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Praetiee  Act 


666 

666 
627 
641 
641 


601 

197 
601 
601 
480 
480 
480 


641 


509 
600 

m 

196 


6  41    Denial  upon  information  and  belief 

446b   Inspection  of  papers 

Conneetieut. 

Btatutee. 

1860,  cbap.  66.   Inlnring  trees  for  telegraph 

lines 

18Ba,  chap.  169, 1 2.    Plan  of  street  railway 

1 3.    Placing  of  railway  tracks. 
1BS3,  chap.  174.    Certifying  evidence , to  appel* 

late  court 

General  Statutes,  1866, 
Tit  64,  chap.  2.    Collection  of  taxes 

General  Statutes,  1876. 

P.  858.    Collection  of  taxes 

«2  L.  li.  A. 


288 
282 
282 


824 
834 


General  Statutes,  1888. 

I      L   Effect  of  repeal  of  statute 

1477.    Injuring  trees 

1798.    Cutting  trees  for  telegraph  lines 

1945.  Notice  of  meetings  of  joint-stock  com- 
pany  

1660.   Officers  of  joint^took  companies 

2889.    Law  of  road 

2600.   Penalty  for  collision  on  highway 

2704.    Collecuonot  assessments 

2706.    Collection  of  assessments 

8944.   Telegraph  Unes 

8M5b  Power  to  construct  telegraph  lines .... 

8946L  Power  to  supervise  placing  of  tele- 
graph apparatus 

Florida. 


BOl  of  Rights. 
6121   Seoond  jeopardy 

Bemed  Statutes. 
68787.   Illegal  voting 


678 
678 
658 
658 
824 
823 
282 


..    388 


G«ors^ia* 

Code. 


61851   Restricting  mortgage  to  property  In 
possession 

niinois. 

Constitution. 

Art  2, 6  2L   Due  process  of  law 446,661 

4,622.    SpecUil  laws 861 

129.    coal  miners 447 


Statutes, 


Civil  and  legal  rights , 

L   Weighing  Of  coaf. 448 


607 


188S,Juneia 

1887,  July    ' 

1881«July    1.   Weighing  of  coal 440 

Starr  db  Curtis^  Annotated  Statutes, 
yoUl«p.l008.   School  district  eleotloi* 658 

Criminal  Code, 

1260.    Duration  of  Sunday .......••.....•   861 

26L   Sunday  labor 681 

Indiana. 


Constitution,  1816. 
Art  8, 6  SL   Apportionment  acts 


I..*...*...       vHw 


Constitution,  1851, 

Art.1,   6  £8.   Special  privileges — 667 

4,M8-5.   Apportionment  act 579 

Amend.  1881,  March  14.    Eniuneration  and  ap- 
portionment.   579 

Statutes. 

1866,  p.  41.    Enumeration  act 579 

1477,  p.  59.    Enumeration  act 6*^ 

l886,Maroh6.    Apportionment  act 579 

1891,  March  6,  p.  iSN.    Indianapolis  charter 586 

Betfised  Statutes,  1848. 

P.  44.   Apportionment  act ••..  579 


Bevised  Statutes,  1869. 


879 


PP.  48, 40.    Apportionment  act ., 

Bevised  Statutes,  1881. 

6  286.   Adoption  of  common  law 

264.   Suit  by  married  woman 850 

£63.    Recovery  for  seduction 849 

266.    Damages  for  killing  of  child 810 

865.    Dilatory  pleadings «..  847 

1085.    Annulling  marriage  contracted  under 

age 858 

1998.    Seduction 853 

2488.    Married  women's  personal  property. . .  850 

2569.    Revocation  of  will 809 

2576.    FormofwlU .8u3 

2989.    Trusts "aoo 

68  4780,4798.    Apportionment  act 579 

I47»0.    Enumeration  act 579 

4910.    Frauds  and  perjuries 809 

5116.    Liability  of  w«>man*s  land  for  her  hus- 
band's debts 8«> 


ClTATIOKS. 


I618L 
6»4. 


I  288. 
265. 
284. 
207. 
888. 
698. 

1087. 

2078. 
2649. 
2729. 
2740. 
8391. 
M8808. 

0861, 
16870. 
6686. 
6078. 
7289. 


Suit  by  married  woman 8G0 

Age  ox  coosent 868 

JReviaed  Statutes,  1894, 

Adoption  of  common  law 862 

Suit  by  married  woman 860 

Recovery  for  seduction 848 

Damagres  for  klUinfr  of  child 810 

Dilatory  pleadings 847 

Liability  of  woman*8  land  forber  bus- 
band's  debts 860 

ADnuUInir  marriage  oontraoted  under 

age 868 

Seduction 863 

Married  woman's  personal  property. . .  860 

Kevocatlon  of  wlil 809 

Form  of  will 808 

Trusts 806 

8809.    Indianapolis  obarter;  annexation 

of  territory 686 

6809.    Apportionment  act 679 

Enumeration  act 579 

Frauds  and  perjuries • 808 

Suit  by  married  woman 861 

Age  of  consent 868 


Iowa. 

Constitution, 

Art.  6, 1 4.   Jurisdiction  of  supreme  court 788 

Code. 

f      1068.    Mutual  insurance  company 609 

1U')9.    InoorporatiOD  law 609 

1060.  Articles  of  Incorporation 600 

1061 .  Indebtedn  t  ss  of  corporation 609 

•llOOS.1063.Notlceof  iDCorporatiOD 609 

I      1076.   Posting  by-laws 609 

1089.   Defense  of  want  of  legal  organiza- 
tion   S09 

•11122-1182.    Insurance  companies 500 

1188-1142.    Insurance  compnnies 609 

1 1146.    Form  of  premium  notes 512 

1147.   Insurance  companies 509 

1161.   Insuraoce  conipanles 509 

1168.  Oertlflcate  to  foreign  insurance  com- 

pany   50rt 

1169.  Insurance  companies 500 

1160.    Mutual  Insurance 509 

2128.    Supervision  over  assignee 5^ 

21'^.    Authoritv  to  recover  assignor's  estate  5x'0 

2614.    Error  In  kind  of  proceeding 615 

2616.    Correction  of  error  by  plaintllf 515 

2616.    Correction  of  error  upon  defendant's 

suggestion 516 

2619.    Waiver  of  error  in  kind  of  proceeding  515 

2649.    Suit  by  one  for  a  class 509 

2648.  Petition  showing  lack  of  Jurisdlcrlon..  515 
2660.    Effect  of  failure  to  question  sufficiency 

of  petition 6C8 


MeClain'i  Code. 

1 1788.    Attachment  of  application  to  insur- 
ance policy 

8718.    Proof  of  foreign  laws 

MiOer^e  Code. 

I103L    Tit)e  Tsubsequently  acquired  by  one 
who  sells  property  without  interest.. 


476 

477 


817 


Bill  of  Rights. 
|6w    Jury  trial 850 

Code  of  Civil  Procedure. 

I  72.   Service  of  process  on  nonresidents 291 

640.    Place  of  suit 292 

Kentucky* 

Constitution, 
Art.18.l8.    Jnry  trial 86 

Constitution  {new.) 

I  11.  Rights  of  accused  on  criminal  trial Ill 

f  10.  Legislative  Journals 2G6 

46.  Bequlrements  for  passage  of  bill 208 

66.  Presentation  of  bill  to  governor 205 

167.  Expiration  of  term  of  office 207 

S2L.R.A. 


Statutes. 
1892,  Aug.  6.   Local  option  law ••^. 

General  Statutes. 

%  8872.    Legalizing  acts  of  aottng  township 

trustees 20T 

87D4,  subs.  4.    Local  option  law 20f 

Criminal  Code, 

i  188.    Postponement  of  criminal  trial Ill 

189.   Postponement  of  trial Ill 

LoaisianaM 

Statutes. 

1828,  No.  9M  L    Tax  on  foreign  heirs 184 

1842,  No.  164,  t  4.    Tax  on  foreign  heirs 184 

1860,  No.  194, 1 76.    Tax  on  foreign  heirs 184 

1866,  No.  816, 1  7.    Tax  on  foreign  hetra 181 

1877,  No.  86.    Repeal  of  tax  on  foreign  heirs 181 

1894,  July  11,  Na  180.   OoUateral  Inheritance 

tax UO 

Bevised  Civil  Code. 

11221.   Tax  due  by  foreign  heirs 181 

1222L   Definition  of  foreign  heir 18& 

1283.    Definition  of  foreign  heir 18S 

Maine* 

Revised  Statutes. 

Chap.  17,128.    Blasting S» 

124.    Penalty  for  in  jury 689 

80,  t   1.    Injury  by  dog 560 

78.111.   Trust  in  lands 87» 

119,1  1.    Arson 660 

Maryland* 

Constitution, 
Art.  16, 86.   Jury  trial ^   86» 

Statutes. 


1752,  chap.  Vk,   Imprisonment  fees  of  witness 
1854,  chap.  190, 1 1.   Little  sisters  of  the  poor.. 


460 

29» 


Code. 


Art.2M  7. 

86,810. 

818. 


Dutyof  county  oommiasIoneiB..    450 

Witness  fees 450 

Imprisonment  fees  of  witness. . .    450 


Massachnifotts. 

Declaration  of  Rights. 

Art.  6.    Exclusive  privileges 

7.    Purpose  of  government 25ft 

9.    Freedom  of  elections —...--...  257 

17.    Right  to  keep  arms 60T 

Constitution. 

Pt.  2,  chap.  1,  art.  4.  1 1.   Power  of  general 

court aSO 

chap.  2,  art.  9,  8  I.    Appointment    of 

Judicial  offlceiB  850 

Amend.  2.    Establishment  of  city  governments  61^ 

4,^1.  Notaries  pubUc 350 

Statutes. 

1818,  chap.  118.    Doctor's  license 25ft 

J8r>:;,  chup.  156.    Municipal  aid 6^2 

18.55,  chaps.  304,305.    Municipal  aid 61^ 

lb89,  chap.  210,  il  &    Cumpletion  of  Arlington 

street 6ia 

IStiO,  chap.  84.    Municipal  aid 61^ 

chap.  184.    Municipal  aid '  eiH 

1861,  chap.    93.    Municipal  aid 612^ 

1&62,  chap.    66.    Municipal  aid *  61i? 

chap.    78.    Municipal  aid I..  ei2 

1863,  chap.    96.    Municipal  aid 61? 

chap.  104.    MunicMpal  aid 61S 

105.    Municipal  aid eiZ 

1864,  chap.  11.     Municipal  aid I  6l;5 

chap.  242.    Municipal  aid 612" 

245.  Municlprilaid 1...  61^ 

246.  Municipal  aid 612 

248.    Municipal  aid enS 

280.    Municipal  aid 61» 

1870,  chap.  826, 1 8.    Municipal  aid 91SS 


ClTATIOHS. 
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1871  chapb  97t,  1 85b    Municipal  aid 012 

IttI,  chap.  37.    Injtiry  on  fjord's  day 100 

chap-sao.    CirU  flervioe 256 

188&,  cbap.  141.    Summons  for  witness 619 

chap.  178, 1 2,   Limitation   of  municipal 

indebtedness 613 

18B7.cliap.27DL    Bmployer*s  liability  act 870 

chap.  214,860.    Sundard  insumnce  policy  616 

chap.  487.   Civil  service 266 

1888«  cliap.  862.    Civil  8er\-ice 2S6 

chap. 478.    Ctvilaervioe 266 

1801,  chap.  14a    dvJi  service 266 

1888.  chap.  96.    Civil  service 266 

ohap.258.  Civil  ser\ice 286 

chap.  807, 8 124b    Parade  with  firearms....  607 

1884, chap. 267.    avtlseryice 255 

chap.  648.   Subway  commission 610 

18B6,  chap.  876.    Civil  service 266 

chap,  440, 8  8w   Oooupatlon    of    common 

forsubway.. 618 

SQL   Civil  service 266 

General  Btatutee, 

Chap.  18,8  781   Uifrht  of  tazpiiyer  to  attack 

statute 6U. 

Puhlie  Statutee. 

Chap.  27, 88 10-13.   Acceptance  of  statote  by 

town 611 

•  27.   Acceptance    of    statute   by 

town 611 

29.   Acceptance    of   statute    by 

town 611 

44.   Acceptance    of    statute  by 

town 611 

66.   Acceptance    of    statute    by 

town 611 

69.   Acceptance   of    statute    by 

town 611 

74.   Acceptance    of    statute    by 

town 611 

129.   Bifrht  of  taxpayer  to  attack 

statute 611 

Chap.  28, 8  3.   Acceptance  of  statute  by  town.  611 

8  22.  Act)eptance  of  statute  by  town  611 

23b  Acceptance  of  statute  by  town  611 

8S,  8  4.   Acceptance  of  statute  by  town  611 

46,  8  44.  Acceptance  of  statute  by  town  612 

L  8  62.  Acceptance  of  statute  by  town  612 

60,  •  20.  Acceptance  of  statute  by  town  612 

8  22.  Acceptance  of  statute  by  town  612 

26.  AcceptHDce  of  statute  by  town  612 

51. 8 10.  Acceptance  of  statute  by  town  612 

64,81Bb  Higbwayover  common 614 

88 16. 17.    Buildlnff  on  public  garden.  618 
n,  18  8-13b   Acceptance  of    statute  by 

«)|vn 612 

9S.   Observance  of  Lord's  day 102 

103.   Police,  public  officers 280 

10^  8  1.    Appointment  of  district  police..  256 

112,846l    Municipal  aid 612 

169.8  6.   Failure  of  witness  to  attend 619 

Statutee. 

1888,  p.  15L      Blowers  for  emery  wheels 854 

No.  206.   Taxation  of  personalty 440 

1886.  No.  112.   Pnbllo  shooting  grounds 696 

Bmoeire  BUUutee, 

11639.   Violation  of  ohnrob  discipline 100 

4649.    Presumption  of  inoorporation 99 

8681.    Perpetuities 766 

8644.   Con  vey anoe  to  heirs  after  Uf e  estate  In 

ancestors 747 

6648.   Protection  of  remainderman 768 

665L   Alienation  of  future  estate 756 

6793.    Bevooatlon  of  Will 280 

8064.    Witness  fees 461 

8086.   Witoessf&es 461 

yoL8,8109OEL    Blowers  for  emery  wheels 864 

Kiimesota* 

Btatutes. 

IBM,  diap.  124,89.   Bestrictiononsaleof  game  182 

1SB6.  chap.  116.  8  6.    Hestriction  on  sale  of  game  182 

General  Statutee,  1894, 

14210.    Contract  to  be  in  wHtIng 504 

4884.    Grant  of  power  by  will 700 

4463.   Scope  of  term  of  executor 750 

S2  L.  R  A. 


8  4464.  Power  of  executor  with  will  annexed.  760 

620Bb  Service  of  process  on  corporations 448 

6888,  Forfeiture  for  waste 761 

6888.  Forfeiture  for  waste 761 

Mississippi* 

Code,  1880. 
81800.   Saletesatisfhotlonofdebt 261 

Code,  189t, 
84284.   Sale  in  satisfaction  of  debt 281 

Missouri* 

Oonetitution, 

Art.lO,81L    Municipal  taxation 168 

812.   Municipal  indebtedness I....    166 

Statutee, 

1866,p.2Q0.    Vacation  of  streets 800 

1877,  p.  186b    Vacation  of  streets 880 

1891,  p.  76.    Foreign  corporations 421 

Betieed  Slatuiee,  186S, 
P.1849.8L   Limit  of  taxation 166 

General  Statutee,  1866, 
P.121,176.   Limit  of  taxation 166 

Bavieed  Statutee,  1889. 

8 1689.   Municipal  contract  for  gas 158 

1628.    Beferrlng  ordinance  to  city  treasurer.  168 
1689.  Indorsement  by  treasurer  upon  pro- 
posed ordinance  of  sufficiency  of 

funds 168 

4426.   Damages  for  wrongful  killing...^ 810 

Wagner^e  Statutee. 

VoL  8,  p.  996,  88  8-12.   Poor-house  tax 166 

p.  1198^  8 166.    Limitation  of  indebted- 
ness   166 

p.  1286,  888.    Boad  tax 106 

Montana* 

Conetitutian, 

Art  12,81.  Bevenue. 

82.  Tax  exemptions 

&  Tax  on  mines 

4.  Municipal  taxes 636 

6.  Valuation  for  taxation 688 

8.  Taking  private  property  for  cor- 

porate debts *» 

9.  Maximum  rate  of  taxation 688 

IOl   Disposition  of  state  taxes 638 

11.   Collection  of  taxes 

Pdlitieal  Code, 

8  8076.  Division  of  license  tax 

4060.  Division  of  license  tax 636 

4079.  Laundry  license 

4060.  License  tax 

Code  of  Civil  Procedure. 

8  89.    Denial  oil  Information  and  belief 

660.   Form  of  denial  in  pleading 

Nebraska. 

Code  of  Civil  Procedure. 
8  8Q&   Partition 854 

New  Hampshire* 

Genearal  Statutee. 

Chap.  1.820.    Land  defined 628 

68,82.    Taxation  of  real  estate 628 

64.811.   Taxation  of  real  estate 628 

New  Jersey. 

Statutee. 

• 

1846,  p.  16.    Amendment  of  corporate  charters  648 

1868.  pp.  118-128.    Charter  of  Elizabeth 170 

1864,  Maroh  85,  p.  564.    Elizabeth  ft  Newark 

Horse      Bailroad 

Company 171 

1873.  p.  9n.    Singer  Manufacturing  Company  64^ 


ao 

1884,  April  18.   Tax  on  oorporatioBS 

1888,  pp.  18&-196.    Geoeral  railroad  law . 

S801,p.  IfiOL   Tax  on  oorporatiODB •• 

New  York* 

Ooniiitutian. 

Alt  &  1 20.   Passaffe  of  appropriation  bllla.... 
U.iaL   CSlaaaiflcatlon  of  oitiea ....... 

Statutes. 

ITTft,  chap.  17.   Ezdae  law 

obap.  64.   Gommlssloners  of  excise 

1880,  chap.  80,  p.  168, 1 7.    Suit  by  married  wo- 

man   

1862,  chap.  ITS.   Suit  by  married  woman 

1875,  obap.  79.   Property  of  religious  society.. 

1876,  obap.  176.    Properly  of  rellfrious  society. . 
1886,  obap.408.   Employment  of  women   and 

children  io  factories 

18B0,  chap.  808,  p.  758.    Factory  act 

1868,  chap.  401, 1 12.    License  money 

1896,  March  8.   Liquor  traffic 

Revised  Statvtei. 

VoLl,p.  886, 1 L    Ferries 

p.  789,  1142.    Grants 

p.  756,  I  1.    Recording  act 

Chde  of  Ciwl  Procedure, 

1 1279.   Submission  of  controversy  without  ac- 
tion  

North  Caroliiuu 

CkmetUution. 

Art  1,  •  18.    Trial  without  Jury 

19.    Jury  trial 

90.    Freedom  of  the  press 

4»  f  14.   Trial  of  misdemeanor 

27.   Jurisdiction  of  justices  of  the 

peace  

10, 1 1.   Personal  property  exemptions.. 

2.    Homestead  exemption 

8L    Homestead  after  death 

8i>   Disposal  of  homestead. ........... 

fitatute*, 

1814,  chap.  870.   Father  to  maintain  child 

chap.  87L   Father  to  maintain  child 

1815,  chap.  895.    Appeal  from  ireneral  yerdict. 
1879,  chap.  92,  t  2.    Bastardy  proceeding 

1881,  chap,  820, 1 11.    Railroad  commiasion  act. . 

Oode. 

I  88.  Father  to  maintain  child 

36.  Bastardy  proceeding 

1968.  Railroad^s  duty  to  carry  passengers. . . 

2076u  Liability  for  lost  taxes 

2706.  Failure  to  make  election  returns 

2842.  Discharge  of  Insolyent  debtor 

Refoited  Statutee. 
YoL  1,  chap.  12, 1 4.    Father  to  maintain  chUd 

Eevieed  Code, 
Chap.  12, 14.   Father  to  maintain  6httd 

BatteCs  Bevieal. 
Chap.  9,  (4.    Father  to  maintain  child.... 

Pottef'e  Statutes, 

P.  14. 1 10.    Father  to  maintain  child 

VoL  2,  p.  80L   Father  to  maintain  child 

North  Dakota. 

Oomtitution^ 

•  86.   Jurtodiotlon  of  supreme  ooort 

.    87.    Supreme  court  writs 

106.   JuiJsdiotlon  of  district  oonrts 

SkiUUes, 

1886^ obap. 64^  in*   Bffect of  proyiaion  f oroon- 

testing  elections  on  ordi- 
nary procedure 

1860,  obap.  66.   Location  of  county  seat 

18HI,  chap.  82L   Foreclosure  of  chattel  mort- 

«3  L.  R.  A. 
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648 

171 


846 
846 


847 

847 

851 
861 
841 
841 


868 

847 


820 
872 
871 


871 


897 
861 


896 

887 
894 
894 
894 
894 


400 
806 
561 


897 
560 


897 


m 

781 
781 


729 
780 


I  e88b 

1494. 
1496. 
1496. 
1487. 
1498. 
1480. 


14884. 

6884. 


Ckmpiled  Statutes,  1687. 

Bleotlon  for  county  seat 

Election  contests 

Blectlon  contests 

Bleotion  contests 

Election  contests 

Election  contests 

Effect  of  proyision  for  contesting  eleo- 

tions  on  ordinary  procedure 

Bevlew  of  case  by  supreme oourt...... 

BwUed  Code. 

Innocent  Indorsee 

Affidavit  of  defense .. 


..  rm 


726 
126' 


T81 


788 

9a> 


^1048. 
2768. 
2880! 

6eoi. 

6814. 
6S76b 


Ohio. 

Revised  Statutes, 

Betom  of  unooUected  taxes 

Tapping  of  sewers 

Payment  of  taxes  on  life  estate........ 

Redemption  from  tax  sales 

Rights  of  purchaser  at  yoid  tax  sale... 
What  may  be  included  in  motion  for 

new  trial 

Judgment  to  be  upon  the  merits 

Bond  to  comply  with  decree 


784 


807 
811 


888. 


Ohlahoma* 

Statutes, 

1883,p.2878L    Effect  of  actual  notice  of  cir- 
cumstances      91^ 

Oregon* 

Statutes, 
1887,  Feb.  21  (p.  87).    Sale  of  opinm ., 


f» 


South  Carolina. 

■ 

Statutes  at  Large, 
Vol.  12,  p.  862.    Arson 

Revised  Statutes. 
YoL  2,  p,  811, 1 140.    Arson , 

General  Statutes,  189$, 
I1880L   Probate  of  will 


•4» 


South  Dakota. 

Compiled  Statutes. 
161861-1809.   Ferries 


Tennessee. 

Constitution, 

Art.  1,16.    Jury  trial 86» 

6,19.    Charges  to  Jury  on  the  facts 869 

MiU^m  <fi  Vertreetf  Code. 
t6488L   Forgery _ 78B 

Texas. 

Revised  Statutes,  1896, 

Art  200.    Attachment 785 

2876.    Execution 786 

Utah. 

Compiled  Statutes,  1888. 

18006b   Direction  of  judgment 829 

8400.   Gonslderationofyerdiot  on  appeal....    828- 
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OKLAHOMA  SUPREME  COURT. 


KANSAS  MOLINE  PLOW   COMPANY* 

JW/1  in  Err,, 

0.  W.  SHERMAN,  Interpleader,  eta 

(iOUikflOL) 


€if  propertjr  Up  made 
ibr  tte  porpose*  or  wttb  Hm  ImteDt  oa  tlie 

*Heidoote  by  Bexbxb,  J. 


part  of  the  penon  maktair  lutih  tntnafer,  to  bin- 
der and  delay  creditum,  ft  is  fraudulent  and  ▼olds 
and  the  conveyance  is  fraudulent  and  void,  alio, 
as  to  tbe  transferee,  if  at  the  time  or  before  the 
maktnff  of  tbe  transfer  the  transferee  had  notloe 
of  such  facts  and  drcuaistfiDces  as  would  arouse 
the  suspicion  of  an  ordtnarliy  prudent  man,  and 
cause  him  to  make  Inquiry  as  to  the  purpose  for 
which  such  transfer  is  betaff  made,  which  would 
disclose  the  fraudulent  intent  of  the  maker;  and 
It  Is  not  necessary.  In  order  to  defeat  such  a 


Hoo.— Partfe<patiofi  hy  pMrehowr  In  fraud  cf 
wndor  which  joOl  invalidate  tramferfcr  good  eon» 
•Mtre^ton  ds  dffaiMt  the  wndor's  orsditorBi 

L  Necemltn  cf  parUolpaiion:  gensroZ  do^rHu, 
n.  What  oonstttttf  es  portleipaUon. 
ni.  Sffeeti^  payment  of  fuU  eotmlderatUnu 
rv.  The  fntentiieeasary  to  oonstttute  fraud. 
T.  2h  isftot  soniMyaticsf  the  nils  OfvUss. 
a.  Oeneratty. 
h.  IfarrCafle  settlemeN/s. 
o.  Amiifnmtntforeredttan, 
VL  NeeettUy  of  Injury  to  ondUara^ 
Tn.  ffiowledoe  ornofieeaK^lefent  to  put  SNirehassr 
utxm  inquiry- 

a.  OtneraUy, 

b.  NoUee  or  knowtedge  of  indebtedneMorls^ 

sotDCTiey. 
e.  KnouHedo^  of  intended  prefer onM, 

d.  Inadequacy  of  jtrioe. 

e.  Retention  o/  posseaslon. 

f .  ReeervationB  and  aeeret  trufts. 

ir.  IVamfen  ont  of  (he  ordinartf  eour$e  of 

InisfnsNs. 
h.  Sales  on  ersdit. 
L  Purehaoe  pending  action. 
j.  Purehaee  pendimr  ottoehment  or  exeeu- 

turn, 
k.  ConceganeefraiudulentonUMfaM, 
L  JETnowIsdge  of  or  w44ee  to  agent. 
m.  Other  elircumetaneee  and  eondUione* 
VuL  Payment  after  notice. 
IZ.  Jlpplieafion  of  purehaee  price  to  deiJtK 
X.  EJteet  of  aenarnption  of  vendor'^e  debts, 
XL  E#eet  of  rekUionsMp  or  i$Mmaey  of  parttee, 
Xir.  Bffeet  nf  fraud  m  other  trafteaetiona, 
XIIL  AeyisCrafion  and  faUure  to  record. 
XIV.  Purchases /nmi/rmidulent  grantees. 
XY.  Preeumptione  and  hurden  of  proof •  j 
XYL  £:f  est  of  participation. 

L  Jfeeessitv  of  participation;  general  doetrine. 

Ae  questions  in  this  note,  like  those  in  the  note 
to  Bioo  y.  Wood,  81  L.  R.  A.  OOB,  are  founded  upon 
tbs  proTisions  of  tlie  act  of  18  Blia.  cliap.  &.  and  the 
statutes  of  the  different  states  modeled  after  it. 
Tbh  act  declares  ail  conyeyances  or  other  disposi- 
tion of  property,  real  or  personal,  made  with  the 
hitention  of  defrandinff  creditors,  to  be  null  and 
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yoid  as  against  them,  with  the  proviso  that  oothinir 
therein  contained  shall  extend  to  defeat  any  eotate 
or  Interest  made  on  good  consideration  and  bona 
fide  to  any  person  having  at  the  time  no  notice  of 
such  fraud.  This  statute  is  still  in  force  In  Bng- 
land,  and  has  been  re-enacted  in  Ireland,  and  hat 
been  adopted  by  a  number  of  tbe  American  states, 
Including  Maine,  New  Hampshire,  Kassachusetta, 
Delaware,  Pennsylvania,  Maryland,  and  Iowa,  and 
the  statutes  of  the  other  states  are  modeled  after  It 
and  are  In  the  main  simply  a  re-eoactment  of  it. 

Under  tbeee  statu  tee  the  rule  Is  practically  uni  ver> 
sal  tbat  in  order  to  render  a  sale  void  as  to  creditors 
It  is  not  only  necessary  that  the  vendor  should  have 
entertained  a  fraudulent  desiirn,  but  It  Is  also  neces- 
sary tbat  the  vendee  should  have  pnrtlclpated  in  It, 
Bchroeder  v.  Walsh,  UOni.  408  <1887);  Bwing  v.  Bun- 
kle,  SO  lU.  448  (1866);  Anderson  v.  Warner,  5  lU. 
App.  416  (1879);  iTrakes  v.  Brown,  8  Bi  <okf.  286 
(1880);  Drummond  v.  Couse,  89  I^ira,  448  (1874); 
Preston  v.  Turner.  80.  Iowa,  471  (1878i;  Flfleld  v.  Gas- 
ton, 12  Iowa,  218  (1881);  Myers  v.  Tyson  (Kan.)  48 
Pacfl  (1806»:  Baudin  ▼.  Boliff,  1  Mart  N.  8. 186, 14 
Am.  Dec  181  (1828 1;  Mardeo  r.  fiabcock,  2  Met.  98 
(1840);  Foster  v.  Hall,  18  Pick.  88,  88  Am.  Deo.  400 
(1881);  Fraser  v.  Passage.  88  Mich.  861  (1886);  Durfee 
V.  Parltt.  14  Minn.  484  (1809);  Byan  v.  Young,  78 
Ma  80  (1888);  Ames  v.  Gilmore.  09  Mo.  687  (1875); 
Henderson  v.  Henderson,  65  Mo.  634  (1874);  Curtis  v. 
Yaliton.  8  Mont.  168  0878);  Jaeger  v.  Kelley,  68  N, 
Y.  274  (1978);  Newman  y.  Oordell,  48  Barb.  448  (1864); 
Peck  V.  Oarmiohael,  9  Yerg.  887  <1880);  Woody  r. 
Dean,  24  8.  a  489  (1886);  8terliog  v.  Kipley.  8  Pinney, 
166  a861):  Magnlac  v.  Thompson.  1  Bnldw.  0. 0. 844 
(1831);  Leach  v.  Francis,  41  Vt.  670  (1809). 

The  vendee  must  have  been  either  an  sctive  or 
passive  participant  in  the  fraud.  New  York  F. 
Ins.  Oo.  V.  Tooker,  85  N.  J.  Bq.  406  0882). 

The  validity  of  a  transfer  is  not  affected  by  the 
fraudulent  intent  of  tbe  vendor  in  making  it, 
where  tbe  consideration  was  adequate,  unless  the 
purchase  participated  in  the  Intent.  Pickett  v. 
Pipkin.  04  Ala.  620  il879):  Bradley  v.  Iiairf>dale,  Id. 
669  (1879);  Stover  v.  Heningtoa.  7  Ala.  142,  41  Am. 
Dec.  80  (1844);  Borl)ind  v.  Maro,  8  Aiti.  104;  Erd  v. 
Cole,  81  Ark.  654  0876);  Grunsky  v.  Parlin  (Cai.)  48 
Pac  575  (1895);  Partolo  v.  Harris, »  Conn.  480  (1857); 
Hatch  y.  Jordon,  74  111.  414  (1874>;  Myers  v.  fi^inzie, 
26  UL  88  0861);  Steele  v.  Ward,  25  Iowa,  685  (1868); 


S4 


Oklahoma  Suprskb  Ooubt. 


8kft., 


tnmcfer,  to  ihow  that  the  trantCMee  h«d  aotuftl 
notice  of,  or  was  a  iwrticlfSDt  In,  the  fraud  of 
the  maker  of  the  transfer.  The  former  hbldinff 
of  thto  court  on  this  question  in  the  case  of 
CAaiultor  v,  Coleord,  1  Okla.  800,  is  o?erruled. 

(September  7, 180S.) 

ERROR  to  the  District  Court  for  Oklahoma 
Coontj  to  review  a  judgment  in  favor  of 
the  interpleader   in   an   action  by   plaintiff 


against  J.  R.  Sherman  to  recover  the  purchase- 
price  of  goods  sold  and  delivered  him  in  ai<ft 
of  which  an  attachment  was  issued  and  levied 
on  property  claimed  by  the  interpleader.  Rb- 
ter$ed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Selwjni  Douf^las  for  plaintiff  i» 
error: 

The  jnry  should  have  been  informed  thatthe- 
fact  that  O.  W.  Sherman    knew  before  he- 


Batoliif  V.  Trimble,  12  a  Mon.  8S  0861);  Violett  v. 
Vlolett.  9  Dana,  8S8  (1S84):  Jaeger  v.  Kelley,  6B  N. 
Y.  274  (1878):  Savage  v.  Knight,  98  N.  a  488. 58  Am. 
Bep.  4£8  (1885);  Beiger  v.  Davis,  07  N.  C.  186  (187S); 
LaasJter  v.  Davis,  64  K.  C.  496  (1870);  State,  Patrick, 
V.  Keeler,  40  Mo.  648  (1872);  Ck>llins  v.  Cook,  40  Te j. 
W  (1874);  OonneU  v.  Miller,  1  Kerr.  N.  B.  808; 
Qridley  v.  Btngham.  51 UL 168  (1869). 

And  unless  such  participation  is  made  to  appear. 
Shealy  v.  Kdwards,  75  Ala.  411  (1888);  Florence  Sew- 
ing Mach.  Oo.  V.  Zeigler,  58  Ala.  281  (1877);  Old  Nat. 
Bank  V.  Findley,  181  Ind.  885  (1898);  Stewart  v.  Bng- 
llsh,  8  Ind.  176  (1866);  Bastian  v.  Cfaristesen,  84  La. 
Ann.  868  (1888);  Bdwards  v.  Beid.  89  Neb.  645  a894): 
New  York  F.  Ins.  Co.  v.  Tooker,  86  N.  J.  Bq.  406 
a888);  Merchants*  Nat.  Bank  v.  Norchmp,  28  N.  J. 
Bq.  68  (ISn). 

And  deeds  will  not  be  set  aside  as  fraudulent  and 
made  with  intent  to  defraud  creditors  where  it  ap- 
pears that  they  were  taken  by  the  respective 
grantees  in  good  faith  and  upon  a  good,  lawful, 
and  sufficient  consideration.  Sumner  v.  Skraner, 
80  Hun,  801  (1894). 

So,  an  intent  of  a  vendor  to  defraud  creditors 
will  not  invalidate  the  conveyance  unless  the  ven. 
dee  participated  in  it.  Tompkins  v.  Nichols,  58 
Ala.  197  0875);  Mathews  v.  Belnhardt,  140  Bl.  685 
(1894);  Miller  V.  Kirby,74  BL848  a874):  Hessing  v. 
McCloekey,  8701. 841  (1866);  Adams  v.  Foley,  4  Iowa, 
44  a866):  Cooke  w,  Cooke,  48  Md.  688  0875);  Spring 
Lake  Iron  Co.  v.  Waters.  60  Mich.  18  (1888):  Sibly  v. 
Hood,  8  Mo.  890  0884);  Plerson  w,  Tom,  1  Tex.  577 
(1848);  Brown  v.  Force,  7  B.  Mon.  867, 46  Am.  Dec 
619  (1847);  Goshom  v.  Snodgrass,  17  W.  Va.  717 
(1881). 

And  the  right  of  persons  becoming  interested  in 
the  property  of  a  debtor  through  a  conveyance 
made  with  intlnt  to  defraud  creditors  without  par- 
ticipating in  the  fraudulent  design  of  the  debtor 
are  not  affected  thereby.  Shealy  v.  Bdwards>78 
Ala.  176  (1884);  Blodgett  v.  Chaplin^  48  Me.  888  dMDl 
Gentry  v.  Bobinson.  55  Mo.  200  (1874);  Hall  v.  Arnold, 
15  Barb.  609  (1868);  Cannon  v.  Young,  89  N.  a  864 
0888);  Tnteur  v.  Chase,  66  Miss.  476,  4  K  B.  A.888 
(1889). 

And  the  sale  must  have  been  the  means  of  carry- 
ing the  intent  into  effect.  Brown  v.  Force,  7  B. 
Mon.  867. 46  Am.  Dec.  519  (1847). 

To  render  a  transfer  of  property  void  as  against 
creditors  for  fraud,  the  fraud  must  affect  the  con- 
tract, and  the  contract  is  not  the  purpose  of  one 
but  the  agreement  of  two  minds.  Bose  v.  Coble* 
PhilLL.  517  (1888). 

The  statute  as  to  fraudulent  conveyances  con- 
templates two  parties  to  the  collusion  and  fraud, 
the  grantor  and  the  grantee.  Anderson  v.  Boberts, 
18  Johns.  615, 9  Am.  Dec.  886  (1820);  Ctoehom  v. 
Snodgrass,  17  W.  Va.  717  (1881). 

The  fraud  which  will  vitiate  a  sale  must  be  mu- 
tual,—that  is,  it  must  be  Intended  by  both  parties 
thereto.or  else  by  ooe  and  acquiesced  and  furthered 
by  the  other  with  knowledge  of  the  former^s 
fraudulent  purpose.  Horbach  v.  HIU,  112  U.  S. 
144, 88  L.  ed.  670  0884). 

It  is  the  intent  that  makes  a  conveyance  of  prop- 
erty fraudulent  as  to  creditors,  and  such  intent 
must  have  been  participated  in  by  the  grantee  as 
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(  well  as  the  grantor.  4  Splawn  v.  Martin,  17  Ark.  14» 
(1866). 

And  the  true  question  with  reference  to  a  convey- 
ance alleged  to  be  fraudulent  is.  Did  the  vendee 
make  the  sale  with  Intent  to  defraud  the  creditors  of 
the  vendor.and  as  a  means  of  aiding  In  the  aooomp^ 
lishment  of  his  purpose?   Brown  v.  Foree,  iicpra. 

Thus,  proof  of  a  fraudulent  Intent  on  the  part  of 
a  grantee  is  essential  to  a  recovery  in  an  action  to 
set  aside  a  conveyance  as  in  fraud  of  oredttors- 
where  the  conveyance  was  not  voluntary.  Bald- 
win V.  Short,  186  N.  Y.  668  (1891). 

And  a  conveyance  is  not  avoided  by  the  mere- 
fact  that  It  may  have  the  effect  of  hindering  orde- 
laying  creditors  of  the  grantoni  it  must  also  have- 
been  made  with  a  design  to  hinder  or  delay  sach 
creditors  which  must  be  effectuated  1^  making  tbe- 
conveyanoe,  and  the  intent  must  have  t>een  paitld' 
pated  in  by  the  purchaser.  Hardwlok  v.  Coz,  SP 
Mo.  App.  609  (1808). 

Nor  can  a  creditor  of  a  vendor  maintain  an  ac- 
tion to  restrain  a  sale  upon  the  ground  that  it  was* 
in  fraud  of  the  vendor^  creditors  unless  he  shoir» 
that  the  vendee  was  a  party  to  the  fraud.  Mont- 
gomery V.  Wilson,  81  La.  Ann.  198  (1879). 
9  And  a  conveyance  of  property  received  firom  a- 
fraudulent  grantor  without  guilty  knowledge  or 
actual  fraud  and  upon  such  terms  as  did  not  di> 
vert  it  from  the  payment  of  his  debts  or  Inflict  sub- 
stantial injury  upon  creditors,  will  not  be  set  aside* 
even  as  constructively  fraudulent.  Smith  v.  Sels, 
114  Ind.  889  (1887). 

And  an  assignment  of  mortgages  with  intent  to- 
delay  and  defeat  the  collection  of  a  parttoulardebt 
will  not  be  set  aside  as  to  the  creditor  to  whom  that 
debt  is  due  unless  the  assignee  nirtlcipatedinsuoife 
fraudulent  intent  or  had  notice  "^'fabts  and  cir- 
cumstances from  which  the  fraudulent  Intent  or 
the  assignor  was  a  natural  and  legal  Inference. 
Tantum  v.  Green,  81 N.  J.  Eq.  864  0869). 

And  a  statement  by  one  of  two  partners  that  he- 
intended  to  pay  such  debts  as  he  could,  and  to 
**break  full  handed,**  does  not  show  fraud  in  a  sub- 
sequent transfer  of  the  firm.  In  the  abeeoce  of 
proof  of  participation  by  the  purchaser,— especially 
where  he  refused  to  have  anything  to  do  with  the- 
matter  un  less  the  sale  was  bona  tide.  Waterman  v. 
Donalson.  48  DL  89  (1887). 

Nor  can  real  estate  purchased  by  a  grantee  in< 
good  taXth  before  the  issue  of  an  attachment  be- 
taken thereunder  upon  the  ground  that  the  con- 
veyance was  made  by  the  grantor  with  intent  to- 
def raud  creditors.  Johnston  v.  Field,  88  Ind.  877 
(1878). 

So,  a  sale  of  a  chattel  by  a  sheriff  conveys  good* 
title  to  the  purchaser,  unless  there  was  fraud  In 
which  he  participated,  although  the  property  waa- 
not  present  at  the  time  of  the  sale.  Keen  v.  Newell, 
1  Mo.  754, 14  Am.  Dec  881 0887). 

And  a  sale  by  judgment  debtors,  with  the  consent 
of  their  judgment  creditors,  of  property  which  had> 
been  levied  upon  under  execution  issued  on  Judg* 
moots  confessed  by  such  debtors,  will  not  be  de« 
dared  fraudulent  and  void  as  to  other  creditors  1» 
the  absence  of  anything  to  impeach  the  Judgmentt 
or  the  good  faith  of  the  purchaser  who  took  the 
property.    McBvony  v.  McCann,  81  Neb.  607  (1891). 


1885. 
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]Rirdiiw4  the '  property  *  that  his  brother 
ivu  owing  Tery  large  sums  to  various  cred- 
itors for  the  goods  was  sufficient  to  pot  him' 
npoB  his  inquiry,  and  that  Q.  W.  Sherman's 
knowledge  of  such  indebtedness  was  suffi- 
cient to  charge  him  with  knowledge  of  every- 
thing  done  oi  intended  to  be  done  by  his 
brother,and  therefore  charged  him  with  knowl- 
edge of  the  probable  results  of  his  brother's 
conduct,  as  aiTecting  his  creditors. 


Work  T.  Coverdale,  47  Kan.  807;  Dow  ▼. 
Eid<Ur,  84  N.  Y.  131. 

O.  W.  Sherman  did  have  such  knowledge; 
and  it  charged  him  with  knowledge  of  the 
fraudulent  intent  of  J.  R  Sherman. 

Stearns  ▼.  Oaae,  79  N.  Y.  102;  Bough  w. 
DiMnton,  68  Mich.  80;  Lifom  y.  HamUton^ 
72  Iowa,  750;  DorHngUm  y.Minfiick,  15  Neb. 
807;  BoUman  ▼.  Lueas,  22  Neb.  796;  QoUober 
▼.  Martin,  88  Ran.  862. 


80,  a  wife  to  whom  a^tleed  is  made  bya  tldrdper- 
■00  liy  tlie  permiflBion  of  tier  husband,  who  partici- 
pated with  the  grantor  in  tbe  fraudulent  Intent 
to  defraud  other  eredlton.  Is  not  chargeaUe 
with  oompUolty  In  her  husband**  Intent,  where  she 
purchased  wttbout  any  partloipatlon  In  or  actual 
knowledge  thereof,  and  the  evideooe  does  not 
■how  that  he  was  her  agent.  Bruen  t.  Donn,  87 
Iowa,  488(1808). 

And  a  oonTeyanoe  bya  husband  to  his  wife,  made 
for  the  purpose  of  placing  the  property  oonyeyed 
beyond  the  leach'  of  bis  creditors.  Is  raiid  and  ef . 
fectual  as  against  such  creditorB  when  made  upon 
eoQSideratlon  of  his  receipt  of  her  separate  prop- 
eftj  through  tbe  course  of  many  years  and  Its  ap- 
proiniatton  to  his  own  use.  where  she  bad  no 
knowledge  of  and  did  not  participate  In  his  fraudu- 
lent  purpose.  BrookVllle  Mat  Bank  v,  Kimble,  78 
liftd.tf»am>. 

An  Instmctlon  that  If  a  sale  was  made  to  defraud 
etedltuis  of  the  vendor  It  would  be  Toid  will  be 
aa  inoluding  tbe  vendee  witfa  tbe  vendor  as 
such  intent,  and  therefore  as  not  er- 
tfaoogh  It  wmddtaave  been  better  to  have 
that  the  knowledge  of  the  pertloipacion  of 
la  also  necemary.  MlUer  v.  Bryan,  8 
Iowa,  68  (1886). 

A  conveyanoe  nuide  for  tbe  purpose  of  defraud- 
ing wedltors.  In  which  purpose  both  vendor  and 
porehaser  participated,  however.  Is  void  as  against 
Sttch  creditors,  within  the  statute  of  frauds. 
Obapel  V.  C3app.  26  Iowa«  191  (1870);  Stone  v.  Spencer, 
f7  Mo.  886  (liB68):  Union  Nat.  Bank  v.  Warner,  18 
Hnn,  806  (ISH);  Bigenbrun  v.  Smith,  86  N.  C.  80T 
(ISBT):  Brown  v.  Webb,  20  Ohio,  880  (1881);  Mer- 
ehanto'  Bank  v.  Oarke,  18  Grant,  Oh.  (K.  a)  80i 
OmUi  Wood  V.  Irwln.t6  Grant,  Cb.  (N.  a)  866  (1880); 
Beala  v.  Guernsey,  8  Johns.  4IA.  6  Am.  Dec.  8I8 
asm:  Beldler  v.  Orane,  186  IlL  98  a890);  MllUngton 
V.  Hill,  «r  Ark.  801  (1886). 

Although  It  was  made  with  the  bona  llde  intent 
to  pass  the  property.   If  erohants*  Bank  v.  Clarke, 


And  whether  the  sale  was  or  was  not  mtendedto 
take  effect  as  between  the  parties  to  It.  Wood  v. 
Irwin,  aiqira. 

And  without  reference  to  the  time  of  delivery  of 
ponesiion.   Stone  v.  Spencer,  supra. 

And  though  a  full  and  sulllclent  oonilderatlon  Is 
paid.  Seei^fra,IIL,  JEfeeterjNivmentof/unsoi^- 
ildanaCioii. 

Tbna.  a  conveyance  accepted  by  a  grantee  with 
a  like  fraudulent  intent  with  bis  grantors,  and  with 
full  knowledge  of  which  tbey  conspired  to  deprive 
a  creditor  of  bis  lost  claim.  Is  fraudulent  and  void 
19  against  such  creditors  whether  it  was  with  or 
without  consideration.  Slagle  v.  Hoover,  187  Ind. 
314  asoi). 

And  a  sale  made  with  the  intention  of  preventing 
credltora  from  collecting  their  demande.  or  to  avoid 
*he  recovery  of  Judgments  against  the  vendor,  Is 
voidable  as  to  creditors,  where  the  vendee  partici- 
pated in  the  fraudulent  intent  or  bad  notice  of  it, 
though  he  paid  an  adequate  consideration.  Wright 
V.  Brandls.  1  Ind.  886  (1840). 

And  a  deed  made  with  intent  upon  the  part  of 
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the  grantor  to  defraud  his  creditors,  which 
known  to  and  participated  In  by  the  grantee,  la 
void,  though  tbe  grantor  reserved  snfflolent  prop- 
erty to  pay  all  bis  debta  existing  at  tbe  time  of  the 
execution  of  the  deed,  and  though  tbe  purchase 
money  was  duly  paid  by  the  grantee.  Hudson  v. 
Jordan,  106  N.  a  10  (1801). 

80,  one  who  purchases  a  stock  of  goods  from  one 
member  of  a  Urm  to  aid  him  In  defrauding  the 
other  members  and  the  creditors  of  the  firm  ao- 
qutares  no  title  to  the  goods,  and  a  subsequent  lals 
made  by  tbe  other  partners  In  behalf  of  the  Arm 
pasMs  good  title  to  the  purchaser  whether  he  had 
notioe  of  tbe  former  sale  or  not*  Cteadle  v.  Kern, 
IflO  IlL  80r  0864). 

Nor  can  a  purchaser  who  obtains  a  stock  of 
goods  of  a  debtor  who  Is  making  tiie  sale  with  in- 
tent  to  dehiy  and  defraud  his  creditors,  and  la  a 
party  to  the  fraud  or  has  knowledge  of  facts  which 
would  excite  the  anapieion  of  a  prudent  man  and 
put  Um  upon  Inqflby,  be  said  to  act  In  good  faith. 
Martin  v.  Marshall,  64  Kan.  147  (1804). 

And  a  transfer  the  obleot  of  which  wm  to  cdh- 
oeal  the  goods  tranafsrred  tnm  attachment,  of 
whiob  tbe  hmnaf eree  was  fully  aware  havliig  par^ 
tlotpated  in  It  and  himself  suggested  the  arrange- 
ment. Is  Invalid  as  against  creditors.  Hawes  v» 
Mooney,  80  06nn.  8f  (1878). 

And  a  deed  executed  by  a  son  to  Us  father  In  an- 
ticipation of  the  son's  approaching  marrtage,  for 
the  purpose  of  defeating  the  wife^  right  of  dcwer, 
which  la  concealed  from  the  Intended  wife  with  the 
collusion  of  the  father.  Is  void  as  in  fraud  of  tbe 
marital  rigbti  of  tbe  wife,  based  upon  the  valuable 
consideTation  of  marriage.  Brooks  v.  McMeekIn, 
87  &  a  286  (1888). 

80,  where  a  purohaser  at  a  sheriff^  sale,  by 
fraudulent  combination  with  the  ^dgment  debtor 
and  others.  Is  enabled  to  purchase  tbe  property  of 
the  lodgment  debtor,  the  whole  sale  Is  fraudulent 
and  void  as  to  creditors  of  the  Judgment  debtor, 
even  though  the  purchaser  had  paid  hia  own  money 
at  tbe  sale,  and  he  has  no  right  to  retain  the  prop- 
erty purofaaaed  as  a  security  for  the  money  he  has 
paid.  Stovall  V.  nurmera*  *  M.  Bank,  8  Bmedes  4S 
M.  806, 47  Am.  Dec.  86  (1847). 

And  a  sale  by  a  mortgagee  of  chattels  worth 
much  more  than  the  mortgage  debt,  fraudulently 
made  to  a  purchaser  who  participated  in  the  fraud, 
to  defeat  tbe  mortgagor^  creditors  and  deprivo 
them  of  any  benefit  from  the  surplus,  conveys  no 
title  as  against  an  attaching  creditor  of  the  mort- 
gagor. Collingsworth  v.  Bell  (Kan.)  48  Pao.  288 
(ISM). 

And  a  sale  of  lands  under  a  mortgage  to  tbe  state 
to  secure  a  loan  from  the  sinking  f  und,and  an  agree- 
ment between  the  mortgagor  and  the  purchaser  for 
the  purpose  of  delaying  the  mortgagor's  creditors, 
which  purpoae  was  known  to  the  purchaser,  that 
he  should  not  reinstate  tbe  mortgage  but  should 
bold  the  land  In  trust  for  the  mortgagor  and  per- 
mit him  to  redeem  It  whenever  his  relations  wltl^ 
bis  creditors  would  allow  htm  to  do  so  with  safety, 
and  that  the  mortgagor  should  pay  the  purchaser 
whatever  amount  the  latter  might  pay  the  state 
for  interest,  which  he  did  for  a  time,  when  tb« 
purchaser  paid  tbe  amount  due  the  state  and  re- 
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DIreci  proof  of  a  oomUnatlon  in  a  coiiTey- 
anoe  to  defraud  creditors  cannot  in  general  be 
eipected,  but  from  all  the  drcumstanoes  at- 
tending the  transaction  the  court  may  infer 
the  conveyance  to  be  fraudnlent,  and  the  ooo- 
▼eyance  of  all  the  ▼endor'a  property,  especially 
when  secretly  made,  will  be  held  fraudulent  as 
to  creditors. 

Bradleu  ▼.  B^f&rd^  Sneed  (Ey.)  19,  8  Am. 
Dec  708;  QtMber  ▼.  Martin,  tuffra. 


Me9tr$,  Amos  Oroon  A  Son  for  defend- 
ant in  error. 

Bierert  J.,  delirered  the  opinion  of  the 
court: 

The  Kansas  MoHne  Plow  Company  brought 
suit  in  the  district  court  of  Oklidioma  county 
on  the  11th  day  of  September,  1898,  against 
J.  R.  Sherman,  to  recover  the  sum  of  $1,- 
821. 76,  in  which  amount  the  plaintiff  claimed 


oeived  a  deed,— la  fraudaleot  and  void  as  to  the 
Biortirairor*8  credltora,  who  areeotttled  to  hter^  the 
property  am>lied  to  the  payment  of  other  debts 
without  refuDdlmr  the  amooot  paid  by  the  pu^ 
ehaser.    ICusMlman  ▼.  Kent,  88  Ind.  4W  (IMO). 

Any  diapoeition  of  pnyperty  for  a  present  oonslA- 
eratton  which  was  liable  for  a  debt  then  eztatlBr, 
made  to  hJnder,  delay,  or  defraud  a  creditor,  all  of 
the  parties  to  the  traosaotloo  havlnr  knowledge  of 
and  partleipatlDff  In  the  frauduieot  parpoae.  Is 
fiaudulent  and  void  as  to  such  creditor,  whether 
between  indlTMuals  or  a  partoenhtp  and  a  thtrd 
party,  or  between  the  partaera  Uiemselves;  and  the 
exemption  laws  iurnlsh  no  protection  to  the 
grantee  under  such  circumstanoes.  Aiken  v. 
Steiner.  98  Ala.  888  (180». 

8o^  an  assifroee  of  a  Jodcment  analnst  one  who 
oooYcys  away  his  lands,  rendered  sulisequent  to  the 
transfer  but  based  upon  a  claim  which  arose  ante- 
cedent thereto,  may  pursue  any  property  for  the 
payment  thereof  b^onslng  to  Ae  grantor  and  U^ 
able  thereto,  unleas  transferred  to  a  bona  fide  pur- 
chaser foravaluable  consideration.  Sohafemian 
T.  O'Brien.  88  Md.  M6. 98  Am.  Deo.  706  (1888). 

And  it  Is  sulBcient  for  a  creditor  asmiling  a 
tramtfer  to  show  that  the  purchaser  was  aiding  and 
assisting  the  vendor  In  perpetrating  a  fraud,  or 
that  In  maUng  the  purchase  he  himself  entertained 
the  same  fraudulent  tntenu  Starin  ▼.  Kelly,  88  N. 
T.  418  (1888). 

Where  the  evidence  is  oonlllcting  as  to  the  pardo- 
ipatlon  by  the  vendee  in  the  fraud  of  hia  vendor, 
the  determination  of  the  question  is  for  the  Jury. 
Anderson  v.  Warner,  5  lU.  App.  418  (X^Kix  State, 
|>atrlck.  V.  Keeler,  48  Ho.  64B  (1878). 

And  the  court  cannot  tell  the  Jury,  to  an  aetlOn 
to  set  aside  a  conveyance  as  fraudulent  as  against 
creditors,  what  facts  are  sufficient  to  Justify  them 
in  inferring  fraud  under  a  statute  making  the 
question  of  fraudulent  intent  a  question  of  fact. 
Leaaure  v.  Ctobnm,  87  ind.  874  (18771. 

n.  WhtA  eomtittit^spartfoipotfoik 

Some  of  tlw  cases  haw  acted  upon  the  rule  that 
In  order  to  render  a  sale  of  property  fraudulent  as 
to  the  creditors  of  the  vendor,  it  mont  appear,  not 
only  tliat  the  purchaser  knew  the  vendor  was  de- 
sifrning  to  defraud  his  creditors,  but  also  that  he 
participated  in  the  fraud  by  entering  into  the 
com  moo  design  entertained  on  his  part  to  defraud 
his  creditors. 

This  was  expressly  held  in  Anderson  v.  Warner, 
6  III.  App.  418  (1879),  and  Chandler  v.  Ooloord,  1 
Okbi.  800(1808). 

And  In  Brh  v.  Cole.  81  Ark.  664  a878)  it  was  held 
that  a  rale  msde  by  one  who  was  indebted  at  the 
time  and  did  not  intend  to  apply  the  money  re- 
ceived to  the  itaynient  of  his  debts,  is  not  Invalid  as 
to  creditors,  where  the  purchaser  did  not  partici- 
pate In  his  frauduieot  intent  by  purchasing  with  a 
view  to  Hid  and  abet  it. 

And  In  Brown  v.  Force,  T B.  Mon.  867. 46  Am.  Dec 
%19  1 1846),  It  was  held  th<it  the  vendee*8  knowledge 
ot  the  vendor^B  fraudulent  Intent  is  not  conclusive 
e%'ldence  of  a  similar  intent  u|H>n  his  part,  and  the 
qii  III  ion  as  to  the  cnnciirrenoe  in  such  lnt«'nt  is 
one  cif  fhct  for  the  Jury  and  is  th«  main  fact  In  the 
iMBue. 
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And  the  sanra  rule  was  laM  down  In  Brown  v. 
Smith,  T  a  Hon.  861  (1847). 

So,  quite  a  number  of  caaes  have  seemed  to  re- 
quire theconcurrenoeof  partldpatton  with  knowl- 
edge or  notice  of  tbefrauduteat  intent  of  a  vendor 
CO  Juatij^  the  setting  aside  of  a  transfer  as  against 
creditota. 

Thus,  to  render  a  conveyance  void  for  fraud 
upon  creditors,  it  is  necessary  that  the  grantee 
should  have  had  knowledge  of  and  In  sobm  way 
participated  in  the  fraud.  Fraser  v.  Passage.  68 
Mich.  661(1886). 

And  a  fraudulent  purpose  on  the  part  of  a  vendor 
will  not  affect  the  vendee  unless  he  had  knowledge 
of  and  participated  in  it.  Oooke  v.  Oooke.  48  Md. 
628  (1875);  Shealy  v.  Edwards,  78  Ala.  196  (1884); 
Grunsky  v.  Varlln  (C3aL)  48  Pao.  675  (1896);  Pierson 
V.  Tum<  1  l^z.  577  (1847);  Bffathews  v.  Belohardt,  1« 
HI.  686  (IBBB):  Violett  v.  V iolett,  8  Dana,  888  (mii 

So,  a  sale  for  an  adequate  price  will  not  be  an- 
nulled as  In  fraud  of  creditors,  unless  it  appears 
that  the  purchaser  knew  of  the  insdvency  of  the 
vendor  and  bought  with  the  intent  to  assist  him  in 
defrauding  his  creditors.  Bastian  v.  Ghxistesen,  84 
La.  Ann.  888  (1888). 

And  a  vendee  of  a  stoek  of  goods,  to  whom  they 
were  conveyed  with  the  intent  upon  the  part  of 
the  vendor  to  defraud  his  creditors,  cannot  be  held 
chargeable  as  trustee  unless  he  had  knowledge  of 
the  design  of  the  vendor  and  aided  in  oarrying  it 
into  execution.  Blodgett  ▼.  Chaplin«  48  Me.  888 
(1861). 

And  a  conveyance  founded  upon  a  valuable  con- 
sideration win  not  be  set  aside  on  behalf  of  credit- 
ors because  of  fraud  of  the  grantor  in  which  the 
grantee  did  not  participate  and  of  which  he  had  no 
knowledge.  Pickett  v.  Pipkin,  64  Ala.  680  0879); 
Bradley  v.  Bagsdale.  64  Ala.  669  (1879);  Partelo  v. 
Harris.  86  Oonn.  480(1857):  Beiger  v.  Davis,  87  K.  a 
185(1878). 

But  the  prevailing  rule  would  seem  to  be  that 
adopted  by  the  principal  case  overruling  Ghandler 
V.  Colcord,  1  Okla.  880  (1898),  that  in  oase  of  sales 
made  to  one  not  a  creditor,  taking  the  transfer 
with  knowledge  or  notice  of  the  vendor*s  fraudu- 
lent intent,  constitutes  in  Itself  a  participation  In 
such  fraudulent  Intent  which  will  invalidate  the 
transfer. 

Thus,  fraud  may  Iw  Imputed  to  parties  to  a  pur- 
chase, either  by  direct  co-operation  In  the  original 
design  at  the  time  of  its  concoction,  or  by  con- 
structive co-operation  from  notioe  of  it.  and  carrj- 
ing  the  deeiRrn  upon  such  notice  Into  operation. 
Magniao  v.  Thompson,  88  U.  8. 7  Peu  818,  8  L.  ed. 
709il838). 

And  a  purchase  liy  one  who  knows  that  the 
vendor  by  the  sale  intends  to  defraud  his  creditors 
makes  the  vendee  a  participant  in  such  fraudulent 
intent  and  invalidates  the  sale.  Walcott  v.  Bran- 
der.  10  Tex.  419  a868i:  Smith  v.  CoUins,  94  Ala.  894 
(1801):  Ziegler  v.  Carter  Bros.  94  Ala.  291  <18H1); 
Keeves  v.  Skipper.  94  Ala.  407  (1891):  Christian  v. 
Greenwood.  23  Ark.  85H.  79  Am.  Dec.  104  (1861). 

Thouieh  be  takes  Immediate  and  open  possession. 
Robinson  v.  Holt.  89  N.  H.  657, 75  Am.  Dec  Z3»  (1869). 

And  a  purchai>er  to  whose  notioe  an  unlawful 
purfioee  cm  the  part  of  the  vendor  la  brouirht,  and 
whu  aaseotato  the  conveyance  made  in  puxsuanos 


Kaksas  Mouhb  Plow  Co.  ▼.  Shkbmah. 


J.  R  ShemMii  wiis  Indebted  to  it  upon  cer- 
tain promiaaory  notee  and  an  open  account 
for  goods,  wares,  and  merciiandMe  sold  and 
delivered  to  J.  R.  Shennan.  The  next  day 
an  order  of  attachment  was  issued  in  the 
case,  and  the  property  in  controTersy  levied 
upon.  O.  W.  Sherman,  by  leave  of  court, 
interpleaded  in  the  cause,  claiminff  that  he 
was  the  owner  of  the  coods  attached,  by  vir* 
tue  of  a  purchase  ma£  from  J.  R.  Sherman 


OB  tlie  0th  day  of  September,  1808.  Upctt 
issues  being  formed  upon  this  iaterplea,  a 
trial  was  hid  before  the  court  and  a  Jury, 
and  a  verdict  and  Judgment  given  and  len* 
dered  for  the  interpleMer,  G.  W.  Sherman, - 
for  the  value  of  the  propoty  and  damages* 
from  which  the  plaintiff  appeals. 

The  evidence  given  upon  the  trial  of  the 
case  is  quite  voluminous,  and  it  is  unneces- 
sary  to  give  it  in  detail.    It  is  sufficient  to 


theRof,  iB  a  parttelpetor  hi  the  fraudalent  pur- 
pose ADd  derives  no  title  under  it  to  the  prejudice 
of  oclMr  crediton.   Banoher  v.  Wynne,  M  N.  0.  ttO 


To  estabUSh  a  fraudnleDt  transfer,  knowledge  or 
Botioe  bj  the  arantee  of  a  fraudulent  intent  upon 
the  part  of  tlie  srantor  must  be  shown,  which  will 
he  solBolent  tocbarire  him  with  participation  in  it. 
Hoyt  *  Bros.  Mfg.  Co.  v.  Turner,  M  Ala.  6S8  (iaS7). 

And  a  purchaser  wiU  he  held  to  be  a  partioipAtor 
In  the  seUer*s  fraud  if  he  had  notice  of  it  and  stOl 
dealt  with  him,  thereby  affordins  him  means  to 
make  his  fraudulent  efforts  against  his  creditors 
■aocesstul.   Christian  v.  Greenwood,  supra. 

And  a  debtor,  although  possesiod  of  ample  means 
to  satisfy  all  demands  against  him,  may  be  guilty 
of  a  fraudulent  intent  in  selling  his  property,  as  by 
converting  it  Into  money  for  the  express  purpose 
of  patting  it  beyond  the  reach  of  his  creditors,  and 
the  ▼«ndee  purchosiog  with  knowledge  of  such  in- 
tent or  notice  of  facts  calculated  to  put  a  reason* 
able  man  on  inquiry,  even  though  for  a  cosh  oon- 
side«-ation,  is  a  panicipator  in  the  frand.  Smith  v. 
CoUins,  M  AhL  8B4  aBOfk), 

And  a  fraudulent  intent  on  'the  part  of  a  seller 
not  participated  in  by  the  purchaser  will  avoid  a 
sale  an  to  creditois,  under  How.  (Mich.)  Stat.  I  S180. 
making  a  sale  of  personal  property  fraudulent  as  to 
crediton  where  posBession  is  retained  in  the  vendor 
moleea  shown  to  have  been  made  in  good  faith. 
Sucb  participation  is  only  necessary  where  a  sale 
folio  ired  by  an  actual  change  of  possession  ia  at- 
tacked.   Kipp  V.  Lamoreauz,  81  Mich.  289  (1890). 

So,  it  is  sufficient  to  invalidate  a  sale  made  with 
intent  to  defraud  creditors  that  the  purchaser 
knew  of  such  intent.  It  is  not  necessary  tliat  he 
sbonld  have  also  been  privy  to  the  vendor^a  fraud. 
Doas^berty  v.  Cooper,  T7  Mo.  6S8  (1888). 

Or  tbat  he  should  have  purchased  with  the  in- 
tention of  aiding  the  vendor  in  a  fraudulent  design 
as  aseninst  creditors  in  order  to  render  the  convey- 
ance fraudulent.  It  is  sufflcient  If  he  had  notice  of 
the  fmudulcDt  intent  on  the  part  of  the  grantor. 
Cowling  V.  Bstes.  16  IlL  App.  266  (1884). 

Or  tliat  be  hod  knowledge  of  such  facts  as  should 
charire  him  with  notice  of  such  intent  Lyons  v. 
Hamilton,  60  Iowa,  47  (1886);  Jones  v.  Hetheriog- 
ton.  45  Iowa,  681  (1877);  Kellogg  v.  Aherin.  48 Iowa, 
29B  (1877);  Williamson  v.  Wacheobelm,  68  Iowa.  277 
iiaaS);  Bedford  v.  PeonV,  58  Mich.  424  (1886):  Hough 
▼.  Dicldnson,  Id.  80  (1885). 

And  it  is  not  necessary  to  show  an  actual  agree- 
ment between  a  vendor  and  purchaser  that  the 
latter  would  aid  the  former  to  defraud  his  credlt- 
ovo.  Brittain  v.  Growther,  64  Eed.  Bep.  286,  IS  U.  S. 
App.  148  (1888). 

Or  an  actual  participation  in  the  fraud  of  a  vendor 
on  the  part  of  a  vendee:  if  he  knew  of  such  fTaud- 
vlent  Intent  or  had  knowledge  of  facts  sufficient  to 
ezctte  the  suspicion  of  a  prudent  man  and  to  put 
him  upon  Inquiry,  it  Js  sufBoient  to  invalidate  the 
oonveyance  though  the  transfer  was  for  a  valuable 
oonaideration.  Mills  v.  Ho  weth,  IS  Tex.  257, 70  Am. 
Dec  aai  (1861). 

A  comhixwtlon  or  confederacy  between  a  vendor 
and  purchaser  to  hinder  or  delay  creditors  is  not 
Deoessary  to  invalidate  the  sole.  It  is  sufllolent  if 
an  Intent  sucb  as  the  statute  prohibits  prompted 
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the  parties  in  maUng  the  tranaf  er.  In  which 
it  is  Immaterial  whether  a  valuable  oonsideratJon 
had  been  paid  or  not.  Burgert  v.  fiorohert,  68  Mo, 
80(1876). 

Tlie  intent  to  defraud  crediton  wHI  be  presumed 
where  the  parties  knew  that  such  would  be  tae 
effect  of  the  conveyanpSb  Klohols  v.  Nichols,  91 
YU  4S8  (1888). 

So,  the  fraudulent  intent  of  a  grantor  is  distinct 
and  separate  from  auch  an  intent  on  the  part  of  the 
grantee,  and  may  be  proved  by  dedarationa  and 
admissloos  of  the  grantor  though  unknown  to  tha 
grantee,  but  the  conveyance  will  not  be  set  aaide 
as  fraudulent  wtthont  proof  of  knowledge  on  the 
part  of  the  grantee  from  which  an  Intent  on  hia 
part  may  be  Inferred.  Voater  v.Hall,lSPiok.88,8l 
Am.  Dec.  400(1881). 

And  where  an  attaching  creditor  seeks  to  set 
aside  a  aale  by  his  debtor  of  the  attached  gooda,  on 
the  ground  of  fraud.  It  is  not  necessary  to  establish 
a  fraudulent  intent  on  the  part  of  the  purohoaert 
but  it  muat  be  ahown  that  the  debtor  had  such  In- 
tent and  that  the  purohaaer  had  notice  thereof  or 
of  auch  facts  aa  should  have  put  him  upon  inquiry 
which  would  have  led  to  auch  knowledge.  Spauld- 
taiff  V.  Adama,  68  Iowa,  487  (1884). 

So,  a  sale  made  with  intent  to  defraud  creditors 
is  InvsiUd.  where  the  purchaser  knew  of  such  in* 
tent  at  the  time  of  the  purchaae.  Crawford  ▼• 
Kirkaey.  66  Ala.  881.88  Am.  Bep.  704  (1878);  Cartes 
Broa.  V.  Coleman,  88  Ala.  177  (1886);  Carter  v, 
0*Bryan  (Ala.)  16  So.  884  (1806);  Watts  v.  kllburn,  f 
Ga.  866  (1848);  Flahel  v.  Lockard,  68  Oa.  688  (1874)| 
Buffing  V.  Tlltoa,  12  Iod.a80  (1858);  PhUlipa  v.  Betta. 
16  Kan.  886  (1876);  Hathaway  v.  Brown,  IB  Minn.  414 
(187?);  Vrederiok  v.  AUgaler,  88  Mo.  686  (1886): 
Oreenwell  v.  Nash,  18  Nev.  28!  (1878);  Allison  v. 
Bagaa,  18  N^v.  88  (1877);  Sabin  v.  Columbia  Biver 
Lumber  ft  F.  Co.  86  Or.  16  a8e8);  Coolidge  v. 
Heneky,  11  Or.  8S7  (1868);  Ashmead  v.  Hean,  18  Pa. 
584  (IMO):  Qarahy  v.  Bayley,  85  Tex.  Supp.284  (1880); 
Dodd  V.  Onloes,  88  Tex.  488  (1801):  Oppenhelmer  v. 
Halff,  68  Tex.  408  (1887);  Hadock  Broa.  v.  Hill,  76 
Tex.  188  0888);  Bartles  v.  Gibson,  17  Fed.  Bep.  S8S 
(1888). 

And  is  sufBoient  to  avoid  a  sale  without  any 
proof  whatever  of  an  actual  fraudulent  Intent  upon 
the  part  of  the  vendee.  Hough  v.  Dickinson,  68 
Mich.  80  (1886). 

And  though  the  latter  had  no  desire  or  purpose 
whatever  to  defraud  them.  Jordan  y,  Collins  (Ala.) 
18  8a  187  (1886>:  Bdgell  v.  Lowell,  4  7t.  406  a838). 

And  it  is  sufficient  to  invalidate  the  sale,  to  show 
that  the  purchaser  had  notice  of  the  vendor^ 
intent  to  defraud  hia  creditors.  DeWalt  v.  Doran« 
21  D.  a  168  (1808);  Buah  v.  CoUios,  86  Kan.  686  (1886)t 
Cbaffe  V.  Gill,  48  La.  Ann.  1064  <1B01);  Hathaway  v. 
Brown,  18  Minn.  414  (1878);  Burley  v.  Marsh,  11  Neb. 
881  (1881);  Roberts  v.  Anderson,  8  Johns.  Ch.  871 
(1818):  McKlnnon  v.  Relloooe  Lumber  Co.  68  Tex.  80 
(1886):  Blum  V.Simpson,  71  Tex  S88(U88);  Barker  v. 
PhUlipa,  11  Bob.  (Ia.)  180  (1846). 

Notice  to  a  purchaser  of  property  from  a  debtor, 
who  sells  with  Intent  to  hloder,  delay,  or  defraud 
bis  creditors,  of  his  fraudulent  inteot,  is  per  se  evi- 
dence of  mala  )ldtt  and  renders  the  sale  invalid. 
Hanchett  v.  Goetz,  86  Dl.  App.  446  (1887). 

And  a  sole  made  for  the  fraudulent  purpose  of 
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•tote,  briefly,  that  there  is  evidence  tendin/i: 
to.  show  that  J.  R.  Sherman  engaged  In  the 
hardware  and  implement  business  in  Okla- 
homa GitT  in  July,,  1^2,  .having  purchased, 
a  stock  of  a  former  merchant ;  that  on  the  6th 
day  of  September,  1898,  he  was  largely  in- 
debted to  various  creditors,  a  part  of  which 
indebtedness  was  falling  due  and  was  un- 
paid.   G.  W.  Sherman,  a  brother  of  J.  R. 


Sherman,  who  had  been  residing  in  Northern 
Ohio,  after  some  correspondence  with  J.  K. 
Sherman,  came  to  Oklahoma  City,  duriri^ 
the  latter  part  of -August,  1893,  and  went  in- 
to his  brother^ s  store/  where  he  clerked  for 
a  couple  of  weeks  before  September  6.  1893. 
He  brought  with  him  from  Ohio  some  $600 
or  $700,  and  with  little,  if  any,  other  visi- 
ble means,  knowing  that  his  brother  was  in- 


defeating  the  vendor*8  credltorv  Is  Invalid  as  afralDBt 
Buob  oreditors,  thoufffa  made  for  an  adequate  and 
full  ooDSlderatlon,  where  the  grantee  knowingly 
■asists  In  effectuating  such  fraudulent  intent  or 
even  bas  notice  thereof.  Beidler  ▼.  Crane,  136  HI. 
•2  (1880);  MiUington  ▼.  Hill,  47  Ark.  801  (1886). 

Thus,  one  who  purchases  from  a  debtor  who  con- 
verts his  property  into  money  because  it  is  more 
easily  secreted,  intending  to  put  it  out  of  the  reach 
of  hto  creditors,  with  knowledge  of  such  object  on 
the  part  of  the  seller,  obtains  no  title  as  against 
crediton.  Sabin  v.  Columbia  Biver  Lumber  ft  F. 
Co.  86  Or.  16  (1808);  Deerlng  y.  Collins,  88  Mo.  A  pp. 
I8a880). 

And  a  sale  by  an  Insolvent  debtor  pending  suit, 
of  personal  property  which  he  has  removed  to  an- 
other state  for  the  purpose  of  defeating  a  creditor, 
to  one  who  has  full  knowledge  of  the  fraudulent 
purpose  for  which  ltj|s  removed,  is  void  as  against 
creditors.  Watts  v.  Kil  bum,  7  Oa.  866  ^1849);  'Chris- 
tian V.  Greenwood.  83  Ark.  858,  TV  Am.  Dec.  104 
0861). 

And  the  sale  by  a  debtor  of  his  goods  .vith  the 
purpose  to  defraud  his  creditors,  made  with  the 
knowledge  of  the  vendee,  Uiklng  the  vendee's  note 
f  or  abalance  remaining  unpaid,  payable  at  a  future 
day,  may  be  treated  by  a  creditor  as  void;  and  he 
may  subject  the  goods  sold  to  the  pasrment  of  his 
claim  or  compel  the  fraudulent  vendee  to  account 
for  the  purchase  price,  but  he  cannot  have  both 
remedies.  Bradford  v.  Beyer,  17  Ohio  St.  888  (1867). 

So,  where  a  husband^  conveyance  to  his  wife  is 
executed  with  a  fraudulent  intent,  and  the  wife 
with  knowledge  of  his  purpose  accepts  the  benefit 
of  the  act  and  claims  under  it,  the  conveyance  is 
invalidated  as  against  creditors,  though  she  pays  a 
fair  consideration.  Feeler  v.  Peeler,  100  N.  CL  6S8 
(1801). 

And  a  transfer  of  property  made  for  the  purpose 
of  defeating  an  allowance  made  against  the  vendor 
of  counflel*s  foes  in  an  action  for  a  divorce  pending 
against  him  is  invalid  as  against  the  person  entitled 
thereto,  where  the  purchaser  knew  of  such  Intent 
at  tbe  time  of  his  purcbaae  though  he  peid  a  full 
consideration  therefor.  Gkiresche  v.  iMacDonald, 
103  Mo.  1  (1890). 

So,  one  who  purchases  certain  real  estate  from 
his  brother,  who  is  in  embarrassed  circumstances, 
giving  his  notes  therefor,  with  knowI(>dge  that  the 
object  of  the  grantor  was  to  delay  imd  defraud  his 
creditors,  and  afterwards,  and  during  the  pendency 
of  an  action  by  a  creditor  who  had  attached  the 
land  as  that  of  the  grantor,  conveys  the  same  to 
his  wife,  taking  her  notes,  is  not  a  bona  fide  pur- 
chaser who  will  be  protected  against  creditors,  and 
the  subsequent  sale  to  the  wife  is  not  a  bona  fide 
sale.    Savage  v.  Hazard.  11  Neb.  888  (1881). 

And  tbe  purchase  of  lands  from  a  defaulting 
treasurer  by  bis  brother  livinir  in  tbe  same  county 
and  having  an  office  in  the  same  courthouse,  and 
knowing  that  tbe  land  was  purchased  with  tbe 
eounty*8  money  and  held  in  secret  trust,  is  invalid 
as  against  creditors  of  such  defaulter,  and  espe- 
cially BO  as  against  sureties  who  had  been  com- 
pelled to  make  good  the  very  money  that  was  paid 
for  such  land.  Fulkerson  v.  Sappington,  104  Mo. 
478 11801). 

And  a  biU  in  equity  will  lie  under  the  Pennnylva- 
Dia  act  providing  that  all  the  debts  of  a  decedent 
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shall  be  a  lien  upon  his  real  estate  for  a  period  of 
five  years  after  his  death,  on  the  part  of  creditors 
against  a  purchaser  from  a  decedent  in  his  lifetime 
whose  purchase  was  not  bona  fide  but  made  witb 
knowledge  of  the  fraudulent  intent  of  his  grantor, 
though  such  creditors  had  not  reduced  their  claims 
to  Judgments;  and  the  oourt  will  decree  the  con- 
veyance void  and  that  the  lands  conveyed  shall  be 
subject  to  their  debts.  Fowler*s  Appeal.  87  Pa.  419 
(1878). 

And  a  distribution  by  a  debtor  in  a  weak  state  of 
mind  of  the  whole  of  his  property  among  bis  chil- 
dren, partly  in  consideration  of  annuities  lor  his 
life,  partly  by  voluntary  assignment,  and  partly  b) 
pecuniary  gifts,  is  void  as  against  creditors,  under 
the  statute  of  18  Ella.  chap.  5,  where  the  ohildreh 
were  aware  at  the  time  that  creditors'  claims  would 
be  defeated,  though  it  did  not  appear  that  the 
debtor  had  any  such  intention.  Cornish  v.  Clark, 
L.a.l4Bq.'184,48  L.'J.  Ch;14,86  L.T.N.&  494,20 
Week.  Hep.  887  (1872). 

'  So,  a  compUdnt  to  set  aside  a  fraudulent  convey- 
ance made  for  a  valuable  consideration  which  does 
not  aver  a  fraudulent  intent  on  the  part  of  the 
grantor,  and  that  the  grantee  had  notice  thereof* 
Is  demurrable.    Willis  v.  Thompson,  98  Ind.  68  (1883). 

The  absence  of  such  knowledge  or  notice,  bow- 
ever,  is  almost,  if  not  quite,  universally  recognised 
as  a  complete  protection  to  the  purchaser. 

Thus,  in  order  to  set  aside  a  transfer  nuMle  for  a 
valuable  consideration  as  fraudulent  as  against 
creditors  the  grantor  must  not  only  have  enter- 
tained an  intent  to  defraud  them  but  the  purchaser 
must  have  had  knowledge  or  notice  thereof. 
Grimes  v.  Hill,  16  Colo.  880  (1800);  Kenney  v.  Dow, 
10  Mart.  (La.)  677,  13  Am.  I>ec.  812  (1822);  Seixas  v. 
Citizens'  Bank,  88  La.  Ann.  424  a886);  Gamble  v. 
Harris,  (TDeL  Ch.  512  (1884):  Groff  v.  Cooper,  6  Houst. 
(Del)  86  (1880);  Kyger  v.  The  F.  Hull  Skirt  Co.  84 
Ind.  249  aSTO);  First  Nat.  Bank  v.  Carter,  88  Ind.  817 
(1888):  McCormick  v.  Hyatt,  83  Ind.  546  (1870);  Willis 
V.  Thompson,  98  Ind.  62  (1883);  Hutchinson  v.  Wat- 
kins,  17  Iowa,  475  (1864):  French  v.  Beel,  70  Iowa, 
128  (1886);  Temple  v.  Smith,  18  Neb.  513  (1882;;  Miller 
V.  Lacey,  7  Houst.  (Dei.)  8  (1884);  Weis  Bros.  v.  Ditt- 
man,  4  Tex.  Civ.  App.  85  (1883):  Hickman  v.  Trout, 
88ya.478  (1887);  Garland  v.  Kivee,  4  tcand.  (Va.)  S82, 
15  Am.  Dec.  756  a826);  Goshom  v.  Snodgras9, 17  W. 
Va.  717  (1881);  Hopkins  v.  Langton,  80  Wis.  879  (187%>; 
Hooeer  v.  Hunt,  65  Wis.  71  (1886);  Bollman  v.  Lucas, 
22  Neb.  707  (1888). 

But  a  purchase  from  a  vendor  who  acted  witb  in- 
tent to  defraud  his  creditors  must,  to  be  protected, 
have  been,  not  only  without  knowledge  of  such 
fraudulent  intent,  but  also  without  notice  or 
grounds  for  reasoaable  suspicion  of  such  intent* 
Nicol  V.  Crittenden,  55  Ga.  487  (1875). 

A  grantee  in  a  fraudulent  deed  is  not  affected  by 
the  fraud  unless  it  be  shown  that  he  co-operated 
in  tbe  makmg  thereof  or  took  with  notice  of  tbe  in- 
tended fraud.  Florence  Sewing  Maoh.  Co.  v.  Zeiff- 
ler;58  Ala.  221  (1977);  Edwards  v.  ^eid,  30'  Neb.  645 
<1894);  Merchants'  Nat  Bank  v.  Northrup,  22  N.  J. 
Eq.  58  (1871);  Savage  v.  Knight.  92  N.  C.  493.  58  Am. 
Rep.  423  (1885);  Cannon  v.  Young.  89  N.  a  264  (1883;; 
Durfee  v.  Pavitt,  14  Minn.  424  (Ifclffl). 

In  order  to  defeat  the  deed  of  a  purchaser  from 
one  who  conveys  lands  with  a  fraudulent  intent  as 
against  creditors,  the  vendee  must  have  had  noUoe 
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•debted  to  Ytrious  creditors  in  amoants  which 
he  states  he  believed  to  be  aboat  $2,500,  he 
purchased  the  entire  stock  of  foods  of  his 
brother,  which  was  all  the  visible  assets  his 
brother  had,  and  all  the  property  subject  to 
•execution,  althonrh  J.  K.  Sherman  states 
that  he  had  notes  m  the  bank,  uncollected, 
4uid  some  in  his  own  possession,  amounting 
to   several   thousand    dollars.    An  invoice 


hurriedly  made,  and  without  attracting  the 
attention  of  the  clerks  in  the  store,  up  to  the 
very  date  of  the  alleged  transfer  of  the  stock 
of  goods,  amounted  to  about  (4,000,  and  the 
stock  and  about  $600  worth  of  notes  were 
transferred  by  contract  and  bill  of  sale  to  G. 
W.  Sherman,  in  consideration  of  the  pavment 
of  $600  in  cash  and  of  eight  notes  (though 
J.  B.  Sherman  says  he  does  not  know  whether 


<f  the  Intent,  or  have  participated  in  the  fraud. 
Henderson  v.  Hendenon,  55  Ma  684  (1874);  Preston 
T.  Tamer.  88  Iowa«  871  (1878). 

A  ooQveyanoe  cannot  be  distorbed  aa  against  the 
grantee  nnlen  he  participated  In  the  fraud  of  the 
.grantor  so  far  at  least  as  to  have  knowledge  of 
-the  fraudaleot  Intents  Steele  v.  Ward,  85  Iowa, 
4B6  (1868);  Leach  v.  Francis,  41  Yt.  870  (1868);  Myers 
*v.  Tyson  (Kan.)  48  Pao.  91  (1866). 

So,  a  purchaser  for  a  good  oonsideratlon  without 
notice  of  fraud  will  be  protected  against  his  ven- 
-dor*8  creditors  although  the  conveyance  was  made 
'With  Intent  on  his  part  to  defraud  them.  Crawford 
-v.  Klrksey.  65  Ala.  28S,  88  Am.  Bep.  7D4  a87B);  Leh- 
<naii  V.  Kelly,  68  Ala.  198  (1880);  Galbreath  v.  O>ok, 
JD  Ark.  417  (1875);  Maasle  v.  Bnyart,  88  Ark.  257  (187T': 
Lee  V.  Abbe,  2  Boot,  890, 1  Am.  Deo.  78  (1796);  Col- 
4wrt  V.  Sutton,  5  DeL  Ch.  284  (1880);  DeWalt  v. 
Doran.  81  D.  0. 168  (1898):  Fishel  v.  Lockard,  68  Ga. 
488  (1874);  Splcer  v.  Robinson,  78  Ol.  519  (1874);  Pal- 
mer  v.  Henderson,  20  Ind.  297  (1863);  Bunnell  v.  Wlth- 
.<erow>  29JLDd«428  a867);  Hutchinson  v.  Horn,  1  Ind. 
883, 60  Am.  Dea  470  a848);  Studabaker  v.  Langard, 
19  Ind.  880  (1881);  Wilson  v.  Fuller,  9  Kan.  176  aSTS); 
lieen  Kee  v.  Smith  Bros.  36  La.  Ann.  518  (1888);  Hol- 
4iBter  v.  Loud,  2  Mich.  809  (18G8):  Bureka  Iron  ft  8. 
Works  V.  Bresnahan.  66  Mich.  480  a887);  Durkee  v. 
Oiambers,  SI  Mo.  676  (1874);  Dougherty  v.  Cooper, 
T7  Mo.  628  (1888):  State  v.  Mason,  118  Mo.  878  a802); 
Hill  V.  Taylor,  1;S5  Mo.  881  (1804);  Fury  v.  Kempln, 
-9  Mo.  App.  80  a880),  79  Mo.  477  (1868);  Smith  ▼. 
Sefamlti,  10  Neb.  600  (1880);  Crabb  v.  Morrissey,  81 
Sely.  161  a891>:  Holmes  v.  Clark,  48  Barb.  237  a867): 
Bnbl  V.  Phillips,  48  N.  Y.  125,  8  Am.  Rep.  82?  (1871); 
Jackson  v.  Glaze,  8  Okla.  148  (1895);  Thompson  v. 
f^ee,  8  Watts  ft  8. 479  a842);  (skirland  v.  Blves,  4  Band. 
(Va.)  282, 15  Am.  Dec.  756  (1820);  Leman  v.  Borden, 
88  Tex.  680  (1882);  Maddox  v.  Dabney  (Tex.)  27  S. 
W.  801  (1804);  Howe  Macb.  Co.  v.  Clayboum,  6  Fed. 
Bep.  488  (1881);  Binds  v.  Keith,  97  Fed.  Bep.  10, 18 
V.  &.  App.  222  (1898);  Astor  v. Wells,  17  U.  S.  4  Wheat. 
486,  4  L.  ed.  616  (1819);  Frewit  v.  Wilson,  108  U.  &  22. 
^  L.  ed.  860(1880);  Bean  v.  Smith,  2  Mason.  252  (1881). 

In  Studabaker  v.  Langard,  supra,  Bhodes  v. 
^reen.  86  Ind.  7  (1871),  infra^  VIII.,  was  dlstln- 
cnislied  upon  the  ground  that  in  that  case  the  ven- 
dee had  actual  notice  of  the  vendor^  fraud. 

The  title  of  a  bona  flde  purchaser  of  lands  for  a 
valuable  oonsideratlon  Is  unassailable,  whatever 
maj  have  been  the  motives  or  Intentions  of  the 
crantor  in  making  the  conveyance,  where  he  had 
no  notice  of  any  fraudulent  Intent.  Herring  v. 
Wickham,  29  Gratt.  628.  26  Am.  Bep.  406  (1878). 

And  rights  of  creditors  of  a  fraudulent  vendor  to 
Avoid  the  sale  cannot  be  exercised  against  one  who, 
without  notice  of  the  fraud,  has  in  good  faith  pur- 
-ohased  the  property  from  the  fraudulent  vendee. 
•Oomey  v.  Pickering,  63  N.  H.  126  (1884). 

And  one  who  purchases  from  a  vendor,  who  en- 
tertains the  intent  to  defraud  his  creditors,  who 
pays  a  valuable  consideration  and  has  no  notice  of 
-each  intent,  is  a  bona  flde  purchaser  though  he 
h:ld8  by  an  executory  contract  only,  and  not  by 
deed.    Studabaker  v.  Langard.  tupra. 

So,  the  secret  Intention  of  a  husband  to  defraud 
Iris  wife  In  the  sale  of  community  property  does 
not  affect  a  purchaser  who  had  no  knowledge  of 
euch  intention.  Smitheal  v.  Smith  (Tex.)  81  8.  W. 
^128(1885). 
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And  a  conveyance  of  land  by  a  husband  to  his 
wife,  for  which  she  takes  land  in  exchange,  wlU  not 
be  set  aside  as  fraudulent  and  void  as  against  the 
husband^  creditors  in  the  absence  of  evidence  that 
she  knew  of  her  husband*S  insolvency  or  indebted- 
ness.   Mehlhop  V.  Pettlbone.  54  Wis.  668  (1888). 

And  a  conveyance  by  a  husband  through  a  third 
person  to  his  wife  will  not  be  set  aside  as  fraudu- 
lent at  the  instance  of  Judgment  creditors,  where 
It  appears  that  the  oonveyance  was  for  a  good  con- 
sideration and  that  she  was  innocent  of  fraud  or 
notice  of  any  Intended  ftraud  on  the  part  of  her 
grantor;  and  a  refusal  to  nonsuit  such  judgment 
creditors  is  error,  though  as  against  creditors  the 
conveyance  might  be  converted  into  a  mortgage 
where  such  relief  would  not  be  inconsistent  with 
the  case  made  by  the  complaint.  Truesdell  v.  Ser- 
ies. 104  N.  Y.  164  a887). 

So,  a  bona  flde  purchaser  without  notice,  of  a 
promissory  note  and  mortg%e  given  to  secure  it, 
.who  buys  before  the  debt  becomes  due,  is  pro- 
tected  against  a  defense  that  the  mortgieure  was 
made  by  the  debtor  in  anticipation  of  bankruptcy 
and  to  defraud  creditors.  Murray  v.  Jones,  60  Ga. 
109  (1878). 

And  a  bill  of  sale  of  chattels  to  one  who  agrees 
to  advance  capital  and  property  and  carry  on  busi- 
ness with  them  and  employ  the  vendor  at  a  flxed 
rate,  made  with  Inteut  upon  the  part  of  the  vendor 
to  defraud  his  creditors,  will  not  be  set  aside  as 
f  mudulent  where  that  object  was  unknown  to  the 
vendee.  Atwood  v.  Impson,  20  N.  J.  Bq.  160  (1869). 

So,  one  who  has  money  in  the  hands  of  another 
by  whom  a  conveyance  is  made  to  her,  charging 
her  with  the  consideration  on  his  books  which  she 
afterwards  accepts,  and  which  is  in  accordance 
with  her  desires,  is  a  bona  flde  purchaser  for  a  suf- 
flcient  consideration,  though  it  does  not  appear 
that  she  authorised  the  conveyance,  where  she  has 
no  actual  knowledge  of  the  grantor^s  intent  to  de- 
fraud creditors.  Des  Moines  Ins.  Go.  v.  Lent,  75 
Iowa,  528  (1888). 

And  a  finding  that  a  vendee  purchased  in  good 
faith  will  not  be  disturbed  where  the  evidence 
tends  to  show  that  he  had  no  information  of  his 
vendor's  insolvent  condition,  and  that  the  price 
paid  was  the  full  and  fair  valuation  of  the  prop- 
erty purchased,  though  the  evidence  in  some  parts 
was  sharply  conflicting.  Oruosky  v.  Parlin  (CaL) 
48Pac.575a896). 

In  Hildreth  v.  Sands,  8  Johns.  Ch.  86  (1815),  how- 
ever, it  was  said  that  a  deed  fraudulent  upon  the 
part  of  the  grantor  may  be  set  aside  though  the 
grantee  is  a  bona  flde  purchaser  and  Ignorant  of 
the  fraud. 

But  in  Sands  v.  Hildreth,  14  Johns.  498  (1817),  which 
was  the  same  case  on  appeal,  the  statement  of  the 
chancellor  in  the  court  below  that  there  would  be 
great  dUlenlty  tn  supporting  a  fraudulent  deed, 
though  the  grantee  was  innocent,  was  said  to  be 
unnecessary  to  the  decisions  of  the  case,  and  the 
court  expressed  Itself  as  inclining  to  a  different 
opinion. 

Where  a  debtor  is  entitled  to  a  conveyance  of  a 
legal  title  to  land,  but  abstains  from  receiving  it 
under  an  agreement  with  the  person  in  possession 
that  it  shall  remain  In  him  m  order  that  it  may  not 
be  made  subject  to  the  payment  of  his  existing 
debts,  the  land  may  be  regarded  as  conveyed  witlk 
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(here  were  eighi  or  nine)  of  inOO  each,  doe 
in  sucoeflhiTe  payments,  one  each  two  moafba, 
begiotiinj^  two  moatbs  from  the  date  of  the 
sale.  The  stock  was  transferred  to  G.  W. 
Sherman,  he  giving  back  to  his  brother  a 
chattel  inurttrage  thereon  to  secure  these  de- 
ferred payments.  J.  R.  (Sherman  remained 
in  and  about  the  store,  transacting  business* 


to  all  appearances,  as  before,  and  made  pur^- 
ohases  of  goods,  wbioh  were  charged  to  kitn, 
the  same  as  beft^re,  excepting  that  G.  W. 
Sherman  employed  the  clerks.    Before  th» 
goods  were  attached  G.  W.   Sherman  paick 
from  the  sales  of  the  goods  $800  additional 
in  cash*  and  subsequently,  and  before  the- 
trial,  turned  back  to  his  brother  the  aooount»- 


Intent  to  defraud,  and  as  subject  to  ezeoutlon. 
Fenptnyton  v,  CUtUnu  11  Ind.  ll»  0868). 

in.  BfeU  of  painf^Mt  of  futt  eonHderatUm, 

The  fMiymeni  by  a  purobaser  of  a  fair  consldera- 
tSoD  for  tbe  property  purcbaaed  affords  stronir 
evJdenqe  of  tbeiK>od  faith  of  tbe  transaction,  and 
while  not  conolusiTe  it  requires  otear  evidence  of 
tbe  existence  of  a  fraudulent  Intent  to  overoonie 
tbe  presumption  of  honest  motives  arislnflr  there- 
from.  Nugent  V.  Jacobs,  lOB  N.  Y.  125  (1886). 

And  an  agreement  by  a  vendee  to  pay  a  full  price 
for  tbe  property  purchased  is  a  oiroumstance  tend- 
tnir  to  repel  an  inference  of  fraud  from  other  dr- 
oumstanoes,  and  to  show  that  the  transaction  was 
fair.  Farmers*  Bank  ▼.  Douglass,  U  Smedes  *  If . 
4W(I848). 

A  sale  made  with  Intent  upon  the  part  of  the 
vendor  to  defraud  his  creditors  is  not  invalidated 
ami nst  the  vendee  thereby  where  he  purchased  in 
SKKMl  faith  and  for  a  sil^oient  consideration.  Jones 
T.  Bimpson,  US  U.  &  Mil, »  L.  ed.  742  (1886). 

And  a  conveyance  made  upon  an  adequate  con- 
sideration wiU  not  be  avoided  unless  it  appears 
that  it  was  made  with  an  actual  fraudulent  Intent 
upon  tbe  part  of  the  irrantor,  and  that  the  grantee 
was  a  party  to  the  fraud.  Union  Bank  v.  Toomer, 
9  Hill,  Bq.  27, 

The  payment  by  a  porohaser  of  an  adequate  con- 
sideration, however,  does  not  show  an  absence  of 
knowledfre  on  his  part  that  his  vendor  made  tbe 
conveyance  to  delay  and  defraud  his  creditors. 
Wood  ▼.  Chambers.  SO  Tex.  247, 70  Am.  Dec  88S. 

Thoofrh  evidence  bearing  upon  the  question  of 
the  good  faith  of  the  ttaosaetion,  it  is  not  conclu- 
sive. It  constitutes  merely  one  circumstance  to  be 
weighed  in  connection  with  others  that  may  be 
proved.  Wilmerdlng  r.  Jarmulowsky,  86  Hun,  286 
(1806). 

And  a  purchaser,  in  order  to  be  protected  against 
creditors  of  a  frauduleot  vendor,  must  have  been 
not  only  a  purobaser  for  a  valuable  consideration 
but  also  a  bona  fide  purchaser.  Cralsr  v.  Zimmer- 
man, 87  Mo.  476,  60  Am.  Bep.  488  (1886);  Glenn  r. 
Orover,  8  Md.  Gh.  29  (1860). 

A  fraudulent  conveyance  by  a  debtor  is  utterly 
void  as  to  creditors  under  the  statute  of  frauds  un- 
less made  for  a  valuable  consideration  to  a  bona 
fide  purchaser  without  notice  of  tbe  fraudulent 
intent.  Boberts  v.  Andemoo,  8  Johns,  Gh.  871  (1818). 

And  In  order  to  sustain  a  sale  made  by  the  ven- 
dor with  intent  to  delay,  hinder,  and  defraud  his 
oreditors,  as  againstsucb  creditors.  It  must  be  made 
to  appear  that  the  purchaser  paid  a  valuable  con- 
sideration and  was  not  charffeable  with  notice  of 
his  vendor's  fraudulent  intent.  Brown  v.  Texas 
OactuB  Hedge  Co.  64  Tex.  886  (1886). 

And  participation  by  a  vendee  in  the  fraud  of  his 
vendor  by  accepting  from  him  a  conveyance  of 
real  estate  with  the  intent  to  hinder,  delay,  or  de- 
fraud the  creditors  of  tbe  vendor,  renders  thA  con- 
veyance Invalid  as  to  such  creditors  thougrh  a  full 
consideration  has  been  paid.  Carlton  v.  Kin«r,  1 
Stew,  ft  P.  (Ala.)  472. 23  Am.  Dec.  286  (1882);  Peck  v. 
Land,  2  6a.  1. 46  Am.  Dec.  868  (1847);  Chapel  v.  CJapp, 
28  Iowa,  191  a870);  Harrison  v.  Jaquess.  20  Ind.  208 
(1867;:  Wriffht  v.  Brandis,  1  Ind.  886  (1848);  Liddle  v. 
Allen,  90  Iowa.  788  (1804);  Sweet  y.  Wrifrbt.  67  Iowa. 
610  (1881):  Blddinger  v.  Wiland,  07  Md.  860  (1887); 
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Oooke  ▼.  Oooke,  48  Md.  688  (1876):  Johnson  t.  Bnlli- 
van,  28  Mo.  474  (1868);  Oason  ▼.  Murray,  15  Mo.  9l&^ 
(1869;  Stone  v.  Spencer,  77  Mo.  880  (1888);  Potter  t^. 
Stevens,  40  Mo.  2S0  (1807);  Burgert  v.  Bordhert,  6^ 
Mo.  80  (1876);  Garesoh^  ▼.  MacDonald,  1(B  Mo.  1 
(IIIOO):  Martin  ▼.  Bstes  (Ma)  28  8.  W.  86  (1804);  Waka- 
V.  GrilBn,  9  Neb.  47  (ISn);  Hedriok  v.  Stranss,  4at 
Neb.  486  (1884);  Tootle  r.  Dunn,  8  Neb.  96  (1877)^ 
Wickham  v.  Miller,  12  Johns.  820  (1815);  Blgenbruo 
V.  Smith,  98  N.  C.  207  (1887):  Sabin  r.  Columbia  Blvei^ 
Lumber  ft  F.  Co.  26  Or.  16  (1898);  Peeler  v.  Peeler, 
109  N.  G.  688  (1891):  Benninger  v.  Spata.  128  Pa.  fi2S. 
(1889);  Asbmead  v.  Hean,  18  Pa.  684  (1880);  Briaooe  v. 
Clarke,  1  Band.  (Ya.)  218  (1882);  Lowry  v.  'Plnson,  ^ 
Bail.  L.  884,  28  Aul  Dec.  140  (1881);  Trotter  ▼.  Wat- 
son, 6  Humph.  600  (1846);  Weiaiger  v.  Chisholm,  28' 
Tex.  780  (1866);  Harden  ▼•  Wagner,  22  W.  Va.  88» 
(1888):  Fisher  v.  Shel  ver,  68  Wis.  498  (1881);  Gardinier^ 
V.  Otis,  18  Wis.  461  a86D:  Bott  v.  Smith,  21  Beav.511 
(1866);  Holmes  v.  Penney,  8  Kay  ft  J.  90, 26  lb  J.  Cku 
179,8Jur.N.&80ri866). 

Though  an  actual  change  of  possession  was  had.. 
Peck  V.  lAud,  9upra, 

And  without  reference  to  the  time  of  the  deUy- 
ery  of  possession.   Stone  y.  Spencor,  supra. 

So,  where  a  purchaser  makes  a  purchase  witl^ 
knowledge  or  notice  of  a  fraudulent  intent  upon  tlie- 
part  of  his  vendor  the  transaction  is  not  bona  fld9> 
and  is  Invalid  as  to  creditors  though  a  full  and  val- 
uable consideration  was  given.  Smith  v.  CoUlns,. 
94  Ala.  804  (1881);  Zlegler  v.  Garter  Bros.  94  Ala.  2ia 
(1881):  Beeves  v.  Skipper,  94  Ala.  407  (1891):  Christian 
y.  Greenwood,  28  Ark.  268,  79  Am.  Deo.  104  (1861)^ 
Bulfling  V.  TUton,  12  Ind.  260  (18G0):  Howe  v.  WanU 
4  Me.  195  (1886);  Biddlnger  y.  Wiiand.  07  Md.  800  (1887);. 
Farmers*  Bank  v.  Douglass.  U  Smedes  ft  M.  40^ 
(1848);  Burley  v.  Marsh,  11  Neb.  291  (ISSD;  Bobinsoi^ 
V.  Holt,  89  N.  H.  667, 76  Am.  Dec  284  a869):  Metro- 
politan  Bank  v.  Durant,  22  N.  J.  Bq.  86  aSTl);  Ful- 
lerton  v.  Viall,  42  How.  Pr.  204  (1868):  Boeber  v. 
Bowe,  26  Hun,  664  (1882);  Asbmead  v.  Hean,  supror 
Mills  V.  Howeth,  19  Tex.  267. 70  Am.  Dec.  381  (1867);: 
Traylor  v.  Townsend,  61  Tex.  144  a884):  Humphries 
V.  Freeman,  22  Tex.  46  (1868);  Bdrington  v.  Bogers^ 
16  Tex.  188  (1866);  Mosely  v.  Gainer,  10  Tex.  898  (1868); 
Walcott  V.  Brander,  Id.  419  (1868);  Weisiger  y.  Chis-. 
holm,  22  Tex.  670  (1869);  Bdgell  v.  Lowell,  4  Vt  40^ 
(1882);  O'Leary  v.  DuvaU,  10  Wash.  066  (1806);  Liye- 
say  y.  Beard,  22  W.  Va.  586  (1888);  Bowyer  y.  Martin,. 
27  W.  Va.  442  (1886);  Clements  y.  Nicholson,  73  U.  B. 
6  WaU.  299, 18  L.  ed.  788  0887);  Singer  v.  Jaooba,  ^ 
McCrary.  688, 11  Fed.  Bep.  669  (1882). 

And  though  tbe  purchaser's  deed  was  duly  re- 
corded. Bdrington  v.  Bogers,  15  Tex.  188  CUBBS^ 
Mosely  y.  Gainer  and  Walcott  y.  Brander,  tupru. 

Before  suit  brought  by  a  creditor.  Weisiger  y» 
Cbisbolm,  supra. 

And  though  the  grantee  had  no  wish  to  defraud 
the  creditors  of  the  vendor.  Edgell  v.  Lowe)l,su|>ra«, 

A  deed  in  which  both  grantor  and  grantee  com- 
bined to  perpetrate  a  fraud  is  void  whether  th»- 
conslderation  be  valuable  or  voluntary.  Brooks  y» 
McMeekln,  87  8.  a  285  a802). 

And  a  transfer  made  with  Intent  to  defraud  cred- 
itors, participated  in  by  tbe  purchaser,  is  invalid  a»> 
against  them  without  reference  to  the  sui&cienoy 
of  the  consideration  paid.   Harrison  v.  Jaquess,  21^ 
Ind.  208  (1887);  Harden  y.  Wagner,  28  W.  Va. 
(1888). 
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whieb  he  had  puichaoed  with  the  stock.  It  is 
slated,  for  oollectioxi^aBd  J.  R.  Sherman  deliy- 
end  back  to  his  brother  all  of  the  $500  notes 
exeepting  three,  although  no  further  paj- 
meats  were  made  thereon.  There  is  also  tes- 
timony tending  to  show  that  about  the  0th  of 
September,  lb9&,  therepresentativeof  one  of 
tbe  wholesale  houses  to  which  J.  R.  Sherman 


was  indebted  presented  an  account  of  $160^ 
for  payment,  but  J.  R.  Sherman  told  him 
that  he  could  not  pay  this  account,  because 
he  had  not  gotten  his  money  yet  from  the  sal* 
of  the  stock.  J.  R.  Sherman  denied  thar  'h* 
transfer  was  made  with  the  intent  to  bin<ier, 
delaT,  or  defraud  his  creditors,  as  did  a)sx> 
his  brother.    The  case  wss  submitted  to  the 


▲ad  asale  made  with  tntent  upon  the  part  of  a 
▼endor  to  hinder,  dehu,  and  defraud  hlsoredtton, 
li  iDTalid  if  the  intent  be  toaown  to  tbe  poichaser 
or  oould  bare  been  known  by  tiie  use  of  ordinaiy 
dfUgenoe,  aithooffh  themle  was  made  for  a  good 
and  Taloahle  ooDsideratlon.  Tnyiorv.TownMnd, 
«1  Tbz.  U4  (1864). 

Sow  an  amiffnoient  of  JndipneDts  taken  by  one  who 
had  notioe  of  suspicious,  unusoal,  and  eztnordi- 
nazy  eircomatanoes  wbteh  would  bave  pot  bf m  on 
Inqniry.  is  void  as  to  oreditorB,  though  be  paid  afnU 
eon«1deiatlon.   Tantnm  ▼•  Qreeo,  XL  N.  J.  Sq.  8SA 

ivmu 

And  a  conveyance  made  with  an  actual  purpose 
and  latent  to  defraud  creditoBi,  present  or  future, 
Is  not  Tahd  against  tbem  to  favor  of  a  grantee  who 
partloipseed  in  the  fmudulent  intention,  aHhoogb 
made  for  a  full  consideration  and  without  refer- 
enoe  to  the  amount  of  proper^  with  which  the 
graotor  may  be poesosioa*  Wadswortb  y.  WiUiams, 
100  Masi.  im  (IMS). 

And  the  fact  that  asnffldent  ooosideratton  pamed 
will  not  ▼aiidate  a  deed  executed  and  taken  with 
tbe  frandalent  intent  to  defeat  the  vested  right  of 
tbe  wife  of  the  grantor  in  tbe  eatate  of  her  hus- 
baiMl.   Niohols  ▼.  NIchoto,  SI  y  t  tfS  0888). 

Sow  asale  by  a  son  to  his  mother,  made  with  tbe 
mtent  of  placing  the  property  sold  beyond  the  reach 
of  tlie  vendor^  oreditore,  is  fraudulent  and  void  as 
against  such  oreditonk  where  the  mother  was  priyy 
to  the  fraudulent  design,  though  she  paid  a  full 
coDsMeratlon  therefor.   Gardinier  r.  Otis»  18  Wis. 

And  a  oonyeyanee  by  a  debtor  to  his  brother  for 
tbe  purpose  of  placing  his  land  beyond  tbe  reach  of 
a  Judsment  expected  to  be  recovered  in  a  slander 
ault  tben  pending,  in  which  fraudulent  purpose  the 
brotliier  participated,  isKnindulentaod  void  though 
be  paid  thef  oU  value  of  tie  land.  Rogers  v.  Bvans, 
8  Ind.  Sri,  56  Am.  Deo.  58?  ^»6S). 

So  a  purobaaer  under  a  deed  fraudulent  on  its 
face  gets  no  title,  though  he  paid  a  full  considera- 
tiOD.    Palmer  v.  Giles,  5  Jones,  Sq.  75  0868). 

IV.  The  intent  neeenary  to  eanttUuUfraiud, 

Hie  Intent  of  the  parties  sad  the  elfeot  of  the 
eon va jance  upon  tbe  creditors  of  the  grantor  form 
the  oriterlon  to  determine  whetber  such  convey- 
ance la  fraudulent.   Oorbitt  v.  Cutobeon,  79  Mich. 

Good  faith  in  making  the  purchase  is  the  esMntlal 
fuatiim  in  a  suit  to  tett  tbe  question  as  to  whether 
a  eunveyanoe  is  frandulent.  Garaby  v.  Bayley,  86 
Tex.  Sappb  88A  0888). 

The  Questions  ss  to  a  pu  r chase  from  a  fraudulent 
vendor  sre  whether  or  not  tbe  purchaser  acted  in 
good  taith;  if  be  did  be  is  protected,  if  not,  tbe 
goote  «n  his  hands  are  stIU  liable  for  the  debts  of 
tbelr  real  owner.  Lane  v.  Starkey,  16  Neb.  886  (1868>. 

And  wbether  the  purpose  of  the  grantee  was  to 
aid  tbe  srantor  in  perpetratioff  a  fraud  upon  his 
ereditors.  Did  be  buy  reoUesdy  or  with  guilty 
knowledge,  or,  which  is  the  mme  thing,  with  such 
knowledge  ss  would  put  a  prudent  .man  upon  ta- 
qniry?  Howe  Hach.  Go.  v.  Claybourn,  8  SM.  Bep. 
tiSOflBl). 

And  whether  it  was  made  bonallde  for  a  valuable 
eonsideration,  or  whetber  it  was  fraudulently  made 
as  e  mere  scheme  or  contrivance  for  tbe  purpose  of 
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delaying,  hindering,  or  defraudiiig  creditors,  in 
which  case  it  would  be  vdd.  Smith  v.  Moflhtt,  88 
U.  a  0.^-488  (1818). 

It  would  appear  that  tbe  intent  mmtbean  Illegal 
one,— that  is,  an  intent  to  do  or  accomplish  som^ 
thing  that  the  law  does  not  allow. 

Thus,  a  notioe  to  a  grantee  which  Witt  Invalidate 
the  conveyance  must  be  a  notice  of  an  intent  on 
tbe  part  of  the  debtor  to  binder,  delay,  or  defraud 
creditors  in  the  legal  sense  of  those  words.  BlUsv. 
Valentine,  86  Tex.  688  (1888). 

And  that  an  intent  snob  as  the  statute  pirohlblta 
prompted  tbe  parties  In  making  a  transfer  is  snUU 
dent  to  invalidate  iU   Burgcrt  v.  Borchert,  68  Uo^ 

masnu 

But  a  purobsae  of  the  property  of  another  by  one 
who  isso  connected  with  It  and  tbe  business  in 
whiob  it  is  used  that  he  honestly  supposes  it  neces- 
ssry  for  tbe  preservation  of  bis  business  to  pur-. 
obsse  it,  and  does  it  for  a  f uU  eonsideration  fortbsl 
resson  and  with  no  intent  toald  the  seller  In  a  fraud 
upon  bis  creditors.  Is  valid  ss  to  the  puiohsser  ae 
against  such  creditors,  though  be  knew  that  die 
object  of  the  seller  in  Sftsking  tbe  sale  was  to  de- 
fraud his  orediton.  Boot  v.  Beynolds,  88  V t.  ise 
(18G8). 

And  a  conveyance  which  is  absolute  intecms» 
made  by  a  debtor  with  a  hope  of  mving  somrthing- 
which  his  creditors  could  not  reach,  not  based  upon 
any  agreement  but  upon  an  ezpeetatlon  that  the 
purchasers  would  deal  honorably  with  bim  and 
give  him  somethlog  if  they  sokl  tbe  property  at  an 
advance.  Is  not  fraudulent  as  against  crsditora 
where  they  did  not  know  and  had  no  reason  to  sup- 
pose that  he  was  insolvent.  Orwig  v.  Memll,  se 
Iowa,  78d  0888). 

And  knowledge  of  a  purohassr  that  the  seUer  ia 
birgely  in  debt,  and  that  if  no  one  would  bfty  bin 
goods  his  orediton  would  get  their  debts  out  of 
tbem,  does  not  invalidate  the  sale  where  his  object 
In  purchasing  was  not  to  delay  or  binder  creditore 
but  only  to  procure  a  good  bargain  or  get  some> 
thing  of  which  he  wss  in  want.  Atwood  t.  Imp- 
son,  80  N.  J.  Bq.  161 0888). 

In  Dewslt  v.  Doran.  81  D.  a  188  (]8B8>,  however* 
H  was  held  that  a  purobsae  made  with  knowledge 
of  facts  which  would  put  a  prudent  man  upon  in- 
quiry and  lead  him  to  infer  a  purpcae  to  defraud 
creditors,  is  invalid,  though  be  made  the  purefasse 
because  be  considered  the  property  cheapb 

It  has  been  held  that  an  attempt  to  prevent  a 
sacriflce  of  a  debtor's  property  is  notguch  an  intent 
to  delay  or  def rand  creditors  ss  will  Invalidate  a 
conveyance.   Osson  v.  Murray.  16  Jlo.  818(1868). 

And  it  was  held  that  whether  a  sale  by  an  ember- 
railed  debtor  wss  bona  ftde  for  the  purpose  of  re- 
lieving himself  from  the  necemlty  of  a  forced  sale 
of  his  goods  or  for  the  mere  purpose  of  proteotlnr 
.them  from  the  olsims  of  creditors,  in  which  latter 
Case  it  would  be  fraudulent  and  void«  is  a  question 
for  the  Jury»  CSsrk  v.  Morrell,  81  U.  a  Q.  &  88a 
(1888). 

But  a  conveyadoe  of  property  nwde  by  a  debtor 
in  embarrassed  drcumetances  for  tbe  purpose  of 
securing  it  from  attachment,  the  purpose  beior 
known  to  tbe  purchaser,  would  be  void  as  against 
creditors,  though  the  debtor  might  have  believed 
that  it  would  be  better  for  bis  creditors  to  make* 
the  conveyance  and  intended  that  ultimately  they 
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Jarj,  eTldenUy,  on  the  theory  that  the  evi- 
•dence  was  sucb  as  made  the  question  of  the 
existence  of  fraud  a  question  of  fact  for 
the  Jury  to  determine.  And  this  theory  of  the 
^ease  seems  to  have  been  .  considered  proper 
on  boUi  sides, — at  least,  no  objection  seems 
to  hare  been  made  to  the  court  considering 
it  in  this  way, — and  it  was  so  considered. 


The  only  question  raised  in  the  oaae  is  am 
to  the  correctness  of  the  instructions  givea 
by  the  court  to  the  lury ;  and  it  is  claimed 
that  the  court  erred  in  refusing,  on  the  ap- 
plication  of  plaintiff,  to  instruct  the  Jury' 
that,  if  the  transfer  was  made  by  J.  R.  Sher- 
man to  defraud  his  creditors,  it  was  also 
fraudulent  as  to  the  Tendee,   O.  W.    Bher- 


•should  be  paid.  Kimball  ▼.  Tbompson,  4  Ouah.  4fiU 
«)Am.  I>eanO(l840). 

And  a  sale  by  an  embarrasBed  debtor  to  a  friend 
■and  relative  at  an  Inadequate  price  and  for  leas 
than  the  amount  of  his  debts,  after  a  secret  oonfer- 
•ence,  with  the  intention  of  protecting  his  property 
from  belnff  saorfflced  by  creditors  at  sales  under 
leg9l  prooesB,  will  be  deemed  fraudulent,  and  oan 
he  upheld  only  as  to  the  consideration  paid  which 
was  actually  applied  to  the  pas^ment  of  the  vendor^ 
^bts.    Barrow  y.  Bailey,  6  Fla.  9  (1868). 

And  substantially  the  same  rule  was  declared  in 
Borland  y.  Mayo,  8  Ala.  104  (1875).  and  Fnilerton  y. 
ViaU,  42  flow.  Pr.  284  (1868),  in  which  theintent  was 
to  enable  the  debtor  to  prefer  certain  creditors 
oyer  others. 

And  a  statement  by  a  yendor  that  his  object  in 
makinir  a  sale  of  his  property  was  to  enable  him  to 
<ake  his  time  to  pay  a  desiirnated  creditor  is  suffi- 
cient to  show  that  his  object  was  to  hinder  and  de- 
lay that  creditor  in  the  collection  of  his  demand, 
«nd  will  inyalidate.tl^,  .tranafer  where  it  appears 
that  the  purchaser  was  fully  apprised  of  his  object. 
AUen  y.  Berry,  4D  Mo.  S8S  (1867). 

The  mere  fact  that  the  vendor  intends  to  prefer 
«  creditor  in  the  use  of  the  proceeds  of  the  mle  or 
that  the  puichaoer  knew  of  such  intent,  however, 
will  not  vitiate  the  sale.  See  infra,  TU.  c,  Knoui- 
€doe  of  intended  preference. 

It  was  held  in  England  that  a  sale  of  property  for 
a  good  consideration  is  not,  either  at  common  law 
or  under  the  statute  of  17  BUs.  chap.  6,  fraudulent 
and  void  merely  because  it  is  made  with  the  mtent 
to  defeat  an  expected  execution  of  a  Judgment 
•creditor.  Wood  y.  Dixie,  7  Q.  fi.  808,  9  Jur.  7B6 
il846):  Hale  y.  Metropolitan  Saloon  Omnibus  Ck>.  28 
L.J.Ch.N.8.777a85e). 

And  in  Oanada  a  oonvesrance  made  by  a  debtor 
to  a  third  party  for  a  valuable  consideration  and 
without  notice  of  any  fraudulent  intent,  intended 
to  pass  title,  was  held  to  be  valid  under  18  Eliz. 
•ohap.  6,  notwithstanding  the  fact  that  the  parties 
to  the  transaction  intended  to  defeat  a  creditor 
who  had  obtained  Judgments  Oalglish  v.  McGarthy, 
19  Grant  Ch.  (U.  C.)  678  (1872). 

But  the  rule  m  the  United  Statea  would  appear 
to  be  different. 

Thus,  a  purchase  of  property  which  the  sheriff 
was  seeking  to  subject  to  the  satisfaction  of  an 
execution  against  the  yendor  with  a  view  to  de- 
feat the  remedy  of  creditors  is  invalid,  though  a 
fair  prloe  is  paid.  Bigenbrun  v.  Smith,  08  N.  C 
^07  0887). 

So,  a  sale  of  land  made  by  a  yendor  while  an 
action  was  pending  against  him,  for  the  purpose  of 
preventing  the  collection  of  an  anticipated  Judg- 
ment, is  voidable,  and  wiU  be  set  aside  as  to  credit- 
ors where  the  purchaser  waa  aware  of  the  pend- 
ency of  such  action  and  participated  with  the 
yendor  in  his  fraudulent  purpose.  Bogexs  v. 
Bvans,  8  Ind.  574,  66  Am.  Deo.  687  (18»). 

And  a  bill  of  sale  made  with  the  purpose  on  the 
part  of  the  vendor  of  preventing  and  defrauding 
Che  plaintiff,  in  an  action  of  slander  then  pending, 
from  reaping  any  benefit  from  the  Judgment,  if 
<me  should  be  obtained,  of  which  the  vendee  In  the 
biU  of  sale  had  knowledge  and  in  which  he  partld- 
tiated,  is  invalid  as  against  such  plaintiff  in  the 
•lander  suit.    Ck>oke  v.  Cooke,  48  Md.  628  (1875>. 
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And  a  oonveyanoe  of  land  by  a  husband  during 
the  pendency  of  an  action  for  divorce  and  alimony, 
made  with  intent  to  defraud  his  wife  of  her  right 
to  support,  is  invalid  as  against  the  wife  where  it 
was  received  by  the  grantee  with  the  same  frandn* 
lent  design.   Frakes  v.  Brown,  2  Biackf.  906  (1830). 

And  a  sale  made  for  the  purpose  of  defeating'  the 
recovery  of  damages  for  a  breach  of  promiae  of 
marriage  is  fraudulent  and  void  where  the  por> 
chaser  had  notice  of  the  fraudulent  intent,  thouRh 
the  agreement  for  the  sale  was  made  before  suit 
brought  for  the  breach  of  promise,  and  an  adequate 
consideration  was  paid  and  possession  taken  and 
the  purchase  money  applied  to  the  payment  of  the 
vendor's  debtSt  Lowry  v.  Pinson,  2  BalL  li.  8BM 
(1881). 

So,  in  Oolbert  v.  Sutton,  5  DeL  Gh.  204  (1880),  It 
was  held  that  the  knowledge  of  a  purchaaer  of  the 
existence  of  a  Judgment  against  his  yendor  doea 
not  Invalidate  the  purchase  unless  he  made  it  with 
a  view  to  defeat  the  creditors*  execution. 

And,  a  conveyance  by  a  debtor  tO'his  brother  to 
avoid  payitai^  an  antidpated  Judgment,  the  bonds 
taken  for  which  were  handed  to  his  son  for  which 
the  brother  conveyed  the  property  to  the  son,  who 
surrendered  the  bonds,  the  property  remaining  in 
the  possession  and  control  of  the  debtor,  will  be 
deemed  to  have  been  made  upon  a  trust  for  the  use 
of  the  debtor,  and  will  be  held  to  be  fraudulent 
and  void  as  to  creditors.  Johnson  y.  Wagner,  78 
Ta.  687  (1882). 

And  a  sale  by  an  embarrassed  debtor  of  ail  his 
real  estate  on  the  eve  of  Judgments  against  him  to 
his  son-in-law,  who  had  little  meana  and  gaye  a 
mortgage  for  the  purchase  money,  who  permitted 
the  grantor  to  remain  in  possession  and  exercise 
control  over  the  property  and  afterwards  took  a 
fraudulent  conveyance  df  his  personal  property 
and  removed  from  the^tounty  to  avoid  execu- 
tion against  the  grantor.  Will  be  held  to  be  invalid 
as  against  creditors  m  the  absence  of  explanation. 
Jackson,  Hooker,  v.  Mather,  7  Cow.  801  a827). 

So,  a  conveyance  of  real  eatate  made  with  the  In- 
tent upon  the  part  of  the  yendor,  known  to  the 
vendee,  to  delay,  defeat,  and  hinder  a  particular 
creditor  from  obtaining  his  debt,  thouffh  made  for 
a  valuable  and  full  consideration,  is  fraudulent 
and  void  as  against  such  creditors.  Ashmead  t« 
Hean,18Pa.684(1880). 

And  an  assignment  of  mortgages  with  tatent  to 
delay  and  defeat  the  oollectlon  of  a  partibular 
debt  will  not  be  set  aside  as  to  the  creditor  to  whom 
that  debt  is  due,  unless  the  assignee  participated 
in  such  fraudulent  intent  or  had  notice  of  facta 
and  drcumstanoes  from  which  Uie  feauduJent  in- 
tent of  the  assignor  was  an  actual  and  legal  in- 
ference.   Tantum  v.  Green,  21 N.  J.  Bq.  864  (1800>. 

And  knowledge  on  the  part  of  a  purchaser  of  a 
general  intent  on  the  part  of  the  yendor  to  de- 
fraud creditors  will  defeat  the  sale,  as  well  as  know- 
ledge of  a  particular  Intent  to  defraud  a  particular 
creditor,  and  a  creditor  may  avail  himself  of  it 
though  he  miffht  not  have  been  a  creditor  at  the 
time  of  the  sale.  Jordan  y.  Oolllns  (Ala.)  18  So.  18T 
(1806). 

So,  an  intent  to  defraud  creditors,  entertained  by 
a  vendor  and  known  to  the  purchaser,  is  fatal  to 
the  validity  of  the  transfer  as  against  creditors, 
though  the  fraudulent  purpose  was  aeoondary  anA 
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mail,  if  he  was  in  a  poeltion  where  a  reason- 
ably prudent  man  could  and  would  have 
known  of  the  fraudulent  intent  of  the  ven- 
dor, and  that  if  the  rendee  had  notice  of  such 
facts  as  'Would  awaken  tlie  suspicion  of  a 
man  of  ordinary  prudence,  and  lead  him  to 
make  inquiry,  which,  if  pursued,  would 
luTe  led  to  his  full  knowledge  of  the  fraud 


of  the  Tender,  he  was  chargeable  with  no- 
tice of  the  vendor's  fraudulent  intent.  The 
plaintilT  asked  these  instructions  in  dlflPerent 
forms,  so  that  the  question  as  to  whether  or 
not  the  plaintilT 'Was*  entUle«l  to  an  instruc- 
tion of  this  character  is  clearly  raised.  The 
court  refused  this  request,  but  gave  the  in- 
structions in  a  modified  form,  to  the  effect 


not  primary.  Louisiana  8ogar-Bef.  Go.  ▼.  Harri- 
son (Tex.)  S9  B.  W.  fiOO  (18M). 

And  a  nle  made  by  a  debtor  In  faittnir  cironm- 
■fltanoea.  Intending  to  use  a  part  of  ttae  proceeds  tn 
payment  of  a  certain  debt,  but  Intending  further 
to  binder,  delay,  or  defraud  other  creditors  and 
not  apply  the  whole  to  the  payment  of  his  deMa, 
of  whicfa  Intent  the  purchaser  had  notice.  Is  fraud- 
ulent and  void.  SeUets  v.  Bailey,  S9  Mo.  App.  174 
<U88l. 

8a  tto  Caot  that  the  resott  of  a  f  raudoleot  deed 
is  to  seoare  the  payment  of  a  valuable  debt  equal 
or  greater  In  amount  than  the  property  conveyed 
^oea  not  remove  from  the  transaction  the  taint  of 
fraud  aa  agalnstr  a  grantee  chargeable  with  notice 
of  the  WTOOgfnl  Intent.  Ooz  v.  Miller,  54  Tex.  16 
OSBShn 

And  although  a  loan  with  an  airreement  to  secure 
«.  creditor,  if  the  debtor  finds  himself  failing,  may 
te  upheld,  if  there  be  the  further  pnrpoae  to  give 
the  debtor  false  credit  and  induce  a  creditor  to  rely 
fipdn  Itfor'paymehty  the  to0nv8tanoe.'punnant'to 
«ocb  uodentandio^,  which  hinden  and  defeats 
creditors,  wiU  be  Inoperative  and  void.  Bencher 
▼.  Wynne,  S6  N.  C.  »0  (188». 

V.  2to  what  conveifaneea  the  rule  applies* 

a.  CteneraUy, 

It  seems  to  have  been  generally  assumed  and 
taoltly  admitted  that  the  rule  requiring  participa- 
tion by  the  purchaser  in  the  fraudulent  Intent  of 
ibe  Tendor  to  Invalidate  the  transfer  under  stat- 
utes prohibiting  fraudulent  conveyances  applies 
to  all  conveyances  deemed  to  have  been  made  for 
a  val  oable  consideration.  The  question  has  arisen, 
bowever,  with  reference  to  a  few  peculiar  dasaes 
or  transfers,  thousfa  it  hM  usually  taken  the  form 
of  a  queation  as  to  wh^ber  the  transfer  was  one 
for  value  requiring  su«h  participation  to  m  vali- 
date it. 

b.  Marriage  aeUUmenU. 

A  promise  of  marriage  Is  a  good  and  valuable 
<oonslderaUon,  sumdent  to  support  a  transfer  by  a 
man  to  his  intended  wife  which  will  confer  title 
upon  her,  notwithstandlnflr  his  Intent  to  defraud 
«redltora,  where  she  has  no  notice  of  such  Intent. 
Ifaflrniao  v.  Thompson,  80  U.  8.  7  Pet  848, 8  L.  ed. 
VB  (laSSH  Bunnell  v.  WItherow.  2»  Ind.  123  (1887). 

And  a  deed  made  in  consideration  of  marriage  1b 
▼atld  as  against  existing  creditors  In  the  absence 
<xf  iiad  faith  upon  the  part  of  the  wife,  thouarb  not 
dellTered  until  after  the  marriage  Is  ooosummited. 
Woo<l  ft  H.  Bank  v.  Read  (Mo.)  88  8.  W.  178  (1806). 

In  order  to  render  an  antenuptial  settlements 
fraud  upon  creditors.  It  Is  necessary  that  both 
parties  should  concur  in  or  have  cognizance  of  the 
intended  fraud.  Magniao  v.  Thompson,  tupra: 
Prewtt  V.  Wilson^  108  U.  8.  88,  26  L.  ed.  860  (1880;; 
Bunnell  v.  Wttherow,  sii/iro. 

A  conveyance  In  consideration  of  a  future  mar- 
riaire  makes  the  wifsji  purchaser  within nbe  stat- 
ute of  Ellzabetb,  and  is  good  as  against  credlton  If 
made  hona  fide  and  without  notice  on  her  part  of 
fraud  on  the  part  of  the  grantor.  Magnlac  v. 
Thompson,  Baldw.  C.  G.  844  (1881). 

And  an  antenuptial  settlement  made  by  a  man 
upon  his  future  wife  In  consideration  of  marriage 
im  tf€XHl  against  his  credlton  unless  made  with  In- 
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tent  to  defraud  them  and  the  Intended  wife  was 
cognisant  of  his  fraud,  however  much  he  may 
have  been  Indebted,  and  though  It  conveys  his 
whole  estste.  Herring  v.  Wlokbam,  89  Oratt.  688, 
86  Am.  Rep.  405  (1878). 

A  conveyance  in  consideration  of  marriage  will 
not  be  pTbSumed  to  be  fraudulent  either  as  to  ex- 
isting or  subsequent  purohasers,  but  it  may  be  set 
aside  and  held  void  for  actual  ftraud,  though  both 
parties  must  concur  in  it.  fionser  v.  Miller,  6  Or< 
110(1878). 

And  a  conveyance  of  land  made  to  an  Intended 
wife  In  consideration  of  her  agreement  to  marry 
the  grantor  Is  not  tavalidated  in  the  hands  of  the 
grantee  by  the  fact  that  It  was  made  with  intent 
to  defraud  creditors,  and  the  grantee  became 
aware  of  such  Intent  before  the  marriage  was  con- 
summated. Prignon  V.  Oaussat,  4  Wash.  189  (1888). 

And  a  settlement  by  an  embarrassed  and  insol- 
vent debtor  of  the  greater  part  of  his  estate, 
made  In  consideration  of  marriage,  will  not  be  set 
•aside  as  invalid  as  .against  oreditors,  though  the 
tatended  wife  was  aware  of  his  embarrassmeot, 
where  the  marriage  waa  honestly  contracted  after 
an  engagement  of  several  yean.  Fraser  v.  Thomp- 
son, 1  Gllf.  tt,  6  Jur.  N.  8. 889  (1869). 

8o,  the  continued  occupation,  after  marriage  by 
the  husband,  of  land  conveyed  by  him  to  his  m- 
tended  wife,  and  her  neglect  for  some  years  to  re- 
cord the  deed,  and  the  mortgaging  of  the  land  by 
the  husband  and  wife  for  the  husband*s  benefit,  do 
not  raise  a  presumption  of  a  fraudulent  intent  In 
making  the  conveyance.  Page  v.  Kendrick,  10 
Mich.  800  (1868). 

And  a  marriage  settlement  made  by  one  Indebted 
before  marriage,  given  In  consideration  of  the 
pipmlsed  marriage  and  of  £10.000,  the  wife^  por- 
tion, which  was  supposed  to  be  more  than  enough 
to  pay  the  debts  of  the  settler,  conveying  all  his 
rasl  estate  and  likewise  bis  household  goods  in 
trust  for  himself  for  life,  the  remainder  to  his  wife 
for  life,  the  remainder  to  bis  sons,  which  was  ap- 
proved by  the  master  In  chsncery.  the  wife  being 
a  ward  in  chancery,  the  husband  continuing  in 
possession  after  the  marriage,~ls  good  ss  against 
creditors,  and  trustees  therein  sze  entitled  to  the 
possession  of  the  goods.  Osdogan  v.  Kennet,  8 
Cowp.  488  (1770). 

And  an  antenuptial  settlement  by  an  insolvent 
trader  in  which  he  covenanted  to  pay  £600  to  trus- 
tees to  be  held  by  them  in  trust  for  such  penons 
as  the  mtended  wife  should  appoint,  and  subject 
thereto  in  trust  for  the  intended  wife,  for  her  sepa- 
rate use  and  for  the  husband  for  life  and  then  in 
trust  for  the  survivor,  including  also  certain  prop- 
erty belonging  to  the  intended  wife,  is  good  as 
against  creditors  upon  his  subsequent  bs okruptoy, 
where  the  Intended  wife  was  wholly  unaware  of 
the  intended  husband's  Insolvency.  JSeMoBurnie. 
lDeO.M.AG.44ia868). 

But  a  settlement  made  by  a  debtor  upon  a  woman 
with  whom  he  had  previously  cohabited,  after 
which  he  married  her,  the  wbole  transaction  hav- 
ing been  made  with  intent  to  defraud  his  creditors, 
the  wife  being  implicated  In  the  transaction.  Is 
fraudulent  and  void  as  against  such  creditors. 
Bulmer  v.  Hunter.  L.  R.  8  Bq.  4ft,  88  L.  J.  Oh.  648, 20 
L.  T.  N.  8. 048  (1809). 

And  a  settlement  by  an  Insolvent  upon  a  woman 
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that  the  Jury  c6ald  not  And  that  the  tranafer 
ifaa  fraudulent  and  Toid  aa  against  Q.  W. 
Sherman  unless  they  should  find  from  a  pre* 
ponderanoe  of  the  eTidence  that  he  had  no- 
tice or  knowledge  of  the  fraudulent  intent 
on  the  part  of  J.  R.  Sherman.  It  is  claimed 
by  plaintiff  in  error,  and  it  is  not  disputed 
by  the  defendant  in  error,  that  it  was  the 


▼lew  of  the  learned  Judge  who  tried  the  cta^ 
below  that  it  was  entitled  to  the  instruction 
asked,  but  that  it  could  not  be  glTen  because 
of  the  decision  of  this  court  in  the  case  of 
Chandler  ▼.  Ooleard,  1  Okla.  260.  where  it  was 
held  erroneous  to  give  the  Jury  Just  such  an 
instruction.  If  we  considered  the  decision  of 
Ohandier  v.  Ookord  upon  this  question  to  ha 


witb  whom  be  had  preTiously  cohabited  for  several 
yean  and  whom  he  suhsequentlj  married,  for 
whom  he  oonveyed  all  his  real  and  personal  estate 
to  trustees  upon  oertaf n  trusts  with  a  Joint  power 
of  appointment  among  the  children  of  the  mar- 
riaire,  reaer  vlng  oo  interest  to  himself  bat  reserving 
a  power  of  appointment  which  was  immedlatelj 
afterwards  exercised  in  favor  of  an  illegitimate 
daughter,  the  property  remaining  In  his  control, 
is  fraudulent  and  void  as  againtt  ssriimnns  in 
bankruptcy  upon  the  ianie  of  a  flat  in^bankruptoy 
against  him.   Oolomblne  ▼.  Penhall,  1  Bmale  *  Q. 

So,  in  Croft  t.  Arthur,  8  Dcsanss  Etk-  2C8(1811),  it 
was  held  that  a  marriage  settlement  made  when 
deeply  in  debt,  covering  a  greater  part  of  the 
grantor^  property,  on  the  eve  of  Jodgmenta,  and 
not  recorded,  is  void  as  to  creditors. 

o.  AaHi/nment  for  ertdtton. 

It  is  not  intended  under  this  bead  to  go  Into  the 
question  as  to  whether  an  asrignment  for  the  bene- 
nt  of  creditors  constitutes  a  conveyance  for  a  val- 
uable consideration.  The  only  dedslons  Included 
are  those  which  appear  to  turn  upon  the  question 
of  the  necessity  of  participation  of  the  assignee  or 
beneficiaries  in  the  fraud  of  the  assignor  to  Invali- 
date the  assignment.  Upon  this  question  different 
courts  seem  to  have  arrived  at  directly  opposite 
conclusions. 

Thus,  the  rule  in  North  Garollna  is  that  the  trus- 
tees of  the  benefleiary  in  a  voluntary  ssslgnment 
to  secure  creditors  are  not  purchasers  for  a  valua- 
ble consideration  who  must  know  of  or  participate 
in  the  fraudulent  intent  of  the  assignor  io  order  to 
render  the  transfer  invalid.  Savage  v.  Knight,  88 
N.  C.  «6,  SB  Am.  Bep.  488  (1888). 

And  a  conveyance  to  a  trustee  for  the  benefit  of 
oredltors  is  void  if  made  with  Intent  to  defraud 
any  of  the  vendor*8  creditors,  though  the  trustee 
is  Ignorant  of  such  intent.  Blgenbrun  v.  Smith, 
88  N.G.  807  (1887). 

And  an  assignment  by  a  debtor  of  what  purports 
to  be  all  his  property,  ostensibly  to  provide  for  the 
payment  of  his  debts  due  to  creditors,  but  with 
Intent  to  hinder,  delay,  or  defraud  them  or  any  of 
them,  is  fraudulent  and  void,  though  neither  the 
trustee  nor  the  cestui  que  trutt  had  any  knowledge 
of  the  corrupt  Intent  Woodruff  v.  Bowles,  104  N. 
C 197  (1888). 

So  in  Buhl  ▼.  PhUllps,  48  N.  Y.  188, 8  Am.  Bep.  688 
11871),  It  was  held  that  a  sale  differs  from  an  assign- 
ment In  that  there  Is  a  conaideration  passing  to 
the  vendor  from  the  vendee,  who  becomes  owner 
of  the  property  in  his  own  dght,  and  the  vendor 
obtains  the  purchase  money,  which  is  liable  to  the 
clalma  of  creditors;  and  although  such  sales  may 
be  made  on  the  part  of  the  vendor  with  intent  to 
hinder,  delay,  or  defraud  hia  creditors,  the  title  of 
the  vendee  is  not  affected  unless  he  had  previous 
notice  or  knowledge  of  the  fraudulent  intent 

But  the  opposite  rule  that  the  fraudulent  intent 
of  the  grantor  alone  wiU  not  avoid  a  deed  of  afr> 
eignment  for  the  benefit  of  creditors  waa  held  in 
Abercromble  v.  Bradford,  18  Ala.  580  (1849). 

And  in  Wise  v.  Wimer.  88  Mo.  887  (1808),  it  was 
held  that  fraud  in  an  assignment  for  the  benefit  of 
creditors  must  be  brought  home  to  the  assignee  in 
order  to  invalidate  tt. 
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And  in  Pettit  V.  Parsons,  8  Utah,  283  (1808),  it 
held  that  fraud  on  the  part  of  an  assignor  does  not 
vitiate  the  atslgnment  or  affect  the  rights  of  the 
assignee  and  the  benefldaries  of  the  trust  who  had 
no  knowledge  of  the  fraud  and  were  in  no  way 
connected  with  it  To  have  such  an  effect  tiier» 
must  have  been  a  fraudulent  contrivance  on  the 
part  of  the  assignee  or  of  the  persons  to  be  ben»' 
flted  by  the  aasignment 

So,  an  assignment  by  a  sole  surviving  partner  of 
an  insolvent  Arm,  who  Is  himself  insolvent  of 
partnership  amets  for  the  benefit  of  Joint  credltora 
with  preferences  to  some  of  them,  is  not  rendered 
void  because  of  the  taiodulent  omission  of  such 
partner  from  the  schedule,  of  certain  partnerahii^ 
property  for  its  own  benefit  the  aaslgoees  and  th^ 
beneficiaries  of  the  trust  being  ignorant  of  the 
fraud.  Bmerson  t.  Senter,  118  U.  &  8,  80  L.  ed.  4» 
(1888). 

« 

VL  NeeeetUy  of  injury  to  eredttors. 

The  rule  in  Louisiana  is  that  in  order  to  rendera 
transfer  made  with  Intent  to  defraud  oredltors 
fraudulent  it  must  not  only  appear  that  the  pnr<- 
chaser  participated  in  the  fraud,  but  it  most  also  be 
shown  that  the  alienation  produced  injury  tocred* 
Itors. 

This  was  expressly  held  in  Baudin  v.  BolUT,  8 
Mart  N.  &  16^  14  Am.  Dea  181  (1688):  Kenney  v. 
Dow,  10  Mart  (La.)  8r7, 18  Am.  Dec.  848  (1882;;  Seziaa 
T.  Oitlaens*  Bank,  88  La.  Ann.  484  (1888). 

And  in  Chaffee  v.  Gill,  48  La.  Ann.  lOBi  (1881),  it 
was  held  that  a  purchaser  of  property  from  a 
debtor  whom  the  purchaser  knows  to  be  insolvent 
with  notice  that  his  purpose  in  selling  was  to 
deprive  creditors  of  their  recourse  against  it» 
will  be  set  aside  as  fraudolent  where  such  purpose 
actually  operates  to  thete  tojury. 

But  In  other  states  the  rule  would  seem  to  be  dif- 
ferent 

Thus  a  transfer  of  property  with  the  purpose  on 
the  part  of  the  vendor  to  convert  it  into  money  Id 
order  to  place  it  beyond  the  reach  of  his  oredltors* 
of  which  the  purchaser  had  notice,  eittKv  actual  or 
constructive,  at  the  time  of  the  purchase,  is  not 
prevented  from  being  fraudulent  and  roid  as  to 
creditors  by  the  fact  that  the  vendor  waa  solvent  at 
the  time  andhad  sufficient  property  within  reacb 
of  his  creditora,  independently  of  the  goods  in 
controverqy,  to  meet  his  liabilities.  Sohmick  v. 
Noel,  8  Xex.  Cly.  A  pp.  80  (1898);  Hudson  v.  Jordan,. 
108  N.  a  10  (1891>;  Wadsworth  ▼•  Williams,  100  Mass.. 
126  (1868). 

And  a  sale  of  goods  made  by  a  debtor  for  th» 
purpose  of  hindering,  delaying,  or  defrauding  hie 
creditors,  of  which  the  purchaser  had  notice  at  the 
time  of  his  purchase,  does  uct  devest  the  title  to 
the  goods  of  the  vendor  as  against  his  oredltoie 
though  he  may  have  received  therefor  other 
property  sufficient  in  value  to  pay  his  debts.  Wal- 
lace ▼.  Butts  (Tea.)  81  &  W.  887  (1896). 

Vn.  Knowledge  or  noUee  tuffiofent  to  put  piirchoMT 

vipon  inquiry. 

a.  Osfienally. 
Of  course  actual  knowledge  or  notice  of  the  ven-> 
dee*s  fraudulent  Intent  is  sufficient  to  invalidat» 
the  sale  as  against  oredltors.    See  supfxt  IL,  What 
sonstittites  portioffKitton. 


1801 


Kjlsbam  MoLiBB  Plow  Co.  r.  Shsbicah. 


tf 


^{ood  law,  no  f  ttitber  ooiiaidoratioii  of  this  case 
would  be  neceasaiy,  but  the  matter  woald  end 
at  onoe  bj  afBraaDoe  of  the  Jodc ment  of  the 
<€oart  below.  Bot  we  do  not  belieTe  thai  the 
<0Dclo8ioD  there  reached  on  the  propoeitioo  of 
law  here  invoWed  was  correct,  either  ae  a  do- 
terminatioD  of  what  the  law  of  fraudulent  coa- 
^yaneee  la  in  thia  territory  by  Tirtoe  of  the 


adoption  of  the  laws  of  another  iarisdiction,  or 
from  a  ooneidcfatioo  of  the  decisions  generally 
npon  the  qoestion.  We  would,  in  f  act,  were 
it  not  for  the  Chandler  ▼.  Coioord  decision,  con- 
sider the  qoestion  so  well  settled  by  the  au» 
thorities  as  to  make  it  entirely  unnecessary  for 
us  to  consider  the  matter  at  any  length.  But» 
thia  court  baring  decided  the  law  differently 


The  geoeral  tWe  as  to  what  ftnforaatkm  siwrt  of 
«eiital  knodrledce  or  noMoe  will  be  suftotont  for 
that  purpose  has  been  ▼aztonsly  statea. 

Ihoa,  netloe  to  a  pmrohaaer  of  a  fraudulent  la. 
^ent  of  his  vendor  maj  be  faifened  from  elroum- 
-ftanoes  that  iroald  put  an  ordloarflj  prudent  man 
tipoD  inquirj.  Wood  ▼.  BlHott  (Wj.)7  &  W.  SM 
iiam:  BaMb  v.  OolMns,  M  Ala.  8M  (Ull);  De  WaH 
T.Donui,»  B. aim aMn;ThoaipsooT.Dnir, lain. 
AppL  n  aami  Hancliett  V.  KiBbark.  UB  ni.  Ul 
ivrnn  Bedhead  ▼.  Pratt^  79  Iowa«  «  omH  PhlUips 
T.  Beits,  10  Kan.  SBS  (1879);  Bush  ▼.  Collins,  85  Kan. 
a»  (tt88»;  Marttn  ▼.  Harsbalt  M  Kan.  147  (IflM); 
Hoi«h  ▼.  meklnsoa,  68  Mloh.  80  (1885);  Bursfca  Iron 
4^8.  Works  ▼.  Bresnahan,  68  M16b.4ea  (ISSX):  Bed* 
fordr.  Penny,  88  Mloh.  4tt  (1885);  Rupe  y.  Alkive, 
7rMo,6Cl(1888);  State*  Friedman,  ▼.  PuroeU(lio.) 
88&  W.  la  0898);  Mate,  lirhardt,T.Bstel,  8MO.APP. 
a  (1838);  Temple  r.  Smitb.lS  Nebw  fil8  (1888);  Boilman 
▼.  Luoaa,  milebw  79!  (1888);  Dodd  ▼.  €Ni1ne8, 88  Tex. 
4B»(18n>;BlnmT.8hnpson,nTez.  8n(18B8n  IfUls 
T.Howeth^  18  TSs.  887,70  Am.  Dea  881  (1887):  Had- 
ock  Bras.  ▼.  HHI,  95T«x.  188  (18S8);  The  Holladay 
Ome.  87  Fed.  Bep.  880  (1886);  Bartles  ▼•  Gibson,  17 
IM.  Bep.  888  (18881. 

Whloh  Inqairy,  made  with  ordinary  diligenoe, 
would  have  led  to  knowledge  of  such  intent.  Jones 
▼.  Hecberiogton,  48  Iowa,  681  (1877);  Kelloaa  ▼. 
Aherin«  48  Iowa,  280  (1877);  WiUJamson  r.  Waefaeo- 
kelm,  SB  Iowa,  877  (IBBBi;  Blndskopf  ▼•  MyefS*  87 
Wta.  80  (1804);  HooesrT.  Hunt,  66  Wis.  71  a888». 

fEhlsIs  the  rule  adopted  by  the  prinoipal  ease. 

And  thesaie  wHl  be  held  fraudulent  thouah  the 
porohaeer  purohases  beeauseheooealdemthe  prop- 
erty eheap,    De  Waltr.  I)onm,8l D.  a  168  (1688). 

So,  a  vendee  who  porohaaes  property  from  an  in- 
aolvent  or  faiUag  debtonAud  pays  him  money,with 
knowledfre  of  facts  andiolroumstaaoes  of  a  sospl- 
«ioos  nature  suffloienttto  induce  inquiry  which  if 
ponaed  would  land  to  the  discovery  of  such  m- 
taot,  rendeiB  aid  m  eonsummatmg  the  purpose  of 
Uw  detrtor  snmoient  to  ioTalidate  hJs  purchase. 
Carter  Broe.  v.  Coleman,  88  Ala.  177  (1886);  Garter  v. 
0*Bryan  (Ala.)  16  8o.  804  a8B6):  Crawford  v.  Kirk- 
«sy.  66  Ala.88S,  88  Am.  Bep.  704  (1876t);  Dyer  v.  Tay- 
lor; 60  Ark.  114  (1887). 

Bat  in  order  to  invalidate  it,  fraud  most  appear 
ee  the  pert  of  the  vendor  In  makina  the  sale,  and 
koowledae  of  such  fraud  on  the  part  of  the  par^ 
chaser  at  the  time  of  purchasinsr*  or  knowledge  of 
each  feom  and  eircumstanoes  aa  ouaht  to  liave  put 
Mm  upon  inquiry  and  would  have  led  to  tais  asoer- 
tatninff  the  truth.  Hopkins  v.  Langton,  80  Wis.  878 
<1878);  Hoooer  v.  Hunt,  OibWis.  71  (1866);  Lebnuto  v. 
KeHy,88Ala.l88a880);  Hindi  v.  Keith,  67  Fsd.  Bep. 
10, 18  n.  &  App.  888  (18B8). 

So.  one  wbo  miabt  have  known  of  the  debtor^ 
tetent  to  deftrand  bis  creditora  by  the  ezeroise  of 
-ordinary  dilifrence  is  not  a  purobaser  In  good  faith 
wttbin  the  statute  of  frauds.  Garahy  v.  Bayley,  26 
l?ex.  Supp.  204  (1880);  Traylor  v.  Towosend,  61  Tex. 
144  (1884);  Dodd  V.  GaincB.  88  Tex.  480  (1801);  De  Walt 
T.  Doran,  Zl  D.  a  168  (1888). 

But  a  transfer  will  not  be  set  aside  as  fraudulent 
against  creditors  unlem  the  vendor  intended  tbere- 
hy  to  hinder,  delay,  and  defraud  his  creditors,  and 
the  vendee  knew  his  intention  at  the  time,  or 
could  have  known  it  by  the  use  of  ordinary  dili- 
peoce  and  inquiry.  Weia  v.  Dittman,  4  Tex.  Civ. 
App.  86  (1809. 
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And  tiiat  a  Tendee  might  have  known  of  the 
fmudulent  intent  of  his  vendor  by  the  exercise  of 
ordinary  diUiience  does  not  invalidate  a  sale  as  to 
ctedltom  under  Tex.  Bev.  Stat  art.  8466.  provtd- 
ina  that  the  veadce*8  title  shall  not  be  affected  nn« 
lem  It  appear  that  he  had  notioe  of  the  fraud  uleot 
intent,  where  knowledge  on  the  part  of  the  vendee 
of  audh  intent  or  of  any  dicumstancea  auAoient  to 
put  a  reasonably  prudent  person  upon  inquiry 
does  not  appear.  Houston  4k  T.  GL  B.  Co.  v.  Shtarley 
(Tex.)  81 8.  W.  8n  (1886). 

So,  a  purobaser  of  land  is  chargeable  with 
notioe  of  a  fraudulent  intent  eotertaloed  by  hie 
grantor  as  sgainst  a  creditor,  tboug-b  he  bad  no  ac- 
tual notice  or  knowledfre  thereof,  where  there  were 
facts  within  bis  knowledge  which  were  calculated 
to  arouse  his  suspicion  and  put  him  upon  inquiry. 
Baker  V.  Bliss,  80  N.  T.  70  (1868). 

Bot  a  sale  by  a  debtor  to  one  not  a  creditor,  for 
an  adequate  consideratioa,  is  not  invalid  as  to 
orediton  unlem  It  is  made  to  appear  that  it  was 
made  with  Intent  to  defraud  them,  and  that  the 
purchaser  participated  in  aucb  intent  or  had 
knowledfre  of  facte  calculated  to  put  him  on  in- 
quiry. Florence  Sewing  Ifaob*.  Co.  ▼.  Zeigler,  68 
Ala.  881  (1877);  Merchants*  Nat.  Bank  v.  Nortbrup, 
88  N.  J.  Bq.  66  (1871). 

So,  all  sales  made  by  an  Insolvent  debtor  for 
money  are  fraudulent  and  void  as  to  credttom 
where  the  purchaser  knows  or  ought  to  know  that 
the  aale  is  made  by  the  debtor  for  the  purpose  of 
putttag  the  property  sold  beyond  the  reach  of 
creditors.  Oppenheimer  v.  Hallt,  88  Tex.  408  (1«87); 
Brittain  v.  Orowther,  64 Fed.  Bep.  886, 18U. S.  App. 
148(1888). 

And  a  purobase  of  property  under  drcumatancea 
wblob  must  have  suggested  to  the  purohamr  that 
the  object  of  the  vendor  was  to  tmnsfer  all  bis 
property  ia  the  state  for  valne  actually  paid  over 
before  it  could  be  attached  or  seised  under  a  Juda- 
ment  recently  obmined,  Is-luTalld  as  aaainst  such 
Judgmentcreditor,altboa9h  full  consideration  was 
paid  and  tne  purchaser  had  noaotual  notice  of  such 
intent.   Green  v.  Tantum,  18  N.  J.  Bq.  106  (1868). 

And  that  a  debtor  was  mdebted  and  converted 
the  whole  of  his  property  liable  to  exeeutioo  and 
sale,  and  that  the  vendee-had  reason  to  doubt,  and 
did  doubt,  whether  be  did  not  intend  to  avoid  the 
payment  of  his  debts,  are  sufficient  to  render  the 
mle  void  ss  to  oredltors.  Avery  v.  Johann,  87  Wia. 
846(1870). 

So,  a  sale  or  tranefer  of  property  by  a  debtor  to 
another  with  intent  to  hmder,  delay,  or  defraud  hJa 
credttors,  is  void  as  aeaiostcrediton  where  the  pur- 
chaser has  reasonable  cause  to  believe  that  the 
transfer  is  made  for  that  purpoee.  Hathaway  v. 
Brown,  18  Minn.  414  (187)1). 

But  to  make  a  mle  for  a  valuable  consideration 
invalid  as  against  the  purobaser  it  must  appear  that 
be  knew  that  the  object  of  making  It  was  to  preju- 
dice the  rights  of  creditors,  or  that  clroumstanoee 
existed,  of  which  be  could  not  reaaonably  be  Urno- 
raot,  which  indicated  a  dishonest  object  of  the 
seller.    Miller  v.  Lacy,  7  Houst.  (Del.)  8  (1884). 

And  a  purobaser  is  not  affected  by  the  fraudu- 
lent latent  of  an  Insolvent  vendor  unless  hi'  pur- 
obased  with  intent  to  aid  hi m  In  carrying  out  his 
fraudulent  desffrn,  or  had  knowledge  of  It,  or  no- 
tice of  such  facts  or  oircum8mn<*es  as  would  lead  a 
Euasonable  man  to  the  conclusion  that  fraud  in 
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from  what  it  is  contended  to  be  by  plaintiff  in 
error,  the  overruling  of  our  former  decision 
should  be  attended  07  such  a  consideration  of 
the  matter  as  to  show  that  we  are  not  o^y  Jus- 
tified, but  are  reguirod  to  do  so.  The  question 
involved  in  the  Chandler  v.  CMcard  case  in  point 
in  this  was  as  to  the  correctness  of  two  Instruc- 
tions given  by  the  probate  court,  the,  one  of 


which  peftident  to  the  case  at  bar  is  as  follows: 
"First  The  court  further  instructs  the  Jury, 
that  when  a  transfer  of  property  is  made,  with 
intent,  on  the  part  of  the  person  mailing  it,  to 
hinder,  delay,  or  defraud  his  creditors,  and  the 
party  to  whom  the  transfer  is  made  had  knowl- 
edge of  the  facts  and  circumstances,  from 
which  such  fraudulent  intent  might  reasonably 


fact  existed  or  was  Intended.   Tutenr  v.  Chase,  M 
Miss.  478. 4L. R.  A.  8» (IMS). 

And  a  sale  by  an  insolvent  debtor  for  a  good  onn- 
slderation,  made  with  intent  to  defraud  his  credi- 
tofs,  is  not  invalid  as  against  a  purobaser  who  did 
not  know  of  tbe  existence  of  the  debts  due  by  the 
vendor,  or  of  any  fact  that  would  create  a  sus- 
picion on  the  part  of  a  prudent  man  at  the  time 
of  the  sale  that  tbe  vendor  inteoded  to  defraud 
his  oreditors.   Leman  v.  Borden,  S8  Tex.  600  (1800). 

Knowledfre  on  the  part  of  a  purchaser  of  facts 
which  are  sui&olent  to  put  him  on  laquiry  by  rea- 
sonably exciting  a  just  suspicion  as  to  the  honesty 
of  the  tranaaotiun  is  anfflotent  to  charge  him  with 
notice  of  the  debtor's*  fraudulent'  intent.'  Shealy 
V.  Edwards,  75  Ala.  411  (1888). 

And  notice  of  fraud  in  fact,  committed  by  a 
vendor  to  a  vendee  before  payment  of  the  pur- 
chase money,  is  binding  upon  him;  and  if  the  dr- 
oumstanoes  are  such  as  to  put  him  on  inquiry,  it 
will  amount  in  law  to  notioe.  Farmers*  Bank  v« 
Douglass,  11  Smedes  ft  M.  480  (1848). 

The  same  rules  are  applicable  iu  ascertaining  the 
question  as  to  whether  a  vender  had  notioe  of  the 
fraud  upon  the  part  of  his  vendor,  as  are  applied 
for  tbe  purpose  of  determining  tbe  bonajidef  of  a 
holder  of  a  oommerdal  paper.  Parker  v.  Conner, 
IB  17.  r.  118, 46  Am.  Bep.  178  (1888). 

And  a  purchaser  from  a  fraudulent  grantor, 
having  aofflcient  notioe  to  put  hUn  upon  Inquiry 
as  a  nuui  of  ordinary  prudence  and  experience  in 
business  transaotiODS,will  not  be  allowed  to  protect 
himself  as  an  innocent  purobaser  upon  the  ground 
of  want  of  notice.  Blnggold  v.  Waggoner,  14  Ark. 
80(1868). 

And  one  who  pnmhases  goods  \mder  circum- 
stances which  would  have  put  a  man  of  oonunon 
honesty  and  sagacity  upon  iaqutry  is  bound  to  in- 
quire, and  if  he  neglects  to  do  so,  he  is  chargeable 
with  all  the  facts  due  Inquiry  would  have  de- 
veloped. Brittain  v.  Crowtber,  54  Fed.  Bep.  205,  U 
U.  &  App.148  (1808):  Walker  v.  Oollins,  50  Fed.  Bep. 
787, 4  D.  8.  App.  406  0808);  Bnpe  v.  AJklfe,  77  MOi 
641  (1888). 

It  is  suilloient  to  avoid  a  lals  in  flavor  of  eredi- 
tors  if  the  facts  and  droumstances  within  the 
knowledge  of  the  purchaser  are  such  as  to  fairly 
Induce  the  belief  that  he  etther  knew  of  the  fraud- 
ulent purpose  of  the  vendor,  or,  having  good  rea- 
son to  suspect,  he  purposely  refused  to  make  In- 
quiry and  remained  wilfully  ignorant,  fiiager  v. 
Jacobs,  8  McCrary,  688  (l8Se). 

A  purchaser  is  not  chargeable  with  knowledge  of 
a  fraudulent  purpose  on  the  part  of  his  vendor, 
however,  merely  because  he  failed  to  avail  himself 
of  an  opportunity  of  making  investigation,  which 
if  made  would  have  revealed  the  purpose.  It  Is 
not  his  duty  to  inquire  into  the  motives  of  the 
seller  unless  put  upon  inquiry.  State,  Peiroe,  v. 
Merritt,  70  Mo.  076  (1870). 

And  a  purchaser  from  an  Insolvent  Is  not  charge- 
able with  notice  of  the  insolvency,  or  of  his  intent 
to  dc  fraud  creditors,  though  reasonable  inquiry  on 
his  part  would  disclose  the  existenoe  thereof,  un- 
less the  law  casts  on  him  the  duty  of  making  such 
inquiry;  and  such  duty  exists  only  when  he  has 
knowledfre  of  facts  whtoh  would  naturally  and  rea- 
sonably be  calculated  to  awaken  suspicion.  Kyle 
V.  Ward,  81  Ala.  ISO  (1887). 
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To  charge  a  purobaser  with  notice  of  tbe  fraud  of 
his  vendor,  the  circumstances  known  by  him  must 
be  such  as  ought  reasonably  to  have  exolted  hi* 
suspicion  and  led  him  to  Inquire.  Baker  v.  Bliss* 
80  N.  Y.  70  (1868):  Uodd  v.  Gaines,  80  Tax.  4S» 

There  must  appear  to  be  in  the  nature  of  the  ces» 
such  a  connection  between  the  facts  known  an<i 
the  further  facts  to  be  discovered  that  the  former 
may  be  said  to  furnish  a  reasonable  and  natural 
due  to  the  latter.  Birdsall  v.  Bussell,  00  N.  Y.  a0» 
(1864). 

A  purchaser  for  a  full  consideration  is  not 
chargeable  with  notice  of  a  fraudulent  Intent  en- 
tertained by  his  vendor  where  he  does  not  appear 
to  have  been  acquainted  with  any  fact  which 
might  create  a  weU-gronnded  belief  as  to  the  ex* 
Istence  of  such  intent.  Steams  v.  Gage,  79  N.  Y- 
100(1870). 

And  he  is  not  bound  to  Investigate  as  to  the  in- 
tent of  his  vendor  until  he  knows  sometbinff  wlilob 
would  cause  a  reaaonably  prudent  man,  aotUur  la 
good  faith,  to  Investigate  the  facts.  Dodd  v* 
Gaines,  supra. 

80,  mere  suspicion  on  the  part  of  a  purotuunr  tbaa 
the  veiidor  Intenda  to  defraud  his  oredltois  by  the- 
sale  is  not  sufficient  to  put  him  on  Inquiry  or  vitiate 
bis  purchase.  Tuteur  v.  Ghase,  66  Miss.  478, 4  L.  R. 
A.  888  (1880);  Sirnms  v.  Marse,  4  Hughes,  G.  0.  8I» 
(1880). 

And  ft  must  appear  that  the  inquiry  suggesteA 
would  have,  if  fairly  pursued,  resulted  in  tbe  die- 
covery  of  tbe  defeot.   SImms  v.  Morse,  suprii. 

And  a  general  rumor  that  a  partkralar  aale  wae 
fraudulent  Is  not  sufficient  to  show  notioe  to  the 
porcliaser  of  tbe  fraud  of  the  vendor,  and  Is  not 
sufficient  to  put  tbe  purobaser  on  Inquiry.  Hodge# 
Bros.  V.  Goleaian«  Ttt  Ala-OflO  (1884). 

And  mere  want  of  oautlom,  as  distinguished  from 
fraudulent  and  wilful  bUpdneas  upon  the  part  of  » 
purchaser,  does  not  preveat  him  from  being  oon- 
sidered  as  a  bona  fide  purchaser  without  nottoe* 
where  there  Is  no  fraudulent  tomlnff  away  from  m 
knowledge  of  tbe  facts  whiob  the  res  Qt4m  woolA 
suggest  to  a  prudent  man.  Woodworth  v.  Paige*  S 
ObioSt.  70  (1855):  Rupe  v.  AlUre,  77  Mo. 641  OSm. 

Whether  a  purchaser  was  only  nnoonselous,  or» 
knowing  enough  to  put  a  prudent  man  upon  in- 
quiry with  regard  to  the  purpoee  of  the  vendor* 
was  wilfully  Ignorant,  of  the  facts  which  be  conl(^ 
have  learned,  is  a  question  for  the  consideration  of 
the  Jury.  Rupe  v.  Alklre,  supra;  Dodd  v.  Geinea, 
80  Tex.  428(1800). 

And  a  creditor  Is  not  put  upon  inquiry  as  to  bie 
debtor^  sol  vency  by  the  fact  that  tbe  debtor  on  tb» 
creditor*s  application  was  willing  to  consent  to  th» 
revival  of  lus  Judgment  so  that  it  misrht  be  a  lieik 
on  real  estate  acquired  by  the  debtor  subsequent 
to  its  date.    Kemmerer  v.  Tool,  78  Pa.  147  «1875). 

And  a  purchaser  from  an  insolvent  debtor  is  not 
as  matter  of  law  put  upon  inquiry  and  rendered- 
chargeable  with  constructive  notice  of  the  debtor*e 
insolvency  or  embarrassed  oondiflon,  where  he  wae 
offered  the  privilege  of  examining  the  vendor*» 
books,  but  declined  to  do  so  because  of  his  oon- 
fldence  in  the  debtor  personally,  though  it  woul<t 
be  sufficient  to  go  to  the  Jury.  Stiz  v.  Keith,  8fr 
Ala.  465  (1888). 

Unless  a  vendor  Is  insolvent,  tbe  duty  of  inquiry^ 
by  tbe  purchaser  would  not  neoessarily  arlae  f  ron» 


180S. 


Kassab  Molinb  Plow  Co.  y.  Shesxan. 


'47 


and  naturallj  be  inferred  by  an  ordinarily 
cantioiu  person,  then  such  transfer  is  fraudu- 
lent and  Toid  as  against  the  rights  of  the  cred- 
itors." Ck>nceming  this  instruction,  the  court 
held:  **Ab  U>  the  instructions  which  appear 
to  have  been  eiyen  at  the  Instance  of  appellee, 
the  first  and  third  were  erroneous  and  should 
not  have  been  given.    A  fraudulent  intent  on 


'the  phrt  of  a  vendor  or  mortgagor,  to  hinder, 
delay,  and  defraud  his  creditors,  is  not  of  itself 
sufficient  to  defeat  the  sale  or  mortgage.  It  i» 
essential  to  that  end  that  the  vendee,  or  mort- 
gagee, should  participate  in  that  design.  Tb» 
fraudulent  intent  must  be  mutual.  MeUtell  v. 
WiUtatMon,  85  HI.  529;  Herkdrath  v.  Stookey^ 
68  111.  486."    The  matter  for  consideration  ii» 


the  character  of  tbo  sale.   LeOteiaev.  Wliitehant» 
«Tez.U4(]S86l. 

In  determlninff  the  question  whether  a  vendee 
had  knowledge  of  the  fraudulent  Intent  of  his 
vendor,  the  Jury  sbonld  take  Into  oonslderatlou 
the  acts  and  declarations  of  the  respective  parties, 
and  the  facta  and  drocunstances  surrounding  the 
sale,  and  if  the  knowledge  of  the  vendee  Is  suffi- 
cient to  put  blm  upon  inquiry  they  may  infer 
inM>wledire  upon  his  part  of  such  fraudulent  Intent. 
Greenwell  v.  Nasb«  18  Neb.  287  (1878). 

Andtlie  character  of  tbe  peison  from  whom  in- 
formation comes,  and  his  relation  and  intimacy 
with  the  parties  from  whom  direct  information 
might  be  expected,  and  his  connection  with  the 
particaJar  transaction  and  facilities  for  obtaining 
taf ormatlon,  and  the  degree  of  knowledge  dis- 
played by  hlm,  must  all  be  considered  upon  inquiry 
as  to  whether  they  were  sufllclent  to  stimulate  in- 
quiry and  put  a  purchaser  upon  notice;  and  tlie 
Informaticm  itself  must  amount  to  something  more 
tlism  a  vagoe  and  general  statement  that  the  title 
Is  defective^  Hodges  Bros.  v.  Ooleman,  28  Ala. 
103  (1884). 

So,  it  has  been  repeatedly  held  and  stated  In  a 
CBoeral  way,  that  actual  notice  Is  not  neoesoary, 
and  expressions  are  to  be  found  in  some  of  the 
cases  Indicating  that  constructive  notice  Is  ail  tbat 
faFoqulred. 

Tfaua.  knowledge  of  a  purchaser  of  tbe  intent  of 
his  vendor  to  hinder  or  delay  bis  creditors,  which 
will  Invalidate  the  sale  need  not  be  actual,  positiTc 
information  or  notice,  but  may  be  inferred  from 
knowled^  of  facts  and  circumstances  sufficient  to 
aruose  his  taBpicion  and  put  htm  upon  inquiry: 
Atwood  V.  Impson,  80  N.  J.  Bq.  UO  (1868). 

To  constitute  a  purohaser  a  participant  in  the 
fraudulent  Intent  of 'Ms  vendor,  it  need  not  be 
shown  tbat  he  had  direct  or  positive  knowledge  of 
the  fraudulent  pnrpoaa^  but  It  will  be  sufficient  to 
prove  that  he  had  notice  of  such  facts  and  circum- 
ices  as  would  naturally  lead  to  a  strong  infer* 
of  ftaud.  New  York  F.  Ins.  Co.  v.  Tooker,  86 
V.J.Bq.  406  (1888). 

AjoA  a  purchaser  of  goods  from  one  who  fraud- 
ulently obtained  possession  of  them  by  purebase 
wftli  intent  not  to  pay  forthem,  with  notioe  of  fact 
■oAoient  to  put  a  reasonably  prudent  person  on  in- 
quiry as  to  the  fraud,  will  not  be  protected  as 
aumlast  a  bona  llde  purchaser  without  notice. 
Aotnal  notioe  of  the  fraud  is  not  necessary.  Hanch- 
etc  w.  Ktobark,  118  111.  VSi  (1886). 

8o«  It  ia  not  necessary  that  the  grantee  in  a  deed 
Buule  to  hinder  or  delay  creditors  should  have 
actasU  knowledge  of  the  debtor^s  intent  to  make  it 
voM.  A  knowledge  of  facts  sufficient  to  ezcdte  the 
sanpldons  of  a  prudent  man  and  put  him  upon  in- 
qniry  amounts  to  notice,  and  is  equivalent,  in  con- 
teoBpJatlon  of  law,  to  actual  knowledge,  and  makes 
hlm  a  party  to  the  wrong.  The  Holladay  Osse,  27 
Ved.  Bep.  880  (1886). 

To  charge  a  purchaser  with  notioe  of  the  fraud- 
ulent intent  of  his  vendor  or  to  put  him  upon  in- 
quiry, which  if  omitted  is  equivalent,  the  pur- 
chaaer  need  not  have  had  at  the  time  of  tbe  pur- 
chaae  actual  knowledge  of  the  fraudulent  intent, 
or  such  evidence  of  it  before  him  as  would  have 
been  anfficieot  to  establish  the  fact  in  a  court  of 
joaCicse.    Hopkins  v.  Langton,  80  Wis.  879  (1871?). 
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And  the  term  **notlce**  as  used  in  Tez.  Bev.  8tat» 
art.  8i68,  providing  that  the  title  of  a  purohaser  for 
a  valuable  consideration  shall  not  be  affected  unlesa 
it  appears  that  he  had  notioe  of  the  fraudulent  in- 
tent of  the  vendor,  is  not  restricted  to  actual  no- 
tice, but  the  vendee  is  chargeable  with  notice  of 
every  fact  he  could  have  aaoertained  by  proper  use> 
of  the  knowledge  he  actually  posseawd.  Traylor 
V.  Townsend,  81  Tex.  14i  (1884). 

And  knowledge  of  a  grantee  of  an  Indebtednesa 
of  his  grantor  may  be  inferred  from  circumstances* 
Positive  proof  of  such  knowledge  is  not  necessary. 
Zimmerman  v.  Helnrichs.  48  Iowa,  880  (1878). 

8o,  in  Hodgea  Bros.  v.  Ooleman,  76  Ala.  108  (1884}«- 
It  was  held  that  actual  notice  is  not  necessary  irth» 
purchaser  is  charaeable  with  constructiv<^  notioe 
which  msy  be  Inferred  from  the  knowledge  of  sur» 
gestive  facts  which  if  followed  up  would  lead  to  ib 
discovery  of  the  fraud. 

And  the  rule  In  Arkansas  is.  that  to  avoid  a  sali» 
it  is  not  required  that  the  purohaser  should  have 
actual  knowledge  of  the  fraudulent  purpose  of  the- 
vendor;  it  Is  sufficient  if  he  had  constructive  no-^ 
tloe.   aingerv.  Jacobs,  8  McCrary,  888  (1888). 

And  notice  of  circumstances  sufficient  to  put  a 
purchaser  upon  inquiry  aa  to  whether  the  seller  in- 
tended to  defraud  his  creditors  is  sufficient  to  in- 
validate tbe  sale  under  the  Dakota  statute,  provid- 
ing that  every  person  who  Iws  actual  notice  of 
droumstances  sufficient  to  pot  a  prudent  man 
upon  inquiry  aa  to  a  particular  fact,  and  who  omits 
to  make  such  inquiry  with  reasonable  diligence,  ia 
deemed  to  have  constructive  notioe  of  the  fact  it- 
self. Shauer  v.  Alterton,  151  U.  8. 807, 88  L.  ed.  SSt 
(1886). 

So,  the  sufficiency  of  either  actual  or  constructivo 
notice  is  recognised  in  Singer  v.  Jacoba,  mupirai 
Shealy  v.  Bdwards.  78  Ala.  178  (1884);  Smith  v.  Ck>l- 
Ifns,  94  Ala.  804  (1881);  Ziegler  v.  Carter  Bros.  94  Ala. 
801  (1801);  Beeves  v.  Skipper,  M  Ala.  407  aSOl); 
MoKinnon  v.  Belianoe  Lumber  Go.  68  Tex.  80  (1886); 
Hutchlns  V.  Chapman,  87  Tex.  612  (1878). 

But  an  exoeptioo,  perhaps  more  apparent  than 
real,  exists  to  this  rule  in  several  of  the  states,  no- 
tably New  York,  Miasourl,  and  Oregon. 

Thus,  the  proviso  of  the  New  York  statute  re* 
iatlng  to  fraudulent  conveyances,  that  its  provi- 
sions shall  not  be  considered  in  any  manner  to  affect 
or  Impair  the  title  of  a  purchaser  for  a  valuable 
consideration  unless  it  shall  appear  that  such  pur- 
chaser bad  previous  notice  of  a  fraudulent  intent 
of  bis  immediate  grantor  or  of  fraud  rendering 
void  the  title  of  such  grantor,  means  that  actual 
notice  shall  be  given  of  tbe  fraudulent  mtent,  or 
knowledge  of  circumstances  which  are  equivalent. 
Circumstsnces  to  put  the  purchaser  on  inquiry 
where  full  value  has  been  paid  are  not  sufficient* 
Steams  v.  Gage.  79  N.  Y.  108  (1879):  Wllmerding  t. 
Jarmulowsky,  86  Bun.  285  a895). 

And  tbe  term  ^"previous  notice**  as  used  in  the 
proviso  of  the  statute  of  frauds  for  tbe  protection 
of  the  title  of  a  purchase!  for  a  valuable  considera* 
tlon,  unless  It  shall  appear  that  he  had  previous  no- 
tice of  a  fraudulent  intent  of  his  immediate  gran- 
tor or  of  the  frand  rendering  void  his  title,  means 
actual  as  distinguished  from  constructive  notice. 
Farley  v.  Oarpenter,  27  Hun,  8S9  (1882). 

The  doctrine  of  constructive  notice  does  not 
apply  so  as  to  charge  a  purchaaer  of  land  who  had 
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that  ctte  was,  aa  ii  also  In  the  caae  at  bar,  a 

?|ue8tioo  of  notice,  rather  than  the  question  of 
raud  itself.  It  was  a  Question  of  good  faith 
on  the  part  of  the  traosxeree,  rather  than  the 
question  as  to  whether  or  not  the  transfer  itself 
was  in  violation  of  the  rights  of  creditors,  and 
therefore  void.  The  conciiision  reached  by  the 
court,  that  the  instruction  there  given,  and 


designated  as  "first"  of  the  two  which  were 
being  considered  together,  was  erroneous,  it 
not,  in  our  judgment,  supported  either  by  the 
authorities  upon  which  the  oonduaion  waa 
based  or  by  the  law  on  the  question.  In  the 
case  of  MaitueU  ▼.  WiUiatMon  the  trial  court 
was  asked  to  instruct  the  Jury  that  if  they  be- 
lieved from  the  evidence  toat  the  mortgage 


paid  a  valuahle  ooDsideratlon  and  was  in  faot  inno- 
oeot  of  any  miilty  knowledge,  with  notloe  that  his 
irrantor  made  tbe  conveyanoe  with  Inteot  to  de- 
fraud creditors  at  lanre.  Parker  v.  Oonner,  96  N. 
Y.  118. 4S  Am.  Bep.  178  (U88). 

Id  Parker  v.  Ooaner,  fupro.  Baker  v.  Bliss,  supra, 
VIL,  was  dlstloflruished,  tbe  court  saying  that  in 
that  caae  the  facts  come  very  nearly  if  not  quite  up 
to  actual  Dotioe,  tboufrh  the  doctrine  of  ooi^ 
•tractive  fraud  is  fully  disouased. 

And  the  rights  of  a  purchaser  are  not  to  be  af- 
fected by  constructive  notice  of  fraud  of  his  ven- 
dor, unless  It  clearly  appears  that  tbe  inquiry 
eugffeated  by  tbe  facts  disclosed  at  tbe  time  would, 
if  fairly  pursued,  result  In  the  discovery  of  tbe  de- 
fect ezistlog  but  hidden  at  tbe  time.  BirdsaU  v. 
Buasell. »  N.  Y.  XS»  (1M4). 

8o,  in  Missouri  a  sale,  though  made  by  the  vendor 
with  a  fraudulent  intent,  will  not  be  declared  void 
finlesB  tbe  vendee  bad  actual  notice  and  knowledge 
of  sucb  Intent.  The  knowledge  bad  of  facts, wblch, 
if  investigated  and  followed  out,  would  lead  to 
knowledge  of  the  fraud.  Is  not  sufficient,  as  it  la  not 
tbe  duty  of  every  purchaser  to  inquire  Into  the 
motives  of  the  vendor  in  making  tbe  sale.  8tate  v. 
Mason,  112  Mo.  874  (180S). 

And  tbe  fact  that  a  purchaser  had  snOh  knowl- 
«dge  as  would  have  excited  the  inquiry  of  a  pru- 
dent man  with  reference  to  tbe  claim  of  bis  vendor, 
though  not  sufficient  to  set  aside  the  transfer,  may 
be  considered  by  tbe  Jury  In  determining  the  ques- 
tion whether  be  had  actual  notice.  Sammona  v. 
O'Keill,  00  Mo.  Appb  NO  (1885). 

And  an  Instruction  In  an  action  to  set  aside  a  sale 
for  fraud  whlob  predicates  fraud  upon  tbe  Intent 
upon  tbe  part  of  tbe  vendor,  and  only  ''good  rea- 
eon  to  know  of  sucb  intent,**  by  tbe  vendee,  is  im- 
proper.   State  V.  Mason,  112  Mo.  878  (1808). 

8o,  In  Oregon  notice  to  a  grantee  of  the  fraudu- 
lent intent  of  bis  grantor  must  be  actual.  Lyons 
V.  Leahy,  IB  Or.  8  (1887);  CkM>Udge  v.  Heneky,  11  Or. 
327  1I888). 

And  In  Beavy  v.  Dearborn,  19  N.  H.  8B1  (1848).  it 
was  held  that  In  the  atisenoe  of  oiroumstances  at- 
tending a  transfer  of  property  from  which  tbe  law 
presumes  fraud,  actual  knowledge  of  the  fraudu- 
lent intent  of  tbe  vendor  must  be  charged  upon 
the  purcbaser  in  order  to  avoid  such  sale  in  favor 
of  creditors. 

Under  tbis  doctrine  the  question  to  be  submitted 
to  the  Jury  where  a  sale  for  a  valuable  considera- 
tion is  sought  to  be  avoided  l)ecause  tbe  vendee 
bad  DOtioe  or  knowledge  of  a  fraudulent  intent  of 
tbe  vendor,  is  whether  he  bad  notice  of  sucb 
fraudulent  purpose,  and  not  wbetber  be  bad 
knowledge  of  facta  which  would  put  a  prudent  per- 
aon  upon  Inquiry  and  lead  to  a  discovery  of  fraud. 
Van  Raalte  v.  Harrington,  101  Mo.  802, 11  L.  B.  A. 
^424  (iS^ ;  Parker  v.  Conner,  86  N.  Y.  118, 45  Am. 
Bep.  178  (1888);  Ooolidge  v.  Heneky,  U  Or.  827  (1883). 

And  not  wbetber  be  was  negligent  in  falling  to 
-discover  tbe  fraudulent  la tent^    Parker  v.  Oonner, 

But  even  In  these  states  circumstances  which 
ebould  put  a  purcbaser  upon  inquiry  may  be  used 
«s  proof  of  actual  notice,  thus  rendering  tbe  dif- 
ference t>etween  tbe  two  rules  more  apparent  than 
real. 

Thus  belief  on  the  part  of  a  person  receiving 
property,  that  hia  vendor  has  not  a  sufficient 
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amount  remaining  to  pay  his  debts.  Is  eqatvalent  to 
actual  knowledge  of  the  faot  for  the  purpose  of 
testing  tbe  validity  of  the  transfer.  Poliook  v. 
Van  Camp,  74  Hon,  882  (1862). 

And  the  proof  of  notJoe  on  the  part  of  the  paiw 
ohaser  of  the  fraudulent  Intent  of  the  vendor, 
when  it  is  necessary  to  establlah  it,  need  not  be  di- 
rect and  positive,  bnt  auoh  notice  may  be  proved 
like  any  other  faot  In  tbe  ease,  by  ciroomstanoes 
and  legitimate  Inferenoes  to  be  drawn  from  the 
whole  transaction.  Starin  ▼•  Kelly,  88  N.  Y.  412 
0882):  Phllbriok  v.  O*0onnor,  12  Or.  15  (1287);  Yan 
Baalte  v.  Harrington,  supra. 

And  ia  a  question  of  faot  for  the  iury.  Van 
Baalte  v.  Harrington,  wapra. 

It  Is  a  question  of  fact  and  may  beestabliaiied  Ixy 
direct  evidenoe  or  Inferred  firom  oiroumstanoea  or 
from  proof  of  the  vendee*a  knowledge  of  flactB  eal- 
oulated  to  awaken  suaplolon.  Lyons  v.  Leahy, 
supra. 

And  knowledge  of  f  aots  wbloh  should  put  a  pru- 
dent man  upon  Inquiry  is  sufficient  to  warrant  an 
Inference  of  actual  notice  of  the  frauduleot  intent 
of  the  grantor.  ZMd. 

In  Pbilbrlok  v.  0*Oonnor,  supiti.  however,  the 
rule  laid  down  In  OooUdge  v,  Heneky,  SHprti,  that 
aotual  notloe  Is  necessary  to  nuike  a  grantee  a 
party  to  a  fraud  of  his  grantor,  and  that  con- 
structive notice  is  not  sufficient,  was  criticised,  the 
oourt  saying  that  it  could  not  give  its  unqualified 
aneent  to  that  doctrine,  and  that  tbe  reason  for  the 
distinction  between  aotual  and  oonstrnotive  notioa 
was  not  apparent. 

And  in  that  oase  the  oourt  held  that  a  transfer  tqr 
one  against  whom  an  action  was  pending  for  dam- 
ages for  shooting  a  man,  of  his  property  to  a  per- 
son in  whose  family  be  Ixwrded,  for  a  considera- 
tion of  one  third  of  its  aotual  value,  will  warrant 
holding  tbe  deed  fraudulent  and  void  where  the 
shooting  by  the  grantor  and  the  pendency  of  tbe 
action  were  widely  known  and  talked  of  In  the 
family  of  the  grantee  and  the  grantee  was  without 
means  or  regular  employment. 

80  tbe  degree  of  Inquiry  whlob  devolves  as  a  duty 
upon  a  person  who  propoaes  to  make  a  purchase 
out  of  the  usual  course  of  the  busluess  of  tbe  sel- 
ler depends  upon  the  oiroumstances  of  the  particu- 
lar transaction,  but  reasonable  inquiry  must  be 
made  In  all  cases  as  to  tbe  right  of  tbe  seller  to 
make  the  proposed  sale.  SohulenkMUg  ▼.  Kalm- 
reck,  2  Dill.  188(1878). 

And  a  purchase  from  an  insolvent  debtor  of  his 
entire  property  without  any  Inquiry  as  to  tbe  ven- 
dor's financial  situation,  where  the  vendee  was 
well  acquainted  with  bim  and  In  a  position  to  have 
some  knowledge  of  bis  buslnees.  Is  Invalid  as 
against  the  vendor*s  creditors,  where  tbe  prosecu- 
tion of  sucb  an  Inquiry  to  but  a  limited  extent 
must  have  resulted  in  tbe  acquisition  of  the  knowl- 
edge that  tbe  sale  would  t}e  invalid  as  to  his  credi- 
tors,   numan  v.  Crenshaw  (Tex.)  18  8.  W.  1012  ( 188D. 

80,  when  the  facts  and  circumstances  are  such  as 
to  put  a  reasonably  prudent  man  upon  Inquiry, 
that  obligation  is  not  satisfied  by  an  inquiry  ad- 
dressed to  the  chief  actor  in  tbe  suspected  fraud 
who  has  every  motive  for  concealing  tbe  truth, 
when  better  and  more  reliable  sources  of  Informa- 
tion are  open  to  him.  Singer  v.  Jacobs,  8  MoCrary, 
638(1888). 

And  a  purchaser  who  Is  put  upon  Inquliy  by  no- 
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was  not  bona  fide,  but  was  made  to  hinder  and 
•detay  creditora  of  said  Meizsell,  then  the  jury 
are  to  find  the  defendant  not  guilty.  The  bu- 
preme  court  held  that  the  objections  to  this  in- 
etraction  were  obvious,  that  "the  intent  of  P. 
Meixsell  to  delay  and  hinder  his  creditors  is 
act,  under  repeated  decisions  of  this  court, 
toffident.    This  intent  must  be  mutual.    Both 


the  mortgagor  and  mortgsftee  must  harbor  tha 
intent. **  And  in  the  case  of  Herkdrath  t. 
Stookey  the  trial  court  instructed  the  Jury  that, 
if  the  mortgagee  was  made  to  hinder,  delay, 
and  defraud  creditors,  it  was  Toid,  even  though 
the  mortgagee  had  Just  claims  against  the  mort- 
gagor; and  the  court  held:  *'if  this  instruct 
tion  had  been  so  framed  as  to  require  both  the 


of  sosiylotous  eIreniDstaDoes  oannot  reij 
opon  the  opinion  of  an  attornef  that  he  will  get 
«ood  title,  unless  it  is  based  on  a  knowledge  of  the 
teots.    Hodges  Broa.  ▼•  Ooleman,  75  Ala.  lOB  (1884). 

BQt  a  purobaser  who  made  careful  inquiry  upon 
feoeiyiDff  nottoe  of  suffloient  ciroumstanoes,  and 
failed  to  discover  anj  traud  on  the  part  of  bis  ven- 
•dor.  and  aatiailed  himself  that  the  sale  was  fair,  will 
be  protected  although  the  original  sale  maj  be 
eobaequenily  declared  fraudulent.   iZ><cL 

And  a  purohaaer  will  be  protected  upon  making 
tDqalrj  and  becoming  reasonably  convinced  that 
the  aale  li  fair  and  honeet,  though  his  informant 
-did  not  know  all  existing  facts  tending  to  show 
fraud.   IbH, 

And  conveyances  by  a  hosband  and  wife  for  a 
valid  consideration  of  land  which  had  been  prevS- 
•ooaly  conveyed  by  the  husband  to  the  wife  without 
eonalderation  and  in  fraud  of  oredltors,  cannot  be 
aaalled  by  Jndjrment  credltonktransoripts  of  whose 
Jndgments  were  filed  in  the  county  previous  to  the 
time  of  such  oonveyaoces  but  subsequent  to  the 
time  of  the  oonveyanoe  from  the  husband  to  the 
wife,  where  the  grantees  were  without  actual 
knowledge  of  the  fraudulent  character  of  the  con- 
veyance from  the  husband  to  the  wife.  Sawtelle 
V.  Weymouth  (Wash.)  48  Pao.  1101  (1806). 

So,  the  mere  fkct  that  a  purobaser  from  a  grantee 
vnder  a  conveyance  founded  upon  the  considera- 
tion of  blood  and  marriage  has  notice  that  it  is  not 
founded  upon  a  pecuniary  consideration,  is  not 
eufllclent  to  make  it  his  duty  at  his  peril  to  inquire 
vbeciier  the  title  of  his  grantor  was  not  fraud  ulent« 
«s  he  has  the  right  to  act  upon  the  legal  presump- 
tion that  the  deed  was  honestly  made,  unless  some 
tact  Is  brought  to  his  knowledge  calculated  to  raise 
eospidon  in  his  mind  that  the  conveyance  was 
made  with  a  fraudulent  Intent.  Fraaer  v.  Western, 
1  Barb.  Ch.  £»  (1845). 

And  a  oonveyanoe  of  land  by  a  husband  and 
wife  to  the  husband's  brother-in-law,  made  with 
Intent  to  avoid  payment  of  a  Judgment  against  the 
wife  for  her  torU  is  good  as  a^nst  such  Judgment 
•creditor  where  the  brother-in-law  took  the  con- 
▼eyanoe  at  their  request  because  of  their  inability 
to  paj  the  taxes,  assessments,  and  encumbrances 
thereon,  although  be  knew  nothing  of  the  prop- 
•erty  and  relied  upon  their  statements  as  to  title, 
value,  and  encumbrances.  Mathles  v.  Daj,  88  N. 
J.  Eq.  88  (188aB>. 

tL  JToClee  CT  knoioledge  o/  Indebtedness  or  insolvency. 

Fraud  la  not  to  be  Imputed  to  a  purehaaer  of 
«ood8  in  good  faith  and  for  a  valuable  oonsidera- 
Uon  because  tbe  vendor  is  emtNurassed  and  in- 
eolvent.  Ballard  v.  Bckman,  80  Fla.  661  (1884); 
State.  Pelroe,  v.  Herritt,  70  Mo.  276  (1870). 

And  a  transfer  may  be  fraudulent  as  to  creditors 
though  tlie  debtor  Is  not  insolvent  at  the  time. 
Arnold  v.  Peoples  rTez.)  84  8.  W.  766  (1806). 

And  a  conveyance,  made  with  an  actual  purpose 
and  iDtent  to  defraud  creditors  presentand  future* 
IB  invalid  as  against  them  in  favor  of  a  grantee  par- 
ticipating in  the  fraudulent  Intent,  without  refer- 
•coce  to  the  amount  of  property  possessed  by  the 
crantor.  Wadsworth  v.WUllams,  100  Mass.  U6  (1868). 

So.  mere  knowledge  by  a  grantee  that  his  grantor 
was  In  debt  will  not  defeat  tbe  conveyance.  Gam- 
ble V.  Harris.  5  DeL  Ch.  618  (1880);  Wood  v.  Elliott 
<Ky.)  7  8.  W.  634  (UBSSi). 
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And  a  purchaser  of  goods  on  credit  cannot  be 
heM  responsible  fur  a  dishonest  purpose  of  hie 
vendor  simply  because  he  knows  that  the  vendor 
owes  debts.   Lewla  v.  Rice,  61  Mloh.  97  (1886». 

And  such  knowledge,  without  record  of  the 
amount  or  his  ability  to  pay,  will  not  invalidate  the 
sale,  though  the  purpose  of  the  vendor  was  to  de- 
feat his  creditors,  where  the  vendee  did  notpar- 
tloipate  in  such  purpose.  Baughman  v.  Penn,  88 
Kan.  604  (1886). 

And  knowledge  by  a  purobaser  that  the  seller  le 
largely  in  debt,  and  that  If  no  one  would  buy  his 
goods  his  creditora  would  get  their  debts  out  of 
theaL,does  not  affect  the  validity  of  the  sale  to  him 
where  his  object  In  purchasing  was  not  to  delay  or 
hinder  creditors  but  only  to  make  a  good  bargain, 
or  to  procure  something  of  which  he  was  In  want. 
Atwood  V.  Impson.  80  N.  J.  Bq.  150  (1800). 

In  order  to  Invalidate  the  piurchase  It  must  be 
shown  that  he  knew  of  the  fraudulent  Intention,  or 
that  the  ctroumstancea  were  such  as  to  put  him 
upon  inquiry.  Wood  v.  Elliott  (Ey.)  7  8.  W.  684 
(1888). 

But  evidence  tending  to  prove  that  defendant  in 
execution  was  indebted  at  the  time  of  a  sale  by 
him  la  not  to  be  excluded  because  there  Is  no  direct 
evidence  that  the  purchaser  had  notice  of  such  in- 
debtedness.  Stadtler  v.  Wood,  84  Tei.  688  (1860). 

So,  the  knowledge  of  a  purobaser  of  the  existence 
of  a  Judgment  against  bis  vendor  will  not  affect 
the  validity  of  a  purchase  of  his  personal  property, 
unless  he  made  it  with  the  view  to  defeat  the  cred* 
ltor*s  execution.  Colbert  v.  Sutton,  6  Del.  Ch.  804 
(1880);  Heals  v.  Guernsey.  8  Johns.  4i4ll,  6  Am.  Deo 
848  (18U). 

And  the  mere  fact  of  a  sale  bj  a  party  In  failing 
circumstances,  of  his  property,  to  a  purobaser  hav- 
ing knowledge  thereof,  doea  not  show  fraud.  Loe- 
sohigk  V.  Bridge,  48  N.  T.  481  (1870). 

And  knowledge  on  the  part  of  a  purchaser  of  the 
suspension  or  failure  of  a  debtor,  or  of  his  being 
sued,  does  not  neoessarlly  invalidate  a  sale  and 
deed  made  by  him.  Merchants*  Nat.  Bank  v.  North- 
rup,SN.J.  Eq.68(1871). 

So,  knowledge  by  a  grantee  thalt  his  grantor  was 
Insolvent  doce  not  tend  to  show  knowledge  of  a 
purpose  of  the  grantor  to  defraud  oredlton  which 
will  invalidate  tbe  conveyance.  Aibertoli  v.  Bran- 
ham,  80  Oal.  681  (1880). 

And  does  not  put  him  upon  Inquiry  for  a  fraud* 
ulent  Intent  in  making  the  sale.  Mathews  v.  Beln- 
hardt,  149  lU.  686  (1884). 

And  is  not  sufficient  to  defeat  It  as  fraudulent  as 
against  creditors.  Durkee  v.  CAiambers,  87  Mo.  578 
(1874);  Lowensteln  v.Fudickar,  48  La.  Ann.  886  (1801). 

Even  if  the  object  of  the  vendor  was  to  defraud 
his  creditors,  where  such  purpose  was  not  known 
to  him.    Hughee  V.Monty,  84  Iowa,  400  (1868). 

No  presumption  arises  from  the  known  Insol- 
vency of  the  nukker  of  adeed  that  the  grantee  knew 
of  his  intent  to  defraud  creditora.  Gannon  v. 
Young,  80  N.C  864  (1888). 

The  fact  that  a  vendor  was  insolvent,  and  his  in- 
solvency was  known  to  the  purchaser  when  the 
property  was  purchased  and  tbe  money  paid,  does 
not  iuTalidate  the  sale  uoleas  It  was  made  by  the 
vendor  with  tbe  intent  to  binder,  delay,  or  defraud 
his  creditors,  and  the  purobaser  either  bad  actUMl 
knowledge  of  such  Intent  or  had  koowlege  of  facte 
from  which  a  reasonably  prudent  man  by  proper 
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mortg&cror  and  mortgagees  to  have  participated 
Id  the  fraudulent  intent  in  order  to  avoid  the 
mortgage,  it  would  Lave  been  unobjectionable. 
The  jury,  however,  would  probably  under- 
stand such  an  instruction  as  referring  only  to 
the  intent  of  the  mortgagor.  A  fraudulent  in- 
tent on  his  part  alone  would  not  vitiate  the  in- 
•trument." 


It  will  be  observed  that  the  ^decision  in  nei- 
ther of  these  cases  was  upon  tiie  question  as  to 
whether,  if  the  transfer  was  fraudulent. — that 
is,  if  it  was  a  transfer  which  the  party  making- 
the  conveyance  was  prohibited  by  law  from 
making,  or  if  the  conveyance  was  one  whicb 
was  made  in  violation  of  the  rights  of  cred- 
itors,— the  transferee  must  have  bad  actual 


Inquiry  would  have  disoovered  suoh  fraudulentla- 
tent.    Oittman  v.  Weiss  (Tex.)  31 8.  W.  07  (1805). 

Thus,  a  sale  for  an  adequate  consideratloa  In 
cash,  made  to  onenota  oredltor,  with  the  inteotion 
of  defrauding  the  vendor*8  creditors,  will  not  be 
set  aside  as  fraudulent  wbere  there  is  nothing  to 
show  that  the  purchaser  had  any  knowledge  of  the 
vendor^s  fraudulent  purpose,  though  he  knew  that 
he  was  notoriously  insolvent,  and  the  transaction 
was  not  in  the  usual  course  of  bis  business.  Lowen- 
stein  V.  Fudickar,  supra. 

And  a  purchaser  who  knew  at  the  time  he  pur- 
okttsed  that  his  vendor  was  indebted  to  some  extent, 
and  asked  him  about  it,  and  was  told  that  he  did 
not  owe  more  than  he  could  pay,  making  no  fur- 
ther inquiry,  is  not  put  upon  inquiry  as  to  a  fraud- 
ulent intent  upon  the  part  of  the  vendor  where  he 
owned  at  the  time  considerable  valuable  property, 
subject  to  execution,  and  was  apparently  in  good 
credit.    Goz  v.  Morrison  (Tex.)  81 S.  W.  86  a806). 

So.  a  sale  upon  credit  at  a  fair  price  to  a  respon- 
sible vendee  of  the  entire  effects  of  an  insolvent 
copartnership  is  not  per  ae  fraudulent  as  to  credit- 
ors, though  the  vendee  bad  knowledge  of  the  in- 
solvency. Buhl  V.  Phillips,  48  N.  Y.  126, 8  Am.  Rep. 
622  (1871). 

And  the  purchase  by  a  partner  of  his  copartner*s 
interest  in  the  firm  property  is  not  void  for  fraud 
because  the  buyer  bad  knowledge  of  bis  partner's 
insolvency,  if  he  had  no  reason  to  suppose  that  bis 
intention  was  to  defraud  creditors  by  the  sale. 
Oarland  v.  Rosencrans,  66  Iowa,  122  (1881). 

And  a  sale  of  property,  made  to  a  son  by  a  father 
whenemtMrrassed  with  debts  beyond  his  ability  to 
pay,  is  not  fraudulent  and  void  as  to  creditors 
wbere  the  son  honestly  bought  and  paid  a  fair 
price.    HcGanless  v.  Filochum,  89  N.  C.  878  (1888). 

And  a  son  who  takes  a  conveyance  of  all  his 
f  atber*s  real  estate,  knowing  of  bis  financial  em- 
barrassment, giving  therefor  a  mortgage  without 
a  bond,  and  a  check  for  $200,  the  father  surrender- 
ing at  the  same  time  a  note  against  him  for  the 
same  sum.  can  hold  thereat  estate  against  bis 
father's  creditors.  First  Nat.  Bank  v.  Cummins,  88 
N.  J.  Eq.l01(188i). 

Knowledge  of  the  indebtedness  or  insolvency  of 
the  vendor,  however,  furnishes  evidence  of  the 
existence  of  a  fraudulent  intent  which,  taken  in 
connection  with  other  circumstances  and  condi- 
tions, has  been  frequently  held  sulBcient  to  put  the 
purchaser  upon  notice  and  to  invalidate  the 
transfer. 

Thus,  sales  made  by  an  insolvent  debtor  to  one 
who  is  not  a  creditor,  having  knowledge  of  the  cir- 
cumstances of  his  vendor  and  being  in  possession 
of  information  reasonably  calculated  to  stimulate 
inquiry,  and  which  if  followed  up  would  lead  to 
the  disclosQre  that  the  purpose  of  the  seller  is  to 
put  the  property  beyond  the  reach  of  or  otherwise 
to  delay,  hinder,  or  defraud  bis  creditors,  is  Invalid 
as  against  creditors,  though  full  consideration  is 
paid.  Crawford  v.  Kirksey,  66  Ala.  282.  28  Am.  Rep. 
704  (1876). 

So,  as  a  general  rule,  a  sale  on  credit  to  a  pur- 
chaser, cognizant  of  the  vendor's  insolvency,  is 
fraudulent,  as  the  necessary  effect  is  to  hinder  and 
defraud  creditors.  Clark  v.  Wise,  67  Barb.  416  (1870). 

And  knowledge  upon  the  part  of  a  purchaser 
that  his  vendor  was  largely  In  debt  for  the  goods 
•old.  In  connection  with  a  purchase  on  time  ex- 
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tending  beyond  the  time  when  the  claims  aaainst 
the  vendor  became  due,  may  be  considered  by  the- 
Jury  in  connection  with  other  facts  in  determining 
whether  the  conveyance  was  fraudulent.  flugbe» 
V.  Monty,  24  Iowa,  489  (1868). 

So,  the  notorious  insolvency  of  a  grantor  at  the- 
time  he  executed  a  deed  to  his  son-in-law  is  a  cir- 
cumstance tending  to  show  that  the  grantee  is  a 
participant  in  the  fraud  of  the  grantor  against 
creditors.    Helms  v.  Green,  106  N.  C.  2S1  (1800). 

And  a  sale  by  k  debtor  to  bis  brother-in-law  at  %■ 
time  when  the  debtor  was  known  to  be  in  an  em- 
barrassed condition,  in  which  two  neighbors  were 
called  in  to  appraise  tbe  property  and  witness  the* 
execution  of  tbe  receipt  and  conveyance,  fumisbe* 
sufficient  evidence  of  fraudulent  collusion  to  in- 
validate the  conveyance.  Crawford  v.  EHrkaey,  S& 
Ala.  282,  28  Am.  Rep.  704  (1876). 

And  a  sister  who  purchases  lands  from  her 
brother  knowing  that  be  is  very  destitute  at  the 
time,  who  was  told  by  his  wife  that  she  bad  togive^ 
up  everything  and  expected  that  a  creditor  would 
go  and  take  their  bouse,  cannot  be  regarded  as  » 
bona  fide  purchaser.  Keyser  v.  Angle,  40  N.  J.  Eq> 
481  (1886). 

So.  a  conveyance  by  a  mother,  engaged  in  mer- 
cantile business,  to  her  son,  who  was  her  book- 
keeper and  knew  that  she  was  Insolvent,  the  son 
giving  his  note  for  deferred  payment,  is  fraudulent 
and  void  as  a  withdrawal  of  the  lands  from  Uie 
reach  of  creditors,  whicb  tbe  parties  must  hav» 
been  conveying  with  a  view  to  hinderinir  and  d^ 
laying  tbem.    Blum  v.  Mcttride,  08  Tex.  ao  (1887). 

And  the  fraudulent  intent  of  a  mother  io  convey- 
ing property  to  her  sons  will  be  deemed  to  bave^ 
been  participated  in  by  them  where  It  coDsisted  of 
all  her  real  property,  and  at  about  tbe  same  time 
she  sold  tbem  all  of  her  personal  property,  and  they 
were  at  the  time  living  witb  her  and  bad  knowledge 
of  her  indebtedness  and  the  extent  of  her  property,, 
and  after  the  conveyance  the  mother  lived  witb 
them.    Chapel  v.  Clapp,  28  Iowa,  191  (1870). 

And  a  con vejranoe  by  a  father-in-law  to  a  son-in- 
law  in  consideration  of  a  note  or  a  third  person 
then  past  due,  which  was  transferred  by  delivery 
only  and  had  never  been  collected,  made  two  day» 
before  the  execution  of  an  assignment  from  the- 
father-in-law  to  the  son-in-law  as  trustee,  is  fraud- 
ulent and  void  as  to  creditors  where  the  son-in-law 
had  knowledge  of  tbe  other's  Insolvency.  Cum- 
mings  V.  McCuilougb,  5  Ala.  824. 

So,  a  conveyance  by  a  debtor  of  all  bis  property 
except  his  homestead  and  personal  property,  of 
trifling  value,  to  his  wife  and  daughter  for  the 
purpose  of  covering  the  property  and  protective 
it  from  creditors,  will  be  deemed  to  have  been 
made  to  aid  bis  fraudulent  purpose,  where  they 
must  have  known  his  large  indebtedness  and  tbeir 
explanation  of  the  service  from  which  they  rc*- 
ceived  the  money  was  not  satisfactory.  Leich  v. 
Dee,  80  Iowa,  700  (1891). 

And  a  purchaser  from  a  wife  of  premises,  tbe- 
purcbase  money  for  whicb  bad  been  paid  mainly 
by  her  busband,  taking  tbe  conveyance  in  her 
name  witb  intent  to  defraud  creditors,  is  chanre- 
able  witb  notice  of  such  intent  where  he  was  & 
creditor  of  tbe  busband.  his  debt  having  beeu 
owed  for  several  years,  and  be  had  made  inelTect^ 
ual  efforts  to  secure  and  collect  it,  and  knew  tbat 
tbe  husband  had  paid  a  portion  of  the  purcbasfr 
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notice  of  such  fraud  and  such  fraudulent  in- 
tent on  the  part  of  the  maker  of  the  transfer, 
or  whether  or  not  notice  of  such  facts  and  cir- 
cumstances as  would  put  a  reasonably  prudent 
man  on  inquiry  would  have  been  sufficient  to 
deprive  him  of  the  character  of  a  bona  flde 
purchaser.  Manifestly,  in  order  to  make  a 
transfer  void  as  against  the  rights  of  creditors. 


there  must  be  something  more  than  simply 
fraud  on  the  part  of  the  parties  making  the 
transfer.  If  the  transferee  has  no  notice,  he 
is  not,  under  the  Illinois  decisions,  a  partici- 
pant in  the  fraud,  and  the  oonvejaDce  cannot 
be  held  Toid  as  to  him  simply  because  the 
transfer  is  fraudulently  made  by  the  maker 
thereof;  and  an  instruction  which  made  the 


noDey  and  was  Indebted  for  the  remainder,  and 
suit  had  been  brought  to  ooUect  it,  and  that  the 
husband  owed  other  debts  and  demanda.  Baker  t. 
niaB,»N.  T.70(1868). 

So,  a  aale  of  gooda  by  a  debtor  in  failinff  olroam- 
•raooea,  to  be  paid  for  when  the  piirohaser  waa  able. 
Is  invalid  aa  acralnat  orediton  where  the  purchaaer 
knew  of  the  vendor'a  flnanolal  oonditlOD,  or  knew 
of  Buc^  facta  aa  were  aulBoiene  to  put  him  upon  In- 
qniry.  which  would  have  enabled  him  by  reaaon- 
■bie  dilisenoe  to  tnTe  aaoertained  auch  condition. 
Jaooba  y.  Totty,  76  Tex.  848  0890). 

And  a  creditor  taking  a  transfer  of  a  mortgage 
made  by  bia  debtor  la  chargeable  with  knowledge 
of  hli  debtor*a  actual  condition,  where  he  held 
three  notee  agaloat  him  npon  which  no  Intereat 
had  been  paid  for  over  Ave  sreara.  De  Witt  y.  Van 
Sickle. »  N.  J.  Bq.  808  (1878). 
And  eyideoce  that  one  who  had  anigned  hla  wagea 
waa  tnaolvent  and  In  debt  to  different  partiea  who 
had  on  aeyeial  ocoaaiona  unauoceaaf  ully  attempted 
toganiiah  hla  wagea,  and  that  the  aaalgnee  had  no- 
tice of  auch  facta,  and  that  he  had  made  auch  aa- 
ogDineata  regularly  for  aeveral  auoceaalye  montha 
to  aach  aaiignee,— la  auffldent,  in  the  abaence  of 
anytliing  to  ahow  a  reaaon  for  hia  selling  hla  time, 
to  Jnstiry  a  finding  that  the  assignment  waa  a  da- 
▼ice  to  defraud  hia  creditora,  of  which  the  aaalgnee 
had  ootioe.  O*0onnor  y.  Heehan,  47  Minn.  847 
(1801). 

80k  a  tranafer  of  a  stock  of  grooerlea  and  unset- 
tled accounta  by  a  Arm  of  merchanta  who  were 
floanoiaUy  embarraased,  of  which  the  purchaaer 
had  nodoe,  made  in  haste,  without  an  inyentory, 
the  vendors  and  their  olerka  remaining  in  the 
store,  claiming  to  be  employed  by  the  vendee  and 
eootfnulng  to  sell  goods  and  collect  accounta,  will 
tnatal"  a  verdict  that  the  sale  waa  Invalid  for 
fraa<L,  where  the  payment  therefor  waa  made  by 
a  check  upon  a  bank  with  which  the  vendee  waa 
eooDected,  which  waa  depoeited  in  the  aame  bank 
to  ttae  credit  of  the  wife  of  one  of  the  membera  of 
the  flrm  andtheatoter  of  the  other,  upon  individual 
tndeliCedneas  which  they  claim  to  owe  her.  OoUo- 
ber  V.  Martin,  88  Kan.  8GB  (1886). 

And  a  aale  made  purauant  to  a  propoaal  by  the 
veodor  to  aeil  hla  store  and  18  aorea  of  land  and  aa- 
sgo  <;eTtain  mortgagee,  saying  that  he  had  some 
debts  of  honor  to  pay,  and  that  if  he  turned  out 
■11  his  personal  property  he  could  not  pay  them, 
and  that  he  wanted  to  raiae  money  for  the  purpoae 
of  obtaining  a  settlement  of  demanda  against  him,— 
■hows  an  embarraned  condition  of  the  vendor,  and 
its  full  discloeure  to  the  purchaser  and  his  wtUlcg- 
oeaa  to  aid  In  placing  the  property  of  the  vendor 
in  a  situation  in  which  It  could  not  be  reached. 
Biodgett  V.  Chaplin,  48  Me.  888  (1881). 

And  the  knowledge  of  a  purchaser  who  had 
known  hla  vendor  for  many  years  that  hia  general 
Tvputation  for  honesty  waa  bad,  and  that  he  waa 
DOC  punctual  in  the  payment  of  bis  debts,  that  the 
Talue  of  all  hla  property  posaessed  before  he  pur- 
ehased  the  goods  sold,  and  which  could  have  been 
used  in  their  purcfaaae,  did  not  exceed  one  half  of 
their  value*  and  that  no  change  had  occurred  in 
his  condition  since  the  date  of  their  purchase,  and 
that  bis  pretenae  that  he  must  sell  the  entire  stock 
at  a  arreat  sacrfQce  to  enable  himself  to  pay  the 
(»naeel  defending  him  in  another  action  was  false, 
«ikd  that  he  waa  aelling  the  goods  for  one  half  their  [ 
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cost  in  the  height  of  the  buaineaa  aeaaon,  and  in  leaa 
than  ninety  daya  after  their  purchase  and  about 
the  time  debta  contracted  in  their  purchaae  would 
be  maturing,  and  that  the  gooda  might  be  diapoaed 
of  at  auction  for  more  than  the  aelling  price,— la 
sufficient  to  put  the  purchaser  upon  inquiry  aa  to 
the  purpoee  of  the  vendor.  Singer  v.  Jaooba,  8 
McCrary,  888, 11  Fed.  Bep.  660  a88S). 

So,  tranafera  taken  with  knowledge  of  the  ven- 
dor*a  inaolvenoy  are  void  under  the  bankruptcy 
and  inaolvenoy  lawa  prohibiting  tranafera  by  1&- 
aolventa  or  in  contemplation  of  inaolvenoy. 

Thus,  a  aale  by  an  Inaolvent  company  to  a  pur- 
dhaaer  who  knew  of  its  lnaolvenoy«  of  all  Ita  furni- 
ture and  flxturea  and  of  Ita  Intereat  under  the  leaae 
it  held  of  the  premiaea  where  ita  buaineaa  waa  car^ 
ried  on,  la  fraudulent  and  voidable  aa  againat  the 
aaalgnee  in  bankruptcy  of  auch  inaolvent  company. 
Brooks  V.  D^Orville,  7  Ben.  486  (1874). 

And  a  tranafer  of  gooda  by  a  trader  for  the  pur- 
poae of  ralalng  money  by  aelling  hla  gooda  at  an 
undervalue,  not  for  the  purpoae  of  carrying  on  his 
bnainesi,  but  In  contemplation  of  atopping  pay- 
ment, and  for  the  purpose  of  cheating  hla  credit- 
ota.  to  one  who  haa  notice,  either  by  express  infor- 
mation or  from  the  nature  of  the  transaction,  that 
he  is  aelling  hia  gooda  for  auch  purpose,  la  an  act 
of  bankruptcy,  and  the  asaignee  of  the  trader  may 
recover  the  gooda  from  the  purchaaer.  Fraaer  v. 
Levy,  8  Hnrlat  ft  N.  IS  0860). 

But  a  purchaaer  from  a  flrm  will  not  be  held 
chargeable  with  notice  of  Ita  inaolvenoy  ao  aa  to 
defeat  a  conveyance  under  the  bankruptcy  aot« 
where  It  waa  known  to  him  that  they  were  doing  a 
good  buaineaa  and  had  good  credit  and  paid  their 
paper  with  ordinary  promptness,  but  he  did  not 
know  the  extent  of  their  Indebtedneas.  Bice  v. 
Melendy,  41  Iowa,  8B5  (16175). 

a  KnowUdge  of  intended  preference. 

The  knowledge  on  the  part  of  a  vendee  that  the 
debtor  sella  him  hla  property  to  pay  one  creditor  in 
preference  to  another  doea  not  vitiate  the  aale. 
Brown  v.  Smith,  7  B.  Men.  861  a847). 

And  knowledge  by  a  purchaaer  that  hia  vendor 
Intended,  after  paying  certain  debta  with  a  part  of 
hla  property,  to  apply  a  part  or  the  whole  of  the 
reeidue  to  the  payment  of  other  juat  debta,  though 
by  way  of  preferencea,  will  not  vitiate  the  aale. 
ElUa  V.  Valentine,  66  Tex.  688  (1886). 

Under  atatutea  prohibiting  preferencea,  however, 
the  rule  la  different,  but  under  auch  atatutea  the 
intent  to  prefer  muat  have  been  known  to  the  pur- 
chaser. 

Thus,  a  tranafer  of  property  in  which  both  ven- 
dor and  vendee  intended  to  prevent  what  they 
conaidered  a  aacriflce  by  sale  under  execution,  and 
thus  enable  the  vendor  afterwards  to  give  a  pret- 
erenoe  to  hia  own  proper  creditors  over  those  to 
whom  he  waa  liable  aa  surety,  is  invalid  as  a  fraud 
upon  creditors,  hindered  or  delayed  in  the  collec 
tlon  of  their  demands.  Borland  v.  Mayo,  8  Ala.  10 !. 

And  a  sale  by  vendors  who  were  at  the  time  iu- 
solvent,  or  knew  themselves  to  be  on  the  eve  of  in- 
solvency, made  with  Intent  to  defeat  or  delay  their 
creditors,  or  to  give  to  one  or  more  a  preference, 
is  void  unless  It  was  made  in  the  ordinary  course 
of  trade  to  an  icnooent  purchaser.  Gottwalls  v. 
Mulbolland,  16  U.  C.  a  P.  62  (1864). 
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transfer  fraudulent  aim  ply  because  of  the  eon- 
duct  of  the  person  making  the  transfer,  and 
which  left  entirely  out  of  consideration  the 
conduct  of  the  transferee,  was  manifestly  erro- 
neous. The  learned  chief  lostice  was  probably 
drawn  into  the  error  which  was  committed  in 
holding  that  the  instruction  under  considera- 
tion in  the  case  of  Chandler  ▼.  Colcord  was 


erroneous  by  giving  too  much  consideration  to 
the  term  "participation/*  as  he  drew  it  from 
the  Ulinois  decisions,  and  gathering  from  thenoi 
that  the  participation  on  the  part  of  the  trans- 
feree which  would  make  the  conveyance 
fraudulent  must  be  some  affirmative  action  on 
his  part  in  consummating  the  fraudulent  in- 
tent of  the  maker  of  the  instrument    It  does 


And  a  sale  by  an  insolTentorembarraised  debtor 
with  intent  to  five  prefereooe  amonff  crediton  in 
the  use  of  the  proceeds  is  frauduleot  as  against 
creditors,  espeolaily  where  he  sells  on  oredlt  and 
the  purchaser  had  knowledae  or  means  of  acquir- 
ing it.    Lehman  t.  KeUj,  68  Ala.  1«8  (1880). 

To  make  a  lale  of  property  by  a  failing  debtor 
with  intent  to  prefer  some  creditor  invalid  under 
the  Delaware  statute  against  fraudulent  assign- 
ments, the  purchaser  must  have  had  knowledge  of 
the  Intention  of  the  seller  in  so  disposing  of  hJs 
property  to  prefer  some  of  his  creditors  to  others. 
Oroff  V.  Ck>oper,  6  floust.  (DeL)  86  (1880). 

d.  Inadequaoy  of  price. 

Proof  of  inadequacy  of  price  is  not  alone  sulB- 
elent  to  establish  a  fraudulent  intent  upon  the  part 
of  a  vendor,  participated  in  by  the  yendee,  which 
wlU  invalidate  the  transaction.  Jaeger  v.  Kelley, 
68  N.  Y.  274  (1878);  Wllmerding  v.  Jarmulowsky,  86 
Hun,  286  (1886);  Bieme  v.  Bay,  87  W.  Ya.  671  (188B). 

Unless  the  inadequacy  was  so  manifest  as  to 
«hock  the  moral  sense  and  create  upon  its  mere 
mention  a  suspicion  of  fraud.  Bieme  t.  Bay,  au- 
fpra, 

A  slight  inadequacy  of  oonsideration  Is  not  suf- 
Hoient  to  show  notice  o/  a  fraudulent  intent  of  the 
grantor  upon  the  part  of  the  grantee.  Busie  v. 
Jameson,  68  Iowa,  68  (1888). 

And  the  purchase  of  goods  for  less  than  their 
real  value  is  not  of  Itself  evidence  of  fraud  or  olrw 
cum  vention  on  the  part  of  the  purchaser  which  will 
invalidate  the  sale,  where  be  acted  in  good  faith. 
Bfaihews  v.  Beinhardt,  li9  111.  686  (1804). 

The  fact  that  the  price  given  at  a  sale  was 
below  the  actual  value  of  the  property  does  not 
authorise  a  conclusive  preeumptiom  that  either 
the  vendor  or  the  vendee  was  actuated  by  a  fraud- 
ulent Intent.  Montgomery  v.  Wilson,  81  La.  Ann. 
196  (1879). 

And  a  purchase  from  an  Insolvent  vendor, 
though  atan  inadequate  price,  will  not  be  deemed 
fraudulent  unless  participation  on  the  part  of  the 
purchaser  in  the  design  of  the  vendor  ta  defraud 
creditors  Is  shown.  Trieber  v.  Andrews,  81  Ark.168 
(1878). 

If  the  consideration  of  the  sale  of  real  estate  is 
valuable  and  substantial,  it  will  sustain  the  gran- 
tee*s  title  to  the  premises  conveyed,  where  he  Is 
not  chargeable  with  notice  of  a  fraudulent  intent 
on  the  part  of  his  grantor,  though  it  be  Inadequate 
as  to  amount.    Wllmerding  v.  Jarmulowsky,  supra. 

One  who  claims  to  hold  as  a  purchaser  for  value 
as  against  a  creditor  must  prove  a  fair  oonsidera- 
tion,—not  necessarily  the  full  value  but  a  price 
paid  which  does  not  cause  surprise  or  warrant  a 
suspicion  of  fraud  or  connivance  on  his  part. 
Worthy  v.  Caddell,  76  N.  0.  88  (1877). 

Thus,  that  the  purchase  price  of  property  at  a 
sale  was  less  than  it  might  have  sold  for  on  credit 
does  not  of  itself  charge  the  purchaser  with  knowl- 
edge of  the  intent  of  the  vendor  to  defraud  his 
creditors.  Douglass  v.  Douglass  (W.  Va.)  88  8.  B. 
671  (1886). 

And  a  purchaser  of  real  estate  will  not  be  deprived 
of  his  purchase  solely  because  it  appears  that  he  be- 
lieved that  be  was  getting  the  property  for  less  than 
be  oould  seU  it  for.  There  must  be  other  circum- 
stances having  a  tendency  to  make  a  would-be 
buyer  suspect  that  the  offer  to  sell  at  a  low  price 
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was  Induced,  not  by  the  necessities  of  the  grantor 
but  because  of  a  desire  to  defraud  others.  Wll- 
merding Y.  Jarmulowsky,  supra. 

Even  an  inadequacy  of  price  so  great  as  to  indi- 
cate fraud  will  not  invalidate  a  sale  made  by  one 
pressed  for  money  and  anxious  to  sell  to  a  pur- 
chaser who  buys  because  he  regards  the  property- 
cheap  and  a  good  bargain,  where  he  purchases  in 
good  faith  and  did  not  know  that  the  vendor  was 
Insolvent.   Zlck  v.  Guebert,  148  HL  164  (1890). 

And  a  conveyance  wlU  not  be  set  aside  as  fraud- 
ulent upon  the  ground  of  Inadequacy  of  price, 
where  the  grantee  purchased  because  she  thought 
the  property  was  cheap,  and  there  is  nothing  to 
show  that  the  cash  value  was  greater  than  what  she 
paid.    Bllshv.Oolllns,68Mlch.6«8(lB»8). 

And  the  fact  of  a  small  price  is  entitled  to  no 
weight  as  a  basis  of  an  Inference  of  fraud  where 
the  sale  was  a  sheriff *s  sale  open  to  all  bidders. 
Head  V.  Oonroe,  118  Pa.  230  (1886). 

8o,  the  fact  that  a  merchant  sold  goods  oheaper 
than  other  merchants  generaUy  in  the  same  place, 
and  that  he  sold  some  particular  article,  whether  as 
a  leader  or  otherwise,  at  or  below  oost.  Is  not  of  itself 
such  a  suspicious  circumstance  that.  If  known  to 
a  purchaser  of  his  goods,  ought  to  have  put  him 
upon  inquiry,  and  which  if  followed  up  would 
necessarily  or  actuaUy  lead  to  knowledge  of  tbe 
vendor*8  fraudulent  intent.  Hinds  v.Ketth,  67  Fed. 
Bep.  10, 18  U.  8.  App.  288  (1886). 

And  a  transfer  of  property  exceeding  In  value 
the  consideration  stated  In  the  deed,  which  con* 
sisted  of  all  the  grantor^  property,  reserving  bene- 
fits to  the  grantor  by  a  bond  for  support,  furnishes 
evidence  of  suspicious  droumstances,  but  neither 
one  nor  all  of  such  circumstances  taken  together 
Is  necessarily  evidence  of  fraud  on  the  part  of  the 
grantee.  Howe  Mach.  Co.  ▼.  daykmum,  6  I^ed. 
Bep.  488  (1881). 

So,  in  Pochelu  v.  Oatonnet,  40  La.  Ann.  327  a888). 
it  was  held  that  a  sale  by  an  Insolvent  vendor  to 
ooe  not  a  creditor  for  a  price  in  cash  cannot  be  an- 
nulled at  the  Instance  of  the  vendor's  creditors  on 
the  charge  of  slmilailon,  though  the  price  was  In- 
adequate and  the  purchaser  had  knowledge  of  the 
vendor's  Insolvency. 

And  in  First  Nat.  Bank  v.Oarter,  80  Ind.  817  a883), 
it  was  held  that  an  arrangement  which  is  duly  car- 
ried out,  by  which  an  insolveat  debtor,  with  Intent 
to  defraud  his  creditors,  procured  an  node  of  hie 
wife  to  buy  his  lands  worth  $12,000  at  a  sheriff^ 
sale  for  that  sum  and  pay  off  the  execution  amount- 
ing to  91,660.82,  and  saving  the  land  to  the  debtor^ 
wife,  the  debtor  receipting  for  the  excess  of  the 
bid,— vests  title  In  his  wife  good  as  against  credit- 
ors, where  the  wife  had  no  notice  of  the  fraudulent 
intent,  as  she  was  not  a  volunteer. 

And  In  Farmers*  Bank  v.  Doughiss,  11  Smedes  ih 
M.  460  (1848),  it  was  held  that  a  purchase  of  property 
worth  nearly  ^00,000  for  which  the  purchaser 
agrees  to  pay  certain  debts  of  the  vendor  amounting 
to  about  $18,000  less  than  the  value  of  the  property, 
leaving  the  geoeral  creditors  of  the  veodor  unpaid 
and  nothing  to  pay  them  with,  does  not  of  itself 
show  such  a  fraudulent  Intent  as  will  require  the 
cancelation  of  the  sale. 

But  a  grossly  Inadequate  consideration  In  a  con- 
veyance by  a  debtor  in  fHlling  circumstances  is  evi- 
dence of  a  fraudulent  intent.  Livesay  v.  Beard.  fM 
W.  Ya.  685  (1888);  Hamet  v.  Dundass,  4  Pa.  178  (i8l6». 
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notmetn  this  when  used  with  refereooe  to 
frsudulent  ooovejraoces.  It  does  not  mean 
ihftt  the  TeDdee  or  mortgasee  should  do  auy 
set,  in  furtherance  of  the  fraudulent  design  of 
the  maker,  other  than  tbe  taking  of  the  fraudu- 
lent con?eyance  with  knowl^fse  or  notice, 
direct  or  constructi?e,  that  the  conveyance  is  a 


pTohihited  one,  and  is  made  by  the  person  who 
makes  it  with  the  fraudulent  intent  to  hinder 
or  defeat  his  creditors.  The  transferee  is  a 
participator  in  the  fraud,  where  that  term  is 
used,  if  he  takes  the  fraudulent  conveyance 
under  circumstances  where  tlie  law  will  impute 
to  him  knowledge  of  the  purpose  of  the  maker 


And  gives  rise  to  a  piresomptlon  of  fraud  therein. 
Bryao  y.  Kelton,  1  Tex.  415  (1847). 

And  Docioe  to  a  parohaser  oC  goods,  of  the  tnten- 
tioo  of  the  seller  to  defraud  his  creditors,  may  be 
inferred  from  evidenoe  that  tbe  price  paid  bj  tbe 
parcbaspr  for  tne  goods  was  leas  than  their  real 
value.  Van  Baalte  v.  Harrington,  101  Ho.  MB,  11 L. 
lLA.4MaS8U). 

Thus  a  sale  of  property  for  considerably  Icsi  than 
the  actual  value  is  suob  evidenoe  of  fraud  as  re- 
^res  explanation,  and  may,  when  coupled  with 
other  facta,  be  controlling  proof  of  the  fraudulent 
iotent  of  the  parties.   Dodsoa  t.  Oooper,  Sti  Kan. 

M(iaB). 

And  one  who  purchases  an  eatlie  stock  of  goods 
at  a  oonaiderable  discount,  where  the  effect  of  the 
proposed  means  of  payment  must  be  to  hinder  and 
deiaj  If  not  defraud  creditors  of  the  seller,  takes 
them  at  bis  perfl.   Beels  v.  Flynn«  28  Neb.  fi7A  (1800). 

And  fraud  may  be  inferred  from  ciroumstanoes, 
— soch  as  tbe  smallnesB  of  the  consideration  ex- 
pressed as  compared  with  the  fair  price  of  the 
property  conveyed,  the  want  of  proof  of  any  price 
haTioff  been  actually  paid,  or  circumstances  at- 
tendinff  the  delivery  and  executioo  of  the  deed, 
etc    HUdreth  v.  Sands,  2  Johns.  Ch.  tt  (1816). 

And  the  admission  by  both  the  vendee  and  the 
vendor  that  the  sale  was  made  with  Intent  to  de- 
fraud, participated  in  Ify  the  vendee,  to  two  wtt> 
nesses,  and  proof  of  the  insolvency  of  tbe  render* 
and  that  the  property  conveyed  was  all  he  owned, 
and  that  the  conveyance  was  made  when  he  was 
betaiT  preased  by  his  creditors,  to  his  brother,  for 
a  grossly  inadequate  oonslderation,~l8  auffloient 
to  warrant  a  tlndlnir  that  tbe  oonveyance  was 
fraudulent  and  Told.  Welslger  y.  Chlsholm,  28 
Tex.  780  (1886). 

Fow  a  purchase  at.aD  Inadequate  price  by  a  minor 
aott  without  meana,  residinir  with  bia  father,  will 
be  held  to  be  invalid  where  the  grantor  was  gen- 
erally known  to  be  in  falling  circumstances  and 
had  ineTioualy  transferred  other  property  to  his 
other  children  in  fraud  of  creditors.  Kaaale  v. 
Rnyart,  82  Ark.  257  (IffHu 

And  where  a  father,  unable  to  pay  his  debts,  sells 
hk§  pvoperty  to  his  son  for  lesa  than  Its  reasonable 
value,  tbe  sale  Is  presumed  to  be  fraudulent  as  to 
creditors,  but  the  presumption  may  be  rebutted. 
McCamlees  ▼.  FUochum,  8V  N.  a  873  (1888). 

And  the  purchase  of  an  estate  of  a  tenant  for  life 
who  was  outlawed  and  bad  abaoonded  is  fraudulent 
and  Toid  as  against  creditois,  and  will  be  set  aside 
In  favor  of  his  creditora  where  it  was  made  at  an 
onderralne  and  pending  an  action  at  law  affslost 
the  vendor,  of  which  the  purchaser  had  notice. 
Herve  v.  Meetea,  1  Yem.  466  <1687). 

Bo,  a  aale  by  a  merchant  In  failing  circumstances 
of  hie  entire  stock  in  trade  In  his  store  to  hia 
brotber  for  a  greatly  inadequate  consideration,  ao- 
oepted  by  the  brother  after  receiving  notice  by 
teieffrmm  that  the  debtor  was  flat  upon  his  back, 
aod  oreditOTB  annoying  him,  conaummated  by  the 
debtor  without  awaitlDir  for  the  arrival  of  the 
brotber,  when  no  account  of  the  stock  was  taken 
at  or  near  that  time.  Is  fraudulent  and  void  as  to 
oiediton.   Stirling  v.  Waimer  (Wyo.)  81  Pac.  1088 

And  atranafer  made  in  consideration  of  a  debt 
prerlouaiy  discharged  by  a  decree  to  bankruptcy, 
the  amount  of  which  was  oreraiated  m  the  deed 
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and  grosaly  inadequate  aa  compared  with  the  value 
of  the  property,  the  enoumbranoe  also  being  over- 
stated, made  by  a  debtor  to  his  mother-in-law,  who 
was  an  Inmate  of  his  family,  upon  the  understand- 
ing that  she  would  ultimately  convey  the  land  to 
the  debtor^  wife,  which  she  dM,  the  grantor  le- 
tainina  full  control  and  derlyinir  all  the  benefit 
from  the  property  sold,  is  fraudulent  and  void  as 
against  creditors.  Newman  y.  Kirk,  46  N.  J.  Bq. 
077(1888). 

And  where  an  Insolvent  debtor,  against  whom 
suits  were  pending,  conveyed  lands  to  his  brother 
for  an  inadequate  price,  the  whole  of  which  did  not 
appear  to  have  been  paid,  and  the  conveyance  was 
kept  secret  for  some  time,  the  grantor  oontlnulny 
in  poaaeaslon,  making  ereotlons  and  receiving  rente 
and  proflta,  the  conyeyance  will  be  held  to  be 
fraudulent  and  voM  as  against  a  subaequeat  pnr- 
chaaer  of  the  land  at  a  sale  under  execution  against 
the  grantor.  Sands  t.  HUdreth,  14  Johns.  188  (1817). 

And  evidence  of  a  purchase  for  sn  Inadequate 
price  for  which  the  purchaser  paM  m  cash  though 
he  had  a  bank  account,  by  one  who  had  never 
t>een  In  the  busmen,  and  who,  when  It  vras  first 
propoeed  to  him,  thought  the  nutter  a  Joke,  and 
who  made  no  Inquiry  as  to  whether  the  vendor  firm 
wss  solvent  or  Insolvent  or  as  to  the  reason  for  the 
proposed  sale  made  upon  an  appraisal  of  the  prop- 
erty, on  Sunday,  when  no  one  but  the  vendee,  ap- 
praiser, and  purchaser  were  present,— warrants  a 
flnding  that  the  ssle  was  fraudulent  as  to  creditors, 
and  ahould  be  set  sslde.  Higgins  t.  Curtis,  44  N.  Y. 
8.  R.  184  ilSM). 

And  one  who  purchased  lands  at  a  grossly  toade- 
quate  price  at  a  sale  under  execution,  procured  by 
the  former  owner  with  Intent  to  defraud  his  cred- 
itors. Is  not  a  bona  flde  purchaser  for  a  valuable 
consideration  withto  the  statute  of  frauds,  though 
he  had  no  actual  knowledge  of  such  fraudelent  In- 
tent of  tbe  former  owner.  Worthy  y.  CaddelU  78 
N.  a  88  (1877). 

The  question  as  to  whether  tiie  dispartty  between 
the  real  value  of  the  property  sold  and  tbe  consid- 
eration paid  is  such  ss  to  justify  an  Inference  that 
the  part  lea  entertained  a  fraudulent  Intent  Is  one 
for  the  Jury.  Dodson  y.  Oooper,  80  Kan.  680  (1868); 
McCanless  v.  Flinchum,  80  N.  C.  378  (1888). 

And  Inadequacy  of  consideration  Is  a  circum- 
stance to  be  considered  by  the  Jury  to  tbe  deter> 
mlnatlon  of  the  queation  of  good  faith  on  the  part 
of  the  vendee  in  making  a  purchase.  Brown  y. 
Texas  Cactus  Hedge  (3o.  64  Tex.  806  (lb68);  Jacobs  y. 
Totty,  76  Tex.  848  (188Q);  Wilmerding  v.  Jarmul- 
owaky,  86  Hun,  886  (1806). 

Thus,  the  madequaoy  of  price  in  a  sale  by  a  fafl- 
mg  debtor,  of  proper^  worth  from  $8,800  to  94,000 
for  tbe  sum  of  82,000,  Is  sulBcieot  to  take  the  case 
to  the  Jury  on  the  question  of  fraud,  when  coupled 
with  circumstances  of  secrecy  and  concealment. 
Stem  Auction  ft  0.  On.  y.  liason,  16  Mo.  App.  478 
(1886). 

And  a  purchase  of  lands  worth  at  least  three 
times  the  conaideratJon  recited  in  the  deed  of  oon- 
veyance oonstltutes  a  strong  clroumstaoce  tendlnir 
to  show  fraud  and  a  secret  trust.  Bartles  y.  Gib- 
son, 17  Fed.  Rep.  288  (1888). 

So,  an  aaaiaument  by  an  Insolvent  debtor  of  a 
claim  of  81,200,  which  was  a  first  lien  upon  a  farm 
worth  818,000,  for  a  consideration  of  8400,  is  evi- 
dence of  fraud  .on  the  ground  of  inadequacy  of 
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of  the  coDve^'aoce.  without  bis  actively  taking 
part  Id  the  fraudulent  design  of  the  transfer 
other  than  the  taking  of  it. 

Bump,  in  his  valuable  work  on  Fraudulent 
Conveyances,  on  page  200,  says:  "If  the 
grantee  has  notice  of  the  debtor's  fraudulent 
intent,  the  transfer  is  void  without  reference  to 
his  actual  intent    The  la  w  In  such  case  charges 


him  with  that  guilty  knowledge  which  tnakes 
him  a  participator  m  the  fraud."  Again,  on 
page  202,  be  says:  ''If  he  has  notice  of  such 
facisand  circumstances,  be  is  considered  either 
to  know  tbe  fraudulent  intent,  or  purposely 
omit  to  make  those  inquiries  which  an  ordi- 
narily cautious  and  prudent  man  in  tbe  same 
situation  would  make.    And  in  either  case  he 


ooDBiderattoQ  which  should  be  submitted  to  the 
Jury.    Bhoads  v.  Blatt,  84  Pa.  81  (1877). 

And  a  conveyance  of  land  by  a  ton  to  his  mother, 
made  durinjr  the  pendency  of  a  notorious  litigation 
against  him,  for  a  consideration  of  at  least  $2,000 
less  than  Its  real  value,  without  an  examination  of 
the  property,  will  be  deemed  to  have  been  taken 
with  knowledge  of  bis  fraudulent  intent,  in  the  ab- 
sence of  any  explanation  on  her  part  of  the  badge 
of  fraud  against  her.  Dunn  v.  Wolf,  81  Iowa,  688 
0801). 

But  while  tbe  fact  that  the  value  of  property 
transferred  was  $3!,400  In  excess  of  the  considera- 
tion stated  in  the  deed  which  was  $4,000,  tends  to 
throw  suspicion  on  the  good  faith  of  the  grantee, 
taken  alone  it  is  not  suflBcienc  proof  of  fraud. 
Howe  Mach.  Oo.  v.  Oayboum,  6  Fed.  Bep.  438  (1881). 

And  the  payment  of  $8,000  for  $8,164.60  worth  of 
goods  is  not  so  materially  less  than  their  value  as 
to  make  the  sale  fraudulent  as  to  creditors.  Far- 
gason  V.  Hall,  00  Ala.  209  (1888). 

So,  a  purchase  of  goods  for  $1,000,  and  soon  after 
aelllng  them  for  $800,  Is  not  suflBcient  evidence  of 
fraud  to  defeat  the  purchase  though  it  is  a  circum- 
stance against  good  faith.  Jewett  v.  Cook,  81  111. 
100  0876). 

And  a  purchaser  for  $1,200  of  a  stock  of  goods 
worth  from  $1,600  to  $2,000,  who  after  a  short  ex- 
amination, satisfied  himself  that  it  was  worth 
$1,600.  Is  not  chargeable  with  notice  of  fraud  on 
tbe  part  of  the  seller  as  matter  of  law  where  he 
made  inquiry  as  to  the  vendor's  debts  both  of  him 
and  of  one  who  suggested  the  purchase,  although 
be  made  no  Inquiry  of  the  clerk  In  the  vendor's 
store.   Jackson  v.  Glaae,  8  Okla.  148  (1895). 

e.  BeUntUm  of  ponetsioru 

Fraud  tnay  be  inferred  in  a  transfer  of  property, 
from  the  grantor  continuing  in  possession  or  ex- 
ercising acts  of  ownership  after  the  transfer. 
Hlidreth  v.  Sands,  2  Johns.  Ch.  85  (1815). 

But  where  the  validity  of  a  sale  is  controverted 
on  the  ground  of  acts  of  ownership  exercised  by 
the  vendor  after  the  sale,  the  question  does  not  de- 
pend simply  upon  his  acts  but  rather  upon  what  he 
did  by  permission  of  tbe  grantee.  Talcott  v.  Wil- 
oox,  9  Conn.  184  (1832t;  Brown  v.  Foree,  7  B.  Mon. 
8S7,  4B  Am.  Dec.  519  (1846);  King  v.  Moon,  42  Mo.  561 
(1868):  Edwards  v.  Dickson,  66  Tex.  618  (1886);  Earle 
V.  Thomas,  14  Tex.  683  0855);  Bryant  v.  Kelton,  1 
Tex.  415  (1848). 

And  a  sale  will  be  pronounced  Invalid  for  want 
of  delivery  to  the  vendee  or  continued  possession 
by  the  vendor,  not  k)ecau8e  the  title  Is  thereby  ren- 
dered Inchoate,  but  simply  upon  the  ground  that 
evidence  of  fraud  is  thereby  furnished.  Meade  v. 
Smith,  16  Coon.  846  (1884). 

But  permitting  a  debtor  tu  remain  in  possession 
of  personal  property  conveyed  by  him  three  or 
four  months  Is  not  ipmj  facto  or  per  w  evidence  of 
a  fraudulent  intent.  Byrd  v.  Bradley,  2  B.  Mon« 
288  0842). 

A  vendee  who  permits  his  vendor  to  remain  in 
possession  of  the  property  sold  need  not  show  that 
the  vendor  was  notlmplicated  in  or  iruilty  of  fraud. 
If  he  was  an  innocent  purchaser.  It  is  sufficient 
if  he  was  innocent  of  and  did  nut  participate  in  tbe 
fraud  of  the  vendor,  and  bad  no  notice  thereof. 
Leque  v.  Smith  (Minn.)  65  N.  W.  121  (ld05). 
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And  it  has  been  held  that  the  mere  fact  that  a 
creditor  Is  permitted  to  remain  in  possession  of 
land  conveyed  by  him  is  not  enough,  when  not  cor- 
roborated by  other  circumstances,  to  subject  tbe 
transaction  to  the  imputation  of  fraud.  Every  v. 
Bdgerton,  7  Wend.  239  (1831). 

But  permitting  real  estate  or  personal  property 
to  remain  in  the  possession  of  the  vendor  after  an 
absolute  transfer  or  conveyance  Is  evidence  of 
fraud.  Peck  v.  Land,  2  Ga.  1, 46  Am.  Dec  868  a847); 
LIvesay  V.  Beard,  22  W.  Ya.  585  (1888). 

And  is  a  badge  of  fraud.    Peck  v.  Land,  supra. 

And  the  concurrent  possession  of  personal  prop- 
erty by  the  vendor  with  the  vendee  after  tbe  sale 
is  prima  fade  evidence  of  fraud.  Stadtler  v.  Wood, 
24  Tex.  622  (1860);  LIvesay  v.  Beard,  supra. 

And  the  question  of  the  existence  of  a  fraudulent 
Intent  upon  the  part  of  the  grantee  from  tbe  ven- 
dor's continued  possession  Is  one  of  fact.  Brown 
V.  Foree,  7  B.  Mon.  897, 46  Am.  Dec  619  (1jM6). 

And  is  to  be  considered  in  connection  with  other 
circumstances  indicating  tbe  existence  of  a  fraud- 
ulent intent.    King  ▼.  Moon,  supra. 

And  the  prevallmg  rule  would  seem  to  be  that 
such  retention  of  possession  by  the  vendor  Is  prima 
facie  evidence  of  frauii. 

This  was  held  in  Talcott  v.  Wiloox,  9  Gonn.  134 
(1882);  Perkins  v.  Patten,  10  Oa.  241  (1851);  Edwards 
V.  Dickson.  66  Tex.  618  (1886);  Howerton  v.  Holt,  28 
Tex.  52  (18S9):  Barle  v.  Thomas,  14  Tex.  688  a855): 
Bryant  v.  Kelton,  1  Tex.  415  (1848);  Davis  v.  Turner, 
4  Gratt.  422  (1848);  Warner  v.  Norton,  61  U.  S.  20 
How.  448, 15  L.  ed.  960  a867). 

Thus,  the  burden  of  proof  to  establish  a  purchase 
in  good  faith  for  value  rests  with  the  vendee  where 
the  sale  of  the  goods  Is  not  followed  by  an  actual 
and  continued  change  of  possession,  the  presump- 
tion In  such  case  being  that  the  sale  was  made  with 
Intent  to  hinder,  delay,  or  defraud  creditors  of  the 
vendor.  Snyder  v.  Dangler.  44  Keb.  600  (1806);  Leque 
V.  Smith  (Minn.)  66  K.  W.  121  (1895). 

And  any  use  of  the  property  not  consistent  with 
the  objects  of  the  deed  would  Increase  the  force  of 
the  presumption.    Howerton  v.  Holt,  supra. 

But  the  failure  to  deliver  goods  to  the  vendee  at 
the  time  of  a  sale,  though  evidence  of  fraud,  is 
prima  facie  only  and  may  be  explained  by  circum- 
stances. Beals  V.  Guernsey,  8  Johns.  446,  6  Am. 
Dec  848  (1811). 

And  it  is  subject  to  rebuttal  by  evidence  showing 
that  such  possession  is  consistent,  under  the  cir- 
cumstances, with  fair  dealing.  Edwards  v.  Dick- 
son, Bryant  v.  Kelton,  and  Davis  v.  Turner,  tutjra.. 

Permitting  the  vendor  in  an  absolute  conveyance 
of  personal  property  to  continue  In  possession 
thereof  after  the  sale  raises  a  legal  presumption 
that  the  sale  was  fraudulent  as  to  the  vendor's 
creditors,  which  presumption  casts  the  burden  of 
proving  the  fairneas  and  good  faith  of  the  transac- 
tion upon  the  purchaser.  Curd  v.  Miller,  7  Gxatt.  185 
(1860);  Snyder  v. Dangler,  and  Leque  v.  Smith,  supra. 

And  this  can  only  be  done  by  showing  that  the 
sale  was  fair  and  for  a  valuable  oonsideration. 
Curd  V.  Miller,  supra. 

That  the  presumption  may  be  rebutted  by  ex- 
planation iP  also  recognized  in  Talcott  v.  Wilcox, 
Perkins  v.  Patten,  and  Warner  ▼.  Norton,  supra. 

Thus,  the  retention  by  the  vendor  of  posseasion 
of  goods  capable  of  speedy  removal  for  two  days 
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is  chargeable  with  participation  in  the  fraud." 
^  the  question  as  to  whether  or  not  the  trans- 
feree must  participate  in  the  fraud  of  the 
vendor  in  order  to  make  a  conveyance  void 
does  not  determine  the  question  in  controversy. 
If  that  term  is  used  to  designate  the  conduct  of 
the  vendee  or  mortgagee  which  will  make  the 
transfer  void,  it  does  not  determine  that  the  in- 


struct ion  which  was  given  by  the  lower  court 
in  Chandler  ▼.  Colcord  was  erroneous,  for  he 
is  a  participator  if  be  takes  it  with  knowledge 
of  the  fraudulent  design  and  purpose  of  the 
person  making  the  fraudulent  conveyance. 
We  do  not  think,  however,  that  this  is  an  apt 
word  to  use.  Its  ordinary  meaning  might  be 
taken  to  imply  the  requirement  of  more  activity 


«fter  the  sale  thereof,  and  until  thej  are  seised  un- 
<ler  atiaohment,  oootinuinjr  under  the  same  busi- 
ness sign,  invalidates  the  sale  as  to  oredftors  of  the 
Teador.  State,  Baumunk,  v.  Goets  (Mo.)  88  8.  W. 
in  (1885). 

Axid  where  a  vendor  of  a  chattel  retains  poosce 
«lon  after  an  abdolute  sale,  it  is  prima  facie  evi- 
dence, which  becomes  conclusive  If  unexplained, 
<»f  a  secret  crust  which  is  a  fraud  as  to  creditors;  and 
that  the  sale  was  at  first  without  any  trust,  but  the 
«oods  were  left  with  the  vendor  under  a  subsequent 
contract  that  he  should  retain  possession  and  pay 
rent  for  the  use  of  the  ffoods,  is  not  a  satisfactory 
explanation.  Coburn  y.  Pickering.  8  N.  H.  416,  U 
Am.Deo.875a826). 

And  the  retention  of  possession  by  an  insolvent 
▼endor  of  real  estate  after  the  sale,  oonUnuIng  to 
ceoef  ve  the  rents  and  claimin^r  the  property  as  his 
•own  without  objection  from  the  vendee.  Is  prima 
facie  evidence  that  the  sale  was  simulated,  althouflrh 
the  deed  was  duly  recorded.  Hancock  v.  Horan, 
15Tex.507a855). 

And  permitting  the  personal  property  purchased 
mt  a  8herill*s  or  marshars  sale  to  remain  In  the  pos- 
eeaslon  of  the  defendant  In  execution  for  two  years 
or  more  Is  prima  fade  evidence  of  an  Intent  to  de- 
fraud creditors.  Stovall  ▼.  Farmers*  k  M.  Bank,  8 
ftnedee  A;  M.  aOS,  47  Am.  Dec.  85  OMD. 

So.  a  sale  by  a  debtor  of  his  land  without  reserra- 
tton,  with  a  secret  aflreement  with  the  purchaser 
neerving  to  himself  the  right  to  possess  and  occupy 
it  for  a  limited  time  for  his  own  benefit,  is  fraudu- 
lent and  void  as  against  creditors.  Luklns  v.  Alrd, 
TB  U.  B.  6  Wall.  78, 18  L.  ed.  760  (1867). 

And  a  transfer  by  a  debtor  In  falling  droum- 
«tanoes  of  aU  her  property  for  an  inadequate  con- 
elderatlon  to  a  single  creditor,  who  knows  that 
other  creditors  are  pressing  for  payment  of  their 
•claims,  and  who  allows  the  debtor  and  her  husband 
to  remain  in  possession  and  control  of  the  prop- 
erty, making  payment  to  creditors  out  of  the  rents 
and  profits  thereof,  will  be  set  aside  as  fraudulent 
«n<l  void  as  against  creditors.  Banner  v.  May,  % 
Wash.  221  a8Bl). 

So,  the  continuance  of  the  vendor  in  the  poasos 
eloa  and  occupation  and  full  enjoyment  of  the 
frremisefl  sold,  the  same  after  the  deed  as  before,  and 
an  absence  of  interest  in  the  subject  manifested  by 
^e  vendee,  together  with  the  fact  that  the  vendor 
was  heavily  indebted  and  suits  were  pending 
egalnst  him  which  were  maturing  to  Judgment,  all 
of  which  the  vendee  knew,  considered  in  conneo- 
iton  with  evidence  with  respect  to  the  payment 
<of  the  consideration  stated  in  the  deed,  were  held 
sufficient  to  warrant  a  Hnding  that  it  was  fraudu- 
4eDt  and  roid  as  to  creditors  unless  satisfactorily 
explained  in  Callan  v.  Statham,  84  U.  8. 23  How.  477 
16  L.  ed.  582  aSSO). 

And  an  assignment  providing  that  the  assignor 
•flball  remain  in  possession  of  the  property  assigned 
Aod  continue  to  sell  it  and  collect  the  debts,  the  col- 
lecrion  to  be  applied  to  replenish  the  stock,  and 
proTidlmr  for  the  renewal  of  the  debts,  and  that  if 
jiay  (>f  tbe  debts  shall  not  be  paid,  or  If  the  assignee 
■elect  he  may  take  powession  of  the  property  and 
^toT>ose  of  It.  IS  Irauduient  and  void  as  to  creditors. 
Means  v.  Dovd.  !»  U.  S.  ;f73.  aS  L.  ed.  429  (1888*. 

And  an  assign  men  t  by  a  debtor  to  trustees  for 
the  beoeflt  of  creditors.  Just  bcfure  several  execn- 
€Joas  were  Issued  against  hia  property,  after  whici 
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he  remained  with  his  clerks  in  possession  of  the 
goods,  selling  them  as  his  own  but  accounting  to 
the  trustees,  furnishes  sufficient  evidence  to  sus- 
tain a  verdict  In  favor  of  a  sherllT  in  an  action  of 
trespass  against  him  for  seizing  such  property  as 
that  of  the  assignor.  Armstrong  t.  Moodie,  6  U.  GL 
Q.  &  0. 8.  688  a868). 

So,  an  absolute  conveyance  by  an  insolvent 
debtor,  who  had  been  sued  in  a  number  of  cases* 
of  all  his  land  and  personal  property  to  bissoii«  who 
was  a  young  man  without  property  and  a  member 
of  his  family,  for  a  consideration  expressed  but  not 
paid  or  in  any  manner  secured,  the  grantor  remam- 
ing  in  possession,— Is  conclusive  of  a  fraudulent  in- 
tent to  hinder  and  delay  creditors  which  will  in- 
validate the  transfer.  Binggold  v.  Waggoner,  14 
Ark.  08  (1868). 

And  a  conveyance  by  a  debtor  to  his  brother  to 
avoid  paying  an  anticipated  Judgment,  the  bonds 
taken  for  which  were  handed  to  his  son,  and  the 
brother,  after  having  held  the  property  about  two 
years,  conveyed  it  to  his  son,  who  surrendered  the 
bonds,  the  property  remaining  in  possession  and 
under  the  control  of  the  debtor,  will  be  deemed  to 
have  been  made  upon  a  trust  for  the  use  of  tbe 
debtor,  and  will  be  held  fraudulent  and  void  t>oth 
as  to  existing  and  subsequent  creditors.  Johnson 
V.  Wagner,  78  Va.  687  (1882). 

And  a  sale  by  n  person  in  embarrassed  circum- 
stances, of  all  his  real  estate,  on  the  eve  of  Judg- 
ments against  him,  to  his  son-in-law,  who  had  little 
means  and  gave  a  mortgage  for  the  purchase 
money,  tbe  grantor  continuing  in  partial  possea- 
sion  and  exercising  some  control  and  the  son-in-law 
acting  in  deference  to  his  directions  and  actually 
taking  a  fraudulent  conveyance  of  the  grantor*s 
personal  property  and  removing  it  out  of  the 
county  to  avoid  execution  against  the  grantor,  is 
sufficient,  without  explanation,  to  require  a  findmg 
tbat  the  transfer  was  invaUd  as  against  creditors. 
Jackson,  Hooker,  v.  Mather,  7  Cow.  801  (1827). 

And  a  deed  by  an  insolvent  debtor  who  was  be- 
ing pressed  by  his  creditors,  conveying  all  of  his 
visible  property,  except  that  which  wasexempt  and 
that  which  was  encumbered  to  its  full  value,  to  a 
young  man  with  small  pecuniary  means,  who  was 
a  relative  of  the  grantor  and  about  to  marry  hia 
daughter,  by  the  terms  of  which  the  purchase 
money  was  to  be  paid  in  instalments  through  a 
period  of  six  years,— is  fraudulentand  void  asto 
creditors,  where  the  grantor  remained  in  possession 
and  a  part  of  the  land  was  conveyed  by  the  grantee 
within  a  short  time  to  the  grantor*s  wife  upon  a 
fictitious  consideration,  and  the  parties  united  in 
raising  money  by  mortgages  on  the  land  for  their 
common  benefit  Tliames  v.  Bembert,  68  Ala.  661 
(1879;. 

But  the  employment  of  a  debtor  by  a  creditor  to 
whom  be  has  conveyed  his  stock  of  goods  by  a  bill 
of  sale,  to  talce  charge  of  and  sell  the  goods,  is  not 
fraud  perse,  but  only  a  badge  of  fraud  to  be  ex- 
plained by  circumstances.  Peters  Saddlery  8c  H. 
Go.  V.  Schoelkopf,  71  Tex.  418  (1888). 

And  the  presumption  of  fraud  arising  from  a 
vendor^s  continued  possession  of  property  sold  is 
diKbarged  and  rebutted  by  proof  that  tbe  ven- 
dor held  the  property,  not  as  his  own,  but  as 
agent  of  tbe  vendee  for  the  latter^s  convenience 
or  for  tbe  purpose  of  sale  on  his  account.  Troj 
Fertiliser  Co.  v.  Norman  (Ala.)  18  So.  201 0886). 
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on  the  part  of  the  tnnaferee  than  Is  Deceasaiy 
to  be  shown,  and  it  does  not  properly  compre- 
hend the  great  variety  of  cases  in  which  the 
eonduct  on  the  part  of  the  transferee  will  make 
the  transfer  which  is  fraudulent  on  the  part  of 
the  person  making  it  also  fraudulent  on  the  part 
of  the  person  who  takes  the  transfer.  To 
make  a  transfer  which  is  fraudulent  as  to  the 


person  making  it  also  fraudulent  as  to  the  per* 
son  taking  it,  requires   nothing   more  to  b^ 
shown  than  simply  that  the  vendee  had  notice^ 
of  such  facts  as  would,  under  the  law,  prevent 
his  taking' it. 

Our  statutes  defining  the  rights  of  debtor- 
and  creditor,  and  with  reference  to  the  law  or 
notice,  actual  and  constructive,  are  adopted 


Bo,  the  fact  that  after  the  ezcoutlon  of  a  bf  II  of 
sale  of  a  stock  of  roods,  the  vendor  and  all  his  em- 
ployees were  employed  by  the  purchaser  as  before, 
and  no  slffn  was  put  up  over  the  store  Indicatf  og 
the  cbansfC,  Ja  not  sufficient  to  show  that  the  trans- 
fer was  made  with  Intent  to  hinder,  delay,  cheat,  or 
defraud  creditors,  where  the  vendor  testilled  that 
the  sale  was  made  In  good  faith.  MoCreerj  v.  Gor- 
don, 88  Han,  4m  (1886). 

And  a  sale  by  a  debtor  to  his  mother  of  personal 
property  oonslstlnflr  of  cattle  and  fiarminir  utensils, 
upon  an  agreement  that  the  purchase  money 
should  be  applied  in  payment  of  debts  due  from 
him,  which  was  done,  when  the  mother  placed  the 
property  purchased  npon  a  farm  on  which  her  son 
was  the  tenant,  after  which  he  used  the  property 
as  before,  furnishes  no  evidence  of  a  trust  between 
the  vendor  and  the  vendee,  and  is  not  invalid  as 
oaloulated  to  deceive  third  persons  and  give  the 
son  a  delusive  credit.  Taloott  v.  Wilcox,  9  Conn. 
1340888). 

So,  the  fact  that  a  father  purchasing  all  of  the 
property  of  his  son-in-law  permits  a  small  portion 
of  it  to  remain  for  the  use  of  his  daughter  does  not 
oonduslvely  establish  his  participation  in  a  fraud- 
ulent intent  in  making  a  sale,  except,  at  least,  as  to 
the  portion  remaining.  Brown  v.  FOree,  7  B.  Hon. 
887, 46  Am.  Dea  619  (1846). 

And  a  purchase  by  a  judgment  debtor  of  prior 
judgment  liens  against  his  debtor's  real  estate,  in- 
eluding  a  judgment  upon  which  an  execution  had 
been  issued,  and  his  purchase  of  such  real  estate  at 
a  sheriirs  sale  under  such  execution  at  a  price  con- 
siderably less  than  its  actual  value,  after  which  he 
permits  his  debtor  to  remain  in  poasession,fumisbes 
no  ground  for  an  inference  of  a  fraudulent  pur- 
pose to  hinder,  delay,  and  defraud  the  creditors  of 
his  debtor.    Mead  v.  Oonroe,  118  Pa.  820  (1886). 

Participation  by  a  purchaser  in  the  fraudulent 
intent  of  the  seller  is  only  necessary  to  avoid  the 
transfer  under  How.  (Mich.)  Stat.  16190,  making  a 
sale  of  personal  property  fraudulent  as  to  creditors 
where  poesession  is  retained  by  the  vendor,  unless 
shown  to  have  been  made  in  good  faith,  where  the 
sale  is  followed  by  an  actual  change  of  possession. 
Kipp  V.  Lamort>aux,  81  Mich.  809  (1890). 

So,  the  bona  fides  of  a  sale  of  a  stock  of  goods  for 
a  consideration  of  $1,000,  by  an  insolvent  vendor  to 
a  purchaser  engaged  in  another  business  and  un- 
acquainted with  the  market  value  of  the  goods  or 
the  business  purchased,  who  bought  at  the  solicita- 
tion of  a  relative  of  the  vendor,  is  a  question  of  fact 
for  the  jury,  where  the  evidence  tends  to  show  that 
there  was  a  merely  colorable,  and  not  an  actual, 
change  of  possession,  and  that  the  vendor  was  be- 
ing pressed  by  other  creditors,  and  that  the  whole 
value  of  the  property  did  not  exoeed  $600.  May  v. 
Walter,  66  K.  T.  8  (1874). 

And  the  question  as  to  whether  a  sale  msde  by 
an  execution  debtor  the  day  of  the  issue  of  the  exe- 
cution, under  which  the  purchaser  took  Immediate 
possession.where  the  collector  of  internal  revenue 
was  the  same  day  called  in  and  made  a  closing  in- 
ventory and  Issued  a  license  to  the  purchaser,  the 
execution  debtor  being  found  in  the  store  at  the 
time  of  the  levy  in  the  capacity  of  employee,  as 
claimed  by  the  purchaser,  was  made  with  intent  to 
defraud  creditors.— is  one  for  the  jury.  Gray  v. 
Trent  (Pa.)  16  Atl.  107  (1888). 

In  Hansen  v.  Bertbelsen,  19  Neb.  488  (1886),  how- 
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ever,  it  was  held  that  a  party  purchaaing  property 
of  a  grantee  thereof  under  a  warranty  deed  of 
which  the  grantor  remains  in  possession  must  as- 
certain at  Ills  peril  by  what  right  such  posseaslon  i» 
retained. 

And  in  Bnrgert  v.  Borobert,  69  Mo.  80  5875),  it 
was  held  that  a  vendee  of  personal  property  must 
take  actual  possession,  which  must  be  open,  notorl- 
ous,and  unequivocal  and  accompanied  by  thensoak 
indioCa  of  ownership,  and  there  must  be  a  complete- 
change  of  control  over  the  property  to  render  th» 
transfer  good  as  against  creditors. 


f .  Besermittons  and  Bearet  trusts. 

A  secret  trust  or  reservation  inconsistent  .^tb 
the  terms  of  a  conveyance  of  property  is  evidence* 
of  fraud  if  not  satisfaotorUy  accounted  for,  but  i» 
not  conclusive  evidence,  and  is  not  fraud  peras^ 
Oriental  Bank  v.  Hasklns,  8  Met.  882,  87  Am.  I>eo. 
140(1841).    . 

Thus,  a  secret  trust  for  the  benefit  of  the  assign- 
or, accompanying  an  assignment  of  property  by 
an  Insolvent  debtor.  Is  an  indication  of  fraud,  ei»> 
pecially  where  the  debtor  transfers  all  the  propertar 
he  has  that  Is  subject  to  execution.  Humphries  t*. 
Freeman,  SSB  Tez.  46  (1868). 

And  a  conveyance  by  a  debtor,  absolute  uponlt» 
face  but  attended  with  asecret trust,  is  frauduleat. 
and  void  as  against  a  judgment  creditor  in  an  ao- 
tion  for  trespass  for  acts  done  after  the  convey- 
ance.  Paulv.  Grooker,  8N.  H.888(1886). 

And  an  absolute  deed  duly  recorded,  whioh  !• 
modified  by  a  separate  written  defeasance  which  1» 
not  recorded,  creates  a  secret  trust  in  favor  of  Ui»- 
grantor.  Bock  Island  Nat  Bank  v.  Western  Lum- 
ber Co.  (Uo.)  84  S.  W.  869  a806). 

So,  an  assignment  by  a  failing  and  insolvent, 
debtor  securing  to  the  assignor  an  interest  in  or  ai^ 
unlimited  control  over  the  property  conveyed,  aiMft 
which  has  the  effect  of  hindering  and  delayhiflr 
creditors,  is  void  as  being  a  fraud  upon  thenou. 
Means  v.  Dowd,  188  U.  S.  878,  88  L.  ed.  480  a888). 

And  a  conveyance  made  in  trust  for  the  grantor^ 
and  for  the  purpose  of  keeping  the  property  out 
of  the  reach  of  his  creditors  or  to  enable  him  t»- 
make  a  subsequent  disposition  of  it  to  such  of  hi» 
creditors  as  he  should  thereafter  prefer  or  select^ 
is  fraudulent  and  void  as  against  existing  creditors. 
FuUerton  v.  Viall,  48  How.  Pr.  294  a868). 

Bo,  a  secret  reservation  in  a  conveyance  by  ai^ 
insolvent  debtor  of  his  land  for  a  valuable  an4» 
adequate  consideration,  of  the  right  to  use  the  Uum^ 
without  payment  of  rent  for  a  time,  is  evidenoe- 
that  the  conveyance  was  made  with  a  fraudulent 
Intent.    Livesay  v.  Beard,  28  W.  Ya.  686  (1888). 

And  a  conveyance  of  lands  by  a  debtor,  made- 
with  a  secret  agreement  or  understanding  that 
they  should  be  held  for  his  use,  after  which  he  takea> 
the  oath  of  insolvency,  may  be  set  aside  as  fraudu- 
lent at  the  suit  of  a  creditor  at  whose  suit  he  wa» 
not  in  custody.  Bullock  v.  Gtordon,  4  Munf.  460 
(1815). 

And  a  bill  of  sale  conveying  all  of  a  debtor*^ 
property,  absolute  in  form,  under  which  the  prop- 
erty is  delivered,  but  upon  a  secret  trust  to  pay  oer^ 
tain  secured  creditors  and  to  reconvey  any  prop- 
erty which  might  remain,  will  support  a  verdict 
I  that  the  sale  was  made  with  intent  to  hinder. 
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from  Dakota;  and  there  it  was  held,  in  Gren  t, 
iSbtifU,  1  Dak.  886,  prior  to  the  time  we  adopted 
its  statute,  that  "actual  notice  of  a  prior  UDie- 
corded  cooTevance,  or  of  any  title,  legal  or 
equitable,  to  the  premises,  or  knowledge  and 
Dotioe  of  any  facts  which  should  put  a  prudent 
man  upon  inquiry,  impeaches  the  good  faith 
of  the  subsequent  purchaser.    There  should  be 


proof  of  actual  notice  of  prior  title,  or  prior 
equities,  or  circumstances  tending  to  proT* 
such  prior  rights,  which  afTect  the  conscience 
of  the  subsequent  purchaser.  Actual  notice, 
of  |tself ,  impeaches  the  subsequent  conveyance. 
Proof  of  circumstances,  short  of  actual  notice, 
which  should  put  a  prudent  man  upon  inouiry, 
authorizes  the  court  or  Jury  to  infer  and  find 


hu,  and  defraud  oreditors.   Oorbftt  t.  Cntoheon, 

nmob.  41  asM). 

So,  a  oonToyanoe  made  with  the  undentandlnjr 
thac  .the  ffiantee  was  to  hold  the  property  until 
fDCb  a  time  as  tlie  grantor  desired,  and  oonvey  It  as 
be  abould  direct,  whloh  was  Intended  to  binder  and 
delay  the  creditors  of  tbe  grantor,  the  srantee 
knowlnff  of  such  understanding  and  that  tbe  gran- 
tor was  Indebted  at  tbe  time,  Is  fraudulent  and 
Toid  as  to  creditors.   Allison  ▼.  Hagan,  12  Nov.  88 

am). 

And  a  Mle  by  a  tenant  to  his  landlord  of  all  his 
Interest  In  the  fbrm  under  tbe  lease,  agreeing  to 
manage  the  farm  In  tbe  future  as  tbe  servant  of  tbe 
landlord,  which  was  kept  secret,  tbe  tenant  oon- 
tloalng  to  llye  npon  the  farm  and  manage  tbe 
property  aa  before  lest  bis  creditors  should  be 
alarmed,  fumlsbes  conclusive  evidence  of  a  secret 
trust  attending  the  sale,  rendering  It  void  as  to 
eredltoiB.   Trssk  ▼.  Bowers,  4  N.  H.  80P  (1828). 

And  reserving  the  possession  for  one  year,  free 
of  rent,  as  a  part  of  the  consideration  for  tbe  sale 
of  tbe  property  by  a  debtor  In  failing  olroum- 
staoces,  constltntes  tbe  creation  of  a  secret  trust  for 
his  own  benefit,  which  wHl  render  tbe  conveyance 
fraud uleot  and  vuld  as  to  creditors.  Loklns  v. 
Alid,  78  U.  8. 6  WalL  78, 18  L.  ed.  750  (1867). 

And  a  oonveyanoe  of  land  by  a  debtor  upon  tbe 
understanding  that  tbe  grantee  shall  hold  It  In 
trust  for  tbe  grantor,  and  that  as  fast  as  moneys 
can  be  realised  therefrom  they  shall  be  applied 
by  the  grantor  to  tbe  payment  of  bis  debts,  ope- 
rmtes  to  binder  and  delay  creditors,  and  Is  void  as 
against  them,  even  if  made  for  tbe  purpose  of  pro- 
teotmg  the  property  fSo«i  forced  sale  and  posrible 
•acrifloe  on  the  proeMl^  of  creditors  Smith  v. 
Conhwrlgbt,  28  ICinn.  2if  ^|B81). 

8o,  a  oonveyanoe  of  pasperty  worth  |8,000  for  an 
express  oonsideratlon  c^|8,600,  accompanied  by  an 
ajrreement,  to  reoonvd;!^  in  a  year  for  tae  same 
amonnt,  creates  a  truai  In  favor  of  tbe  graotor, 
and  is  fraudulent  and  void  as  aaaiost  the  grantor's 
wife,  who  is  about  to  prosecute  a  suit  for  divorce 
and  alimony.   Weber  v.  Botbcblld,  16  Or.  886  (1887). 

And  a  transaction  by  which  an  insolvent  trans- 
ferred his  property  to  bis  busioeas  partner  by 
wtiom  It  was  transferred  to  tbe  Insolvent's  brother 
without  consideration  In  either  case,  after  which 
tbe  brother  negotiated  a  loan  of  $600  upon  tbe 
property  which  was  worth  82,800,  giving  tbe  8800 
to  tbe  insolvent,  wblcb  was  claimed  to  have  been 
uied  for  tbe  payment  of  some  of  bis  debts.  Is 
fraudulent  and  void,  and  will  be  set  aside  as  oreat- 
iDg  a  secret  trust.   Lyons  v.  Leahy,  15  Or.  8  (1887). 

And  a  oonveyanoe  by  a  debtor  to  his  mother-ln<- 
law,  who  was  an  inmate  of  bis  family,  upon  the  un- 
derstanding that  she  would  ultimately  oonvey  the 
land  to  tbe  debtor^  wife,  which  she  did,  the  gran- 
tor taking  from  the  grantee  a  power  of  attorney 
by  which  be  retained  full  control  and  derived  all 
tbe  benefit  from  tbe  property,  made  In  consldera- 
tloa  of  a  debt  previously  discharged  by  a  decree  in 
banJcruptcy,  tbe  amount  of  whiob  was  overstated 
hi  tbe  deed  and  grossly  Inadequate  as  compared 
witta  the  value  of  the  property,  tbe  encumbrances 
beinff  also  overstated  therein,  is  fraudulent  and 
void  as  against  tbe  grantor^  creditors.  Newman 
V.  Kirk,  45  N.  J.  Bq.  077  (1880). 

And  a  purobaseat  a  sberifl*s  sale  for  the  use  and 
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benefit  of  the  defendant  bi  the  execution  in  f  rauA 
of  the  rights  of  creditors  is  invalid  as  against  credit- 
ors wbere  the  vendee  purchased  with  a  knowledge 
of  such  fraud,  but  would  be  good  if  he  purchased 
without  notloe.  fiyers  t.  Vowler,  18  Ark.  218, 64 
Am.  Dec.  271  (1861). 

Rut  a  reservation  of  a  benefit  to  the  grantor 
which  is  incidental  and  partial  will  not  Invalidata 
a  conveyance  made  for  tbe  actual  and  real  use  of 
the  grantee  as  against  tbe  grantor^s  creditors,  un- 
less In  fact  it  was  made  witta  tbe  intent  to  defraud 
them.'  Wetberill  v.  Ganney  (Minn.)  64  N.  W.  818 
(1806). 

And  a  oonveyanoe  by  a  father  to  a  son  in  whloh 
a  secret  benefit  Is  reserved  by  tbe  grantor  to  him- 
self win  not  be  set  aside  as  to  creditors  where  tha 
grantee  took  tlUe  without  knowledge  of  such  rss- 
ervatlon  and  In  the  belief  tbat  tbe  grantor  was  not 
Indebted,  or  bed  by  tbe  transaction  provided  for 
the  payment  of  all  his  debts,  and  be  bad  no  reasoo 
to  believe  otherwise.  Howe  Maob.  Co.  v.  Clay- 
bourn,  6  Fed.  Bep.  488  (1881). 

And  a  transfer  of  a  mortgage  by  a  mortgagee  for 
the  amount  due,  to  one  who  sometime  afterwards 
resold  tbe  property  to  the  mortgagor,  does  not 
tend  to  prove  fraud  as  against  the  mortgageea 
wbere  tbe  transactloos  were  distlnot.  Pugh  v. 
Harwell  (Ala.)  18  So.  686  (1806). 

So  a  sale  of  (settle  and  farming  utensils  after 
which  the  vendor  becomes  the  tenant  of  tha 
vendee,  and  uses  the  property  in  tbe  ssme  manner 
as  he  bad  previously  done.  Is  not  evidence  of  a 
trust  between  them,  and  Is  valid  as  against  crsdit- 
ors.   Taloott  v.  Wilcox,  0  Oonn.  184  (1888). 

And  an  agreement  between  a  purchaser  at  a  dier- 
IfTs  sale  and  tbe  defendant  In  tbe  execution  tbat 
he  will  convey  tbe  property  to  him  upon  being  r^ 
Imbuised  for  all  moneys  expended  Is  not  evidenca 
of  fraud.    Mead  v.  Oonroe,  118  Fa.  820  (1880). 

And  tbe  fact  tbat  the  grantee  in  a  oonveyanoa 
by  an  Insolvent  to  bis  brother,  made  in  oonsidera- 
tlon of  an  agreement  by  tbe  latter  to  pay  debts  of 
tbe  former,  kept  an  account  of  receipts  and  ex- 
penditures in  managing  and  disposing  of  tbe  prop- 
erty, crediting  himself  with  tbe  amounts  paid  U> 
the  insolvent  before  tbe  property  was  sold,  which 
be  submitted  to  such  grantor,  and  that  he  paid  him 
rent  for  tbe  homestead  property  embraced  In  tha 
deed,  and  finally  sold  tbe  property  to  tbe  grantor*a 
wife  for  a  nominal  consideration,  does  not  neces- 
ssrlly  show  the  reservation  of  an  interest  In  tha 
property  by  the  grantor.  Baker  v.  Harvey  (Mo.> 
84  8.  W.  868  (1806). 

A  oonveyanoe  by  a  debtor  to  bis  brother  to  avoid 
paying  an  anticipated  judgment,  however,  tbe 
bonds  taken  for  wblcb  were  handed  to  bis  son,  after 
which  tbe  brother  conveyed  the  property  to  tha 
son,  who  surrendered  the  bonds,  the  property  re- 
maining in  tbe  possession  and  oontrol  of  tbe  debtor, 
will  be  deemed  to  have  been  made  upon  a  trust  for 
tbe  use  of  tbe  debtor,  end  will  be  held  to  be  fraud- 
ulent and  void  as  to  creditors.  Johnson  v.  Wag-- 
ner,  78  Ya.  687  (1888). 

So  an  offer  by  a  creditor  who  has  purchased 
property  from  his  debtor  upon  a  secret  trust  for 
tbe  benefit  of  tbe  debtor  to  surrender  tbe  prop- 
erty upon  payment  of  bis  debt,  does  not  make  him 
a  bona  fide  purchaser.  Humphries  v.  Freeman,  21 
Tex.  M  (1869. 
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•ctaal  Dot  ice.    Or,  to  express  it  exactly,  good   tice  is  either  actual  or  constructive.     Actual 
faith  consists  in  an  honest  intention  to  ab8tai|i   notice  consists  in  express  in forniaiioo  of  a  fact 

Const nictive  notice  is  notice  imputed  by  the 
law  to  a  person  not  having  actual  notice;  and 
every  person  who  has  actual  notice  of  circum- 
stances sufficient  to  put  a  prudent  man  upon 
inquiry  as  to  a  particular  fact,  and  who  omits 


from  taking  any  unconscientious  advantage  eV 
another,  even  through  the  forms  or  technics^ 
ties  of  law,  together  with  an  absence  offtH 
Information  or  belief  of  facts  which  would  if  df 
der  the  transaction  unconscientious.    And  n^ 


And  taking  and  reoordinir  an  absolute  convey- 
ance, and  frivlnflr  a  separate  written  defeasanoe 
which  Is  withheld  from  record,  do  not  estop  the 
transferee  from  attaotdng  a  like  transaction  by  the 
vendor  with  another  as  creatinv  a  secret  trust. 
Rock  Island  Nat.  Bank  v.  Western  Lumber  Oo. 
<Mo.)84  8.W.860(18Q6). 

The  jTOOd  faith  of  a  transaction  by  which  a  pur- 
<>haaer  of  a  farm  at  a  sherifTs  sale  takes  possession 
«nd  afterwards  buys  from  the  execution  defendant 
the  property  on  the  farm,  and  then  leases  the 
<]  welling  and  the  personalty  to  the  wife  of  such  ex- 
ecution debtor,  who  is  his  sister,  and  employs 
the  execution  debtor  as  a  hired  man  on  the  farm. 
Is  a  question  for  the  jury.  Benninger  v.  Spats,  128 
Pa.  (04  a8».) 

In  Lyons  v.  Leahy,  16  Or.  8  (1887),  however,  it  was 
field  that  a  con veyanoe  made  without  considera- 
tion or  upon  some  reservation  for  tl)e  benefit  of 
the  grantor  or  some  person  havinfr  no  Interest  in 
the  conveyance,  or  upon  a  secret  trust,  may  be  set 
«slde  without  reference  to  the  knowledge  or  intent 
of  the  grantee. 

Bo,  In  Ooburn  v.  Pickering,  8  K.  H.  41S,  11  Am. 
Dec.  875  (1836),  it  was  stated  absolutely  that  a  trust 
An  a  sale  of  chattels  is  a  fraud  with  respect  to  cred- 
itors. 

C  Trantfen  out  of  ths  ordtnary  ccurm  of  busfncMi 

Unusual  circumstances  outside  ottbo  ordinary 
routine  of  mercantile  business,— such  as  great  haste 
In  consummating  a  sale,  making  it  at  an  unusual 
time,  and  embracing  in  it  the  entire  stock  in  trade 
of  an  established  house,  and  an  offer  by  the  pur- 
chaser to  resell  at  a  price  greatly  below  invoice 
rates,— a  re  sufficient  when  known  to  the  purchaser, 
to  put  him  upon  inquiry  as  to  the  bona  fides  and 
validity  of  the  sale.  Hodges  Bros.  v.  Coleman,  76 
Ala.  108  (188i). 

And  facts  of  an  unusual  or  suspicious  nature 
iiaving  referenoe  to  the  transaction  sought  to  be 
Impeached,  and  so  related  to  it  that  if  faithfully 
pursued  and  inquired  into  would  discover  its  true 
oharacter,  are  sufficient  to  charge  the  purchaser 
with  notiiDe  of  a  fraudulent  intent  of  his  vendor. 
ibid. 

Thus  a  sale  by  an  insolvent  debtor,  not  made  in 
the  usual  and  ordinary  course  of  businew.  is  suf- 
ilolent  to  charge  the  purchaser  with  notice  of  such 
debtor's  insolvency.  Ohleyer  v.  Bunoe,  65  OaL  544 
0884). 

And  an  assignment  taken  by  one  who  had  notice 
of  suspicious,  unusual,  and  extraordinary  droum- 
atances  which  should  have  put  him  upon  inquiry. 
Is  void  as  to  creditors,  though  he  paid  a  full  consid- 
eration.   Tsntum  v.  Green,  21 N.  J.  Bq.  864  (1868^ 

So,  transfers  made  by  a  bankrupt  not  in  the 
usual  and  ordinary  courso  of  his  buhioess  are  prima 
facie  evidence  that  fraud  upon  the  bankruptcy  act 
was  intended,  and  impose  upon  the  purchaser  the 
■acti-e  duty  of  inquiring  into  the  debtor*8  flnanclal 
situation.  Judson  v.  The  Courier  Co.  15  Fed.  Bep. 
«4ia888). 

And  a  purchase  of  negroes  out  of  the  usual 
oourse  of  business  when  they  had  been  run  out  of 
the  state  by  the  owner  to  avoid  the  payment  of  his 
^ebts.  with  a  knowledge  of  the  fact,  paying  mostly 
in  cash,  constitutes  such  a  participation  by  che  pur- 
chaser in  the  fraudulent  design  of  the  seller  as  will 
invalidate  the  transfer.  Christian  v.  Greenwood, 
28  Ark.  268,  70  Am.  Dec  104  0881). 
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Bo,  a  sale  by  an  insolvent  merchant  of  all  his 
stock  of  property  is  prima  facie  evidence  of  fraud 
as  against  the  immediate  vendee  and  all  actual  par- 
ticipators.   Babbitt  V.  Walbrun,  1  DilL  10  (1870). 

And  a  sale  by  a  retail  vendor  of  liquors  of  his 
entire  businesB  in  bulk  is  not  a  transfer  in  the 
ordinary  course  of  business,  and  is  thererore  prima 
facie  fraudulent  and  void  as  to  creditors.  Cbevaller 
V.  CommJns,  106  CaL  580  (I8tt»). 

And  that  the  whole  of  a  stock  of  goods  was  sold 
for  lesB  than  it  was  worth,  out  of  the  usual  course  of 
trade,  without  any  inventory  having  been  taken, 
when  the  vendor  appeared  to  be  doing  a  prosperous 
buBlnen  and  had  Just  bought  goods  to  replenish  his 
stock,  and  the  seller  required  that  the  purchase 
money  not  paid  in  cash  should  bo  secured  by  notes, 
not  payable  to  himself  but  to  his  brother,  living  in 
a  distant  state,  and  that  they  should  be  payable  to 
bearer  instead  of  to  the  payee,  are  sufficient  to  put 
the  purchaser  on  inquiry  as  to  the  fraudulent  intent 
of  the  vendor  in  making  the  sale.  Blum  v.  Simp- 
son, 66  Tex.  84  (1886). 

So,  secrecy  in  making  a  contract  of  sale  is  a  cir- 
cumstance from  which,  connected  with  other  facts, 
fraud  may  be  inferred.  Warner  v.  Norton,  61 U. 
&  20  How.  448, 15  L.  ed.  060  a557). 

An  unusual  degree  of  secrecy  in  a  sale  by  an  in- 
solvent is  evidence  of  fraud,  and  the  existence  of 
such  secrecy  is  a  question  of  fact  for  the  Jury. 
Fishel  V.  Lockard,  52  Ga.  682  a874). 

And  solicitude  of  a  vendor  in  failing  circum- 
stances to  conceal  the  transaction  from  one  of  hia 
creditors,  and  anxiety  on  his  part  to  remove  tho 
agent  of  the  creditor  from  the  store  before  any 
part  of  the  goods  were  removed,  communicated  to 
the  purchaser,  are  sufficient  to  put  him  upon  in- 
quiry as  to  the  fraud  uleat  intent  of  the  vendor. 
Stem  Auction  k  C.  Co.  v.  Mason,  16  Ho.  App.  478 
a885). 

And  a  sale  and  disposal  of  paying  investments 
and  valuable  property  made  to  two  persons,  one  of 
whom  had  been  the  overseer  of  the  vendor  firm  for 
several  years,  and  the  other  was  the  father-in-law 
of  one  of  the  partners,  who  were  persons  of  small 
means  relatively  to  the  value  of  the  things  pur- 
chased, nuule  upon  a  sudden  proposition  and  con- 
summated with  an  unusual  celerity  and  with  a 
coofldenoeas  to  the  precise  objects  bought  exisUnff 
at  the  moment  of  the  sale  and  the  value  of  the  same, 
rarely  found  in  ordinary  business  transactions,  will 
be  set  aside  as  simulated  with  the  cognizance  of  the 
purchasers,  where  the  vendors  continued  to  display 
an  active  interest  in  the  affairs  of  the  vendees  after 
the  sale.  American  Nat.  Bank  v.  Yiterbo,  46  La. 
Ann.  1813  asOD. 

And  a  sale  by  an  embarrassed  debtor  for  an  in- 
adequate price,  which  was  first  spoken  of  on  Satur- 
day afternoon  and  concluded  that  night  before  sui 
inventory  of  the  articles  sold  could  be  taken,  the 
purchaser  paying  $500  in  cash  that  night  upon  a 
demand  of  the  vendor  without  assigning  a  reason, 
the  balance,  which  was  expected  to  be  about  $250, 
being  required  to  be  paid  after  completion  of  the 
inventory,  to  a  creditor,  will  be  deemed  to  have 
been  made  with  an  intent  to  defraud  creditors, 
participated  in  by  the  purchaser,  which  will  invali- 
date it  as  against  creditors.  Adier- Goldman  Com- 
mission Co.  V.  Hathcock.  55  Ark.  578  a882). 

So,  a  conve]ranoe  of  bis  whole  property  by  a  per- 
son upon  the  eve  of  a  decree  k>eiog  rendered  against 
him  for  a  large  sum  of  money  which  would  go  far 
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to  make  such  inquiry  with  reasoaable  diligeoce, 
is  deemed  to  have  consiructive  notice  of  the 
fact  itself." 

Id  Foung  ▼.  Harris,  4  Dak.  867,  decided  in 
1887.  the  following  instructioD:  **Ia]80  instruct 
jou  that  a  transfer  of  personal  propertj*  made 
with  intent  on  the  part  of  the  seller  to  delay 


and  defraud  his  creditors,  and  the  party  to 
whom  the  transfer  is  made  has  knowledge  of 
the  facts  and  circumstances  from  which  such 
fraudulent  intent  might  reasonably  and  natur- 
ally be  inferred  by  an  ordinarily  cautious  per- 
son, is  fraudulent  and  void  against  the  rights 
of  creditors/'— while  it  was  held  to  be  as  liberal 


to  his  mfn,  to  his  brother-in-law  for  a  coDSideration 
equal  to  Ito  full  value,  who,  thoug:h  a  thrifty,  In- 
duscriooB  man,  waa  not  known  to  poflsesa  property 
tulBcient  to  pay  the  purchase  money,  and  who 
•ulTered  the  estate  to  remain  in  the  poeseasion  of 
the  former  tenant,  would  be  so  gtronffly  presumed 
to  be  fraudulent  that  It  ouRht  not  to  be  supported. 
Yenable  ▼.  Bank  of  United  States,  27  U.  S.  8  Pet, 
107.7L.ed.864a8a»). 

But  a  purchase  by  a  pawnbroker  of  a  stook  of 
fooda  of  a  tzader.  made  for  a  good  eoosldeiaclon 
aod  followed  by  due  change  of  ponscasion.  Is  irood 
asafrmhist  creditors,  thoufrh  the  purchase  was  made 
In  a  hasty  manner  and  without  making  any  inqui- 
ries w bother  the  vendor  was  indebted  or  whether 
he  wanted  to  sell  In  a  hurry.  Hale  v.  Saloon  Omni- 
bus Go.  4  Drew.  482, 28  U  J.  Ch.  N,  S.  777,  7  Week. 
Rep.  316  (1850). 

A  sale  made  by  a  debtor  out  of  the  ordinary 
couxae  of  business,  however,  is  not  fraudulent  per 
«e,  but  is  a  olrourostaoce  tending  to  prove  fraud. 
£tate,  Peirce.  v.  Merritt,  70  Mo.  270  (1879). 

It  is  only  prima  fade  evidence  of  fraud,  and  may 
be  oxercume  by  proof  that  the  grantor  acted  in 
good  faith  without  knowledge  of  the  insolvency. 
Bemheim  v.  Cbristal,  76  CaL  567  (1888);  Babbitt  v. 
Walbrun,  i  DHL  10  (1870). 

And  In  Lowenstein  v.  Fudlckar,  48  La.  Ann.  886 
<1891).  a  sale  for  an  adequate  consideration  in  cash, 
BBade  with  intent  to  defraud  the  veodor^s  creditors, 
was  upheld  in  the  abaeooe  of  anything  to  show  that 
the  purchaser  had  knowledge  of  such  intent, 
(hough  he  knew  that  the  vendor  was  notoriously 
insolvent  and  tbe  transaction  was  not  in  the  usual 
eoutae  of  bis  business. 

h.  SaUsonendiL 

Sales  on  credit  are  frequent  in  oommeroial  trans- 
actions, and  aa  a  matter  of  course  when  standing 
alone  furnish  no  evidence  of  a  fraudulent  intent. 
Taken  in  connection  with  the  insolvency  of  the 
Tendor.  however,  the  rule  is  different;  and  while 
(faia  does  not  escablisb  fraud  per  se,  such  sales  by 
an  insolvent  have  frequently  l>een  treated  as 
f urnishiog  one  of  the  elements  of  fraud  by  which 
the  transfer  is  vitiated. 

Thus,  the  insolvency  of  the  seller  of  goods,  and 
the  fact  that  credit  was  given,  are  not  sufBcient  to 
chow  a  participation  by  the  purchaser  in  an  intent 
of  the  vendor  to  hinder,  delay,  or  defraud  his 
creditors  which  will  vitiate  the  sale.  lienkauf  v. 
Moms,  66  Ala.  406  (1880). 

And  an  abeoluts  conveyance  by  an  insolvent 
detrtor  to  an  Insolvent  vendee,  who  has  no  knowl- 
edge of  the  vendor*B  embarrassments  and  who  en- 
tertains no  fraudulent  Intent  upon  a  long  credit,  is 
not  j>er  as  void,  though  it  may  be  evidence  of  fraud 
to  be  considered  by  the  jury.  Beasley  v.  Bray,  98 
K.C.  206(1887). 

The  mere  fact  that  an  Insolvent  debtor  may  sell 
property  on  credit,  even  to  one  who  knows  of  his 
insolvency,  does  not  necessarUy  make  the  trans- 
action fraudulent,  as  such  a  sale  may  be  the  best 
pooaible  means  of  realizing  on  the  property;  but  in 
each  sales  the  absolute  liability  of  the  buyer  should 
be  fixed  by  the  contract  of  sale  leaving  him  subject 
to  all  the  remedies  creditors  have  Insuchcaaea. 
Jacobs  V.  Totty,  76  Tez.  848  aoW). 

In  Clark  v.  Wise,  87  Barb.  416  a870),  however,  ft 
waa  said  that  aa  a  general  role  a  sale  on  credit  to  a 
purchaser  eognnant  of  the  vendor^s  insolvency  is 


fraudulent,  aa  the  necessary  effect  la  to  hinder  and 
defraud  creditors. 

And  the  custom  of  a  merchant  in  carrying  on  a 
particular  business  to  buy  upon  credit  would 
ordinarily  be  sufficient  notice  to  a  purchaser  of  hia 
whole  stock  that  he  was  more  or  less  In  debt  at  the 
time  of  the  sale.  Le  Olerse  v.  Whitehurst,  66  Tex. 
244(1886). 

And  a  sale  of  chattels  upon  an  agreement  for  an 
unusual  extension  of  credit  to  the  purchaser  may 
be  oonstdered  by  the  jury  in  determining  the  good 
faith  of  the  tranaaotlon.  Spaulding  v.  Adams,  68 
Iowa,  487  (1884). 

So,  a  purchase  of  goods  on  time  extending  beyond 
the  time  when  claims  against  the  vendor  become 
due,  by  a  purchaser  who  knew  that  the  vendor  was 
largely  in  debt  for  the  goods  sold,  may  be  con- 
Bidered  by  the  jury  in  connection  with  other  facts 
in  determining  whether  the  transaction  waa 
fraudulent.    Hughes  v.  Monty,  24  Iowa.  480  (1868). 

And  a  sale  of  gooda  by  a  debtor  in  failing  cir- 
cumstances, to  be  paid  for  when  the  purchaser  waa 
able,  is  invalid  as  against  creditors,  where  the  pur- 
chaser knew  of  the  vendor*s  financial  condition,  or 
of  such  facts  as  were  sufficient  to  put  him  upon  in- 
quiry which  would  have  enabled  him  by  reaaonaltle 
diligence  to  have  ascertained  such  condition. 
Jacobs  V.  Totty,  niipra. 

And  a  conveyance  of  all  his  property  by  a  father, 
greatly  In  debt  and  In  apprehension  of  a  heavy 
judgment  against  him,  to  his  son  for  a  cash  pay- 
ment and  deferred  payments  without  interest,  run- 
ning through  a  period  of  fifteen  yeara,  providing 
that  the  son  shall  maintain  the  father  and  his 
mother  during  their  Uvea,  will  be  set  aside  aa 
fraudulent  as  against  creditors  in  the  absence  of 
any  explanation  consistent  with  honesty  of  pur- 
pose.   Click  V.  Oreen,  77  Ya.  807  (1888). 

And  notice  to  a  purchaser  of  a  mortgage  of  tha 
insolvency  of  the  mortgagor  la  notice  of  the  cor  • 
rupt  purpose  of  the  arrangement,  where  the  sum 
secured  did  not  l>ear  interest  for  a  year  and  part  of 
the  amount  was  not  pajrable  until  eight  years  after 
Ita  date,  and  the  purchaser  knew  that  it  was  a 
scheme  by  which  the  Insolvent  debtor  had  trana- 
ferred  all  his  tangible  property  to  his  son,  who  waa 
without  meana,  and  who  up  to  the  time  of  the  exe- 
cution of  the  mortgage  had  lived  as  a  member  of 
his  father's  family.  De  Witt  v.  Van  Sickle,  28  N.  J. 
Eq.  200  (1878). 

So,  a  purchase  of  a  stock  of  goods  without  taking 
any  inventory,  by  one  unacquainted  with  the  busi- 
ness or  with  the  value  of  such  goods,  at  60  per  cent 
of  cost  price,  which  was  but  60  per  cent  of  the  in- 
debtedness against  the  goods,  giving  negotiable, 
unsecured,  and  noninterest-bearing  notes,  of  equal 
amounts,  due  in  six,  twelve,  and  eighteen  moo  tha, 
is  invalid  as  against  creditors  where  it  included  all  ^ 
of  the  debtor^s  property.  Bot)erts  v.  BadclUf,  86 
Kan.  602  (1886). 

And  a  transfer  by  a  failing  debtor  to  his  son  and 
clerk,  taking  notes  withoutseaurity,  payable  from 
three  months  to  three  years  from  date,  with  a  view 
of  placing  hia  property  in  such  a  situation  that  his 
creditors  could  not  take  it  under  legal  process  and 
to  compel  them  to  take  such  notes.  Is  such  a  hin- 
dering and  delaying  of  creditors  as  will  render  the 
transfer  void.  Downing  v.  Kelly,  48  Barb.  M7  (1867). 

And  a  sale  by  a  merchant  of  a  stuck  of  gooda 
worth  about  86,000  when  hia  indebtedness  waa  but 
little  over  half  that  sum,  to  his  son  who  waa  with- 
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M  the  person  attacklDg  the  coDveyance  on  the 
gfouDcl  of  fraud  couldclaim  the  law  to  he,  was 
yet  held  to  he  proper  as  limiting  and  qualify- 
ing the  expression  ''in  good  faith"  used  in  an- 
other part  of  the  iostructioDs. 

In  t^auer  ▼.  Altertan,  151  U.  8.  607.  88  L. 
ed.  286,  the  proper  construction  of  the  Dakota 
statute  with  reference  to  fraudulent  transfers 


was  before  the  Supreme  Court  of  the  United 
States.  Ck>nceming  it.  Mr.  Justice  Harlan, 
after  referring  to  the  construction  placed  upon 
the  law  in  Dakota,  and  in  holding  that  the  in- 
struction which  was  giyen  by  the  trial  court,, 
under  the  Dakota  statute,  simdar  to  that  whicb 
was  asked  for  by  the  plaintiff  below,  was  proper,, 
said:  "A  less  stringent  rale  cannot  be  appliecl 


out  property  of  value  and  had  been  in  his  employ 
for  some  time,  at  a  dme  when  hJs  oredttora  were 
presslnff,  the  oonaideratton  beins  promissory  notes 
running  from  three  months  to  three  years,  will  be 
held  to  be  fraudulent  and  void  as  against  oredltors, 
where  shortly  after  the  purchase  the  son  went 
away  to  sohool  leaylnv  his  father  in  possession 
under  power  of  attorney.  Kuru  v.  Miller.  S6  Kan« 
814  (1881). 

And  a  transfer  by  an  Insolrent  who  was  beln^ 
pressed  by  creditors,  of  all  his  visible  property 
which  was  not  exempt  or  encumbered  to  its  f  uU 
ralue,  to  a  younir  man  of  small  pecuniary  means 
who  was  a  relative  and  who  was  al>out  to  marry  the 
crantor^  daughter,  by  the  terms  of  which  the  pur- 
ohase  money  was  to  be  paid  in  instalments  through 
a  period  of  six  years,  the  grantor  remaining  in  pos- 
session and  the  grantee  conveying  a  part  of  It  to 
the  grantor^  wife  upon  a  fictitious  oonslderation  a 
short  time  afterwards  and  the  parties  uniting  in 
raising  money  on  the  land  for  their  common 
benefit,— is  fraudulent  and  void  as  to  creditors. 
Thames  ▼.  Kembert,  68  Ala.  Sfll  (1879). 

Knowledge  by  a  purchaser  of  a  stock  of  goods 
known  to  him  to  have  been  purchased  by  the 
vendor  upon  credit,  that  the  vendor  bad  plenty  of 
other  property  to  satisfy  all  the  liabilities  which  the 
giie  and  character  of  his  business  would  loduce  any- 
one to  suppose  existed  at  any  one  time  however.  Is 
sufficient  to  silence  the  inquiry  which  he  would 
otherwise  have  been  called  upon  to  make  by  such 
knowledge  that  the  goods  were  purchased  upon 
credit.    Le  Qferse  v.  Whiteburst,  06  Tex.  244  a886). 

A  purchaser  of  goods  from  an  Insolvent  detytor 
for  a  fair  price  Is  not  chargeable  with  notice  of  the 
Insolvency  of  the  vendor  so  as  to  in  vaUdate  the  sale, 
by  the  fact  that  in  making  an  inventory  of  the 
stock  with  a  view  of  making  the  purchase  he  used 
invoices  which  showed  that  the  goods  had  been 
bought  upon  credit,  there  being  nothing  to  show 
that  the  goods  were  not  then  paid  for.  Smith  v. 
Kaufman,  100  Ala.  406  (1898). 

L  PwrthoM  pending  aetUm, 

A  valid  sale  of  property  during  the  pendency  of 
an  action  brought  for  the  purpose  of  setting  aside 
an  alleged  fraudulent  sale  of  the  same  property  to 
the  detriment  of  a  complaining  creditor  cannot  be 
made  either  by  the  vendor  or  his  vendee  or  both. 
New  Orleans  v.  Marohand,  86  La.  Ann.  2SS  (188^. 

Persons  olaimiog  land,  not  parties  to  a  suit,  with 
a  title  derived  pendente  lite^  are  in  no  better  condi- 
tion than  those  under  whom  they  claim.  Schafer- 
man  v.  0*Brien,  28  Md.  666, 98  Am.  Deo.  706  a868). 

And  a  purchaser  pendente  lite  from  one  holding 
an  alleged  fraudulent  conveyance  acquires  no  title 
«  as  against  the  claim  in  suit.  Oopenheaver  v.  Huff- 
aker,  6  B.  Hon.  18  (1846). 

And  a  purchase  by  the  wife  of  a  mortgagor  at 
a  sale  by  the  trustee  under  the  mortgage,  paying 
the  purchase  price  with  her  own  money  during  the 
pendency  of  the  proceeding  in  which  she  was  a 
party  to  set  aside  the  mortgage  upon  the  ground 
of  fraud,  does  not  make  her  an  innocent  purchaser, 
and  she  cannot  hold  as  against  creditors.  Henry  v. 
Barren,  57  Ark.  660  (189B). 

So,  an  assignment  of  cboses  in  action,  made  by 
an  execution  debtor  after  proceeding  for  discov- 
ery, to  an  assignee  having  notice  of  such  proceed- 
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Ing,  Is  void  as  against  a  receiver  subsequently  ap- 
pointed.  Ooleman  v.  Roff,  46  K.  J.  L.  7  (1BH8). 

And  one  who  purchases  lands  after  a  suit  to  fore- 
close a  vendor^  lien  thereon  has  been  pending  for 
over  five  years  Is  chargeable  with  constructive  no- 
tice thereof,  and  is  not  entitled  to  protection 
against  creditors.  Hntchlns  v.  Chapman,  87  Tex«. 
612  a872). 

And  actual  notice  to  a  purchaser  ftom  a  husband, 
that  bis  wife  has  sued  for  a  divorce  and  that  sh» 
claims  the  property  purchased,  brings  a  case  wlthia 
the  provisions  of  Ky.  Rev.  Stat  chap.  47,  art.  S,  •  12;. 
providing  that  sales  and  conveyances  made  }aj  m 
husband  to  a  purchaser  with  notice  and  with  Intent 
to  defraud  and  hinder  the  wife  shall  be  void  a* 
against  her.  Williams  v.  Gooch,  8  Met  (S:y.)  4» 
(1861). 

So,  a  purchaser  of  a  fraudulent  grantee  with 
knowledge  of  a  suit  against  the  original  vendor  an<ft 
of  the  relation  between  him  and  his  immediate 
vendor,  and  of  the  fact  that  his  vendor*s  deed  was 
recorded  just  before  judgment  was  entered  in^rach 
action,  is  not  an  innocent  purchaser,  the  facta 
being  sufficient  to  put  him  upon  inquiry.  Hamlia 
V.  Wright,  26  Wis.  80  (1870). 

And  a  purchase  of  an  estate  of  a  tenant  for  Ilf» 
who  was  outlawed  and  had  absconded,  made  at  an 
undervalue  pending  an  action  at  law  against  the 
vendor  of  which  the  purchaser  had  notice,  la 
fraudulent  and  void  as  against  creditors.  Hem» 
V.  Meeres,  1  Yem.  466  (1687). 

And  a  purchaser  in  good  faith  from  a  ftaudulent 
grantee  will  not  be  protected  as  to  purohaae> 
moneys  paid  by  him  after  service  of  summons  upon 
him  in  an  action  by  a  judgment  creditor  of  hie 
vendor^  grantor  to  have  tUe  several  sales  adjudged 
fraudulent  and  his  judgment  declared  a  lien  on  tb» 
land.    Hamlin  v.  Wright,  tntpra. 

The  knowledge  of  a  vendee  at  the  time  of  hia 
purohase,that  asuit  was  pending  against  his  vendor 
to  recover  judgment  for  a  debt,  however.  Is  not  of 
Itself  proof  of  a  fraudulent  intent  on  his  part. 
Stewart  v.  English,  6  Ind.  176  ( 1866):  Merchants*  Nau 
Bank  v.  Nortbrup,  22  N.  J.  Bq.  68  (1871). 

And  the  pendency  of  an  action  brought  by  n 
creditor  against  a  mortgagor  and  a  mortgagee  to 
recover  damages  for  conspiracy  is  not  notice  to  a 
purchaser  in  good  faith  at  a  ssle  made  under  a 
chattel  mortgage,  of  any  infirmity  in  it,  at  least 
where  the  complaint  has  not  been  filed.  Zoeller  v» 
BUey,  100  N.  Y.  102,  68  Am.  Rep.  107  (1886). 

So,  in  Peaslee  v.  Collier,  88  Mich.  649  (1880),  a  con- 
veyance of  a  mortgaged  homestead  and  other  land 
by  a  husband  to  his  wife  in  consideration  of  the  re- 
lease of  her  dower  in  other  real  estate  owned  by- 
hlm  and  which  he  desired  to  dispose  of,  and  of  $200 
claimed  to  be  due  her  for  Improvements  upon  the 
homestead,  was  upheld  where  the  only  evidence 
tending  to  show  fraud  consisted  of  the  fact  that  the 
deed  was  made  during  the  pendency  of  a  creditor*a 
suit  and  when  he  was  about  to  procure  judgment. 

But  the  pendency  of  suits  against  an  indebted 
vendor  at  the  time  that  a  purchaser  bujrs  lands  of 
him  Is  a  badge  of  fraud  and  a  fact  for  the  consid- 
eration of  the  jury  In  determining  whether  the 
purchaser  bought  with  notice  under  tbestatute  of 
Bllzabetb.    Colquitt  v.  Thomas,  8  Oa.  258  (1860). 

And  a  sale  of  his  property  made  by  a  defend- 
ant in  execution  pending  litigation  to  prevent  those 
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to  the  Dakota  statute  relating  to  traDsfera  of 
property  with  iDtent  to  delay  or  defraud  credit- 
-OI8.  The  plaiDtiff  had  the  right,  b^  a  purchase 
-of  his  brother^s  stock  of  merchandise,  to  obtain 
payment  of  his  claims  in  preference  to  the 
claimB  of  other  creditors.  But  the  statute  of 
Dakora,  however  liberally  construed  in  favor 
of  porchaseis  from  a  fraudulent  debtor,  will 


not  permit  him  to  enloy,  to  tlve  exclusion  of 
other  creditors,  *he  fruits  of  his  purchase,  when 
the  sale  was  made  with  the  intent  to  delay  or  de- 
fraud other  creditors,  if  he  had,  at  the  time,  ac- 
tual notice  of  such  intent  or  knowledge  of  such 
circumstances  or  facts  as  were  sufficient  to  put 
a  prudent  person  upon  an  inquiry  that  would 
have  disclosed  the  existence  of  such  intent  upon 


«uiD9  him  from  making  their  olaims,  to  a  purchaser 
wbo  had  leesonable  grounds  to  siupeot  that  snob 
waa  bis  object.  Is  invalid  as  amlnst  the  person 
•aataifr  him.   Smith  ▼.  Weilbom,  75  Oa.  7W  (1885). 

And  one  who  has  a  cause  of  action  for  the  se- 
-duction  of  his  wife  la.  In  legal  contemplation,  a 
■creditor  of  the  wronirdoer,  and  In  a  suit  to  enforce 
a  Jadirment  obtained  for  such  wron?,  airainst  real 
«atate  fraudulently  oonvejed.  It  Is  competent  to 
Introduce  declamtions  of  the  grantee  made  before 
the  deed  was  executed  to  him,  showing  hla  knowl- 
edge that  such  a  rlsrht  of  action  existed*  Hun- 
«mger  y.  Hof er,  HO  Ind.  800  (1887). 

And  a  conveyance  by  a  debtor  of  all  hts  attaeha- 
Ide  property  while  a  reference  Is  pending  between 
the  debtor  and  a  creditor,  when  there  was  reason 
to  presume  that  an  award  had  been  made  against 
hlm«  the  debtor  being  permitted  to  use  and  deal 
with  the  property  after  the  conveyance  the  same 
aa  before,  of  which  he  sold  a  large  portion,  the  ven- 
dee making  no  effort  to  obtain  the  proceeds  or  to 
interfere  with  the  management  and  disposition,  in 
oonnecdon  with  declarations  by  both  vendor  and 
vendee  that  the  vendor^s  determination  was  to 
avoid  the  pajrment  of  a  designated  creditor,— is  suf- 
Ocient  to  warrant  the  Inference  that  the  convey- 
ance was  taken  simply  to  prevent  sooli  creditor 
from  aecurtng  hla  demand.  Hartshorn  v.  Bames, 
a  Me.  98  (1848). 

As  to  commencement  of  suit  as  notloe  to  charge 
purchaser  who  has  not  paid  a&l  the  purchase 
money,  see  imfra^  Y  tlL,  Pavmant  afUir  notice. 

J.  PwrdutMe  pending  attachment  cr  exeeuiion* 

A  conveyance  at  a  time  when  the  writ  of  attach- 
ment against  the  property  of  the  grantor  was  m 
the  hands  of  the  sheriff,  of  the  lasulnsr  of  which  the 
gmntee  had  no  knowledge  and  which  was  never 
lened,  is  not  rendered  fraudulent  by  such  attach- 
ment proceeding.  Lowry  v.  Howard,  85  Ind.  170, 9 
Am.  Bep.  ore  (1871). 

And  an  innocent  purchaser  for  value  from  a 
fnndulent  grantee  who  purchased  subsequent  to 
an  attachment  of  aU  the  original  grantor's  Interest 
in  real  estate,  which  such  original  grantor  had  con- 
veyed to  the  fraudulent  grantee  by  deed  recorded 
liefore  the  attachment.  Is  not  put  upon  notice  and 
Inquiry  as  to  sooh  previous  tranaaotion.  Ashland 
fiav.  Bank  v.  Mead,  83  N.  H.  435  (1885). 

But  a  purchase  of  property  under  circumstances 
which  must  have  suggested  to  the  purchaser  that 
the  object  of  the  vendor  was  to  dispose  of  hla  prop- 
erty for  value  before  it  could  be  attached  or 
Mted  under  a  judgment  recently  obtained  la  In- 
valid as  against  the  Judgment  debtor,  though  he 
had  no  actual  notice  of  such  Intent.  Oreen  y. 
TSntum.  19  N.  J.  £q.  105  a068). 

And  a  bill  of  saleor  deed  ts  invalid  as  a  fraud 
npon  oreditorB  when  taken  at  a  time  when  attauh- 
ment  had  been  levied  on  the  vendor's  stock  and  his 
career  as  a  merchant  was  practically  dosed,  and 
the  vendee  knew  that  there  were  other  <»editors, 
and  the  consideration  consisted  of  le<ral  aervlcea, 
oiost  of  which  was  earned  In  the  litigatloa  accru- 
ing out  of  the  transactloiL  liddle  v.  Allen,  90 
Iowa,  738  (1894.) 

And  the  negotiation  by  a  debtor  of  a  sale  of  all 
his  property.  In  haste  and  at  an  unseasonable  hour, 
•fter  the  refusal  of  another  to  purchase  the  goods. 


because  he  was  expected  to  pay  the  purchase 
money  to  the  debtor  Instead  of  to  creditors,  to 
whom  the  purchaser  had  offered  to  loan  money  to 
oonaummate  the  purchase,  having  knowledge  that 
an  attaohment  waa  about  to  issue,  and  urged  the 
completion  of  the  Inventory  as  soon  as  possible, 
shows  an  active  participation  by  the  purchaser  m 
the  fraudulent  Intent  of  the  vendor  which  will  in- 
validate the  conveyance.  Garter  Bros.  v.  Ooleman* 
88  Ala.  177  (1886). 

And  a  sale  by  a  fraudulent  purchaser  who  had 
taken  the  property  from  a  previous  fraudulent 
vendor  who  intended  to  hinder  and  defraud  his 
creditors,  made  to  an  employee  wbo  knew  that  an 
attachment  was  about  to  be  levied  thereon  as  the 
property  of  the  fraudulent  vendor,  taking  his 
notes  therefor,  does  not  make  such  employee  a 
bona  fide  purchaser.  Lane  y.  Starkey,  15  Neb.  885 
(1888). 

So,  a  bona  fide  sale  of  goods  for  a  valuable  con- 
sideration la  not  Invalidated  by  knowledge  tbat  an 
execution  is  about  to  be  imued  against  the  property 
sold.  Hale  v.  Saloon  Omnibus  Oo.  4  Drew.  tfS,  88 
L.  J.  Ch.  N.  8. 777, 7  Week.  Rep.  816  a869). 

And  the  mere  knowledge  of  a  purchaser  of  the 
fact  that  the  sheriff  was  aeeklngto  subject  the 
property  purchased  to  the  satisfaction  of  execution 
m  Ids  hands  would  not  of  itself  invalidate  the  pur* 
chase.    Blgenbrnn  y.  Smith,  98  N.  a  807  a887). 

But  if  he  purchased  with  a  view  to  defeat  the 
remedy  of  creditors  in  relation  to  the  gooda  pur- 
chased. It  would  be  mvalld,  though  he  gave  a  fair 
price.   Ibid, 

So,  the  levy  of  an  exeontlon  issued  upon  a  Judg- 
ment against  a  third  person  rendered  subsequent 
to  a  purchase  by  one  holding  under  an  executory 
contract  is  not  such  constructive  notloe  to  the 
purchaser  of  fraud  on  the  part  of  the  vendor  as 
wUl  render  the  sale  Invalid.  Stada  baker  y.  Lan- 
gard,  79  Ind.  880  (1881). 

And  a  sale  by  Judgment  debtors,  with  the  con- 
sent of  the  Judgment  creditors,  of  property  levied 
upon  under  execution,  issued  on  confessed  Judg- 
ments, Is  not  fraudulent  and  void  as  to  other  cred- 
Iton  In  the  absence  of  anything  to  Impeach  the 
Judgments  or  the  good  faith  of  the  purchaser  who 
took  the  property.  McBvony  y«  MoOann,  81  Neb. 
007(1891). 

One  who  purchases  lands  after  allowing  himself 
to  be  turned  out  of  possession  thereof  on  an  exe- 
cution against  his  father,  which  were  worth  more 
than  16,000,  for  S760,  knowing  that  his  father  had 
been  contesting  the  title  for  years,  however,  must 
be  deemed  to  have  been  put  upon  Inquiry  and  can- 
not be  regarded  as  a  bona  Ude  purchaser  without 
notice.   Pitney  v.  Leonard,  1  Paige,  461  (1889). 

As  to  levy  of  attachment  or  execution  as  notice 
to  charge  purchaser  who  has  not  paid  all  the  pui^ 
chase  money,  see  infrtk^  YIII.,  Pai/m«nt af(ernotf6s» 

k.  CowMyaneefrauduientonitsfaee, 
Where  a  conveyance  is  fraudulent  on  Its  face, 
both  parties  will  be  deemed  to  have  been  coanlzant 
of  and  partloipntedin  the  fraud.    l>oe,  Lassiter,  v. 
Davla,  6i  N.  C.  486  (1870). 

And  a  purchaser  uuder  a  conveyance,  containing 
upon  Its  face  evidenoe  of  a  fraudulent  purpoee  to 
defeat  creditors,  takes  with  notice  of  such  pur- 
pose. Elgenbrun  v.  Smith,  98  N.  C.  207  (1887);  Pal- 
mer V.  Giles.  5  Jones,  Bq.  75  (1869). 
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the  part  of  th^  Teodor.  The  plaintiff  could 
not  properly  have  claimed  a  more  fayorable 
interpretation  of  the  Dakota  statute  than  was 
given  to  it  by  the  court  below.  A  statute 
that  declares  every  transfer  of  property,  made 
with  intent  to  delay  or  defraud  any  creditor  of 
his  demands,  void  against  all  creditors  of  the 
debtor,  would  be  wholly  defeated  in  its  opera- 


tion  if  the  rights  of  the  transferee  were  not 
subject  to  tbe  rule  that  'whatever  is  notice 
enough  to  excite  attention  and  put  the  party  on 
bis  guard,  and  call  for  inquiry,  is  notice  of 
everything  to  which  such  inquiry  might  haye 
led.'  Wood  V.  Carpenter,  101  U;  S.  185,  141, 
25  L.  ed.  807,  809;  Kennedy  v.  Oreen,  8  MyL 
&  E.  099,  720."    The  case  of  Shatter  v.  AUer- 


The  title  of  a  purchaser  Id  good  faith  from  an  as- 
•iirnee  for  the  benefit  of  creditors,  however,  to  not 
affected,  under  2  N.  Y.  Bev.  Stat.  p.  187. 1  (&,  provid- 
ing that  the  title  of  the  purchaser  shall  not  be  af- 
fected uolesB  it  should  appear  that  be  bad  previous 
notice,  by  tbe  fact  that  the  fraudulent  character  of 
the  assignment  appeared  upon  its  face,  as  the  pre- 
vious notice  provided  for  refers  to  actual  and  not 
constructive  notice.  Wilson  v.  Marlon,  25  N.  Y. 
8upp.  1006  (IBM), 

L  KnowUdge  of  or  notice  to  anient. 

The  rule  that  notice  to  an  agent  or  attorney  Is 
notice  to  his  principal  applies  to  notice  to  the  at- 
torney for  a  grantee  of  tbe  Insolvency  or  fraudu- 
lent intent  of  his  grantor.  Wiley  v.  KniRht,  fff 
Ala.  386  (1865). 

And  notice  to  a  husband  who  acted  as  agent  of 
bis  wife  in  making  a  purchase,  of  tbe  fraudulent 
Intent  of  tbe  vendor,  is  equivalent  to  a  notice  to 
tbe  wife.    Hart  v.  Saodv.  89  W.  Ya.  644  rl884). 

Bo  a  purchaser  ata  public  sale  of  lands,  designed 
and  carried  out  for  tbe  purpose  of  defrauding  tbe 
creditors  of  the  owner,  cannot  bold  such  lands  as 
against  such  creditors,  where  tbe  person  represent* 
ing  him  in  tbe  transaction  had  knowledge  of  such 
fraudulent  intent,  though  he  was  not  personally 
present  and  was  ignorant  as  to  the  facts.  Lund  v. 
Equitable  L.  Assur.  8oc  81 N.  J.  Bq.  855  (1879). 

And  tbe  knowledge  of  an  attorney  in  whose  bands 
a  daim  was  placed  for  coUection,  that  tbe  debtor 
had  given  a  mortgage  for  a  large  debt  covering  all 
his  other  property,  and  that  there  were  other  de- 
mands extoting  against  him,  some  of  which  were  In 
bis  hands  and  upon  which  be  bad  vainly  endeavored 
to  obtain  collateral  security,  is  suflBcient  to  put  him 
upon  notice  as  to  tbe  debtor's  insolvency  so  as  to 
invalidate  a  transfer  made  by  him  to  his  client, 
though  be  did  not  know  positively  that  he  was  in 
failing  circumstances.    Wiley  v.  Knight,  supra. 

And  a  bill  of  sale  prepared  by  a  solicitor  who 
acted  for  both  parties  to  it  and  for  himself,  and 
wbo  bad  previously  ascertained  that  the  person 
giving  the  bill  of  sale  was  considered  by  a  sherilTs 
officer  to  be  a  swindler  and  a  disreputable  charac- 
ter, to  fraudulent,  and  will  be  set  aside  upon  tbe 
ground  that  the  person  taking  tbe  bill  of  sale  had 
notice  of  all  tbe  circumstances,  tbe  knowledge  of 
bis  agent  being  regarded  as  hto  own.  Sykes  v. 
Bond,  7  Jur.  N.  8. 1024  (1861). 

But»  as  in  cases  of  agency  in  general,  the  knowl- 
edge or  notice  must  have  been  acquired  or  re- 
ceived by  the  agent  while  he  was  acting  in  that 
particular  employment. 

Thus,  where  one  in  tbe  course  of  hto  business  as 
ageot,  attorney,  or  counselor  for  another,  obtains 
knowledge  of  facts  from  which  a  trust  would  arise, 
and  afterwards  becomes  tbe  agent,  attorney,  or 
counselor  of  a  subsequent  purchaser  of  tbe  prop- 
erty to  which  tbe  trust  attached,  in  an  Independent 
and  unconnected  transaction,  hto  knowledge  to  not 
notice  to  tbe  person  for  whom  he  acts  under  the 
second  employment.  Hood  v.  I^hnestock,  8  Watts, 
489, 84  Am.  Dec.  489  (1880). 

And  knowledge  of  a  note  broker  of  the  fraudu- 
lent character  of  notes  and  a  deed  of  trust  sold  by 
him  does  not  affect  the  purchaser  with  notice, 
wbere  be  bought  on  the  faith  of  the  record  title. 
Fury  V.  Kempin,  79  Mo.  477,  9  Mo.  App.  80  a880). 
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And  tbe  knowledge  of  one  who  acts  as  agent 
both  for  the  firm  of  which  be  to  a  member  and  a 
corporation  of  which  be  to  president,  in  a  sale  by 
tbe  firm  to  tbe  oorporatdon,  of  tbe  insolvency  of 
the  firm,  wiU  not  lie  imputed  to  the  corporation  ao 
as  to  render  the  transfer  invalid  as  to  creditors* 
where  he  to  faithful  to  the  interests  of  the  corpora- 
tion  and  hto  action  to  favorable  to  it.  Seixa* 
V.  CItiaens'  Ban  k,  88  La.  Ann.  «B4  (1886). 

8o,  a  sale  made  by  an  agent  in  contemplation  of 
hto  principalis  bankruptcy,  for  the  purpose  of  rais- 
ing money  for  such  principal  and  another,  to  not 
an  act  of  bankruptcy  on  the  part  of  the  principal 
where  the  purchaaer  did  not  know  the  sale  to  b» 
fraudulent.  Harwood  v.  Bartlett,  6  Bing.  N.  C.  6U 
8  8cott,  171. 4  Jur.  78  (1889). 

And  a  wife  to  whom  a  deed  is  made  by  a  thiixl 
person  by  the  permission  of  her  husband,  who  par- 
ticipated with  the  grantor  in  hto  intent  to  defraud 
otber  creditors,  to  not  chargeable  with  complicity 
in  her  husband*s  intent' where  die  purchased  with- 
out any  participation  in  or  actual  knowledge 
thereof,  and  the  evidence  does  not  show  that  h» 
was  her  agent.    Bruen  v.  Dunn,  87  Iowa,  488  (1808),. 

m.  Other  cUroumstancee  and  eondUUma, 

Tbe  following  are  oases  tending  to  show  what 
participation  by  a  purchaser  in  the  fraudulent  in- 
tent of  his  vendor  will  invalidate  tbe  tranafer^ 
which  do  not  fall  within  any  of  the  above  subieots* 
and  do  not  appear  to  be  readily  susceptible  of  any 
logical  classification. 

The  failure  of  a  wife  to  sign  a  deed  of  convey- 
ance to  not  sufficient  to  charge  tbe  grantees  of  her 
husband  with  notice  tliat  he  made  the  conveyance 
to  prevent  her  from  recovering  alimony  in  any  suit 
she  might  commence  tberefor*  Demarest  v.  Houae» 
91  Hun,  S90  (1895). 

And  a  false  statement  of  a  consideration  in  a  deed, 
made  with  a  fraudulent  intent  on  the  part  of  the 
grantorto  not  alone  sufficient  proof  of  the  grantee^* 
participation  in  such  fraudulent  intent,  and  to  noa 
enough  to  deprive  the  latter  of  her  right  to  reim- 
bursement out  of  tbe  premises  for  actual  pay- 
ments to  the  grantor.  Levi  v.  Wetoh,  46  N.  J.  Bq. 
867  (1888). 

But  a  deed  which  was  not  delivered  to  the  grantee 
in  any  other  way  than  by  tbe  grantor^s  pnttinir  it 
on  record  raises  a  well-founded  suspicion  as  to  the 
bona  fides  of  the  transaction  as  to  creditors,  where 
the  grantee  some  months  after  the  date  of  the  deed 
and  when  tbe  title  appeared  therefrom  to  be  in 
him,  was  present  and  participated  in  a  negotiation 
for  a  loan  of  money  to  hto  grantor  wbich  waste  be 
secured  by  a  deed  of  the  same  land.  Budgins  v. 
Kemp.  61  U.  8.  20  How.  46, 15L.  ed.  868  (1857). 

So,  tbe  fact  that  previous  to  a  conveyance  by  a 
husband  to  hto  wife  credit  was  given  to  tbe  hus- 
band, and  tbe  creditor  was  not  informed  of  the 
conveyance  when  a  subsequentcredit  was  given,  ia 
not  evidence  of  fraudulent  intent.  Truesdell  v. 
Sarles,  104  N.  Y.  164  (1887). 

And  tbe  fact  that  a  purchaser  of  goods  failed  in 
business  three  months  after  bto  purchase  to  not  of 
itself  sufficient  to  uphold  a  finding  of  fraud  in 
which  be  had  participated.  McCreery  v.  Gordon. 
88  Hun.  467  (1866). 

And  entries  in  the  books  of  a  partnership  of 
wbich  a  purchaser  was  a  member,  tending  to  show 
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1011  was  an  appeal  from  a  decision  of  the 
supreme  court  of  the  territory  of  Dakota,  ren- 
dered also  before  we  adopted  the  Dakota  stat- 
ute, and  these  citations  and  eicerpts  from 
decided  cases  will  certainly  be  amply  sufficient 
to  show  what  the  law  is,  and  was,  in  the  luris- 
diction  from  which  we  have  borrowea  our 
staiate,  and   what  the  law  Is,  by  adoption. 


here;  and  the  rale,  which  we  think  the  proper 
one,  not  only  has  the  law  itself  infi^rafted  into 
the  Jurisprudence  of  this  territory  to  support  it, 
but  is  amply  supported  by  the  decisions  of  th& 
highest  courts  in  the  states. 

In  Hough  ▼.  Dicktnson,  58  Mich.  89,  thetria» 
court  had  gi?en  the  following  instruction:  '*(9> 
Fraudulent  Intent  cannot  te  inferred  by  th& 


hk  participation  tn  the  fraud  of  the  Tendor  in  mak- 
ing a  sale,  will  not  InTalldate  it  as  affalost  cred- 
iton.  in  the  absence  of  other  evidence,  where  lie 
denies  the  circumstances  tending  to  implicate 
him.   WiUiamson  v.  Williams,  11  Lea,  866  (UW). 

So,  that  there  was  a  piece  of  paper  pasted  on  the 
tack  of  one  of  several  bonds  and  also  of  one  of  the 
coupona,  and  on  betnff  held  up  to  the  llffht  the  pa^ 
per  where  some  of  the  numbers  of  the  coupons 
were  appeared  to  be  thin  and  wom«  would  not 
teod  to  excite  suspicion  or  notice  of  a  prudent  pur- 
chaser as  to  the  question  of  the  seller's  title.  Bird- 
siOl  ▼.  Bussell,  89  N.  Y.  2»  (1864). 

And  the  return  of  a  half  doien  hogs  bj  a  pur- 
ehBser  of  a  stock  of  iroods  from  an  emtMrrHSsed 
sDd  insolvent  debtor,  which  were  at  flxst  included 
in  the  sale  but  afterwards  struck  out  by  agree- 
ment«  and  the  deduction  of  the  agreed  price  from 
the  purchase  money  to  be  paid,  do  not  as  a  mat- 
ter of  law  show  a  participation  in  the  fraud  of  the 
grantor  which  will  inyalldate  the  sale,  but  are  a 
oatter  for  consideration  of  the  Jury  in  oonnec- 
tion  with  the  evidence  explaining  tt.  Smith  v. 
Oollfns,  94  Ala.  894  (1891). 

And  an  exchange  of  property  by  a  debtor  about 
to  make  an  asigoment  for  the  benefit  of  his  cred- 
icon  with  another,  effected  through  a  third  person 
who  acted  as  the  friend  and  adviser  of  each,  t>oth 
of  the  parties  having  great  confidence  in  his  Judg- 
ment and  candor,  not  made  secretly  or  hastily  but 
after  full  negotiation  and  consideration,  the  deed 
being  placed  upon  record  as  soon  as  it  was  made, 
will  not  be  deemed  fraudulent  as  against  creditors 
of  the  del>tor  about  to  assign.  PlUsbury  v.  Kingon, 
asN.J.  Bq.413(1ft»). 

But  a  corporation  fraudulently  organized  by 
three  persons  for  thetr*own  use  and  benefit,  and  to 
which  they  fraudulently  transferred  their  prop- 
erty for  the  purpose  of  defrauding  their  creditors, 
luch  persons  owning  and  controlling  all  the  stock, 
cannot  be  regarded  as  an  innooent  purchaser  who 
will  be  protected  as  against  creditors.  Clark  v. 
Walter T. Bradley  C9oa],lfc  AC. Co.  28  Wash. L.  Bep. 
419(1806). 

And  a  conveyance  by  a  merchant  of  all  his  stock 
to  his  brother  who  had  acted  as  bis  clerk,  followed 
by  an  offer  by  the  purchaser  to  compromise  with 
the  creditors  at  20  cents  on  the  dollar,  after 
which  they  retired  to  an  adjoining  county  and  the 
purchaser  started  up  business  for  hunself,  employ- 
ing the  vendor  as  his  clerk,  will  be  regarded  as  a 
iham  sale  and  a  scheme  to  avoid  the  payment  of 
the  vendor^s  debts,  where  at  about  the  same  time 
be  had  sworn  that  he  was  worth  $2,600  over  and 
above  his  debts,  liabilities,  and  exemptions.  Catch- 
logs  V.  Harcrow,  49  Ark.  20  (1886). 

And  evidence  of  a  transfer  of  notes  given  by  a 
purchaser  to  a  vendor,  who  had  sold  for  the  pur- 
pose of  avoiding  the  payment  of  his  debts  to  the 
parchaaer^  father-in-law  and  general  adviser 
throughout  the  tnnsaction,  at  a  discount  of  22  per 
oent,  though  the  notes  drew  10  per  cent  interest, 
made  in  the  face  of  the  statement  of  the  vendor  to 
both  the  purchaser  and  his  father-in-law,  that  the 
notes  were  intended  for  his  brother^s  benefit,  and 
tbe  return  of  the  notes  to  the  vendor  a  day  or  two 
before  a  writ  of  garnishment  was  served  upon  the 
fatber-in-law.af ter  which  the  notes  were  purchased 
bj  the  f ather-ln-law*s  brother  and  placed  in  the 
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father-in-law's  hands  for  oolleetlon,  who  collected 
them,—  strongly  indicates,  if  it  does  not  establish 
the  fact,  that  the  purchaser  knew  that  it  was  the- 
intentlon  of  the  vendor  in  making  the  sale  to  avoid 
the  payment  of  his  creditors.  Blum  v.  Simpson,  71 
Tex.  688  (1888). 

So,  evidence  that  a  debtor,  who  was  being  pressed 
for  payment  of  claims  against  him,  conveyed  reak 
estate  to  his  son  for  an  express  consideration  of 
$10,000,  the  son  giving  back  the  mortgage  to  bi» 
mother  and  borrowing  $10,000  of  his  father- in-hiw» 
which  he  paid  to  his  father,  who  paid  it  to  bis  wife, 
professedly  in  payment  of  an  old  claim,  and  sbo 
gave  it  to  her  son,  who  returned  it  to  his  father-in- 
law,  the  father  in  the  mean  time  having  disposeti 
of  his  other  property,— is  sufllcient  to  show  that  rh» 
deed  and  mortgage  were  a  part  of  a  scheme  to  hin- 
der, delay,  and  defeat  the  creditors  of  the  father, 
and  were  therefore  fraudulent  and  void.  Nlohol* 
V.  Morrow,  84  N.  Y.  8.  R.  496  asSO). 

And  a  transfer  of  western  lands  by  a  debtor  to 
his  brother,  who  was  a  man  of  small  means  resldinir 
in  Boston,  and  having  no  money  in  the  bank,  ao«t 
who  never  dealt  in  western  lands  and  had  oi> 
knowledge  or  notion  of  the  value  or  the  use  of  th» 
lands  purchased,  and  who  had  never  seen  the  lands 
and  had  never  been  in  the  lumber  business  and  took 
no  means  to  ascertain  their  value  and  character  and 
could  not  tell  how  he  came  by  the  $15,000  in  cash 
which  he  claimed  to  have  paid  for  them,  and  which 
he  left  in  the  care  of  his  brother  on  the  claim  that 
he  had  enough  to  do  and  did  not  want  to  care  for 
them,— furnishes  sufllcient  evidence  of  a  fraudu- 
lent purpose  to  warrant  the  oanoelation  of  the  sale. 
BarUes  v.  Qibson,  17  Fed.  Bep.  286  0888). 

And  recovery  deeds  made  by  a  tenant  for  life  and 
his  son,  who  was  tenant  in  tail  male  in  remainder, 
purporting  to  assure  the  entailed  property  to  the 
use  of  a  trustee  in  trust  to  pay  a  certain  mortgage 
with  remainder  to  the  use  of  the  son  and  father 
upon  designated  trusts, with  remainder  to  the  father 
in  fee,  which  were  executed  by  the  father  with  in- 
tent to  defraud  his  creditors,  which  object  was 
concealed  from  the  son,  after  which  the  father  be- 
came a  bankrupt,  are  void  as  against  creditors,  and 
a  grandson  has  no  equity  as  against  a  purchaser 
from  the  son  to  have  the  trust  in  the  deed  per« 
formed.  Tarleton  v.  Liddeil,  4  De  O.  ft  S.  688  (1861). 

vm.   Payment  after  notice. 

To  constitute  one  a  bona  fide  purchaser  for  a  valu- 
able consideration  he  must  be  without  notice  of 
the  rights  and  equities  with  which  it  is  sought  to 
charge  him,  not  only  at  the  time  of  the  purchase 
but  also  at  the  time  of  the  actual  payment  of  tho 
consideration.  Marsh  v.  Armstrong,  20  Minn.  81,. 
18  Am.  Kep.  856  (1878);  McNichols  v.  Bichter.  18  Mo. 
App.  515  (1888);  Paul  v.  Fulton,  25  Mo.  166  (1857);  Sav- 
age V.  Hazard,  11  Neb.  828  (1K81);  Butobina  v. 
Chapman,  87  Tex.  612  (1872);  Florence  Sew  in  fi  Macb. 
Co.  V.  Zeigler,  68  Ala.  221  (1877). 

A  purchaser  who  pays  the  purchase  money  after 
notice  of  the  fraudulent  purpose  of  his  grantor  1» 
not  entitled  to  proteciion  against  creditors  of  his 
grantor  as  a  bona  fide  purchaser.  Hunsinger  v. 
Hofer,  110  Tnd.  880  (1887). 

And  no  one  but  a  purchaser  for  a  valuable  con- 
sideration actually  passed  before  notice  of  fraud 
can  claim  title  to  property  which  has  been  fraud u- 
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luTf  without  proof,  but  It  must  be  proTed 
like  any  other  act  to  the  satiafactioD  of  the 
Jury;  and  unless  such  fraudulent  intent  is 
proved  on  the  part  of  both  Pier  &  Wagley 
and  Hough  &  Waeley  by  a  preponderance  of 
«Tidenoe,  the  verdict  of  the  jury  should  be  for 
the  plalntifb."  C!oncernii.g  this,  the  court 
said:    "The  charge  as  given  in  the    '-«th  re- 


quest is  not  in  accordance  with  the  rule  as  iaid 
(town  by  the  courts  upon  that  subject.  A, 
fraudulent  intent  on  the  part  of  Pier  &  ^agley , 
and  notice  or  knowledge  of  such  intent  on  the 
part  of  Hough  &  Wagley,  are  sufficient  to 
avoid  the  sale,  without  any  proof  whatever  of 
actual  fraudulent  intent  on  the  part  of  these 
latter  parties.    It  is  generally  held  that  knowl- 


lently  disposed  of  bj  an  ioraivent  or  failing  mer-  [ 
Pliant  Bush  v.  CtolllnB,  85  Kan.  686  (1886);  Hedriok  J 
T.  Strauss,  4:.  Neb.  4S5  0894). 

And  payments  made  after  suob  ootioe  are  made  at 
tiis  own  risk,  and  may  be  recovered  by  creditors. 
Plorence  Sewing  BCaoh.  Co.  v.  Ziesrler,  tupra. 

So,  one  claiming  to  be  an  innocent  purchaser 
without  notice  of  the  fraud  of  his  vendor  must 
«how  want  of  notice  until  after  the  actual  payment 
of  the  purchase  money.  Duncan  v.  Johnson,  18 
Ark.  190  (1802);  Weber  v.  Botbchild.  16  Or.  886  (1887). 

And  the  title  of  a  purchaser  will  not  be  protected 
where  he  obtadned  knowledge  of  the  vendor's 
fraudulent  intent,  or  of  circumstances  sufficient  to 
put  him  upon  inquiry  before  payment  of  the  pur- 
chase price.  MasBie  v.  Enyart,  88  Ark.  267  0877); 
Hunsinprer  v.  Hofer,  supra;  Parldxison  v.  Hanna, 
7  Blackf .  4U0  (1846). 

Thus,  where  the  consideration  money  specified  in 
«  conveyance  of  real  estate  made  by  an  insolvent 
was  not  paid  at  the  time  of  the  conveyance,  it  is 
the  duty  of  the  grantee.  In  ejectment  by  one  claim- 
ing as  purchaser  at  a  subsequent  sberlir*8  sale,  to 
show  that  such  consideration  was  afterwards  paid, 
Chat  it  was  a  f  uU  price  for  the  property,  and  that 
the  purchase  was  not  made  with  an  intent  to  hin- 
der and  defraud  creditors.  Kaine  v.  Welgley,  88 
Pa.  179(1858). 

And  one  who  purchased  a  chattel  mortgage  from 
«  brother  of  the  mortgagor,  making  no  actual  pay- 
ment thereon  until  he  had  been  informed  by  the 
creditors  of  the  mortgagor  that  the  mortgage  was 
invalid,  is  not  entitled  to  protection  as  a  bona  fide 
purchaser,  where  he  knew  that  the  mortgagor  was 
insolvent  when  he  executed  the  mortgage.  Bum- 
tiam  V.  DUlon,  100  Mich.  868  (1804). 

And  a  sale  of  land  made  for  the  purpose  of  defeat- 
ing the  recovery  of  damages  for  a  breach  of 
promise  of  marriage  is  fraudulent  and  void  where 
the  purchaser  had  notice  of  the  fraudulent  intent, 
though  the  agreement  for  the  sale  was  made  before 
euit  brought  forthe  t)reach  of  promise,  and  though 
the  purchaser  paid  an  adequate  consideration  and 
went  into  immediate  possession,  and  the  whole  of 
the  purchase  money  was  m  fact  applied  to  the  pay- 
ment of  the  vendor*s  bona  fide  debts.  Lowry  v. 
Pinson,  2  Bail.  L.  884, 28  Am.  0eo.  140  0881). 

So,  if  a  purchaser  before  full  payment  becomes 
chargeable  with  knowledge  of  the  fraudulent  in- 
tent of  the  seller,  he  is  required  to  withhold  the 
unpaid  balance  to  meet  the  claims  of  creditors. 
Oawf ord  v.  Kirksey,  66  Ala.  282, 27  Am.  Bep.  704 
<1876). 

And  a  conveyance  made  with  intent  to  defraud 
•creditors,  to  an  innocent  purchaser  who  receives 
notice  of  the  fraud  while  owing  the  purchase 
money  or  part  thereof,  will  be  set  aside  at  the  in- 
etaoce  of  the  creditor  to  the  extent  of  the  unpaid 
purchase  money.  Bhodes  v.  Oreeo,  80  Ind.  7  (1871>; 
Perkins  v.  Swank,  48  Miss.  849  (1871). 

And  the  creditors  are  not  limited  to  proceeds 
supplemental  to  execution.  Bhodes  v.  Green, 
supra. 

A  purchaser  from  an  insolvent  merchant  who 
eelis  his  stock  for  the  purpose  of  defrauding  his 
creditors  is  protected  only  to  the  extent  of  pay- 
ment made  or  security  or  property  appropriated 
in  payment  thereof  before  he  obtains  knowledge 
of  the  fraud  of  his  vendor.    Work  v.  Coverdale,  47 
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Kan.  807  (1801):  Bush  v.  Oollins,  86  Kan.  686  (1888); 
Hedrick  v.  Strauss,  43  Neb.  486  (1804). 

And  where  lands  are  purchased  from  a  debtor* 
and  the  purchaser  pays  a  part  of  the  purchase 
money  before  getting  a  deed,  and  learns  before 
paying  the  balance  of  the  purchase  money,  that 
the  purchase  money  was  not  paid  by  the  debtor  for 
his  purchase,  and  that  he  is  insolvent,  and  that 
suits  are  pending  against  him,  such  facts  may  be 
submitted  to  the  Jury  as  evidence  that  be  pur- 
chased with  notice  of  the  fraud.  Colquitt  ▼• 
Thomas,  8  Gla.  268  (1860.) 

And  one  who  purchases  a  stock  of  goods  from  an 
insolvent  debtor,  who  sells  for  the  purpose  of  de- 
frauding his  oreditors,  with  no  actual  or  construo- 
tive  notice  of  such  Intent,  and  executes  a  tx>nd  to 
convey  certain  real  estate  as  part  of  the  purchase 
price,  but  subsequently,  and  before  the  execution 
of  the  conveyance,  ruoeives  actual  notice  of  such 
fraudulent  intent,  is  not  entitled  to  reimbursment 
as  against  attaching  creditors  for  the  real  estate 
actually  conveyed  after  such  notioe.  Dodson  ▼. 
Cooper,  87  Kan.  848  (1887). 

It  is  not  sufficient  that  the  purchaser  may  have 
secured  the  payment  of  the  purchase  money. 
Weber  v.  Rothchild,  16  Or.  886  a887). 

But  it  would  appear  to  be  sufficient  if  he  had 
given  his  negotiable  promissory  note  therefor. 

Thus  a  grantee,  in  order  to  hold  lands  as  a  tx>na 
fide  purchaser  for  value,  must  show  that  the  con- 
sideration has  been  actually  paid,  or  that  he  hsA. 
given  a  negotiable  note  therefor  before  receiving 
notioe  of  the  fraudulent  Intent  of  his  grantor. 
Tillman  v.  Heller,  78  Tex.  607, 11 L.  R.  A.  OSti  (1800). 

And  a  grantee  in  a  deed  made  with  Intent  upon 
the  part  of  the  grantor  to  defraud  his  oreditors  can 
only  be  protected  to  the  extent  of  the  money  ao- 
tually  paid  at  the  time  he  reoeived  notioe  of  sucli 
fraudulent  'intent,  unless  notes  given  by  him  for 
such  purchase  moneys  were  negotiable.   Ibid, 

So,  that  property  purchased  by  an  innocent  pur-> 
chaser  was  attached  in  his  hands  before  it  was  paid 
for,  and  before  the  notes  given  for  the  prioe  bad 
passed  to  Innocent  holders,  doeSj  not  affect  him 
with  notioe  of  the  fraud  of  the  vendor.  Nicol  ▼. 
Crittenden,  66  Ga.  487  (1876). 

And  a  purchaser  at  a  sale  made  with  the  intent 
upon  the  part  of  the  vendor  to  defraud  his  credit- 
ors, who  is  himself  innocent,  is  not  aifeoted  upon 
afterwards  discovering  such  fraudulent  intent, 
though  he  had  not  paid  the  purchase  money  and 
the  notes  given  therefor  had  not  passed  beyond 
the  control  of  himself  and  the  seller,  where  it  does 
not  appear  that  he  alone  oould  control  them.  TbUL 

But  a  purchaser  who  gives  his  check  for  the  pur- 
chase money  with  the  understanding  that  it  was 
not  to  be  paid  immediately.  Instructing  his  banker 
to  withhold  payment  until  further  orders,  who, 
after  notice  that  the  creditors  of  the  vendor  had  at- 
tached the  property,  alleging  fraud  In  the  transfer* 
ordered  the  check  paid,  is  not  entitled  to  be  con- 
sidered a  bona  fide  purchaser.  Amholt  v.  Hart- 
wig,  78  Mo.  486  (1881). 

And  where  a  debtor  made  an  assignment  of  hia 
property,  which  was  void  on  its  face  as  against 
creditors,  and  a  purchaser  of  the  property  of  the 
assignee  verbally  agreed  to  pay  for  it  at  certain 
rates  in  his  notes  on  time,  but  before  making  any 
payment  or  giving  any  notes  the  property 
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•edge  of  factfl  sufficient  to  put  an  ordinarily 
pradent  man  on  inquiry  is  all  that  is  required, 
«id  the  charge  of  the  court  went  too  far." 

A  very  late  expression  of  the  rule  in  Kansas 
fa  fouDd  in  the  following  language  taken  from 
tbe  opinion  in  Martin  v,  Mars/iaU,  54  Kan. 
147:  "That  good  faith  is  essential  to  support 
the  sale  cannot  be  questioned.    If  Martin  A 


Go.  knew  of  the  fraudulent  intent  of  tbe  Pel- 
letiers,  and  bought  with  that  knowledge,  they 
cannot  claim  to  be  bona  fl<ie  purchasers. 
'Knowledge  of  facts  sutUcient  to  excite  the 
suspicions  of  a  prudent  man  and  put  him  upon 
ioQuiry  is,  as  a  general  proposition,  equiyalent 
to  knowledge  of  the  ultimate  fact.'  Ph%Uip§ 
▼.  Beits,  16  Kan.  896;  Tiedeman,  Pers.  Prop. 


taken  irpon  attachment  against  the  fraudulent 
iVDor,  the  verhal  promtee  to  pay  is  not  suflloient 
to  protect  the  title  of  a  porchaser  agnlnst  suoh  at- 
tachment.   Dlzon  T.  Hill,  6  Mich.  40i  (lh68). 

Scan  attachment  of  the  property  purchased  as 
iliat  of  the  vendor  would  appear  to  be  suflioient  to 
put  the  purchaser  upon  notice  and  charge  him  if 
he  thereafter  pays. 

Thus,  no  one  but  a  purchaser  for  a  ralnable  con- 
•€ideratlon  actually  passed  before  notice  of  the 
fraud  of  tbe  vendor  can  claim  title  to  property 
which  has  been  fraudulently  disposed  of  as  against 
^baching  creditors.  Bush  ▼.  Ctollins,  85  Kan.  586 
•OffiS). 

And  a  purchaser  of  property  sold  in  fraud  of 
•creditoTB  cannot  be  considered  a  bona  fide  pur- 
'OhaBer  where  he  had  notice  of  a  levy  by  an  attach- 
ing creditor  before  payment  of  the  purchase  price. 
Toung  T.  Keilar,  94  Mo.  581  rl887). 

And  where  he  takes  poasenion  tnit  does  not  pay 
tbe  purchase  price  until  a  suit  is  commenced  by 
attachment  against  the  vendor,  based  upon  the 
^charge  that  he  had  conveyed  his  property  with  in- 
teat  to  defraud  Ids  creditors,  he  does  not  occupy 
the  position  of  a  bona  fide  purchaser  without  notice 
•of  the  attachment,  though  he  had  no  knowledge  cf 
^e  fraudulent  Intent  of  the  vendor  at  the  time  of 
tbe  purohaoeii   Cheek  v.  Waldron,  80  Mo.  App.  9i 

So,  tbe  levy  of  an  execution  by  a  creditor  of  a 
vendor  upon  goods  sold  and  in  possession  of  the 
purchaser  puts  him  upon  inquiry  as  to  the  good 
faith  of  tbe  sale,  and  if  he  afterwards  pays  any 
part  of  the  purchase  money,  be  will  not  be  deemed 
an  innooent  purchaser  without  notice  as  to  suoh 
payment  if  the  sale  was  fraudulent.  Dougherty 
V.  Cooper,  77  Mo.  628  (1883). 

And  an  assignee  of  an  account  from  a  debtor  who 
transfers  it  with  mtent  to  defraud  his  creditors  is 
not  entitled  to  be  protected  as  a  bona  tide  pur- 
chaser without  notice  in  making  payments  upon 
the  purchase  price  after  service  of  summons  upon 
him  In  a  suit  to  set  aside  the  transfer,  although  he 
purchased  the  daim  in  good  faith  without  notice 
-of  any  fraud.  Stloaon  v.  Baoer,  2  Ohio,  N.  P.  818, 8 
Ohio  Dec.  421  (1805). 

A  sale  made  with  the  intent  to  hinder,  delay,  or 
defraud  creditors  of  the  vendor  will  be  upheld, 
however,  where  the  purchaser  bought  without  no- 
tioe  of  such  intent,  for  a  valuable  consideration 
paid  before  receiving  such  notice.  Dougherty  v. 
<}ooper,  mpra;  Shealy  v.  Edwards,  78  Ala.  176  (1884). 

And  this  rule  does  not  apply  so  as  to  require  a 
▼Oman  who  has  received  a  conveyance  in  oonsid- 
«Tation  of  marriage  to  refuse  to  marry  the  grantor 
opon  receiving  notice  of  his  fraudulent  intent 
prior  to  its  solemnization.  Bee  Prignon  v.  Daussat, 
4  Wash.  199  (1802j,  supra,  V.  b,  Marriotie  aettUi- 


Application  of  purehcue  price  to  debte. 

A  purchaser  who  knows,  or  has  just  reason  to  be- 
Ifeve.  his  vendor  to  be  Insolvent,  and  who  pays 
<cash  for  the  property,  must  see  that  it  Is  applied  to 
tbe  discharge  of  the  debts  of  the  vendor  in  order  to 
make  valid  the  conveyance.  Wels  v.  Dittman,  4 
Tex.  Civ.  App.  85  (1803). 

And  the  principal  which  requires  a  purchaser 
from  a  debtor  known  to  be  insolvent,  to  see  to  the 
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application  of  the  purchase  money,  requires  him  to 
see  that  It  is  lawfully  paid.    Ibid. 

Thus,  a  purchaser  who  knowingly  purchases 
from  an  insolvent  debtor  cannot  escape  liability  to 
the  debtor*s  creditors  by  the  application  by  the 
debtor  of  the  moneys  paid  for  tbe  purpose  of  pre- 
fernng  certain  of  his  creditors  above  others  after 
having  made  an  assignment,  as  with  the  making 
of  the  assignment  his  right  to  prefer  comes  to  an 
end.    IMd. 

So,  the  fact  that  the  result  of  a  fraudulent  deed 
is  to  secure  the  payment  of  a  valid  and  bona  fide 
debt,  equal  or  greater  in  amount  than  the  value  of 
the  property  conveyed,  does  not  remove  from  the 
deed  the  taint  of  fraud  as  against  a  grantee, 
chargeable  with  notice  of  the  wrongful  intent  in 
Its  execution,  and  with  participation  therein.  Coz 
V.  Miller,  54  Tex.  16  (1880). 

And  a  purchaser  who  co-operates  with  the  vendor 
in  the  misapplication  of  purchase  money  which  he 
knows  Is  raised  for  the  benefit  of  a  third  person,  or 
either  directly  or  indireotly  aids  the  vendor  in 
diverting  tbe  money,  renders  himself  liable  to  the 
person  defrauded  to  the  extent  of  the  funds  em- 
ployed. Bower  v.  Haddon  Blue  Stone  Co.  80  N.  J. 
Bq.  171  (1878). 

And  In  Sellgson  v.  Brown,  61  Tex.  180  (1884),  It  was 
held  that  a  sale  by  a  debtor  In  falling  drcumstancea 
of  his  entire  stock  of  goods  for  a  fair  conaideratlon, 
with  the  express  purpose  of  applying  the  proceeds 
to  the  payment  of  his  debts,  which  Is  known  by  the 
purchaser  to  be  his  Intent,  Is  nevertheless  Illegal 
and  void,  as  the  law  will  not  allow  a  purchaser  thus 
to  enable  an  insolvent  debtor  to  avoid  bis  creditors 
by  giving  money  or  negotiable  bonds  which  can- 
not be  reached  by  legal  process. 

But  see  cases  set  forth  below. 

Thus,  a  sale  by  a  father  in  falling  circumstances, 
of  substantially  all  his  property  to  bis  mn  for  Its 
fair  market  value  without  reserving  any  benetlt,  is 
valid  though  it  was  agreed  between  the  parties 
that  the  price  should  be  paid  by  the  son  directly  to 
certain  of  the  father's  ctredltois,  whose  debts 
equaled  the  selling  price.  Eskrldge  v.  Abrahams, 
61  Ala.  184  (1878). 

And  a  sale  made  to  one  not  a  creditor  must  be 
considered  as  one  in  the  ordinary  course  of  busi- 
ness when  made  for  an  adequate  coosidcratlon  in 
cash  or  Its  equivalent,  and  will  not  be  vitiated  by 
tbe  fact  that  a  portion  of  the  price  was  subse- 
quently applied  to  the  discbarge  of  the  vendor^s 
debt.  Lowenstein  v.  Fudlckar,  48  La.  Ann.  886 
(1801). 

So,  a  purchaser  of  property  from  an  Insolvent 
debtor,  paying  for  it  with  the  negotiable  promis- 
sory note  of  tbe  purchaser  without  seeing  that  tbe 
consideration  paid  goes  to  the  discbarge  of  tbe 
debtor's  debts.  Is  not  neoepsarlly  fraudulent  as  to 
creditors  without  reference  to  tbe  interest  of  the 
parties.    Hadock  Bros.  v.  HIU,  75  Tex.  193  (1889). 

And  a  sale  by  an  insolvent  debtor  for  cash,  of 
goods  representing  all  his  assets,  subject  to  exe- 
cution to  one  who  knew  of  his  Insolvency  or  might 
have  known  by  the  exercise  of  ordmary  care.  Is 
not  fraudulent  in  law.  where  the  money  received 
was  applied  to  tbe  debts  of  the  vendor,  unless  there 
was  an  agreement  at  tbe  time  of  tbe  sale  that  tbe 
money  should  be  so  applied.  Eobertson  v.  Gour« 
ley,  84  Tex.  575  (186®. 
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Sales,   g  829:  Sehulein  t.  Eainer,  48  Ean. 
249." 

By  Mr.  Justice  JohDson,  speaking  for  the 
court,  in  Oolldber  ▼.  Martin,  88  Ean.  252,  it  is 
said:  "Actual  knowledge  by  a  Yendee  of  the 
fraudulent  intent  of  the  vendor  is  not  essential 
to  render  the  sale  void.  If  the  facts  brought 
to  his  attention  are  such  as  to  awaken  sua- 


picion,  and  lead  a  man  of  ordinary  prudence 
to  make  inquiry,  he  is  chargeable  with  notice- 
of  the  fraudulent  intent,  and  with  participatioi^ 
in  the  fraud/'— citing  Phillips  ▼.  beitz,  ntpra/- 
Kurh  V.  MiOer,  26  Ean.  814;  Melkmald  y» 
Oaunt,  80  Ean.  693. 

In  BoUman  ▼.  Lucas,  22  Neb.  796.  Mr.  Jus- 
tice Cobb,  in  defining  the  rule  of  that  state^ 


A  faillnff  debtor  may  sell  his  property  In  srood 
faith  to  obtain  money  to  meet  bis  obligations 
though  creditors  are  thereby  hindered  and  delayed. 
Btate,  Friedman,  y.  Puroell  (Mo.)  88  8.  W.  18 
aSK). 

So,  purchasers  from  an  insolvent  debtor  of  his 
stock  of  goods,  notes,  and  aocouats,  cannot  be  held 
to  a  fraudulent  intent  in  paying  him  a  sum  of 
money  as  the  purchase  price,  where  they  bada  rea- 
■enable  expectation  at  the  time  that  it  would  be 
used  to  pay  his  indebtedness,  and  it  was  In  fact 
so  used.   Fargason  y.  Hall,  99  Ala.  209  (1808). 

And  a  purchaser  of  a  stock  of  goods  at  its  rea- 
sonable value,  who  was  informed  of  certain  out- 
standing claims,  which  it  was  made  a  part  of  the 
contract  that  be  should  pay  and  which  he  did  pay, 
turning  over  the  balance  of  the  purchase  price  to 
the  vendor,  is  not  chargeable  with  notice  of  the 
yendor*s  intent  to  defraud  other  creditors  of  whom 
he  knew  nothing  and  bad  been  assured  by  the  ven- 
dor that  there  were  none.  Kelly  v.  Schillinger,  10S 
Ala.  886  (1898). 

And  a  sale  of  goods  by  a  trustee  who  had  appro- 
priated a  trust  fund  with  the  intentioo  of  applying 
the  purchase  money  in  replacing  the  trust  moneys, 
which  were  misapplied,  which  intent  was  known 
to  the  purchaser,  and  the  purchase  money  was  to 
bis  knowledge  immediately  after  its  payment 
placed  to  the  credit  of  such  trust  fund,  is  not  a 
fraudulent  transfer  of  property  within  the  pro- 
yisious  of  the  ban  liruptcy  act.  Biz  parte  Stubbins, 
L.  B.  17Ch.  Div.  58.  fiO  L.  J.  Gb. M7,  44  L.  T.  N.  8.877. 
as  Week.  Rep.  668  (1880). 

Bo,  an  actual  sale  of  goods  for  money*  the  vendor 
Intending  to  use  the  purchase  money  in  making  a 
voluntary  payment,  the  purchaser  knowing  of 
such  intention,  is  not  a  fraudulent  transfer  within 
the  provisions  of  the  bankruptcy  act  of  1869.   IMd. 

And  a  sale  of  cattle  and  farm  utensils  at  their 
full  value  under  an  agreement  that  the  purchase 
money  should  be  applied  in  payment  of  the  debts 
of  the  vendor,  which  was  done,  after  which  the 
vendor  became  the  tenant  of  the  vendee  and  used 
the  property  sold  in  the  same  manner  as  be  had 
previously  done,  furnishes  no  evidence  of  a  trust 
between  the  vendor  and  vendee,  and  is  valid  as 
against  creditors.  Taloott  v.  Wilcox,  9  Ctonn.  184 
a88S). 

And  an  exchange  by  an  insolvent  merchant  of 
his  merohandlse  for  real  estate  of  equal  value 
which  is  subject  to  the  demands  of  his  creditors 
does  not  require  the  party  with  whom  he 'ex- 
changee to  see  to  it  that  the  land  Is  applied  in  pay- 
ment of  bis  debts,  though  he  is  aware  of  his  Insolv- 
ency.   Chefisber  v.  Clamp  (Te^.)  80  8.  W.  466  (1896). 

And  in  Jones  v.  Hudson,  88  8.  G.  404  (1886),  it  was 
held  that  a  purchaser  from  a  trustee  under  a  lost 
deed,  authorised  to  make  sales  and  reinvest  the 
proceeds,  is  not  bound  to  see  the  proper  applica- 
tion of  the  proceeds. 

But,  where  one  purchases  the  whole  of  a  debtor's 
property  subject  to  execution,  knowing  that  his 
vendor  is  largely  indebted  and  has  recently  de- 
clared his  intention  not  to  pay,  the  mere  fact  that 
the  debtor  assures  him  at  the  time  of  the  sale  that 
one  Durpnee  of  it  is  to  enable  him  to  pay  debts  will 
not  purge  the  transaction  of  bad  faith  or  relieve 
the  punsbaser  from  the  duty  to  see  to  it  that  the 
purchase  money  is  actually  applied  so  far  as  is  ne- 
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cessary  to  the  discharge  of  such  debts.   Avery  t^ 
Johann.  27  Wis.  246  (1870). 

And  knowledge  on  the  part  of  a  purchaser  that, 
his  vendor  was  unable  to  meet  and  discharge  hi»^ 
debts  as  they  became  due  In  the  ordinary  course  or 
his  business,  and  that  by  such  sale  he  would  devest 
himself  of  all  property  not  exempt  from  forced 
sale,  and  the  payment  to  him  of  purchase  money 
without  seeing  that  it  was  applied  by  him  to  the- 
payment  of  his  debts,  render  the  sale  fraudulent, 
and  void  as  to  creditors,  though  the  debtor  prom> 
ises  to  apply  the  proceeds  In  payment   of  hia- 
debts  and  ttie  purchaser  believes  that  he  will  do  so. 
Proetael  v.  Buckstove  ft  B.  Go.  (Tex.)  26  &  W.  Wjy 
0894). 

X  £[f ect  0/ osnimptfon  0/ wndor*f  dehta. 

A  purchase  of  a  stock  of  goods  from  an  insolvent, 
debtor  for  a  suflBcieat  consideration,  including  an 
agreement  by  which  the  purchaser  pays  debts  or 
the  vendor,  is  valid  as  against  creditors,  unless  la- 
was  done  for  the  purpose  of  aiding  the  debtor  to 
delay  or  defraud  his  creditors.  8weet  v.  Wright^ 
67  Iowa,  610  (1881). 

The  right  of  a  debtor  to  sell  to  a  third  party  for 
a  fair  price,  the  latter  agreeing  to  pay  the  consid- 
eration upon  certain  spedfled  debts  due  by  him,  i» 
equal  to  his  right  to  prefer  certain  of  his  creditors 
by  transferring  property  to  them  in  satisfaction  ot 
their  debts,  which  he  may  do  provided  he  does  noa. 
transfer  more  than  Is  reasonably  suffldent  for  tJbio 
purpose.   8weeney  v.  Conley,  71  Tex.  648  (1888). 

Thus  a  sale  by  an  insolvent  debtor  to  his  brother 
In  consideration  of  the  agreement  of  the  brother  to 
pay  debts  of  the  Insolvent  amounting  to  more  thsA. 
the  value  of  the  property  conveyed  is  not  fraud* 
ulent  as  against  a  creditor  whose  debt  was  not  In^ 
eluded  In  the  agreement.  Baker  v.  Harvey  (lCou> 
84  8.  W.  868  0896). 

And  a  conveyance  of  land  by  a  member  of  an  in- 
solvent partnership  which  made  an  assignment  f  cnr 
the  benefit  of  creditors  upon  the  same  day,  in  con- 
sideration for  which  the  grantee  assumed  the  pay- 
ment of  debts  due  from  the  grantor  to  thln^ 
persons  to  about  the  amount  of  the  purchase  price,, 
which  assumption  was  accepted,  will  not  be  ses 
aside  as  fraudulent  and  void  as  to  creditors  wheie- 
the  grantee  did  not  know  that  the  assets  of  the  flm^ 
were  Insufficient  to  pay  its  debts,  though  he  did 
know  of  the  assignment.  Smithy.  Selz,  114 Ind.2S» 
(1887). 

So,  such  a  conveyance  by  an  Insolvent  debtor,  f  or 
which  the  grantee  paid  at  least  three  fourths  of  the- 
actual  value  by  the  redemption  of  certain  wheat- 
warehouse  receipta  of  the  grantor,  concerning^ 
which  he  was  then  liable  to  a  criminal  proeecution^ 
and  the  discharge  of  certain  obligations  on  whiclk. 
he  was  surety,  do  not  warrant  the  conclusion  that, 
the  conveyance  was  made  or  taken  with  intent  Uy 
hinder,  delay,  or  defraud  creditors.  Meal  v.  Foster^ 
86  Fed.  Bep.29(1888). 

And  a  conveyance  made  upon  the  consideration 
In  part  of  the  payment  by  the  grantee  of  cercalii- 
debts  of  the  grantor  and  the  future  support  of  the- 
grantor  by  the  grantee  is  founded  upon  a  valuable 
consideration,  and  consequently  can  be  fraud  ulent 
only  so  far  as  the  grantee  is  concerned,  when  malm- 
Sdcsare  Justly  attributable  to  him.  He  must  be- 
oogninnt  of  the  fraudulent  intent  of  the  grantor  if 
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and  f peaking  for  the  court,  said:  "Through- 
out the  series  of  iostructioDS  given  at  the  re 
quest  of  the  plaintiff,  the  jury  are  told,  more 
or  less  ezpHcitly,  that  while  the  sale  of  the 
goods  by  McCliotock  &  Wilson  may  have  been 
made  with  whatever  fraudulent  intent  to  hin- 
der, delay,  and  defraud  their  creditors,  al- 
though this  fraudulent  intent  on  their  part 


may  have  been  known  to  the  plaintiff,  yet  if 
the  purchase  on  his  part  was  made  bona  fide 
and  solely  for  the  purpose  of  collecting  a  debt 
due  him  from  them,  toen  Uie  sale  is  good  and 
unaffected  by  the  fraudulent  intent  of  Mc- 
Olintock  &  Wiison.  This  is  not  the  law  as  un- 
derstood by  this  court.  In  the  case  of  Temple 
▼.  Smithy  13  Neb.  513,  dted  by  counsel  tor 


there  wnt  one.  Heodenon  t.  Hunton,  28  Gratt. 
9E96(ia75). 

And  that  notes  taken  for  the  unpaid  prioe  for 
roods  sold  absolutely  and  unoondlttonaliy  were  to 
be  used  In  payment  of  the  vendor's  debts  does  not 
establish  fraud  in  the  sale  as  to  creditors.  Miller 
V.  Klrby,  74  DL  942  (1874). 

And  in  Tiarmers*  Bank  v.  Domrlass,  11  Smedes  ft 
M.  480  (1848),  It  was  held  that  a  purchase  of  property 
wcTtta  nearly  $S0O.(X)O,  for  which  the  purchaser 
agrees  to  pay  certain  debts  of  the  vendor  amount- 
Inir  to  about  $18,(XI0  less  than  the  value  of  the 
iiroperty.  leaving  the  general  creditors  of  the  ven- 
dor unpaid  and  nothing  to  pay  them  with,  does  not 
of  Itself  show  such  a  fraudulent  intent  as  will 
loqulie  the  cancelation  of  the  sale. 

Thonffh  In  that  case  it  was  also  held  that  the  fact 
that  such  a  purchaser  agreed  to  pay  encumbrances, 
nearty  If  not  quite  equal  In  amount  to  the  value 
of  the  property  purchased,  did  not  make  him  a 
bona  fide  purchaser  without  notice  of  his  vendor's 
Cranid,  who  would  be  protected  by  the  statute  of 


Bataoooveyanoebyadebtorwlth  intent  to  de- 
fraud a  eredltor,  in  which  the  grantee  purchased 
with  aviewto  aid  that  Intention,  Is  fraudulent  and 
void,  though  the  purchaser  paid  full  value  in  8atis> 
fyteir  bona  fide  debts  of  the  debtor.  Lowiy  v.  Fin- 
aoD.  2  BalL  L.  884. 88  Am.  Deo.  1400881). 

And  a  conveyance  by  a  father  owning  property 
in  ezoess  of  his  Indebtedness,  of  all  his  valuable 
property  to  his  daughter,  and  his  deUvery  to  a  son- 
in-law  of  a  larire  sum  of  money  In  consideration  of 
a  promise  by  them  to  pay  certain  Indebtedness,  ez- 
dndiiig  therefrom  other  Items  of  Indebtedness  of 
whfoh  they  liad  knowledge  at  the  time  of  the  con- 
veyance, is  .fraudulent  and  woM.  as  to  creditors. 
IjefwtB  V.  Idnsoott,  87  Kan  879  (1887). 

And  a  couTeyance  by  a  debtor  to  bis  brother,  re- 
sldlns'  within  a  mile,  of  all  his  property  Including 
liis  boosehold  and  kitchen  furniture  for  a  consld- 
eratlofB  of  80to  40  per  cent  less  than  its  real  value, 
the  parchaser  assuming  to  pay  certain  debts  for 
wliSob  he  was  bound  as  security,  leaving  other  debts 
mprovlded  for,  authorises  the  conclusion  that  the 
porobaser  participated  In  the  fraudulent  Intent  of 
the  v^endor,  and  will  be  held  invalid  as  to  creditors. 
Foater  v.  Grlgsby,  1  Bush,  88  (1868). 

It  la  a  question  for  the  Jury,  where  a  failing  debt- 
or baa  all  of  his  property  on  if^lch  he  obtained  cred- 
it incorporated  under  a  manufacturing  charter  and 
divided  Into  shares  between  his  father  and  himself, 
the  father  having  afterwards  paid  debts  of  his  son 
wiib  bis  share  of  the  stock,  whether  such  transac- 
tion "WVB  done  with  intent  to  defraud  creditor  and 
wbetber  the  father  knew  of  or  had  reasonable 
grouada  for  suspicion  of  such  intent.  Placters*  ft 
M.  Bank  v.  Wllleo  Cotton  Mills,  80  Ga.  188  (l£f8). 

XL  SS^eet  0/  raationthip  or  intimacy  cf  the  partiee, 

Tbe  tact  that  a  vendor  and  purchaser  are  rel- 
atlvea  raises  no  presumption  of  fraud  in  the  trans- 
action- Fraaer  v.  Passage  (Mich.)  80  M.  W.  384 
(1886). 

Dealings  of  an  Insolvent  debtor  in  property  with 
ba  relatives  are  not  necesBarlly  fraudulent  trans- 
actiona.    Bltah  v.  Ciollins,  68  Mich.  842  (1888). 

Bnt  aee  Reese  v.  Shell,  and  Satterwhlte  v.  Hieks, 
infra.  In  this  subdivision. 

Tbaa  the  fact  that  the  parties  to  a  oonveyanoa  are 
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mother-in-law  and  son-in-law  does  not  show  fraud- 
ulent collusion  between  them  which  will  shift  tbe 
burden  of  proof  of  bona  fides  to  the  purchaser. 
Tompkins  v.  Nichols,  58  Ala.  197  (1875). 

And  a  conveyance  to  a  grantee  for  an  adequate 
consideration  will  not  be  deemed  fraudulent 
merely  because  be  was  related  to  the  grantors  and 
afterwards  released  the  property  to  them.  Bradley 
V.  Bagsdale,  64  Ala.  560  (1879). 

And  a  purchaser  will  Dot  be  held  chargeable  with 
knowledge  of  the  fraudulent  Intent  of  his  grantor 
because  the  parties  were  brothers-in-law,  and  the 
grantor  visited  the  purchaser  for  the  purpose  of 
making  the  sale,  and  the  purchaser  bought  the  land 
without  having  seen  it,  which  was  not  worth  as 
much  as  he  professed  to  have  paid  for  It,  and  he 
did  not  satisfactorily  account  for  his  acquisition  of 
the  money  paid  for  it,  and  the  grantor  continued 
in  possession,  where  the  visit  was  brought  about  by 
a  letter  written  by  the  purchaser,  though  it  had 
been  lost  and  was  not  produced  in  evidence  and  the 
grantor's  continued  possession  was  that  of  a 
biborer.   Steele  v.  Ward,  86  Iowa,  686  (1868). 

So,  the  mere  fact  that  a  purchaser  from  the 
holder  of  a  conveyance  founded  upon  the.  consid- 
eration of  blood  or  marriage  has  notice  that  It  was 
not  founded  upon  a  pecuniary  consideration  is  not 
•nfflcient  to  make  it  his  duty  at  his  peril  to  Inquire 
whether  the  title  of  his  grantor  was  not  fraudu  lent. 
He  ha&tlsarlgibt  to. act  upon  the  legal  presumption 
that  such  deed  was  honestly  made,  unless  some 
other  fact  Is  brought  to  his  knowledge  calculated 
to  raise  a  suspicion  in  his  mind  that  the  conveyance 
was  made  with  a  fraudulent  Intent  Fraxer  v. 
Western,  I  Barb.  Oh.  280  (1845). 

And  evMence  that  a  purchaser  of  several  insur- 
ance policies  was  a  brother-in-law  of  one  of  tbe 
vendors  whose  place  of  business  had  been  de- 
stroyed by  fire,  and  that  he  traded  with  them  and 
was  treated  as  other  customers  were,  and  that  he 
knew  nothing  of  their  business  and  made  no  In- 
quiry, supposing  that  they  were  buying  and  selling 
for  cash,  and  was  not  aware  of  the  fact  that  they 
were  todebted  to  any  one  except  himself,  and  that 
a  statement  of  their  assets  and  liabilities  showed 
notes  and  accounts  amounting  to  $7,000,  and  the 
offer  to  sell  was  made  for  tlie  express  purpose  of 
paying  him  and  getting  money  with  which  to  com- 
mence business,  and  that  it  was  generally  believed 
that  they  would  begin  business  again,— will  not 
authorize  or  support  a  finding  that  the  purchaser 
had  knowledge  of  such  facts  as  would  have  aroused 
the  suspicion  of  an  ordinarily  prudent  man  as  to 
their  fraudulent  Intent  in  making  the  transfer. 
Ck)oper  v.  Martin  Brown  Go.  78  Tex.  219  (1800). 

But  when  the  good  faith  of  a debtor^s  transfer  of 
goods  is  m  question,  the  relattonship  of  the  parties 
to  the  transfer  Is  a  fact  for  the  consideration  of  the 
jury.    Hough  v.  Dickinson,  68  Mich.  80  (1885). 

The  jury,  and  not  the  court  are  to  weigh  the  fact 
of  relationship  of  the  parties  to  a  transfer  upon  the 
question  of  the  fraudulent  intent  of  the  vendee, 
and  give  it  such  effect  as  they  may  deem  proper. 
Ibid. 

And  relationship  or  intimaoy«  in  connection  with 
other  facts  and  circumstances.  Is  often  deemed 
sulfldent  to  show  fraud  and  invalidate  the  trans- 
fer. 

Thus  a  conveyance  of  property  of  great  value  by 
an  embarrassed  debtor  to  a  near  relative  in  secret. 
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plaiDtiff  iD  error,  the  court,  in  the  opinion  of 
the  prej^ent  chief  lastice,  says:  *But  where  a 
purchaser  has  notice  of  the  fraudulent  intent 
of  the  person  from  whom  be  purchases,  or  has 
notice  of  such  facts  as  would  put  men  of  ordi- 
nary prudenoe  upon  inquiry  which  would  have 
led  to  a  icnowledge  of  the  fraudulent  purpose 
of  the  person  selling  the  goods,  he  is  not  a  bona 


fide  purchaser/ — citine  Zurer  y.  Tapani,  40 
Iowa,  610;  Jones  v,  HeSierington,  45  Iowa,  681; 
Brndfard  v.  Beyer,  17  Ohio  St.  888;  Brtnon  ▼. 
Cvtler,  8  Ohio,  I4a" 

Tbe  same  rule  is  announced  in  Darrington 
▼.  Minfiick,  15  Neb.  397. 

In  E[o*>aer  v.  Bunt,  65  Wis.  71,  Cole,  Ch.  J., 
announces  the  well-setiled  rule  of  that  i^tate  in 


will  be  presumed  to  be  fraudulent,  but  where  tbe 
parties  testify  to  tbe  fairness  of  the  oonveyanoe  and 
deny  any  purpose  to  defraud,  tbe  question  of  tbe 
Intent  is  for  tbe  jury.  Helms  v.  Green,  106  N.  0. 
S61  (1890);  Reiger  v.  Davis.  67  ff .  C.  186  (1878). 

And  the  negrlect  of  near  relatives  to  volun- 
tarily  explain  suspicious  circumstanoes  connected 
with  the  conveyance  between  them  will  be  deemed 
to  be  due  to  an  inability  to  show  conduct  consistent 
with  an  honest  purpose,  and  a  presumption  of 
fraud  arises  from  their  failure  to  explain  and 
prove  facts  known  to  them  tending  to  show  ffood 
faith,  if  such  facts  existed.  Helms  ▼.  Oreen,  nipra. 

And  the  burden  of  proof  rests  with  a  wife  who 
has  received  a  fraudulent  conveyance  from  her 
husband  to  show  dearly  that  she  acted  In  irood 
faith,  and  was  not  only  ignorant  of,  but  had  no 
grounds  for  reasonable  suspicion  as  to  her  hus- 
band*s  fraudulent  intent.  Keese  y.  Shell,  96  Ga. 
748  (1895). 

And  a  pnrchase  at  an  inadequate  price  by  a 
minor  son  without  means,  residing  with  his  father, 
from  such  father,  will  be  held  invalid  where  the 
father  was  flrenerally  known  to  be  in  failing  dr- 
cumsianoes  and  had  transferred  other  property  to 
tils  other  children  in  fraud  of  creditora.  Massie  v. 
Bnyart,  82  Ark.  867  (1877). 

So,  a  deed  by  an  insolvent  father  to  his  son  in  the 
presence  of  another  son,  nothing  else  appearing, 
raises  a  presumption  of  fraud  as  to  creditors  which 
will  oast  the  burden  of  proof  upon  the  grantee  to 
protect  his  title  by  showing  that  he  Is  a  purchaser 
for  value  and  without  notice  of  his  grantor^s 
fraudulent  intent.  Tredwell  t.  Graham,  88  N.  G. 
SOS  (1883). 

And  the  rule  that  he  who  alleges  fraud  must  prove 
It  does  not  apply  to  a  case  in  which  it  is  claimed  by 
creditors  that  a  sale  was  fraudulent  In  which  the 
vendor  and  the  subscribing  witnesses  and  the  pur. 
ohaser  were  all  brothers-in-law,  and  the  vendor  was 
indebted  beyond  bis  power  to  pay,  and  a  writ  had 
Issued  against  him  to  recover  a  debt  due  from  him. 
Batterwhite  v.  Hicks,  Busbee,  L.  106,  67  Am.  0eo. 
m  (1868). 

And  a  conveyance  by  a  debtor  of  all  his  prop- 
erty to  a  brother  who  lived  with  him  and  sustained 
Intimate  relations  wit-h  him  will  be  deemed 
fraudulent,  although  a  valuable  consideration  was 
paid,  where  it  appears  that  Judgment  had  been 
obtained  against  the  grantor,  who  said  that  the 
judgment  creditor  would  never  get  a  cent,  as  he 
would  fix  It  so  that  he  could  not,  and  the  deed  was 
made  on  the  day  of  the  Judgment  but  not  delivered 
until  after  a  motion  fur  a  new  trial,  and  the 
grantor  had  received  a  large  amount  of  cash  there- 
for without  applying  any  of  it  upon  the  Judgment, 
and  the  grantee  had  said  he  had  purchassed  his 
brother's  place  because  he  had  got  into  trouble  and 
did  not  want  to  have  any  property.  O^Leary  v. 
Duvall,  10  Wash.  006  (1885). 

And  tbe  fact  that  a  deed  given  by  a  father  con- 
veying all  his  property  to  bis  two  sons  purports  to 
have  been  given  for  a  valuable  consideration,  and 
vhe  statements  of  the  sons  under  oath  that  it  was 
so  given  and  was  bona  fldcs,  will  not  sustain  it  as 
against  the  father's  creditors  where  the  circum- 
stances as  to  tbe  time,  method,  and  consideration 
therefor  were  suspicious.  Uoboken  Bank  v.  Beck- 
man,  86  N.  J.  Bq.  88  (188S). 

In  Hoboken  Bank  v.  Beckman,  supra,  Fifleld  v. 
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Gaston,  12  Iowa,  218  (1861),  was  distinguished  on  the 
ground  that  in  that  case  a  conveyance  was  not 
made  to  a  son  but  to  a  stranger  and  creditor  of  the 
grantor  for  wages  for  work  done  for  the  latter, 
the  consideration  was  proved,  and  the  grantee 
claimed  that  the  deed  was  merely  a  mortgafire  to 
secure  his  debt. 

So,  a  purchase  from  an  insolvent  debtor  of  his 
entire  property*  subject  to  the  payment  of  his 
debts,  making  a  cash  payment  of  f500  and  giving' 
notes  for  the  balanoe,  without  making  any  inquiry 
as  to  the  vendor*s  financial  status,  where  the  ven- 
dee was  well  acquainted  with  him  and  in  a  position 
to  have  some  knowledge  of  his  business,  is  invalid 
as  against  the  vendor^s  creditors,  where  the  proee- 
cution  of  such  an  inquiry  to  but  a  limited  extent 
must  have  resulted  in  the  acquisition  of  theknowl- 
edge  that  tbe  sale  would  be  invalid  as  to  his  credit- 
ors and  a  fraud  upon  their  rights.  Ullman  v- 
Crensbaw(Tex.)  10  8.  W.  1012  (1891). 

And  a  sale  made  by  an  embarrassed  debtor  to  a 
friend  and  relative  whom  he  summoned  from  a  dis- 
tance to  him,  purchasing  at  a  price  oonsiderab^ 
less  than  the  fair  market  price  of  the  property,  and 
less  than  the  amount  of  his  debts,  after  a  secret 
conference  with  the  avowed  intention  of  protect- 
ing tbe  property  from  being  sacrificed  bycrediton 
at  sales  under  legal  process,  wiU  be  deemed  to  be 
fraudulent,  and  will  be  upheld  only  as  to  the  con- 
sideration paid  which  was  actually  applied  to  the 
payment  of  the  debts  of  the  vendor.  Barrow  ▼• 
Bailey,  6  Fia.  0(1858). 

So,  a  sister  to  whom  a  brother,  during  the  pen- 
dency of  an  action  against  him  for  divorce  and  ali- 
mony brought  by  his  wife,  executes  a  note  and 
trust  deed  for  the  purpose  of  preventing  the  wife 
from  obtaining  any  benefit  under  her  Judgment  for 
alimony,  acquires  no  rights  as  against  such  Judg- 
ment when  obtained,  although  she  previously  held 
notes  against  her  brother,  where  tbe  new  note  and 
trust  deed  were  not  ffiven  to  pay  or  secure  them. 
Hall  V.  Harrington  (Colo.)  U  Pac.  866  ( 1896). 

And  a  verdict  setting  aside  a  transfer  as  fraud- 
ulent as  against  creditors  will  not  be  deemed  con- 
trary to  evidence  where  it  appears  that  the  debtor* 
who  was  in  tailing  circumstances,  had  transferred 
all  that  remained  of  his  estate  to  his  two  sons,  and 
that  the  payments  for  the  land  by  the  sons  were 
proved  only  by  themselves,  though  there  were  wit- 
nesses to  the  deeds  anft  it  appeared  that  some  of 
them  could  have  been  proved  by  disinterested 
witnesses  In  another  county,  and  tdere  was  no 
change  of  possession.  Smith  v.  Wellborn,  76  Ga.  790 
(1886). 

A  purchase  by  a  woman  who  had  been  made  a 
sole  trader  when  her  husband^  affairs  were  em- 
barrassed, of  his  property  to  a  considerable 
amount,  when  she  had  pursued  no  separate  busi- 
ness by  which  she  might  have  acquired  separate 
property.  Is  bound  to  show  from  what  sources  abe 
derived  the  funds  to  make  tbe  purcha^  and  in 
default  of  such  showing  her  purchase  will  be  de- 
clared fraudulent  and  void.  Miller  v.  ToUlson, 
Harp.  Eq.  146,  U  Am.  Dec  712  (1824). 

But  the  rule  that  it  is  the  duty  of  a  married 
woman,  claiming  against  her  husband^s  creditora, 
to  show  that  her  claim  is  bona  fide  and  for  a  con- 
sideration growing  out  of  her  separate  estate,  does 
not  apply  in  a  case  In  which  she  does  not  claun 
through  a  Judgment  against  him,  but  as  grantee 
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the  following  lan/^uage:  "The  words  'actual 
notice'  in  §  ^48,  Key.  Stat  and  'previous  no- 
tice' in  §  2324,  Rev.  Stat,  aie  equivalent  ex- 
pressions;  and  the  mle  is  stated  in  the  opinion 
'that  notice  must  be  held  to  be  actual  when 
the  sulMequent  purchaser  has  actual  knowledge 
of  such  facts  as  would  put  a  prudent  man  upon 
inquiry  which,  if  prosecuted  with  ordinary 


diligence,  would  lead  to  actual  notice  of  the 
right  or  title  in  conflict  with  that  which  he  is 
ab^ut  to  purchase.  Where  the  subsequent 
purchaser  nas  knowledge  of  such  facts,  ft  be- 
comes his  duty  to  make  inquiry,  and  he  it 
guilty  of  bad  faith  if  he  neglects  to  do  so,  and 
consequently  he  will  be  charged  with  the  ac- 
tual notice  he  would  have  received  if  he  had 


of  another  judgment  creditor.  Byans  v.  SLUgore, 
147  Pa.  19  (1891). 

Where  a  wife  Is  a  beneflciary  in  a  deed  of  oon- 
Tejanoe  from  her  husband  which  is  impeaohed 
by  a  creditor  for  fraud.  It  is  sea  reel  j  to  be  sup- 
poMd  that  the  circunistanceis  and  ioteotions  of  the 
(rrantor  were  mikDown  to  her.  Castro  ▼.  lilies,  22 
Tex.  479. 78  Am.  Dec.  277  (1868). 

As  to  effect  of  relatlontthip  or  intimacy  in  oon- 
neetion  wifli  oontinued  possession  by  a  Tendor, 
sse  wpra^  YIL  e.  Retention  of  poneaston. 

xn.  Effect  of  fraud  in  other  traneaetlone. 

Other  transactions  ocourrinff  at  or  about  the 
same  time  are  notsufficleat  to  show  a  participation 
by  a  frrantee  in  the  fraudulent  Id  tent  of  the  Rrant- 
or wlilch  will  inyalldate  the  conveyance  as  affalost 
the  grantee,  though  they  may  be  competent  as 
proving  the  insolvency  and  fraudulent  intent  of 
the  grantor.  Hoy t  &  Bros.  Mfg.  Oo.  \  Turner,  84 
Ala.  523  (1887). 

And  where  tt  is  contemplated  to  impeach  a  con- 
veyance on  the  ground  of  fraud,  evidence  that  the 
grantor  made  other  conveyances  at  alx>ut  the 
aame  time,  which  were  fraudulent,  is  admissible  to 
prove  the  grantor*s  fraudulent  design,  but  cannot 
affect  the  grantee  unless  followed  by  evidence  of 
his  participation  in  some  way  In  the  fraud.  Howe 
V.  Reed.  IS  Me.  615  (1865;;  Blalce  v.  White,  18  N.  H. 
as?  (1842). 

A  transfer  by  a  debtor  to  his  father  and  sister  of 
promissory  notes  given  by  the  purchaser  of  astoclc 
of  goods  sold  on  credit,  made  several  days  after  the 
sale  without  the  purchaser's  knowledge,  however, 
does  not  show  fraud  on  his  part.  Shcaly  v.  lid* 
wards,  75  Ala.  411  (1883). 

XIIL  BeiTCgtration  and  faXLurt  to  record. 

The  registry  of  a  sherUTs  deed  made  on  execu- 
tion under  a  judgment  against  one  who  had  pur- 
chased lands  and,  to  defraud  his  creditors,  had  the 
title  made  to  another,  who  transferred  the  property 
to  a  third  person  without  notice  of  the  fraud,  is  not 
notice  to  such  purchaser  of  the  fraud.  Registry  is 
only  notice  to  avoid  purchases  from  the  same 
grantor.    Crockett  v.  Maguire,  10  Mo.  84  /1875). 

And  an  examination  by  a  purchaser  of  the  rec- 
ords to  see  if  there  was  any  lien  or  encumbrances 
upon  the  land  purchased  does  not  show  an  absence 
of  knowledfre  on  his  part  that  he  would  thereby 
enable  bis  vendor  to  defraud  his  creditors.  Wood 
V.  Chambera,  20  Tex.  247. 7D  Am.  Deo.  888  (1857). 

So,  the  failure  of  a  purchaser  to  file  a  deed  for 
record  does  not  render  the  transaction  fraudulent 
per  se,  though  it  is  a  circumstance  to  be  considered 
in  arriving  at  a  concfuslon  as  to  the  presence  or 
absence  of  actual  fraud.  Klein  v.  Kfohardson,  64 
MiBB.  41  (1BB6)«  Overruling  HyUard  v.  Gagie,  46Miss. 
809(1872). 

And  the  failure  of  a  grantee  to  ftle  his  convey- 
snoe  does  not  tend  to  impeach  the  good  faith  of 
the  transfer  where  it  does  not  appear  that  it  was 
purposely  kept  from  the  records  and  that  any  one 
was  prejudiced  by  the  delay.  Crabb  v.  Morrissey, 
81  Neb.  101  (1091). 

So,  the  delay  of  a  son  in  reeordintr  a  deed  given 
him  by  his  father  will  not  invalidate  it  as  against 
credJtora,  where  he  did  not  know  of  any  daims 
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against  his  father  or  that  he  was  in  debt,  onbar- 
rassed,  or  insolvent  Becond  Nat.  Bank  ▼.  Merrill, 
81  Wis.  142  (1891). 

Withholding  oonveyanoes  from  record  for  sey- 
eral  months  after  they  were  made  Is  not  a  circum- 
stance of  fraud  where  the  parties  lived  some  dis- 
tance away  from  the  recording  offloe  and  explained 
their  failure  to  record.  Blish  v.  Collina,  68  Mich. 
642  (1888). 

And  the  neglect  of  a  wife  for  several  years  to 
record  a  conveyance  made  to  her  by  her  husband 
in  contemplation  of  their  marrlaae,  together  with 
bis  oontinued  occupation  of  the  lands  conveyed 
after  the  marriage,  and  the  mortgaging  of  the 
land  by  the  husband  and  wife  for  his  benefit,  do 
not  raise  a  presumption  of  fraudulent  intent  In 
making  the  conveyanoe.  Page  v.  Kendrlok,  10 
Mich.  800  a862). 

XTV.  i^iro/iases/rom/raiicliiZentffrantees. 

The  rule  was  originally  laid  down  by  Chancellor 
Kent  that  a  bona  fide  purchaser  from  a  fraudulent 
grantee  acquires  no  title  by  the  conveyance  against 
the  creditors  of  the  fraudulent  grantor,  as  the  ob- 
ject of  the  statute  of  frauds  is  to  secure  creditors 
from  being  defrauded  by  the  debtor.  Roberts  v. 
Anderson,  8  Johns.  Ch.  871  (1818). 

But  the  contrary  doctrine  that  a  bona  fide  pur- 
chaser for  a  valuable  oonslderacloo  from  a  fraudu- 
lent grantee  acquires  good  title  to  ihe  property 
purchased  as  against  creditors  of  the  originai  ven- 
dor now  seems  to  be  well  settled. 

This  was  held  in  Paige  v.  0*Neal,  12  Oal.  488  a859); 
Colquitt  v.  Thomas,  8  Ga.  258  (1850);  Soott  v.  Pur- 
cell,  7  Blackf.  60,  89  Am.  Dec.  458  (1848);  Dugan  v. 
Yaitier,  3  Blackf.  245.  26  Am.  Dec.  106  (1838);  Neal 
V.  Williams.  18  Me.  891  (1841);  Gordon  v.  Ritenour, 
87  Mo.  64  (1885);  Wtneland  v.  Coonoe,  5  Mo.  s!96.  82 
Am.  Dec.  820  (1888):  Jackson,  Bartlett,  y.  Henry.  10 
Johns.  185, 6  Am.  Deo.  828  (1813);  King  ▼.  Trloe,  8 
Ired.  £q.  668  (1845);  Thompson  v.  McKean,  1  Ashm. 
129  (1880>:  Bean  y.  Smith,  2  Mason.  252  (18:^). 

In  Bean  v.  Smith,  tupra,  Roberts  v.  Anderson* 
euprcL,  was  criticised,  the  court  refusing  to  follow 
it  so  far  as  it  held  that  a  purchaser  in  good  faith 
from  a  grantee  who  took  with  intent  to  defraud 
creditors  is  not  protected  by  the  statute  of  Bliia- 
beth. 

And  it  was  held  that  a  bona  fide  purchaser 
for  a  valuable  consideration  is  protected  against 
creditors  under  the  statute  of  frauds  whether  he 
purchased  from  a  fraudulent  grantor  or  a  fraudu- 
lent grantee,  in  Howe  y.  Waysman,  12  Mo.  169,  49 
Am.  Deo.  126  a848);  Tootle  v.  Dunn,  6  Neb.  98  (1877); 
Andeiaon  v.  Roberts,  18  Johns.  515, 9  Am.  Dec.  286 
(1820);  Hood  v.  f^hnestock,  8  Watts.  489,  84  Am. 
Deo,  489  a889);  Mateer  v.  HiSBim,  8  Penr.  A  W.  160 
(1831). 

Thus,  to  subject  lands  sold  to  a  vendee  and  by 
him  sold  to  another,  to  a  judgment  avainst  the 
original  vendor,  the  judgment  creditor  must  show 
that  the  original  vendor  had  sold  with  intent  to 
defraud,  and  that  both  bis  yendee  and  the  sulise- 
quent  vendee  had  notice  of  such  intent*  Colquitt 
y.  Thomas,  8  Ga.  258  (I860). 

A  fraudulent  purchaser  acquires  title  which  is 
good  until  the  vendor  elects  to  rescind,  and  a  sale 
by  the  purchaser  for  value  to  a  third  person,  who 
is  ignorant  of  the  fraud,  vests  good  title  In  the  lat- 
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made  the  Inquiry.'  '*  This  laDj^aage  was  used 
In  a  case  iuvolviog,  as  the  one  at  bar  does,  the 
question  of  a  fraudulent  conveyance  to  hinder 
and  delay  creditors,  and  the  case  is  fully  par- 
allel to  the  one  at  bar,  because,  as  heretofore 
suggested,  we  have  a  statute  with  reference  to 
actual  and  constructive  notice  in  this  territoir, 
and  which  provides  that  (Stat.  1898,  p.  2678) 
"every  person  who  has  actual  notice  of  cir- 
cumstances sufficient  to  put  a  prudent  man 
upon  inquiry  as  to  a  particular  fact,  and  who 
omits  to  make  such  inquiry  with  reasonable 
diligence,  is  deemed  to  nave  constructive  no- 
tice of  the  fact  itself." 
In  Singer  ▼.  Jacobs,  11  Fed.  Rep.  559,  Judge 


Caldwell,  stating  the  opinion  for  the  court,  af- 
ter holding  that,  to  avoid  a  sale  on  the  ground 
of  fraud,  it  is  not  necessary  that  the  purchaser 
should  have  actual  notice  of  the  fraudulent 
purpose  of  the  vendor,  uses  the  following  lan- 
guage of  Bigelow  on  Frauds  (p.  288):  'If 
facts  are  brought  to  the  knowledge  of  a  party 
which  would  put  him,  aa  a  man  of  common 
sagacity,  upon  inquiry,  Y»  is  bound  to  Inquire; 
and,  if  he  neglect  to  do  so,  he  will  be  charge- 
able with  notice  of  what  he  might  have  learned 
upon  examination." 

Bump,  in  his  treatise  on  Fraudulent  Convey- 
ances, sums  up  the  rule,  on  page  201,  as  fol- 
lows:   "It  is  not  necessary  that  the  grantee 


ter,  even  as  affainst  the  original  vendor.  Levi  v. 
Bray,  12  lod.  App.  9  (1805). 

And  property  fraudulently  conveyed  under  such 
oiroumstances  as  to  create  a  trust  in  favor  of  cred- 
itors cannot  be  subjected  to  the  payment  of  the 
grantor*8  debts  as  affainst  one  who  purchased  and 
paid  a  valuable  consideration  In  good  faith  with- 
out notice  of  the  fraudulent  purpose.  Camahan 
V.  McCord,  116  Ind.  07  (1888). 

And  a  bona  fide  purchaser  of  property  conveyed 
by  a  debtor  in  trust  for  his  wife  and  family,  though 
fraudulent  as  affalnst  creditors,  which  was  sold  by 
the  e€8tui  que  trust  prior  to  any  interference  on 
their  part,  will  be  protected  In  law.  Sparrow  v. 
Ghesley,  19  Me.  79  (1841). 

So,  a  bona  fide  purchase  for  value  from  the  pres- 
ident of  an  insolvent  corporation  of  property 
which  he  had  purchased  from  the  company  for  an 
antecedent  debt  due  him  is  valid  as  against  the 
creditors  of  the  company,  though  the  sale  by  the 
company  to  the  president  was  void  as  to  such  cred- 
itors.  Heroy  v.  Kerr,  2  Abb.  App.  Deo.  859  (1866). 

And  a  bona  fide  purchaser  for  a  valuable  consid* 
eration  of  property  consisting  of  all  of  the  effects 
of  a  partnership  which  had  been  conveyed  by  the 
partners  in  payment  of  their  Individual  indebted- 
ness takes  title  as  against  Arm  creditors.  Jewett 
V.  Meech,  101  Ind.  289  (1884). 

And  the  equitable  title  of  a  bona  fide  purchaser 
for  a  sufficient  consideration,  from  a  wife  to  whom 
the  property  purchased  had  been  fraudulently 
conveyed  by  her  husband,  will  be  preferred  and 
enforced  in  equity  as  against  the  claims  of  a  cred- 
itor who  has  obtained  judgment  against  the  hus- 
band and  levied  on  the  lands  conveyed.  Phelps  v. 
Morrison,  36  N.  J.  Eq.  688  (1874). 

And  a  purchaser  for  a  valuable  consideration 
from  a  wife  of  property  wbioh  had  been  paid  for 
by  her  husband,  who  caused  the  conveyance  to  be 
taken  in  her  name  with  the  Intent  to  hinder  and 
delay  his  creditors,  takes  good  title  as  against  such 
creditors  where  he  had  no  notice  of  the.  fraud. 
Camahan  v.  McCk)rd,  116  Ind.  67  (USSS). 

So,  the  title  of  a  purchaser  in  good  faith  at  a  sale 
under  a  chattel  mortgage  is  not  affected  by  the 
fact  that  the  mortgage  was  executed  in  pursuance 
of  a  conspiracy  between  the  mortgagor  and  the 
mortgagee  to  hinder,  delay,  and  defraud  the  cred- 
itors of  the  mortgagor.  Zoeller  v.  Riley.  100  N.  Y. 
102, 68  Am.  Rep.  157  (1886). 

And  the  title  of  a  bona  fide  purchaser  from  a 
fraudulent  grantee,  made  before  the  lands  were 
sold  under  an  execution,  issued  on  a  judgment  in 
favor  of  a  creditor  and  against  the  original  grant- 
or, is  superior  to  that  of  a  purchaser  under  the 
execution.  Young  v.  Lathrop,  67  N.  C  68, 12  Am. 
Rep.  606  (1872). 

So,  the  title  of  a  purchaser  in  good  faith  from  an 
assignee  for  the  benefit  of  creditors  is  not  affected 
by  the  fact  that  the  assignment  is  subsequently  set 
aside  as  in  fraud  of  creditors.  Wilson  v.  Marlon, 
26  N.  Y.  Supp.  1066  (1893). 
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And  an  innocent  purchaser  of  property  which 
had  been  fraudulently  conveyed  to  his  grantor, 
who  had  paid  but  part  of  the  purchase  price,  and 
who  afterwards  took  an  assignment  of  a  Judgmenc 
which  had  been  obtained  against  the  original 
fraudulent  grantor  and  under  which  the  lands  had 
been  levied  upon  and  a  bill  of  equity  filed  to  set 
aside  the  sale,  can  be  held  only  as  an  equitable  gar- 
nishee to  the  amount  of  the  judgment;  but  if  he 
had  In  fact  purchased  the  judgment  at  a  discount, 
be  would  be  allowed  as  a  credit  on  the  unpaid 
purchase  money  only  the  sum  he  bad  paid  for  the 
Judgment  with  interest,  as  he  could  not  be  per- 
mitted to  speculate  upon  the  purchase.  Tappaa 
V.  Harbison,  48  Ark.  84  (1884). 

A  purchaser  of  land  from  one  claiming  the  same 
under  a  deed  held  to  be  fraudulent,  however* 
stands  in  no  better  condition  than  the  fraudulent 
donee  himself,  and  cannot  deed  such  lands  wttb 
any  other  or  greater  effect  than  his  grantor,  un- 
less his  purchase  was  made  for  a  valuable  consid- 
eration and  without  notice  of  the  fraud.  Wade 
V.  Saunders,  70  N.  C.  270  (1874). 

And  a  purchaser  from  a  fraudulent  grantee  with 
notice  of  his  fraud  cannot  be  protected  as  a  bona 
fide  purchaser,  and  can  acquire  no  better  title  thao 
his  immediate  grantor  had.  Goshhorn  v.  Snod- 
grass,  17  W.  Va.  717  (1881). 

And  where  a  subpurchaser  from  a  vendee  under 
a  fraudulent  conveyance  had  notice  of  facts  suiB- 
cient  to  put  him  upon  inquiry,  the  sale  will  be  set 
aside  though  it  is  not  shown  that  he  bad  knowledge 
of  the  original  fraud.  Hoyt  Sc  Bros.  Mfg.  Go.  v. 
Turner,  84  Ala.  628  (1687). 

And  a  party  claiming  protection  as  a  bona  fide 
purchaser  or  mortgagee  from  a  fraudulent  grantee 
must  deny  notice  of  the  fraud,  although  notice  ia 
not  charged  in  the  bill  of  the  creditor.  Manhattao 
Co.  V.  Bvertson,  6  Paige,  467  (1887). 

So,  a  purchaser  of  goods  from  one  who  obtained 
the  goods  by  a  fraudulent  purchase  takes  them  sub- 
ject to  the  right  of  the  original  vendor  to  disaffirnu 
where  he  had  knowledge  of  the  means  by  which  hia 
vendor  obtained  them;  but  such  knowledge  would 
not  affect  his  title  if  the  first  vendor  elected  to  alfirm 
the  sale.    Gray  v.  St.  John,  86  ill.  222  (1864). 

And  a  purchaser  of  lands  from  a  married  woman, 
who  knew  that  they  had  been  conveyed  by  her  hus- 
band to  a  third  person  for  an  alleged  consideration 
of  $4,000,  and  immediately  thereafter  were  recon- 
veyed  to  the  wife  for  the  same  consideration,  and 
that  the  husband  was  overwhelmed  with  debt  at  the 
time,  and  that  the  wife  had  no  means  to  pay  the 
$4,000,  cannot  be  deemed  a  bona  fide  purchaser 
without  notice.  Smith  v.  Yreeland,  16  N.  J.  Eq. 
196(1868). 

And  one  who  purchases  knowing  that  bis  vendor 
had  not  complied  with  the  terms  of  his  contract  by 
which  he  purchased  the  goods  sold,  and  that  the 
original  vendor  Insisted  upon  his  right  by  reason  of 
such  default  to  retake  the  property,  and  states  that 
he  did  not  care  what  the  original  vendor  ^^'mfrtl 
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«hall  have  actual  knowledge  of  tbe  debtor's  in- 
tent to  delajy  hiDder^  or  defraud  his  creditors 
in  order  to  render  tbe  transfer  void.  A 
knowledge  of  facts  sufficient  to  excite  the  sus- 
picions of  a  prudent  man  and  to  put  him  on 
•tbe  inquiry,  or  to  lead  a  person  of  ordinary 
perception  to  infer  fraud,  or  the  means  of 
snowing  by  tbe  ose  of  ordinary  diligence, 
Amounts  to  notice  and  is  equivalent  to  actual 
Jcnowledge  in  contemplation  of  law.  ...  If  be 
bas  notice  of  facts  sufficient  to  put  him  on  tbe 
inquiry,  be  cannot  be  deemed  a  bona  fide  pur- 
<:ha8er."  On  page  203  be  says:  '*It  is  not  ne- 
cessary that  the  debtor  and  tbe  grantee  shall  be 
actuated  by  like  motives  to  cheat  and  defraud 


the  Junior's  creditors.  The  motlyes  and  in- 
tentions of  tbe  debtor  and  grantee  may  be  dif- 
ferent. If  the  grantee  has  notice  at  the  time 
that  the  debtor  is  transferring  his  property  to 
delay,  hinder,  or  defraud  his  creditors,  it  will 
make  the  transfer  void  although  be  has  no 
wish  to  defraud  them,  for  the  motive  is  im- 
puted to  him  as  a  fraud  in  law,  and  makes  him 
a  mato,/id(  purchaser." 

A  consideration  of  the  numerous  cases  cited 
can  certainly  leave  no  doubt  but  that  the  in- 
struction on  the  question  here  in  controversy^ 
and  which  was  in  the  case  of  Chandler  v.  OM- 
cord,  held  erroneous,  was  correct,  and  that  the 
instruction  which  waa  asked  for  in  the  court 


«nd  did  not  try  to  find  out,  is  ohargeable  with 
notice  of  Buoh  olalm,  and  takes  tbe  title  of  his 
▼endor  as  it  is,  subject  to  tbe  claims  of  theoiigiaal 
vendor.    Thompson  v.  Duff,  19  111.  App.  75  (1886). 

So,  one  who  purchases  of  a  fraudulent  irrantee 
who  had  reoelved  a  fraudulent  conveyance  from 
tilB  brother,  with  knowledge  of  a  suit  against  the 
•original  vendor,  and  of  the  relations  between  htm 
•and  his  immediate  vendor,  and  of  the  fact  that  his 
veodor^s  deed  was  recorded  Just  before  Jud^rment 
-was  entered  in  such  action,  1b  not  an  innocent  pur- 
•chaser,  tbe  facts  belnir  sulBclent  to  put  him  upon 
tequiry.    Hamlin  v.  Wright,  26  Wis.  50  (1870). 

And  a  purchaser  in  good  faith  from  a  fraudulent 
«nintee  will  not  be  protected  as  to  purchase 
monejTS  paid  by  blm  after  service  of  summons  up- 
on him  in  an  action  by  a  judgment  creditor  of  his 
vendor^£rrantor  to  have  tbe  several  sales  adjudged 
fraudulent  and  his  judgment  declared  a  lien  on 
<heland.   JZ>fd. 

And  a  sale  of  a  stock  of  ^oods  and  bank  accounts 
lyy  a  fraudulent  purchaser  who  had  taken  them 
from  a  previous  fraudulent  vendor  who  intended 
to  hinder  and  defraud  his  creditors,  made  to  an  em- 
ployee upon  receivinir  information  that  an  attach- 
ment was  about  to  be  levied  thereon  as  the  prop- 
erty of  tbe  fraudnlent  vendor,  taking  his  notes 
therefor,  does  not  make  such  employee  a  bona  fide 
purchaser.    Lane  v.  Stnrkey,  15  Neb.  286  (1888». 

But  the  knowledge  of  a  second  vendee  that  a  sale 
Jby  a  bankrupt  to  his  first  vendee  embraced  all  of 
tbe  stock  of  the  seller,  without  more,  will  not  make 
the  purchase  of  the  second  vendee  fraudulent  in 
law.    Babbitt  v.  Walbrun,  1  Dill.  19  aSTO). 

And  that  a  purchaser  from  a  fraudulent  irrantee 
who  aoquired  the  property  in  fraud  of  hisgrrantor*s 
-creditors  took  title  under  a  quitclaim  deed  is  not 
conclusive  evidence  that  he  is  not  a  purchaser  in 
«ood  faith  and  without  notice.  Mansfield  v.  Dyer, 
131  Maas.  200  (1881). 

So,  a  daughter  who  for  a  valuable  consideration 
^nrchased  from  her  mother  land  fraudulently  con- 
veyed to  the  latter  by  her  father  a  year  previous 
while  be  was  largely  indebted  is  not,  in  the  absence 
cf  further  evidence  of  fraud  on  her  part,  so  charge- 
able with  notice  of  the  father*s  fraudulent  purpose 
as  to  render  the  conveyance  invalid.  Leicb  v.  Dee, 
« Iowa,  7U  {^m.). 

And  ta  Dalglish  v.  McCarthy.  19  Grant.  Oh.  (U.  C) 
428  (1872>,  it  was  held  that  a  bona  fide  purchaser 
from  a  grantee,  who  gave  no  consideration  but 
took  a  conveyance  which  was  fraudulent  as  to 
erediton.  acquires  title  as  against  creditors,  not- 
withstanding the  fact  that  he  had  notice  of  the 
former  fraud  and  purchased  the  property  with  a 
view  of  carrying  out  tbe  Intent  to  defeat  creditors. 

A  purchaser  who  buys  from  an  innocent  grantee 
will  be  protected  under  the  provisions  of  the  stat- 
ute of  Elizabeth  though  he  took  with  notioe  of  a 
fraudulent  intent  upon  the  part  of  the  original 
vendor.   Colquitt  v.  Thomas,  8  Ga.  256  (I860). 
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XV.  PrtsvoKS^AiifM  ixnA  Z»urden  of  proof. 

The  presumptions  and  burden  of  proof  here  con- 
sidered are  those  relating  to  participation  by  a 
purchaser  in  the  fraud  of  his  vendor  only,  and  not 
those  relating  to  fraud  in  general. 

Tbe  law  presumes  the  poeeession  of  a  icendee  to 
have  been  rightfully  acquired,  and  where  it  appears 
that  a  sufftclent  consideration  was  paid  the  transfer 
will  be  upheld,  unless  it  appears  afllrmatively  that 
he  purchased  in  bad  faith.  Jones  v.  Simpson,  116 
U.  8.  (»».  29  L.  ed.  742  (1885). 

And  a  sale  of  property  for  a  valuable  considera- 
tion, accompanied  by  a  bona  fide  change  of  posses- 
sion, will  not  be  presumed  to  have  been  made  with 
intent  to  hinder,  delay,  or  defraud  creditors,  with- 
out proof  of  fraud  in  which  both  parties  partici- 
pated. Dardenne  v.  flardwick,  9  Ark.  482  (1849); 
Glenn  v.  Grover,  8  Md.  Ch.  29  (1850). 

And  a  purchaser  will  not  be  held  chargeable  with 
notice  of  the  fraudulent  intent  of  his  vendor  where 
the  circumstances  relied  upon  to  prove  his  knowl- 
edge are  just  as  consistent  with  ignorance  as  with 
knowledge.  Steele  v.  Ward,  25  Iowa,  585  (1868); 
Muirheld  v.  Smith,  36  N.  J.  Eq.  808  (1882). 

And  the  burden  of  proof  rests  with  the  attacking 
creditor  to  show  fraud  in  a  transfer  and  participa- 
tion in  tbe  fraud  of  tbe  vendee.  Deerlng  v.  Collins, 
88  Mo.  App.  73  (1889):  Van  Baalte  v.  Harrington,  101 
Mo.  602, 11  L.B.  A.  424  (1800);  Upscombv.MoCiellan, 
78  Ala.  161  (1882). 

And  to  show  that  it  was  made  with  intent  to  de- 
lay, hinder,  or  defraud  his  creditors,  and  that  the 
purchaser  had  knowledge  of  such  intention  or  had 
information  of  circumstances  which  ought  to  have 
put  him  on  inquiry  and  which  would  have  led  to 
knowledge  of  such  intent.  Stix  v.  Keith,  86  Ala. 
465  (1888);  Lipscomb  v.  MoClellan,  supra;  Smith  v. 
Collins,  94  Ala.  894  (189J):  Hodges  Bros.  v.  Coleman, 
76  Ala.  103  (1884);  Enower  v.  Cadden  Clothing  Co.  57 
Conn.  202  (1889);  First  Nat  Bank  v.  Carter,  89  fnd. 
817  (1883):  Kellogg  v.  Aherin,  48  Iowa,  299  (1878); 
PettingiU  V.  Jones,  80  Mo.  App.  280  (1888). 

Or  of  the  debtor*s  financial  condition.  Smith  v. 
Collins,  supra. 

And  such  knowledge  must  be  proved  as  a  faot> 
and  not  be  imputed  by  any  rule  of  law.  Kno  wer  v. 
Cadden  Clothing  Oo^  and  Van  Baalte  v.  Harring- 
ton, WLpra, 

And  proof  of  the  execution  and  the  delivery  of  a 
deed  by  a  debtor  casts  the  burden  of  proof  upon 
creditors  to  impeach  it  for  inadequacy  of  consid- 
eration, or  as  intended  to  delay,  defeat,  or  defraud 
creditors,  though  the  same  proof  establishes  that 
the  grantor  was  in  failing  circumstances.  Foster 
V.  Hall,  12  Pick.  89,  22  Am.  Dec.  400  (isa). 

It  is  sufficient  in  the  first  instance  for  a  creditor 
attacking  a  sale  by  his  debtor  as  fraudulent  to  show 
the  debtor*6  fraudulent  intent  in  making  it:  then 
It  is  for  the  purchaser  to  show  that  he  purchased 
for  a  valuable  consideration;  and  his  title  would 
then  be  unimpeachable  unless  the  creditor  shoulA 
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below  8hoa1d  baVe  been  giveo.  Tbe  Jury  were 
directly  told  tbat  tbey  coald  not  hold  tbe  trans- 
fer void  as  to  Q.  W.  Sherman,  even  though 
they  should  find  it  was  fraudulently  made  by 
J.  K.  Sherman,  unless  they  should  find  tbat 
6.  W.  Sherman  had  notice  of  the  fraud  which 
J.  R.  Sherman  was  perpetrating  upon  his  cred- 
itors, if  his  conduct  was  fraudulent.  This  did 
not  go  far  enough,  in  view  of  the  request  made 
by  the  plaintiff.  The  plaintiff  was  entitled, 
oil  his  request,  to  have  had  tbe  jury  directed 


that  it  was  not  necessary  that  G.  W.  Sherman^ 
should  have  had  actual  notice  of  the  fraud  or 
J.   R.  Sherman,  if  there  was  any,  but  that 
plaintiff  was  entitled  to  a  verdict,  if  there  wa»- 
fraud  in  the  transfer,  and  if  Q.  W.  Sbcroiaa 
had  notice  of  such  facts  as  would  cause  him, 
as  a  prudent  man,  to  suspect  the  fraudulent 
conduct  of  the  brother,  if  the  jury  should  find 
tbere  was  any.    The  instruction  there  given, 
at  least  against  the  plaintiff's  request,  required 
too  high  a  standard  of  proof  in  order  to  enable- 


make  it  appear  that  he  had  previous  notice  of  the 
debtor^  fraudulent  Intent  or  that  he  participated 
In  tbe  fraud.  Startn  v.  Kelly,  88  N.  Y.  418  <1882); 
TUlman  v.  Heller,  78  Tex.  1!07,  U  L.  B.  A. «» (1890). 

An  Intent  to  defraud  creditors  will  be  presumed, 
however,  where  the  parties  knew  that  such  would 
be  the  tsffect  or  the  conveyance.  Nichols  v.  Nichols, 
CI  Yt.  488  (1889). 

As  to  presumptions  and  burden  of  proof  under 
particular  circumstances  and  conditions,  and  as  to 
particular  facts,  see  preceding  particular  subdi- 
visions of  this  note. 

XYL  Effect  of  partiotpaHon, 

A  conveyance  in  which  there  is  actual  fraud, 
both  parties  partldpatinir,  is  utterly  void  oh  inilio, 
and  will  not  be  permitted  to  stand  as  security  for 
any  purpose.  Henderson  v.  Hunton,  26  Oratt.  9S6 
(1876). 

And  it  should  not  be  permitted  to  stand  as  secur- 
ity in  the  hands  of  the  grantee  for  advances  made 
on  account  of  such  conveyance  to  the  grantor. 
Bean  v.  Smith,  2  Mason,  258  (1821). 

And  one  who  receives  a  conveyance  of  property 
from  a  debtor  with  knowledtre  that  it  was  made 
with  Intent  to  defraud  his  creditors  incurs  the  peril 
of  losing  that  which  he  receives,  without  any  right 
to  reimbursement  for  what  he  may  have  paid. 
IXeium  in  Smith  v.  Selz,  lli  Ind.  229  (iSST), 

And  if  any  portion  of  tbe  consldoration  recited  in 
a  bill  of  sale  was  not  real  but  fictitious,  the  trans- 
fer would  be  fraudulent  and  void  as  against  cred- 
itors as  to  the  whole.  Brasher  v.  Jamison,  76  Tex. 
189  (1889). 

So,  a  deed  which  is  fraudulent  in  fact  is  void  in 
toto,  and  cannot  stand  as  security  for  grantees  who 
had  notice  of  the  fraud.  livesay  v.  Beard,  22  W. 
Ya.  685  a883). 

And  a  purchaser  at  a  sberilTs  sale  made  by  means 
of  a  fraudulent  combination  with  the  Judgment 
debtor  cannot  hold  tbe  property  purchased  as  se- 
onrity  for  the  money  be  has  paid,  though  such 
money  was  his  own.  Stovall  v.  Farmers*  Sc  3L 
Bank.  8  Smedes  A  M.  £06,  47  Am.  Dec.  86  (1847). 

And  tbe  creditors  of  a  mortgagor  to  the  state  to 
secure  a  loan  from  the  sinking  fund,  whose  prop- 
erty is  sold  and  who  for  the  purpose  ot  defrauding 
them  agrees  with  the  purchaser  that  he  shall  not 
reinstate  tbe  mortgage  but  bold  tbe  lands  in  trust 
for  the  mortgagor  and  permit  him  to  redeem  them 
whenever  his  relations  with  his  creditors  would 
permit,  are  entitled  to  have  the  property  applied 
to  the  payment  of  their  claims  without  refunding 
the  amount  paid  by  the  purchaser.  Musselman  v. 
Kent,  33  Ind.  462  (1870). 

But  where  a  deed  is  merely  constructively  fraud- 
ulent, or  where  it  appears  that  tbe  grantee  hss 
acted  bona  fide  and  did  not  participate  in  tbe  fraud. 
It  will  be  permitted  to  stand  as  security  for  what  Is 
Juptly  due  to  the  grantee  thereon,  or  for  advances 
made  by  him  subsequent  to  its  execution.  Hender- 
son V.  Hunton,  supra. 

And  a  purchaser  of  property  from  an  absconding 
debtor  with  notice  that  he  was  selling  to  deprive 
creditors  of  tbeir  recourse  to  it  will  be  entitled  to 
restitution  for  that  part  of  the  consideration  paid 
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which  enured  to  the  benefit  of  the  creditors  by  in- 
creasing the  amount  applicable  to  the  payment  or* 
debts.    Barker  v.  Phillips,  11  Rob.  (La.)  190  (llM&y. 

And  a  conveyance  by  a  debtor  with  Intent  to  de- 
fraud creditors,  to  a  creditor,  which  is  absolute  Id- 
form,  may  be  treated  as  security  simply  for  an  in- 
debtedness to  him,  and  the  property  ordered  sold 
and  the  proceeds  after  discharging  the  graotee*» 
debts  subjected  to  the  claims  of  other  creditors* 
where  tbe  proof  of  fraudulent  participation  on  tbe- 
part  of  the  grantee  is  not  clear  and  satisfactory. 
Keeder  v.  Murphy,  48  Iowa,  418  (1878). 

But  a  sale  by  an  embarrassed  debtor  to  a  frlende 
and  relative  at  an  inadequate  price  and  for  lea» 
than  the  amount  of  his  debts,  after  a  secret  con- 
ference, with  the  intention  of  protecting  the  prop, 
erty  from  being  sacrificed  by  creditors  at  sale^^ 
under  legal  process,  will  be  deemed  fraudulent  and 
can  be  upheld  only  as  to  the  consideration  paid) 
which  was  actually  applied  to  the  payment  of  tb^ 
vendor^s  debts.    Barrow  v.  Bailey,  6  Fla.  9  (i&SS>. 

And  an  Innocent  purchaser  of  property  which- 
has  been  fraudulently  conveyed  to  bis  grantor*, 
who  had  paid  but  part  of  the  purchase  price,  an<t^ 
who  afterwards  took  an  assignment  of  a  judgment 
which  had  been  obtained  against  the  originai 
fraudulent  grantor  and  under  which  the  lands  had 
been  levied  upon,  can  only  be  held  as  an  equitable- 
gamisbee  to  the  amount  of  the  Judgment;  but  if 
he  had  in  fact  purchased  the  judgment  at  a  dis- 
count, he  would  be  allowed  as  a  credit  on  tbe  un-> 
paid  purchase  money  only  tbe  sum  he  had  paid  for 
the  Judgment  with  interest.  Tappan  v.  Harbison,. 
48  Ark.  84  (1884). 

So,  a  deed  to  several  grantees  Jointly,  exeoute<t 
by  the  grantor  with  intent  to  defraud  his  creditors,. 
Ls  void  as  to  such  grantees  as  had  notice  of  the' 
fraud,  but  may  stand  as  security  for  the  considera- 
tion paid  by  such  grantees  as  had  no  notice.  Live- 
say  V.  Beard,  82  W.  Ya.  685  (1888). 

But  where  a  father  grants  premises  by  Joint 
deeds  to  his  son  and  another,  for  which  the  third 
party  pas^  a  valuable  consideration  but  the  soz> 
pays  nothing,  and  the  fact  of  such  want  of  consid- 
eration on  the  part  of  the  son  is  known  to  the  think 
party,  the  conveyance  is  wholly  void  as  against 
creditors  of  the  grantor  at  the  date  of  the  deed* 
Swartz  V.  Hazlett,  8  CaL  118  (1867). 

And  the  participation  in  the  fraud  of  the  vendor 
of  one  of  several  persons  claiming  title  under  a 
fraudulent  bill  of  sale  will  prevent  a  recovery  In 
an  action  of  trover  in  which  all  were  Joined,  the- 
rule  in  such  case  being  that  unless  all  of  the  plain- 
tiffs are  entitled  to  recovery  the  verdict  must  b» 
for  the  defendant.  Pettibone  v.  Phelps,  18  Oonn. 
446, 86  Am.  Dec.  68  (1840). 

A  transfer  by  a  debtor  to  a  creditor  which  i» 
fraudulent  and  void  as  having  been  made  and  re- 
ceived with  intent  to  defraud  creditors,  however, 
does  not  Invalidate  a  separate  assignment  to  an- 
other creditor  made  at  the  same  time.  Crawford; 
V.  Neal,  144  U.  8.  686,  86  L.  ed.  662  (1891). 

A  grantee  under  a  conveyance  made  and  reoeived 
with  a  fraudulent  intent  cannot  acquire  title  by 
possession  against  creditors  of  the  grantor.  Beaob 
V.  Oatlln,  4  Day,  284, 4  Am.  Dec  221  (1810). 

F.  H.  B. 
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the  plaintifl  to  nistalD  its  charge   of   fraud 
against  the  veodee,  G.  W.  SbermsD. 

The  decisioD  in  the  case  of  Chandler  y.  Col- 
eord,  therefore,  so  far  as  it  involves  this  ques- 
tion, is  ovenuled,  and  thejudgnunt  of  the  court 


below  in  this  ease  is  reversed,  and  a  new  trial 
granted,  at  the  oost  of  defendant  in  error. 

All  the  Justices  concurring,  except  SootW 
J.,  not  sitting. 


WASHINGTON  SUPREME  COURT. 


Marian  E.  LA  SELLE  et  al.,  Bespts,, 

J.  H.  WOOLERY  et  al.,  Appts., 

a^Wash.  7(U 

1.  The  ezemptloB  of  commiuiltjr  prop- 
erty fipom  liability  for  a  separate  and  indl- 
vldual  debt  of  the  husband  extends  to  a  Judg*. 
ment  aaainstblm  rendered  in  another  state  for 
bis  Indlvldnal  debt  loofr  befom  the  oommunitr 
property  was  acquired. 

8.  Property  exempt  from  lery  and  sale 

on  execution  cannot  be  subjected  to  the  pay- 
ment of  a  Judgment  for  a  debt  Incurred  In  a  sister 
state  where  the  exemption  laws  are  different. 

(February  SA,  18B8L) 

APPEAL  by  defendants  from  a  Jud^irment  of 
the  Superior  Court  for  Kini^  County  in 
fsvor  of  plaintiffs  in  an  action  to  enjoin  a  sale 
of  property  which  had  been  levied  upon  under 
an  execution  upon  a  Judgment  against  plaintiff 
William  La  Selle.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Meters.  Shank  A  Smith,  for  appellants: 

The  presumption  that  the  husband's  debts 
are  community  debts  is  not  limited  to  debts  in- 
curred within  this  state. 

The  presumption  that  a  ludgment  against  a 
hnsband  is  for  a  community  debt,  and  so  a 
charge  upon  commumy  property,  was  first 
recognized  in  ATUtrettief  v.  Andretoe,  8  Wash. 
Terr.  289. 

If  the  husband  obWned  any  property  by 
virtue  of  his  exertions  it  would  prima  fade  at 
least  be  the  property  of  the  community,  and 
we  think  it  must  follow  that  in  his  efforts  to 
obtain  property  it  must  prima  facie  be  pre- 
sumed that  he  acts  for  the  commuDity. 

Oregon  Imp.  Go,  v.  Sagmeieter,  4  Wash.  710, 
19  L.  R.  A.  288;  Calhoun  v.  Leary,  6  Wash. 
81. 

The  presumption  that  property  acquired  by 
either  husband  or  wife  during  the  community 
is  communitv  property  was  first  recognized]  in 
Lemon  v.  Waterman,  2  Wash.  Terr.  498. 

The  presumption  as  to  community  property 
evidently  arises  generally  from  the  nature  of 
the  case,  and  especially  from  the  statutory  def- 
toifion  of  community  property. 

Gen.  Stets.  §§  1887-1899;  7€i^  ▼.  Hoek- 
tteiOer,  4  Wash.  849. 

This  presumption  should  not  be  limited  to 
property  accumulated  within  the  state  unless 
only  such  property  can  be  community  property 

Nora.— In  connection  with  the  present  oase  as  to 
lliliilJty  of  community  property  for  debts,  see 
iM(e  on  that  subject  to  Oregop  Imp.  Co.  v.  fiagmels- 
ter  (Wash.)  ISL.  B.  A.  ZS&, 
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-^the  presumption  should  exist  wherever  the 
law  on  which  it  is  based  can  apply. 

Ritchie  ▼.  Carpenter,  2  Wash.  612;  Free- 
burger  v.  Oaeeam,  5  Wash.  772. 

Whatever  the  debt  may  have  been  called  in 
Wisconsin  it  was  in  effect  a  community  debt, 
and  the  laws  of  this  state  do  not  undertake  to 
chmge  the  status  or  liability  of  such  a  debt 
merely  by  its  coming  across  our  border. 

Andrews  v.  Andrews,  8  Wash.  Terr.  289; 
Littell  dt  8.  Mfg.  Co.  v.  MiOer,  8  Wash.  488. 

The  debt  was  incurred  by  La  Selle  in  the- 
course  of  a  business  pursued  for  the  common 
support  of  himself  and  his  wife.  It  is  in  this 
just  the  sort  of  debt  which  the  purpose  and 
scope  of  the  community  law  unquestionably 
makes  a  community  debt. 

Oregon  Imp.  Co.  v.  Sagmeister,  4  Wash.  710,. 
19  L.  R.  A.  238;  BrotUm  v.  Langert,  1  Wash. 
80;  Columbia  Nat.  Bank  v.  Embree,  2  Wash. 
881;  Sadler  y.  Niesz,  5  Wash.  182. 

Messrs.  Reminf^on  A  Reynolds*  for  re> 
spondents: 

All  debts  relating  to  the  separate  property  of 
either  spouse  are  separate  debts  unless  jointly 
made;  separate  debts  embrace  all  debts  sever- 
ally incurred  by  either  spouse  that  are  not 
made  in  the  acquisition  or  for  the  benefit  of 
community  property,  as  well  as  those  incurred 
by  either  spouse  without  the  proper  authority 
from  the  other. 

2  Bl.  Com.  Sharwood's  ed.  1882, 179,  899,. 
2  Cruise.  Dig.  title  18,  chap.  1,  §§  1-8;  4  Kent,. 
Com.  5lh  ed.  1844,  857.  862, 867;  2  Kent,  Com. 
860;  Broiion  v.  [jangert,  1  Wash.  78;  Stock- 
and  V.  BartUtt,  4  Wash.  780;  McQlauflin  v. 
Merriam,  7  Wash.  111. 

To  make  a  debt  a  community  debt  it  mutt 
be  identified  with  the  community  property. 

LitteU  dh  8.  Mfg.  Co  v.  Miller  8  Wash.  480; 
Oregon  Imp.  Co.  v.  Sagmeister,  4  Wash.  710> 
19  L.  R.  A  288;  Eima  v.  Carney,  4  Wash.  418; 
Calhoun  v.  Leary,  6  Wash.  17;  Tesler  v.  Hoch- 
stettler,  4  Wash.  849;  Freeburger  v.  Caldwell,, 

5  Wash.  769. 

The  doctrine  that  all  debts  contracted  dur- 
ing the  marriage  are  prima  facie  community 
debts  is  solely  derived  from  and  follows  as  a 
necessary  corollary  of  the  rule  that  all  property 
acquired  during  marriage  is  prima  facie  com> 
munilv  property. 

Calhoun  v.  Leary,  and  Oregon  Imp.  Co.  v. 
Sagmeister,  supra. 

Under  the  common  law,  which  was  in  force- 
in  Wisconsin  where  this  debt  was  contracted, 
the  husband's  earnings  were  his  separate  prop- 
erty as  fully  and  completely  as  though  he  had 
never  been  married. 

Connors  v.  Connors,  4  Wis.  112;  Slliott  v. 
Bentlv.  17  Wis.  591;  Hamlin  v.  Jones,  20  Wis. 
586;  Wis.  Laws  1872,  chap.  155,  g  2;  Sanborn 

6  B.  Anno.  Stat.  2848. 
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The  wife  had  no  control,  no  power  of  dispo- 
sition, and  no  rights  whateyer  in  respect 
thereto.  She  was  not,  and  could  not  in  any 
manner  be  made,  liable  for  any  debt  thus  con- 
tracted by  her  hosband. 

1  Sanborn  &  B.  Anno.  Stat.  §§  2241-2344; 
Feller  ▼.  Alden,  28  Wis.  801.  99  Am.  Dec.  173; 
Dayton  v.  WaUh,  47  Wis.  118. 82  Am.  Rep.  757. 

The  laws  of  every  state  affect  and  bind  di- 
rectly all  property,  whether  real  or  personal, 
within  its  territory,  and  all  persons  who  are 
Tesident  within  it.  No  state  or  nation  can  by 
its  laws  directly  affect  or  bind  property  out  of 
its  territory,  or  bind  persons  not  resident 
therein. 

Story,  Confl.  L.  6th  ed.  1865,  p.  8,  §  7,  p.  21, 
$S  18-20:  Sedew.  Stat.  &  Const.  L.  Ist  ed. 
1867,  p.  69;  Endlich,  Interpretation  of  Stat- 
utes 1st  ed.  1888,  p.  238,  g  169;  Green  y.  Van 
Bu9kirk,  74  0.  8.  7  Wall.  139.  19  L.  ed.  109; 
9  Am.  &  Eng.  Enc.  Law,  Conflict  of  Laws,  p. 
«»,  §  2,  p.  508,  §  3. 

Property  held  by  a  community  of  interests 
once  Tested  in  the  husband  and  wife  as  such 
<»nnot  be  devested  by  change  of  residence,  but 
will  be  recognized  as  Joint  property  in  states 
where  the  community  system  is  wholly  un- 
known. 

Story,  Confl.  L.  6th  ed.  1866.  §§  184-187, 161 
-171  (6),  176-178;  1  Bishop,  Mar.  &  Div.  4th 
«d.  1864,  §  405;  Schooler,  Dom.  Ret.  1st  ed. 
1870,  p.  67;  Jacob,  Dom.  1st  ed.  1887,  §  37:  2 
Cord,  Rights  of  Married  Women.  2d  ed.  1885, 
^1116:  1  Bishop,  Mar.  Div.  &  Sep.  1st  ed. 
1891,  §  915;  Freem.  Co-Tenancy  &  Partition. 
Ist  ed.  1882,  §  132;  Kraemer  v.  Kraemer,  52 
Cal.  302;  Ihss  v.  Campbell,  19  Ala.  690,  54 
AuL  Dec.  198;  Duhoii  ▼.  Jackson,  49  111.  49; 
Kiw^  V.  O'Brien,  1  Jones  &  S.  49,  Affirmed  57 
N.  Y.  653;  Hamlin  ▼.  Jonee,  20  Wis.  538; 
Stevens  y.  OJiouteau,  11  Mo.  882,  49  Am.  Dec. 
D2;  Bailee  ▼.  Chandler,  26  Mo.  124;  Stokes  ▼. 
Maeken,  62  Barb.  145;  Beard  ▼.  Basye,  7  B. 
Men.  144;  8avl  v.  His  Creditors,  6  Mart.  N.  S. 
4569,  16  Am.  Dec.  212;  Hieks  v.  P&pe,  8  La. 
«54,  28  Am.  Dec.  142;  Murphy  ▼.  Murphy,  5 
Mart.  (La.)  83,  12  Am.  Dec.  475;  Martin  ▼. 
Bo^er,  13  La.  Ann.  369;  Atery  v.  Avery,  12 
Tex.  54,  62  Am.  Dec.  613;  Castro  v.  nUes,  22 
Tex.  479,  73  Am.  Dec.  277;  McCollum  ▼. 
Smith,  Meigs,  842,  33  Am.  Dec.  147;  Kneeland 
▼.  Ensley,  Meigs.  620,  33  Am.  Dec.  168;  Bin- 
man  ▼.  Parkis,  38  Conn.  188;  Scheferling  t. 
Muffman,  4  Ohio  St.  241,  62  Am.  Dec.  281; 
Davis  V.  Zimmerman,  67  Pa.  70;  Decouche  ▼. 
•Savetier,  3  Johns.  Ch.  190. 

It  being  evident  that  property  acquired  in 
Wisconsin  in  incurring  this  debt  for  which  the 
Wisconsin  Judgment  was  taken  was  there  the 
eeparate  property  of  William  La  Selle,  and 
that  it  would  be  so  recognized  by  all  the  states 
and  nations  to  which  that  properly  might  be 
removed,  the  appellants,  wholly  failing  to 
identify  the  debt  with  community  property, 
have  no  standing  in  court. 

Story,  Confl.  L.  362;  PaekmoSs  Succession^ 
9  Rob.  (La.)  438,  41  Am.  Dec.  341. 

The  opinion  upon  the  first  hearing  was  de- 
livered by  Hoyt,  Ch.  J. : 

Appellant  William  F.  Collins,  in  a  suit 
f>rought  in  King  county  against  the  respond- 
ent William  La  belle,  duly  recovered  judgment. 
32  L.  R.  A. 


To  this  action  and  judgment  the  respondent 
Marian  E.  La  Selle.  wife  of  said  WQliam  La 
Selle,  was  not  a  party.  Execution  issued  on  said 

Judgment,  which  was  placed  in  the  hands  of 
'.  H.  Woolery,  sheriff  of  King  county,  the 
other  appellant  He  made  a  levy  upon  a  piece 
of  real  estate  situated  in  King  county,  of  which 
the  paper  title  was  in  the  name  of  said  Marian 
E.  La  Selle.  This  suit  was  then  brought  by  the 
respondents,  and  thereby  they  sought  to  enioin 
the  sale  of  the  property  levied  upon,  and  to 
have  it  decreed  that  such  property  was  not 
subject  to  the  lien  of  the  judgment.  It  was 
conceded  that  the  property,  though  standing 
in  the  name  of  the  wife,  Marian  £.  La  Selle, 
was  the  community  propertv  of  herself  and 
her  husband,  William  La  Selle.  It  was  there- 
fore, under  the  rule  established  by  numerous 
decisions  of  this  court,  subject  to  the  lien  of 
the  judgment  against  the  husband  alone,  if  the 
debt  upon  which  such  judgment  was  rendered 
was  that  of  the  community.  It  is  equally 
well  established  by  the  adjudications  of  this 
court  that  such  property  was  not  subject  to  the 
lien  of  such  ludgment  u  the  debt  for  which  it 
was  rendered  was  the  separate  debt  of  the  hus- 
band. It  must  follow  that  the  nature  of  the 
debt  which  was  the  foundation  of  the  judg- 
ment is  the  material  question  to  be  determined 
upon  this  appeal.  If  it  was  that  of  the  com- 
munity, the  sheriff  should  have  been  allowed  to 
proceai  to  satisfy  the  judgment  by  a  sale  of 
the  property,  ff  it  was  the  debt  of  the  hus- 
bana  ailone,  the  appellants  were  rightfully  re- 
strained from  proceeding  further  against  the 
property  in  question.  The  foundation  of  this 
judgment  was  one  against  the  husband  alone, 
made  and  entered  in  the  state  of  Wisconsin, 
and  the  foundation  of  that  one  was  a  liabilitv 
incurred  by  the  husband  to  the  appellant  Col- 
lins in  the  prosecution  of  his  business  as  a  con- 
tractor and  builder,  and  proprietor  of  a  sash 
and  door  factory,  and  was  for  materials  sold 
to  him  to  be  used  in  the  construction  of  houses 
and  to  supply  his  factoxy.  At  the  time  this 
liability  was  incurred,  and  the  judgment  in 
Wisconsin  rendered,  the  respondents  were  liv- 
ingtogether  as  husband  ana  wife  in  the  state 
of  Wisconsin.  Afterwards  they  removed  from 
said  state,  and  from  a  time  preceding  the  date 
of  the  iudgment  rendered  in  ^ng  county  had 
been  living  together  as  husband  and  w*ife  in 
this  state.  The  pleadings  on  the  part  of  the 
respective  parties  enter  with  much  detail  into 
the  circumstances  surrounding  these  transac- 
tions, and  also  set  up  such  of  the  statutes  of 
Wisconsin  as  to  the  pleaders  seemed  neoessarj 
to  determine  the  law  of  that  state  upon  the 
question  of  the  rights  of  the  husband  and  wife 
to  property  there  acquired,  and  upon  the  ques- 
tion of  its  liability  for  debts  contracted  by  the 
husband  alone. 

Before  entering  upon  a  discussion  of  the 
rights  of  the  respective  parties  growing  out 
of  the  law  of  Wisconsin  in  relation  to  the  lia- 
bility of  property  for  the  debts  of  the  husband, 
it  is  necessa^  to  say  a  word  as  to  a  preliminary 
question,  tt  has  been  held  that  under  the  laws 
of  this  state  a  debt  incuned  by  the  husband 
alone  is  prima  facie  a  community  debt,  and  for 
that  reason  is  enforceable  against  the  commu- 
nity propertv,  unless  it  is  made  to  appear  bv  al- 
legation and  proof  that  the  transaction  which 
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fave  riae  to  the  liability  had  do  relatioD  to  any 
usioess  of  which  the  community  would  have 
been  entitled  to  the  benetita.  la  such  preaump- 
tioD  confined  to  debta  incurred  in  thia  atate? 
There  can  be  little  reaaon  for  ao  holding,  for 
while  it  ia  true  that  it  will  not  be  preaumed  that 
a  debt  incurred  elaewhere  could  be  enforced 
against  community  property  aa  auch,  for  the 
reason  that  in  moat  of  the  other  atatea  property 
of  that  kind  ia  unknown,  yet  it  ia  but  reaaonable 
to  preaume  that  under  the  lawa  of  any  of  the 
atatea  of  thia  Union  the  buaineaa  of  the  huaband, 
though  it  may  be  in  form  for  hia  own  benefit, 
and  relate  only  to  property  of  which  he  ia  the 
legal  owner,  ia  in  reality  for  the  benefit  of  him- 
self and  hia  wife  aa  a  family,  and  that  a  liabil- 
ity incurred  on  account  thereof  ia  one  which 
affects  the  aubetantial  intereata  of  the  wife  aa 
well  as  the  huaband.  Thia  being  ao,  there 
would  aeem  to  be  good  reaaon  for  holding  that 
the  presumption  aa  to  the  liability  of  commun- 
ity property  for  the  debta  of  the  huaband  alone 
should  extend  to  thoae  incurred  outside  of  aa 
well  as  within  this  atate.  If  we  should  hold 
thia  to  be  the  law,  it  would  probably  make 
it  unnecesaary  for  ua  to  diacuaa  any  other 
queation  raiaed  by  the  brief  a,  aince  we  are  in- 
clined to  agree  with  the  contention  of  the  ap- 
pellants that  there  is  no  sufficient  allegation  in 
the  complaint  to  oyercome  the  presumption  in 
favor  of  the  Judgment.  This  queation  ia,  how- 
ever, of  such  an  important  nature  that  it  ahould 
only  be  decided  in  an  action  in  which  the  righta 
of  the  partiea  can  only  be  ascertained  by  ita 
determination.  We  aball.  therefore,  make  no 
further  suggestion  in  relation  thereto  in  thia 
caae. 

The  substantial  queation  preaented  by  the 
facta  is  as  to  the  status  of  the  debt  which  waa 
the  foundation  of  the  Judgment  in  Wiaconain 
in  reference  to  the  property  of  the  huaband,  or 
the  hual>and  and  wife,  situated  in  that  atate. 
It  appears  from  the  atalutea  aet  out  in  the  an- 
swer that  in  that  atate:  there  ia  no  auch  thing  aa 
community  property, 'aa  underatood  here,  nor 
is  there  any  auch  thing  aa  aeparate  property 
of  the  husband,  aa  defined  by  our  lawa.  The 
wife  alone  could  own  aeparate  property,  and 
the  proyisiona  in  relation  to  its  acquiaition  were 
aubatantially  the  aame,  as  in  this  atate.  All 
other  property  waa  that  of  the  huaband, 
whether  it  waa  acquired  in  auch  a  manner  aa  to 
make  it,  under  our  lawa,  hia  aeparate  property, 
or  that  of  the  community.  And  all  of  hia 
property,  under  the  lawa  of  that  atate,  could  be 
subjected  to  the  payment  of  debta  incurred  by 
him  alone.  It  will  be  aeen  from  these  pnivl- 
aiona  that  a  debt  incurred  by  the  huaband  could 
there  be  enforced  againat  all  of  the  property 
acquired  by  the  husl&nd  and  wife  either  before 
or  after  marriage,  ezceptiogauch  aa,  under  the 
lawa  of  that  atate,  would  be  the  aeparate  prop- 
erty of  the  wife.  This  is  substantially  the  re- 
sult of  the  lawa  of  thia  atate  as  interpreted  by 
former  decisions  of  thia  court.  In  our  opinion, 
the  comity  which  one  atate  owea  to  another 
goea  to  the  aubatance  rather  than  to  the  form 
of  tbinga.  If  a  certain  right  is  given  in  one 
atate  as  to  property  of  a  certain  nature,  comity 
would  require  that  thoae  righta  ahould  be  en- 
forceii  in  another  ^tate  as  to  property  of  the 
aame  nature,  though  it  might  be  called  by  a  dif- 
ferent name.    In  the  atate  of  Wiaconain,  prop- 
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erty  which  waa  acquired  by  the  joint  labors  of 
the  huaband  and  wife,  though  called  the  prop- 
erty of  the  huaband,  waa  aubject  to  the  pay- 
ment of  debta  incurred  by  the  huaband,  in  the 
proaecution  of  busioeaa  for  the  support  of  the 
family.  Properly  acquired  in  the  aame  man- 
ner in  this  atate  belong  to  the  community,  but 
ia  subject  to  a  liability  incurred  by  the  huaband 
alone  in  the  jsroaecution  of  buaioess  for  the 
aame  object.  Hence,  under  the  rule  above  aug- 
ffeated,  comity  requirea  that  a  debt  which  un- 
der the  lawa  of  that  atate  could  be  enforced 
againat  property  which,  from  the  nature  of  its 
acquisition,  would  be  that  of  the  community  in 
this  atate,  ahould  be  here  enforced  againat  prop- 
erty belonging  to  the  comfaauDltv.  There  is 
nothing  in  the  policy  of  our  legisfation  which 
will  prevent  the  application  of  the  rule  above 
atated  to  the  facta  of  this  caae.  On  the  con- 
trary, the  general  policy  of  thia  atate  upon  the 
queation  of  the  liability  of  property  of  the  com- 
munity and  of  the  reapeclive  apouaea  for  debts 
incurred  by  the  husband  alone  in  the  proaecu- 
tion of  any  buaineaa  ia  in  aubstantially  the 
aame  line  aa  that  of  the  atate  of  Wiaconain. 
But  whether  it  is  or  not,  ao  long  as  the  rights 
of  the  parties  are  adjudicated  under  the  laws  of 
this  state,  ita  citizena  have  no  ground  of  com- 
plaint, whatever  may  be  the  reault  aa  to  those 
of  other  states.  And  since  what  we  have  said 
haa  been  founded  upon  our  statute,  and  the 
righta  adjudicated  thereunder  have  been  in  the 
light  of  the  facta  ahown  by  the  record,  the  re- 
spondents cannot  complain.  The  judgment 
will  be  reyeraed,  and  the  cauae  remanded,  with 
inatructiona  to  oyerrule  the  demurrer  to  the  af- 
firmative defenses  pleaded  in  the  amended 
answer. 

Danbar.  Scott»  and  Gordon*  JJ.,  con- 
cur. 

On  rehearing  Gordon*  J.,  deliyered  the 
opinion  of  the  court: 

Thia  cauae  waa  heard  and  decided  by  this 
court  at  the  January  term,  1895.  Reapondenta' 
petition  for  rehearing  having  been  allowed, 
and  the  cause  reargued,  a  majority  of  the  court 
are  of  the  opinioo  that  a  wrong  conclusion  was 
reached  at  the  former  hearing.  The  caae  ia  fully 
atated  in  the  former  opinion,  in  the  courae 
of  which  opinion  the  court  aaid.  *'If  a  certain 
right  is  giyen  in  one  atate  as  to  property  of  a 
certain  nature,  comity  would  require  that  those 
rights  ahould  be  enforced  in  another  atate,  as 
to  property  of  the  aame  nature."  Upon  further 
conaideration,  we  think  that  thia  ia  extending 
the  doctrine  of  comity  too  far.  While  comity 
might  require  that  righta  ao  acquired,  againat 
personal  property  merely,  ahould  be  eun)rced 
in  this  atate,  as  against  auch  property  {Harri- 
son y.  Sterry,  9  U.  8.  5  Cranch,  289,  3  L.  ed. 
104;  Whart.  Confi.  L.  §  824),  we  do  not  think 
it  ought  to  be  extended  to  property  aubae- 
qucntly  acquired  in  thia  state,  although  of  the 
"aame  nature,"  and  thia  principle  ia  wholly  in- 
applicable to  real  property.  The  law  of  the 
place  where  the  real  property  ia  situated  muat 
be  held  to  control  ita  disposition,  whether  by 
yoluntary  or  forced  sale.  McGormiek  y.  Sui- 
livant,  28  U.  8.  10  Wheat.  192.  6  L.  ed.  800. 
Upon  this  subject  no  leaa  a  writer  than  8tory 
haa  aaid:    **All  the  authoritiea  in  both  coun* 
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tries  [England  and  America^,  so  far  as  they 
go,  recognize  the  principle  in  its  fullest  import, 
that  real  estate,  or  immovable  property,  is  ex- 
clusively subject  to  tbe  laws  of  the  ^vern- 
ment  within  whose  territory  it  is  situate." 
Story,  Confl.  Laws,  §  428.  "Any  title  or  in- 
terest In  land,  or  in  other  real  estate,  can  only 
be  acqiiire<l  or  lost  agreeably  to  the  law  ot  the 
place  where  the  same  is  situate."  Id.  g  865. 
The  character  of  the  property,  as  regards  tbe 
question  of  its  being  the  separate  property  of 
either  of  the  spouses,  or  the  property  of  the 
community  consisting  of  both  spouses,  or  other- 
wise, is  fixed  by  the  law  of  the  state  where 
such  property,  if  real  property,  is  situated. 
So,  too,  the  character  of  the  debt  is  deter- 
mined by  the  law  of  the  place  where  it  arose. 
If,  by  the  law  of  Wisconsin,  it  was  the  sole, 
individual  debt  of  the  husband  it  retained  that 
character  here.  Its  status  was  fixed  by  the 
law  of  the  place  of  its  creation.  The  debt 
which  the  appellants  are  here  seeking  to  en- 
force being  by  the  law  of  Wisconsin,  where  it 
arose,  merely  the  separate,  individual  debt  of 
the  husband,  enforceable  only  aeainst  his  sep 
arate,  individual  property,  it  follows  that  tbe 
judgment  rendered  upon  that  debt  cannot  be 
satisfied  out  of  the  real  property  of  the  com- 
munity acquired  in  this  state  long  after  the 
debt  arose  and  judgment  was  rendered  upon  it. 
The  doctrine  of  tbe  common  law  is  that:  "In 
regard  to  the  merits  and  rights  involved  in  ac- 
tions, the  law  of  the  place  where  they  origi- 
nated is  to  govern.  .  .  .  But  the  forms  of 
remedies  and  the  order  of  judicial  proceedings 
are  to  be  according  to  the  law  of  tbe  place 
where  the  action  is  instituted,  without  anjr  re- 
gard to  the  domicil  of  the  parties,  the  origin 
of  tbe  right,  or  the  country  of  the  act."  Story, 
Confl.  L.  8tb  ed.  §  558.  The  settled  rule  is 
that  the  law  of  the  place  where  the  contract 
was  made  must  govern  in  determining  the 
character,  construction,  and  validity  of  such 
contract,  while  the  law  of  the  place  where  suit 
is  instituted  upon  the  contract  governs  as  to 
''the  nature,  extent,  and  form  of  the  remedy: 
.  .  .  whether  arrest  of  the  person  or  attach- 
ment of  l^e  property  may  be  allowed;  whether 
a  debt  is  or  is  not  discbarged  by  operation  of 
law.  as  insolvent  laws,  or  barred  by  statutes 
of  limitation;  rights  of  setoff;  tbe  admissi- 
bility and  effect  of  evidence;  the  modes  of  pro- 
ceeding; and  the  forms  of  judgment  and  ex- 
ecution.** 2  Abbott,  Law  Diet.  p.  36.  In  tbe 
case  of  Blanehard  v.  Russell,  13  Mass.  1,  7 
Am.  Dec.  108,  tbe  supreme  court  of  Massa- 
chusetts, speaking  by  Chief  Justice  Parker, 
says:  **But  the  courtesy,  comity,  or  mutual 
convenience  of  nations,  amongst  which  com- 
merce has  introduce  so  great  an  intercourse, 
has  sanctioned  the  admission  and  operation  of 
foreign  laws  relative  to  contracts;  so  that  it  is 
now  a  principle  generallv  received,  that  con- 
tracts are  to  be  construed  and  interpreted  ac- 
cording to  the  laws  of  the  state  in  which  they 
are  made,  unless  from  their  tenor,  it  is  per- 
ceived that  they  were  entered  into  with  a  view 
to  the  laws  of  some  other  state.  .  .  .  Tbe 
rule  does  not  apply,  however,  to  the  process 
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b^  which  a  creditor  shall  attempt  to  enforce 
his  demand  in  the  courts  of  a  state  other  thai» 
that  in  which  the  contract  was  made.  For 
the  remedy  must  be  pursuant  to  the  laws  of 
the  state  where  it  is  sought;  oti  er.vise  great  ir- 
regularity and  confusion  would  be  introduced 
into  the  form  of  judicial  proceedings. ''  The- 
rule  has  long  been  established  in  this  court  that 
the  community  real  property  is  not  liable  for 
the  separate  or  individual  debt  of  tbe  husband 
{Brotton  ▼.  Langert,  1  Wash.  78;  Stoekand  v. 
Bartktt^  4  Wash.  780);  and  it  would  be  produc- 
tive merely  of  confusion  and  disorder  to  limit 
the  application  of  this  rule  to  those  debts  only 
which  are  contracted  within  this  state.  One- 
result  of  such  limitation  would  be  that  the  court 
would  be  required,  in  every  case,  to  resort  to- 
the  law  of  the  state  where  the  debt  arose,  ii> 
order  to  determine  what  property  in  that  statfr 
would  be  liable  for  such  debt,  and  then  to  per- 
mit such  judgment  creditor  to  have  his  judg- 
ment satisfied  out  of  like  property  of  th& 
judgment  debtor  in  this  state,  without  regard 
to  our  own  law  upon  the  subject.  And  it 
would  follow  logically  from  such  a  rule  tbat 
property  of  a  judgment  debtor  which  is  by 
our  law  exempt  from  levy  and  sale  on  execu- 
tion could  be  subjected  to  the  payment  of  t^ 
judgment  for  a  debt  incurred  in  some  sister 
state,  where  the  exemption  laws  were  differ- 
ent from  our  own.  All  these  questions  relate 
to  the  character  and  extent  of  the  remedy,  and 
not  to  the  construction  or  validity  of  tbe  con- 
tract, and  they  are  governed  and  controlled  hj 
the  Ux  fori,  and  not  by  tbe  lex  loci  contractus^ 
and  to  avoid  interminable  confusion  the  dis- 
tinction must  be  observed. 

For  these  reasons  the  order  and  judgment  of 
the  Superior  Court  will  he  affirmed, 

Scott*  Danbar»  and  Andensy  J.  J.,  con* 
cur. 

Hoyt,  Oh.  J.  dissenting: 

The  results  which  wiU4<>w  from  tbe  rule  an* 
nounced  in  the  foregoing  opinion  are  such  as  to 
satisfy  me  that  it  cannot  be  tbe  one  required 
by  comity.  A  husband,  residing  in  a  sister 
state,  possessed  of  ever  so  much  property, 
which,  though  the  title  is  vested  in  him,  is  held 
for  the  benefit  of  himself  and  wife,  and  would, 
from  the  manner  of  its  acquisition,  be  here 
held  to  be  community  propertv,  and  was  there 
subject  to  debts  for  the  benefit  of  the  family^ 
which  would  here  be  held  to  be  community 
debts,  can  escape  the  payment  of  all  the  debts^ 
which  may  have  been  contracted  on  the  faith 
of  the  property  which  he  owned,  by  convert- 
ing such  property  into  cash,  and  removing  to 
this  state,  and  investing  it  in  real  estate.  That 
the  laws  of  one  state  should  be  so  construed  as 
to  allow  a  debtor  in  another  possessed  of 
abundant  means  with  which  to  pay  all  his 
creditors,  to  evade  the  payment  of  just  debt» 
in  this  way,  does  not  correspond  with  my  ideaa 
of  comity.  In  my  opinion,  the  conclusion 
reached  upon  the  mrmer  hearing  was  the  cor- 
rect one,  and  should  be  adhered  to. 
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^be  stf^iufctiire  of  the  naaae'of  arabseiilK 
in^  Ultnciiw  to  a  will  is  not  InsuiBoleQt  because 

;  it  is  written  by  another  suoh  wltoeas  in  the  pres- 
eooe  and  at  the  request  of  the  former. 

(Maroh  28.  18Mw) 

APPEAL  by  the  executor  of  the  will  of  Ellen 
Ann  Crawford,  deceased,  from  a  decree  of 
the  Common  Pleas  Circuit  Court  for  Charles- 
ton County  reversing  a  decree  of  the  Probate 
Court  admitting  the  will  to  probate.    Be^&necL 

The  facts  are  stated  in  the  opinion  and  in  that 
«f  the  circuit  court,  which  was  as  follows: 

Buchanan,  J.: 

"Miss  Ellen  Ann  Crawford,  a  resident  of 
the  city  of  Charleston,  but  temporarily  resid- 
ing in  the  dty  of  Columbia,  departed  this  life 
«o  the  2d  day  of  February,  a.  d.  1892,  leaving 
an  instrument  in  writing,  purirarting  to  be  her 
last  will  and  testament,  bearing  date  the  26th 
day  of  March,  1884.  On  the  lOtb  day  of  Feb- 
niary,  1892.  the  petition  of  J.  Adger  Smyth 
was  exhibited  to  the  court  of  probate  for 
Charleston  county.  Such  petition  recited,  in 
its  second  paragraph,  '  that  in  the  said  last  will 
and  testament  your  petitioner,  with  others,  is 
appointed  executor,'  and  in  the  third  para- 
graph. *  Your  petitioner  prays  that  the  said  in- 
strument in  writing  be  now  admitted  to  pro- 
bste  as  the  last  will  and  testament  of  the  said 
Ellen  A.  Crawford,  and  that  letters  testamen- 
tary be  granted  to  blm/  That  on  said  10th 
day  of  February,  1892,  the  paper  was  probated 
and  proved  in  common  form  bv  the  testimony 
«f  Mrs.  R.  8.  Forsythe,  and  subscribed  by  her 
in  her  own  handwriting,  and  probate  granted 
of  the  same.  On  the  29tb  day  of  May,  1894, 
Oharlotta  Hartnett,  a  niece  of  the  said  Ellen 
Aon  Crawford,  deceased,  and  one  of  the  heirs 
St  law  and  next  of  kin,  and  a  person  interested 
to  invalidate  the  said  paper  as  a  will,  presented 
ber  petition  to  the  court  of  probate,  praying 
that  said  alleged  will  be  proved  in  due  and 
solemn  form.  On  the  80th  day  of  May,  1894, 
Honorable  A.  G.  Magrath,  probate  judge  of 
Charleston  county,  directed  a  notice  to  J.  Ad- 
ger Smyth,  notifying  him  that  Charlotta  Hart- 
Belt,  through  her  attorneys,  Messrs.  W.  M. 
Fitch  and  J.  Walker  Magrath,  required  the 
will  to  be  probated  in  due  and  solemn  form  as 
required  by  g  1820  of  the  General  Statutes  of 
<1803)  South  Carolina,  and  requiring  the  said 
J.  Adger  Smyth,  the  executor  who  had  quali- 
fied, to  prefer  a  petition  praying  to  be  permitted 
to  probate  said  will  in  due  form.  Oo  the  18th 
4iay  of  June,  1894,  the  petition  of  J.  Adger 
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Smyth  was  preferred,  and,  among  other  things 
it  alleged  in  the  fifth  paragraph  thereof,  that 
the  only  persons,  in  the  knowledge  of  the  pe- 
titioner, that  would  have  been  entitled  to  ois- 
tributioo  of  the  estate  of  the  deceased,  had  she 
died  intestate,  'were  the  nieces  of  the  said  El- 
len Ann  Crawford,  to  wit:  the  said  Charlotta 
Hartnett  and  Wilhelmina  Crawford,  now 
known  as  Wilhelmina  Irick.'  Whereupon  a 
summons  was  directed  by  the  probate  judge  to 
the  said  Charlotta  Hartnett  and  Wilhelmina 
Crawford  Irick,  requiring  them  to  answer  the 
said  petition  within  twentvdavs  after  the  serv- 
ice thereof,  exclusive  of  the  day  of  such  scrv 
ice.  Service  was  duly  acknowledged,  and  Mr. 
Fitch  represented  Charlotta  Hartnett.  and  Mr. 
S.  Dibble  appeared  as  attorney  for  Wilhelmina 
Crawford  Irick. 

"Answers  were  put  in  for  both  Charlotta 
Hartnett  and  Wilhelmina  Crawford  Irick. 
The  answers  substantially  admitted  that  the 
paper  had  been  admitted  to  probate  in  common 
form  on  the  10th  day  of  February.  1892,  but 
deny  that  such  paper  was  of  any  validity,  in- 
asmuch as  formal  execution  of  the  same  was 
not  had  as  required  by  law,  and  that  the  al- 
leged will  was  not  *  subscribed  by  the  witnesses 
in  the  manner  and  form  required  by  law.'  On 
the  15th  day  of  April,  1895,  Mr.  A.  M.  Lee, 
attorney  for  J.  Adger  Smyth,  gave  written  no- 
tice to  the  contestant,  Charlotta  Hartnett,  'that 
on  the  annexed  affidavit  and  the  record  in  this 
proceeding  the  undersigned  will  move  before 
his  honor,  the  Judge  of  probate,  on  Monday, 
the  22d  instant,  at  11  A.  u. ,  for  an  order  direct- 
ing that  Charlotta  Hartnett  do  pay  into  court 
such  amount  as  may  be  necessary  to  defray  the 
expenses  of  the  executors  in  the  probate  of  the 
will  of  Ellen  A. Crawford  in  solemn  form.'  The 
affidavit  annexed  set  out,  among  other  things, 
that  the  en  tire  estate  had  been  distributed;  'that, 
after  the  payment  of  all  the  debts  and  specified 
legacies,  the  executor,  in  the  due  course  of  ad- 
ministration, had  distributed  the  exact  rest  and 
residue  of  the  estate  of  the  various  residuary 
legatees  in  accordance  with  the  directions  of 
the  will,  holding,  as  trustee  for  several  of  the 
minor  residuary  legatees,  their  share  of  the  res- 
idue, to  which  they  were  entitled  under  the 
will,  until  a  guardian  could  be  appointed  for 
them,  and  also  a  certain  sum,  alresidy  agreed 
on  with  the  probate  court,  as  its  fees  and  costs 
for  closing  the  estate;  that  these  amounts  in 
bis  hands  are  not  assets  in  his  h  inds  as  execu- 
tor, but  merely  temporarily  held  in  trust  for 
others  by  him;'  '  that  there  are  thus  no  funds 
in  his  hands  whatever  with  which  to  defray 
the  expenses  of  proving  the  will  in  solemn 
form;'  that  it  will  be  necessary  for  the  execu- 
tor to  obtain  the  presence  of  the  witnesses  to 
the  will,  one  of  whom  resides  in  the  city  of 
Atlanta,  state  of  Georgia;  that  the  executor  in 
his  official  capacity  is  in  duty  bound  to  go  to 
other  expenses  also,  and  muRt  act  through 
counsel  learned  in  the  law  in  this  matter;  and 
that  all  such  expenses  he  is  unable,  as  executor, 
to  meet  and  defray.  Wherefore  he  prays  that, 
before  the  executor  be  ordered  to  proceed  with 
the  proof  of  the  will  in  solemn  form  of  law, 
the  said  petitioner  for  the  same  Charlotta  Hart- 
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nett  be  directed  to  deposit  in  court,  or  with 
the  executor,  such  amounts  as  may  be  necea- 
aary  to  defray  the  costs  and  expenses  of  the  pro- 
ceeding. The  motion  was  made  and  refused 
on  the  22d  day  of  April,  1895,  after  which 
proof  was  offered  and  testimony  s^ven  for  the 
purpose  of  proving  the  alleged  will  in  due  and 
Bolemn  form. 

'*Tbe  evidence  disclosed  the  fact  that  the 
si  mature  of  the  third  alleged  witness  to  the 
will,  Mrs.  R.  8.  Forsythe,  was  made  by  Mrs. 
Oosgrove  (then  Miss  M.  G.  Forsythe),  her 
daughter,  at  the  request  of  the  mother;  that 
Mrs.  Forsythe,  the  person  whose  name  appears 
as  that  of  the  third  witness,  was  accustomed 
to  get  her  writing  done  by  others;  she  could 
write  whenever  she  wanted  to;  she  did  not 
touch  the  pen  when  her  daughter  was  signing 
her  name.  This  was  admitted  by  the  party  in 
the  case;  and  the  sole  and  only  Question  is. 
Can  one  witness  subscribe  a  will  for  another 
witness  by  signing  the  name  of  such  other 
witness  thereto,  without  some  actual  contact- 
ual  relation  between  them,  and  when  such 
witness  whose  name  is  being  written  by  proxy 
can  write,  and  is  under  no  physical  inability 

Sreventing  her  from  writing  her  own  name  in 
er  own  handwriting?  Can  a  person  be  a  wit- 
ness by  deputy  ?  It  is  to  be  observed  that  there 
was  no  touching  of  the  pen  by  Mrs.  Forsythe 
while  her  daughter  was  writiDg  her  name  as  a 
witness  to  the  paper.  The  daughter  merely 
wrote  it  at  the  instance  of  the  mother,  and  upon 
the  part  of  the  mother  there  was  no  further 
participation  in  the  act.  Was  this  a  sufficient 
compliance  with  our  statute  which  requires  a 
subscription  by  the  witness?  In  my  opinion, 
it  was  not.  A  contrary  construction  would  be 
a  nullification  of  the  very  words,  and  an  un- 
dermining and  sapping  of  the  purpose  of  the 
statute,  and  its  validity  and  efficacy  would  be 
emasculated  and  gone.  To  say  tfaiat  one  wit- 
ness can  'subscribe  his  name  by  the  hand  and 
In  the  exclusive  manual  act  of  another,  when 
such  witness  can  write,  la  to  encourage  forgery 
and  put  a  direct  premium  upon  fraud.  To 
say  that  under  these  circumstances  there  was 
a  compliance  would  be  tantamount  to  a  virtual 
repeal  and  a  direct  impairment  of  the  integrity 
of  the  written  law, — a  relaxation  without  war- 
rant of  authority.  I  am  well  aware  of  the  ex- 
istence of  some  decisions  that  appear  to  make 
against  the  contention,  but  that  such  differ- 
ence is  more  apparent  than  real  an  examina- 
tion in  connection  with  the  wording  of  the 
various  acts,  and  their  application  to  the  par- 
ticular facts  and  circumstances  of  each  par- 
ticular case,  will  show.  Bear  in  mind  that 
there  is  no  analogy  to  be  drawn  from  cases 
where  the  pen  was  touched,  for  here  there  was 
no  contractual  participation  whatever,  or  any 
reasoning  or  construction  to  be  drawn  from 
the  fact  that  a  testator  is  allowed  to  sign  by  the 
hand  and  in  the  exclusive  handwriting  of  an- 
other, for  this  is  permitted  by  the  very  words 
of  the  act  itself.  Here  the  proxy  completed 
the  whole  of  the  operation  as  fully  as  Mrs. 
Forsvthe  could  have  done  herself,  and  as  if  it 
had  been  done  by  her  alone,  one  person  com- 
pleting the  whole  signing  of  the  alleged  third 
witness. 

"There  is  no  unanimity  in  the  works  of 
Jarman,  Kedfleld,  and  Schouler  upon  the  aab- 

82  L.  R  A. 


Ject,  nor  is  there  any  harmony  in  the  annota- 
tions of  such  of  those  works  as  have  been  re- 
cently  edited  upon  the  point  Nor  do  the 
cases  Of  Adams  v.  Chaplin,  1  Hill,  Eg.  265; 
Welch  V.  Welch,  9  Rich.  L.  133;  Woaster 
V.  Woostei,  4.  Rich.  L.  409;  Sampaon  ▼. 
White,  1  McCord,  L.  55;  Kx parte  Leonard,  8^ 
S.  C.  522,~throw  any  light  upon  the  subieci. 
The  exact  point  seems  never  to  have  been 
raised  in  thU  state  before.  The  cases  mainly 
relied  upon  to  sustain  the  execution  of  the 
will  are  Jesse  v.  Parker,  6  Gratt.  67,  52  Am. 
Dec.  102;  Upehurch  v.  Upehurch,  16  B.  Mon. 
102;  Montgomery  v.  Perkins,  2  Met.  (Ey.)  448, 
74  Am.  Dec.  419;  Chase  v.  KiUredge,  11  A11eD„ 
59, 87  Am.  Dec.  687;  Lord  v.  Lord,  58  N.  H.  7,. 
42  Am.  Rep.  565;  and  Be  Strongs  Will,  8  Coo- 
noly,  574.  In  Jesse  v.  Parker  the  witness  made 
his  mark.  In  Montgomery  v.  Perkins  the  wit- 
ness held  the  pen  as  the  draftsman  wrote  the 
names.  In  Upehurch  v.  Upehurdi  the  two  wit- 
nesses whose  names  were  written  by  Joseph 
Upehurch  could  not  write,  and,  even  if  it  were 
the  sound  doctrine  that  where  the  witness 
could  not  write  his  entire  subscription  may  be 
made  by  another  for  him.  this  case  would  be 
inapplicable  here,  inasmuch  as  Mrs.  Forsythe 
could  write  her  name  very  well,  and  did  sub- 
scribe her  name  verv  legibly,  nearly  eight 
years  after,  to  the  affidavit  tiefore  the  judge 
of  probate.  In  Be  Strangle  WiU  there  was  not 
only  a  statute  differing  from  oura.  but  the  wit- 
ness 'was  incapacitated  from  writing,  by  reason 
of  a  felon  on  bis  right  hand.'  The  criticism 
on  Upehurch  v.  Upehurch  is  In  point  The 
effect  of  Lord  v.  Lord  (if  the  statutes  were  the 
same),  being  put  by  the  court  upon  the  maxim,. 
Ouifaeit  per  aliumfadt  per  se,  scarcely  car- 
ries with  it  any  authority.  How  this  maxino 
can  be  invoked!  to  sustain  an  act  which  is  re- 
quired-by  law  to  be  donepersonally,  I  do  not 
understand.  Schouler,  Wills.  §  889,  note  7. 
expresses  disapproval  of  the  views  announced 
in  this  case.  These  casta  do  not  Justify  the 
contention  of  the  executUv  while  the  other  case 
(Chase Y.  KiUrtdqe)  ia  directly  against  the  exe- 
cution of  the  will,  and  ahows  that  such  paper 
is  of  no  force  or  effect.  That  there  were  only 
two  witnesses,  in  contemplation  of  law,  to  the 
paper  proposed  as  a  will  the  following  author- 
ities fully  maintain:  Horton  v.  Johnson,  18  Ga. 
896;  Biley  v.  BUey,  86  Ala.  496;  MeFarland  v. 
Bush,  94  Tenn.  588.  27  L.  R.  A.  662;  Be  Me- 
Mwain^s  Will,  18  N.  J.  Eq.  499;  BeDoumie's 
WiU,  42  Wis.  66;  Pawtucket  v.  BalU^,  15  R. 
I.  58;  Meehan  v.  Bourke,  2  Bradf.  885;  Bag- 
land  V.  Huntingdon,  1  Ired.  L.  561.  While* 
courts  always  lean  to  the  support  of  a  will, 
if  the  law  has  been  complied  with  substantially, 
yet  where  there  is  an  entire  absence  of  a  format 
requirement  of  the  act  the  courts  will  not  hesi- 
tate to  say  so,  and  declare  its  total  invalidity. 
Any  other  construction  would  be  a  fritterins- 
away  of  the  statute.  It  is  therefore  declarea 
that  the  paper  proposed  is  no  will,  for  lack  of 
compliance  with  the  statute.  It  is  ordered 
that  the  appeal  from  the  probate  court  be  sus- 
tained, and  that  the  order  of  that  court  finding 
a  will  be  set  aside." 

Mr,  A.  M.  Ijee,  for  appellant: 
One  who  appoints  a  proxy  or  deputy  names 
a  person  who  is  to  act  in  the  absence  of  the 
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pfindpftl.  But  vhere  a  party  requests  an  act 
to  be  done  in  his  own  presence  and  in  bis  own 
name,  by  another,  tben  this  other  is  not  acting 
by  deputy  or  proxy,  buthia  act  is  the  act  of  the 
principal  himself. 

Story,  Agency.  IT  50.  51;  Kidder  y,  Pres- 
eoU,  24  N.  H.  2^7;  Cuihman  y.  Wooster,  45  N. 
H.  410;  Upehureh  ▼.  Upe/iurch,  16  B.  Mon. 
103;  Davenport  y.  Parwm^  10  Mich.  42,  81 
Am.  Dec.  T72,  note;  Prince  T.  Dickean,  89  8. 
C.477. 

Our  courts  haye  shown  an  eyident  inclina- 
tion to  carry  out  the  spirit  of  the  statute,  and 
to  afSrm,  if.  possible,  the  validity  of  a  will. 
Hence  it  has  been  held  that  a  subscribing  wit- 
ness may  sign  with  his  initials,  or  make  his 
mark,  or  do  anything  else  which  would  indi 
cate  his  presence  at  the  execution  of  the  will. 

Adams Y.  Chaplin,  imw,^,  265;  WelehY. 
Wdeh,  9  Rich.  L.  188;  WooHer  y.  Wooefer,  4 
Rich.  L.  409;  1  Jarman,  WUls,  218;  1  Wms. 
Exrs.  &  Admrs.  82. 

From  1849  down  to  the  present  time  a  series 
of  decisions  emanating  from  courts  of  the  mo^t 
respectable  authority  haye  held  that  the  signa- 
ture of  a  witness  to  a  will  made  for  him  at  his 
request  in  his  presence  by  another  person  is  a 
ya&d  act  of  his  own;  inasmuch  as  it  is  done  by 
one  acting  under  his  authority  and  as  his  other 
lelf, — ^bis  Band,  so  to  speak. 

JeeaeY,  Parker,  ^Qnit  67,  52 Am.  Dec.  102; 
Upefiftreh  y.  Upehureh,  eupra;  Montgomery  v. 
Ptrkins,  2  Met.  (Ky.)  448,  74  Am.  Dec.  419; 
Chaee  y.  Kittredge,  98  Mass.  59;  Lord  y.  Lord, 
58  N.  H.  7, 42  Am.  Rep.  565;  EeStrong'e  WiU, 
2  Connoly,  574;  1  Redf.  Wills,  p.  229. 

The  word  ** handwriting"  as  used  io  this 
lectioD  of  the  statute  requiring  proof  of  hand- 
writing is  equivalent  to  the  "signatures"  of  the 
parties  and  used  interchangeably. 

Bopkins  y.  AlberUon,  2  Bay,  484;  Sampeon 
y.  White,  1  McCord,  L.  55;  Adnme  y.  Chaplin, 
1  Hill,  Eq.  265;  Waaeter  v.  Wooeter,  4  Rich. 
L.  409;  £b  parte  Leonard,  80  8.  C.  522. 

Mr,  Samael  DibUa,  for  respondent  Wil- 
helmioa  C.  Irick:     :r 

The  words  of  the  atotute  are:  "Sec.  1988. 
All  wills  and  testaments  of  real  and  personal 
property  shall  be  in  writing  and  signed  by  the 
par^  executing  the  same  or  by  some  other  per- 
lon  in  his  presence  and  by  his  express  direc- 
tions, and  shall  be  attested  and  subscribed  in 
tbe  presence  of  the  said  testator  and  of  each 
other  by  three  or  more  credible  witnesses,  or 
else  they  shall  be  utterly  void  and  of  none 
effect" 

A  distinction  is  made  in  this  statute  between 
the  duties  of  Uie  testator  and  the  witnesses.  The 
testator  may  sign  himself  or  expressly  direct 
another  to  sign  for  him.  No  such  priyllege  is 
meDtioned  in  the  statute  as  pertaining  to  the 
nibscription  of  the  witnesses.  The  minimum 
number  of  subscribing  witnesses  requisite  is 
placed  at  three.  The  words  are  "three  or 
more."  DunlapY.Dunlap,  4  Desauss.  Dq.  811. 

The  act  of  subscription  must  be  tbe  manual 
act  of  the  witness. 

1  Jarman.  Wills,  5th  Am.  ed.  pp.  218-216; 
Schouler.  Wills,  2d  ed.  §g  380-882,  838.  889;  1 
Redf.  Wills,  8d  ed.  ♦229-231;  Earrieon  v. 
Hortieon,  8  Ves.  Jr.  185;  Addy  y.  Orir,  Id. 
504;  Barrison  y.  Elvin,  8  Q.  B.  117;  Eorton  y. 
Johnson,  18  Ga.  896;  Eiley  y.  JSi^,  86  Ala. 
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496;  Simmone  y.  Leonard,  91  Tenn.  188;  Mc- 
Farland  y.  Bueh.  94  Tenn.  583,  27  L.  R.  A. 
662;  BeDowni^e  WiU,  42  Wis.  66;  Be  MeBl- 
teaine^s  Will,  18  N.  J.  £q.  499;  Pawtvcket  y. 
BaUou,  15  R  I.  58;  Meehan  y.  Rourke,  f^ 
Bradf.  885;  Bagland  y.  Euntingdon,  1  Ired. 
L.  561;  Be  Cox's  Will,  1  Jones,  L.  821;  Bo' 
Losers  WiU,  18  Misc.  298. 

The  performance  of  an  act  which  is  per- 
sonal in  its  nature  cannot  be  delegated. 

Mechem,  Agency,  §  19. 

Messrs.  William  M.  Fitch  and  J.  Wal- 
ker Mafl^ath*  for  respondent  Charlotta. 
Hartnett: 

Upon  occasion  of  proving  a  will  in  solemn 
form  if  it  appear  to  the  judge  of  probate  that 
the  witnesses  to  the  will  or  any  of  them  are 
dead  or  insane,  proof  of  the  handwriting  of 
the  witnesses  so  dead  or  insane,  and  of  the 
handwriting  of  the  testator,  shall  be  admitted 
by  the  judge  of  probate  as  prima  facie  evidence 
that  the  testator  did  execute  the  will  in  ques- 
tion in  the  presence  of  the  witnesses  thereto. 

8.  0.  Rev.  Btat.  1898,  g  2004. 

The  handwriting  of  a  dead  witness  must  b» 
proved. 

Eopkins  y.  De  Oraffenreid,  2  Bay,  191 ;  ffop^ 
kins  Y.  Albertson,  Id.  484;  Sampson  v.  White^ 
1  McOord,  L.  55;  Duncan  y.  Beard,  2  Nott  A. 
M'C.  400;  Wooster  y.  Wooster,  4  Rich.  L.  409. 

The  signature  of  R.  S.  Forsy  the  as  a  witness 
to  the  alleged  will,  being  written  by  her  daugh- 
ter, M  G.  Forsy  the,  was  not  the  actual  signa- 
ture of  R.  S.  Forsythe,  and  there  were  but  two 
actual  witnesses*  names  subscribed  to  the  pa- 
per. 

1  Jarman,  Wills,  g  218,  note. 

The  statute  in  this  state  is  taken  from  the 
old  English  statute  of  frauds;  and  this  court 
has  several  times  in  this  state,  when  a  construc- 
tion of  the  statute  was  to  be  bad,  gone  back 
and  adopted  the  English  rules  of  coostruclion. 

Adams  Y.  Chaplin,  1  Hill,  Eq.  266;  Expart^ 
Leonard,  89  8.  C.  518. 

The  word  "subscribe"  is  from  sub,  under^ 
and  seribo,  to  write,  and  is  defined,  "to  sign  in 
witness  or  attestation  by  writing  one's  name 
beneath.  To  sign  the  name  in  token  of  assent 
to  what  is  written  above." 

1  Wms.  Exrs.  &  Admrs.  p.  129. 

In  determining  whether  a  will  was  executed 
in  conformity  to  the  statute,  courts  will  not 
consider  the  Intention  of  the  testator  bat  that  of 
the  legislature. 

Be  Conway's  WiU,  124  N.  T.  455,  11  L.  R. 
A.  796. 

As  the  statute  requires  the  witnesses  to  sub- 
scribe the  instrument  in  the  presence  of  the 
devisor,  their  subscription  cannot  be  a  signa- 
ture made  by  some  other  person  or  by  them- 
selves at  some  other  time  and  adopted  for  the 
occasion . 

1  Redf.  Wills,  4th  ed.  1876  g  230,  and  notes; 
Moore  y.  King,  8  Curt  Eccl.  Rep.  248;  Be 
Goods  of  Kileher,  6  Notes  of  Gases,  15;  Bind- 
marsh  v.  Charlton,  8  H.  L.  Cas.  160;  Chase  v. 
Kittredge,  11  Allen,  49.  87  Am.  Dec.  687:  Be 
Goods  of  Eynon,  L.  R.  8  Prob.  &  Div.  92;  Ess 
parte  Leroy,  8  Bradf.  227. 

If  a  witness  cannot  write,  his  hand  msy  be 
guided  by  another  person  or  another  person 
may  write  the  witness's  name  while  the  wit-- 
ness  holds  the  top  of  the  pen. 
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1  Jarman,  Wills.  5th  Am.  ed.  1880,  p.  216; 
Be  Goods  of  Kileker,  supra;  Jfoore  v.  King, 
«  Curt.  ykxH.  Rep.  248.  2  I^otes  of  Cases,  45, 
7  Jur.  205;  Be  C(/pe's  Ooods,  2  Rob.  Eccl.  Rep. 
«85;  Be  Goods  of  White,  2  Notes  of  Cases.  461, 
7  Jur.  1045;  Be  Goods  of  Meade,  1  Notes  of 
Caites,  456. 

One  witness  cannot  subscribe  for  the  other. 
''  1  Wms.  Exis.  &  Admrs.  7lh  ed.  1877,  p.  127; 
Be  Goods  of  W/iite^Hud  Bf parte  Ltroy,  supra; 
Horton  y.  Johnson,  18  Ga.  896;  Be  Copers  Goods, 
■supra. 

To  make  a  valid  subscription  and  attestation 
there  must  be  either  the  name  of  the  witness 
-or  some  mark  intended  to  represent  it. 

1  Wms.  Kxrs.  &  Admrs.  p.  128;  Bindmarsh 
T.  Charlton,  8  H.  L.  Cas.  160;  Cliarlton  v. 
Hindmarsh,  1  Swab.  &  T.  488;  Be  Goods  of 
Sperling,  8  Swab.  &  T.  272. 

By  Enf^Hsh  construction  of  the  statute  of 
frauds  the  witness  must  himself  sign  or  sub- 
acribe.  and  the  signature  cannot  be  made  by 
«ome  other  person  for  him. 

Schouler,  Wills.  2d  ed.  1892.  §  889. 

In  the  United  States  the  doctrine  as  ^nerally 
expounded  denies.like  that  of  the  English  cases, 
that  a  witness  to  a  will  signs  or  subscribes  so 
«8  to  satisfy  the  statute  without  some  manual 
«ct  on  his  part  by  way  of  attestation. 

Schouler,  Wills.  §  889;  Chase  v.  Kiitredge, 
98  Mass.  49;  CampbeUy,  Logan,  2  Bradf.  90; 
Meehan  v.  Rourke,  Id.  885;  Ebp parte  Leroy,  8 
Bradf.  227:  Re  Ijose^s  mu,  18  Misc.  298;  Be 
McElvainis  WiU,  18  N.  J.  Eq.  499;  Re 
JJownie^s  WiU,  42  Wis.  66;  Pawtueket  v.  Bat 
^u,  15  R.I.  68;  Raglandr.  Huntingdon,  1 
Ired.  L.  561;  McFarland  v.  Bush,  94  Tenn. 
588.  27  L.  R.  A.  662;  Biley  y.  Biley,  86  Ala. 
496;  Horton  v.  Johnson,  18  Ga.  896. 

Mclver*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  only  question  in  this  case  is  whether  the 
will  of  Elleti  A.  Crawford,  offered  for  probate 
in  due  form  of  law.  was  duly  attested.  The 
facts  in  the  case  are.  in  the  main,  undisputed. 
«nd  are  sufBcieutly  set  forth  in  the  decree  of 
the  Judge  of  probate  (which  should  be  incor- 

g orated  in  the  report  of  this  case),  in  which  he 
eld  that  the  will  was  duly  attested,  and  admit- 
ted the  will  to  probate.  From  this  decree  the 
parties  who,  it  seems,  would  have  been  en- 
titled to  recover  in  case  there  was  no  will,  ap- 
pealed to  the  court  of  common  pleas,  and  the 
appeal  was  heard  by  his  honor  Judge  Bu- 
-chanau.  who  rendered  judgment  reversing 
the  decree  of  the  Judge  of  probate;  and  from 
that  Judgment  J.  Adger  Smyth,  named  as  ex 
«cutor  in  the  will,  appeals  to  this  court,  upon 
the  several  grounds  set  out  in  the  record, 
which,  with  the  judgment  of  Judge  Buchanan, 
flhould  be  incorporated  in  the  report  of  this 
<»se.  The  only  question  in  the  case  is  whether 
the  fact  that  one  of  the  persons  whose  names 
«ppear  as  subscribing  witnesses  to  the  will  did 
not  in  fact  write  her  own  name,  but  requested 
her  daughter,  one  of  the  other  subscribing 
witnesses,  to  write  it  for  her.  rendered  the  at- 
testation by  that  witness  void  and  of  no  effect. 
The  undisputed  fact  is  that  R.  S.  Forsythe, 
whose  name  appears  as  one  of  the  subscribing 
witnesses  to  the  will,  appeared  before  the  judge 
of  probate  on  the  4th  day  of  February.  1892. 
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when  the  will  was  offered  by  the  executor  for 
probate  in  common  form,  and  subscribed  bcr 
name  to  the  usual  affidavit  in  such  cases,  in 
which,  among  other  things,  the  deponent  stated 
'*that  she  was  present  and  did  see  the  said  in- 
strument of  writing  duly  executed  by  tbe  said 
Ellen  Ann  Crawford.  .  .  .  and  thai  R  S. 
Forsythe  [the  deponent]  and  M.  G.  Forsythe 
and  8.  W.  Forsythe,  in  the  presence  of  each 
other  and  of  the  said  Ellen  Ann  Crawford,  and 
at  her  request,  signed  their  names  as  witnesses 
to  the  due  execution  of  the  same."  For,  while 
one  of  the  grounds  of  appeal  from  the  decree 
of  the  Judge  of  probate  imputes  error  to  him 
"in  considering  any  proof  or  evidence  offered 
at  the  proof  of  the  will  in  common  form."  it 
appears  from  the  case  that  when  the  testimony 
as  to  this  matter  was  offered  no  objection  was 
interposed;  and  indeed,  as  we  understand  the 
decree  of  the  Judge  of  probate,  he  does  not 
base  his  conclusion  upon  the  fact  that  tbe  wit- 
ness R.  S.  Forsythe  made  the  affidavit  above  re- 
ferred to,  but  merely  states  that  fact  as  a  part 
of  the  history  of  the  case.  On  the  contrary, 
his  conclusion  is  based  upon  the  coneeded  facts 
that  the  name  of  R.  S.  Forsythe.  as  one  of  the 
subscribing  witnesses  to  the  will,  was  written 
by  her  daughter  in  her  presence  and  at  her  re- 
quest, in  the  presence  and  at  the  suggestion  of 
the  testatrix,  which  he  held  was  a  sufficient 
signing  by  the  said  R  S.*  Forsythe.  In  this 
conclusion  we  fully  concur.  There  can  be  no 
question  that  a  will  may  be  duly  attested  by  a 
witness  who,  being  unable  to  write  his  name, 
makes  his  mark.  This  is  held  even  in  Enir- 
land.  Harrison  v.  Harrison,  8  Ves.  Jr.  18i5, 
and  Addy  v.  Grix,  Id.  504,  which  cases  have 
been  recognized  in  this  state  several  times. 
Adams  v.  Chaplin,  1  HiU,  Eq.  266;  Bay  v. 
HiU,  8  Strobh  L.  808,  49  Am.  Dec  647.  In- 
deed, this  proposition  does  not  seem  to  be  con- 
tested by  counsel  in  this  case.  But  they  con- 
tend for  the  efficiency  of  an  attestation;  as,  for 
example,  by  touching  the  end  of  the  penstock 
or  penholder  while  another  guides  the  pen  in 
making  the  mark.  It  seems  to  us  that  attrib- 
uting to  this  useless  ceremony  of  the  witness' 
touching  with  his  finger  the  end  of  the  pen- 
holder while  another  guides  the  pen  tbe  effi- 
ciency claimed  for  it  would  be  investing  a  use- 
less form  with  much  more  importance  than  it 
deserves.  What  possible  security  this  empty 
ceremony  will  afford  against  fraiid,  it  is  im- 
possible to  conceive;  for  the  essential  fact,  as 
it  is  claimed,  of  the  touching  of  the  end  of  the 
penholder,  must  necessarily  be  proved  by  parol 
evidence,  in  order  to  show  the  participation  of 
the  marksman  witness  in  the  act  of  signing, 
and  why  may  not  the  fact  that  the  name  of  the 
witness  was  written  by  another  in  his  pres- 
ence, and  at  his  request,  be  proved  by  the  same 
kind  of  evidence?  The  one  affords  the  same, 
if  not  better,  protection  against  fraud  than  the 
o'her.  The  testimony  in  this  case  leaves  no 
doubt  of  the  fact  that  the  names  of  the  three 
persons  selected  by  the  testatrix  as  witnesses 
of  her  will  all  appear  on  that  paper  in  the  ap- 
propriate place;  and  the  fact  that  the  name  of 
one  of  those  witnesses  was  not  written  with 
her  own  hand,  but  with  tbe  hand  of  another, 
at  her  request  and  in  her  presence,  seems  to  us 
quite  as  good  an  attestation  as  if  the  mark  of 
such  witness  had  been  made  by  another,  she 
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coioff  through  the  aselesA  ceremony  of  touch- 
log  the  end  of  the  peubolder  with  her  floger 
while  the  other  guided  the  pen  in  makioe  the 
mark.  If  the  name  of  a  person  is  nignedto  a 
DOte,  receipt,  or  deed  by  another,  in  his  pres- 
ence and  at  his  request,  the  law  would  regard 
it  as  the  act  of  the  person  whose  name  is  thus 
signed.  Why?  B^use»  though  the  physical 
act  of  signing  is  done  by  another,  yet  such  act 
having  been  done  in  the  presence  and  at  the 
request  of  the  person  whose  name  is  there  writ- 
ten, it  is  regarded  as  his  act.  Qui  faeit  per 
nUumfaeit  per  m.  While  one  partner  cannot 
bind  hifl  copartner,  ordinarily,  by  deed,  yet  if 
he  signs  the  name  of  the  copartnership  to  a 
deed  in  the  presence  of  his  copartners,  and 
with  their  assent,  they  are  bound.  Streman 
T.  Varn,  19  8.  C.  Wl.  Analogy,  therefore 
would  lead  us  to  the  same  conclusion  as  rea- 
eoning  from  the  nature  of  the  case  has  done. 

There  being  no  direct  authority  in  this  state, 
80  far  as  we  are  informed,  upon  the  precise 
point  which  we  are  called  upon  to  decide,  we 
naturally  seek  for  light  from  the  authorities 
•elsewhere.  But  those  authorities  seem  to  be 
conflicting,  and  we  must  follow  those  which 
appear  to  us  to  be  based  upon  the  better  rea- 
soning. Some  of  the  cases  which  have  been 
dted  attach  great — and,  as  we  think,  undue- 
importance  to  the  participation  by  the  witness 
in  the  mere  physical  act  of  signing  or  making 
the  mark,  while  other  cases,  with  good  reason, 
as  we  think,  attach  but  little  importance  to  that 
drcumstance.  In  Je$se  v.  Parker,  6  Gratt.  57, 
IS3  Am.  Dec.  103,  one  of  the  attesting  witnesses 
wrote  the  names  of  the  other  two  witnesses,  in 
their  presence  and  at  their  request,  and  the 
<»urt  held  the  attestation  good.  The  court,  in 
deliTering  its  opinion,  after  saying  that  it  bad 
been  settled  that  a  witness  may  attest  a  will  by 
making  his  mark,  proceeded  as  follows:  "The 
Talidity  of  such  an  attestation  depends  upon  the 
signing  of  the  name  of  the  witness  by  bis 
aathority,  and  in  his  presence,  and  not  upon 
the  fact  of  his  making  a  mark,  or  doinir  some 
manual  act  in  connection  with  the  signature. 
The  making  of  a  mark  would  furnish  little,  if 
any:  means  of  verifying  the  signature;  and  the 
doing  of  some  manual  act  in  connection  with 
the  signature  would  furnish  no  additional  safe- 
guard, appearing  on  the  body  of  the  instru- 
ment, against  those  frauds  which  it  was  the 
-object  of  the  statute  (29  Car.  n.)  to  prevent." 
The  case  of  Upekurchv,  Upehurch,  16  B.  Mon. 
103,  is  to  the  same  effect.  So.  also,  is  the  case 
of  Lord  V.  lAfrd,  68  N.  H.  7,  42  Am.  Rep.  665, 
in  which  we  find  this  language:  '*One  object 
of  the  statute  [which,  the  court  had  previously 
said,  is  copied  substantially  from  that  of  29 
^ar.  II.]  in  requiring  an  attestation  of  a  will  is, 
to  insure  identity,  and  prevent  the  fraudulent 
Fubstitution  of  another  document.  Another 
object  is,  to  surround  the  testator  with  witnesses 
to  judge  of  his  capacity.  2  Qreenl.  Kv.  e^  691: 
UpehureA  v.  Vpehureh,  before  cited.  And  all 
these  purposes  are  as  readily  attained  in  the 
<afe  where  the  name  of  the  attesting  witness  is 
written  by  the  agent  at  the  request  of  the 
principal  as  where  the  latter  makes  his  mark, 
or  holds  a  pen  guided  by  another  band."  The 
same  doctrine  was  held  in  a  comparatively 
recent  case  in  New  York,— ife  Strong's  Will,  2 
Connoly,  674  (decided  in  1»91),— where  the 
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cases  of  Jesee  v.  Parker,  and  Upehureh  v.  Up' 
church  were  recognized  and  followed. 

It  is  contended,  however,  that  the  doctrine 
laid  down  in  the  cases  above  cited  only  applies 
where  the  witness  whose  name  is  written  by 
another  is  unable  to  write,  and  does  not  apply 
to  the  present  case,  where  the  testimony  shows 
that  the  witness  was  able  to  write.  We  can 
see  no  reason  whatever  for  such  a  limitation  of 
the  doctrine,  especially  where  it  appears  that 
the  witness  was  at  the  time  temporarily  inca- 
pacitated from  writing.  Indeed,  in  the  case 
last  cited  {Re  Strong's  WiU)  the  doctrine  was 
applied  where  the  witness  was  only  temporarily 
incapacitated  from  writing  "by  reason  of  a 
felon  on  her  hand."  In  a  California  case  [96 
Cal.  698]— i&  QuiJfof/ys  TTi?^, -which  we 
find  reported  in  22  L.  R.  A.  870,  with  full  and 
instructive  notee, — we  find  the  following  lan- 
guage, which  is  very  pertinent  to  the  point: 
'Tersons  who  know  how  to  write  may  become 
physically  incapable  of  writing  their  names  by 
reason  oi  rheumatism,  or  paralysis  of  the 
hands,  and  other  causes  besides  general  phys- 
ical debility,  though  of  sound  mind;  and  it 
seems  unreasonable  that  the  legislature  in- 
tended to  exclude  all  such  persons  from  the 
privilege  of  subscribing  a  will  or  other  instru- 
ment by  a  mark.  The  language  of  the  Code 
is,  'when  tbe  person  cannot  write.'  This  fairly 
includes  all  persons  who  are  unable  to  write 
from  any  cause,  even  though  they  know  how 
to  write."  In  this  case  the  Judge  of  probate 
finds,  as  a  matter  of  fact  (and  there  is  no 
exception  to  this  finding),  "that  Mrs.  Forsythe 
was  aged  and  very  nervous,  and  wrote  with 
such  difficulty  that  her  almost  universal  custom 
was  to  have  her  daughter,  Miss  Forsythe,  sign 
all  papers  for  her,  and  do  all  her  writing;  and 
for  this  reason,  and  in  accordance  with  this 
habit,  she  requested  her  daughter  to  sign  her 
name  to  the  will  as  a  witness  on  this  occasion." 
Accordingly  the  daughter  did  sign  her  name 
in  her  presence,  and  in  the  presence  of  the  tes- 
tatrix and  the  other  subscribing  witnesses;  Mrs. 
Forsythe,  as  the  testimony  shows,  leaning  over 
her  at  tbe  time,  and  thus  practically  partici- 
pating in  the  physical  act  of  signing,  if  that 
were  necessary.  The  fact  that  Mrs.  Fo  rev  tbe 
was  able  to  sign  her  own  name  to  the  afSdavit 
which  she  made  for  proof  of  the  will  in  com- 
mon form  cannot  ainct  the  question,  for  the 
obvious  reason  that  such  affidavit  was  made 
about  eight  years  after  the  execution  of  the 
will. — long  after  she  had  been  relieved  from 
the  causes  which  produced  the  extreme  ner- 
vousness from  which  she  was  suffering  at  the 
time  the  will  was  executed.  The  circuit  judge 
seems  to  have  fallen  into  an  error  in  supposing 
that  the  cases  upon  which  we  rely  were  based 
upon  statutes  differing  from  ours.  An  examin- 
ation of  those  cases  will  show  that  the  statutes 
there  considered  were  substantially  the  same  as 
ours,  so  far  as  the  question  here  involved  is 
concerned.  Bo,  too,  his  remark  as  to  sisming 
by  proxy  is  misleading,  for  that  implies  that 
the  airent  or  proxy  sighs  in  the  absence  of  the 
principal,  while  here  the  conceded  fact  is  that 
the  name  of  Mrs.  Forsythe  was  written  by  her 
daughter  in  her  presence,  and  at  her  request. 

The  judgment  of  this  court  is  that  Vie  juilg- 
ment  cj  the  Circuit  Court  be  reversed,  and  that 
the  decree  of  the  judge  of  probate  be  afllrmed. 
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1.  CkmstmetlTe  amvviem  of  rammonfl 
eannot  g^ve  JariMUetlon  in  a  divorce  flult 
to  award  alimony  and  the  ezclugive  oustod  j  of 
the  cbtldren  where  the  defendant  and  the  chfl- 
dren  are  ontside  of  tbe  state  and  do  not  appear, 
even  if  their  domlcil  Is  within  the  state. 

8.  A  motfoo  to  waeato  »  Jfad^pnmot  ren- 
dered withoiit  Jnrifldletion  may  be  made 
without  the  defendant's  submitting  himself  to 
the  Jurisdiction  of  the  oourt  .or  sbowln^  «  meri- 
torious defense,  as  required  In  cases  under  Oode 
Civ.  Proa  I  in, 

8*  An  appenl  ttom  an  order  reflisinK 
to  set  a^de  a  Jndicment  rendered  with- 
ont  Jurlsdiodon  wlu  not  be  denied  on  the  ground 
that  the  judgment  was  appealable. 

iMcFdrtand  and  Van  FUet,  JJ^  and  Beatty^  Ch,  J^ 

dinenL) 

dCareh  Si.  UBflD 

APPEAL  by  defendant  from  an  order  deny- 
in^  his  motion  to  vacate  that  portion  of 
a  judgment  which  had  been  entered  against 
bim  in  a  divorce  proceeding  which  eranted  the 
plaintiff  alimony  and  tbe  custody  of  the  minor 
children.    Refined, 

The  facts  are  stated  in  tbe  opinion. 

Mean,  Dom  &  Dom,  for  appellant: 

Tbe  Judgment,  in  so  far  as  it  relates  to  any 
matter  eicept  tbe  divorce,  and  so  far  as  it  re- 
lates to  the  custody  of  children  and  alimony,  is 
void. 

Pennoyer  v.  iTeg;  96  U.  B.  714, 24  L.  ed.  566; 
6  Am.  &  Eng.  Enc.  Law,  p.  761;  Oauld  v. 
0910,  57  Mo.  200;  Qamer  v.  Gamer,  66  Md. 
127;  Kline  v.  Kline,  67  Iowa,  886,  42  Am. 
Rep.  49;  Brown,  Jurisdiction,  g  79;  Cooley, 
Oonst.  Lim.  *405;  Freem.  Judgm.  g  684. 

As  soon  as  a  citizen  of  the  state  crosses  its 
border,  intending  not  to  return,  its  courts  lose 
then  their  Jurisaiction  over  his  person,  and 
cannot,  by  any  subsequent  service  of  process, 
acquire  the  power  to  render  a  Judgment  against 
bim  which  will  bind  him  personally  in  another 
■tate. 

2  Freem.  Judgm.  570;  AmAaugh  -v, Exchange 
Bank,  88  Kan.  100;  MaaUn  v.  Qtay,  19  Kan. 
458,  27  Am.  Rep.  149. 

No  state  has  authority  to  invade  tbe  Juris- 
diction of  another  and  by  service  of  process 
compel  parties  there  resident  or  being  to  sub- 
mit tbeir  controversies  to  tbe  Judgments  of  its 
courts. 

Cooley,  Const.  lim.  408,  404;  Beard  v. 
Beard,  21  Ind.  821. 

The  modem  view  as  to  Jurisdiction  of  courts 
under  constructive  service,  indicated  in  the 
case  ot  Pennoyer  v.  Neff,  is  applicable  here. 

Orover  A  B.  JSetcing  Mack.  Ch.  v.  Badcliffe, 
187  U.  8.  287.  84  L.  ed.  670. 

Note.— As  to  tbe  validity  of  personal  judirments 
rendered  upon  constructive  service  of  process,  In- 
cludlnir  cases  as  to  alfmonj,  see  noU  to  Moyer  v. 
Bucks  (Ind.)  le  L.  a  A.  231. 

82  L.  a.  A. 


The  mere  fact  that  it  is  alleged  in  tbe  com- 
plaint, and  found  by  tbe  lower  court,  that 
plaintiff  and  defendant  were  at  tbe  time  of  the- 
commencement  of  tbe  action  and  at  all  timea 
thereafter  domiciled  in  the  state  of  California, 
does  not  conclusively  establish  such  fact 

10  Coke.  75. 

The  proceeding  In  tbe  case  at  bar  is  a  direct 
attack  upon  the  judgment. 

People  V.  Mulian,  66  Cal.  896;  People  v. 
Greene,  74  Cal.  400;  Beinhart  v.  Lugo,  86  CaL 
895;  Works,  Jurisdiction,  p.  119. 

Where  the  Jurisdiction  of  a  court,  no  matter 
what  the  nature  of  its  jurisdiction  may  be,  i» 
directly  brought  in  question,  its  authority  to 
act  may  be  attacked  and  disproved,  no  matter 
what  may  appear  on  the  face  of  its  records. 

Wo/ks,  Jurisdiction,  g  144,  rule  6. 

The  Jurisdiction  of  the  court  is  not  estab- 
lished by  a  mere  assertion  of  Jurisdiction  in  tiie- 
judgment. 

mehler  v.  Look,  98  Cal.  600;  MeKiniay  v. 
TutOe,  42  Cal.  577;  Yolo  County  v.  Knight,  70' 
Cal.  486;  Lyone  v.  Boach,  84  CaL  80. 

A  domicil  may  be  changed  although  the 
person  on  departure  cherishes  a  secret  purpose 
of  returning  at  some  indefinite  time  in  the 
future. 

Johneon  t.  amith,  48  Mo.  499;  Btratton  v. 
Brtgham,  2  Sneed,  420;  Earrie  v.  Firth,  4 
Cranch,  C.  C.  710:  Hallet  v.  Baeeett,  100  Mass. 
167;  Binggold  v.  Barley,  5  Md.  186.  59  Am. 
Dec.  107,  111,'note;  ^«^.  Gen.Y,PoUinger,9X> 
L.  J.  Ezcb.  284;  MiteheU  v.  United  Staiee,  8a 
U.  S.  21  Wall.  850,  22  L.  ed.  584;  I/ernU  v. 
MorrieeeU,  76  Ala.  488;  Whitney  v.  Sherbom,. 
12  Allen,  111;  Dicey,  Domicil,  80;  Jenniaon  v. 
Hapgood,  10  Pick.  77. 

11  a  person  has  actually  removed  to  another 
place  with  an  intention  of  remaining  there  for 
an  indefinite  time  and  as  a  place  of  fixed  pres- 
ent domicil,  it  is  to  be  deemed  his  place  of 
domicil,  notwithstanding  he  may  entertain  a 
floating  intention  to  return  at  some  future 
period. 

Story,  Confl.  L.  §  46;  Be  High,  2  Dougl. 
(Mich.)  524;  State  v.  Freet,  4  Harr.  (Del.) 559;. 
State  V.  J>e  Caeinova,  1  Tex.  407:  StaU  v. 
Groome,  10  Iowa.  809;  Frost  v.  Briabin,  !!► 
Wend.  11,  82  Am.  Dec.  428;  Brad^reet  v. 
Bradetreet,  7  Mackey,  229;  Jacobs,  Domicil,. 
§184. 

Removal  from  the  state  for  tbe  sole  purpose 
of  escaping  arrest  is  sufSdent  to  give  domicil 
in  the  new  state  if  the  change  is  in  fact  made 
with  the  intent  to  acquire  a  new  residence^, 
either  permanent  or  of  indefinite  duration. 

Young  v.  Pollak,  85  Ala.  489;  Greene  v. 
Windham,  18  Me.  225;  Eek  v.  Eojftnan,  55  Cal. 
502. 

A  foreigner  may  establish  a  domicil  In  France 
without  authorization. 

Jacobs,  Domicil,  g  846:  Bremen  v.  Freeman,, 
Id.  §  851,  and  note:  Harral  v.  Harral,  Freem. 
Domicil.  ^  856,  and  note. 

Jurisdiction  is  not  merely  tbe  power  to  pre- 
side in  a  cause  and  to  renaer  some  judgment 
therein,  but  it  also  includes  tbe  power  to  reo- 
der  the  particular  judgment  which  was  ren« 
dered 

Ex'parU  Lange,  85  U.  8.  18  Wall.  168, 21 L. 
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fd.  878;  Re  parU  Parka,  98  U.  8. 18, 28  L.  ed. 
f87:  Ex  parte  Seed,  100  U.  8. 18, 25  L.  ed.  688; 
C^&per  ▼.  BeynMs,  77  U.  8.  10  Wall.  816,  19 
Led.  983. 

WaDt  of  Jurisdiction  may  be  ihown  as  to  the 
iabject-matter.  the  person,  or,  in  proceediDgs 
in  rem,  as  to  tbe  thing. 

Tkompion  ▼.  Whitman,  85  U.  8.  18  Wall. 
iS5,  21  L.  ed.  900:  Whits  y.  White,  7  Oill  & 
/.210;  Freem.  Judfpn.  4th  ed._§  570;  Seams- 
kr  T.  Blackstoek,  88  Ya.  285;  Loaiza  y.  San 
Frane*'$eo  City  A  Qmnty  Super,  Ct.  85  Cal.  28, 
eU  R  A.  87;  United  SiateiY,  Waiker,  109  U. 
».  258.  27  L.  ed.  927;  Be  Tarbnmgh,  110  U.  8. 
S53.  28  L.  ed.  274. 

Defendant  was  compelled  to  take  an  inde- 
pendent proceeding  by  which  the  facts  in  con- 
indiction  of  the  recitals  of  the  record  ooald  be 
shown  to  tbe  lower  court,  and  could  be  brought 
10  tbe  attention  of  this  coort  upon  the  appeal. 
This  court  has  entertained  Jurisdiction  and 
has  considered  direct  appeals  from  an  order 
lefusing  a  motion  to  set  aside  and  yacate  a 
Judgment. 

People  T.  Thomae,  101  Cal.  672;  People  v. 
Bbke,  84  Gal.  611;  aaeramento  County  v.  Oen- 
trtdP.  R,  Co.  61  Cal  251;  Maions  ▼.  ^  Flat 
Grata  Min.  Co.  98  Cal.  891. 

Upon  an  appeal  from  a  final  ludrment  an 
order  made  in  the  cause  which  is  itself  by  stat- 
ute made  tbe  subject  of  a  distinct  appeal  can- 
lotbe  reviewed. 

McCimrtney  y.  Fortune,  43  Cal.  887;  BaiXey 
▼.  Sloan.  66  Cal.  888;  Jennem  y.  Bau>en,  Tt  Cat. 
310;  MeCormiek  y.  Belnn,  96  Cal.  188;  Hallork 
▼.  Jaudin,  84  CaL  172;  People  y.  Mullan,  66 
Cal.  396;  People  y.  Oreene,  74  Cal.  400;  Fair- 
ianke  r.  Lampkin,  99  Cal.  429. 

Me^are,  Oarber*  Boalt  &  Bishop,  for  re- 
tpoodent: 

Tbe  Judgment  in  question  Is  oonclusire  on 
ippellant  notwithstandiag  the  absence  of  him- 
•elf  and  the  children  from  the  state. 

A  Judgment  in  pereonam  is  yalid  though 
based  on  oonstructiye  service  by  publication 
only,  when  against  parties  domiciled  within  the 
state,  though  temporarily  absent  therefrom, 
iDd  the  service  is  according  to  the  law  of  such 
Kate. 

2  Black,  Judgm.  S  908;  2  Freem.  Judgm. 
§  570;  Cooley,  Const.  Lim.  pp.  408, 404;  8edgw. 
8tat.  &  Const.  L.  2d  ed.  476,  Pom.  note;  Flint 
Biter  S,  B,  Co.  y.  Foeter,  5  Ga.  194,  48  Am. 
Dec.  272:  Beard  v.  Beard,  21  Ind.  821;  Burnam 
T.  Com.  1  Duv.  210;  Bieeenthall  v.  WiUinms, 
Id.  829.  85  Am.  Dec.  629;  CaiMy  v.  lAiteh.  2 
Abb.  N.  C.  815;  Huntley  v.  Baker,  88  Hud, 
578;  United  States  Trust  Co,  v.  United  States 
F,  Ins.  Oo.  18  N.  Y.  200;  Qrorer  A  B.  Sewing 
Mach.  Co.  y.  Badcliffe,  187  U.  8.  287,  84  L. 
ed.  670. 

A  removal  to  auother  country  merely  to  bring 
or  to  avoid  a  divorce  suit  or  the  like,  or  for 
soy  other  temporary  purpose  sine  animo 
manendi  but  with  a  view  to  retumiuj^  to  tbe 
former  place  of  abode  after  a  Ioniser  or  shorter 
lojoum  abroad,  works  no  change  of  tbe  legal 
domicil  of  a  party,  especially  of  his  domicil  of 
ori^iD. 

Jacobs,  Domicil,  g§  114,  115.  124.  151,  178, 
181.  195,  286,  862,  449,  451;  Story.  Confl.  L. 
iiAl,  44.  46;  Amos,  Jurisp.  Ist  Eng.  ed.  p. 
377;  2  Bishop,  Mar.  &  Div.  ed.  1891,  §§  102, 
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105;  Whart.  Confl.  L.  §  228;  Foote,  Private 
lotemational  Jurisp.  pp.  22,  81,  48;  1  Burge, 
Com.  on  Colonial  A  Foreign  Irfiws.  p.  40;  2 
Black,  Judgm.  §  929;  StaU  v.  Fleak,  54  Iowa, 
429;  Nsf  YjSeauchamp,  74  Iowa,  92;  Shannon 
V.  Shannon,  4  Allen,  184;  Leith  v.  I^th,  89  N. 
H.  20;  Bood  v.  State,  56  Ind.  268, 26  Am.  Rep. 
21;  Bofman  y.  Bbftnan,  46  N.  Y.  80,  7  Am. 
Rep.  299;  Aopis  y.  Baker,  76  N.  Y.  78. 82  Am. 
Rep.  274;  OtDea  v.  aVea,  101  N.  Y.  28;  CW- 
hum  v.  CMum,  70  Mich.  647;  StiU  v.  Wood- 
9Ule,  88  Miss.  646;  Taylor  v.* Jeter,  88  Oa.  195, 
81  Am.  Dec.  202;  Von  Hoffman  v.  Ward,  4 
Redf.  244;  Lord  v.  Colvin,  4  Drew.  866;  PiU  v. 
Pitt,  4  Macq.  H.  L.  Cas.  627. 

A  Judgment  in  rem  or  quasi  in  rem^  based 
■olelv  on  oonstructiye  service  by  publication,  is 
valid  and  conclusive,  not  only  upon  the  parties 
thereto,  but  upon  all  tbe  world  if  the  court  has 
control  of  the  res. 

Pennoyer  v.  Neff,  95  U.  8.  714,  24  L.  ed.  565; 
La  Fetra  v.  Qleason,  101  OaL  246. 

A  Judgment  in  a  divorce  suit  awarding  the 
custody  of  minor  children  of  tbe  marriage  to 
one  of  the  parties  is  unquestionably,  so  far  aa 
it  affects  tbe  custody  of  the  children,  a  Judg- 
ment in  rem. 

Re  Newman's  Estate,  75  CaL  214;  Bishop, 
Mar.  &  Div.  ed.  1891,  g  1189;  Wakefield  y.  Ives, 
85  Iowa,  238. 

Even  if  a  judgment  between  parents  for  the 
custody  of  their  minor  children  were  not  per 
se  a  Judgment  in  rem  it  certainly  is  so  where, 
as  here.  It  is  coupled  with  a  Judgment  for  di- 
vorce between  such  parents. 

Brenot  v.  Brenot,  102  Cal.  294. 

Alimony  is  a  mere  incident  or  appendage  of 
a  divorce  suit,  tbe  direct  foundation  whereof 
is  the  modification  or  destruction  of  the  status 
of  the  marriage. 

2  Bishop,  Mar.  A  Div.  ed.  1891,  g  69. 

A  decree  of  divorce  not  allowing  alimony  is 
no  bar  to  a  subsequent  petition  for  alimony  for 
the  reason  that  it  is  not  ''essential  to  the  allow- 
ance of  alimony  that  tbe  marriage  relation 
should  subsist  up  to  tbe  time  it  is  ulowed." 

Cox  v.  Cox,  19  Ohio  8t.  502,  2  Am.  Rep.  41 S. 

The  presence  of  tbe  children  within  tbe  state 
was  not  necessary  to  give  the  court  Jurisdiction 
to  adjudge  the  exclusive  custody  of  them  to 
the  mother. 

People,  Alien,  v.  AUen,  40  Hun,  611;  Be 
Newman's  Estate,  supra. 

The  children  here  were  at  all  times  domiciled 
in  California  and  this  was  at  the  furtberest  all 
that  was  necessary  to  sustain  the  Judgment  for 
their  custody. 

Jacobs,  Domicil.  §229;  Story,  Confi.  L.  §  46. 

Neither  parent  had  the  right  of  custody  to 
the  exclusion  of  the  other. 

Cal.  Civ.  Code,  g  198. 

The  father's  removal  of  the  children  to  Paris, 
France,  without  the  knowledge  or  consent  of 
tbe  mother,  could  not  possibly  effect  a  change 
of  their  previous  domicil. 

One  not  entitled  to  the  custody  of  a  child, 
even  though  he  or  she  be  its  parent,  cannot 
change  its  domicil,  especially  by  a  clandestine, 
fraudulent,  or  wrongful  removal. 

Jacobs,  Domicil,  ^g  242.  248;  Foote,  Private 
International  Jurisp.  2d  ed.  pp.  22,  28;  4  Pbil- 
limore,  Inlernational  Law.  8d  ed.  pp.  58,  59 
Taylor  v.  Jeter,  88  Oa.  195,  81  Am.  Dec.  20^ 
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John^n  Y.  Copeland,  85  Ala.  621;  Re  Affliek,  8 
MacArth.  9^;  Hte$(and  ▼.  Kuns,  8  filackf. 
HI,  46  Am.  Dec.  481;  Lacyy.  WiUiams,  27  Mo. 
fi80;  Von  Hoffman  ▼.  FFattf.  4  Rcdf.  244. 

This  motion  is  not  maiDUinable  because  not 
made  under  Code  Civ.  Proc.  g  478,  and  the 
ludgment  is  not  void  on  its  face  as  to  matters 
in  question. 

People  Y,  Greene,  74  Cal.  400;  Moore  ▼.  Tolo 
County  Super.  Ct.  86  Cal.  495;  Jacks  v.  Beldet, 
07  Cal  01. 

Ad  appeal  will  not  lie  from  an  order  refusing 
to  Tacate  a  Judgment  or  order  which  is  itself 
annealable 

Eenly  v.  Eastinge,  8  Cal.  841;  Eureka  A  T. 
R.  Co,  V.  MeGrath,  74  Cal.  40;  Kvbli  v.  Eaw- 
kett,  80  Cal.  688;  Harper  v.  EOdreth.  00  Cal. 
265;  Sutton  v.  Symom,  100  Cal.  576. 

An  appeal  from  an  order  refusing  to  modify 
such  an  appealable  Judgment  or  order  cannot 
be  maintained. 

Swain  v.  BumetU,  80  Cal.  564. 

An  appeal  will  He  from  a  ludgment  by  de- 
fault, based  on  service  by  publication  or  other- 
wise, without  any  motion  to  set  it  aside  or 
other  proceeding  against  it  in  the  court  below. 

Howard  Y.  Galloitay,  60  Cal.  10;  Sharp  y. 
Daugney,  88  Cal.  505:  Stelder  y.  Look,  08  Cal. 
600. 

Appellant  is  precludf'd  from  questioning  the 
Jurisdiction  of  the  court  as  to  tne  custody  of 
children  and  alimony,  by  admitting  its  Juris- 
diction as  to  the  divorce. 

1  Freem.  Judgm.  4th  ed.  §  880;  Bouehaud  v. 
Diae,  8  Denio,  248;  Francis  y.  Wood,  81  Ky.  16. 

Temple*  J.,  delivered  the  opinion  of  the 
oourf: 

This  is  an  action  to  obtain  a  divorce,  in 
which  the  plaintiff  also  asked  for  the  exclusive 
custody  and  control  of  two  children,  the  issue 
of  the  marriage,  and  also  for  permanent  ali- 
mony, as  well  as  for  a  suitable  allowance  to 
enable  her  to  prosecute  this  action.  The  de- 
fendant and  the  children,  who  were,  of  course, 
infants,  were  absent  from  the  state  when  the 
suit  was  commenced,  and  have  ever  since  re- 
mained absent.  No  personal  service  of  the 
summons  was  had  on  the  defendant,  and  he 
did  not  appear  in  the  action.  An  attempt  waa 
made  to  serve  the  summons  by  publication. 
It  is  claimed  that  the  service  was  void  because 
not  made  as  required  by  the  laws  of  this  state, 
but  I  shall  assume  that  such  attempt  at  a  con- 
.struct! ve  service  was  in  accordance  with  the 
statute  in  everv  respect.  The  defendant  was 
bom,  and  during  his  whole  life  had  lived,  in 
this  state.  He  left  the  stete  on  the  20th  day 
of  NoYember,  1808,  with  two  children  of  plain- 
tiff and  defendant,  proceeding  to  New  York, 
and  on  the  0th  day  of  December,  1803,  left 
New  York  for  Paris,  France,  where  be  arrived 
with  his  children  on  the  19th  day  of  Decem- 
ber. January  4,  1804,  he  made  application  to 
the  ministry  of  Justice  of  France  for  express 
permission  to  be  domiciled  in  France.  Such 
permission  was  granted  on  the  14th  day  of 
July,  1804.  Since  December  10,  1803,  defend- 
ant has  resided  in  France  with  his  children, 
and  neither  he  nor  either  of  the  children  have 
since  been  within  the  state.  This  suit  was 
commenced  two  days  after  the  departtire  of 
the  defendant  from  the  state,  and  it  is  claimed 
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that  defendant  left  the  state  and  took  the 
children  for  the  express  purpose  of  evading  the 
Jurisdiction  of  the  courts  of  this  state.  As 
stated,  the  defendant  did  not  appear  in  said 
action,  and,  the  publication  of  summons  having 
been  made,  in  due  time  the  default  of  the  de- 
fendant was  entered,  and  the  court  proceeded 
to  hear  the  cause;  and  on  the  16th  dav  of  May, 
1804,  Judgment  was  rendered  against  defendant, 
wherein  it  was  adjudged  (1)  that  the  marriage 
be  dissolved;  (2)  that  the  exclusive  custody, 
care,  and  control  and  education  of  the  children 
be  awarded  to  plaintiff;  and  (8)  that  plaintiff 
"shall  have  the  right,  at  such  time  in  the  future 
as  she  shall  be  advised,  to  apply  to  the  court 
for  such  suitable  allowance  and  sum  to  be  paid 
her  bv  said  defendant  for  her  support  during 
her  life,  and  such  further  sums  as  may  be 
necessary  in  order  to  enable  her  to  make  proper 
compensation  to  her  attorneys  and  counsel  in 
said  action,  and  to  enforce  this  decree  and 
Judgment.  On  the  7th  day  of  September, 
1804,  on  due  notice,  the  defendant  moved  the 
court  for  an  order  (1)  vacating  the  judgment  in 
so  far  as  the  same  relates  to  alimonv,  or  any 
provision  for  the  support  of  plaintiff,  or  for 
the  support  of  the  children  of  plaintiff  and  de- 
fendant; (2)  vacating  the  Judgment  so  far  as  it 
relates  to  the  care,  custody,  and  control  of  the 
children;  (8)  vacating  the  Judgment  so  far  as  it 
relates  to  alimonv,  or  allowance  ff)r  the  support 
of  plaintiff  or  the  children, — and  for  an  order 
striking  out  from  the  Judgnaent  all  the  pro- 
visions relating  to  or  providing  for  alimonv, 
or  support  for  the  plaintiff  or  the  minor  chil- 
dren of  plaintiff  and  defendant,  or  awarding  or 
providing  for  the  custody,  care,  or  control  of 
the  said  two  minor  children.  The  motion  waa 
based  upon  the  claim  that  the  court  had  no  Ju- 
risdiction over  the  subJec^matter  of  this  action, 
in  so  far  as  it  relates  to  the  matters,  subjects, 
and  things  hereinbefore  specified,  and  had  no 
Jurisdiction  or  power  or  authority  to  make  any 
order  or  Judgment  in  relation  to  the  subject- 
matters  and  things  aforesaid,  and  had  no  juris- 
diction over  the  person  of  the  defendant  suffi- 
cient to  enable,  authorize,  or  empower  it  to 
make  any  order.  Judgment,  or  provision  in  re- 
lation to  said  subject-matters  and  things,  and 
that  said  defendant  was  at  the  time  of  the  com- 
mencement of  this  action,  and  ever  since  has 
been,  and  now  is,  without  the  Jurisdiction  of 
the  said  court,  and  without  the  territorial  limits 
of  the  state  of  California,  and  has  never  been 
served  with  process  herein  personally,  and  no 
service  of  process  has  been  had  herein  to  en- 
able the  court  to  make  any  order,  judgment,  or 
provision  in  regard  to  the  subjects,  matters, 
and  things  aforesaid,  and  that  said  infant 
children  of  plaintiff  and  defendant  were  not  at 
the  time  of  the  commencement  of  this  action, 
and  never  since  have  been,  and  are  not  now, 
within  the  state  of  California.  In  support  of 
the  motion,  various  a£Qdavits  were  read,  show- 
ing the  above  facts  and  others. 

Appellant  here  bases  his  claim  for  reversal 
upon  three  grounds:  First,  that  the  proof  of 
publication  shows  that  constructive  service 
has  never  been  had  according  to  the  statutes 
of  this  state,  and  that,  therefore,  the  ludgment 
is  wholly  void;  second,  the  defendant  and 
children  were  at  the  time  of  the  attempted 
service  of  summons  domicOed  in  France,  and 
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tbeirefoTe  the  court  had  do  Juiladlctioo  to 
award  the  custody  of  the  children  to  plaiutiff, 
or  to  proTide  for  alimony;  and  third,  that  the 
mere  fact  that  the  defendant  aod  children  were 
without  the  territorial  limits  of  California 
when  the  action  was  commenced  deprivea  the 
court  of  jurisdiction,  eyen  admitting  that  de- 
fendant and  the  children  are  domiciled  in  Cali- 
fornia, and  the  constructiye  serTice  of  sum- 
moos  was  Id  all  respects  regular.  Bespondent 
admits  the  facts  In  regard  to  tbe  departure  of 
defendant  from  Uie  state  with  the  children, 
but  claims  that,  as  matter  of  law  and  fact,  it 
appears  that  tbe  domicil  of  the  defendant  and 
children  is,  and  has  always  been  in  California; 
and  she  contends  that,  such  being  the  case,  tbe 
court  acquired  Jurisdiction,  not  only  to  £^nt 
tbe  diyorce  to  her,  but  to  enter  a  judgment  in 
penanam  against  the  defendant,  yalia  at  least 
in  CaMfomia.  She  also  contends  that  the 
Judgment  awarding  to  plaintiff  the  custody  of 
tbe  children  is  in  rem;  that  it  is  yalid,  because 
it  is  a  mere  incident  to  tbe  diyorce;  and  tbat, 
upon  a  disBoiution  of  the  marriage,  it  was 
oeceasary  to  looyide  for  the  children.  Further- 
more, she  insists  that  there  is  no  Judgment  for 
slimony,  or  for  an  allowance  of  any  Kind. 

Conceding  that  the  defendant  and  tbe  chil- 
dren are  all  domiciled  in  California ,  although 
fai  fact  absent  from  the  state  at  the  time  of  the 
commencement  of  the  action  and  since,  and 
that  the  oonstructiye  seryioe  of  summons  was 
sufficient  to  giye  the  court  jurisdiction  to  grant 
tbe  diyorce,  did  the  court  haye  the  power  to 
sward  to  plaintiff  tbe  ezclusiye  custody  of  the 
cbildren,  and  to  allow  alimony?  I  haye  con- 
cluded that  it  had  no  sucb  power.  Some  cases 
are  cited  which  seem  to  hold  that  a  personal 
judgment  obtained  by  oonstructiye  seryioe  of 
the  summons  is  yalid  within  the  state,  although 
tbe  defendant  may  haye  been  in  fact  absent 
from  the  state  at  tbe  time  of  such  seryioe.  As 
to  most  of  these  cases,  it  may  be  said  tbat 
fuch  statements  are  entirely  obiter,  the  question 
before  the  court  being  as  to  the  extraterritorial 
effect  of  such  Judgment.  In  such  cases  tbe 
argument  Is,  in  general,  that,  conceding  tbe 
▼afidity  of  the  Judgment  within  the  state  wbere 
rendered,  another  state  wfll  not  recognize  its 
yalidity,  because  it  will  not  permit  tbe  process 
of  another  state  to  be  seryed  witbin  its  territory, 
80  as  to  compel  one  resident  tbere,  or  in  fact 
being  there,  to  answer  a  writ  issued  by  the 
courts  of  such  foreign  state.  It  is  a  sort  of  an 
inyasioD  of  a  state  to  serye  a  foreign  writ  tbere 
at  all.  The  logic  would  require  tbe  courts  to 
go  further,  and  hold  that  such  judgment  is 
wholly  yoid.  Constructiye  aery  ice  upon  a 
party  who  is  within  tbe  state  does  not  raise  the 
question.  The  question  tbere  is  simply  wbetber 
a  defendant  had  such  reasonable  opportunity 
to  be  heard  as  will  constitute  due  process. 
The  leading  case  upon  subjects  of  tbis  character 
is  Btnnoyer  y.  Nejf\  96  U.  S.  714,  24  L.  ed.  565. 
Counsel  for  respondent  contends  tbat  it  is  not 
tbere  held  that  jurisdiction  to  enter  a  personal 
Judgment  cannot  be  obtained  over  one  domi- 
ciled in  the  state  by  constructiye  seryice.  when 
such  defendant  is  absent  from  tbe  state  at  the 
time  of  the  attempted  seryioe,  but  only  that 
such  seryice  is  not  good  against  a  defendant 
who  is  not  only  without  the  state,  but  is  actually 
domiciled  elsewhere.    Domicil  has  neyer,  so 
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far  as  I  am  aware,  been  made  the  test  of  juris- 
diction to  render  a  personal  Judgment.  Tbe 
question  there  is  always  whetber  tbere  has  been 
due  process,— wbetber  the  defendant  has  had  a 
reasonable  opportunity  to  be  heard.  Substi- 
tuted seryice  may  be  yalid  upon  those  within 
the  state  when  the  same  seryice  would  be  yoid 
as  to  those  witbout  the  state.  As  to  those 
witbin  the  state,  the  question  would  be  wbetber 
it  bas  afforded  a  defendant  a  reasonable  oppor- 
tunity to  be  heard.  But  the  process  cannot  go 
beyond  tbe  state,  and  compel  any  person  m 
another  state  to  resort  to  the  state  where  the 
action  is  pending,  there  to  make  his  defense. 
No  seryioe  will  be  recognized,  made  tbere, 
whetber  actual  or  constructiye.  It  is  as  much 
an  inyasion  of  a  foreign  jurisdiction  to  serye  a 
citizen  of  the  state  m  which  the  action  was 
brought,  temporarily  resident  there,  as  it 
would  be  to  summon  from  its  borders  a  citizen 
of  such  foreign  state.  If  such  things  could  be 
done,  wbo  would  determine  where  the  domicil 
of  a  particular  person  really  was?  Domicii 
often  depends  upon  secret  intention.  It  would 
be  a  most  unsatisfactory  test.  I  am  aware  that 
it  is  often  said  by  courts  and  law  writers  that 
domicil  is  the  test  of  jurisdiction  in  diyorce. 
This  doctrine  was  built  up  mainly,  if  not  en- 
tirely, to  preyent  parties  really  residing  in  a 
state  from  going  to  another  for  the  purpose  of 
getting  a  diyorce.  So  far,  its  effect  has  been 
beneficent;  but  it  is  obyious,  after  all,  that 
what  in  these  cases  is  called  domicil  is  net 
domicil.  As  between  states,  it  would  be  no 
test  at  all,  unless  it  is  domicil  as  defined  in 
international  law.  To  concede  tbat  each  state 
may  giye  a  different  definition,  or  to  speak  of 
domicil  for  the  purposes  of  diyorce,  as  is  often 
done,  is  to  concede  that  the  test  is  not  domicil. 
These  writers  and  the  courts  say  the  test  is 
"actual,  bona  fide  domicil."  Since  eyery 
person  always  has  a  domicil,  and  can  haye 
but  one,  bow  does  "actual  and  bona  fide 
domicil"  differ  from  '  'domicil  ?"  It  is  meant,  I 
presume  tbat  domicil  and  actual  residence 
must  coincide.  Wbere,  then,  is  the  Jurisdic- 
tion in  those  cases  wbere  they  do  not?  One 
may  be  domiciled  in  California  wbo  neyer  was 
within  the  state,  and  never  had  thought  of 
going  therj.  Or  he  may  be  domiciled  therein 
years  aiter  he  bas  left  without  the  intention  of 
returning.  Persons  haye  in  California  ex- 
ercised for  years  all  tbe  rights  of  citi- 
zens, and  eyen  held  high  office,  who  accord- 
ing to  Pbillimore,  Jacobs,  Dicey,  and  other 
writers  on  tbe  law  of  domidl,  neyer  had  a  domi- 
cil here,  because  they  at  all  times  had  a  fixed 
and  definite  intention  of  returning  to  their  dom- 
cil  of  origin.  Had  tbe  wife  of  such  a  person 
obtained  a  divorce  while  he  was  here  exercising 
the  rights  of  a  citizen  of  the  state,  would  the 
courts  of  any  state  declare  such  a  decree  yoid 
upon  proof  of  tbe  exiBtence  of  such  intention? 
If,  not,  then  domicil  is  not  the  test  of  Juris- 
diction, eyen  as  to  the  status  of  tbe  litigants, 
and  certainly  not  in  personal  actions.  Juris- 
diction is  deriyed  from  tbe  Constitution  and 
laws  creating  tbe  court,  and  I  know  of  no  limi- 
tation in  tbe  Constitution  of  the  United  States 
upon  the  power  of  a  state  to  give  to  its  courts 
jurisdiction  oyer  all  persons  found  withiu  its 
borders.  Certainly  it  has  not  imposed  any 
such  limitation  as  the  test  of  domicil.    Domi- 
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cil  is  the  test  of  personal  rights  in  re/sard  to  in- 
heritance, but,  unless  made  so  by  local  law,  is 
not  important  as  affecting  the  relation  of  the 
individual  to  the  government.  The  relation 
of  the  individual  to  the  government  depends 
npoD  actual  presence  within  the  territorial 
limits  of  ft  country,  and  upon  citizenship  or 
allegiance. 

But  I  cannot  understand  Pennaifer  t.  Ifeff 
as  counsel  do.  It  is  true  that,  in  the  case  in 
which  the  judgment  there  under  consideration 
was  rendered.the  defendant  was  said  to  have 
been  a  nonresident,  and  presumably  was  domi- 
ciled abroad,  but  that  circumstance  seems  to 
have  been  treated  as  one  immaterial  in  the 
discussion.  The  judgment  there  was  per- 
sonal, and  jurisdiction  was  obtained,  if  at  all, 
by  constructive  service  of  summons.  I  use 
the  term  "constructive  service"  for  conven- 
ience, although  it  does  not  constitute  service 
ftt  all  when  the  defendant  is  without  the  state. 
No  property  has  been  attached.  The  con- 
clusion is  based  upon  a  proposition  of  interna- 
tional law  laid  down  at  the  outset:  "No  state 
can  exercise  direct  jurisdiction  and  authori^ 
over  persons  or  property  without  its  territory. 
Btory,  Confl.  L.  chap.  2;  Wheaton,  Interna- 
tional Law,  pt.  2,  chap.  2.  The  several  states 
are  of  equal  dignity  and  authority,  and  the  in- 
dependence of  one  implies  the  exclusion  of 
power  from  all  others.  And  so  it  is  laid 
down  by  jurists,  as  an  elementary  principle, 
that  the  laws  of  one  state  have  no  operation 
outside  of  its  territory,  except  so  far  as  is  al- 
lowed by  comity,  and  that  no  tribunal  estab- 
lished by  it  can  extend  its  process  beyond  that 
territory  so  as  to  subject  persons  or  property 
to  its  decisions."  The  idea  seems  to  be  that 
the  state  has  no  jurisdiction  over  either  persons 
or  property  not  within  its  territory  and  that  to 
allow  it  to  summon  one  from  another  state  is  an 
encroachment  upon  the  independence  of  such 
state.  The  judge  then  cites  the  case  of  Cooper 
V.  Reynolds,  77  U.  8. 10  Wall.  808,  19  L.  ed. 
931.  In  that  case  Justice  Miller  was  consider- 
ing a  judgment  obtained  by  W.  G.  Brownlow 
against  ^ynolds  and  others  for  false  imprison- 
ment. Brownlow  made  affidavit  to  the  effect 
that  the  defendants  had  fled  from  the  state, 
or  so  absconded  or  concealed  themselves  that 
the  ordinary  process  of  law  could  not  reach 
them.  Thereupon,  under  the  statutes  of  Ten- 
nessee, the  plaintiff  caused  an  attachment  to 
be  issued,  and  due  publication  to  be  made. 
Default  was  entered,  and  a  judgment,  personal 
fai  form,  against  defendants.  The  land  at- 
tached was  sold,  and  the  case  before  the  court 
was  ejectment,  brought  by  the  original  owner 
against  the  purchaser  under  the  judgment,  who 
bad  taken  possession.  The  question  was  as  to 
the  validity  and  effect  of  the  judgment.  The 
court  proceeded  to  state  that  the  proceeding, 
in  case  the  defendant  did  not  appear,  was 
strictly  in  rem;  that  if  he  appeared,  it  then 
became  in  pereonam.  It  was  there  said: 
"That  such  &  the  nature  of  this  proceeding  in 
this  latter  class  of  eases  is  clearly  evinced  by 
two  well  established  propositions:  First,  the 
judgment  of  the  court,  though  in  form  a  per- 
sonal iudgment  against  the  defendant,  has  no 
effect  beyond  the  property  attached  in  the  suit 
No  general  execution  can  be  issued  for  aov 
balance  unpaid  after  the  attached  property  is 
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exhausted.  No  suit  can  be  maintained  on 
such  a  judgment  in  the  same  court  or  in  any 
other,  nor  can  it  be  used  as  evidence  in  any 
other  proceeding  not  affecting  the  attached 
property,  nor  could  the  costs  in  that  proceed- 
ing be  collected  of  defendant  out  of  any  other 
property  than  that  attached  in  the  suIl" 
After  making  a  quotation  which  includes  the 
above.  Judge  Field  proceeds:  "The  fact  that 
the  defendants  in  that  case  had  fled  from  the 
state,  or  had  concealed  themselves,  so  as  not 
to  be  reached  by  the  ordinary  process  of  the 
court,  and  were  not  nonresidents,  was  not 
made  a  point  in  the  decision.  The  opinion 
treated  them  as  being  without  the  territorial 
jurisdiction  of  the  court;  and  the  grounds  and 
extent  of  its  authority  over  persons  and  prop- 
erty thus  situated  were  considered,  when  they 
were  not  brought  within  its  jurisdiction  hy  per- 
sonal service  or  voluntary  appearance."  The 
judge  then  proceeds  to  add  that  to  the  doc- 
trine stated  in  the  citation  all  the  judges  of  the 
court  agree.  I  understand  this  to  be  a  de- 
liberate statement  to  the  effect  that  domicQ 
and  residence,  or  both,  are  immaterial,  as,  in- 
deed, thev  must  be,  if,  as  appears  all  through 
the  opinion,  the  basis  of  the  doctrine  is  that 
process  cannot  run  beyond  the  limits  of  the 
state.  I  might  make  further  quotations  from 
this  opinion,  but  it  is  too  familiar  to  the  pro- 
fession to  require  it  An  impartial  considera- 
tion of  the  opinion  will,  I  think,  convince  any 
one  ttiat  it  holds  that  process  cannot  be  served 
upon  anyone  without  the  state.  And  the 
same  doctrine  Is  announced  in  Oalpin  v.  Poffe, 
85  U.  8.  18  WalL  850,  21  L.  ed.  959,  where  it 
is  said:  Whenever,  therefore,  it  appears  from 
the  inspection  of  the  record  of  a  court  of  gen- 
eral jurisdiction  that  the  defendant,  against 
whom  a  personal  judgment  or  decree  is  ren- 
dered, was,  at  the  time  of  the  alleged  service, 
without  the  territorial  limits  of  the  court,  and 
thus  beyond  the  reach  of  its  process, — ^that  he 
never  appeared  in  the  action, — the  presump- 
tion of  iurisdiction  over  his  person  ceases." 
From  this,  and  other  like  expressions  in  other 
cases,  it  is  manifest  that  domicil  or  even  resi- 
dence in  a  state  cuts  no  figure  at  all.  The 
idea  that  domicil  determines  jurisdiction  in  di- 
vorce rests  upon  the  assumption  that  status 
depends  upon  domicil,  and  is  of  interest  there 
only.  Judge  Field  could  not  have  had  this  in 
mind  in  Pennoyer  v.  N^,  and,  therefore,  when 
he  speaks  of  "absent  defendants,"  he  cannot 
mean  those  not  domiciled  within  the  state,  but 
must  have  meant  simply  those  physically  ab- 
sent, and  upon  whom,  therefore,  personal  serv- 
ice of  process  could  not  be  made.  But  it  is 
claimed  that  the  doctrine  of  Pennoyer  v.  yeff 
was  explained  in  Orover  d  B.  Sewing  Mach.  Co. 
V.  Raddiffe,  187  U.  8.  287.  84  L.  ed.  670.  in  ac- 
cordance with  the  views  of  respondent  I 
cannot  And  anything  in  that  case  upon  the  sub- 
ject The  judgment  there  under  considera- 
tion was  a  judgment  by  confession  entered  by 
a  prothonotary  in  a  court  of  Pennsylvania,  in 
pursuance,  as  it  was  claimed,  of  a  bund  and 
warrant  of  attorney  executed  by  John  Benge, 
who  was  then  a  resident  and  citizen  of  Mary 
land.  The  warrant  of  attorney  authorized 
any  attorney  of  any  court  of  record  to  confess 
judgment  against  him.  The  statute  of  Penn- 
sylvania authorized  the  prothonotary  of  any 
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<Gart  of  record  in  the  state  to  enter  Judgment 
'upon  Bocb  an  instrument.  An  attempt  was 
made  to  execute  this  Judgment  in  Maryland. 
It  was  claimed  that  the  Judgment  was'  void, 
not  being  entered  in  pursuance  of  the  power, 
and  that  defendant  not  having  been  served 
with  process,  and  not  havine;  appeared,  the 
iudgokent  was  without  Jurisdiction  and  void. 
The  numerous  cases  cited  by  the  chief  Justice 
■were  used  to  show  that  such  a  Judgment 
would  be  held  invalid  without  the  stale  where 
rendered,  and  not  to  show  that  it  should  be 
held  valid  within  the  state;  and  I  think  the 
question  whether  such  a  Judgment  would  be 
valid  within  the  state  where  rendered  was  not 
before  the  court  in  any  of  the  cited  cases. 
But,  in  discussing  the  question  as  to  whether 
the  judgment  would  be  valid  in  another  state, 
it  was  assumed  that  it  might  be  valid  within 
the  state  where  rendered.  That  was  the  very 
-question  in  Penvoyer  v.  Nejf.  A  personal 
Judgment  upon  constructive  service  bad  been 
rendered  against  a  nonresident,  and  property 
in  Oregon  sold  under  execution  to  satisfy  it. 
The  question  was  as  to  the  validity  of  the  judg- 
ment within  the  slate  where  rendered. 

It  is  contended  also  by  the  respondent  that 
the  decree  is  valid  as  to  children  and  alimony, 
^diough  the  service  was  constructive,  and  the 
eonrt  could  not  render  a  personal  Judgment 
because  these  are  incidents  to  the  divorce. 
<k>noeding  that  they  are  incidents  to  the  cause 
of  action  for  a  divorce,  the  result  would  not 
follow.  In  proceedings  in  rem,  where  there  is 
no  jurisdiction  of  the  person,  no  such  result 
has  ever  been  recognized.  In  Cooper  v.  Bey- 
ncidB,  tupra,  it  was  said  that  costs  cannot  be 
recovered  from  any  other  propertv  of  defend- 
ant. There  is,  in  reality,  no  defendant  save 
the  ret.  So  here  it  cannot  properly  be  said 
there  was  a  defendant.  In  the  proceeding  the 
court  had  before  it  only  the  status  of  the  plain- 
tiff. The  summons  was  not  really  a  writ  to 
bring  the  defendsnt  into  court,  but  merely  a 
notice  prescribed  by  the  statute  in  the  interest 
of  fairness,  and  to  rebut  the  idea  that  the  pro 
oeeding  was  secret.  2  Bishop,  Mar.  &  Div. 
§  159.  It  brought  the  ree  into  court,  and  not 
the  defendant.  The  adiudication  must  be  con- 
tined  to  that  status.  It  is  said  that  the  rela- 
tion of  the  parents  to  the  children,  and  their 
relation  to  each  other  in  regard  u>  the  children, 
is  a  status.  If  so,  it  would  not  help  the  re- 
spondent, for  no  such  status  was  before  the 
court.  But  the  very  meaning  of  the  word 
'"status,*'  both  derivative  and  as  defined  in 
legal  proceedings,  forbids  that  it  should  be  ap- 

{)lied  to  a  mere  relation.  "Status"  implies  re 
aUons,  undoubtedly,  but  it  is  not  a  mere  rela- 
tion. But  the  authorities  are  all  one  way  on  the 
subject  If  the  children  are  wiihin  the  Juris- 
diction, and  the  defendant  is  personally  served 
Trith  summons,  and  perhaps  if  he  is  not,  the 
court  may  award  the  custody  of  the  children 
to  one  of  them.  It  is  a  mode  of  appointing  a 
guardian,  which  is  always  a  matter  of  local 
control,  regardless  of  the  lesal  domicil  of  the 
children,  if  domicil  and  residence  do  not  coin- 
cide. It  seems  to  have  been  held  that,  when 
the  defendant  appears  and  makrs  issue  upon 
the  pf>int,  the  court  mny  determine  that  one 
■spouse  is  a  suitable  person  to  hnve  the  custody 
and  control  of  the  children,  and  that  the  other 
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is  not  People,  Allen,  v.  AUen,  40  Hun,  611. 
An  appeal  was  taken  from  the  order  made  in 
that  case,  which  was  a  proceeding  in  habeas 
corpus,  to  the  court  of  appeals.  There  the 
appeal  was  discharged  because  it  appeared  that 
the  lower  court,  "in  view  of  all  the  existing 
facts  relating  to  the  welfare  and  interests  of 
the  infants,  exercised  its  discretion  in  award- 
ing to  the  mother  the  custody  of  the  children, 
and,  in  so  doing,  it  gave  to  the  Illinois  decree, 
not  the  force  of  an  estoppel,  or  the  conclusive 
effect  somedmes  due  to  a  Judgment,  but  simply 
regarded  it  as  a  fact  or  circumstance  bearing 
upon  the  discretion  to  be  exercised,  without 
dictating  or  controlling  it."  This  seems  to 
hold  that,  without  the  state,  such  a  finding 
would  have  no  binding  force.  But,  where,  as 
in  this  case,  no  personal  Judgment  could 
be  entered,  there  can  be  no  question.  Van 
Vleet,  Collateral  Attack,  §^  889,  d91,  and 
authorities  cited.  And  Judge  Cooley,  in  hia 
Constitutional  Limitations,  6th  ed.  p.  490,  says: 
"The  publication  which  is  permitted  by  the 
statute  is  sufficient  to  justify  a  decree  in  these 
cases  changing  the  status  of  the  complaining 
party,  and  thereby  terminating  the  marriage; 
and  it  might  be  sufficient  also  to  empower  the 
court  to  pass  upon  the  question  of  the  custod  v 
and  control  of  the  children  of  the  marriage,  if 
they  were  then  within  its  jurisdiction.  But  a 
decree  on  this  subject  would  only  be  absolutely 
binding  on  the  parlies  while  the  children  re- 
mained within  the  Jurisdiction;  if  they  acquire 
a  domicil  in  another  state  or  country,  the  ju- 
dicial tribunals  of  that  state  or  country  would 
have  authority  to  determine  the  question  of 
their  guardianship  there.  But  in  divorce  cases, 
no  more  than  in  any  other,  can  the  court  make 
a  decree  for  the  payment  of  money  by  a  de- 
fendant not  served  with  process,  and  not  ap- 
pearing in  the  case,  which  shall  be  binding 
upon  him  personallv.  It  must  follow,  in  such 
a  case,  that  the  wife,  when  complainant,  can- 
not obtain  a  valid  decree  for  alimonv,  nor  a 
valid  judgment  for  costa  .  .  .  The  rem- 
edy of  the  complainant  must  generally,  in  these 
cases,  be  confined  to  a  dissolution  of  the  mar- 
riage, with  the  incidental  benefits  springing 
therefrom,  and  to  an  order  for  the  custod  vo?  the 
children,  if  within  the  state."  See  also  Freem. 
Judgm.  §§  584,  585;  Brown,  Jur.  g§  6,  8,  78, 
79.  The  doctrine  is  very  clearly  stated  in 
Woodwartfi  v.  Spring,  4  Allen,  821:  "Every 
sovereignty  exercises  the  right  of  determining 
the  status  or  condition  of  persons  found  within 
its  jurisdiction.  The  laws  of  a  foreign  state 
cannot  be  permitted  to  intervene  to  affect  the 
personal  rights  or  privileges  even  of  their  own 
citizens,  while  they  are  residing  on  the  terri* 
tory  and  within  the  Jurisdiction  of  an  independ- 
ent government." 

Respondent  contends  that  there  is  no  Judg- 
ment for  alimony.  If  so,  it  is  not  apparent 
how  plaintiff  would  be  injured  by  striking 
from  the  decree  the  clause  complained  of.  I 
think  the  decree,  if  valid,  settles  the  right  of 
plaintiff  to  alimony  for  her  support  during  life, 
and.  as  the  court  had  no  lurisdiction  to  provide 
for  alimony,  that  part  of  the  decree  should  be 
stricken  out. 

Respondent  contends  that  a  motion  to  vacate 
the  judgment  in  this  case  could  only  be  main- 
tained under  §  478  of  the  Code  of  Civil  Pro- 
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cedure.  The  point  of  the  contentioD,  as  I  un- 
derstand ft,  is  that  defendant  should  come  in 
and  submit  himself  to  the  jurisdiction  of  the 
court,  show  a  meritorious  defense,  and  ask 
leave  to  have  his  defense  considered.  It  is  ob- 
vious, of  course,  that  defendant  cannot  do  this: 
for  he  cannot  show  that  the  1udg:ment  was 
taken  against  him  by  his  inadvertence,  mis- 
take, or  excusable  neglect  The  ar^ment, 
therefore,  is  that  no  such  motion  will  He.  No 
anthoritj  for  such  a  proposition  is  cited,  unless 
Jacki  Y.  Baldeg,  97  Cal.  91,  may  be  claimed  to 
have  that  effect.  In  that  case,  however,  the 
motion  was  to  vacate  a  judgment  rendered  be- 
cause a  demurrer  was  sustained  to  a  complaint, 
and  the  plaintiff  failed  to  amend  within  the 
time  allowed.  The  motion  was  made  eleven 
months  after  the  entry  of  judgment  Plaintiff 
was  not  notified,  as  the  Code  requires,  of  the 
order  sustaining  the  demurrer,  if  this  case  is 
not  put  upon  the  ground  that  the  failure  to  give 
the  notice  was  not  Jurisdiciional,  I  think  it 
was  overruled  bv  NarUm  v.  Atcht9on,  T.  db  8, 
F.  B,  Co.  97  Gal.  888,  and  894.  It  was,  how- 
ever, but  a  default,  and  the  parties  were  in 
court  A  plaintiff  who  for  six  months  should 
fail  to  know  what  had  become  of  a  demurrer 
which  had  been  submitted  for  decision  would 
be  guilty  of  great  negligence.  The  remedy 
offered  by  §  478  was  ample.  The  case  of 
Norton  v.  Atchidon,  T,  d  8,  F,  B.  Co.  seems  in 
point  here. 

It  is  also  claimed  that  no  appeal  lies  to  this 
court  from  an  order  refusing  to  set  aside  the 
Judgment,  because  the  Judgment  was  appeal- 
able. To  this  proposition  many  decisions  of 
this  court  are  cited.  I  do  not  care  to  review 
these  cases.  No  doubt  it  has  been  held— and, 
I  think  correctly — that,  when  a  motion  is  made 
to  vacate  an  order  under  such  circumstances 
that  it  merely  calls  upon  the  court  to  repeat  or 
overrule  the  former  ruling  on  the  same  facts, 
the  last  order  is  not  app^dable,— not  because 
the  last  order  is  not  within  the  terms  of  §  968 
of  the  Code,  allowing  appeals,  for  it  may  be, 
but  because  it  would  be  virtually  allowing  two 
appeals  from  the  same  ruling,  and  would,  in 
some  oases,  have  the  effect  of  extending  the 
time  for  appealing,  contrary  to  the  intent  of 
the  statute.  Nor  will  such  practice  be  allowed 
merely  to  permit  a  litigant  to  take  an  excep- 
tion, or  ffet  a  bill  of  exceptions,  which  he  has 
neglected  to  do  at  the  proper  time.  But  I  see 
no  reason  why  this  appeal  should  not  be  enter- 
tained. It  is  plainly  within  the  terms  of  the 
statute  allowing  appeals,  and  no  other  method 
i.^  suggested  in  which  the  right  of  the  appellant 
to  the  relief  sought  could  be  considered  here. 
An  appeal  upon  th3  judgment  roll  would  not 
present  all  the  facts  upon  which  the  motion  is 
based,  even  if  one  may  have  a  bill  of  excep- 
tions when  he  has  not  been  in  court  and  has 
taken  no  exceptions.  Besides,  it  is  a  case  in 
which  it  was  eminently  proper,  if  not  neces- 
sary, that  relief  should  first  be  asked  from  the 
trial  court  Its  action  could  not  have  been 
asked  in  any  other  mode.  The  defendant  was 
not  in  court, and  had  no  opportunity  lobe  heard. 

T/ie  order  is  reversed,  and  the  cause  re- 
manded, with  directions  to  the  court  to  grant 
appellant's  motion. 

We  concur:  Harrison,  J.;  Garouttey  J.; 
Henshaw*  J. 
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McFarland,  J.!^ 

I  di:)sent.    This  is  an  action  of  divorce,  and 
the  present  appeal  is  by  defendant  from  an  or- 
der of  the  superior  court  denying  his  motion  to 
strike  from  the  judgment  rendered  in  favor  of 
plaintiff  all  the  provisions  thereof  relating  to- 
the  custody  of  the  minor  chUdren  of  Uie  par- 
ties, and  to  rapport  by  way  of  alimonv.    The 
facts  of  the  case  are  these:  The  responaent  and 
appellant  were  l)oih  bom  in,  and  are  citizens 
of,  the  state  of  California.    They  were  mar- 
ried and  their  children  were  bom,  in  this  state,, 
and  they  have  been  continuously  domiciled, 
and  resident  here.    The  parties  have  two  chil- 
dren,— a  girl  named  Lorraine,  about  five  years 
old  at  the  commencement  of  this  action,  and  a 
boy  named  James  Francis,  about  two  years  old 
at  that  time.    This  action  was  commenced 
December  20, 1 898.    About  three  weeks  before 
that  time,  appellant,  by  force  and  fraud,  took 
the  child  James  Francis  away  from  respond- 
ent, and,  on  the  following  day,   took   and 
carried  away  both  of  said  children,  and  kept 
them  secret^  from  respondent,  and  has  never 
since  let  her  see  them;  and,  a  short  time  before 
the  commencement  of  this  action,  he  clandes- 
tine! v  left  the  state  of  Califomia,  and  took  said 
children  with  him;  and  about  November  27» 
1898,  he  clandestinely  left  the  United  States, 
taking  said  children  with  him,  and  since  then 
has  temporarily  sojourned  in  the  city  of  PariSp. 
in  France.    In  January,  1894,  he  made  ap- 
plication to  the  proper  authorities  of  France 
for  permission  to  be  domiciled  there;  and  it  is 
admitted  by  respondent  that  he  obtained  such 
permission  in  July,  1894.    But  it  appears  by 
the  preponderance  of  evidence  that  he  claimed 
his  legal  residence  and  domicU  to  be  in  the  city 
of  San  Francisco,  Cat;  that  "his  purpose  in 
applying  for  permission  to  fix  his  domicil  ia 
iSrance  was  to  prevent  his  wife  from  serving- 
summons  on  him  in  an  action  for  divorce  which 
she  had  commenced,  and  also  to  keep  her  from 
getting  possession  of  the  children; '  that  his 
sojourning  in  France  was  only  temporary,  for 
the  purposes  above  mentioned;  and  that  his  in- 
tention was  and  is  to  return  to  California,, 
where  all  his  interests  are,  as  soon  as  these  pur- 
poses shall  be  subserved.    Service  of  summons 
was  duly  made  upon  him  by  publication,  and 
sending  him  a  copy  of  complaint  and  summons 
to  Paris,  France,  m  accordance  with  the  pro- 
visions of  the  statute  of  California  on  that  sub- 
ject; and,  default  having  been  regularly  entered 
against  him,  judgment,  after  the  introduction 
of  evidence,  was  duly  entered  in  favor  of  re- 
spondent.   By  said  judgment  (1)  a  divorce  was 
granted  respondent  upon  the  grounds  of  adul- 
tery and  extreme  cruelty  of  appellant;  (2)  the 
custody  of  the  said  two  children  was  given  to^ 
respondent;  and  (8)  it  was  further  ordered  that 
respondent  '*shall  have  the  right,  at  such  time 
in  the  future  as  she  shall  be  advised,  to  ap- 
ply to  the  court  for  suitable  allowance  and 
sum  to  be  paid  to  her  bv  said  defendant  for 
her  support  during  life,    etc.,  as  she  may  be 
entitled  to  under  her  complaint.    The  motion 
made  by  appellant,  from  the  refusal  of  which 
this  appeal  is  taken,  was  to  strike  out  the  stdd 
secona  and  third  parts  of  said  judgment,  upon 
the  ground  that  the  said  service  of  summons 
did  not  give  the  court  jurisdiction  over  the  mat- 
ters embraced  in  those  parts  of  the  judgment 
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Wdvinf  the  obJecUoD  of  renpondeDt  thai  said 
motion  was  not  a  proper  remedy  under  our 
ivsiem  of  practice,  it  ia  apparent  that  the  mo 
tioD  could  t>e  granted  only  upon  the  theory  that 
the  judgment  so  far  as  it  embraces  the  parts 
louftht  to  be  stricken  out,  is  void;  absolutely 
Toid;  Toid  in  the  state  where  it  was  lenderea. 
And  a  court  should  certainly  not  judicially  de- 
clsresuch  utter  inefSciency  of  a  sovereign  state 
to  deal  with  the  property  and  personal  rights  of 
iiB  own  citizens,  unless  it  be  driven  to  such 
deda ration  by  the  force  of  inevitable  Judicial 
authority.  I  do  not  think  that  there  is  such 
sothority.  The  case  chiefly  relied  on  Is  Pen- 
noyer  y.  Nff,  95  U.  8.  714,  24  L.  ed.  565. 
which  is  declared  by  counsel  for  appellant,  and 
by  others,  tc  haye  established  what  is  called 
the  ''modern"  doctrine  in  regard  to  the  juris- 
diction of  state- courts  oyer  persons  not  person- 
ally served  with  process  within  the  state.  A 
dose  examination  of  that  case  shows,  however, 
that  the  main  proposition  decided  bv  it — which 
may,  perhaps,  be  styled  "modern^' — ^is  that  a 
judgment  in  personam  rendered  in  a  state 
court  against  a  nonresident  upon  substituted 
lervice  cannot  be  enforced  even  in  the  state 
where  it  was  rendered,  or  satisfied  even  out 
of  property  situated  within  the  state  where  it 
was  rendered,  while,  before  that,  the  weight 
of  authority  was  that,  although  the  courts  of 
aoother  state  would  not  recognize  such  a 
judgment,  it  was  valid  in  the  state  where  it 
was  rendered,  and  could  be  satisfied  out  of 
property  of  the  defendant  situated  within  that 
state.  This  is  evidently  the  view  of  that  case 
taken  by  Mr.  Freeman,  for  in  his  work  on 
Judgments  (^  567)  he  says:  "Until  a  compara- 
tively recent  date,  the  opinion  extensively  pre- 
vailed that  judgments  in  personam  entered 
after  constructive  service  of  process  upon  a 
nonresident,  while  they  were  not  enforceable 
beyond  the  limit|y^f  the  state  where  eniered. 
were  neverthe]esiS«>  far  valid  in  that  state,  as 
to  support  a  sale  mt  the  debtor's  property  sit- 
uate therein.  'EMh  opinion  has  been  over- 
thrown by  the  S«f  reme  Court  of  the  United 
States  in  tbe  casr  of  Pennoyer  v.  lieff,  supra. 
Many  of  tbe  authorities  which  show  that  such 
was  the  former  doctrine  may  be  found  in  the 
cssc-s  cited  in  the  briefs,  and  in  the  opinion  of 
the  court  in  Wsater  v.  Boggs,  88  Md.  255.  In 
that  case  the  court  states  the  rule  in  this  lan- 
guage: "It  is  weU  settled  that  a  judgment  ob- 
tained in  a  court  of  one  state  cannot  be  enforced 
io  tbe  courts  and  against  a  citizen  of  aoother  un- 
less the  court  rendering  the  ludgment  has  ac- 
quired jurisdiction  over  the  defendant  by  actual 
lervice  of  process  upon  him,  or  by  his  volun- 
tary appearance  to  the  suit,  and  submission  to 
that  jurisdiction.  8uch  a  judgment  may  be 
perfectly  valid  in  the  jurisdiction  where  ren- 
dered, and  enforced  there,  even  against  the 
property,  eflTects,  and  credits  of  a  nonresident 
defendant  there  situated,  but  it  cannot  be  en- 
forced or  made  the  foundation  of  an  action  in 
another  state.  A  law  which  substitutes  con- 
structive for  actual  notice  is  binding  vpon  per- 
sons domiciled  tsiihin  tJu  state  where  such  lato 
pretails^  and  as  respects  the  prpperiy  of  others 
there  sitvated,  but  can  bind  neither  person  nor 
property  t)evond  its  limits."  (The  italics  are 
ours. )  Andf  in  Grozer  d  B,  Beicing  Mac/i,  Co. 
V.  Sadeliffe,  187  U.  S.  287,  84  L.  ed.  670,  the 
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Supreme  Court  of  the  United  States,  speakinsp 
of  the  Slates  of  Pennsylvania  and  Marylana» 
says:  "And  the  distinction  between  the  validity 
of  a  judgment  rendered  in  one  state,  under  i£s 
local  laws  upon  the  subject,  and  its  validity  in 
another  state,  is  recognized  by  the  highest 
tribunals  of  each  of  these  states." 
But  whether  or  not  the  state  of  the  law  on  the 

auestioD  determined  by  Bennoyer  v.  H^  was 
ae  same  before  aa  after  that  decision  it  is  ap- 
parent that  Pennoyer  v.  iV'ejf  did  not  determine 
the  question  involved  in  the  case  at  bar.  There 
Neff  was  a  bona  fide,  actual  nonresident.  The 
facts  of  that  case  were  that  one  Mitchell  recov- 
ered in  a  state  court  of  Oregon  a  personal  iudje- 
ment  for  professional  services  against  l(efr„ 
who  was  a  nonresident  of  that  state,  and  re> 
sided  in  the  state  of  California:  that  the  serv- 
ice of  summons  upon  Neff  was  by  publication; 
that  on  a  common  execution  issued  upon  that 
judgment,  certain   land  of  Neff,  situated  in 
Oregon,  waa  sold  to  Pennover;  and  that  Neff 
brouffbt  an  action  against  i'ennoyer  to  recover 
said  land,  and  recovered  upon  the  ground  that 
the  judgment  was  not  valid,  even  in  Oregon, 
and  could  not  be  satisfied  out  of  land  in  Ore- 
gon, because   substituted  service   would  not 
support  a   judgment   against  a  nonresident. 
There  was  no  claim  that  the  defendant  had 
either  residence  or  domicll  in  Oregon.    In  that 
case  the  fact  was  that  Neff  was,  in  every  sense, 
a  nonresident  of  Oregon,  having  his  domiril  ami 
citizenship  elsewhere;  and  the  scope  of  judiciol 
decision  is  limited  by  the  facts  upon  which  it 
is  baaed.    In  the  second  place,  however  diffi- 
cult it  may  be  to  accurately  define  "residence,'* 
In  its  legal  signification,  and  to  distinguish  it 
from  "doraicil,"  it  is  apparent  that  in  the  opin- 
ion in  Pennoyer  v.  ilT^^the  word  "nonresident** 
is  used  as  expressing  the  fact  of  an  actual, 
bona  fide  residence  outside  of  the  state  where 
the  judgment  is  rendered, — such  a  residence 
as  usually  accompanies   domicil.  and  not  & 
mere  temporary  flight  from  one's  home,  in 
fraudem  legis.    Indeed,  throughout  the  opiuion 
the  words  "residence'  and  **domicir' are  used 
indiscriminately,  and  as  synonymous.    There 
was  no  necessity  in  that  case  to  notice  any  dis- 
tinction, if  there  he  any,  between  the  words; 
for  Neff  was  a  nonreadent,  in  every  sense, 
either  of  residence  or  domicil,  and  the  opinion 
is  to  be  taken  as  written  in  view  of  that  fact. 
For  instance,  it  is  said  in  the  opinion  that  "the 
plaintiff  here  was  a  nonresident  of  the  state;'* 
again,  it  is  said  that  there  cannot  be  an  en- 
croachment upon  the  independence  of  the  state 
"in  which  the  persons  are  domiciled;"  again, 
it  is  said  that  "the  state,  through  its  tribunals, 
may  compel  persons  domiciled  within  its  lim- 
its to  execute,  "etc.;  again,  it  is  said  that  prop- 
erly within  a  state,  owned  by  "nonresidents," 
may  be  subjected  to  certain  processes,  and  that 
this  "in  no  respect  infringes  upon  tbe  sover- 
eignty of  the  state  where  the  owners  are  domi- 
ciled;" again,  "process  from  tribunals  of  one 
state  cannot  run  into  another  state,  and  sum- 
mon parties  there  domiciled  to  leave  its  terri- 
tory and  respond  to  proceedings  against  them;'* 
and  finally  the  court,  in  the  last  sentence  q(  its 
opinion,  says:  ''The  question  here  respects  only 
tbe  validity  of  a  money  judgment  rendered  in 
one  state,  in  an  action  upon  a  simple  contract 
against  the  resident  of  another,  without  service 
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of  process  upon  bim,  or  bis  appearance 
therein."  And  as  in  the  case  at  bar,  the  ap- 
pellant was  neither  a  nonresideot  of  the  state 
where  the  ludfsment  was  rendered  nor  domi- 
•cilel  elsewhere,  as  was  the  plaintiff  in  Pen- 
noyer  v.  J^eff,  the  latter  case  cannot  be  relied 
on  89  imperative  authority  for  holdine  that  the 
power  of  the  state  of  California  to  control  and 
preserve,  through  her  tribunals,  the  personal 
and  property  rights  of  her  own  citizens,  can  be 
evaded  by  flight  perpetrated  for  that  express 
purpose.  As  to  the  reasons  sometimes  given 
for  an  opposite  rule,  how  can  the  dangers  of 
judgments  upon  substituted  service  against  per- 
sons who  might  not  have  seen  the  publication 
be  marshaled  in  aid  of  a  party  who,  knowing 
of  the  coming  suit,  flees  to  avoid  it?  In 
Cooper  V.  Reynolds,  77  U.  8.  10  Wall  808, 19 
L.  ed.  981,  no  question  was  raised  as  to  the 
validity  of  the  asserted  nonresidence  of  Rey- 
nolds. 

That  the^  laws  of  a  sovereign  are  binding 
upon  all  its  citizens  domiciled  within  its  bor- 
<iers,  whether  temporarily  absent  or  not,  seems 
to  be  the  clear  result  of  the  authorities.  "The 
laws  of  a  sovereign  rightfully  extend  over  per- 
sons who  are  domiciled  within  his  terrritory." 
Storv.  ConfL  L.  g  639.  Freeman— although 
he  also  includes  the  extraterritorial  effect  of  a 
Judgment,  which  does  not  concern  us  here — 
aums  up  the  result  of  the  authorities  as  fol- 
lows [§  570]:  *The  position,  however,  which 
43eems  to  be  best  sustained,  both  by  reason 
and  by  precedents,  is,  that  each  state  has  the 
authority  to  provide  the  means  by  which  its 
own  citizens  may  be  brought  before  its  courts; 
that  the  courts  of  other  states  have  no  authority 
to  disregard  the  means  thus  provided;  and 
Anally,  that  eveiy  Judgment  or  decree  obtained 
in  a  slate  against  some  of  its  citizens,  by  virtue 
of  a  lawful,  though  constructive,  service  of 
process,  should  be  as  obligatory  upon  such 
citizen  in  everv  other  state  as  it  is  in  the  state 
whence  it  is  taken.  Nor  is  it  destructive  of  the 
«xtraterritorial  effect  of  a  Judgment  based  on 
•constructive  service,  that  the  defendant,  being 
a  citizen  of  the  state,  was  temporarily  absent 
therefrom.  It  is  sufficient  that  he  was,  at  the 
time,  subject  to  the  laws  of  the  state  and  to  the 
territorial  authority  of  the  court."  There  are 
numerous  judicial  decisions  to  the  same  point, 
one  or  two  of  which  we  will  notice:  In  Hen- 
derson V.  Staniford,  105  Mass.  504, 7  Am.  Rep. 
551,  the  court  says:  **The  defendant  was  not 
in  California  when  the  action  was  commenced 
4igainst  him  there;  nor  at  any  time  during  its 
pendency.  No  service  of  processor  notice  was 
•ever  maae  upon  him  personally.  He  did  not 
4ippear  by  counsel,  or  otherwise,  nor  assent  to 
the  Judgment,  which  was  rendered  upon  his 
tlefault  of  appearance.  But  he  had  been  for  a 
long  time  before  that,  a  citizen  of  California; 
the  contract  was  made  there;  and  that  con- 
tinued to  be  his  legal  domicil  when  the  judg- 
ement was  rendered.  He  was  therefore,  upon 
principles  of  international  right,  subject  to  the 
laws  and  to  the  Yurisdiction  of  the  courts  of 
that  slate."  In  Welch  v.  Sykea,  8  111.  201,  44 
Am.  Dec.  089,  the  supreme  court  of  Illinois 
<leclared  that  "it  is  competent  for  each  state  to 
prescribe  the  mode  of  bringing  parlies  before 
lU  courts,"  and  that,  "although  its  regulations 
in  this  respect  can  have  no   extraterritorial 
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operation,  they  are  nevertheless  bindiuff  on  its 
own  citizens."  In  Beard  v.  Beard,  21  Ind. 
821,  the  question  is  quite  exhaustively  consid- 
ered, and  many  authorities  examined,  and  the 
general  conclusion  is  that  "notwithstanding  a 
state  may  authorize  its  courts  to  render  per- 
sonal Judgment,  upon  constructive  notice, 
against  its  citizens,  it  cannot,  as  we  think,  au- 
thorize such  a  Judgment,  upon  such  notice, 
against  a  citizen  of  another  state,  resident  ia 
such  other  state."  But  the  statute  there  did 
not  provide  for  service  by  publication,  and  the 
court  says:  "In  such  a  case  (that  is,  of  tempo- 
rary absence  of  a  resident  of  the  state),  notice 
must  be  given  by  leaving  a  copy  of  process  at 
bis  last  place  of  residence.  In  Burnam,  v. 
Com,  1  Duv.  211,  the  court  of  appeals  of  Ken- 
tucky, considering  a  statute  which  provided 
for  substituted  service,  said:  "We  cannot  ad- 
Judge  any  provision  in  the  act  to  be  unconsti- 
tutional. As  in  other  cases,  when  actual  no- 
tice cannot  be  given  to  absent  defendants,  there 
must  either  be  no  remedy,  or  constructive  no- 
tice must  be  substituted  as  sufficient;  and  what 
constructive  notice  sbaU  be  given  is  a  questioa 
of  legislative  discretion  rather  than  a  power." 
In  that  case  the  defendants  were  presumably 
citizens  and  residents  of  the  state,  although 
temporarily  absent.  In  Huntley  v.  Baker,  38 
Hun,  578,  the  action  was  upon  a  money  Judg- 
ment rendered  against  the  defendant  in  the 
state  of  Wisconsin,  upon  substituted  servioe, 
when  the  defendant,  who  had  lived  for  a  long 
time  in  Wisconsin,  was  absent  from  that  state^ 
and  in  fact  he  never  returned  to  it.  The  court, 
after  referring  to  the  doctrine  that  there  is  gen- 
erally no  extraterritorial  Jurisdiction,  says: 
"But  it  has  been  repeatedly  held  in  England 
that  this  doctrine  is  not  applicable  when  the 
person  so  sought  to  be  charged  by  Judgment  ia 
a  subject  or  citizen  of  the  country  where  and 
at  the  time  the  proceedings  are  takep.  and  when 
they  are  in  conformity  to  tl^e  statute  there,  al- 
though the  person  be  thep  absent  from  the 
country,  and  that  is  put  upon  the  ground  that 
the  person  domiciled  there  owes  allegiance  to 
the  country,  and  submission  to  its  laws,"  It 
Is  then  stated  that  there  are  not  many  reported 
cases  on  the  point  in  this  country,  but  reference 
is  made  to  cases  In  the  United  States  Supreme 
Court,  and  in  the  court  of  appeals  of  New  York 
where  the  English  cases  are  cited  with  approvaL 
The  court  then  says:  "Without  stating  the 
principle  more  at  length,  it  may  be  assumed 
that  by  reason  of  the  relation  between  the  state 
and  its  citizen,  which  affords  protection  to  him 
and  his  property,  and  imposes  upon  him  duties 
as  such. he  may  be  charged  by  Judgment  in  per- 
sonam  binding  on  him  everywhere  as  the  result 
of  legal  proce^ings  instituted  and  carried  on  in 
conformity  to  the  statute  of  the  state,  prescrib- 
ing a  method  of  service  which  is  not  personal, 
and  which  in  fact  may  not  become  actual  no- 
tice to  him.  And  this  may  be  accomplished 
in  his  lawful  absence  from  the  state."  The 
court  then  states  that  it  is  not  necessary  to  con- 
sider the  distinction  between  domicil  and  resi- 
dence, but  that  such  question  was  "one  of  fact 
dependent  upon  all  the  circumstances  appear- 
ing by  and  inferable  from  the  tesiimony,  to 
which  it  is  unnecessary  hereto  refer  in  detail,** 
which  justified  the  referee  to  conclude  that  the 
iomicil  or  residence  of  the  defendant  had  not 
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teen  changed.  And  the  evidence  in  that  case 
WM  TiBtly  stronger  in  favor  of  a  permanent 
«baDge  of  residence  and  domicil  than  in  the 
case  at  bar.  There  are  many  other  authorities 
to  the  same  point,  but  we  will  only  refer,  in 
addition  to  those  above  cited,  to  Black  on  Judg- 
ments, g  907,  and  the  numerous  cases  cited  and 
^oied  from  in  the  notes  to  Flint  Biver  3,  B, 
Ch.  V.  FMter,  to  be  found  in  48  Am.  Dec  com- 
meocing  at  page  274 

In  nearly  all  the  cases  on  the  subject  the 
iFords  'Resident,"  "domicil,"  "citizeo."  and 
"inhabitant"  are  used  indiscriminately  to  sig- 
nify an  actual,  permanent  residence,  which  has 
not  been  actually  and  in  fi:ood  faiUi  changed; 
and  "nonresident"  is  applied  to  one  who  is  not 
foch  a  citizen,  inhabitant,  or  resident  of,  and 
has  not  such  domicil  within,  the  state  in  which 
the  judgment  is  rendered.  We  are  not  con- 
cerned here  with  the  question  how  far  full 
faith  and  credit  should  be  given  to  the  Judg- 
ment in  another  state,  but  only  with  the  ques- 
tion, is  it  void  in  this  state?  As  the  appellant 
was  not  a  nonresident,  the  case  does  not  fall 
within  the  decision  in  Pennoyer  v.  Neff,  and 
under  the  general  authorities  the  judgment  is 
▼alid  in  the  state  in  which  it  was  rendered. 
All  that  is  necessary  to  be  determined  in  this 
case  is  that  a  citizen  and  resident  of  Cali- 
fornia cannot  escape  the  performance  of 
bis  duties,  and  bafQe  our  courts  in  their  at- 
tempts to  enforce  the  rights  of  others  against 
him,  by  sudden  flight  and  temporary  ab- 
sence, expressly  intended  for  that  purpose. 
Every  rule  of  law,  and  eveiy  sentiment  of  Jus- 
tice, is  an  obstruction  to  the  success  of  such 
strategy.  Nor  will  the  affirmance  of  the  order 
appealed  from  be  violative  of  either  the  gen- 
eral international  law,  or  the  American  inter- 
state law.  A  sovereign  state  mieht  be  justi- 
fied in  refusing  to  enforce  within  its  own  terri- 
tory, and  against  one  of  its  own  citizens,  a 
judgment  rendered  in  another  state  upon  sub- 
stituted service;  but  neither  its  interest  nor  its 
dignity  would  be  touched  by  the  enforcement 
of  such  a  Judgment  b^  another  state  within  its 
territory,  and  against  its  own  citizens. 

We  cannot  see  merit  in  the  point  made  by 
appellant  that  the  substituted  service  was  not 
sufficiently  in  compliance  with  the  statute  of 
this  state  which  provides  for  it.  The  main 
contention  is  that  the  statement  in  the  affidavit 
for  publication,  that  the  defendant  "has  de- 
parted from  the  state  of  California,  and  is  now 
absent  therefrom,"  is  of  a  mere  conclusion, 
and  not  of  a  fact;  but  it  would  be  difficult  to 
suggest  any  other  language  that  would  express 
the  facts  of  departure  and  absence  with  more 
clearness  and  certainty.  The  fact  that  a  few 
of  those  words  are  used  in  the  statute  does  not 
prevent  their  use  in  an  affidavit,  if  they  are  apt 
words  to  express  the  meaning  of  the  affiant. 

Bespondent  contends,  also,  that  the  order  ap- 
pealed from  should  be  affirmed  upon  the  fur- 
ther grounds  that  those  parts  of  the  Judgment 
which  relate  to  the  custody  of  the  children 
and  alimony  are  mere  incidents  to  the  divorce, 
-and  that  the  jurisdiction  to  grant  the  divorce, 
which  is  ad  milled  on  all  hands,  carries  with  it 
the  jurisdiction  of  the  incidents,  and,  further- 
more, that  the  relation  of  children  to  parents 
is  a  status  like  that  of  marriage,  and  that, 
therefore,  an  action  to  determine  the  custody 
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of  children,  like  a  suit  for  di voice,  is  in  the 
nature  of  a  proceeding  in  rem.  But  it  is  un- 
necessary to  discuss  these  points  at  length,  be- 
cause the  views  heretofore  expressed  would  be 
determinative  of  the  case  in  favor  of  respond- 
ent upon  another  ground.  We  may  say,  how- 
ever, that,  so  far  as  the  custody  of  the  children 
is  concerned,  this  second  contention  of  re- 
spondent seems  to  be  correct.  The  judgment 
merely  determines  generally  the  custody  of  the 
children,  and  whether  it  could  be  enforced  in 
another  state  or  countiy  is  not  here  involved. 
It  is  settled  law  that  a  decree  of  divorce  oper- 
ates upon  the  relation,  the  status,  and  that, 
therefore,  such  a  decree  founded  upon  con- 
structive service  bv  publication  is  valid,  even 
as  against  one  resident  and  domiciled  beyond 
the  state.  See  cases  cited  on  pages  278,  274, 
48  Am.  Dec.  A  Judgment  for  divorce  is 
quasi,  at  least,  in  rem.  Judgments  in  rem,  it 
is  well  known,  are  not,  as  the  name  implies, 
confined  to  adjudications  against  things.  They 
are  rendered  in  many  instances  where  the 
prior  proceedings  are  entirely  in  personam,  as 
m  cases  establuhing  or  dissolving  marriages^ 
Freem.  Judgm.  §  60<5.  In  Pennoyer  v.  Neff^  96 
U.  S.  784,  735,  24  L.  ed.  572,  578,  it  is  said: 
"The  jurisdiction  which  every  state  possesses 
to  determine  the  civil  status  and  capacities  of 
all  its  inhabitants  involves  authority  to  pre* 
scribe  the  conditions  on  which  proceedings  af- 
fecting them  may  be  commenced  and  carried 
on  within  its  territory."  Now,  is  not  the  rela- 
tion between  parent  and  child  a  "civil  status?* 
It  is  so  assumed  to  be  in  Cooley,  Const.  Linu 
6th  ed.  p.  499.  In  Bishop,  Mar.  Div.  &  Sep. 
§  1189,  it  is  said  that  "the  relation  of  parent  and 
child  is  a  status, .  .  .  like  marriage."  And  in 
Re  Newman's  BstaU,  75  CaL  218,  the  court 
said:  "So  far  as  the  action  of  Maldonado  v. 
Maldonado  affected  the  status  of  the  parties 
and  the  custodv  of  the  child,  it  was  a  proceed- 
ing in  rem,  and  service  by  publication  in  8i)ch 
case  is  good."  See  also  Wakefield  v.  Ives,  85 
Iowa,  288,  and  People,  Allen,  v.  Aden,  40  Hun, 
611.  In  Brenot  v.  Brenot,  102  Cal.  294,  it  was 
held  that  in  an  action  for  divorce  the  custody 
of  the  children  was  an  incident  in  the  main  re- 
lief sought, — the  divorce.  See  also  Younger 
V.  Younger,  106  Cal.  877. 

Upon  these  authorities,  and  upon  principle, 
we  think  that,  in  an  action  brought  for  both  di- 
vorce and  the  custody  of  the  children,  the  lat- 
ter is  an  incident  of  the  former,  and  that  the 
court  has  Jurisdiction  over  the  status  founded 
on  the  relation  of  parent  and  child,  as  well  as 
of  the  status  founded  on  the  relation  of  hus- 
band and  wife,  even  as  against  a  bona  fide  non- 
resident domiciled  elsewhere.  And  in  such  a 
case  the  actud  physical  presence  of  the  chil- 
dren is  no  more  necessary  for  jurisdiction  over 
the  status  in  the  one  instance  than  is  the  pres- 
ence of  the  husband  necessary  in  the  other. 
It  is  not  necessary  to  determine  whether  or  not 
jurisdiction  to  decree  alimony  would  follow  aa 
an  incident  to  the  divorce.  *  It  is  doubtful  if 
the  judgment  in  this  case  really  awards  any 
alimony,  but.  if  it  does,  its  validity  in  that  re- 
spect has  sulBcient  basis  in  the  proposition  first 
(nscussed  in  this  opinion. 

With  respect  to  the  statement  of  facts  here- 
inbefore naade,  it  is  proper  to  observe  that 
where,  as  in  this  case,  the  appeal  is  from  a 
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mere  order  of  the  court  below  granting  or  de- 
Dying  a  motion,  and  where  findings  are  not 
necessaiT,  this  court  will  assume  the  existence 
of  such  lactB  necessary  to  support  the  ruling  of 
the  lower  court  as  fairly  appear  from  the  evi- 
dence. Here  the  preponderance  of  the  evi- 
dence is  largely  in  support  of  the  facts  above 
stated.    Indeed,  the  fact  that  appellant  fled  the 


state,  and  clandestinely  carried  away  the  chfl- 
dren»  to  avoid  the  action,  ia  too  apparent  to  be 
even  debatable.  The  order  appealed  from 
should  be  afllrmed. 

We  concur:    Beatty^   Cb.  J.,  and  Vskn 
Fleet*  J. 
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John  M.  FUCHS  et  al.,  AppU,, 

V, 

Herman  MEISEL  et  oL 

afleMiob.867.) 

1.   The  prestdin^  elder  of  the  distriet 

entitled  to  the  use  of  the  church  for  holding 
quarterly  oonfereDces,  the  reffular  appointed 
pastor,  entitled  to  the  use  of  the  parsonage  and 
to  hold  religious  services  in  the  church,  and  the 
members  of  the  oongregation,  entitled  to  use  the 
church  as  a  place  of  worship,  may  lawfully  join 
in  a  suit  to  prevent  the  unlawful  withholding  of 
the  church  from  them. 

8.  A  Mil  is  not  mnltifkrloiu  which  seeks  to 
recover  the  use  of  a  church  building,  because  in 
it  are  united  the  claims  of  a  presiding  elder,  enti- 
tled to  use  the  church  for  holding  quarterly  con- 
ferences, of  the  pastor,  entitled  to  hold  religious 
services  therein,  and  of  members  of  the  congre- 
gation, entitled  to  worship  therein. 

8«   Aetnal  abeenee  of  incorporation  is 


not  cured  by  a  statute  wblob  provides  that 
whenever  a  religious  society  shall  have  etxer- 
oised  the  franchises  and  privileges  of  a  corpora- 
tion for  ten  successive  years  it  shall  be  presumed 
to  have  been  legaUy  organized  according  to  law. 

4«  That  no  trust  or  title  in  or  to  prop- 
erty ewer  vested  in  the  ^eneraa  de* 
nomination  is  not  a  sufficient  answer  to  a  bill 
by  individuals  to  establish  a  right  to  the  use  of 
the  property  under  the  discipline  and  usages  of 
the  church  to  whioh  it  was  conveyed.  ^ 

5*  Gourts  are  not  depriTed  of  Jurisdic- 
tion to  enforce  rights  in  the  property  of  a  vol- 
untary religious  association  which  have  been  es- 
tablished by  a  conclusive  eoolesiastloal  decree, 
where  there  Is  no  other  remedy,  by  a  statute  pro- 
viding that  no  order  of  any  ecclesiastical  body  or 
any  custom  or  usage  of  any  religious  order  shall 
hereafter  be  recognised  or  enforced  in  this  state 
so  far  as  it  shall  relate  to  the  acquisition,  tenure, 
control,  or  dlspositlOQ  of  any  real  estate  or  in- 
terest therein. 

6.  The  trustees  and  a  nUiJority  oi  the 


NoTK.— Pmoer  of  local  ehfureh  society  to  vMhdraw 
from  the  general  body  of  a  chureTi. 

Of  course,  in  this  oountry  there  Is  nothing  to 
prevent  individuals  or  congregations  from  with- 
drawing from  denominational  ties  at  pleasure. 
T)^  only  question  that  can  arise  is  as  to  their  right 
to  take  the  church  property  with  them. 

There  are  few  decisions  Involving  this  question 
simply  as  it  Is  stated  above.  There  are  some  cases 
In  which  the  rights  of  independent  churches  have 
t>een  considered,  and  more  in  which  the  rights  of 
majority  and  minority  members  have  been  In- 
Tol ved,  but  in  few  cases  has  the  entire  body  of  the 
local  church  attempted  a  separation  from  the  de- 
nomination. 

Independent  eongreaations. 

In  cases  of  Independent  congregations,  in  the  ab- 
sence of  anything  to  control  (he  action  in  the  title 
desd  of  the  church  property,  it  seems  that  they  nuiy 
make  and  break  connections  with  other  churches 
and  with  denominations  at  will. 

A  Oongregatlonal  church  has  power  by  a  major- 
ity vote  to  change  religious  views  or  form  of 
church  government  at  pleasure.  Wiswell  v.  First 
Gong.  Church,  U  Ohio  SL  31. 

An  incorporated  Protestant  church  which  is  In 
Itself  Independent  of  a  higher  authority  may  by 
means  of  a  majority  vote  change  its  creed  or  form 
of  srovemment  without  any  power  of  the  minority 
to  interfere.    Keyser  v.  Stanslfer,  6  Ohio,  803. 

In  Trinitarian  Cong.  8oc.  v.  Union  Confr.  Soc.  61 
N.  H.  884,  the  court,  in  speaking  of  a  Congrega- 
tional church,  says  as  there  is  no  law  requiring  a 
church  to  be  connected  with  a  religious  society  it 
may  exist  without  such  connection.  Its  relations 
are  such  as  it  chooses. 

If  the  congregation  Is  an  independent  one  and 
connects  Itself  with  a  synod  so  as  to  form  a  conf ed- 
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eratlon  of  self-governing  oharches  Its  withdrawal 
therefrom  cannot  be  considered  as  a  wltlidrawal 
from  the  ohuroh  body  so  as  to  constitute  a  perver- 
sion of  the  trust.  Fadness  v.  Braunborg,  78  Wis. 
867. 

If  the  church  Is  Independent  In  its  relations  it 
may  change  ita  affiliations,  although  It  baa  been  in 
the  habit  of  sending  delegates  to  a  particular 
synod.    Landis*s  Appeal,  lOEi  Pa.  467. 

But  In  case  of  a  schism  and  withdrawal  of  part  of 
the  members  of  a  congregation  the  remainder  will 
have  a  right  to  the  church  property.  Cralgdallle 
V.  Alkman,  2  Bligh,  689. 

And  it  has  been  held  that  the  majority  of  the 
members  of  a  Baptist  ohuroh,  although  It  is  inde* 
pendent  in  government,  have  no  power  to  divert 
the  church  property  to  the  propogation  of  doc- 
trines contrary  to  Baptist  articles  of  fiUth  and 
church  covenants;  and  on  attempting  to  do  so, 
they  may  be  enjoined  from  interfering  with  the 
proper  use  and  control  of  the  property  by  the  mi- 
nority. Mt.  Zion  Baptist  Church  v.  'Whltmore,  88 
Iowa,  138, 18  L.B.  A.  186. 

BUfhte  ofmajcritv  and  minority. 
Many  cases  of  attempted  withdrawals  have  l>een 
decided  upon  the  general  rule  governing  therirht* 
of  majority  and  minority  members  of  a  divided 
congregation.  Authorities  upon  that  question  are 
collected  in  a  note  to  Mt.  Zion  Baptist  Church  v. 
Whltmore  (Iowa)  18  L.  B.  A.  186.  In  this  note  only 
those  are  gathered  In  which  an  attempt  was  made 
to  withdraw  from  denominational  ties. 

An  organized  church  cannot  be  devested  of  Us 
property  by  the  majority  of  the  members  who  en- 
ter a  new  organization  and  adopt  the  name  of  the 
old  church,  if  the  original  organization  still  exista. 
Venable  v.  ColTman.  8  W.  Va.  310. 

The  majority  cannot  change  the  relations  of  the 
church.    Beeves  v.  Walker,  8  Baxt.  877. 
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of  »  reU^oiui  aasoeUkiton 

which  volunterilj  oonneoted  Iteelf  with  a  partlc- 
utair  denomlDAtlOD  aod  aoqulred  property  la 
ttiehcuDDection,  caDnot  withdraw  such  property 
from  Its  oonneotion  with  the  denomlnatlOD 
asalDSt  the  protest  of  the  minority  nor  prevent  its 
use  by  peraons  remainiog  in  the  denomination 
«od  representlnff  its  regular  organization. 

(Norember  7,  I8M.) 

APPEAL  hj  plaintiffs  from  a  decree  of  the 
Circuit  dourt  for  Bay  County  in  favor  of 
<]efeiidanU  in  an  action  brought  to  enforce 
rigbu  in  certain  church  property.    Mevermd, 

Statement  by  Chrant,  J.: 

The  bill  in  this  case  contains,  In  sabetaoce, 
the  following  ayerments: 

The  Evangelical  Association  of  North 
America  is  a  religious  denomination  organized 
aboat  1800,  underthe^'connectionaVor  "asso- 
eiated"  form  of  church  ffovernment,  founded 
upon  that  of  the  Methodfit  Episcopal  Church, 
and  haying  a  Bystem  of  giaded,  executive, 
legifllatiye,  and  judicial  ecclesiastical  bodies 
and  officers,  and  a  code  of  rules  known  as  the 
"Diacipline."  The  territory  covered  by  said 
deoominalion  is  divided  into  "Annual  Confer- 
ence Districts/'  in  each  of  which  is  held  a 
yearly  meeting  of  the  preachers  of  the  denom- 
ination locatra  within  such  district.  Every 
premcber  who  holds  a  pastorate  within  the 
district  must  attend  every  session  of  his  con- 
ference. For  certain  purposes  of  local  admin- 
istration, each  annual  conference  exercises  Ju- 
risdiction over  all  its  own  members,  and  over 


the  congregations  within  its  limits.  By  the 
general  conference  held  every  four  years^ 
bishops  are  elected  for  a  term  of  four  years. 
It  is  the  special  duty  of  a  bishop  to  preside  over 
the  annual  conferences,  and,  with  the  aid  of 
the  presiding  elders  thereof,  to  appoint  at  the 
conference  session  the  preachers  to  their  re- 
spective pastoral  charges  for  the  ensuing  year, 
''the  same  being  the  only  recognized  method 
of  appointing  ministers  in  use  in  said  denomi- 
nation since  its  origin.  Neither  the  lay  mem- 
bers of  the  several  congregations,  nor  the  trus- 
tees thereof,  according  to  the  discipline  of 
said  denomination,  have  any  voice  or  vote  in 
the  selection  of  their  pastors,  nor  any  power 
to  reject  a  pastor  who  has  been  appointed  in 
the  manner  aforesaid."  The  Michigan  annual 
conference  of  this  denomination  has  been  in 
existence  over  sixteen  years,  and  has  always 
embraced  within  its  limits  all  the  preachers, 
members,  and  congregations  of  the  denomina- 
tion in  Bay  county,  Mich.  Each  annual  con- 
ference elects  presiding  elders,  for  service 
within  its  own  bounds,  and  for  terms  of  office 
not  exceeding  four  years.  Each  year  the  con- 
ference assigns  to  each  presiding  elder  a  certain 
district  within  its  territory  for  supervision. 
Under  the  discipline,  a  presiding  elder  is  re- 
quired to  superintend  the  spiritual  and  tem- 
poral affairs  of  the  denomination  within  his 
district,  to  enforce  all  disciplinary  provisions, 
to  hold  services,  and  otherwise  to  officiate  in 
the  various  houses  of  worship  in  his  district, 
and  once  in  every  three  months  to  call  and 
preside  over  a  quarterly  conference,  held  in  the 
house  of  worship  of  each  pastoral  charge.    In 


A  minority  cannot  against  the  will  of  the  major- 
Ity  cbaoge  the  relations  of  the  churoh  to  its  de- 
nominmtloD.  Deaderick  v.  Lampson,  11  Helsk.  688. 

In  case  of  a  division  in  the  oongregatlon  tbe  title 
to  tbe  property  Is  In  tbat  portion  which  adheres 
to  tbe  denomination  and  oonforms  to  Its  rules. 
Roebrs  Appeal,  09  Pa.  4S6,  S  Am.  Bep.  276. 

In  cburch  organizations  those  who  adhere  to  and 
•ubmft  to  tbe  regular  order  of  tbe  churoh,  local 
and  ireoeraU  although  a  minority,  are  the  true  con- 
gregation and  corporation.  If  Incorporated,  and 
they  are  the  ones  who  are  entitled  to  the  use  and 
control  of  tbe  church  property.  Wlnebreoner  v. 
Colder,  48  Fa.  244:  Trezeler  v.  Menning,  2  W.  N.  0. 
C77. 33  Phila.  I^eg.  Int  821. 

Tbe  majority  cannot  control  In  violation  of  the 
reneraJ  laws  of  tbe  organization.  Sutter  v.  First 
Reformed  Dutch  Church,  it  Pa.  601. 

It  is  the  duty  of  the  court  to  decide  in  favor  of 
tboie.  whether  a  minority  or  majority  of  the  con- 
gregation, who  are  adhering  to  the  doctrine  pro- 
teased try  the  congregation  and  the  form  of  wor- 
flhlp  in  praotioe,  as  also  in  favor  of  the  government 
of  the  church  in  operation  with  which  it  was  con- 
nected at  the  time  the  trust  was  declared.  App  v. 
United  Lutheran  *  O.  Reformed  Cong.  6  Pa. 
»1. 

SeoedeiB  from  the  Methodist  Episcopal  Church 
who  have  organised  a  separate  conference  and  re* 
ieoted  tbe  oflloe  of  bishop  are  not  entitled  to  any 
portion  of  the  property  of  the  society  from  which 
they  seceded.  Methodist  Episcopal  Church  v. 
Wood«  ft  Ohio,  too, 

Seeeders  have  no  right  In  the  church  property* 
Bottmann  v.  Bartling,  0  Neb.  876:  Bhrenfeldt*s 
Appeal,  101  Pa.  18S. 

Seoeding  members  of  a  church  have  at  common 
law  no  Interest  in  its  property.  Curd  v.  Wallace,  7 
Dana,  ISO,  82  Am.  Dec  8ft. 
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By  seceding  from  the  organization  even  a  ma- 
jority of  the  members  of  a  congregation  wlU  for- 
feit their  rights  to  the  cburch  property.  Lewis  v. 
Watson,  4  Bush,  828;  Brown  v.  Monroe,  80  Ky.  448. 

La  Reorganized  Church  of  Jesus  Christ  of  L.  D. 
8.  V.  Church  of  Christ,  00  Fed.  Rep.  037,  the  doctrine 
is  referred  to  with  apparent  approval  that  the 
courts  will  adjudge  the  property  to  the  members, 
however  few  in  numbers  they  may  be,  who  adhere 
to  tbe  form  of  cburch  government  or  acknowledge 
the  church  connection  for  which  the  property  was 
acquired. 

In  Bouldin  v.  Alexander,  82  U.  S.  15  Wall.  181, 21 
L.  ed.  60,  it  is  said  that  it  may  be  conceded  for  the 
purposes  of  that  case  that  withdrawal  from  a 
church  and  uniting  with  another  church  or  denom- 
ination are  a  relinquishment  of  ail  right  in  the 
church  abandoned. 

Where  the  consistory  of  a  Dutch  Reformed 
church  being  displeased  vrlth  the  action  of  the 
dassls  on  a  particular  question  dissolved  Its  con- 
nection therewith  and  attempted  to  withdraw  and 
form  a  connection  with  the  True  Dutch  Reformed 
Church,  whereupon  the  dassls  dissolved  their  con- 
nection with  the  churoh  and  ordered  the  election 
of  a  new  consistory,  it  was  held  that  their  conneo- 
tlon  with  the  old  church  ceased  and  that  the  prop- 
erty belonged  to  tbe  new  consistory  elected  by  or- 
der of  the  dassls  to  All  thdr  places.  Den,  Dey,  v. 
Bolton,  12  N.  J.  L.  288. 

Members  of  a  church  whldh  separate  themselves 
wholly  from  the  churoh  organisation  to  which 
they  belong,  deny  its  authority,  denounce  its  doc- 
trine, and  refuse  to  abide  by  its  Judgments  as  well 
as  Join  themselves  to  a  totally  different  organisa- 
tion, have  no  right  to  tbe  property  of  the  church 
or  to  the  use  of  it.  Watson  v.  Jones,  80  U.  8.  IS 
Wall.  870,  20  L.  ed.eOO. 

Trustees  of  a  church  in  connection  with  the 
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this  denomlDatioD  a  pastor's  appointmeDt  over 
any  particular  charge  lasta  for  one  year  only, 
though  he  may  be  reappointed  at  annual  con- 
ference, but  not  more  than  three  times  in  suc- 
cession. A  presiding  elder's  appointment  over 
any  particiQar  district  in  like  manner  is  good 
for  only  one  year,  though  he  may  be  reap- 
pointed over  the  same  district  four  times  in 
succession.  Under  the  discipline  and  usages 
of  the  denomination,  each  pastor  and  presiding 
elder  is  entitled,  by  virtue  of  his  office,  to 
certain  emoluments  derived  from  collections 
taken  up  among  the  members  of  their  charges. 
Every  pastor  who  is  a  married  man  is  entiued 
to  occupy  the  parsonage  belonging  to  his  con- 
crregation.  "Stewards"  are  appointed  in  each 
charge,  to  collect  funds  to  pay  the  pastor's 
salary,  and  to  procure  a  dwelling-place  for  him, 
if  a  married  man.  Under  the  discipline,  each 
quarterly  conference  has  to  provide  for  the 
support  of  the  pastor  and  presiding  elder,  and 
every  member  must  contribute  to  their  support 
according  to  his  means,  under  penalty  of  trial 
under  the  church  rules.  The  discipline  also 
provides  that  each  annual  conference  shall 

firovide  for  the  yearly  salary  of  its  preachers, 
n  1886  the  Michigan  conference  enacted  that 
each  presiding  elder  should  be  entitled  to  a 
yearly  salary  of  at  least  $500,  and  each  pastor 
of  the  rank  of  elder  should  receive  the  same 
amount  The  discipline  provides  "that,  when 
any  trustee  of  a  church  of  this  denomination 
withdraws  from  tho  denomination,  he  shall 
cease  to  be  trustee,"  and  also  that,  "when 
any  land  is  conveyed  for  the  use  of  any 
congregation  of  said  denomination,  said  land 


shall  be  kept  in  trust  to  be  kept,  used,, 
and  maintained  asaplace^of  divine  worship  by 
the  ministers  and  membership  of  the  Evangel- 
ical Association  of  North  America,  with  power 
to  dispose  of  and  convey  the  same,  subject  to- 
the  discipline,  usages,  and  ministerial  appoint- 
ments of  said  church  or  association,  as  fron& 
time  to  time  authorized  and  declared  by  the 
general  conference  thereof,  or  by  the  particular 
annual  conference  within  whose  bounds  the 
said  premises  are  located."  In  like  manner 
with  regard  to  parsona^s,  the  discipline  pro- 
vides "that,  if  any  land  is  conveyed  to  said  de- 
nomination or  any  of  its  congregations  for  the 
erection  of  a  dwelling-house  tor  the  use  of 
preachers,  the  said  land  must  be  held  in  trust 
to  be  kept,  used,  and  maintained  as  a  place  of 
residence  for  the  preachers  of  the  denomination 
who  may  from  time  to  time  be  duly  stationed 
in  said  place,  with  power  to  dispose  of  and  to 
convey  the  same,  subject  to  Hie  discipline  and 
usages  of  said  denomination."  In  the  year 
1878  there  was  organized,  "as  a  voluntary  as* 
sociation,"  by  and  among  members  of  the  de- 
nomination in  and  about  Bay  City,  under  the 
supervision  of  a  preacher  of  said  denomination* 
a  congregation  thereof  under  the  name  of 
"Zion^s  Church  of  the  Evangelical  Associaliov 
of  North  America  in  Bay  City,  County  of 
Bav,  State  of  Michigan."  Until  the  acto  of  the 
defendants  herein  complained  of,  said  congre- 
gation, without  dissent,  always  acted  as,  and 
claimed  to  be,  a  part  of  said  denomination,  and 
sub:{ect  to  its  rules  and  usages,  and  to  the  ju- 
risdiction of  the  general  conference  of  the  de- 
nomination and  of  the  Michigan  annual  con- 


Dutch  Reformed  Church  of  the  United  States  can- 
not against  the  will  of  dlaBentiog  members  dissolve 
their  connection  with  that  church  and  with  the 
classiB  to  which  they  were  united,  and  transfer  the 
property  and  their  connection  to  the  German 
Lutheran  Ghurcb.    Gkihle  v.  Miller,  10  Paige,  027. 

In  Miller  v.  Gable,  2  Denlo,  492,  the  court  re- 
versed the  opinion  of  the  chancellor,  hut  the  judges 
who  wrote  opinions  did  not  agree  as  to  the  ground 
of  reversaL  Gardiner,  president,  thought  that  the 
terms  of  tbe  trust  bad  not  been  violated,  but  inti- 
mated the  opinion  that  tbe  trustees  of  a  church 
are  not  Independent  of  ail  control  in  reference  to 
doctrines  and  modes  of  worship.  While  Barlow, 
senator,  thought  that  if  property  is  given  to  a 
corporation  without  any  explicit  declaration  in 
the  deed  limiting  the  use  to  a  particular  channel,  a 
majority  of  the  members  or  trustees  are  at  liberty 
to  deviate  from  the  doctrine  which  prevailed  at 
the  time  of  donation,  and  that  such  deviation 
would  not  produce  a  forfeiture  or  entitle  the  mi- 
nority adhering  to  tbe  faith  professed  at  the  time 
the  donation  was  made  to  the  enjoyment  of  the 
property  to  the  exclusion  of  the  majority  who 
have  acquiesced  in  the  change. 

Rule  under  vorttevlar  gtatuUs. 

Under  some  state  statutes  It  is  held  that  a  majorw 
ity  of  the  members  of  incorporated  churches  may 
control  the  property  and  the  uses  to  which  it  shall 
be  applied. 

Under  a  former  New  York  statute  for  the  incor- 
poration of  religious  societies  no  trust  can  be  at- 
tached to  property  which  will  compel  its  retention 
Id  a  particular  denomination.  The  whole  income 
of  the  church  is  under  the  control  of  a  majority  of 
the  members,  and  tbeir  action  will  determine  the 
disposition  of  the  trust.  If  tbe  society  wishes  to  de- 
vote its  property  to  an  unchangeable  form  of  wor- 

82  L.  R.  A. 


ship  and  tie  down  Its  members  to  a  proorostean  be<i 
of  creeds  and  confessions  of  faith,  it  must  remain 
a  voluntary  association,  and  not  commit  the  man* 
agement  of  its  alfalrs  to  a  corporation.  BobertsoD 
V.  Bullions,  11  N.  Y.  248,  Beverslng  on  this  point 
9  Barb.  64. 

Tbe  majority  of  tbe  membeta  of  a  corporation 
under  the  New  York  law  may  ohange  their  form  of 
worship  and  their  denominational  fUflUiationsatany 
time  they  choose  to  do  so.  Petty  v.  Tooker,  21  If* 
Y.  287,  Affirming  29  Barb.  266. 

Under  the  New  York  statute  a  majority  of  tbe 
corporators  without  respect  to  their  reliiriooa 
tenets  have  entire  control  over  the  revenues  of  the 
church.  Gram  v.  Prussia  Emigrated  Evangelical 
Lutheran  German  Soo.  86  N.  Y.  161;  Watkina  v. 
Wilcox,  66  N.  Y.664. 

If  a  religious  society  thinks  proper  to  separate 
from  the  church  with  which  it  has  previously  been 
connected  and  to  form  a  connection  with  another 
denomination,  the  trustees  have  tbe  power  to 
employ  a  minister  as  they  think  fit  and  to  exclude 
from  the  pulpit  a  minister  appointed  by  the  ecole* 
siastlcal  Judicatory  with  which  the  society  was  pre- 
viously connected,  and  a  court  of  equity  has  no 
power  to  control  their  action.  Burrei  v.  Associate 
Reformed  Church,  44  Barb.  28S. 

The  majority  of  a  Dutch  Hef ormed  church  incor- 
porated  under  the  New  York  law  may  withdraw 
from  connection  with  that  church  and  organise  a 
Congregational  church,  taking  their  property  with 
them.   Watkins  v.  Wilcox,  4  Hun,  220. 

But  under  the  New  York  act  of  1876,  which  for- 
bids the  trustees  of  a  religious  deoomloatlon  to 
divert  the  property  to  the  uses  of  other  than  its  own 
denomioatlon,  trustees  who  form  a  new  society  in 
connection  with  another  denomination  for  thepuiw 
pose  of  applying  tbe  property  of  the  former  society 
to  the  uses  of  the  new  one  thereby  cease  to  l>e  trus- 


18M. 


Fncns  y.  Mbibbl. 


95 


feienoB;  and.  In  particular,  said  congregation 
always  accepted  as  their  pastor  and  presidine 
elder  only  snch  persons  as  bad  been  appointed 
thereto  according  to  the  discipline  and  usages 
of  said  denomination.  *'Witb  a  single  excep- 
tion, the  said  Zion's  society,  in  each  and  every 
year  after  its  organization,  in  1878,  up  to  the 
sprine  of  1891,  solicited  and  received  from  the 
said  flicbigan  annual  conference  an  appropri- 
atioD  or  contribution  of  money«  for  the  purpose 
of  maintaining  the  said  society,  and  paying  its 
curreDt  expenses  as  a  society  belonging  to  said 
deDomination.  At  Umes  such  yearly  appropri- 
aUona  amounted  to  $500."  In  1878,  with 
money  contributed  for  the  purpose  by  members 
of  the  denomination  within  the  bounds  of  the 
Michigan  conference,  and  by  the  members  of 
aaid  conference,  there  was  purchased,  and  in 
part  paid  for,  a  lot  of  ground  in  Bay  City  (de- 
scribiog  the  same);  and,  with  funds  derived 
from  the  same  sources,  said  society  thereupon 
erected  upon  said  lot  a  building,  which  was 
used  for  a  house  of  worship  according  to  the 
roles  and  discipline  of  said  Evangelical  Asso- 
ciation. In  November,  1883,  the  owner  of 
said  lot  conveyed  the  same  in  fee  to  "Zion's 
Cbnrch  of  the  Evangelical  Association  of 
North  America  in  Bay  City,  County  of  Bay, 
State  of  Michigan/'  The  deed  contains  the 
following  clause:  "This  deed  being  made 
pursuant  to  a  contract  for  the  sale  of  said 
premises  made  by  Jennie  F.  Paine  to  August 
Meisel,  Frederic  Koch,  and  August  Eosky, 
bearing  date  the  said  8th  day  of  June,  1878, 
which  contract  has  been  assigned  by  said 
Heiael,  Koch,  and  Kosky  to  the  trustees  of  said 


party  of  the  second  part  hereto,  and  said  prem- 
ises having  been  conveyed  subject  to  Haia  con- 
tract by  said  Jennie  F.  Paine  to  James  T. 
Lawson,  by  said  Lawson  conveyed  to  Hiram 
A.  Jones,  and  by  said  Jones  conveyed  to  John 
W.  Forsyth,  above  named." 

Afterwards,  in  1889,  with  funds  contributed 
by  members  of  the  denomination  both  in  said 
^on's  society  and  elsewhere  within  the  bounda 
of  the  Michigao  conference,  and  collected  by 
preachers  of  said  conference  from  persons  not 
members,  upon  the  representation  that  such 
contributions  were  to  be  used  to  erect  a  church 
of  said  denomination,  there  was  erected  by 
said  society  on  lot  7  a  new  house  of  worship- 
for  use  according  to  the  usages  and  discdpline 
of  said  denomination,  and  not  otherwise.  In 
laying  the  comer  stone  of  said  new  edifice,  the 
pastor  in  charge  (being  a  person  appointed 
thereto  from  the  Michigan  conference),  in  the 
presence  of  said  congregation,  and  with  its  con- 
sent, used  the  forms  perscribed  in  said  disci- 
pline. These  forms  require  the  officiating 
clergyman  to  declare  that  *'we  lay  this  comer 
stone  as  the  foundation  of  a  house  to  be  dedi- 
cated to  the  service  of  the  Most  High,  accord- 
ing to  the  order  and  rules  and  for  the  use  of 
the  Evangelical  Association."  Afterwards, 
when  completed,  said  edifice  was  dedicated 
under  the  discipline  by  a  bishop  of  said  de- 
nomination. The  disciplinary  form  required 
the  bishop  to  declare  that  "we  now  dechire^ 
designate,  and  consecrate  this  house  as  the 
[name  of  the  church]  of  the  Evangelical  Asso- 
ciation of  [name  of  place],"  for  divine  worship> 
and  the  observance  of  ^'devotional   services,. 


Ten  of  the  former  and  will  be  enjoined  from  Inter- 
fereace  with  tbe  property.  First  Reformed  P^esby. 
Cburcb  V.  fiowden,  10  Abb.  N.  G.  1. 

Under  the  act  of  1875  the  congregation  as  well  as 
tbe  cnurtees  are  deprived  of  the  power  to  divert  the 
cfanrcta  property  fkom  the  promotion  of  the  reilg- 
ions  tenets  of  the  pemons  obtaining  and  requiring 
ft  and  tliemalnteoanoe  of  a  different  system  of  re- 
lifrtoas  belief.  Isbam  v.  First  Pzesby.  Church,  68 
How.  Pr.  48S. 

Uader  the  DUnols  statute  the  trustees  of  a  cor- 
poration do  not,  in  the  absence  of  any  expressly 
declareti  or  clearly  implied  trust,  bold  the  property 
for  tbe  tjeneflt  of  any  particular  doctrines  or  teneu 
of  fattlL.  but  simply  for  the  society  or  congregation 
vhoee  olBcers  they  are.   Calkina  v.  Gbeoey,  82  Dl. 


If  persons  are  incorporated  under  a  statute  which 
permits  any  five  persons  to  form  themselves  Into  a 
reUfiriouB  society  under  articles  of  Incorporation 
whieb  do  not  designate  the  denomination  to  which 
tney  BtaaB  kielong  except  that  the  name  adopted  In- 
dicatea  an  intention  to  belong  to  a  particular  de- 
nomiDation,  property  acquired  by  a  general  deed 
vttlKMit  any  trost  limitation  is  not  devoted  to  the 
use  of  the  denomination  whose  name  they  adopted, 
hat  a  ma^rity  of  the  members  of  the  church  may 
permit  the  property  to  be  used  in  connection  with 
a  different  denomination.  Wilson  ▼.  Livingstone, 
»lflcb.  Wi. 

Under  the  Virginia  laws  the  general  church  can 
have  no  claim  to  or  control  over  the  property  of  a 
local  cburcb,  but  that  most  be  governed  by  the 
terma  of  the  deed  and  the  action  of  the  local  con- 
grei^tlon.    Boxweli  v.  Affleclr,  79  Va.  401, 

Property  acqufred  under  expren  trust  crfor  partie- 

vlor  purpose. 

The  deed  by  which  the  property  is  given  n.ay 

»I«.B.A. 


limit  the  use  to  a  particular  denomination.   Meana 
V.  Presbyterian  Churcb«  8  Watts  ft  S.  808. 

When  property  has  by  express  dedication  beea 
devoted  to  the  support  of  some  spedflo  form  of 
religious  doctrine  it  cannot  be  diverted  to  other  and 
different  doctrinal  uses.  Watson  v.  Jones,  80  n» 
8. 18  Wafl.  079, 80  L.  ed.  006. 

Land  conveyed  in  trust  for  the  sole  and  exclusiva- 
use  and  benefit  of  religious  corporations  of  regular 
orthodox  Methodist  Protestants,  which  may  assem- 
ble to  worslilp  at  tbe  church  building  thereon,  anA 
for  no  other  use  or  purpose  whatever,  cannot  be 
claimed  by  persons  who  did  not  pretend  to  belonir 
to  the  Methodist  Protestant  church  but  to  another 
church  entirely,  although  a  majority  of  the  Metho- 
dist Protestant  congregation  have  Joined  the  latter 
church  and  attempted  to  take  their  property  with 
them.    Finley  v.  Brent,  87  Va.  108, 11  L.  B.  A.  814. 

Where  a  conveyance  is  made  to  a  reUirlotts  society 
by  its  denominational  name  it  may  Im  a  sufficient 
guide  as  to  the  nature  of  the  trust  created,and  those 
having  control  of  the  property  will  not  be  permit- 
ted to  apply  it  to  the  promotion  of  doctrines  ad- 
verse to  the  fundamental  doctrines  of  the  denomi- 
nation for  whose  benefit  the  trust  is  created.  Hale 
V.  Everett,  68  N.  H.  9, 10  Am.  Bep.  88. 

When  property  is  acquired  while  the  church  is  Ia 
subordination  to  a  particular  denomination  a  ma- 
jorityof  the  members  cannot  break  off  this  connec- 
tion and  carry  the  property  into  another  denomi- 
nation.  Jones  V.  Wadsworth,  11  Phila.  887. 

When  a  church  has  been  organized  and  endowed,, 
whether  by  donation  or  subscription,  as  belonginr 
to  any  particular  sect  or  In  subordination  to  anr 
particular  form  of  church  government,  it  cannot 
break  off  from  that  connection  and  government.. 
Schnorr*s  Appeal,  87  Pa.  138, 6  Am.  Bep.  41S. 

If  a  fund  is  raised  by  a  particu  lar  religious  societr 
for  the  education  of  children  of  the  denomination 
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rules,  and  customs  adopted  and  practiced  in 
/>ublie  worship  by  the  Eyangelical  Associa- 
tion." In  November,  1884.  with  funds  sub- 
scribed by  members  of  the  Eyangelical  Asso- 
<*iation,  and  solicited  by  the  pastor  in  charge 
^appointed  from  the  Michigan  conference), 
Ihere  was  purchased  by  the  said  Zion's  society 
Another  lot  (number  6)  In  Bay  City.  Such  lot 
was  conveyed  by  the  owner  to  "the  Zion 
Church  of  the  Evangelical  Association  of  North 
America  in  Bay  City,  County  of  Bay,  State  of 
Michigan."  In  the  early  spring  of  1889,  said 
Zion's  congregation  solicited  and  received  from 
said  Michigan  annual  conference  $500,  to  be 
used  in  part  payment  for  a  parsonage  to  be 
erected  on  said  lot  6.  With  the  money  so  do- 
nated, and  with  other  funds  contributed  by  the 
members  of  the  denomination  there  was  erected 
on  said  lot  a  parsonage  "for  the  use,  as  a 
dwelling-house,  of  the  preacher  who  should  be 
duly  appoiDted  at  the  Michigan  annual  confer- 
«nce  as  the  pastor  of  said  congregation  under 
the  discipline."  Until  1898  no  person  had  ever 
been  admitted  to  membership  in  said  congrega- 
tion except  such  as  were  members  of  the  ae- 
nominatioo;  and  no  one  had  acted  as  trustee  or 
officer  of  the  congregation  except  persons  who 
had  been  admitted  to  the  denomination  and 
into  said  congregation  according  to  the  rules  of 
the  denomination.  At  a  regmar  session  of 
said  Michigan  conference,  in  April,  1890,  the 
<*omplainant  Bev  Qeorge  A.  Hettler  was 
elected  presiding  elder  for  the  ensuing  four 
years;  and  at  a  session  of  said  conference  in 
April.  1898,  the  district  which  includes  said 
Bay  City  charge  was  assigned  to  said  Hettler 


for  the  eosuiug  year.  Said  Hettler  is  a  duly- 
ordained  elder  of  the  denomination,  and  a 
member  of  said  conference,  and  was  such  prior 
to  1890.  The  complainant  Rev.  John  M. 
Fuchs  is  a  duly  ordained  elder  of  the  denom- 
ination, and  a  member  of  said  Michigan  con- 
ference. At  the  session  of  said  conference 
held  in  April,  1898,  he  was  appointed  b^  the 
presiding  bishop,  with  the  aid  of  the  presiding 
elders,  of  said  conference,  pastor  of  said  Zion's 
Church.  Said  complainant  is  a  married  man. 
Since  their  appointment,  as  aforesaid,  said 
Hettler  and  Fuchs  have  endeavored  to  enter 
said  church,  and  officiate  therein,  as  presidioji; 
elder  and  pastor,  respecUvely;  and  said  Fuchs 
has  demanded  from  defendaots  the  possession 
and  the  right  to  occupy  the  said  parsonage. 
But  the  defendants  and  their  adherents  in  said 
congregation  have  excluded  both  of  said  com- 
plainants from  Uie  church  and  said  Fuchs 
from  the  parsonage,  and  have  denied  their  of- 
ficial authority,  and  threaten  to  continue  ao  to 
do,  and  to  exclude  them  "from  the  enjoyment 
of  any  perquisites  or  emoluments  belonging  to 
the  office  of  presiding  elder  and  pastor,  reapec- 
tively,  of  said  charge;'*  but  they  recognize 
the  defendant  Schneider  as  their  lawful  pastor, 
and  they  admit  him  Into  said  church  as  pastor 
and  permit  him  to  receive  the  collections  taken 
up  for  the  pastor's  salary,  and  have  admitted 
him  into  the  occupancy  of  the  parsonage;  and 
they  threaten  to  continue  thus  to  support  said 
Schneider  in  the  possession  of  said  office,  and 
the  use  of  said  church  and  parsonage.  "In 
March,  1898,  the  defendants  (save  and  except 
Schneider)  and  their  adherents  In  the  said  con* 


it  oanoot  be  divided  when  a  portion  of  the  membeis 
<)i8S0lve  their  ooonection  with  that  denomloatiott 
for  the  purpose  of  approprlatloff  It  to  the  education 
of  children  of  persons  belonviDgr  to  other  denomi- 
nations.   Hendrlckson  y.  Shotwiell,  1  N.  J.  Bq.  677. 

If  property  is  contributed  in  trust  to  oriranize  a 
«huroh  for  the  use  of  persons  of  all  denominations, 
to  be  under  the  control  of  trustees  of  the  Presby- 
terian church,  the  donors  may  prevent  its  beiog 
conveyed  to  the  Methodist  church  to  be  held  for  the 
exclusive  benefit  of  members  of  that  denomina- 
tion.   Ludlam  v.  Hiffbee,  11 N.  J.  £q.  84S. 

The  property  must  be  administered  substantially 
in  accordance  with  ihe  intention  of  the  oritrinal 
founders,  and  a  minority  can  insist  upon  carryinir 
out  the  purposes  for  which  the  church  or  society 
was  oraranlzed.  and  a  majority  will  not  be  permitted 
to  divert  the  common  property  to  their  uses  or  to 
use  it  for  the  support  and  maintenance  of  doctrines 
•essentially  at  variance  with  the  orlfdnal  constitu- 
tion of  the  Buciety.  Sohradl  v.  Domfeld,  68  Minn. 
486. 

Those  having  control  of  church  property  under  a 
particular  church  or^nization  ha^e  no  power  to 
transfer  this  property  to  a  different  sect  or  denomi- 
nation  or  divert  it  from  the  purposes  for  which  it 
was  dedicated  when  in  violatioo  of  the  fundamental 
Jaw  upon  which  the  orsranization  is  based.  Kin- 
kead  v.  McKee,  9  Bush,  686. 

It  is  not  in  the  power  of  a  majority  of  a  rellgrious 
eoclety  to  carry  property  which  has  been  dedicated 
to  the  church  to  the  support  of  a  new  and  different 
doctrine.    Smith  v.  PediRO  (Ind.)  19  L.  R.  A.  433. 

The  trustees  of  a  church  have  no  right  to  pervert 
the  use  of  the  property  to  any  other  purpose  than 
that  for  which  it  was  acquired.  First  Ck>nir.  Church 
V.  Stewart,  48  IlL  81. 

If  any  persons  taking  the  benefit  of  a  trust  for  a 
«huroh  incline  to  the  adoption  of  a  different  system 

^  L.R.  A. 


from  that  which  was  intended  by  the  founders  and 
there  are  othera  who  think  proper  to  adhere  to  the 
original  system,  the  latter  will  be  entitled  to  the 
property.  Atty.  Gen.,  Mander,  y.  Pearaon,  8  Moriv- 
868. 

Property  acquired  for  a  congregation  adopting 
the  doctrine  and  discipline  of  the  Reformed  church 
in  the  United  States  cannot  be,  by  a  majority  of  the 
members  of  the  congregation,  diverted  to  the  use 
of  the  Lutherans.   Baker  v.  Docker,  79  Gal.  886. 

A  majority  of  a  congregation  have  not  the  power, 
upon  retiring  from  the  denomination  and  forming 
a  new  and  different  religious  onranlzatlon,  to  con- 
trol the  property  of  the  old  association  and  divert 
it  from  the  pardoular  purposes  to  which  It  was 
dedicated.  First  Constitutional  Presby.  Church  v. 
Congregational  Soc.  S8  Iowa,  587.   . 

A  majority  of  the  members  of  a  Free  Will  Bap- 
tist church  cannot,  against  the  will  of  the  minority 
transfer  property  obtained  for  the  use  and  benefit 
of  that  denomination  to  the  Baptist  denomination, 
notwithstanding  a  clause  in  its  manual  provides 
that  a  church  in  good  standing  may  have  letters  of 
dismissal  and  recommendation  to  another  evan- 
gelical denomination.  Park  y.  ChampUn  (Iowa) 
8L.B.  A.141. 

Secedera  from  a  religious  society  are  not  entitled 
to  share  In  the  beneflta  of  a  fund  held  in  trust  for 
the  society.  At^.  Gen.,  Abbott,  v.  Dublin,  88  N. 
H.469. 

When  a  church  is  endowed  with  property  for  the 
support  of  a  particular  faith  it  is  not  competent 
for  a  majority  of  the  church  to  appropriate  the 
property  for  the  maintenance  of  a  different  faith. 
Kniskern  v.  Lutheran  Cburchea,  1  flandf.  Ch.  488. 

Svnodfcol  fvlatfont. 

Tn  some  of  the  cases  a  mere  change  of  synodical 
relations  has  been  attempted.    In  most  eases  auoh 
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gregatioD  formally  resolved  and  declared  tfaat 
Siey  would  do  longer  submit  to  the  authority 
or  the  rules  of  the  officers  of  the  constituted 
tribunals  of  Uie  said  Evangelical  Association, 
but  that  they  would'  separate  from  and  be  in- 
dependent of  the  said  Michigan  annual  confer- 
ence in  all  respects,  and  they  notified  said  con- 
ference of  this  resolution."  The  complainants 
Hebin^rer  and  Fenske  are  now,  and  for  some 
^ears  past  bave  been,  members  of  the  denom- 
ination and  of  the  said  Zion's  Church,  and 
have  attended  worship  at  the  latter,  and  have 
contributed  to  the  support  of  said  congrega- 
tion. Said  Hebinger  has  not  attended  services 
since  the  defendant  Schneider  has  been  acting 
as  pastor,  becau.se  he  believed  said  Schneider 
not  to  be  tbe  lawful  pastor.  Besides  the  com- 
plainants, "there  are  a  large  number  of  the 
members  of  said  congregation  who  dissent 
from  such  unlawful  acts  and  proceedings  and 
who  still  adhere  to  the  said  Evangelical  Asso- 
ciation and  its  rules,  and  still  recognize  and 
submit  to  the  authority  of  the  complainants 
Hettler  and  Fucbs,  respectively,  as  their  presid- 
ing elder  and  duly-appointed  pastor,  and  who 
desire  the  said  church  edifice  and  parsonage 
to  be  used  by  said  Hettler  and  Fuchs  as  by  tbe 
discipline  required  and  permitted,  as  afore- 
said." The  defendant  Schneider  now  holds, 
and  refuses  to  surrender,  the  books  and  papers 
pertaining  to  the  affairs  of  the  congregation, 
which,  under  the  discipline  and  usages  of  the 
denomination,  rightfully  belong  to  tbe  custody 
of  tbe  lawful  pastor, — ^such  as  the  registers  of 
marriages,  births,  deaths,  etc.,  the  membership 
lists,  and  the  financial  accounts  of  the  congre- 


gation. Since  April,  1893.  the  stewards  of 
the  congregation  have  collected  funds  appli- 
cable, under  the  usages  of  the  denomination, 
to  the  payment  of  the  pastor's  salary.  Part  of 
said  funds  have  been  paid  over  to  defendant 
Schneider.  Defendants  and  their  adherents 
threaten  to  continue  to  take  up  such  collections, 
and  pay  them  to  said  Schneider,  to  the  extent 
of  at  least  $600  per  annum;  and  they  pretend 
that  they  have  hired  the  services  of  said 
Schneider,  for  a  year  or  more,  as  pastor.  In 
excuse  of  these  unlawful  acts,  defendants  and 
their  adherents  pretend  that  the  said  Micbioan 
conference  of  1898  was  not  a  lawful  conference 
of  the  Evangelical  Association,  and  that  there- 
fore complainant  Hettler's  appointment  over 
the  presiding  elder's  district,  and  the  complain- 
ant Fuchs'  appointment  as  pastor,  were  not 
valid.  In  this  regard  complainants  say  that 
said  Michigan  conference  of  1893  was  com- 
posed of  the  preachers  within  the  district 
theretofore  dulv  fixed  by  general  conference, 
and  duly  qualified  under  Uie  discipline  to  be 
members  of  said  body,  and  that  the  time  and 
place  at  which  it  was  convened  had  b^n  duly 
fixed  the  preceding  year  by  tbe  presiding 
bishop,  and  a  majority  vote  of  said  conference 
duly  convened.  The  bishop  presiding  when 
complainant  Fuchs  was  appointed  pastor  had 
been  elected  as  bishop  by  a  general  conference 
of  the  denomination  held  in  October,  1891,  at 
Indianapolis. 

The  bill  then  sets  forth  facts  to  show  the 
reeularity  and  validitv  of  said  Indianapolis 
body  as  a  general  conference  of  this  church. 
Prior  to  assuming  the  ofl3ce  of  pastor  of  Zion's 


a  ctianire  Is  ImmateriaL  The  property  still  rematn- 
fD{r  subject  to  the  same  laws  ;as  before,  no  rights 
are  tof  ringed. 

In  Smith  v.  Nelson,  18  Vt.  611,  which  was  a  case 
of  aeoesslon  from  the  decrees  of  a  synod,  tbe  court 
seemed  to  recofcnize  tbe  rlffht  of  a  majority  of  a 
ooogregation  to  seize  and  control  the  church  prop- 
erty,  from  the  very  nature  of  relifflous  societies  in 
this  country. 

The  mere  change  of  synodical  relations  will  not 
forfeit  the  rights  of  the  majority  to  tne  property. 
Lutheran  Cuogrefration  v.  St.  Michael^s  Bvangelic- 
al  Churob.  48  Pa.  20. 

There  is  oo  forfeiture  by  refusal  to  accept  the 
aathority  of  a  synod.  Presbyterian  Congregation 
V.  Johnston.  1  Watts  ft  S.  9. 

A  Lutheran  ohuroh  may  sever  its  connection 
with  the  synod  with  which  it  had  united  itself. 
Heckman'v.  Mees,  16  Ohio,  688. 

The  mere  withdrawal  of  a  majority  from  the 
synod  without  any  change  of  doctrine  will  not  re- 
mit in  a  forfeiture  of  the  rights  of  the  seceders  in 
tbe  church  property.   Ferraria  v.  Yasconcelioe,  81 

If  property  is  acquired  while  a  ohuroh  is  inde- 
pendent of  any  synod  the  mere  fact  that  It  subse- 
qnently  connects  itself  to  a  synod  will  not  prevent 
a  majority  from  subsequently  severing  tbe  connec- 
tion. Lawson  v.  Kolbenson,  81  111.  406.  The  oourt 
»id:  '*  This  church  organization  is  unlike  those  of 
other  denominations,  where  they  cannot  exist  at 
all  except  in  subordination  to  a  higher  and  oon- 
troUinR  organization.** 

In  Dressen  v.  Brameier,  66Iowa,  766,  the  question 
▼■a  as  to  dissolving  the  connection  of  tbe  congre- 
gation with  a  particular  synod  within  the  church, 
and  it  appeared  that  the  majority  of  the  memben 
bad  voted  to  remain  with  that  synod  while  a  minor* 
itr  desired  to  dissolve  tbe  connection  and  Join  an- 
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other  one.  The  oourt  held  that  tbe  majority  ruled 
and  was  entitled  to  the  use  of  the  ohuroh  property. 

But  if  the  proper ry  is  procured  not  only  for  a 
particular  congregation,  but  it  is  also  stated  that  it 
is  subject  to  certain  particular  and  general  synods, 
the  majority  of  the  congregation  withdrawing 
from  or  refusing  to  recognize  the  authority  of  the 
synod  cannot  retain  control  of  tbe  property.  Mo- 
Bride  V.  Porter.  17  Iowa,  208. 

So.  if  a  particular  congregation  is  by  the  terms 
of  its  charier  in  full  connection  with  a  synodical 
body,  and  not  independent  of  it«  should  a  portion 
of  tbe  congregation  secede  from  tbe  synod  it  will 
forfeit  its  rights  to  the  ohuroh  property.  Harmon 
V.  Dreber,  1  Speers,  Eq.  87. 

So,  if  at  the  time  the  property  is  acquired  by  a 
church  It  is  In  connection  with  a  particular  synod  a 
majority  cannot  afterwards,  against  tbe  objection 
of  tbe  minority,  dissolve  tbe  connection  with  the 
synod  and  become  an  independent  church.  Wilson 
V.  Presbyterian  Church,  2  Rich.  Bq.  192. 

Ride  whtre  governing  body  of  denomination  ehangee 

italawe. 

Whether  a  local  church  can  sever  its  connection 
with  the  denomination  to  which  it  is  attached  be- 
cause tbe  denomination  has  departed  from  the 
original  doctrine  to  which  they  subscribed  was  not 
decided  in  Gable  v.  Miller,  10  Paige,  627. 

In  Associate  Reformed  Church  v.  Theological 
Seminary,  4  N.  J.  Eq.  77,  where  tbe  synod  had  ille- 
gally attempted  to  merge  the  Reformed  ohuroh  into 
the  Presbyterian  church,  it  was  held  that  as  against 
dissenting  local  churches  they  would  cease  to  have 
any  title  to  the  property,  and  that  the  dissenters 
could  recover  the  property  for  the  use  of  the  de- 
nomination for  whose  use  it  was  acquired. 

The  majority  of  tbe  church  following  the  act  of 
the  synod  in  making  a  lawful  change  in  tbe  church 
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Church,  defcDiant  Schneider  had  withdrawn 
from  the  Michigan  conference  and  from  the 
Evaneelical  Auociation.  Complainants  file 
their  bill  on  behalf  of  the  members  of  the  de- 
nomination and  of  the  Michigan  conference, 
'*and  especially  on  behalf  of  the  members  of 
said  Zion's  Church  congregation  at  Bay  City 
who  still  adhere  to  the  said  Eyangelical  Ajbso- 
ciation."  The  defendants  (except  Schneider) 
are  the  trustees  of  said  Zion's  Church,  "and, 
as  such,  have  the  actual  possession  of  the  said 
church  edifice  and  parsonage,  and  are  exercis- 
ing control  thereoyer."  The  relief  prayed  is 
as  follows:  That  defendants  be  restrained 
from  interfering  in  any  way  with  the  com- 
plainant Hettler  in  the  discharge  of  his  duties 
as  presiding  elder  of  said  coogrcgntion,  and  in 
taking  up  collections  from  snid  congregation 
for  his  salary;  from  withholding  from  said 
Hettler  funds  heretofore  collected  from  said 
congregation  as  and  for  the  salary  of  the  presid- 
ing elder;  from  preyenting  Hettler  from  enter- 
ing the  church,  and  officiating  therein  as  pre- 
siding elder,  and  from  holding  his  quarterly 
conferences  therein;  from  interfering  with 
complainant  Fuchs  in  the  discharge  of  his  du- 
ties as  pastor;  from  preventing  his  entrance 
into  the  church,  and  from  interfering  with  his 
collection  of  contributions  for  his  salury;  from 
withholding  from  said  Fuchs  funds  already 
collected  as  and  for  the  pastor's  salary;  from  ei- 
eluding  Fuchs  from  the  parsonage;  from  with- 
holding from  said  Fuchs  the  said  records, 
legisters.  etc.,  pertaining  to  the  congregation, 
and  lawfully  belonging  to  the  custody  of  the 


pastor.  That  defendant  Schneider  be  re- 
strained from  acting  as  pastor  of  said  congrega- 
tion ;  from  officiating  in  and  about  said  church 
edifice  as  pastor;  and  from  taking  up  collec- 
tions from  said  congregation  for  pastor's  sal- 
ary. That  the  defendants  account  for  moneya 
heretofore  collected  by  them  (as  and  for  pas- 
tor's and  presiding  elder's  salary)  from  said 
congregation,  and  be  decreed  to  pay  over  the 
amount,  when  ascertained,  to  the  complain- 
ants. That  the  rights  of  the  respective  porties 
be  ascertained  and  decreed. 

A  demurrer  was  interposed,  stating  the  fol- 
lowing reasons:  (I)  That  the  bill  covered 
"distinct  matters  and  causes,  in  several  whereof 
the  complainants  are  not  in  any  manner  in 
common  or  Jointly  interested  or  concerned." 
(2)  That  the  bill  is  multifarious.  (8)  That  the 
bill  states  no  cause  for  relief  of  any  kind.  The 
demurrer  was  sustained. 

Me»^».  T.  A.  E.  Weadock  and  J.  C. 
Weadock,  with  Afessrs.  Judd*  Ritchie  S& 
Esher*  for  appellants: 

There  is  no  plaintiff  who  is  not  either  di- 
rectly or  indirectly  (but  substantially),  ioter- 
estea  in  the  relief  prayed.  There  is  do  de^ 
fendant  that  is  not  immediately  interested  in  re- 
sisting each  and  every  part  of  the  relief  prayed. 

Scojkldr.  Laming,  17  Mich.  487;  Ingerf^v, 
Kirby,  Walk.  Ch.  (Mich.)  (J5;  Oarnwell  Mfo, 
Co.r.  Smft,  89  Mich.  619;  Graves  v.  Corbtn, 
182  U.  S.  686.  83  L.  ed.  467;  Story,  Eq.  PI. 
§§  279a,  284.  286. 

The  individual  defendants  are  in  actual  pos- 


polity  may  oontrol  the  church  property  as  against 
the  objection  of  a  dissentloir  minority.  MoGlnnls 
y.  Watson.  41  Pa.  9;  Baiiiaey*8  Appeal,  88  Pa.  00. 

Immaterial  dumge. 

In  case  of  a  mere  change  of  form  of  ctaurob  gov* 
emment  If  tbe  majority  retain  the  church  organl- 
ntion  a  mioorlty  cannot  wrest  the  property  from 
them  because  of  tbe  change.  Organ  Meeting  House 
V.  Seaford,  1  Dev,  Bq.  458. 

If  the  church  is  not  deBC}rit)ed  in  the  orlgioal  do- 
nation or  Bubeorlption  as  in  oonneotion  with  or  un- 
der the  ecclesiastical  Jurisdiction  of  any  particular 
body  of  believers  it  may  change  its  relation,  pro- 
yided  there  be  in  such  change  no  radical  departure 
from  tbe  original  faith  or  doctrine.  The  guaranty 
of  religious  freedom  does  not  guarantee  the  free- 
dom to  steal  churches.  It  secures  to  individuals 
tbe  right  of  withdrawal,  forming  a  new  society 
with  Budi  creed  and  government  as  they  please, 
raising  from  their  own  means  a  fund,  and  building 
a  house  of  worship;  but  it  does  not  confer  upon 
them  the  right  of  taking  the  property  consecrated 
to  other  uses  by  those  who  may  now  be  slumbering 
in  their  graves.  Sohnorr^  Appeal,  87  Pa.  128, 6  Am. 
Rep.4l6w 

WUhdratoal  under  latm  of  church. 

If  the  general  body  of  the  church  divides  and 
concedes  to  a  majority  of  a  local  church  the  right 
to  determine  which  branch  it  will  adhere  to,  the 
majority,  when  it  has  made  its  choice,  will  have  a 
right  to  l^e  property  as  against  the  diasenting  mi- 
nority. Gibson  V.  Armstrong,  7  B.  Mon.  481;  Hum- 
phrey v.  Burnside,  4  Bush,  215. 

If  the  majority  of  the  church  votes  to  go  with  the 
Methodist  Episcopal  Church  South  In  accordance 
with  the  plan  adopted  by  tbe  general  conference 
to  settle  the  question,  those  adhering  to  that  deci- 
sion, and  not  the  dtaBenters,  have  a  right  to  control 

82  L.  R-  A. 


the  church  property.  Brooke  v.  Shaoklett,  18  Gratt. 
801:  Uoskinson  v.  Puaey,  82  Gratt  428. 

Diviaion  cf  property. 
Memtiers  who  dissolve  their  oonneotion  with  the 
society  to  which  they  belong  and  the  entire  eoole. 
siastioal  body  of  which  it  Is  a  part,  and  unite  with  a 
distinct  organization,  cannot  be  regarded  as  a  party 
within  the  meaning  of  a  statute  requiring  the  di- 
vision of  church  property  between  tbe  parties  la 
case  a  congregation  is  disrupted  by  a  schism  or  a 
division  of  the  society.  McKinney  v.  Griggs,  6 
Bush,  401, 96  AnL  Dec  800. 

Effect  of  itatutory  permietUm, 
An  act  providing  that  In  the  contingency  of  a 
division  of  any  religious  society  the  majority  may 
determine  to  which  branch  such  congregation  shall 
thereafter  belong,  which  determination  shall  con- 
clude questions  as  to  the  property  held  in  trust  for 
such  congregation,  la  void  as  a  violation  of  a  con- 
tract, so  far  as  It  attempts  to  give  the  benefit  of 
trust  property  to  others  tlian  those  to  whom  It  waa 
exclusively  limited  by  the  one  creating  the  trust. 
Finley  v.  Brent.  87  Va.  108, 11 L.  B.  A.  214. 

Effect  of  unanfmoua  aMUm, 
In  Harper  v.  Strawa,  14  B.  Mon.  48,  It  appears  to 
be  decided  that  the  unanimous  aotion  of  a  church, 
oongregatlon,  people,  and  offloera,  in  severing  their 
connection  with  one  and  connecting  themselves 
with  a  diiferent  organisation,  subjects  the  church 
property  to  the  constitution  and  laws  of  such  latter 
organization,  provided  there  Is  nothing  In  the  deed 
to  prevent  it,  and  that  case  is  cited  in  support  of 
that  doctrine  in  First  Presby.  Church  v.  Wilson,  14 
Bush,  262. 

Righta  of  tMrd  persons. 
Tenants  of  trust  property  cannot  take  advantage 
of  the  fact  that  the  lessor  has  changed  itseoolesiBS- 
ticat    relations.     Swedish  Bvangelicai  Lntheran 
Church  V.  Shivers,  16  N.  J.  Bq.  468.  H.  P.  F. 
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scflsfon  of  tbia  cburch  property,  and  are  collfct- 
iDg  fnods  for  the  purpose  of  pastor's  salary, 
etc.  The  plain  lifts,  Fuchs  and  Hettler,  are  ez- 
daded  from  the  premises  and  from  anj  partici- 
patioo  in  these  funds.  The  plaintiffs,  who  are 
faj  membera.  ha^e  the  right,  not  merely  to  en- 
ter the  church,  but  to  have  the  serrices  con- 
ducted therein  hj  a  pastor  appointed  according 
to  the  church  rules. 

Kir$t  Congregational  Church  ▼.  Stewart,  43 
111.  81;  Hardin  ▼.  Second  Baptist  Church,  61 
Mich  187, 47  Am.  Rep.  555;  Whiteeary.  Miehe- 
nor,  87  N.  J.  Eq.  6;  Cooley,  Torts,  2d  ed.  843, 
note;  Cooley.  Const.  Lim.  6th  ed.  578.  note; 
Sehweiker  t.  Huner,  146  III.  399;  (/Hara  ▼. 
SUick.  W)  Pa.  477;  P^opU,  Griffin,  v.  Stede, 
2  Barb.  397. 

The  objects  of  this  trust  are  easily  and  with 
certainty  ascertained  at  any  moment,  as  the 
discipline  discloses,  eyerr  member  has  his  name 
inscribed  on  a  membersnip  list,  which  is  in  the 
custody  of  the  pastor,  and  the  records  of  each 
conference  will  disclose  at  any  moment  the 
name  of  the  person  who  has  the  legal  right  to 
aerTe  as  pastor  and  presiding  elder  of  any  con- 
gregation. 

H<mkin»on  ▼.  Pusey,  82  Gratt.  428;  Brooke 
T.  Shacklett,  13  Gratt.  801;  Gih9on  ▼.  Arm- 
Mironff,  7  B.  Mon.  491;  Hear  y.  Ueadey,  98 
Mich.  279,  24  L.  R.  A.  616. 

The  fact  that  this  congregation  is  not  incor- 
porated does  not  relieye  these  defendants  of 
their  obligation  to  observe  good  faith  towards 
the  plaintiff. 

WaUon  V.  Jonee,  80  U.  S.  18  Wall.  720,  20 
L.  ed.  673;  Ghiniquy  y.  Catholic  Bishop,  41 
lU.  157;  Lynd  y.  Meftties,  88  N.  J.  L.  164. 

Defendants  are  in  no  position  to  dispute  this 
trust,  because  th^  hold  under  the  same  source 
of  title  as  plaintiffs. 

Whiiecar  ▼.  Michenor,  87  N.  J.  Eq.  6;  Lynd 
r.  Men  ties,  supra;  Beaitu  v.  Kurtz,  27  U.  8.  2 
Pet.  666.  7L.  ed.  521;  Dwenger  y.  Oeary,  113 
Ind.  106;  1  High,  Ini.  §  816;  Thatelier  v.  St, 
AndrevfB  Church,  87 Mich.  278;  Methodist  Epis- 
eopnl  Church  y.  Clark,  41  Mich.  737.  Butter- 
field  V.  Bearddey,  28  Mich.  412;  Turner  v.  On- 
Umaffon  Hiver  Imp,  Co,  11  Mich.  608;  Chicago 
Dock  Co,  V.  Kinzie,  49  111.  298;  Kelly  v.  Ken- 
daU,  118  m.  660;  Fadnes9  v.  Braunborg,  78 
WIsL  279;  Voor/ieei  v.  Frtsbyterian  Church,  8 
Barb.  143. 

A  parol  trust  if  executed  will  not  be  dis- 
turbed. 

Ripiey  ▼.  Sdigman,  88  Mich.  188;  Patton  v. 
Ckofnberlain,  44  Mich.  5;  Barber  v.  Milner,  43 
Mich.  248. 

Even  though  these  defendants  are  unlaw- 
fully in  possession  as  against  the  rightful 
owoer«  they  are  bound  to  recognize  plaintiffs' 
rights  ngaiost  themselves. 

Kinsmav  ▼.  Parkhurst,  59  U.S.  18  How.  298. 
15  L.  ed.  387;  McBlair  v.  Gihbes,  58  U.  8.  17 
How.  236.  15  L.  ed.  184;  Sharp  y.  Taylor,  2 
Pbill.  Ch.  801;  Brooki  y.  Martin,  69  U.  8.  2 
Wall.  79.  17L.  ed.734. 

The  question  who  shall  be  permitted  to  serve 
as  pastor  and  presiding  elder  in  this  church 
does  not  depend  on  which  faction  has  the  ma- 
jority. 

Bear  v.  HeaOey,  98  Mich.  279,  24  L.  R.  A. 
615;  Watsfm  v.  Jtmes,  80  U.  8.  13  Wall.  728- 
727,  29  L.  ed.  674-676:  Schnorr^s Appeal,  67  Pa. 

32  L.  R  A. 


146. 5  Am.  Rep.  415;  McGinnis  ▼.  Watson,  41 
Pa.  9;  Sutter  v.  First  Refortned  Dutch  Church, 

42  Pa.  503;  BoOiCb  Appeal,  69  Pa.  468,  8  Am. 
Rep.  275;  Curd  v  WdUaee,  7  Dana.  195,  32 
Am.  Dec.  86;  Gibaon  v.  Armstrong,  7  B.  Mon. 
491;  Den,  American  Primitive  See.  v.  PUUng, 
24  N.  J.  L.  656;  Ferraria  v.  Vasooncellee,  23 
HI.  466;  Methodist  Episcopal  Church  v.  Wood, 
6  Ohio,  283;  People,  Griffin,  t.  Steele,  2  Barb. 
897. 

Messrs.  Pratt,  Van  Kleeek  Ik  Gilbert 
for  appellees. 

GrsAt*  J.,  delivered  the  opinion  of  the 
court: 

1.  We  see  no  force  in  the  contention  that 
the  bill  sets  forth  no  grievance  common  to  all 
the  complainants,  and  seeks  no  common  relief. 
The  complainants  are  interested  in  the  same 
subject  matter,  and  all  claim  one  common 
right  to  use  the  church,  although  in  different 
ways  Fuchs,  as  pastor,  and  Hettler,  as  pre- 
sidiii!?  elder,  are  entitled  to  the  use  of  it  for  the 

I>urpose  of  conducting  divine  worship.  Fuchs 
s  entitled  to  the  use  of  the  parsonage  in  con- 
nection with  the  church,  and  the  other  com- 
plainants are  entitled  to  the  use  of  the  church 
for  the  purpose  of  worship  according  to  its 
discipline  and  usases.  we  therefore  think 
the  bill  is  not  multifarious. 

2  While  the  bill  alleges  that  Zion's  Church 
at  Bay  Citv  is  not  a  corporation,  but  a  volun- 
tary association,  it  is  nevertbelpss  Insisted  that 
it  is  a  corporation, because  the  bill  shows  that 
it  has  exercised  the  franchises  and  privileges 
of  a  corporation  for  a  term  of  more  than  ten 
successive  vears;  that  it  has  bought  and  held 
real  estate  in  its  corporate  name,  has  erected  a 
church  and  parsonage,  and  that  all  its  tempo> 
ral  affairs  are  controlled  by  a  board  of  trus- 
tees. It  is  therefore  argued  that  its  rights 
must  be  controlled  by  the  same  rules  that  ap- 

fly  to  religious  societies  duly  incorporated, 
n  support  of  this.  §  4649  of  Howelrs  Stat- 
utes IS  cited.  This  section  provides  that, 
"  whenever  any  religious  society  or  corpora- 
tion shiJl  have  exercised  the  franchises  and 
privileges  of  a  corporation  for  the  term  of  ten 
successive  years,  the  same  shall  be  presumed 
to  have  been  legally  organized  in  pursuance 
of  the  laws  of  this  state."  This  statute  creates 
only  a  presumption.  It  does  not  of  itself 
change  a  voluntary  organization  by  lapse  of 
time  into  a  corporation.  It  was  held  in 
Smith  V.  Donhoof,  2  Mich.  129.  that,  under 
this  statute,  "*no  church  can  become  incor- 
porated, provided  the  powers  conferred  by  the 
statute  uoon  the  corporators  are  by  the  con- 
stitution, laws,  or  usages  of  the  church,  lodged 
in  another  Inxly."    See  also  Allen  v.  Duffle, 

43  Mich.  8,  38  Am.  Rep.  159;  Methodist  Epis- 
copal  Church  v.  Clark,  41  Mich.  780.  The 
allegation,  therefore,  that  the  church  is  a  vol- 
untaiT  association,  must  be  assumed  as  true* 

3.  It  is  next  argued  that  no  trust  is  created* 
by  the  conveyance  in  favor  of  the  Evan  eel  i- 
cal  Association  of  North  America;  that,  thcro- 
fore,  the  legal  title  is  in  the  local  church;  and 
that  the  Evangelical  Association  of  North 
America  obtained  no  right  to  the  church  prop- 
erty or  its  use,  under  the  statute  abolishing 
uses  and  trusts.  The  complete  answer  to  this 
argument  is  that  the  general  association  is  no) 
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a  complftfnaDt  in  thfs  case,  Dor  is  it  seeking  to 
enforce  any  title  to  or  claim  over  the  property. 
The  complainants  claim  the  right  to  its  use 
under  the  discipline  and  usages.  A  convey- 
aDce  or  hcquest  to  a  relij^ious  association,  or  to 
trustees  for  that  association,  necessarily  im- 
plies a  trust  The  deed  in  this  case  shows 
that  the  contract  was  made  to  certain  persons 
as  trustees  for  the  church,  and  that  the  deed 
was  made  pursuant  to  that  contract.  We 
would  naturally  look  to  the  written  declara- 
tions in  the  constitution,  hy-laws,  and  written 
documents  of  the  organization,  to  ascertain  the 
trust  and  the  purpose  for  which  the  property 
was  conveyed.  If  the  deed  refers  expressly 
or  by  implication  to  such  writing,  courts 
will  look  there  for  the  declaration  of  the  trust. 
It  is  by  no  means  clear  that  these  defendants, 
who  are  now  the  trustees,  are  in  position  to 
set  up  the  statute  of  frauds.  Neither  the 
.c:raDtor  nor  any  other  person  claiming  under 
him  is  setting  up  this  claim.  Both  parties 
claim  under  the  same  conveyance.  In  Lynd 
V.  Menzieft,  33  N.  J.  L.  164,  it  is  said:  *'  Tbe 
imperfection  relied  on  was  the  absence  of  an 
incorporation.  But  the  want  of  this  quality 
does  not  at  all  affect  the  rights  and  duties  of 
pasitor  and  people  towards  each  other.  Tbe 
effect  of  becoming  incorporated  is  to  facilitate 
the  acquisition  and  transfer  of  property,  and 
to  enable  the  congregation  to  be  represented 
in  the  con  Tention  of  the  diocese.  But  by  the 
canonical  law  of  this  denomination  of  Ohris- 
tiaus,  it  is  not  necessary,  in  order  to  constitute 
a  church,  that  the  congregation  should  take 
the  form  of  an  incorporated  body.  Indeed, 
the  very  law  of  this  state  whicb  provides  for 
the  incorporation  of  this  class  of  churcbes 
presupposes  and  requires  that  there  shall  be 
antecedent  to  the  inception  of  proceedings,  'a 
congregation  of  the  Protestant  Episcopal 
Church  in  this  state,  duly  organized  accord- 
ing to  the  constitution  and  usages  of  said 
church.'  ...  In  l he  case  now  before  us,  it 
plainly  appears  that  this  church  was  consti- 
tuted in  conformity  to  the  ecclesiastical  law 
and  usages  applicable  to  it,  and  tbe  conse- 
quence is  that  the  plaintiff,  by  his  oflicini  con- 
nection with  it,  acquired  all  the  customary 
powers  and  privileges  pertaining  to  the  rec- 
torship." In  any  view  of  -the  case,  the  alle- 
gations of  the  bill  are  sufficient  to  require  an 
answer  and  proofs. 

4.  The  principal  and  important  question  in 
the  case  is  whetiier  the  trustees  and  the  mem- 
bers of  this  local  church  at  Bay  City  can,  by 
a  majority  vote,  withdraw  its  connection  wiih 
tbe  general  body,  take  the  church  property 
with  them,  set  aside  the  itinerant  plan,  and 
deprive  their  regularly  appointed  ministers  of 
its  use.  In  this  determination  the  allegations 
of  the  bill  alone  can  be  considered.  Ex  parte 
affidavits,  which  were  used  upon  the  hearing 
for  a  preliminary  injunction,  cannot  be  con- 
sidered in  the  nature  of  an  answer,  and  must 
be  entirely  excluded  from  this  discussion. 
It  is  insisted  that  under  How.  Stat.  §  4689.  the 
violation  of  church  discipline  and  church  law 
is  to  be  corrected  by  ecclesiastical  tribunals, 
and  that  the  state  courts  have  no  Jurisdiction. 
Courts,  of  course,  will  not  set  aside  the  de- 
crees and  orders  of  ecclesiastical  courts  in- 
volving the  construction  of  their  own  articles  of 
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faith  or  discipline.  But  this  statute  has  never 
been  so  construed  as  to  deprive  those  entitled 
to  property  rights  under  the  conclusive  eccle- 
siastical order  and  decree,  of  a  remedy  which 
they  otherwise  have  not  BueUner  v.  Frazer, 
100  Mich.  179,  does  not  aid  the  defendants, 
for  it  was  there  said  that  *'both  parties  must 
first  exhaust  the  remedies  afforded  by  the  ec- 
clesiastical body  before  the  courts  will  consid- 
er the  questions  involved."  See  also  dmith 
y,  BonJioof,  2  Mich.  116,  where  is  found  an 
able  discussion  of  this  provision  of  tbe  statute. 
Nor  is  this  case  ruled  by  that  of  WiUon  v. 
LitingiUme,  99  Mich.  594.  In  that  case  tbe 
church  was  a  corporation  organized  under  the 
statutes  of  this  state,  and  the  difference  be- 
tween such  a  corporation  and  the  case  of  a 
voluntary  society  was  expressly  recognized. 
It  was  there  stated  that  the  "  obligations  and 
rights  of  the  members  of  a  voluntary  society 
are  to  be  measured  by  their  articles  of  asso- 
ciation or  constitution."  In  the  present  case 
the  bill  recognizes  the  defendant  trustees  as  the 
lawful  trustees,  in  charge  and  in  possession  of 
the  church  property.  No  attempt  is  made  to 
deprive  them  of  its  control  or  possession 
when  used  in  a  legitimate  manner.  Tbe  only 
purpose  is  to  compel  them  to  permit  the  use 
of  the  church  and  parsonage  according  to  tbe 
discipline,  rules,  usages,  and  polity  of  the 
church.  It  is  immaterial  in  whom  the  le^al 
title  stands.  One  party  may  hold  the  title 
and  another  be  entitled  to  the  use  and  posses- 
sion of  the  property;  or,  as  in  this  case,  both 
may  be  entitled  to  its  ioint  use  and  possession. 
It  may  be  admitted  for  the  purposes  of  this 
hearing  that  the  title  is  in  tbe  local  society  or 
its  board  of  trustees.  The  question  is  not,  as 
in  many  of  the  cases  cited  in  the  briefs  of 
counsel,  in  whom  is  the  title  to  tbe  property? 
but,  in  whom  is  the  right  to  its  use  for  reli'jET 
ious  worship  both  as  pastor  and  layman? 
Tbe  bill  sets  forth  fully  tbe  history,  the  dis- 
cipline, and  polity  of  the  church,  the  title  of 
complainants  Hettler  and  Fuchsto  the  olllces 
which  they  hold,  and  the  right  to  tbe  use  of 
the  church  property  to  which  said  officers  are 
entitled.  The  question  presented  relates  ex- 
clusively to  property  rights,  over  which  the 
proper  courts  have  almost  universally  exer- 
cised jurisdiction.  If  the  defendants'  position 
be  the  true  one,  it  follows  that  they  are  in 
no  manner  bound  to  the  faith  and  tenets  of 
this  church,  and  that  they  may  withdraw, 
and  take  the  property  to  any  other  dcnomina- 
tion  of  Christians.  The  plan  of  tbe  Evan- 
gelical Association  is  identical  with  that  of  the 
Methodist  Episcopal  Church.  The  itineracy 
of  its  clergy  is  one  of  its  chief  distinctive  and 
fundamental  principles.  The  church  at  Bay 
City  entered  into  the  Yoluntary  association 
wit^  full  knowledfi^e  of  its  discipline,  rules,  and 
usages,  and  agreed  to  be  bound  thereby.  Its 
property  was  not  purchased  with  funds  raised 
entirely  by  its  own  members,  but  in  part  by 
members  of  the  Michigan  conference  and  oth- 
ers, for  the  purpose  of  erecting  a  church  of 
said  denomination.  The  building  was  con- 
secrated in  accordance  with  its  discipline,  and 
for  many  years,  and  until  after  the  schism  in 
the  church,  the  local  body  at  Bay  City  ac- 
cepted the  pastor  and  elder  appointed  by  tbe 
proper  authorities.  The  churches  of  this  body. 
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irhen  they  entered  it,  voluntarily  surrendered 
the  right  to  choose  their  own  pastor,Hnd  s/^reed 
to  accept  the  pastor  appointed  by  the  bishop 
with  the  aid  of  the  presiding  elders.  Many 
aatborities  might  be  cited  sustaining  the 
risrhts  of  complainants,  but  we  shall  refer  to 
lul few.  They  may  be  found  in  the  briefs  of 
raunsel.  This  religious  body  is  nearlv  identic- 
al in  its  discipline  with  that  of  the  Methodist 
Episcopal  Church.  In  each  the  itineracy  of 
:i  ('  rlcrgr  is  one  of  the  articles  of  its  disci- 
T.ini'.  The  right  of  the  trustees  of  a  local 
ciiurch  of  that  denomination  to  close  its  doors 
acaiDst  a  pastor  appointed  by  the  bishop  was 
pivsed  upon  in  Whitear  v.  Michenor,  87  N.  J. 
£q  6.  a  case  identical  in  its  facts  with  the 
present  one.  The  trustees  in  that  case  closed 
tbe  building  against  the  duly  appointed  pastor, 
OD  the  ground  that  it  was  not  for  tha  iu  (Merest 
of  tbe  church  that  he  should  be  it&  pafstor/ 
tod  that  he  was  appointed  against  trc  wishes 
of  tbe  majority  of  its  members.  Tbe  court 
says:  "  It  is  not  claimed  that  there  is  any 
warrant  in  tbe  discipline  of  the  church  for 
the  action  of  tbe  trustees,  nor  that  the  disci 
pline  provides  that  the  wishes  of  the  m»jor- 
itj  of  the  members  shall  determine  whe  her 
the  preacher  appointed  to  the  charge  shall 
tct  as  such  or  not.  If  the  church  helongs  to 
the  Methodist  Episcopal  connection,  as  it  is  ad- 
mitted it  does,  there  is  no  warrant  of  law,  dis- 
cipline, or  usage  for  the  acts  of  the  defendants. 
What  is  known  as  the  itineracy  of  the  preach 
era  and  the  absolute  power  of  the  bishops  over 
the  appointments  of  the  preachers  to  the 
churches  is  part  of  the  discipline."  An  in- 
joDction  was  issued  in  that  case  to  prevent  the 


trustees  from  closing  the  church  building 
against  the  regularly  appointed  pastor.  In  a 
footnote  to  that  case  are  collated  many  au- 
thorities bearing  upon  the  question,  as  well  as 
upon  the  jurisdiction  of  a  court  of  equity  to 
grant  an  injunction.  Counsel  for  defendants, 
in  their  brief,  admits  that  the  local  church  at 
Bay  City  adheres  to  the  faith  of  the  Evangelic- 
al Association,  and  they  say  that  the  church 
services  and  Sunday  school  are  conducted  in 
the  same  manner  and  in  the  same  faith  as  be- 
fore, and  that  it  withdrew  in  order  to  keep 
away  from  the  factions  of  the  association. 
The  reasons  for  such  action  are  stated  in  the 
brief.  In  the  freedom  of  conscience  and  the 
right  to  worship  allowed  in  this  country,  the 
defendants  and  the  members  of  thi3  caurch 
undoubtedly  <  ppssessecj  tlfc  Iflgfit  i^to.'^'^jthdraW  * 
from- if,.  W:t)t)[.v>r  without  tei^ndn.^  ;Bitt!theyl 
cokld  not  tAl^c^titD  tlkui;  for  their  own  pur- 
poses) or  transfer  to  any  other  religious  body, 
the  property  dedicated  to  and  conveyed  for 
the  worship  of  God  under  tbe  discipline  of 
this  reliirious  association;  nor  could  they  pre- 
vent its  use  by  those  who  chose  to  reaiaio  in 
the  church,  and  who  represent  the  regular 
church  organization.  If  complainants  main- 
tain tbe  allegations  of  their  bill,  that  they 
represent  the  regularly  organized  body  of  the 
church,  and  are  its  regular  appointees,  they 
are  entitled  to  the  relief  prayed. 

The  decree  of  the  court  heloio  is  reversed,  and 
the  case  remanded  for  further  proceedings, 
with  costs  of  both  courts. 

MontflTomery,  J.,  didnotsit.  McGrath* 
Ch.  J.,  Iiongf  and  Hooker,  JJ.,  concurred. 
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V, 

NEW  YORK,  NEW  HAVEN,  &  HART- 
FORD  RAILROAD  COMPANY. 

(186  Mass.  840.) 

1.  Opening  »  station  for  the  sale  of 

tickets  upon  a  train  whioh  is  about  to  pass  Is 
ao  iDTitation  to  persona  to  come  there  if  they 
vish  to  take  the  train. 

2.  The  maintenance  of  a  toilet  room 

openioa:  out  of  a  waltioR  room  in  a  railroad 
depot  for  a  lODff  period  of  time  and  leaving  the 
door  of  It  open  when  persons  enter  tbe  depot  for 
the  parchaae  of  tioketa,  although  there  Is  no  light 
in  either  room  except  what  oomes  from  the 
ticket  office,  is  an  invitation  to  a  passenger  to 
enter  tbe  toilet  room  in  ease  of  a  wish  to  use  it. 

8.  A  railroad  company  owes  to  a  pas- 
senger tbe  highest  degree  of  care  cocsistent 
with  tbe  proper  management  of  tbe  bufrineas. 

4.  A  danfiperons  hole  in  the  floor  of  a 

toilet  room  in  a  railroad  depot  if  evidence  of 
Bcgligence  on  the  part  of  tbe  carrier. 

K0Tx.->A8  to  tbe  duty  of  a  railroad  carrier  In  re- 
>P^  to  lights  at  a  station,  see  also  authorities 
collected  In  notu  to  Kelly  v.  BCanhattan  R.  Oo.  (X. 
T.)  8  L.  a.  A.  74;  Louisville,  N.  A.  ft  0.  B.Co.  v.  Lucas 

aod.)6L.B.Al«8L 

82L.R.A. 


6.   Dae  care  on  the  part  of  a  lady  who  is 

injured  by  falling  through  a  dangerous  bole  in 
the  floor  of  an  unligbced  toilet  room  in  a  railroad 
depot,  tbe  door  to  whiob  was  open  from  tbe  wait- 
ing room,  may  be  found  by  the  Jury  where  she 
fell  while  feeling  with  her  hand  for  the  seat. 

6.  The  £act  that  a  personal  injury  was 
sustained  on  the  IfOrd's  Day  on  aooount 
of  negligence  of  a  railroad  company  is  not  a  de- 
fense to  recovery  under  Stat.  1884,  chap.  37. 

(February  28, 1888^ 

EXCEPTIONS  by  defendant  to  rulings  of 
tbe  Superior  Court  for  Suffolk  County 
made  during  the  tnal  of  an  action  brought  to 
recover  damages  for  personal  injuries  uleged 
to  have  been  caused  by  defendant's  negligence. 
Overruled. 
The  facts  are  stated  in  the  opinion. 
Messrs,  Benton  ft  Choate*  for  defendant: 
Tbe  plaintiff  was  not  in  the  exercise  of  due 
care.  If  it  be  assumed  that  the  defendant  was 
responsible  for  the  existence  of  the  hole,  the 
injury  complained  of  did  not  result  from  any 
act  of  the  defendant  but  from  its  omission. 
Tbe  defendant  was  not  bound  to  establish  tbe 
toilet  room.  The  plaintiff  would  have  had  no 
ground  of  complaint  had  the  defendant  failed 
altogether  to  furnish  a  toilet  Nor  when  pro- 
vided could  she  bold  the  defendant  to  tbe  ex- 


102 


HASaACHUBSTTS  SUFBEMB  JUDICIAL  OOUBT. 


erclseof  the  same  degree  of  care  ^bich  she 
might  have  expected  while  a  passenger  on 
board  one  of  its  trains. 

Moreland  v.  Boston  d  P.  B.  Corp.  141  Mass. 
81. 

The  mere  existence  of  a  hole  without  evi- 
dence of  how  it  was  caused  or  how  long  it  had 
been  there  is  not  evidence  of  negligence  on  the 
part  of  the  defendant.  Though  in  a  building 
controlled  by  the  defendant  it  waa  not  so  ex- 
clusively controlled  by  it  as  to  prevent  inter- 
ference oy  third  parties.  It  was  not  a  thing 
which  in  its  nature  and  ordinary  use  would  be 
used  solely  by  the  defendant. 

White  V.  Boston  d  A.  E.  Co.  144  Mass.  404; 
Kendall  v.  Boston,  118  Mass.  234. 

Mr.  John  F.  Kilton,  for  plaintiff: 
*•  Jh%*de|^nc|^D4.  jvas.boynd  to  keep  in  safe 


bound,  by  its  servants  and  agents,  to  exercise 
due  care  towards  passen^rs  using  its  stations 
and  platforms  by  its  invitation. 

Kerfe  y.  Boston  dt  A.  R,  Co.  142  Mass.  251; 
Cooley,  Torts,  p.  605;  Whart.  Neg.  §§  652, 
821. 

The  case  was  properly  submitted  to  the  jury 
under  instructions  in  accordance  with  the  very 
numerous  decisions  of  this  honorable  court  in 
analogous  cases  regarding  due  care  of  the  plain- 
tiff and  oeglicrence  of  the  defendant. 

Oaynor  v.  Old  Colony  dk  N.  R.  Co.  100  Mass. 
808.  97  Am.  Dec  96;  Chafee  v.  Boston  dt  L.  R. 
Corp.  104  Mass.  108;  Warren  v.  Fitchhurg  R. 
Co.  8  Allen,  227,  85  Am.  Dec.  700;  Murphy  v. 
Rrooks,  109  Mass.  202;  Datfis  v.  Central  Cong. 
8oc.  129  Mass.  367.  37  Am.  Rep.  368;  Deioire  v. 
BaUey.lSl  3[a8S.  169,  41  Am.  Kep.219;  Learoyd 
▼.  Godfrey,  138  Mass.  815;  Sonier  v.  Boston  db 
A.  R.  Co.  141  Mass.  10;  ^ith  y.  Wildes.  148 
Mass.  556;  Cordon  v.  Cummings,  152  Mass. 
513,  9  L.  R.  A.  640;  Hendricken  v.  Meadows, 
154  Mass.  599;  Sweat  v.  Boston  dt  A,  R.  Co. 
156  Mass.  284;  Merritt  v.  NewYork,  N.  E.  dk H. 
R.  Co.  162  Mass.  826;  Bradford  y.  Boston  dtM. 
R.  Co.  160  Mass.  392. 

Knowlton*  J.,  delivered  the  opinion  of  the 
court: 

The  only  exception  in  this  case  is  to  the  re- 
fusal of  the  Judge  to  rule  that  upon  all  the 
evidence  the  plaintiff   cannot  recover.    The 


plaintiff  went  to  the  defendant's  passenger  sta- 
tion in  Hoi  brook  to  take  a  train  for  South  Brain- 
tree.  She  bought  a  ticket,  and  passed  from 
the  ladies'  waiting  room  into  the  ladies'  toilet 
room,  which  opened  out  of  the  waiting  room. 
There  was  no  light  in  any  part  of  tbe  station, 
except  the  ticket  office.  The  door  of  the  toUet 
room  was  open.  The  plaintiff  had  often  been 
there  before,  and  was  familiar  with  the  place. 
She  had  occasion  to  use  the  toilet  room,  and 
when  she  felt  with  her  band  for  the  seat  she 
failed  to  find  it,  and  fell  through  an  open- 
ing in  the  floor  and  was  injured.  The  open- 
ing of  the  station  for  the  sale  of  tickets  upon 
a  train  which  was  about  to  pass  over  the 
railroad,  and  the  condition  of  the  station  at 
the  time,  were  an  invitation  to  persons  to  come 
there  if  they  wished  to  take  a  train;  and 
th^  jfifiiny^nsjkfie  of  a  toilet  room  for  a  long 
i^itfi  preyl^usly,  the  door  of  which  was  then 
Jt>pep,;wtb^an  invitation  to  lady  passengers  to 
enter  if  tVey  wished  to  use  it.  The  ^aintiff 
was  a  passenger,  and  the  defendant  owed  her 
the  highest  degree  of  care  consistent  with  tbe 
proper  management  of  the  business  in  which 
it  was  engaged.  Dodge  v.  Boston  d  B.  S.  8. 
Co.  148  Mass.  207,  2  L.  R  A.  88. 

The  existence  of  a  dangerous  hole  in  the  floor 
of  the  toilet  room,  under  the  circumstances, 
was  evidence  of  negligence  on  the  part  of  tbe 
defendant.  There  was  also  evidence  that  the 
plaintiff  was  in  the  exercise  of  due  care.  She 
had  been  familiar  with  the  toilet  room  for 
many  years,  and  she  had  no  reason  to  suppose 
that  it  was  dangerous  to  enter  it.  That  it  was 
not  then  light^  was  not  very  significant  in 
view  of  the  fact  that  tbe  ladies'  and  gentlemen's 
waiting  rooms  were  also  without  lights,  except 
from  the  ticket  office.  Tbe  jury  might  find 
that  after  she  entered  it  she  did  what  ordinarily 
prudent  persons  might  be  expected  to  do  un- 
der like  circumstances. 

It  is  contended  that  the  plaintiff  should  not 
be  permitted  to  recover  because  the  accident 
happened  on  the  evening  of  the  Lord's  Day. 
This  argument,  if  it  wpufd  otherwise  be  valid, 
is  answered  by  the  Statute  of  1884,  chap.  87, 
which  is  as  follows:  And  "the  provisions  of 
chapter  98  of  tbe  Public  Statutes,  relating  to 
the  observance  of  the  Lord's  Day,  shall  not 
constitute  a  defense  to  an  action  for  a  tort  or 
injury  suffered  by  a  person  on  that  day." 

Exceptions  overnUed. 


MICHIGAN  SUPREME  COURT. 


Allen  TSACOMBER  et  al, 

DETROIT,    LANSING,    A    NORTHERN 
RAILROAD  COMPANY,  mff-  »»  i^- 


( MJoh.. 


.) 


Failure  to  remove  loir>  »fter  they  are 
eat»  within  the  time  named  in  the  contract  for 


tlie  sale  and  removal  of  timber  within  a  definite 
time,  does  not  forfeit  the  title. 

(March  8, 1806.) 

ERROR  to  the  Circuit  Court  for  Montcalm 
County  to  review  a  judgment  in  favor  of 
plaintiffs  in  an  action  to  recover  the  value  of 
certain  timber  alleged  to  have  been  converted 
by  defendant's  asdgnor.    Affirmed. 


NOTB.— In  connection  with  tbe  above  case  as  to 
forfeiture  of  timber  for  failure  to  take  It  away 
within  the  time  a^rreed.  pee  similar  decisions  in 
Maffoetic  Ore  Oo.  v.  Marbury  Lumber  Co.  (Ala.)  27 
L.R.A.485. 

As  to  written  sales  of  timber,  see  also  Mee  v. 

82  L.  R.  A. 


Benedict  (Mioh.)  »  L.  B.  A.  041;  Pish  v.  OapweU 
(K.  L)  26  L.  B.  A.  UO;  Yookey  v.  Norn  (Mich.)  26  L. 
B.  A.  145. 

As  to  oral  sales  of  standing  timber,  see  Hirth  v. 
Orabam  (Ohio)  19  L.  B.  A.  72L . 
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The  facts  snffldPDtly  appear  in  the  oploion. 

Mettn.  MeGarry  ft  Nichols*  for  plain- 
tiff ID  error: 

Tbe  language  of  this  contract  is  plain  and 
QDambi^uou^t.  It  poaitively  states  that  the 
said  J.  8.  Wiedman  is  to  remove  tbe  timber  in 
two  years  from  the  date  of  tbe  contract,  and 
soooer,  in  case  tbe  land  is  sold  before  that  time, 
OD  being  notified.  A  condition  is  placed  in 
the  contract  by  the  vendor  and  accepted  by 
tbe  vendee,  and  like  clauses  have  been  so  oon- 
slnied  by  this  court  time  and  again  to  be  a 
cooditioo. 

Qreen  y.  Bennett,  28  Hicb.  464;  Richards  ▼. 
Toser,  27  Mich.  451;  Johnson  v  Moore,  28 
Mich.  4;  BiukeU  v.  Ayree,  82  Mich.  98,  85 
Mich.  89;  Uiley  v.  Wilcox  Lumber  Oo,  59  Micb. 
m;  WiUiams  v.  Flood,  68  Mich.  487:  Wasep 
V.  Maftonep,  55  Mich.  194;  Gamble  y.  Gates,  92 
Micb.  510.  97  Micb.  465;  Prentiss  v.  Bou^s  Bs- 
iate,  96  Micb.  88. 

The  fact  of  tbe  timber  being  severed  from 
the  land  and  not  being  removed  would  make 
ao  difference  in  regard  to  the  timber  reverting. 

Johnson  V.  Moore,  supra;  Monroe  v.  Bowen, 
26  Micb.  523;  Reed  v.  MerriJUld,  10  Met.  155; 
Saltonstall  v.  LittU,  90  Pa.  422.  85  Am.  Rep. 
€83;  Jud^mne  v.  Ooodric/i,  85  Vt.  19;  It  one  v. 
WOb,  41  N.  J.  L.  208,  82  Am.  Rep.  198. 

I  have  endeavored  to  show  that  the  excep- 
tion is  unconditional;  and  if  this  l)e  so,  by  its 
own  efficacy,  it  kept  the  title  of  tbe  timber  in 
the  plaintiff;  but,  if  to  tbe  contrary,  the  prop- 
erty in  tbe  timber  was  not  to  remain  in  the 
plaintiff,  unless  tbe  trees  were  removed  within 
fiuch  a  period,  then  very  clearly  the  mere  fell 
ing  of  the  trees  would  not  satisfy  the  require- 
ments  of  such  condition. 

Please  ▼.  Gibson,  6  Me.  84;  Howard  v.  Lin- 
coin,  13  Me.  128;  GUmore  y.  Wilbur,  12  Pick. 
120,  22  Am.  Dec.  410;  Boisaubin  v.  Reed,  1 
Abb.  App.  Dec.  161,  2  Eeyes,  328.  See  also 
Melnt^e  y.  Barnard,  1  Sandf.  Ch.  52;  War- 
ren V.  Leland,  2  Barb.  622. 

Mr,  Vernon  H.  Smith,  with  Messrs. 
Whittlesey  A  Kennedy*  for  defendants  in 
error: 

In  this  case  the  language  is  unequivocal  that 
the  timber  was  sold  to  Wiedman.  It  was  not 
executory. 

WiOiamM  v.  Fhod,  68  Mich.  490;  Haskell  y. 
Amres,  86  Mich.  90. 

If  the  liniitation  as  to  time  of  removal  is 
eoDstrued  to  be  a  covenant  on  the  part  of  the 
purchaser,  then  without  question  he  could  re- 
move tbe  timber  after  the  ezpiraiion  of  tbe 
timp,  and  only  be  liable  for  damages  for  so 
doio^. 

WilUams  v.  Flood,  supra;  Green  y.  Bennett, 
23  Mich.  470;  Johnson  y.  Moore,  28  Mich.  8. 

Conditions  subsequent  are  not  favored  in 
law,  snd  are  construed  strictly  because  they 
tend  to  destroy  estates. 

Blanchard  v.  Detroit,  L,  d  L.  M.  R.  Oo.  81 
Micb.  48, 18  Am.  Bep.  142,  and  cases  cited  in 
note  1. 

They  must  be  expressed  in  terms  clear  and 
Qoambiguous. 

Bawson  V.  School  Dist.  No.  5.  7  Allen,  125, 
«3  Am.  Dec.  670;  Strong  v.  Doty,  82  Wis.  881; 
Clemens  y.  Conrad,  19  Mich.  176. 

If  it  be  held  that  the  parties  intended  that 
thig  timber  should  reyert  to  the  seller  if  not  re- 
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moved  from  the  land  in  two  years,  even  though 
severed  from  the  soil  and  cut  into  logs  within 
that  time,  then  it  must  loj^ically  follow  that  no 
matter  how  Its  condition  and  character  may  be 
changed,  still  if  upon  tbe  land  the  neit  day 
after Ithe  two  years  expired  then  it  would  re- 
vert to  and  be  the  property  of  the  seller.  This 
was  not  the  intention  of  the  parties.  Tbe  rule 
would  work  great  injustice  and  hence  cannot 
be  tbe  law. 

Pi&rreponi  y.  Barnard,  6  K  Y.  290,  cited  io 
52  Mich.  869. 

Tbe  contract  was  an  absolute  sale  of  tbe 
timber.  The  words  as  to  removal  constitute  a 
covenant,  and  are  not  a  condition  subsequent, 
and  the  trial  court  was  right  and  the  Judgment 
must  be  affirmed. 

Green  v.  Bennett,  28  Micb.  470;  Hicks  v. 
Smith,  77  Wis.  146;  Golden  y.  Glock,  57  Wis. 
118,  46  Am.  Rep.  82. 

A  tree  is  real  property  as  long  as  it  stands  on 
its  native  soil,  but  when  cut  down  It  becomes 
subject  to  the  laws  of  personal  property. 

Weseott  V.  Delano,  20  Wis.  516;  Drake  v. 
Wells,  11  Allen.  141;  Owens  v.  Lewis,  46  Ind. 
488, 15  Am.  Rep.  295;  Kingsley  v.  Holbrook,  45 
N.  H.  318.  86  Am.  Dec.  178;  White  v.  King, 
87  Mich.  Ill:  Spalding  y.  Archibald,  52  Mich. 
868,  50  Am.  Rep.  258. 

To  whom  is  this  timber  to  revert  if  the  Ian- 

Siage  be  deemed  a  condition?  Not  to  the 
utler  &  Savage  Lumber  Company,  for  it  hat 
conveyed  all  of  its  interests;  and  not  to  Bissell, 
'.be  grantee  of  tbe  lumber  company,  as  the 
right  is  not  assignable. 

Rice  y.  Boston  db  W.  R  Corp,  12  Allen,  141; 
Guild  V.  Richards,  16  Gray,  809;  Hooper  v. 
Cummings,  45  Me. 859;  Van  Rensselaer  y,  BaU, 
19  N.  Y.  100;  IficoU  y.  New  York  db  K  R.  Oo, 
12  N.  1.  121. 

Neither  Bissell  nor  defendant  company  has 
any  rights  as  bona  fide  purchasers  without 
notice,  as  it  is  distinctly  found  that  Bissell 
purchased  and  took  possession  of  the  land, 
knowing  of  tbe  existence  of  the  contract.  Tbe 
plaintiffs  have  tbe  same  rights  as  ogtilnst  this 
defendant  or  Bissell  as  they  bad  against  the 
lumber  company. 

Johnson  V.  Moore,  28  Mich.  7;  Russell  y. 
Myers,  82  Micb.  523;  Williams  v.  Flood,  68 
Mich.  498. 

If  but  a  license  it  extended  until  July  22, 
1894.  The  timber  was  cut  before  the  expira- 
tion of  the  time,  and  if  it  be  held  to  be  a  li- 
cense it  was  more  than  a  revocable  license. 

Ibid. 

Such  a  license  could  not  be  revoked  before 
the  end  of  the  two  years. 

Spalding  v.  Archibald,  52  Micb.  868, 50  Am. 
Bep.  358. 

There  is  not  only  no  decision  which  prevents 
the  affirmance  of  this  judjnnent,  but  the  prin- 
ciple we  contend  for  has  already  been  an- 
nounced. 

Clemens  v.  Conrad,  19  Mich.  170;  Green  y. 
Bennett,  28  Mich.  464;  Greeley  v.  Slilson,  27 
Mich.  163;  Johnson  v.  Moore,  28  Mich.  3;  Rus- 
sell V.  Myers,  82  Mich.  524;  Haskell  v.  Ayres, 
Id.  93,  35  Micb.  89;  [Jtley  v.  Wilcox  Lumber 
Co.  59  Micb.  268;  WiUiams  v.  Flood,  63  Mich. 
489;  Wasey  v.  Mahoney,  55  Micb.  194;  Pren- 
tiss V.  Ross's  EstaU,  96  Mich.  83;  Gamble  J, 
Gates,  92  Micb.  510. 
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Montg^omeryt  J.,  delivered  the  opinion 
of  the  court: 

On  tbe  22(1  day  of  July,  1892,  the  Cutler  & 
Savage  Lumber  Company  executed  a  writing 
to  one  John  8.  Wiedman,  containing  the  fol 
lowing  provisions:  ''The  Cutler  &  Savage 
Lumter  Company  has  this  day  sold  to  J.  S. 
Wiedman,  of  Lake  View,  Michigan,  all  of  the 
timber  on  the  entire  section  29,  town  18  north, 
range  7  west.  The  said  J.  8.  Wiedman  is  to 
remove  the  timber  in  two  years  from  this  date; 
and,  in  case  the  Cutler  &  Savage  Lumber 
Company  sell  any  of  said  land,  the  said  J.  S. 
Wiedman  is  to  remove  the  timber  from  the  land 
sold  at  once  on  being  notified  of  said  sale." 
On  the  4th  of  November,  1893,  Wiedman  sold 
the  same  timber  to  plaintiff,  and  the  lumber 
company  afterwards  sold  the  land  to  one  Fred 
Bissell.  No  notice  of  this  sale  or  request  for 
immediate  removal  was  made.  Plaintiffs 
within  the  two  years  cut  the  pine  in  quesiion 
into  logs,  but  had  not  removed  the  logs  from 
the  premises  within  the  two  years.  Bissell 
removed  them,  and  defendant  represents  his 
title.  The  question  is  whether  failure  to  re- 
move the  logs  after  they  were  cut,  and  within 
the  two  years  named  in  tbe  contract,  forfeited 
the  title.  Contracts  containing  similar  pro- 
visions have  been  construed  in  the  courts  in  a 
number  of  the  states,  and  the  weight  of  au- 
thority supports  the  defendant's  contention 
that,  as  to  timber  remaining  uncut  at  the  ex- 
piration of  the  time  limited  under  a  contract 
such  as  this,  the  title  reverts  to  the  owner  of 
the  really.  See  Pease  v.  Oihson,  6  Me.  84; 
Howard  v.  Lincoln,  18  Me.  123;  SattohstaU  v, 
LxUle,  80  Pa.  422,  85  Am.  Rep.  688;  Vtley  v. 
WiUox  Lumber  Co.  59  Mich.  263;  Haskell 
T.  Affrea,  82  Mich.  98,  85  Mich.  89;  QambU  v. 
Gates,  92  Mich.  510. 

None  of  the  Michigan  cases  directl7  deter- 
mine the  status  of  timber  cut  and  manufactured 
into  logs  during  the  time  limited  by  such  a 
contract  as  that  in  question,  but  not  removed 
until  later.  In  Gamble  v  (Sates,  the  contract 
covered  all  the  timber  standing,  lying,  or  being 
on  the  land.  It  was  provided  expressly  that 
whatever  of  said  timber  shall  remain  on  said 
lands  after  the  limit  afforded  shall  revert  back, 
and  become  the  property  of  the  first  party. 
The  case  was  determined  by  the  terms  of  the 
contract.  In  Golden  v.  Gloek,  57  Wis.  118,  46 
.Am.  Kep.  82,  a  contract  similar  to  that  in  ques- 
tion was  held  to  convey  title  to  only  such 
timber  as  was  removed  within  the  time  limited, 
but  considered  all  such  timber  as  was  manu- 
factured into  hoop  poles  as  removed.  In  Hieks 
▼.  SmM,  77  Wis.  146,  the  same  doctrine  was 
reaffirmed  bv  the  same  court.  A  contract  not 
distinguishable  from  the  one  herein  involved 
was  considered,  and  it  was  held  that,  as  to 
trees  cut  into  logs,  the  severance  from  the 
realty  had  become  complete.  The  property 
had  become  personalty,  and  its  character  so 
essentially  changed  by  such  manufacture  that 
it  was,  in  effect,  removed  from  the  premises, 
within  the  meaning  of  the  deed.  In  Williams 
V.  Flood,  68  Mich.  493.  Mr.  Chief  Justice 
Campbell,  speaking  of  such  a  contract  as  the 
present,  said:  **It  is  not  very  important  to 
discuss  the  exact  nature  of  plaintiff's  rights 
under  the  written  contract.  Whatever  they 
were,  they  included  an  absolute  sale  of  all  the 
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timber  described,  subject  only  to  such  qualifi- 
cations of  the  right  of  remoYal  as  the  contract 
mentions.  At  most,  this  condition  would  only 
operate  by  way  of  forfeiture.  The  timber  had 
all  been  paid  /or.  and  all  belonged  to  plaintiff 
unless  lost  by  that  forfeiture  for  non removal." 
The  same  can  be  said  of  ^e  present  case.  and» 
if  we  apply  the  rule  that  forfeitures  are  not 
favored  {.Miller  v.  Ha/cens,  51  Mich.  485).  the 
rule  of  the  Wisconsin  court  seems  consistent 
with  reason  and  justice.  It  is  no  stretch  u> 
treat  the  severance  of  the  timber  from  the  poil^ 
and  its  manufacture  Into  logs,  as  a  removal* 
within  the  terms  of  the  provision  for  forfeiture. 
The  case  of  Boisaubin  v.  Reed,  1  Abb.  App. 
Dec.  161,  is  opposed  to  the  Wisconsin  cases 
cited;  but  we  think  the  doctrine  of  the  Wis- 
consin cases  more  just,  and  are  disposed  tA 
adopt  it. 
Judgment  affirmed. 

The  other  Justices  concur. 


Morgan  E.  DOWLING 
v. 

William  LIVINGSTONE,  Jr.  et  al,  Plffs.  in 

Err. 


(- 


.Mlcb. 


.) 


1*  Criticism  of  a  book  which  is  placsed 
before  the  public  is  not  llbeloiis  provided 
it  does  not  include  any  misstatemeou  of  any  ma- 
terial facts  contained  in  the  book  or  attack  the 
character  of  tbe  author. 

2*  To  say  that  a  writer  quotes  from  an- 
other, without  giving  him  credit  when  be  encloses 
In  quotation  marks  the  passage  quoted,  does  not 
charge  him  with  plagiarism. 

8.  To  call  a  remedy  proposed  by  a  book 
for  poverty  a  "quack  remedy**  is  no^ 

libelous. 

4*  Criticism,  althou|^h  severe  and  caiia- 
tic«  so  long  as  it  is  directed  to  literary  com- 
position and  theories,  and  not  to  the  personal 
character  of  the  author,  is  not  libelous. 

(February  18, 1890.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  favor  o^ 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  the  publication  of  an  alleged  libdous 
review  of  a  book  written  by  plaintiff.  B^ 
versed. 

Statement  by  Grant,  J. : 

Plaintiff  published  a  book  entitled  "The 
Wage  Worker's  Remedy,"  which  was  offered 
for  sale  to  the  public  generally.  The  defend- 
ants are  the  publishers  and  owners  of  the  De- 
troit Journal,  a  newspaper  printed  and  pub- 
lished in  the  city  of  Detroit.  Plaintiff  took  this 
book  to  tbe  editorial  room  of  the  Journal  and 
requested  that  it  be  reviewed.  The  book  was 
handed  by  the  managing  editor  to  an  employee 

NoTB.— For  criticism  by  expreralon  of  opfnioo 
as  defamation,  see  note  to  St.  James  Military  Acad- 
emy V.  Gaiaer  (Mo.)  28  L.  R.  A.  667. 
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for  that  purpose.  A  review  was  written  and 
published  Mav  15,  1894,  and  is  as  follows: 

"Mr.  Dowling's  Boole,— The  Wage  Worker's 
Remedy. 

''Morgan  E.  DowllDg|8  little  book.  The 
Wage  Worker's  Remedy,  is  a  well-meant,  but 
Tather  hysterical,  attempt  to  solve  the  labor 
question.  Although  utterly  lacking  scieotific 
▼alue,  it  is  interesting  to  most  Journal  readers, 
because  the  author  is  a  Detroit  man,  and  be- 
cause it  reveals  how  the  average  mind  is  grop- 
ing and  floundering  in  the  midst  of  a  forest  of 
contmdiciions  and  in  swamps  of  bad  logic  to 
the  discovery  of  the  truth.  We  do  not  claim 
to  know  beyond  question  the  right  path,  but 
feel  sure  that  Mr.  Dowling  has  hopelessly  lost 
his  way.  In  the  first  place,  Mr.  Dowling's 
view  is  entirely  confined  to  this  country.  His 
wage  worker  is  the  American  wage  worker. 
This  is  mainly  why  his  effort  has  no  value 
as  a  contribution  to  economic  science.  What 
iTould  be  thought  of  a  writer  who  tried  to  ex- 
plain the  law  of  the  correlation  of  forces 
wholly  from  the  American  or  French  stand- 
p  iiit?  The  truths  of  political  economy  are, 
of  course,  world  wide,  like  all  trutb.  Rent 
and  interest  and  wages  must  rise  and  fall  in  the 
United  States  in  obedience  to  the  same  eternal 
laws  that  govern  them  elsewhere.  To  think 
other wi<:e  is  to  doubt  the  harmony  and  simplic- 
ity of  God's  rule.  Bearing  this  in  mind,  one 
of  the  author's  nine  remedies  for  low  wages 
and  lack  of  employment  is  seen  to  be  inade- 
quate. For  instance,  he  would  suspend  immi- 
gration to  this  country;  yet  Italy,  Germany. 
and  Poland,  all  having'emmigratibn  instead  of 
immigration,  and  enjoying  to  a  small  deij^ree 
some  of  his  other  remedies,  are  suffering  from 
low  wages.  Ireland  still  seems  to  be  too 
crowded,  although,  from  famine  and  immi- 
gration, her  population  has  been  reduced  one 
half  in  less  than  a  century.  Surely,  Fiance's 
low  ^vages  have  not  been  caused  in  any  way  by 
immigration,  and  war  andiitarvaiion  and  a  low 
birth  rate  have  kept  her  population  withfn  rea- 
sonable limits,  almost  to  a  standstill.  Anot  her 
of  Mr.  Dowling's  remedies  for  low  wages  is 
government  ownership  of  railways,  street  rail- 
wajB,  telegraph  lines,  and  telephones.  This  is 
fun  Dj.  He  doesn't  stop  to  think,  but  disposes 
of  the  whole  subject  almost  with  one  flourish. 
If  he  had  stopped  for  even  a  moment,  it  might 
have  occurred  to  him  Uiat  wa^  were  low  be- 
fore the  telegraph  and  locomotive  were  known. 
In  his  hasty  opinion,  governmental  operation 
of  street  cars  would  realize  Mayor  Pingree's 
dream  of  a  three-cent  fare,  and  that  would  lead 
to  more  travel,  and  hence  to  the  employment 
of  more  men.  There  you  are.  The  whole 
question  of  labor  is  sol  ved  t  But  elec tricity  has 
displaced  horses  (outside  Detroit);  travel  on 
street  cars  has  doubled,  and  yet  wages  have 
fallen.  We,  of  course,  are  using  the  wurd 
'wages'  in  its  strict  economical  sense,  whereas 
Mr.  I>ow]ing  for  the  moment  has  in  mind  only 
the  -wagesof  one  set  of  men.  The  reduction 
of  atreet-car  fares,  he  says,  would  be  equiva- 
lent to  raising  the  wages  of  those  wage  workers 
who  used  the  cars.  Has  he  never  thought  of 
the  infiuenoe  of  street-car  improvements  on 
rent?  May  it  not  be  possible  that  the  land- 
owner, not  the  wage  earner,  would  absorb  the 
benefits  of  such  improvements?    We  are  not 
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arguing  against  the  re.<«triction  of  immigration 
and  governmental  ownership  and  management 
of  these  natural  monopolies.  They  may  be 
desirable  in  themselves,  but  as  a  solution  of  the 
labor  problem  they  are  ridiculous.  Mr.  Dowl- 
ing disclaims  being  a  paternalist;  yet  he  advo- 
cates the  most  astounding  piece  of  socialistic 
policy.  He  inveighs  against  class  legislation, 
and  then  proposes  some  legislation  of  that 
kind.  He  would  have  the  government  forbid 
a  higher  rate  of  interest  than  4  per  cent  and  a 
lower  rate  of  wages  than  $2  a  day.  Such 
childish  suggestions  were  bad  enough  in  the 
Middle  Ages,  when  the  laws  of  political  econ- 
omy were  unknown.  An  old  king  com- 
manded the  tide  to  recede,  and  an  English  par- 
liament undertook  to  fix  a  maximum  wage. 
Both  were  excusable,  for  they  were  ignorant. 
We  know  better  to-day.  Like  the  tide,  wages 
follow  certain  unchangeable  laws.  The  old 
king  might  have  erected  a  stone  wall  against 
the  tide,  but  the  tide  would  have  gone  on  work- 
ing just  the  same,  until  it  overflowed  the  ob- 
struction or  undermined  it  or  pushed  it  over. 
So  the  law  of  wages  does  not  cease  to  operate 
when  arfiflcial  obstructions  are  placed  in  the 
way  of  its  sweep.  Something  may  fall  and 
smash,  but  it  will  not  be  the  fault  of  the  econ- 
omic law.  The  law  itself  is  all  right,  being  the 
will  of  the  Creator,  and  any  patchwork  by  the 
finite  mind  cannot  but  lead  to  bad  results. 
Mr.  Dowling  simply  does  not  understand  what 
'wages'  are,  in  the  meaning  given  to  the  word 
by  political  economy.  He  has  constantly  in 
mind  the  meaning  of  the  word  as  applied  to 
'wage  earners.'  In  political  economy,  how- 
ever, the  meaning  of  the  word  'wages'  is 
broader.'  It  is  the  return  for  any  service  or  for 
any  productive  labor.  Thus,  many  are  their 
own  employers,  and  receive  as  wages  what 
the^  themselves  produce.  How  could  the 
legislature  compel  an  express  wagon  driver  or 
a  small  market  gardener  or  a  small  shopkeeper 
to  pay  himself  at  least  $2  a  day?  The  mer- 
chant is  both  a  capitalist  and  a  wage  earner,  as 
political  economy  regards  him.  His  profits  are 
made  up  of  interest  on  his  capital,  and  of 
wages  of  superintendence.  He  may  have,  let 
us  say,  fifty  clerks  employed,  at  an  average 
rate  of  $1.50  a  day.  The  law  suddenly  com- 
pels him,  according  to  Mr.  Dowling's  scheme, 
to  pay  them  not  less  than  $2  a  day,  increasing 
his  expenses  $25  a  day.  He  is  himself  a 
laborer,  a  wage  worker,  as  truly  as  are  his 
clerks,  and  nine  times  out  of  ten  a  harder  and 
more  anxious  worker,  for  upon  him  rests  re- 
sponsibility, and  the  shame  should  failure  come. 
His  own  wages  may  already  be  cut  down  fear- 
fully by  high  rent  and  competition;  vet  Mr. 
Dowling  would  arbitrarily  make  him  pay 
higher  wages  to  his  clerks  than  the  labor 
market  required.  Of  course,  like  all  quack 
remedies,  it  would  intensify  the  trouble  it  it 
had  any  effect  at  all.  Besides  trickery  and 
lying,  it  would  cause  business  failures  and  ttic 
employment  relatively  of  less  clerks.  The 
tide  might  be  dammed  up  for  a  moment,  but 
its  strength  would  be  felt.  About  one  third  of 
Mr.  Dowling's  book  is  devoted  to  praising 
Henry  Qeorge,  and  to  refuting  his  ideas.  lu 
the  opening  chapter  he  quotes  from  George 
without  giving  him  credit,  and  outdoes  him  in 
raising  alarm  over  present  social  conditions^ 


106 


BllCHIUAM  SUFREKB  CoURT. 


even  saying  that  revolution  U  at  band  unless 
something  is  quickly  done  to  appease  the 
wrathful  and  wronged  masses.  In  the  last 
chapter  he  has  apparently  cooled  off.  forftotten 
his  alarm,  and  believes  that  material  progress 
tends  to  benefit  all.  One  wonders  what  he 
made  such  a  fuss  for  first,  especially  when  it  is 
found  that  he  believes  that  some  poverty 
is  bound  to  exist  anyway.  He  says  Henry 
George's  sdieme  is  socialistic,  and  then  he  pro- 
poses an  extension  of  governmental  powers 
which  would  make  Sam  Gk)ld water  nappy. 
He  denounces  the  single-ttfz  scheme  as  rob- 
bery, and  then  advocates  it,  at  least  so  far  as  it 
is  applied  in  New  Zealand.  He  would  exempt 
improvements  largely,  and  tax  land  values  so 
high  as  to  prevent  speculation  in  land,  which 
id  all  any  single  taxer  dares  to  hope  will  be  ac- 
complished in  a  generation  or  two  to  come. 
After  giving  his  program  of  nine  remedies, 
Mr.  Dowling  thinks  of  many  more.  He  would 
prohibit  the  acquirement  of  more  land  by  any 
man  than  is  actually  needed,  by  him  for  busi- 
ness or  homestead  purposes.  This  is  pretty 
strong  for  one  who  has  Just  been  defending  the 
institution  of  private  property  in  land  as  all 
right,  and  it  hasn't  the  merit  of  originality,  for 
Horace  Greeley  advocated  the  same  thing  fifty 
years  ago.  It  is  altogether  an  amusing  book, 
as  full  of  contradictions  and  absurdities  as  a 
schoolboy  of  tricks.  Mr.  Dowling  gravely  as- 
sures the  reader  that  the  remedy  for  poverty  is 
'steady  work,  shorter  hours,  and  fair  wages.' 
He  might  have  idded  that  food  is  an  excellent 
remedy  for  hunger.  'The  Wage  Worker's 
Remedy'  \a  on  sale  at  Hunt  &  Eaton's,  189 
Woodward  Ave.** 

The  defendants,  vdth  their  plea,  gave  notice 
that  they  would  insist  in  their  defense  that 
they  had  the  right,  and  that  it  was  their  duty, 
to  Justly  and  fairly  criticise  such  book,  and 
that  the  criticism  complained  of  is  a  Just  and 
fair  one,  and  was  published  without  malice  or 
intention  to  injure  said  plaintiff.  Two  ques- 
tions are  presented:  (1)  Is  the  article  libelous? 
<2)  If  so,  what  is  the  measure  of  damages? 

if(SMr«.Ciitcheont  Stellwag^en*  ft  Flem- 
fne*  for  plaintiffs  in  error: 

The  article  is  not  libelous.  It  in  no  way 
attacks  plaintiff  personally.  It  does  not  attack 
his  business.  It  is  nothing  but  a  discussion  of 
a  book  which  was  offered  for  review.  It  con- 
tains nothing  but  the  opinion  of  one  writer 
about  a  book  written  by  another. 

Townsbend,  Slander  &  Libel,  4th  ed.  pp.450, 
451,  408.  464. 

That  publication  is  not  to  be  considered  a 
libel  which  has  for  its  object,  not  to  icjure  the 
reputation  of  anyone,  but  to  correct  misrepre- 
sentations of  fact,  to  refute  sophistical  reason- 
ing to  expose  a  vicious  taste  in  literature,  or  to 
censure  what  is  hostile  to  morality. 

Tabart  v.  Tipper,  1  Campb.  b53;  mbbs  v. 
Wilkinaon,  1  Fost  &  P.  608;  Paris  v.  Levy,  2 
FosL  &  F.  71. 

One  writer  in  exposing  the  follies  and  errors 
of  another  may  make  use  of  ridicule,  however 
poignant,  and  if  loss  occurs  IHb  damnum  absque 
iiyuria. 

Cart  y.  H[>od,  1  Campb.  854;  Strauss  y. 
Francis,  4  Fost.  &  F.  1114. 
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Any  man  has  a  right  to  txpress  hit  opinion 
on  literary  productions. 

Soane  v.  Knight,  Moody  &  M.  74;  Thompson 
y.  Shaekell,  Id.  187. 

If  the  occasion  be  such  as  repels  the  pre- 
sumption of  malice,  the  communication  is 
privileged,  and  plaintiff  must  fail  unless  be  can 
prove  actual  malice. 

Henwood  y.  Harrison,  L.  R  7  C.  P.  606; 
Waton  y.  Walter,  h,  R.  4  Q.  B.  73;  Taylor  v. 
Hawkins,  16  Q.  fi.  821;  Brians  v.  Garrett,  111 
Pa.  404,  56  Am.  Rep.  274;  Press  Co.  y.  BUwart^ 
119  Pa.  608. 

It  is  not  libelous  to  impute  opinions  to  anj 
man. 

Cerveny  v.  Chicago  Daily  News  Co.^  HI. 
App.  660;  Heriot  v.  StuaH,  1  Esp.  487;  WaUcer 
y.  Tribune  Go.  29  Fed.  Rep.  827;  Belknap  v. 
BaU,  88  Mich.  583, 11  L.  R.  A.  72;  CampbeU  y. 
Spottiswoode,  8  Fost  &  F.  421  Merivale  y.  Gar- 
son,  L  R.  20  Q.  B.  Div.  275;  aConnor  y.  SiU, 
60  Mich.  175. 

In  a  criticism  upon  the  work  of  an  author, 
no  action  can  lie  unless  the  criticism  is  grossly 
false  and  works  a  special  damage  to  the  pro- 

{)rietor  of  the  book  at  which  strictures  are 
eveled. 

Cooper  y.  Stone,  24  Wend.  484;  Kennedy  t. 
Press  Pub.  Co.  41  Hun,  422. 

No  action  can  be  maintained  but  on  the 
ground  of  its  being  a  disparagement  of  plain- 
tiff's book;  and  to  maintain  the  action  on  that 
ground  there  must  be  Vm  allegation  and  proof 
of  special  damages. 

Stoan  y.  Tappan,  5  Cush.  105;  Oott  y.  Pulst- 
fler,  122  Massw  285,  28  Am.  Rep.  822;  Cooley. 
Torte,  260. 

When  words  are  not  actionable  in  themselves 
special  damages  must  be  alleged  and  proved. 

Walker  v."  TYibune  Go,  supra;  Pollard  y. 
Lyon,  91  U.  B.  225,  28  L.  ed.  808;  Dooling  v. 
Budjfet  Pub.  Co.  144  Mass.  258,  59  Am.  Rep.  83. 

Mr.  Morg^an  E.  Dowling^  defendant  in 
error,  in  propria  persona: 

If  the  words  used  appreciably  injure  tbe 

Elaintiff's  reputation,  he  suffers  an  injury  which 
I  actionable  without  proof  of  any  damage. 

18  Am.  &  Eng.  Enc.  Law,  p.  298.  and  cases 
cited  in  note  1. 

The  words  are  sufficient  if  they  render  plain- 
tiff comtemptible  or  ridiculous. 

Foster  v.  Seripps,  89  Mich.  879,  88  Am.  Rep. 
408;  18  Am.  &  Eng.  Enc.  Law,  p.  800,  and 
cases  cited  in  notes  1  and  2. 

A  newspaper  article  which  tends  to  injure  a 
man  in  his  calling,  diminish  his  reputation,  or 
expose  him  to  public  hatred,  contempt,  or  ridi- 
cule, if  untrue,  is  libelous  per  se, 

18  Am.  &  Eng.  Enc.  Law,  p.  294,  and  au- 
thorities cited  in  note  1;  Halt  v.  Evening  Netos 
Asso,  94  Mich.  114;  7\fron  v.  Evening  News 
Asso,  89  Mich.  686;  Weiss  y.  Whittemore,  28 
Mich.  866. 

A  book  may  be  libeled  by  false  suggestions 
regarding  its  purpose  or  tendency,  its  origin- 
ality or  truthfulness,  or  by  garbled  extracts  or 
perversions  of  language  in  criticisinff  it. 

Cooley,  Torts,  419.  420;  Reade  v.  Sweetser,  6 
Abb.  Pr.  N.  8.  9,  and  note;  Archbold  v.  Sweet, 
5  Car.  &  P.  219;  Maeleod  v.  Wakely,  8  Car.  A 
P.  811. 

An  article  that  attacks  a  man's  property,  and 
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iDdiTfctly  attacks  the  owner  iDdividually,  is 
libelous,  and  tbeowDer  may  recover  damages 
for  the  personal  attack. 

18  Am.  &  Eng.  Enc.  Law,  p.  816,  and  cases 
cited  in  note  1. 

"Malice,"  in  common  acceptation,  means  ill 
will  against  a  person,  but  in  its  legal  sense  it 
means  a  wrongfal  act  done  intentionally  with- 
out just  cause  or  excuse. 

Cooley,  Torts,  245,  and  note;  Bacon  ▼. 
Michigan  G.  R.  Co,  M  Mieh.  178. 

The  law  always  presumes  that  in  a  publica- 
tion of  an  article  which  is  libelous  upon  its 
face,  it  was  published  Yoluntarily  and  from 
malicious  motives. 

13  Am.  &  Eng  .Enc.  Law,  p.  426;  Soripps 
▼.  lieiUy,  88  Mich.  24;  Maclean  y.  Scrippi,  52 
Mich.  214. 

It  is  the  province  of  the  Jury  to  determine 
the  question  of  malice. 

Bacon  y.  Michigan  C.  R.  Co.  supra,  and  cases 
cited;  18  Am.  &  Eng.  Enc.  Law,  p.  427,  and 
cases  cited. 

The  amount  of  damages  sustained  by  plain- 
tiff must  be  determined  by  the  juty  as  judges 
of  the  facts. 

Seripps  y.  BeiHy,  mipra;  Tyron  y.  Evening 
Nftos  dM0.  39  Mich.  639;  Odgers,  Slander  & 
Libel,  291;  Tripp  y.  Thomas,  8  Barn.  &  C. 
427;  18  Am.  &  Eng.  Enc.  Law,  p.  298,  and 
cases  cited  in  note  1,  p.  432,  and  cases  cited  in 
note  4. 

When  the  act  done  is  one  which  from  its 
Tery  nature  must  be  expected  to  result  in  mis- 
chief, or  indicates  a  reckless  disregard  for  the 
rights  of  others,  damages  for  injury  to  the 
feeling  of  plaintiff  are  recoverable. 

Senpps  y.  Beilly,  supra;  Farrand  v.  Aldrich, 
€5  Mich.  604. 

Chrant,  J.,  delivered  the  opinion  of  the 
court: 

The  propositions  adyocated  by  the  plaintiff 
«re  thus  stated  in  the  second  chapter  of  his 
book:  "(1)  The  suspension  of  all  immigration 
to  this  country.  (2)  The  oaaking  of  eight  hours 
m.  legal  day's  work.  (8)  The  prohibition  of 
marriage  under  the  age  of  twenty-one  years. 
|4)  The  prohibition  of  the  employment  of  chil- 
dren under  fifteen  years  of  age  m  workshops, 
factories,  and  mines.  (5)  The  fixing  of  the 
fDioimum  rate  of  wages  at  $2  per  day  for  all 
laborers,  except  domestic  and  farm  laborers. 
|6)  The  reduction  of  the  legal  rate  of  interest 
lo  4  per  cent  per  annum.  (7)  The  purchase  of 
all  street  railways,  and  the  placing  of  them 
onder  the  control  and  management  of  the 
municipal  authorities.  (8)  The  purchase  of  all 
tele^aph,  telephone,  and  railroad  lines  in  the 
United  Btates,  and  the  placing  of  them  under 
the  control  and  management  of  the  national 
government.    (9)  The  prohibition  of  the  pur- 


of  lands  in  this  country  by  nonresident 
aliens,  and  the  compelling  of  all  nonresident 
aliens  who  now  own  lands  to  sell  them  within 
a  specified  time,  or  forfeit  their  titles."  The 
hook  is  mainly  deyoted  to  a  discussion  and 
^elucidation  of  these  propositions.  No  malice 
was  shown  on  the  part  of  the  defendants,  un- 
less it  is  fairly  deducible  from  the  article 
Itself.  On  the  contrary,  it  appears  to  be  con- 
elosively  established  that  the  defendants  did 
not  entertain  any  malice  towards  him,  and  that 
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the  book  was  placed  by  them  in  the  hands  of 
their  critic,  who  wrote  the  article,  without  any 
comment  or  instruction. 

When  an  author  places  his  book  before  th^ 
public,  he  invites  criticism;  and,  however  hos- 
tile that  criticism  may  be,  and  however  much 
damage  it  ma^  cause  him  by  preventing  its 
sale,  tne  critic  is  not  liable  in  an  action  for  libel, 
provided  he  makes  no  misstatement  of  any 
material  facts  contained  in  the  writing,  and 
does  not  attack  the  character  of  the  author. 
The  book  and  the  criticism  are  both  before  the 
public.  The  language  we  used  in  Bdknap  y. 
BaU,  88  Mich.  6^  11  L.  R.  A.  72,  applies  to 
this  case:  "When  language  is  truthfully  stated 
the  criticism  thereon, If  unjust,  will  fall  harm- 
less, for  the  former  fumishe.<«  a  ready  antidote 
for  the  intended  poison.  Readers  can  then 
determine  whether  the  writer  has  by  the  pub 
lication  libeled  himself  or  the  candidate. 
When  the  language  is  falsely  and  maliciously 
stated  privilege  ceases  to  constitute  a  defense." 
We  think  that  case  and  the  authorities  there 
cited  establish  the  principle  governing  this. 
Townshend  states  the  rule  as  follows:  ''As 
criticism  is  opinion,  it  can  neyer  be  primarily 
material  to  inquire  into  its  justness.  The  right 
to  criticise  implies  the  right  to  judge  for  one's 
self  of  the  justness  of  the  criticism.  It  would 
seem  to  be  but  a  delusion  to  say  one  has  the 
right  to  criticise,  provided  the  criticism  be  just. 
The  justness  or  unlustness  can  never  be  more 
than  matter  of  opinion.  The  test  always  is, 
Was  the  criticism  bona  fide?  It  is  like  the 
case  of  one  writing  concerning  the  sanity  of 
another;  the  test  of  the  justification  is  not. 
Was  the  statement  such  as  a  man  of  sound 
sense  would  have  made?  but.  Was  it  the  honest 
conviction  of  the  publisher?"  (p.  464).  The  case 
of  Bacon  y.  Michigan  C,  R,  Co.  66  Mich.  166, 
has  no  application  io  this  case.  No  question 
of  criticism  of  an  author's  writing  was  there 
involved.  The  defendant  had  reported  the 
plaintiff  as  having  been  discharged  from  its 
employ  for  stealing.  The  report  was  a  direct 
attack  upon  his  personal  character.  There  is 
in  both  reason  and  authority  a  wide  distinction 
between  language  uttered  concerning  a  person 
and  criticism  of  his  writings.  Townshend, 
Slander  &  Libel,  §  256.  It  was  said  in  Camp- 
beU  y.  Spottiswoode,  8  Fost.  &  F.  428:  "The 
article,  no  doubt,  is  pungent,  bitter,  and  caus- 
tic: at  the  same  time  ptiblic  men,  and,  above 
all,  public  writers,  must  not  complain  if  they 
are  sometimes  rather  roughly  treated.  Public 
writers,  who  expose  themselves  to  criticism, 
must  not  complain  that  such  criticism  is  some- 
times hostile.  ...  It  was  perfectly  law- 
ful for  a  public  writer  to  say  that  It  was  an 
idle  scheme,  and  that  it  was  a  delusion  to  sup- 
pose tbat  by  forcing  these  papers  [meaning  the 
plaintiff's  newspapers]  into  circulation  by  free 
distribution  the  great  cause  of  missions  would 
be  promoted,  and,  in  short,  to  denounce  the 
whole  scheme  as  pernicious  and  delusive." 
In  a  note  to  the  above  case  will  be  found  cited 
several  English  cases  sustaining  the  rule.  See 
also  Townshend,  Slander  &  Libel,  §  264.  It 
is  not  libelous  to  ridicule  literary  composition. 
Carr  v.  Bood,  1  Campb.  865,  note.  Lord 
Ellenborougb  in  that  case  said:  "One  writer  in 
exposing  the  follies  and  errors  of  another  may 
roake  use  of  ridicule,  however  poignant.  Ridi- 
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cale  is  often  the  fittest  weapoo  that  can  be  em- 
ployed for  such  a  purpose.  If  the  reputation 
or  pecuniary  interests  of  the  person  ridiculeti 
suffer,  it  is  damnum  absque  injuria.  Where  is 
the  liberty  of  the  press  if  an  action  can  be 
maintained  on  such  principles?  .  .  .  Every 
man  who  publishes  a  book  commits  himself  to 
the  judgment  of  the  public,  and  anyone  may 
comment  upon  his  performance.  If  the  com« 
meniator  does  not  step  aside  from  the  work, 
or  introduce  fiction  for  the  purpose  of  con- 
demnation, be  exercises  a  fair  and  legitimate 
right." 

It  is  unnecessary  to  cite  or  quote  further 
from  the  authorities.  The  rule  of  law  in  such 
cases  is  clear.  In  applying  it  to  the  present 
case,  we  find  that  the  personal  character  and 
reputation  of  the  author  are  not  attacked.  His 
theories  are.  In  no  material  matter  is  there 
any  misstatement  of  fact  or  of  the  propositions 
set  forth  in  the  book.  The  critic  was  at  liberty 
to  attack  or  denounce  them  with  sarcasm  and 
ridicule. 

The  learned  circuit  judge  instructed  the 
Jurpr  that  "the  defendants  had  the  right  to 
ridicule  this  book  if,  in  the  candid  judgment  of 
any  fair  man,  the  book  or  any  part  of  it  de- 
served ridicule."  This  is  not  the  law.  As  al- 
ready shown,  when  the  critic  correctly  states 
the  author,  be  (the  critic)  is  the  sole  judge  of 
the  language  of  his  ciiticism.  Many  fair  men 
might  disagree  with  him,  and  very  likely 
would  in  this  case.  This  is  for  the  public,  and 
not  for  a  Jury,  to  determine.  If  the  plain- 
tiffs contention  be  the  correct  rule  of  law, 
then  the  protectionist  might  maintain  an  action 
for  libel  against  the  free  trader  who  attacks  bis 
protection  theories  and  arguments  with  sar- 
casm, ridicule,  and  contempt. 


Plaintiff  insists  that  the  defendants  charged 
him  with  plagiarism,  because  he  did  not  give 
Henry  George  credit  for  a  quotation  from  his 
works.  The  quotation  was  inclosed  in  quota- 
tion marks,  but  not  credited  to  Mr.  George, 
and  the  court  verv  properly  charged  the  jury 
that  this  did  not  charge  him  with  plagiarism. 

The  court  also  correctly  instructed  the  jury 
that  it  was  not  libelous  to  call  his  remedy  a 
"quack  remedy." 

It  was  not  libelofis  to  say  that  "Horace 
Greeley  advocated  the  prohibition  of  the  ac- 
quirement of  more  land  by  a  man  than  is 
actually  needed  by  him  for  his  business  or 
homestead  purposes,"  even  though  it  should 
appear  that  Mr.  Greeley  had  not  advocated 
such  a  doctrine. 

Complaint  is  also  made  of  the  statement  that 
"he  [plaintiff]  denounces  the  single-tax  scheme 
as  robbery."  In  that  part  of  the  book  to  which 
this  statement  has  reference,  plaintiff  is  dis- 
cussing the  single-tax  theory  of  Mr.  Qeorge, 
and  is  denouncing  his  proposition  to  take  the 
land  from  the  present  owners  without  compen- 
sation, which  he  denounces  as  "a  gigantic  piece 
of  robbery."  As  stated  In  the  book,  this  was 
a  part  of  the  single-tax  theory  of  Mr.  George. 
The  article  complained  of,  however,  correctly 
states  the  position  of  the  plaintiff  upon  this 
subject. 

The  declaration  contains  no  innuendoes,  and, 
although  the  criticism  is  undoubtedly  severe 
and  caustic,  it  does  not  exceed  the  bounds  of 
legitimate  criticism.  The  court  should  have 
directed  a  verdict  for  the  defendant. 

Judgment  refiersedy  and  a  new  trial  ordered. 

The  other  Justices  concur. 
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1.  Affidavits  for  a  ehang^e  of  the  place 
of  trial  because  a  fair  trial  cannot  be 

had  tD  the  county  cannot,  by  decylo^  that  sucli 
n  trial  can  be  had  in  certain  other  counties,  pre- 
vent the  judge  from  exerotsfnir  his  right  under 
the  statute  to  act  on  his  own  personal  knowledge 
in  sending  the  case  to  an  adjacent  county  or  some 
other  county  most  convenient,  in  which  the  court 
is  of  opinion  that  a  fair  and  impartial  trial  may 
1)6  had. 

8.  A  statate  permitting  the  denial  of  a 
continuance  in  a  criminal  case  for  ab- 
sent witnesses  for  the  defendant,  provided 
the  profieouting  attorney  will  admit  that  the  wit- 
nesses if  present  would  testify  as  alleged  In  the 
affidavits,  is  not  in  violation  of  the  constitutional 
right  of  the  defendant  to  compulsory  process  for 
obtaining  witnesses  or  the  right  to  meet  witnesses 
face  to  face  (which  means  witnesses  against  him), 

NOTB.— For  denial  of  continuance  upon  admis- 
sions by  the  prosecution,  as  aflected  by  right  of  ac- 
cused to  meet  witnesses,  see  note  to  Hoy  t  v.  People 
(HI.)  16  L.  ii.  A.  239. 
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where  he  has  had  reasonable  time  and  opportu* 
nity  to  obtain  his  witnesses  by  compulsory  proc- 
ess of  the  law.  but  such  reasonable  time  and  op- 
portunity must  be  given  him. 

8.   Tiling  indictments  ag^ainst  witnesses 

to  prove  an  alibi  based  solely  on  evidence  of  wit- 
nesses for  the  prosecution,  in  the  presence  of  per- 
sons summoned  to  serve  as  jurors  in  the  trial  of 
the  case,  is  Improper  as  not  calculated  to  give  the 
accused  a  fair  and  impartial  trial. 

4.  The  discretion  of  the  circuit  court  to 
order  into  actual  custody  a  defendant  in 
a  criminal  trial  which  has  commenced  cannot  be 
restricted  by  a  previous  allowance  of  boil  by  a 
oounty  Judge. 

(January  10, 18MD 

APPEAL  by  defendants  from  a  judfrment  of 
the  Circuit  Court  for  Knox  County  sen- 
tencing them  to  imprisonment  for  murder  of 
which  they  had  been  found  guilty.     Beversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Breckinridge  Sb  Shelby»  for  ap- 
pellants: 

The  Knox  county  court  was  without  juris- 
diction in  this  case,  and  the  order  of  the  Perry 
circuit  court  transferring  the  case  was  void 

Ky.  8tat.  §1110;  Biggins  y.  Com.UKy.  57. 
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A  refusal  to  continue  a  criminal  case  when 
Che  defendant  was  entitled  thereto  might  be  of 
ilaelf  a  sufficient  cause  for  reversal. 

Morgan  y.  Oom,  14  Bush,  106;  BdUsbury  y. 
Cam.  79  Ky.  426;  White  y.  Ckm.  80  Ky.  489; 
Ptity  y.  Cam,  12  Ey.  L.  Rep.  920;  BowLin  y. 
Com.  94  Ky.  894;  Vogt  y.  Com.  92  Ky.  71; 
Murphy  y.  6wi.  92  Ky.  483;  Hardaty  v.  Owi. 
68  Ky.  641. 

The  fair  construction  of  g  189  of  the  Ciim- 
ibfli  Code  is,  that  was  the  trial  term. 

Pace  y.  Com.  89  Ky.  206. 

The  amendment  to  the  Code  of  1886  is  not 
coDsiitutional. 

Pace  y.  Com.  89  Ky.  207. 

The  judgment  of  the  judge  of  the  county 
court  of  Knox  county  deciding  that  the  prison- 
ers nrere  entitled  to  bail  was  as  final  as  ii  made 
by  the  circuit  judge,  and  his  order  admitting 
them  to  bail  bad  the  same  legal  effect. 

Smith  V.  Com.  91  Ky.  5S8;  White  7.  Com. 
«0  Ky.  480. 

Messrs.  B,  B.  Golden*  C.  Bowers*  C.  B« 
I«yttle«  J«  C.  Forrester*  and  John  L. 
Scott  A  Son  also  for  appellants. 

Mr.  William  J«  Hendrick  for  appellee. 


Grace*  J.*  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  by  Joseph  Atkins  and 
Jesse  Fields  from  a  Judgment  of  the  Knox  cir- 
cuit court  sentenciog  each  of  them  to  confine- 
ment in  the  state  penitentiary  for  life,  for  the 
murder  of  Josiah  Combs.  The  killing  occurred 
in  Hazard,  the  county  seat  of  Perry  county,  on 
the  23d  dav  of  8epteml)er,  1894;  same  being 
Sunday  and  about  7  o'clock  in  the  morning. 
Indictment  against  these  defendants  was  duly 
found  by  the  erand  jury  of  Perry  county  on  ihe 
13ih  day  of  December'  1894.  And  on  the  same 
day,  and  on  motion  of  the  commonwealth,  for 
the  removal  of  the  cause  to  another  county, 
was  made,  accompanied  by  the  written  state- 
ment of  the  commonwealth's  attorney,  in  due 
form,  that  the  state  of  lawlessness  was  such  in 
Perry  county  that  a  fair  trial  of  the  accused  on 
said  charge  could  not  be  had  in  that  county. 
This  motion  was  not  opposed  by  the  accused, 
but  pending  same  they  filed  a  joint  affidavit 
saying  that  they  had  been  participants  in  what 
was  known  as  the  "French  Eversole  feud," 
tbat  had  been  going  on  in  Perry  county  and 
(naming)  ten  other  counties,  including  the 
county  of  Knox,  and  thafc  the  state  of  public 
opinion  against  them,  among  the  masses  of  the 
people,  relations,  and  friends  of  the  Evei'sole 
faction  and  J.  M.  Combs,  in  the  counties 
named,  ^assuch  that  they  did  not  believe  they 
could  have  a  fair  trial  in  either  of  said  counties. 
This  affidavit  was  supported  by  the  joint  affi- 
davit of  three  other  persons,  who  simply  say 
that  they  are  acquainted  with  the  facts  stated 
in  the  foregoing  affidavit,  and  that  they  believe 
tbem  to  be  true.  Upon  this  state  of  the  record, 
the  court  made  an  order  removing  the  cause  to 
tbe  county  of  Knox  for  trial,  and  to  this  order 
defendants  excepted.  And  when  the  case  was 
called  in  Knox  county  for  trial,  and  before  en- 
tering theur  plea  of  not  guilty  in  said  court, 
they  objected  to  the  jurisdiction  of  tbe  circuit 
court  of  Knox  county,  and  moved  that  "said 
cause  be  remanded  to  the  circuit  court  of  Perry 
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county,  to  be  again  assigned."  This  motion 
was  overruled  by  the  court. 

It  will  be  noticed  tbat  l>y  the  statute,  passed 
in  pursuance  of  th^  constitutional  authority, 
for  the  removal  of  causes  by  the  common- 
wealth, when  the  commonwealth's  attorney 
has  filed  his  statement  showing  the  necessity 
of  the  removal,  "  the  court  may  then  act  on  its 
own  personal  knowledge  in  the  removal  of  the 
cause,  either  to  some  adjacent  county,  or  yet  to 
some  other  county  most  convenient,  and  in 
which  the  court  is  of  opinion  that  a  fair  and 
impartial  trial  may  be  had."  In  the  order  re- 
moving this  case,  the  court  recites  that,  so  act- 
ing on  its  own  personal  knowledge,  it  removed 
the  case  to  the  county  of  Knox,  *'as  being  the 
most  convenient  county  for  the  trial  of  same  in 
which  this  state  of  lawlessness  did  not  exist." 
In  this  removal  the  court  was  authorized  so  to 
act,  and  was  not  bound  by  the  affidavit  of  the 
accused,  though  supported  by  the  other  affi- 
davit, in  objecting  to  the  county  of  Knox. 
The  objection  of  the  accused  to  the  jurisdiction 
of  the  circuit  court  of  Knox  county  was  prop- 
erly overruled. 

The  Knox  circuit  court  be^an  on  the  2d 
Monday  in  April,  1895.  This  cause  seems  to 
have  been  set  for  the  4th  day  of  the  term.  The 
commonwealth  announced  *'Ready."  The  de- 
fendants were  not  ready,  and,  being  required, 
they  filfd  an  affidavit  settimr  out  the  absence  of 
some  twenty -five  witnesses  by  whom  they  could 
prove  important  and  material  facts  chiefiy  relat- 
ing to  an  alibi  in  behalf  of  both  parties;  show- 
ing that  in  March,  before,  they  had  procured  a 
subpoena  for  the  witnesses,  and  placed  same  in 
the  hands  of  the  sheriff  of  Breathitt  county, 
where  said  witnesses  resided;  counsel  for  de- 
fendants saying  to  the  court  that  they  did  not 
desire  a  continuance  of  the  cause  for  the  term, 
provided  they  could  obtain  tbe  attendance  of 
these  witnef>ses  at  a  later  day  of  the  court. 
Thereupon  the  court  set  said  cause  for  hearing 
on  the  10th  day  of  the  term.  And  upon  the 
representation  of  the  accused  that  they  were 
poor,  and  that  their  witnesses  were  poor,  and 
bad  not  the  means  to  pay  passa.i^e  from  Breath- 
itt county,  where  they  lived  to  Knox  county, 
the  court  made  an  order  directing  that  these 
witnesses  should  be  summoned  and  arrested 
on  behalf  of  the  commonwealth,  and  brought 
to  court.  This  warrant  of  arrest,  however, 
was  never  issued,  and  never  in  .fact  sent 
to  the  sheriff  of  Breathitt  county.  But,  as  is 
shown  by  an  affidavit  in  the  cause,  the  judge 
of  the  court— not  in  open  court,  but  at  night, 
and  at  the  instance  of  the  attorneys  for  the 
prosecution,  and  without  the  knowledge  or  con- 
sent of  tbe  accused  or  their  counsel — appointed 
one  Burton,  a  witness  for  the  commonwealth, 
and  one  Mann,  a  resident  of  Breathitt  county,  as 
special  bailiffs  to  execute  this  process.  It  ap- 
pears from  the  affidavit  of  Burton  that  on  go- 
ing to  Jackson,  the  county  seat  of  Breathitt, 
be  found  Mann,  and  had  him  duly  sworn,  and 
that  then,  having  an  arrangement  with  Mar- 
cum  to  furnish  tickets  by  railroad  to  such  wit- 
nesses as  they  might  obtain,  they  summoned 
for  the  defendants  thirteen  witnesses:  that,  of 
these,  three  were  sick,  and  the  family  of  an- 
other was  sick,  but  that  they  did  in  this  way 
have  present,  at  the  time  and  place  agreed  on 
with  Marcum,  nine  of  the  witnesses  of  the  de- 
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feose,  but  that  Marcum  failed  to  appear 
EDd  furnish  the  traosportatioo  as  he  had 
agreed  to  do.  And  the  special  bailiff  says, 
that,  haying  do  money  himself  to  pay  the  fare 
of  the  witnesses,  and  the  day  of  trial  appn^ach- 
ing,  be  did  not  place  the  witnesses  under  ar- 
rest, but  abandoned  tbem,  and  returned  to 
court  to  make  bis  report;  that  only  a  single 
witness  was  secured  by  this  arrangement. 

On  the  calling  of  the  cause  on  the  10th  day 
of  the  term,  the  attorney  for  the  common- 
wealth again  announcca  "Ready/'  and  the 
defendants,  "Not  ready:"  and  beiog  required 
by  the  court  a|;ain  to  show  cause,  they  filed 
another  affldayit,  reciting  the  absence  of  some 
twenty-seyen  witnesses,  the  materiality  of 
whose  eyidence  in  their  defense  was  duly  set 
forth  together  with  the  facts  deyeloped  in  their 
efforts  to  procure  their  attendance  since  the 
former  calling  of  the  cause,  as  recited  herein. 
And  defendants  again  asked  a  continuance. 
Upon  an  examination  of  this  last  affidayit,  the 
commonwealth's  attorney  agreed  that  the  same 
miffht  be  read  upon  the  trial  of  the  cause  as  the 
testimony  of  the  absent  witnesses;  the  counsel 
for  accused  insisting,  if  compelled  to  try  on 
this  affldayit,  that  the  state  should  admit  abso- 
lutely as  true,  the  facts  stated  in  this  affidayit. 
This  the  court  overruled.  Exceptions  were 
duly  taken,  and  the  court  overrulea  the  motion 
for  a  continuance.  Exceptions  w^re  duly 
taken.  Thereupon  an  examination  of  jurors, 
touching  their  competency,  commenced,  and 
flye  being  obtained  who  were  qualified,  but 
not  finally  passed  upon  or  accepted,  an  ad- 
journment was  had  until  the  next  morning. 
Whereupon,  on  the  assembling  of  the  court 
next  day,  defendants  offered  to  file  an  addi- 
tional and  amended  affidavit  reaffirming  the 
one  filed  the  day  before,  and  setting  forth  in 
their  amended  paper  quite  a  number  of  (some 
sixteen)  witnesses  not  before  presented  to  the 
court  and  whose  testimony  they  said  they  had 
discoyerd  since  the  filing  of  their  former  a£B- 
davit  Most  of  the  witnesses  named  in  this 
amended  affidavit  lived  in  and  near  Hazard, 
the  place  of  the  killing.  "And  by  the  testi- 
mony of  six,  at  least,  of  them,  defendants  say 
they  can  prove  such  facta  as  will  clearly  show 
that  five  of  the  six  or  seven  witnesses  for  the 
commonwealth  who  will  undertake  to  identify 
Joseph  Atkins  as  the  man  who  did  the  shoot- 
ing, and  some  of  whom  identify  Fields  as  the 
roan  who  was  present  at  the  time,  were  not  in 
fact  present  at  the  time  of  this  shooting,  and 
that  they  did  not  and  could  not  possibly  have 
seen,  at  the  time  and  place  they  claim  to  have 
seen,  the  person  who  did  this  shooting."  So 
clearly  and  distinctly  is  this  evidence  embraced 
in  this  amended  affidavit  opposed  to  the  testi- 
mony of  the  witnesses  who  testify  for  the  com- 
monwealth to  the  killing,  that  their  material- 
ity cannot  for  a  moment  be  questioned.  If  the 
testimony  as  contained  in  this  amended  paper 
offered  is  true,  then  it  greatly  impairs  the  most 
important  and  direct  testimony  oif  the  witnesses 
for  the  commonwealth  who  testify  to  the  kill- 
ing, and  who  undertake  to  identify  Atkins 
and  Fields  as  the  parties  who  participated  in 
same.  Quite  a  number  of  the  witnesses  named 
in  the  last  paper,  it  is  said,  will  contradict  tes- 
timony of  commonwealth's  witnesses  tending 
to  connect  these  defendants  with  the  killing, ' 
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and  same  are  clearly  contradictory  of  the  evi- 
dence of  the  commonwealth,  aa  afterwards  ap- 
pears in  the  trial.  No  inconsiderable  part  of 
the  testimony  of  the  commonwealth  tending  U^ 
identify  AtlEins  and  Fields  consisted  of  evi- 
dence of  certain  parties  who  went  in  pursuit 
of  the  parties  who  did  the  shooting,  and  who 
claimed  that,  in  a  fight  with  said  parties  oo 
that  day,  two  of  them  shot  and  wounde(^ 
Fields,  and  at  the  same  time  claimed  to  recog- 
nize Atkins  as  being  with  Fields  in  the  fight; 
and  yet  by  an  examination  made  only  two  days' 
later,  by  the  friends  of  Combs,  who  was  killed,, 
of  the  person  of  Fields,  it  was  clearly  sbowxti 
that  he  had  not  been  wounded  at  all.  In  thi» 
amended  paper  it  was  stated  that  the  reason 
that  neither  of  the  defendants  had  been  to 
Hazard  since  this  killing  to  hunt  up  evidence 
in  their  behalf,  and  to  prepare  their  cause,  was- 
that  the  state  of  feeling  against  tbem  in  that 
town  and  county  was  such  that  their  livea 
would  have  been  endangered,  and  that  thi» 
occasion  was  the  first  opportunity  they  had  to 
obtain  this  information.  This  affidavit  wa» 
full  in  other  respects  as  required  by  law.  The- 
court  refused  to  permit  the  defendants  to  file- 
this  affidavit,  or  to  give  the  accused,  in  any- 
way, any  benefit  of  the  evidence  contained  ii» 
same, — a^ain  refusing  to  continue  the  cause. 
During  the  day,  further  progress  was  made  ii» 
obtaining  a  jury,  but  it  was  not  completed^ 
accepted,  or  sworn,  and  the  court  again  ad- 
journed over  until  the  next  day. 

On  the  morning  of  the  next  day,  defendants* 
offered  to  file  a  fourth  affidavit,  in  which  they, 
still  relying  upon  their  former  affidavits,  say 
that  "it  is  manifest  that  the  testimony  to  be- 
heard  in  the  case  will  be  extremely  conflicting- 
and  contradictory,  and  that  the  personal  pres- 
ence of  their  witnesses  is  highly  important, 
and  that  since  the  calling  of  this  case  on  the- 
tenth  day  of  the  term,  the  witnesses  for  the- 
prosecution,  conspiring  together  to  intimidate 
and  prevent  the  attendance  of  the  witnesses- 
for  defendants,  have  procured  by  false  testi- 
mony before  the  grand  jury,  the  indictment  of 
some  of  these  witnesses  for  false  swearing  or 
perjury,  by  reason  of  the  testimony  formerly 
given  by  them  before  the  county  judge   of 
Knox  county  on  a  motion  for  bail,  and   that 
one  of  same  (Patton),  the  only  one  who  was  ob- 
tained by  the  special  bailiff  out  of  the  whole^ 
twenty-five  whom  he  was  ordered  to  arrest . 
has  been  so  indicted,  and,  in  open  court,  and 
in  the  presence  of  the  jury  then  approved,  ar- 
rested on  said  charge;  that  they  are  refusecb 
access  to  or  knowledge  of  these  indictments, 
against  their  witnesses.    Cannot  tell  against, 
whom  nor  how  many  are  indicted,  but  they  say- 
that,  in  all  this,  a  fair  and  impartial  trial  {»> 
obstructed    and   denied    these    defendants." 
On  tendering  this  paper,  the  defendants  again 
moved  a  continuance.    The  court  refused  to 
permit  same  to  be  filed,  and  again  overruled 
the  motion  to  continue  the  cause.    It  is  proper 
to  add  that,  of  the  witnesses  for  the  defense- 
from  Breathitt  county  who  were  relied  upon 
by  them  to  prove  an  alibi,  ten  flnallj^  appeared, 
and  testified  to  a  RtHte  of  facts  which,  if  true, 
showed  it  was  impossible  that  either  of  the  ac- 
cused (Atkins  or  Fields)  could  have  been  iik 
Hazard,  Perry  county,  Sunday  morning,  Sep- 
tember 28.  1894,  when  the  shooting  and  killing 
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of  ComlM  occnrred:  this  testimony  sbowiDg  the 
accused  to  have  then  been  in  Breathitt  county, 
thirty  miles  away  from  Hazard,  at  the  hour  of 
the  shooting  of  Combe.  And  finally  it  appears 
ander  the  affidavit  which  the  accused  dm  file, 
and  the  statements  of  which  the  commonwealth 
consented,  to  prevent  a  continuance,  mi^ht  be 
read  as  evidence,  that  the  statements  of  thir- 
teen other  witnesses  were  read  on  this  same 
matter  of  an  alibi;  that  these  statements  were 
given  with  great  detail  and  circumstance  of 
time  and  place,  and  showing  conclusively,  if 
true,  that  the  accused  could  not  have  been  in 
Hazard.  Perry  county,  at  the  time  of  the  kill- 
ing of  Josiah  Combs. 

Counsel  for  the  defendants  contend  ear^ 
neatly  that  in  all  this  proceeding  their  clients 
have,  by  this  combination  of  circumstan- 
ces,— one  of  the  affidavits  filed  showing  the 
absence  of  their  chief  attornev,  who  was 
acaiiainted  with  all  the  facts  of  the  case,— 
and  by  the  rulings  of  the  court,  been  de- 
prived of  a  fair  and  impartial  trial;  that 
they  have  not  been  allowed  a  reasonable  oppor- 
tunity to  prepare  their  defense  in  a  case  of  such 
erave  magnitude  to  them.  And  particularly 
do  counsel  complain  that  their  clients  have  not 
been  awarded  that  compulsory  process  of  the 
law  to  compel  the  attendance  of  their  witnesses, 
as  guaranteed  under  the  Bill  of  Rights  (a  part 
of  the  Constitution  of  the  state)  to  e?erv  person 
accused  of  crime;  that  their  clients  have  not 
been  accorded  anv  reasonable  opportunity  for 
the  operation  and  execution  of  such  compul- 
aoiy  process,  as  provided  by  the  supreme  law 
of  the  land;  that  Instead  of  this  process,  wbicb. 
UDder  the  law,  should  have  gooe  to  the  sheriff 
of  Breathitt  county,  same  was  not  so  awarded, 
bnt  that  in  disregard  of  this  law,  and  as  a  sub- 
stitute therefor,  a  special  bailiff  was  appointed 
by  the  judge  of  the  court,  at  the  instaoce  of 
the  attorneys  employed  to  assist  the  common- 
wealth In  their  prosecution  (and  which  was  so 
onSered  without  their  knowledge  or  consent). 
And  while  counsel  do  not  question  the  good 
faith  of  the  court  in  making  this  special  order, 
yet  they  say  the  utter  failure  of  which  process 
to  the  special  bailiff  was  due  to  the  failure  of 
one  of  the  attorneys  for  the  commonwealth  to 
famish  the  transportation  as  he  agreed  to  do 
(all  this  is  shown  by  the  affidavit  of  the  special 
bailiff  in  the  record,  and  remains  unexplained); 
and  that,  finally,  they  were  forced  into  trial 
without  the  personal  attendance  of  many  of 
their  material  witnesses,  and,  as  to  some  of 
them,  compelled  to  try  without  any  benefit 
whatever  of  their  testimony,  and,  as  to  others, 
only  on  the  admission  by  the  commonwealth 
that  the  affidavits  should  be  read  as  the  testi- 
mony of  the  absent  witnesses,  and  not  upon  the 
ooDdition  that  the  statements  should  be  taken 
aa  true. 

Counpel  question  the  constitutionality  of  the 
act  of  1886  in  reference  to  the  trial  of  criminal 
caaea,  whereby  this  proceeding  is  made  possi- 
ble under  the  Code.  Counsel  say  that  thto 
question  has  often  been  presented  to  this  court, 
but  not  decided;  and  they  insist  in  this  case 
that  it  ia  due  to  their  clients,  as  well  as  to  the 
trial  courts  of  the  state,  and  to  the  profession, 
that  it  should  be  determined. 

The  provision  upon  which  counsel  rely  Is 
found  in  the  11th  section  of  the  Bill  of  RighU, 
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adopted  as  a  part  of  the  present  Constitution 
of  Kentucky,  and  is  as  follows:  '*ln  all  crimi- 
nal prosecutions  the  accused  has  the  right  to 
be  heard  by  himself  and  counsel;  to  demand 
the  nature  and  cause  of  the  accusation  against 
him;  to  meet  the  witnesses  face  to  face,  and  to 
have  compulsory  process  for  obtaining  wit- 
nesses in  his  favor."  These  are  substantially 
the  same  provisions  on  this  subject  as  contained 
in  the  old  Constitution  of  Kentucky.  Under 
our  Criminal  Code,  adopted  soon  after  that 
Constitution  went  into  operation,  it  was  pro- 
vided (§  188):  "That  when  an  indictment  ia 
called  for  trial,  or  at  any  time  previous  thereto, 
the  court  upon  sufficient  cause  shown  by  either 
party  may  direct  the  trial  to  he  postponed  to 
any  time  in  the  same  term,  or  to  another 
term."  And  by  §189:  "That  the  provisions  of 
the  Code  of  Practice  in  civil  actions  in  regard 
to  the  postponement  of  the  trial  of  actioniL 
shall  apply  to  the  postponement  of  [criminal] 
prosecutions  on  application  of  defendant,  ex- 
cept that,  when  the  ground  of  application  for 
a  continuance  is  the  absence  of  a  material  wit- 
ness, and  the  defendant  makes  affidavit  as  to 
the  facts  which  such  witness  would  prove,  the 
continuance  sball  be  granted,  unless  the  attor- 
ney for  the  commonwealth  admits  upon  the 
trial  that  the  facts  are  true.  These  provii^ions 
found  in  the  Code  of  1854  became  the  rule  o( 
practice  In  the  trial  courts,  and,  from  time  to 
time,  it  was,  either  by  implication  or  directly, 
approved  by  the  court.  And  in  the  case  of 
Pace  V.  Com,  89  Ky.  206-209.  this  court  ex- 
pressly affirmed  the  constitutionality  of  tbat 
act.  And  such  continued  to  be  the  law  and 
rule  of  practice  in  criminal  cases  up  to  May, 
1886.  During  all  these  years  it  became  maoi- 
fest  that  the  rule  requiring  the  state  to  admit 
as  absolutely  true  whatever  the  accused  might, 
by  his  ex  parte  affidavit,  say  he  could  prove  by 
an  absent  witness,  materially  impaired  the  ex- 
ecution of  the  crimioal  law;  4hat  by  its  opera- 
tion it  was  placed  in  the  power  of  an  unscrupu- 
lous criminal,  aided  by  expert  and  ingenious 
counsel,  to  long  and  indefinitely  delay  the  trial 
of  his  cause,  or  else  to  compel  the  state  to  admit 
facts,  for  the  purpose  of  a  trial,  which  often, 
in  effect,  were  equivalent  to  a  verdict  of  ac- 
quittal. In  this  way,  and  by  the  operation  of 
this  provision,  the  criminal  law  was  brought 
into  disrepute,  and  by  many  held  in  contempt, 
and  the  court  and  officers  of  the  law  censured 
for  the  long  delay,  and  final  failure,  of  justice. 
To  remedy  this  crying  evil,  the  legislature,  in 
1886.  amended  the  provisions  of  the  Code  of 
1854  in  reference  to  the  terms  on  which  the 
state  might  procure  a  trial  of  criminal  causes, 
and  provided  that  the  state  might  demand  a 
trial,  at  any  term  of  the  court  after  the  one  at 
which  the  indictment  was  found,  by  admitting, 
not  that  the  facts  claimed  by  the  accused  that 
he  could  prove  by  any  absent  witness  were 
true,  but  by  admitting  that,  if  such  witness  was 
present  and  testifying,  he  would  state  the  facts 
as  claimed  by  the  accused  in  his  affidavit; 
this  latter  amendment,  however,  still  contain- 
ing a  provision  that  the  court  might,  in  its  dis- 
cretion, where  the  ends  of  justice  seemed  to  re- 
quire it,  compel  the  attorney  for  the  common- 
wealth to  admit  the  truth  of  the  statements 
contained  in  the  affidavit  of  the  accused.  This 
amendment  of   1886  also  contained  fmrther 
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clauses  aathoiizing  the  state  to  contradict  the 
fltatemeDts  of  the  affidavit  by  other  testirooDy, 
and  to  impeach  the  absent  witnesses  by  whom 
it  was  claimed  such  testimony  would  be  ^iven. 
This  law  has  been  the  rule  of  practice  m  the 
circuit  courts  of  the  state  since  its  enactment. 
It  is  conceded  that  its  provisions  are  widely 
different,  and  make  a  material  modification  of 
the  Code  of  1854  on  this  subject.  It  may  be 
also  observed  of  this  new  provision  that,  in 
practice,  it  has  been  found  a  great  improve- 
ment upon  the  old  law,  in  that  it  enables  the 
state,  in  a  reasonable  time,  to  force  a  trial  of  its 
indictments,  notwithstanding  the  continued 
and  persistent  efforts  of  the  accused  to  delay 
and  continue.  We  call  to  mind  no  provision 
of  the  Criminal  Code  that  has  been  found  so 
valuable,  and  of  such  material  aid  to  accom- 
plish a  speedy  trial,  as  that  contained  in  this 
amendment.  In  our  experience,  drawn  from 
the  many  records  of  criminal  trials  brought  be- 
fore us,  as  well  as  in  our  own  personal  observa- 
tion, men  do  not  commit  crimes  that  they  may 
be  punished,  or  for  the  sake  of  the  punishment 
affixed  by  law,  but  from  motives  of  malice,  in 
obedience  to,  or  to  gratify,  some  unlawful 
passion,  or  for  purposes  of  gain  by  force  or 
fraud. 

Tet  the  question  remains  whether  this  amend- 
ment of  1 886  is  constitutional.  Of  the  provisions 
of  the  Bill  of  Rights,  g  11,  before  quoted,  as  ap- 
plicable to  this  case,  we  have  two  clauses,— one 
affirming  the  right  of  a  person  accused  of  crime 
to  meet  the  witnesses  face  to  face  (of  course,  this 
means  the  witnesses  that  may  be  called  bv 
the  state  against  him).  The  other  provision  is 
that  the  accused  shall  have  the  right  to  "the 
■compulsory  process  of  the  state  for  obtaining 
witnesses  in  his  favor."  The  one  provision  is 
-equally  as  authoritative,  as  clear,  and  its  mean- 
ing as  obvious,  as  the  other.  No  effort  has 
-ever  been  made  by  the  legislature  to  impair  in 
any  degree  the  efficiency  of  the  first  clause 
•quoted, — "Thaf  accused  shall  have  the  right 
U>  meet  the  witnesses  [called  against  him]  face 
to  face."  We  apprehend  that  no  such  effort 
would  be  tolerated  by  the  courts.  And  yet 
this  §  11  of  the  Bill  of  Rights  by  no  means  con- 
tains the  whole  law  applicable  to  the  Criminal 
Oode  of  the  state.  It  is  easily,  fairly,  and 
clearly  deducible  from  the  Conslitution  that  it 
is  the  first  and  highest  duty  of  a  state  to  its 
citizens  to  preserve  the  public  peace,  and  by 
its  laws,  and  through  its  courts  and  law  officers, 
to  afford  full,  complete,  and  ample  protection 
to  all  its  citizens  in  life  and  limb,  reputation 
and  property.  This  is  the  very  foundation 
stone  of  its  authority  and  right  to  exist  as  a 
government  at  all.  This  end  can  only  be  ac- 
oomplished.  First,  by  the  enactment  by  the 
legislative  power  of  appropriate  laws  for  the 
protection  of  its  citizens,  to  which  should  be 
annexed  appropriate  penalties  for  violation  of 
the  same;  and,  second,  by  the  courts,  in  faith- 
fully and  diligently  enforcing  these  laws  and 
punishments.  It  is  well  argued  by  text  writers 
and  courts  that  it  is  the  certainty  of  punish- 
ment that  deters  had  men  from  the  commission 
of  crime.  So  that  we  find  that  the  provi- 
aions  of  §  11  of  the  Constitution,  under  con- 
sideration, is  but  a  part  of  the  whole.  It  is 
but  a  provision  In  behalf  of  one  accused  of 
crime  to  have  the  process  of  the  state  to  com- 1 


pel  the  attendance  of  his  witnesses.  And  yet 
the  question  is  presented  whether  this  provisioa 
shall  override  and  dominate  every  other  duty  ot 
the  state  to  the  citizen.  Whether,  after  the 
compliance  with  this  provision  of  the  Constitu- 
tion, in  awarding  to  the  accused  the  compul- 
sory process  of  the  state,  wherein  and  whereby 
is  given  reasonable  time  and  opportunity  for 
the  execution  of  the  same,  and  yet,  after  all 
this  has  been  done,  and  the  actual  attendance 
of  every  possible  witness  failed  to  be  obtained, 
what  shall  then  be  done?  Shall  the  accused 
be  discharged  without  trial,  and.  of  course, 
without  punishment,  or  shall  the  legislature 
make  some  other  and  further  provision  appli- 
cable to  that  state  of  case?  It  did  undertake 
to  make  such  further  provision,  by  the  Code 
of  1854,  in  allowing  the  state  a  trial  upon  ad- 
mitting as  true  the  facts  stated  by  accused 
that  he  could  prove  by  absent  witnesses.  This 
provision,  having,  on  a  fair  trial,  been  found 
highly  detrimental,  if  not  subversive  of  the 
whole  Criminal  Code,  was  by  the  amendment 
of  188H,  under  consideration,  abandoned,  and  a 
different  mode  adopted  by  the  legislative  will. 
This  consists,  as  we  have  seen,  in  only  requir- 
ing the  state  to  admit  that  the  absent  witnesses, 
if  present,  would  testify  as  claimed  in  the  af- 
fidavit. On  the  face  of  the  acts  in  question, 
neither  of  them,  either  in  letter  or  spirit,  vio- 
lates the  provisions  of  the  Constitution.  They 
are  but  an  expression  of  the  legislative  will  ais 
to  what  shall  be  the  rule  of  procedure  by  the 
courts  on  a  state  of  case  where  the  accused, 
having  had  awarded  him  this  compult^ory  proc- 
ess of  the  state  to  obtain  the  attendance  of  bis 
witnesses,  and  having  been  allowed  a  reason- 
able time  and  opportunity  to  enforce  this  writ, 
yet,  on  the  calling  of  his  cause  for  trial,  finds 
himself  without  the  actual  presence  of  all  the 
witnesses  whom  he  desires.  In  this  state  of 
case  the  amendment  of  1886,  under  considera- 
tion, provides  that  the  state  may  have  a  trial  if 
the  prosecuting  attorney  will  admit  to  be  read, 
as  the  evidence  of  the  absent  witnesses,  the  af- 
fidavit filed  by  the  accused.  Either  act,  viewed 
and  interpreted  and  administered  so  as  to  sub- 
stitute the  provisions  of  either  for  the  constitu- 
tional guaranty  to  the  accused  of  the  compul- 
sory process  of  the  state,  with  reasonable  time 
and  opportunity  for  the  execution  of  the  same, 
would  be  bad.  But  neither  provision,  either 
of  the  Code  of  1854,  or  of  the  amendment  in 
question  of  1886,  Is  bad,  construed  and  en- 
forced in  the  light  of  the  interpretation  herein 
indicated.  And  this  we  think  is  the  true  mean- 
ing and  interpretation  of  the  clause  in  the  Con- 
stitution before  quoted,  and  of  the  amendment 
of  1886  to  the  Code.  In  adopting  this  con- 
struction, the  prisoner  is  deprived  of  no  right 
guaranteed  to  him  by  the  Constitution.  And 
the  state  is  also,  by  this  amendment  of  1886, 
enabled  to  obtain  a  trial  within  a  reasonable 
time,  and  thus  give  to  all  her  citizens  the  bene- 
fit of  the  laws  enacted  for  their  security  and 
protection. 

Reviewing  this  case  in  the  light  of  this  in* 
terpretation,  and  upon  the  facts  disclosed  by 
the  record,  we  feel  constrained  to  say  that  the 
accused  have  not,  in  the  trial  of  this  case,  bad 
awarded  them  the  compulsory  process  of  the 
law,  with  reasonable  time  and  opportunity  to 
obtain  the  benefit  of  same.    And  for  this  rea- 
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flon  the  jadgment  of  coDviction,  as  to  both  ap- 
pellants, Atkins  and  Fields,  is  reversed,  and 
the  cause  remanded  to  the  Knox  circuit  court 
for  further  proceedings  therein  not  inconsistent 
with  the  principles  of  this  opinion. 

We  might  add  that  we  do  not  view  with  ap- 
proval the  filing  of  indictments  by  the  grand 
jury  of  Knox  county,  based  solely  on  the  evi- 
dence  of  the  witnesses  for  the  prosecution  in 
the  criminal  case  under  trial,  against  the  wit- 
nesses of  the  defendants  who  bad  theretofore 
tesrified  to  facts  showing,  in  behalf  of  the  ac- 
cused, an  alibi.  The  filing  of  same  in  the 
presence  of  those  summoned  to  serve  as  jurors 
ID  tbe  trial  of  the  murder  case  was  not  calcu- 
lated to  give  to  the  accused  that  fair  and  im- 
partial trial  contemplated  by  law. 

Many  other  objections  are  made  by  counsel 
for  appellants  on  this  appeal,  but,  outside  of 
the  matters  indicated,  we  find  the  record  sub- 
stantially corri!ct,  and  free  from  error.  The 
case  needed  no  other  evidence  to  authorize  the 
submission  of  the  conspiracy  between  these 
parties  and  others  to  do  the  deed  than  the 
evidence  tending  to  identify  them  as  the 
persons  actually  present  and  participating 
and  tending  to  identify  them  as  the  parties 
found  in  the  woods  a  few  miles  away,  and  with 
whom  the  posse  claims  to  have  had  an  en- 
counter. That  there  was  yet  a  third  man  sta- 
tioned on  the  hill  opposite  the  town,  who  par- 
ticipated in  the  firing  on  Combs,  or  at  least  at 
the  time  of  his  killing,  seems  to  be  conceded. 
This  third  man  might  well  correspond  to  one 
of  the  three  men  found  in  the  woods  by  the 


The  court  seems  to  have  kept  steadily  in  view 
tbe  principle  heretofore  announced  by  this 
<x>urt,  that  evidence  tending  to  connect  the  ac- 
cused with  tbe  faction  adverse  to  the  Combs 
people  must  be  of  a  general  nature  only,  and 
that  it  was  not  propier  for  either  party  to  go 
into  the  particulars  uf  any  transaction.  And, 
farther,  the  couit  warned  the  jury  that  the 


evidence  admitted  on  this  line  could  only  bo 
considered  by  them  as  supplying  a  possible 
motive  for  the  commission  of  the  offense  with 
which  they  now  stand  charged. 

Neither  was  it  neceassrv  for  the  court,  all 
through  the  trial  (where  the  defendants  were 
being  tried  together),  to  be  constantly  warning 
the  jury  that  this  or  that  particular  evidence 
was  either  to  be  considered  only  against  or  in 
favor  of  one  or  the  other  of  the  accused.  The 
jury  may  be  fairly  supposed  to  possess  suffi- 
cient intelligence  to  distinguisb  and  apply  the 
evidence  properly, 

Anothtir  matter  complained  of  is  that  the 
court,  on  entering  upon  the  trial,  disre- 
garded the  order  of  the  county  judge  of  Knox 
county,  previously  made,  allowing  bail;  held 
the  bond  taken  bad  on  its  face,  as  not  bein? 
taken  by  tbe  proper  officer:  and  then  ordered 
the  defendants  into  actual  custody.  There 
was  no  error  in  all  this.  It  would  be  a  strange 
perversion  of  the  law  if  a  county  judge  could 
dictate  to  a  circuit  judge  what  course  be  should 
pursue  in  tbe  trial  of  one  charged  with  felony 
in  his  court.  It  was  within  the  discretion  of 
the  court  to  order  defendants  into  actual  cus- 
tody when  tbe  trial  commenced.  Neither 
should  the  order  of  the  county  judge  hereto- 
fore made  have  any  effect,  or  be  regarded  of 
any  validitv.  if  the  prisoners  desire  to  again 
give  bail.  New  proceedings  for  this  purpose 
will  be  necessary,  before  tbe  proper  officer. 

We  mention  these  things  only  because  quea- 
tii)ns  of  a  similar  nature  may  a^ain  arise  in  any 
f  jture  trial  of  the  defendants.  And,  as  this 
cause  must  go  back  for  a  retrial,  we  have  care- 
fully refrained  from  expressing  any  opinion  as 
to  the  merits  of  the  case  on  the  evidence. 
This  is  purely  and  exclusively  a  question  for 
the  jury  to  determine.  The  motion  by  the 
commonwealth  to  strike  the  bill  of  exceptions 
from  the  record  is  overruled. 

Judgment  reter$ed. 
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Elizabeth  BOTER,  Appt., 

Peyton  R  CHANDLER  et  al. 
(160  Ul.  894.) 

1.  A  mortga.§^  flecurln^  m,  principal 
sum  and  interest  coupons  may  be  tore- 
clcsed  to  raise  tbe  amouDt  due  on  coupons  as 
tbey  fall  due,  without  affeoting  its  security  for 
tbe  principal  and  other  coupons. 

2.  Holders  of  the  principal  note  and 
interest  coupons  not  due  are  not  nec- 
essary parties  to  a  suit  to  foreclose  tbe 
mort«raffe  to  raise  the  amount  due  on  matured 
interest  oonpona,  if  the  lien  of  tbe  mortsafre  in 
f  a?or  of  tbe  other  notes  is  to  be  left  unimpaired. 

3*  Possession  by  the  holder  of  an  unre- 
corded contract  for  a  block  of  flats,  of  one 
of  tbe  flats  in  the  building,  is  sulBcieot  notice  to 


preserve  bis  rights  as  to  a  person  subsequently 
taking  a  mortgage  from  tbe  vendor. 

(January  SO,  1880.) 

APPEAL  by  defendant  Eh'zabeth  Boyer  from 
a  decree  of  the  Circuit  Court  for  Cook 
County  subordinating  her  to  the  rights  of  Em- 
ily Elliott  an  intervener  in  a  proceeding  by 
plaintiffs  to  foreclose  a  mortgage  given  by 
George  R.  Allen.    AfflrmecL 

Statement  by  tbe  Coubt: 

On  April  1  1892,  one  George  R.  Allen  exe- 
cuted his  deed  of  trust  to  Frank  R.  Chandler 
on  lot  28  in  a  certain  subdivision  of  a  tract  of 
land  in  Chicago,  to  secure  his  promissory  note, 
of  even  date  therewith,  for  $3,500,  payable  to 
Allen's  own  order,  maturing  five  years  after 
date,  and  bearing  interest  at  6  per  cent  payable 


Note.— The  present  case  seems  to  be  a  novel  one 
In  respect  to  tbe  right  of  the  bolders  of  coupon  in- 
tereet  notes  to  foreclose  a  mortgage  securing 
them;  but  the  general  subject  of  the  rights  of 

3'^  !>.  R.  A.  « 


bondholders  to  enforce  a  mortgage  securing  their 
bonds  is  tbe  subject  of  a  note  to  Seibert  v.  Minn^ 
apoUs  ft  .St.  L.  B.  Go.  (Minn.)  20  L.  B.  A.  689. 


lU 


iLLIMOia  SUPREMB  COUBT. 


Jam^ 


Bemi-aoDually  on  the  1st  days  of  April  and  Oc- 
tober in  each  year  until  paid,  evidenced  by 
ten  coupon  notes  of  $105  each.  The  deed  of 
trust  provided  that  it  was  given  for  the  se- 
curity of  the  payment  of  all  said  notes,  with- 
out priority  or  preference,  and  that,  in  case  of 
default  in  payment  for  ten  days,  the  whole  of 
the  principal  sum  should  at  once,  at  the  option 
of  the  holder  of  any  one  of  said  notes,  become 
due.  The  notes  were  indorsed  by  Allen,  the 
maker  and  payee  thereof.  Peyton  Chandler 
and  Frank  K.  Chandler,  partners,  became  the 
owners  of  the  first,  second,  and  third  of  said 
coupons,  and,  default  being  made  in  the  pay- 
ment, they  thereupon  on  October  28,  1898, 
filed  this  bill  in  the  circuit  court  of  CooIl 
county,  against  Allen  and  others,  defendants, 
to  foreclose  the  mortgage.  Elizabeth  Boyer, 
the  holder  of  the  second  mortgage  given  by 
Allen  on  the  same  lot,  for  the  sum  of  $1,500, 
payable  to  her  two  years  after  date,  was  made 
a  party  defendant.  This  last  note  was  secured 
by  a  deed  of  trust  given  by  Allen  to  Henry  F. 
Yallette,  trustee.  On  April  11,  1892,  Emily 
Elliott,  one  of  the  defendants,  made  a  written 
agreement  with  said  Allen  for  the  purchase  of 
the  lot  in  question,  sabject  to  the  Chandler 
deed  of  trust  of  $8,500,  and  he  was  to  convey 
the  same  to  Mrs.  Elliott  within  twenty  days. 
Allen,  also,  by  said  agreement,  was  to  erect  a 
three-story  flat  building  on  the  lot  by  July  1, 
1892.  He  was  to  retain  the  premises,  and  use 
of  the  first  and  second  floors  for  thirty  weeks 
from  July  1.  1892.  without  rent.  Mrs.  Elliott 
failed  to  record  this  agreement.     Allen  com- 

Sleted  the  building,  but  not  in  the  time  fixed, 
[rs.  Elliott,  in  October,  1892,  took  possession 
of  the  third  fiat,  and  held  the  same  until  Sep 
tember,  1893;  and  Allen  rented  the  other  two 
flats  to  certain  persons,  who  occupied  the 
same.  During  the  occupancy  of  Mrs.  Elliott. 
Allen  procured  the  loan  of  $1,500,  subieci  to 
the  Chandler  loan  of  $3,500,  from  Mrs.  Boyer, 
who  claims  to  have  made  the  loan  in  ignorance 
of  Mrs.  Elliott's  equities  and  her  contract  of 
purchase,  and,  therefore,  that  she  is  entitled  to 
priority  over  Mrs.  Elliott.  Mrs.  Elliott  on 
March  6.  1894,  filed  her  cross  bill,  in  which  the 
contract  with  Allen  was  set  out,  with  the  at- 
tendant facts.  Upon  the  final  hearing  the 
court  decreed  that  the  Vallette  trust  deed,  and 
the  rights  of  appellant.  Boyer,  were  subject  to 
the  rights  of  Mrs.  Elliott  under  her  contract 
with  Allen,  and  her  possession  of  the  premises. 
From  this  decree  Mrs.  Boyer  brings  the  case 
to  this  court. 

Messrs,  Vallette  ib  Hall«  for  appellant: 

Appellant  did  not  have  notice  of  the  interest 
of  Emily  Elliott  at  the  time  of  the  execution 
and  delivery  of  the  trust  deed  from  Allen  to 
Vallette. 

All  deeds  and  title  papers  shall  be  adjudged 
void  as  to  all  creditors  and  subsequent  pur- 
chasers without  due  notice,  until  the  same 
shall  be  filed  for  record. 

111.  Rev.  Btat.  chap.  80.  §80;  4  Kent,  Com. 
*171;  Clark  y.  Morris,  22111.  484;  8  Washb. 
Heal  Prop.  5th  ed.  *591;  Burton,  Real  Prop. 
6th  ed.  p.  608;  Willard.  Real  Estate  &  Conv. 
2d  ed.  p.  121;  2  Sugden,  Vendors,  p.  541; 
Wyaii  t.  BarweU,  19  Ves.  Jr.  489;  Tritesdale 
y.  Ford,  87  RL  210;  3miih  y.  Jackson,  76  111. 

82  L.  R.  A. 


254;  Easseti  v.  Johnson,  48  111.  72;  JadUon  ▼. 
Bemer,  Id.  208;  PattenT.  Moore,  32  N. H.  884; 
Ely  v  Wilcox,  20  Wis.  581,  91  Am.  Dec.  436; 
McMechan  y.  Qrifflng,  8  Pick.  154,  15  Am. 
Dec.  198. 

Whatever  may  be  the  character  of  the  occu> 
pancy  or  the  improvement,  it  must  still  be  ex- 
clusive. 

Tniesdak  y.  Ford  and  Patten  y.  Moore,  sti- 
pra. 

Courts  of  Justice  view  secret  agreementa 
with  a  jealous  and  scrutinizing  eye. 

Scott  y.  Gallagher,  14  Serg.  Sk  R  884,  16 
Am.  Dec  508;  Smith  y.  Tuts,  81  Cal.  184,  89 
Am.  Dec.  167;  2  GreenL  Ev.  *460. 

There  should  not  be  a  foreclosure  and  sale 
of  said  premises  subject  to  the  contlnuioj^  lien 
of  said  trust  deed  for  the  payment  of  said 
principal  note  and  remaining  interest  notes  not 
yet  due. 

Eards  y.  Burton,  79  111.  510;  Gardner  y. 
Diedericlis,  41  IlL  170. 

The  holders  of  said  principal  note  and  re- 
maining^ interest  notes  were  necessary  parlies 
to  the  foreclosure  proceedings. 

Dan.   Ch.  Pr.  4th  ed.  pp.  190-193;  Story, 
Eq.  PI.  §§  72-77:  Jones.  Mortg.  §  1868. 
On  petition  for  rehearing. 

Those  who  fail  to  place  their  de^  upon  rec- 
ord, and  who  also  permit  their  grantor  to  re- 
main in  possession,  are  not  innocent  grantees 
as  to  those  whom  he  has  induced  to  ^ve  him 
credit  upon  the  fc»ith  of  his  claimed  ownership 
of  the  properly. 

BUtckman  v.  Preston,  128  111.  385. 

And  a  concurrent  possession  of  a  grantor 
who  holds  the  record  title  and  his  mntee  un- 
der an  unrecorded  deed  is  no  notice  of  sucb 
grantee's  interest. 

Isorcroifs  v.  Widgery,  2  Mass.  508;  Wade, 
Law  of  Notice,  2d  ed.  §  298;  Bank  of  United 
States  V.  Eousman,  6  Paige,  537. 538;  Hildreth 
V.  Sands,  2  Johns.  Ch.  48;  Brotoji  v.  Volkening, 
64  N.  Y.  76;  Stone  v.  Cook,  79  111.  424. 

Allowing  grantor  to  remain  in  possession  is 
a  fraud  upon  subsequent  creditors. 

Eungerford  v.  EarU,  2  Vern.  261 ;  Sfiepard 
v.  Shepard.  86  Miss.  178;  Wade,  Law  of  Notice, 
2d  ed.  §  290;  1  Jones,  Mortg.  §  592;  Jones  y. 
Smith,  1  Hare,  55;  Efiwitt  v.  Loosemore,  ^ 
Hare,  458. 

The  protection  furnished  by  registry  laws 
should  not  be  taken  awav  except  upon  clear 
proof  of  a  want  of  good  faith  in  the  party 
claiming  their  protection,  and  a  clear  right  in 
him  who  seeks  to  establish  notice  by  means  of 
possession. 

Eemtt  V.  Loosemore,  supra;  McMechan  y. 
Griffing,  8  Pick.  154,  15  Am.  Dea  198;  Eewes 
V.  Wiswdl,  8  Me.  99;  Teck  v.  Orum,  122  lU. 
268. 

Concealing  a  mortgage  (or  contract)  is  a 
constructive  fraud  upon  subsequent  pur- 
chasers 

1  Jones,  Mortg.  g  602;  BeU  v.  Twaight,  22 
N.  H.  508. 

Messrs,  Stillman  Sb  Martyn,  for  appellee 
Chandler: 

Partial  foreclosure  may  be  had  by  any  note 
holder  subject  to  the  continuing  lien  of  the  en- 
cumbrance foreclosed  for  the  security  of  in- 
debi('dnps«»  thereafter  to  accrue. 

Burnett  v.  Uoffman,  40  Neb.  5C9;   Vansant 


1896l 


BOYBB  ▼.  ChAICDLBB. 


115 


T.  AUman,  23  IlL  80;  Weiner  t.  BeinU,  17  DL 
259;  Mina  v.  Moore,  41  111.  273;  8aroent  t. 
i79iw,  21  111.  148;  Kimmslly.  WiOard,  I  Uougl 
(Micb.)  217. 

jDterest  ooapons  are  Id  eifect  promissory 
notpfi. 

Harper  v.  ^j/,  70  Dl.  581. 

Note  holders  on  default  are  under  no  obliga- 
tion to  declare  the  entire  debt  due,  but  may 
proceed  to  foreclose  separately. 

BtesB^er  ▼.  Martin,  84  III  App.  122,  183  HI. 
27**. 

Mr.  F.  W.  Coombs,  for  Emily  Elliott, 
appellee: 

The  fact  that  some  one  or  more  were  In  pes 
session  of  the  premises  in  whom  the  record 
showed  no  title  nor  contract  with  Allen  was 
Dotice  to  Vallette  and  to  Boyer  that  they  bad 
or  might  have  some  interest  in  the  premises. 

Coari  v.  Olun,  91  111.  278;  Lancet/  v  Hroek, 
110  111.  609;  BrainardT.  Iludaon,  108  111.  218; 
WaUhv,  HW^//M01  111.  178;  Lumbardr.  Ab- 
bey, 73  IlL  177. 

Per  Cariam: 

Tie  complainants  below,  the  Chandlers,  by 
their  bill,  Fought  to  foreclose  the  deed  of  trust 
siTen  bv  George  R.  Allen  to  them,  as  to  the 
three  first  coupon  or  interest  notes.  It  is  not 
•ought  to  affect  or  lessen  the  security  as  to  the 
principHl  note  and  the  two  remaining  coupon 
notes.    The  holder  of  a  note  due  is  not  re- 

Suited  to  wait  until  the  other  notes  secured  by 
36  same  mortgage  are  due  before  he  takes 
•teps  to  enforce  his  security.  In  Morgermtern 
T.  KUet,  30  111.  422,  the  bill  proceeded  for  a 
foreclosure  of  unpaid  interest  on  the  mortgage 
debt.  The  court  said:  "The  practice  is  too 
well  rattled,  to  require  discussion,  or  reference 
to  authority,  that  where  a  mortgage  is  isiven  to 
secure  sums  of  money  falling  due  at  different 
periods,  the  creditor  may  foreclose  by  bill,  as 
they  severally  fall  doe.  .  .  .  The  mort- 
gage must  have  been  given  to  secure  the  In- 
terest as  well  as  the  pruicipal.  and  the  law  will 
not  withhold  a  remedy  until  a  period  elapses 
for  the  maturity  of  the  whole  debt/' — citing 
Brinekerhoff  v.  ThaUhimer,  2  Johns.  Ch.  480; 
3  Billiard.  Hnrt?-  108.  The  creditor,  by  the 
terms  of  the  contract,  Is  entitled  to  the  aid  of 
the  court,  and  to  a  decree  for  the  sum  due  him. 
To  refuse  a  foreclosure  of  a  mortgage  for  his 
debt,  as  it  matures,  would  be  to  deprive  him 
of  bis  rights  without  his  fault.  Breuler  v. 
Martin,  133  111.  278. 

The  decree  in  this  caae  found  there  was  due 
to  the  complainants  the  sum  of  $426.47,  and 
directed  that  any  sale  of  the  premises  l>e  made 
subject  to  the  continuing  lien  of  the  trust  deed 
thereon  for  the  security  of  said  principal  note, 
and  any  and  all  other  coupons  and  other  dis 
bursements  made  under  the  provisions  of  said 
trust  deed,  and  in  addition  to  the  amounts  due 
the  complainants  as  aforesaid.  Such  decree  is 
clearly  recognized  by  the  courts  in  cases  like 
the  present.  Vanutnty,  AUmon,  28 111.  80-84; 
Weiner  v.  BeinU,  17  HI.  269;  Mines  v.  Mo&re, 
41  111.  278:  Sargent  t.  Bow,  21  111.  148;  Kim- 
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fneU  V.  WtUard,  1  Dougl .  (Mich  )  217.  Interest 
coupons  are  in  effect  promissory  notes.  Barper 
V.  Ely,  70  111.  581;  Morgenetern  v.  KUee^  30 
Dl.  422. 

It  is  said  that  the  holders  of  the  notes  which 
had  not  matured  were  necessary  parties  to 
the  bill.  The  rule  is  well  established  that  all 
persons  having  an  interest  in  the  subject-matter 
which  may  be  affected  bv  the  decree  of  fore- 
closure of  the  mortgage  should  be  made  parties 
defendant,  if  not  joined  as  complainants.  Bon- 
ham  V.  OaUomLff,  13  HI.  68.  In  this  case  the 
holders  of  the  principal  note  of  $3,500.  and  the 
seven  coupon  notes,  neither  of  which  was  due 
at  the  lime,  were  not  made  parties  to  the  bill. 
The  complainants  sought  to  loreclose  as  to  the 
first  three  coupon  notes.  They  sought  no  re- 
lief at  all  that  might  injuriously  affect  the 
holders  of  the  notes  not  due.  On  the  coutrary . 
the  course  adopted  Iry  complainants  was  bene- 
ficial, as  to  the  holders  of  the  notes  not  ma- 
tured. The  effect  of  the  foreclosure  was  to 
withdraw  from  the  lien  of  the  mortgage  the 
notes  of  the  complainants,  and  to  make  the 
mortgase  a  security  only  for  the  remaining 
eight  outstanding  noie^.  The  complainants 
had  a  clear  right  to  take  a  decree  to  sell  the 
mortgaged  premises,  subject  to  the  balance  due 
or  to  become  due  on  the  mortgage,  and  were  not 
bound  to  exercise  the  option  to  declare  the 
whole  debt  due. 

The  rights  of  Emil}'  Elliott  under  her  cross 
bill  remain  to  be  considered.  By  failing  to 
record  her  agreement  with  Allen  for  the  pur- 
chase of  the  lot  until  after  he  had  procured  a 
loan  on  the  same  for  $1,500,  she,  in  the  absence 
of  all  notice  of  her  rights,  would  take  the  title 
of  the  lots  subject  to  the  Boyer  deed  of  trust; 
but  at  the  time  Mrs.  Boyer  loaned  Allen  $1 .500, 
taking  as  security  a  mortgage  on  the  property, 
and  for  seme  time  before,  Mrs.  Elliott  was  in 
the  actual  occupancy  and  possession  of  the 
third  flat  of  the  building,  and  such  possession 
was  noticA  of  her  rights  in  relation  to  the  en- 
tire building,  and  the  ground  on  which  it  stood. 
The  possession  of  a  party  need  not  be  of  every 
part  thereof,  in  fact,  in  order  to  cons  itute  no- 
tice of  his  rights,  both  legal  and  equitable. 
Possession  of  a  part  of  a  tract  of  land  or  a  lot, 
under  a  deed  for  the  whole,  may  be  regarded 
as  possession  of  the  whole.  Moreover,  when 
the  a^nt  saw  the  property  was  occupied,  it 
was  his  duty  to  make  inc^uiry  of  those  in  pos- 
session, in  regard  to  the  title  under  which  they 
occupied  the  property.  Had  he  done  this,  he 
might  have  ascertained  that  Allen  had  no  title. 
But  the  agent  made  no  inquiries  of  any  person 
occupying  the  property,  but  relied  solely  on 
the  statement  of  Allen.  The  agent  of  Mrs. 
Boyer  had  notice  of  facts  sufilcient  to  put  him 
on  inquiry,  and,  as  such  inauiry  would  have 
disclosed  the  existence  of  Mrs.  Elliott's  title, 
he  is  chargeable  with  notice  of  such  title. 

Finding  no  error  in  the  decree  of  the  court, 
it  must  be  affirmed. 

Rehearing  denied  March  10,  1896. , 
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i.  The refhsal  of  m,  court  to  proceed  to 
trial  of  the  prosecution  on  appeal  from  a  oon- 
ylotion  is  not  an'acquitta]. 

8.  The  quashing:  of  the  proceeding's  on 
appeal  fronia  oooviotion  may  be  reviewed  hy 
certiorari  as  well  as  by  mandamus. 

8«  It  is  common  kno  wledg^e  that  thieves 
resort  to  pawnbrokers*  Junk  dealers,  and 
dealers  In  second-hand  sroods  to  dispose  of  stolen 
goods,  and  that  unscrupulous  and  oftentimes 
criminal  persons  are  ensraged  in  the  business. 

4«  A  Tery  clear  abuse  of  the  police 
power  most  be  shown  in  order  to  Justify 
the  court  in  deolarinjr  ordinances  reirulating 
pawnbrokers.  Junk  dealers,  and  dealers  in  sec- 
ond-hand goods,  to  be  unreasonable  and  void. 

5.  It  is  not  unreasonable  to  require  a  li- 
cense fee  of  $25  per  annum  from  Junk  dealers 
and  second-hand  dealers,  or  $60  from  pawn- 
brokers. 

6.  Requiring:  a  bond  of  $8,000  from  a 
Junk  dealer  or  second- band  dealer,  and  one  of 
$5,000  from  a  pawnbroker,  conditioned  for  the 
observance  of  the  city  charter  and  ordinances, 
is  not  unreasonable. 

7.  Requiring:  an  indorsement  by  twelve 
fireeholders  on  an  application  for  a  license  by 
a  pawnbroker  or  Junk  dealer  is  not  unreasonable. 

8.  Prohibiting:  purchases  from  boys,  in- 
toxicated persons,  or  habitual  drunkards  by 
licensed  pawnbrokers  or  Junk  dealers,  is  not  un- 
reasonable. 

9.  Power  to  revoke  the  license  arbitra- 
rily, reserved  in  an  ordinance  regulating  U- 
censes  for  pawnbrokers  and  Junk  dealers,  is  not 
■o  unreasonable  chat  the  courts  can  dedare  it 
void. 


(July  2, 1893.) 

CERTIORARI  to  the  Superior  Court  of 
Grand  Rapids  to  review  a  judgment  quash- 
ing proceedings  against  defendant  for  viola- 
ting; an  ordinaDoe  regulating  pawnbroker^ 
junk  dealers,  and  dealers  in  second-hand 
goods.    Becersed. 

Statement  by  Chrant,  J. : 

The  defendant  was  convicted  of  engaging 
in  the  business  of  junk  dealer  in  the  city  oi 
Grand  Rapids  without  having  procured  a 
license  therefor  from  the  common  council, 
contrary  to  the  provisions  of  **an  ordinance 
relative  to  licensing  and  regulating  pawn- 
brokers, junk  dealers,  and  dealers  in  second- 
band  goods. "  The  trial  and  conviction  were 
had  in  the  police  court  of  the  city.  He  there- 
upon appealed  the  case  to  the  superior  court 
of  the  city.  The  superior  court,  upon  mo- 
tion of  the  defendant,  quashed  the  com- 
plaint and  warrant  upon  the  ground  that  the 
provisions  of  the  ordinance,  particularly 
those  of  §§  7,  8,  and  11,  were  unreasonable, 
and  in  restraint  of  trade.  The  entire  ordi- 
nance is  as  follows: 

^'Sec.  1.  No  person  shall  engage  in  the 
business  of  pawnbroker,  junk  dealer,  or  deal- 
er in  secondhand  goods  and  merchandise,  ex- 
cept furniture,  In  the  city  of  Grand  lipids, 
without  a  license  therefor  from  the  common 
council  of  said  city. 

*'Sec.  2.  Every  person,  and  all  persons,  de- 
siring to  enj^age  in  the  business  of  pawn- 
brokerage.  junk  dealing,  in  said  city  of  or 
in  the  business  of  dealing  in  second-hand 
goods  and  merchandise,  except  furniture,  in 
said  city,  shall  make  application  in  writing 
to  said  common  council,  specifying  (as  near 
as  may  be)  the  street  and  building  in  which 
he,  she,  or  they,  intend  to  carry  on  said  busi- 


NOTE.— Polfee  power  ob  exerdMed  by  munidpdUUes 
over  the  businesa  of  pawnbrohers^  jwnk  deaXen^  and 
dedlen  in  $eeond-7iand  clothes, 

L  Potoer  to  regulate  trade, 

IL  Pnwnltroken, 
III.  Junh  dealers, 
lY.  Deaiers  in  second-hand  clothei. 

The  limit  of  the  amount  of  license  fees  is  treated 
of  in  the  note  to  State,  Toi,  v.  French  (Mont.)  80  L. 
R.  A.  415,  and  State  v.  Wheelock  (Iowa)  30  L.  B.  A* 
429. 

I.  Power  to  regulate  trade. 

The  authorities  below  must  not  be  taken  as  ex> 
haustive  on  the  question  of  the  power  of  municipal 
authorities  to  regulate  trade,  as  they  are  confined 
to  cases  affecting  the  regulation  of  the  business  of 
pawnbrokers.  Junk,  and  second-hand  clothes  deal- 
ers, in  which  the  general  rules  have  been  declared. 

An  ordinance  passed  under  the  general  authority 
conferred  by  stature  upon  a  municipal  corporation 
must  be  reasonable,  consonant  with  the  general 
powers  and  purposes  of  the  corporation,  and  not 
inconsistent  with  the  laws  or  policy  of  the  state: 
it  must  not  be  oppressive,  and  must  be  Impartial* 
fair,  and  general,  and  must  be  for  the  purposes  of 
regulating,  and  not  of  restraining,  ti'dde.  Ex  parte 
Frank.  S&  Cal.  (»0,  28  Am.  flep.  642. 

Municipal  authorities  cannot,  under  the  claim  of 
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exercising  the  polioe  power,  substantially  prohibit 
a  lawful  trade,  unless  it  is  so  conducted  as  to  be  in- 
jurious or  dangerous  to  the  public  health.  Greens- 
boro V.  Ehrenreich,  80  Ala.  579, 60  Am.  Bep.  130. 

And  this  is  so  for  the  reason  that  municipal  au- 
thorities having  power  to  abate  nuisances  cannot 
absolutely  prohibit  a  lawful  business,  not  necessa- 
rily a  nuisance,  but  may  abate  it  when  so  carried 
on  as  to  constitute  a  nuisance.    Ibid, 

The  legislature  has  undoubted  power  to  author- 
ize, and  the  authority  conferred  is  ample  to  pass, 
ordinances  for  the  prevention  of  the  introduction 
of  infectious  or  contagious  diseases  and  the  pres- 
ervation of  the  public  health,  ibid. 

Such  ordinances  are  considered  as  a  part  of  the 
system  of  police  regulations  in  aid  of  the  pre8er\'a- 
tion  of  the  public  health,  and  the  courts  will  not 
interfere  with,  or  set  them  aside  unless  the  power 
has  been  manifestly  transcended.    Ibid, 

The  control  which  municipal  corporations  may 
exercise  over  business  or  trade  is  such  only  as  be- 
longs to  the  necessities  and  demands  of  local  gov- 
ernment, such  as  ha\'e  relation  to  the  general  pur- 
suit of  the  citisen,  the  public  healUi,  order,  and 
morals  of  the  community,  and  such  a  oorporation 
cannot,  outside  of  this  consideration,  enter  into  the 
arena  of  business  competition  to  advance  a  fa- 
vored cla?8  and  retard  others.  State,  Muhlenbrinck, 
V.  Long  Branch  Comrs.  42  N.  J.  L.  864,  38  Am.  Bep. 
618,  622. 
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0688,  signed  by  at  least  twelve  freeholders, 
citizens  of  said  city,  of  good  reputation,  cer- 
tifying to  the  good  reputation,  fair  fame,  and 
moral  character  of  the  applicant  or  appli- 

GlOtS. 

*Sec.  8.  After  such  application  shall  be 
granted,  and  before  a  license  shall  be  issued 
thereon,  pawnbrokers  shall  execute  a  bond 
to  the  city  of  Grand  Rapids  in  the  penal 
sum  of  $5,000;  and  junk  dealers  and  other 
persons  included  in  this  ordinance  shall  ex- 
ecute a  bond  to  said  city  in  the  penal  sum 
ot  $3,uOO  with  one  or  more  sufficient  securi- 
ties, to  be  approved  by  the  mayor,  condition- 
ed that  he,  she,  or  they  will  in  all  respects 
comply  with  and  faithfully  observe  all  the 
n^quirements  of  the  charter  and  ordinances 
of  the  city  of  Grand  Rapids  relative  to 
pawnbrokers,  junk  dealers,  and  dealers  in 
second-hand  goods  and  merchandise,  except 
furniture.  And  the  said  pawnbrokers  shall 
also  pay  into  the  treasury  of  said  city  the 
sum  of  $50  per  annum,  and  the  junk  dealers 
aud  second-hand  dealers  shall  pay  into  the 
treasury  of  said  citv  the  sum  of  $25  per  an- 
DUffl  as  a  license  fee,  before  such  license 
shall  be  issued. 

'^Sec  4.  Whenever  said  common  council 
ehall  have  determined  to  grant  a  license  to 
such  applicant  or  applicants  and  upon  the 
presental  to  the  clerk  of  said  city  of  the 
bond  herein  before  provided  for,  and  the  re- 
ceipt of  the  treasurer  of  said  city  for  the  li- 
cense fee,  the  said  clerk  shall  Issue  to  the 
laid  person  or  persons  a  license  under  the 
leal  of  the  city,  in  which  it  shall  be  stated 
that  the  same  is  revocable  at  any  time  by 
the  common  council  of  said  city  for  such  time 
as  the  said  common  council  s&all  have  pre- 
scribed therefor;  but  before  receiving  such 
license  such  applicant  or  applicants  shall  pay 
to  said  clerk  as  a  fee  for  issuing  and  record- 
ing the  same,  the  sum  of  $1,  and  before  the 
said  clerk  shall   issue  any  such   license  he 


shall  record  the  same  in  a  book  to  be  provid- 
ed for  such  purpose. 

"Sec.  5.  1^0  person  or  persons,  licensed 
as  a  pawnbroker,  a  junk  dealer,  or  as  a  dealer 
in  second-hand  goods  or  merchandise,  except 
furniture,  shall  by  virtue  of  one  license  keep 
more  than  one  house,  shop,  or  place  for  such 
business  of  pawnbroker,  junk  dealer,  or  deal- 
er in  second-hand  goods,  except  furniture; 
provided,  however,  that  such  person  or  per- 
sons may  remove  from  one  place  of  business 
to  another  in  said  city  by  giving  immediate 
written  notice  of  such  removal  to  the  chief 
of  police  of  said  city  and  of  the  building 
(as  near  as  may  be)  and  of  the  street  to  which 
removal  is  made. 

"Sec.  6.  Every  person  or  firm  licensed 
under  this  ordinance  shall  cause  his  or  her 
name  or  the  firm  name  (as  the  case  may  be) 
with  the  words  ^licensed  pawnbroker,  *  'li- 
censed junk  dealer,'  or  'licensed  dealer  in 
second-hand  goods  and  merchandise, '  (as  the 
case  may  be)  to  be  printed  or  painted,  in 
large  legible  characters,  and  placed  over  the 
oiit.«ide  or  door,  or  entrance  of  his,  her,  or 
their  shop,  office,  or  place  of  business. 

**  8ec.  7.  Every  person,  or  firm  of  persons, 
licensed  to  carry  on  either  of  said  businesses 
in  said  city,  shall  keep  a  book,  in  which 
shall  be  written  legibly  in  ink,  at  the  time 
of  the  purchase,  or  taking  of  any  goods,  ar- 
ticle, or  thing,  an  accurate  account  and  de- 
scription in  the  English  language,  of  the 
goods,  article,  or  other  thing  purchased  or 
plcdeed,  the  amount  of  money  paid  therefor, 
the  time  of  purchasing  or  taking  the  same, 
the  name  and  residence  of  the  person  selling 
or  pledging  such  goods,  article,  or  thing, 
and  a  description  of  the  person  or  persons 
(as  near  as  may  be)  from  whom  the  same 
were  purchased  or  taken.  And,  when  any 
watch  is  purchased  or  taken,  the  person  or 
firm  of  persons  so  licensed,  shall  also  write 
in  such  book  the  name  of  the  maker  thereof 


Ail  citizens  In  pursuit  of  legitimate,  honest  ocou- 
IMiions  grand  equal  before  the  law,  and  a  police 
power  intrusted  to  a  corporation  Is  unreasonably 
exercised  In  making  Invidious  dlstlnctioDS  between 
citizens  endowed  with  equal  rights.    Ibid. 

A  Arrant  of  power  to  control  or  suppress  would 
carry  with  it  the  power  to  license.  Shuman  v. 
Port  Wayne,  127  Ind.  109,  U  L.  B,  A.  878. 

Id  Marmet  v.  State.  45  Ohio  St.  68,  it  was  held  that 
tbe  frencral  assembly  had  power,  except  as  limited 
by  section  18  of  tbe  schedule  of  the  Constitution,  to 
r^?uiate  occupations  by  license,  and  to  compel,  by 
imposition  of  a  line,  payment  of  a  reasonable  fee, 
vhere  a  special  benefit  was  conferred  by  the  public 
upon  those  who  follow  an  occupation,  or  where 
tbe  occupation  Imposed  special  burdens  on  tbe  pub- 
lic or  where  it  was  injurious  or  dangerous  to  the 
public. 

Tbe  power  to  license  depends  apon  the  concur- 
rent power  to  prohibit.  The  business  or  occupa- 
tion is  declared  unlawful  except  upon  compliance 
vitb  certain  conditions,  and  therefore  a  license  is  a 
privilege  granted  to  carry  on  some  occupation,  or 
•xerdse  some  right,  which  could  not  be  exercised 
vithoQt  the  grant  of  such  license;  the  pursuit  of 
tbe  prohibited  occupation  becomes  a  franchise  in 
(be  power  of  the  municipal  authorities  to  grant, 
flod  the  license  fee  Is  the  price  exacted  for  the 
riifht  to  exercise  the  franchise.  Shuman  y.  Fort 
^ayne,  ntpra, 
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The  power  to  license  must  be  granted  in  express 
terms,  although  it  is  merely  a  police  power.  It  is 
one  mode  of  regulation,  but  one  that  cannot  be  ex- 
ercised under  general  police  authority.    Ibid, 

To  license  one,  means  to  confer  upon  him  tbe 
right  to  do  something  which  he  would  not  have 
the  right  to  do  without  such  license,  and  the  object 
of  the  license  is  to  confer  a  right  which  does  not 
exist.    Ihid, 

But  tbe  right  to  license  must  be  plainly  con- 
ferred or  it  will  not  be  held  to  exist.    Ibid. 

All  licenses  are  in  their  nature  restrictive,  and  a 
municipal  corporation  cannot  restrict  a  lawful 
business  unless  tbe  power  to  do  so  is  conferred  by 
the  state.    Ibid, 

A  defendant,  haying  full  notice  of  tbe  pro- 
visions of  the  ordinance  before  taking  out  his  li- 
cense, cannot  afterwards  be  held  to  say  that  such 
ordinance  is  oppressive  or  tyraimicaL  Launder  y. 
Chicago,  111  m.  291, 68  Am.  Rep.  8%. 

And  such  an  ordinance  does  not  depend  upon  the 
opinions  of  witnesses  as  to  the  possible  and  proba- 
ble elf  ect  of  it  upon  the  party *8  business  for  tbe  con- 
struction of  its  reasonableness  or  legality.   Ibid. 

IL  Pavmbrohen, 

A  city  ordinance  Imposing  upon  pawnbrokers 
tbe  duty  of  making  out  and  delivering,  every  day 
before  a  specified  time,  a  legible  and  correct  copy 
of  a  certain  book  kept  by  them,  containing  an  ac- 
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and  Its  nuniher ;  and  when  jewelry,  or  gold 
or  silver  articles  of  any  kind  are  purchased 
or  taken,  he,  she,  or  they  shall  note,  in  said 
book,  all  letters  or  marks,  described,  engrav- 
ed, or  cut  thereon. 

''Sec.  8.  That  it  shall  be  the  duty  of  every 
person  or  firm  of  persons  aforesaid,  to  make 
ou»  and  deliver  to  the  chief  of  police  of  said 
city,  every  day  before  the  hour  of  twelve 
o'clock  noon,  a  legible  and  correct  copy 
from  the  book  required  in  g  7  hereof,  giving 
an  accurate  account  and  description  of  each 
and  all  of  the  articles  and  things  purchased 
or  taken  during  the  preceding  day,  the  price 
paid  therefor,  the  precise  time  of  purchase 
or  taking,  the  name  and  residence  of  the  per- 
son or  persons,  from  whom  such  purchases 
were  made,  and  a  description  of  the  person 
or  persons  (as  near  as  may  be)  from  whom 
purchased  or  taken. 

"Sec.  9.  The  book  provided  for  in  g  7  of 
this  ordinance  shall  at  all  reasonable  times 
be  open  to  the  inspection  of  the  mayor  of  said 
city,  or  of  the  chief  of  police,  or  any  mem- 
ber of  the  police  force,  thereunto  authorized 
by  the  said  chief  of  police. 

**Sec.  10.  It  shall  be  the  duty  of  every 
person  or  firm  of  persons,  licensed  as  afore- 
said, upon  him,  her,  or  them  (as  the  case  may 
be)  receiving  information  or  learning  that 
any  goods,  article,  or  thing  left  with  him, 
her,  or  his  or  her  firm,  has  been  lost  or  stolen, 
to  notify  in  writing  the  chief  of  police  of  the 
fact,  giving  the  name  of  the  person  from 
whom  he,  sue,  or  they  received  the  same,  the 
time  when  it  was  received,  and  of  any  other 
facts  connected  therewith,  that  may  tend  to 
the  discovery  or  conviction  of  the  thief  or 
thieves. 

''Sec.  11.  No  person,  or  firm  of  persons, 
licensed  as  aforesaid,  shall  purchase  or  take 
any  goods,  articles,  or  thing  offered  him,  her, 
or  them,  from  any  person  under  the  age  of 
gizteen  years,  or  from  any  perbon  who  is  at 


the  time  in  toxica  led,  or  from  any  person  who 
is  an  habitual  drunkard;  nor  knowingly 
take  or  purchase  from  any  servant  or  apprea- 
tice  any  goods,  article,  or  thinir,  without 
first  ascertaining  that  such  article  or  thing 
is  the  property  of  the  person  or  peiBona  offer- 
ing to  sell  or  pledge  the  same. 

^Sec.  12.  Any  person  or  persons  who  shal  1 
violate  anv  of  the  pro vi sons  or  requirements 
of  this  ordinance,  on  conviction  thereof  shall 
be  punished  by  a  fine  of  not  less  than  $5, 
nor  more  than  $50  and  costs  of  prosecution ; 
or,  by  imprisonment  at  hard  labor  in  the  com- 
mon jail  of  the  county  of  Kent,  or  in  any 
penitentiary,  jail,  workhouse,  house  of  cor- 
rection, or  almshouse  of  said  city,  in  the 
discretion  of  the  court  or  magistrate  before 
whom  the  conviction  may  be  had,  for  a  pe- 
riod of  not  less  than  five  days  nor  more  than 
ninety  days.  And  in  case  such  court  or 
nuigistrate  shall  only  impose  a  fine  and  coeta, 
the  offender  may  be  sentenced  to  be  impris- 
oned at  hard  labor  in  the  common  jail  of  the 
county  of  Kent,  or  in  any  penitentiary,  jail, 
workhouse,  house  of  correction,  or  almshouse 
of  said  city,  until  the  payment  of  such  fine 
and  costs,  for  a  period  of  not  less  than  five 
days  nor  more  than  ninety  daya. " 

Messrs,  Henry  J.  Felker  and  EUurvey 
Joslin,  for  plaintiff  in  certiorari: 

In  determining  a  question  as  to  the  reason- 
ableness of  an  ordinance,  the  court  will  have 
to  regard  all  the  circumstances  of  the  particu- 
lar city  or  corporation,  the  objects  sought  to 
be  attained,  and  the  necessity  which  exists  for 
the  ordinance. 

What  the  legislature  distinctly  says  may  be 
done  cannot  be  set  aside  by  the  courts  be- 
cause they  may  deem  it  unreasonable  or  againsi 
sound  policy. 

1  Dill.  Mun.  Corp.  8d  ed.  §§  827.  828. 

Where  the  municipal  legislature  has  the 
power  to  act,  it  must  be  governed,  cot  by  our 


oouQt  of  the  persooal  property  and  valuables 
taken  by  them  In  pawn  during  the  preoedinir  day, 
toffetber  with  other  particulars  respectlnfr  such 
pecBons  and  froods,  is  not  unjust,  unreasonable, 
tyrannical,  or  oppressive,  but  Is  a  reasonable 
means  of  keepingr  the  pawnbroker's  business  free 
from  frreat  abuse  by  reason  of  thieves  disposing 
of  stolen  ffoods  in  their  shops,  such  an  ordinance 
being  made  in  the  interest  of  the  public  and  in- 
tended for  the  detection  and  prevention  of  crime. 
Launder  v.  Chicago,  111  lU.  291, 53  Am.  Rep.  aSK. 

In  Launder  v.  Chicago,  supra^  the  question  was 
whether  the  legislature  bad  conferred  the  power 
on  the  city  council  to  pass  an  ordinance  relating  to 
pawnbrokers,  the  legislature  having  given  the  city 
council  in  cities,  and  the  president  and  trustees  in 
viliages.  power  ''to  license,  tax,  regulate,  suppress, 
and  prohibit  .  .  .  pawnbrokers,  •  .  .  and  to 
revoke  such  licenses  at  pleasure**  (Rev.  Stat.  chap. 
Zi,  %  92,  subs.  41),  and  the  court  held  that  such 
grant  of  power  was  purely  a  matter  of  discretion 
with  the  city  authorities,  whether  they  granted 
such  licenses  or  wholly  prohibited  and  suppressed 
such  business  within  the  city,  and  that  in  such  a 
case,  if  the  city^granted  a  hcense,  it  might  impose 
such  conditions  and  burdens  as  it  might  see  fit,  the 
latitude  of  power  growing  out  of  the  fact  that  it 
was  discretionary  to  prohibit  the  business,  ur  11- 
cense  it  on  such  terms  as  the  city  might  choose. 

And  in  Heitzelman  v.  Sute  (Tex.)  26  S.  W.  729, 
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upon  a  prosecution  under  the  pawnbroker  act,  the 
defendant  was  convicted  of  receiving  in  pledge  an 
article  of  property  and  selling  the  same  without 
complying  with  the  laws  regulating  pawnbrokers, 
for  which  he  was  fined  $100  under  article  386  of  the 
Penal  Code.  It  was  held,  upon  appeal,  that  evi- 
dence of  the  fact  that  he  was  carrying  on  a  pawn- 
broking  business,  and  that  he  failed  to  file  a  copy 
of  the  advertisement,  or  report  of  the  sale  in  ques- 
tion, as  required  by  the  law,  was  properly  ad- 
mitted to  rebut  any  suggestion  of  mistake  or  inat- 
tention, and  to  show  beyond  controversy  that  the 
sale  was  made  in  violation  of  law. 

So,  In  Van  Baalen  v.  People,  40  Mich.  268,  the  de- 
fendant -was  fined  for  carrying  on  the  business  of 
a  pawnbroker  without  a  license  contrary  to  the 
city  ordinance,  and  an  exception  was  taken,  by 
way  of  certiorari,  upon  the  ground  that  the 
ordinance,  which  imposed  a  fine  of  $200,  was  un- 
reasonable in  consequence  of  the  magnitude  of  the 
charge,  and  was  therefore  invalid:  but  the  oourt 
refused  to  interfere,  holding  that  where  the  power 
to  license  was  not  evidently  abused  and  made  a 
pretext  for  doing  what  was  a  violation  of  a  consti- 
tutional right,  the  courts  would  not  Interfere  with 
municipal  discretion. 

In  Launder  v.  Ohicago,  lU  111.  201,  63  Am.  Repw 
626,  It  was  shown  that  the  pawnbroker  would  not, 
without  the  license  conferred  upon  him  by  thedcy 
authorities,  have  had  a  right  to  oarry  on  the  bust- 
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diflcretioD,  bui  by  its  own,  and  we  Bball  not  be 
basty  in  conTicting  tbem  of  being  unreason 
able  in  the  exercise  of  it 

Fuiher  y.  llarritburg^  2  Grant  Cas.  991, 
1854;  St.  Louts  Y,  Weber,  44  Mo.  647;  Com.  v. 
Bchffriaon,  5  Cash.  438;  Vintnert^  Co,  t.  Pauey, 
1  Borr.  239;  Workingham  v.  Johmon,  Cas.  T. 
Haidw.  285;  PoulUnf  Co.  v.  PhOlipi,  6  Bing. 
N.  O.  814;  Si.  Paid  v.  Cdlter,  12  Minn.  41; 
Cbm.  Y.  Patch,  97  Mass.  221. 

Mr,  Frank  A«  Kadgermt  for  defendant  in 
certiorari : 

A  proaecution  ander  an  ordinance  is  a  crim- 
fn&l  case 

Peoples.  Banrakan,  75  Micb.  611,  4  L.  R. 
A.  751;  Ntnihtia^  v.  Weitfall.  75  Mich.  603; 
StaU  V.  Vail,  57  Iowa.  108:  PlatteviUe  v.  J/c- 
Kernan  (Iowa)  11  N.  W.  798. 

The  acquittal  had  on  the  19tb  day  of  De- 
cember, by  the  learned  jud^e  of  the  superior 
court,  cannot  be  appealed  from,  and  a  writ 
of  certiorari  will  not  lie,  and  the  order  la 
final. 

StaU  T.  Grotikau,  78  Wis.  694. 

In  People  v.  LeaviU,  41  Mich.  470,  the  court 
says:  "If  the  state  of  the  case  is  such  that  the 
cciitention  cannot  be  otherwise  than  speciila- 
tive,  and  no  rights  of  the  parties  can  be 
changed  in  point  of  law,  it  is  not  incumbent  on 
the  court  to  formulate  opinions." 

This  court  cannot  under  this  proceeding  set 
aside  the  judgment  of  the  superior  court,  and 
the  order  made  therein,  discharging  respond- 
ent Said  order  is  final.  If  this  court  should 
quash  the  proceedings  of  the  superior  court, 
it  would  not  change  ihe  status  of  this  case. 

WhUbeck  Y.*Hudson,  50  Mich.  86;  People  T. 
Hobson,  48  Mich.  27. 

No  right  of  the  parties  can  be  changed,  and 
It  is  not  incumbent  on  the  court  to  formulate 
an  opinion. 

Knapp  V.  Qamtby^  4tl  Mich.  876;  PoweU  y. 
People,  Id.  108. 

The  council  had  no  right  to  compel  a  man  to 


pay  $26  for  a  license,  the  duration  of  which  ia 
subject  to  the  whim  and  caprice  of  as  uncer- 
tain a  body  as  the  common  council. 

Re  Frazee,  62  Mich.  396;  Chaddock  y.  Day 
75  Mich.  627,  4  L.  R  A.  809;  HughM  y.  Re 
eorder'a  Court,  75  Micb.  574;  People  y.  Arm^ 
strong,  78  Mich.  288,  2  L.  R.  A.  721. 

The  right  to  follow  a  perfectly  lawful  busi- 
ness cannot  be  left  to  an  unregulated  discre- 
tion. 

People  Y.  Armstrong,  supra;  1  Dill.  Mun. 
Corp.  §  262. 

errant,  J.,  deliyered  the  opinion  of  the 
court: 

1.  It  is  first  insisted  that  this  is  a  criminal 
case,  that  the  action  of  the  court  amounted 
to  an  acquittal,  and  that  the  city  is  therefore 
remediless.  This  position  cannot  be  main- 
tained. There  was  no  trial  upon  the  merits. 
The  court  simply  refused  to  proceed  to  trial, 
and  quashed  the  proceedings,  because  it  held 
the  ordinance  inyalid.  This  court  has  re- 
peatedly issued  the  writ  of  mandamus  to  com- 
pel circuit  and  recorder's  courts  to  proceed 
with  the  trial  of  criminal  cases  under  simi* 
lar  circumstances.  People,  RiMson,  y.  Swift, 
59  Mich.  529 ;  SadUr  Y.SheaJian,  92  Mich.  630. 
See  n)so  Ware  v^  Loveridge,  75  Mich.  488. 
While  the  writ  of  mandamus  may  be  the 
more  appropriate  remedy,  the  same  result  is 
reachea  by  the  writ  of  certiorari,  which  has 
been  held  to  be  the  proper  remedy  to  reyiew 
conyictions  for  yiolation  of  city  ordinances. 
Swijt  y.  Judges  of  Circuit  Ct.  64  Mich.  487 ; 
People  y.   WhiU,  53  Mich.  587. 

2.  It  is  next  insisted  that  the  ordinance  is 
so  unreasonable  that  it  should  be  declared 
yoid.  The  charter  expressly  confers  upon  the 
common  council  the  power  to  license  and  reg- 
ulate pawnbrolcers,  junlL  dealers,  and  dealers 
in  second  band  goods.  Courts  cannot  inter- 
fere with  legislatiye  discretion,  and  are  slow 
to  declare  ordinances  inyalid  because  unrea- 


in  question,  and  therefore  he  took  the  prly- 
ilegewhicb  was  granted  bim  by  the  city  aathorltfes 
subject  to  the  restriotloos  and  burdens  Imposed  by 
the  ordf nance  in  question. 

In  Kuhn  y.  Chicago,  80  III.  App.  SOii,  It  was  oon- 
tended  that  1 1711  of  the  ordinance  of  the  city  of 
Cbicairo,  which  proylded:  ''No  pawDbroker  or  loan- 
broker,  or  keeper  of  a  loan  office,  shall,  under  any 
pretense  whatever,  purchase  or  buy  second-hand 
furniture,  metals,  or  clothes,  or  any  other  article  or 
thing  whatever  to  him  or  her  olfered  as  a  pawn  or 
pledge,**— was  unreasonable,  because  it  Imposed  a 
penalty  on  pawnbrokers  for  doing  that  which  was 
lawful  for  other  persons  to  do;  but  the  court  held 
that  the  statute  (111.  Bev.  8tat.  art.  ft,  chap.  24, 
I  1)  authorized  cities,  not  only  to  regulate  pawn- 
brokers, but  to  suppress  and  prohibit  them,  and 
therefore  the  imposition  of  a  fine  for  a  breach  of 
such  regulation  applied  equally  to  all  pawnbrokers, 
and  was  therefore  not  unreasonable. 

Id  Queen  v.  Inland  Revenue  Oomrs.,  Oh1son*S 
Case,  Garland's  Case  [1881]  1 Q.  fi.  48S,  the  question 
arose  under  the  English  pawnbroker's  act  of  1S72, 
•  80,  which  provided  that  a  pawnbroker's  license 
was  only  to  be  granted  to  an  applicant  upon  the 
production  of  a  magistrate's  certificate,  '*save  that 
it  shall  not  be  neceanry  for  any  person  being  at 
Che  oommenoement  of  this  act  a  licensed  pawn- 
broker, or  for  his  executors,  administratoni,  as- 
signs, or  auooeaioiB,  to  obtain  such  certificate.**  It 
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was  held  that  the  exemption  in  favor  of  a  pawn- 
broker licensed  at  the  oommeDcenaeot  of  the  act 
was  not  confined  to  the  business  which  was  t  hen 
actually  carried  on  by  such  pawnbroker,  but  wusa 
general  exemption  in  fayor  of  all  persons  who 
were  then  licensed  pawnbrokers,  and  that  there- 
fore after  the  commencement  of  the  act  such  a 
licensed  pawnbroker,  bis  executors,  administra- 
tors, assigns,  or  successors  could  open  a  new  busi- 
ness upon  payment  of  the  license  duty  without 
the  production  of  a  magistrate's  certifioate. 

But  in  Phillips  y.  Atlanu,  78  Ga.  773,  it  was  held 
that  unless  there  was  a  municipal  ordinance  au- 
thorizing it,  the  recorder  could  not  impose  a  fine 
for  engaging  in  the  business  of  a  pawnbroker  with- 
out a  license,  but  that  a  valid  ordinance  on  the 
subject  might  be  enforced  in  that  way,  under 
1 2187  of  the  Code  of  that  state. 

So,  in  Shuman  v.  Fort  Wayne,  127  Ind.  100, 11 L. 
B.  A.  878,  it  was  held  that  an  ordinance  requiring 
pawnbrokers  to  take  out  licenses  was  not  author- 
ized by  a  statute  empowering  city  councils  to 
make  by-laws  and  ordinances  not  inconsistent 
with  the  laws  of  the  state,  and  necessary  to  carry 
out  the  objects  of  the  corporation. 

And  in  Schaul  v.  Charlotte  (N.  C.)  24  S.  E.  68S,  it 
was  held  that  the  businesses  of  broker  and  pawn- 
broker constituted  separate  and  distinct  classes, 
and  that  it  was  competent  for  the  city  authorities 
under  the  priyate  laws,  to  impose  an  entirely  dlf- 
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■ooable,  when  the  power  to  legislate  upon  the 
subject  has  been  conferred  upon  the  common 
council.  The  council's  discretion,  and  not 
the  court's,  must  control.  In  such  matters 
the  city  authorities  are  usually  better  judges 
than  the  courts.  Fisher  v.  Earriiitkirg,  3 
Grant,  Cas.  291 ;  Com.  v.  Bohertion,  5  Cush. 
488 ;  8t.  Louis  V.  Weber,  44  Mo.  547 ;  1  Dill. 
Man.  Corp.  §  828.  **  Regard  must  be  had  to 
nil  the  circumstances  of  the  particular  city 
or  corporation,  the  objects  sought  to  be  at- 
Uiined.  and  the  necessity  which  exists  for  the 
ordinance. "  Id,  §  837.  It  is  common  knowl- 
edge that  thieves  resort  to  these  places  to  dis- 
pose of  their  stolen  goods,  and  that  unscru- 
pulous, and  oftentimes  criminal,  persons  are 
engaged  in  the  business.  The  business, 
therefore,  comes  expressly  within  the  control 
of  the  police  power  of  the  state,  and  is  prop- 
erly subject  to  reasonable  rules  and  regula- 
tions. A.  very  clear  abuse  of  this  power  must 
be  shown  in  order  to  justify  the  court  in  de- 
claring the  regulations  to  be  unreasonable 
and  void.  While  this  business  is  legitimate 
in  the  absence  of  any  statute  law  controlling 
it,  no  inalienable  riglit  exists  to  carry  it  on 
without  complying  with  those  provisions  and 
restrictions  which  the  legislative  power  of 
the  stnte  has  seen  fit  to  reauire.  This  brings 
us  to  the  provisions  complained  of.  Neither 
the  license  fee  of  $35  or  $50  nor  the  bond  is 
unreasonable.  This  was  decided  in  Kitsan 
V.  Ann  Arbor,  36  Mich.  825.  The  license  fee 
in  that  case  was  $100  for  keeping  a  saloon  or 
restaurant,  and  the  bond  $2,000.  The  de- 
fense was  that,  if  it  assumed  to  license  the 
sale  of  intoxicating  liquors,  the  ordinance 
was  void  under  the  Constitution  which  pro- 


hibited its  sale ;  and  if  it  involved  the  licenae 
of  a  restaurant  it  was  void,  as  unreasonable, 
and  in  restraint  of  trade.  The  ordinance  did 
not  provide  for  or  authorize  the  sale  of  in- 
toxicating liquors.  It  was  insisted  that  a 
saloon  was  necessarily  a  place  for  the  sale  of 
such  liquors.  The  court  held  otherwise,  and 
in  illustrating  the  argument  said :  **  A  pawn- 
broker might  as  well  attempt  to  do  business 
without  a  license,  by  confining  his  dealings 
to  stolen  goods,  or  an  auctioneer,  by  making 
no  legitimate  sales,  and  holding  none  but 
Peter  Funk  auctions. "  There  is  nothing  un- 
reasonable in  requiring  such  persons  to  keep 
a  record  of  their  purchases  and  sales,  and  to 
furnish  a  statement  thereof  to  the  police  de- 
partment. This  provision  is  no  more  unrea- 
sonable, and  certainly  is  as  essential  for  the 
protection  of  society,  as  the  law  regulating 
druggists,  which  requires  them  to  record  in 
a  booK  t^e  names  of  all  persons  applying  for 
intoxicating  liquors,  the  date  of  sale,  the 
amount  and  kind  of  liquor  sold,  and  the  pur- 

Posc  for  which  the  same  was  to  be  applied, 
ub.  Acts  1887,  act  No.  813,  ^  3.  The  stat- 
utes of  Eeveral  states  provide  that,  in  order 
to  obtain  a  license  for  the  sale  of  intoxicating 
liquors,  the  application  must  be  indorsed  by 
a  certain  number  of  freeholders,  certifying  to 
the  good  character  and  reputation  of  the  ap- 
plicant. This  is  upon  the  theory  that  the 
state  has  the  right  to  require  that  such  busi- 
ness shall  be  carried  on  by  reputable  men, 
and  not  bv  the  disreputable,  vicious,  and 
criminal  classes.  This  provision  has  been 
universally  sustained  by  the  courts.  The 
same  principle  applies  to  junk  dealers  and 
pawnbrokers,  and  we  find  nothing  unreason - 


ferent  license  tax  upon  pawnbrokers  and  brokers, 
but  thnt  the  private  act  of  1866,  which  related  to 
the  license  to  be  paid  by  brokers,  did  not  extend 
to  pawDbrokers,— the  court  oitingr  and  approvlD? 
of  the  principal  case  of  RosaNBAUic  v.  Newbbbn 
(N.  a)  post,  128. 

In  Fulton  v.  District  of  Columbia,  2  D.  C  App. 
431,  it  was  held  that  •  8  of  the  act  of  Coni^ress  of  Jan- 
uary 26, 1887  (24  Stat,  at  L.  p.  968),  authorizing  the 
commissioners  of  the  District  of  Columbia  to  make 
police  regulations  for  the  government  of  the  dis- 
trict, which  prohibited  pawnbrokers  from  permit- 
ting the  redemption  or  removal  of  the  article 
pawned  from  the  place  of  business  of  such  pawn- 
broker. Junk  dealer,  or  person  engaged  in  the 
second-hand  clothing  business,  for  the  space  of 
twenty-four  hours  thereafter,  was  an  unreasonable 
regulation,  in  so  far  as  it  prohibited  the  redemption 
and  removal  of  all  pawned  property  by  the  owner 
thereof,  and  was  not  within  the  powers  given  to 
such  commissioners  by  the  said  statute  nor  by  the 
general  resolution  of  February,  180^;  and  a  convic- 
tion under  It  was  therefore  quashed  and  the  ac- 
cused discharged. 

ni.  Jwik  dealers, 

A  junk  shop  has  been  defined  as  a  plaoe  where 
odds  and  ends  are  purchafied  or  sold.  Charleston  v. 
Goldsmith.  12  Rich.  L.  470. 

Where  a  city  ordinance  prohibited  the  purobase 
or  sale  of  old  metal,  old  ropes,  rags,  and  other  odds 
and  ends  in  a  shop  kept  within  the  city,  without  a 
license,  it  was  held  that  the  defendant,  whose  busi- 
ness consisted  in  the  buying  and  keeping  in  bis 
store,  and  shippiug  from  thence,  for  sale,  the  ar- 
ticles in  question,  was  properly  convicted,  under 
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the  dty  ordinance,  of  keeping  a  Junk  shop  witboul 
a  license.   Ibid. 

In  Com.  V.  Leonard,  140  Mass.  478, 64  Am.  Rep.  485« 
the  defendant  was  Indicted  as  a  Junk  dealer  for  re- 
ceiving stolen  goods,  and  not  complying  with  the 
provisions  of  the  Massachusetts  statuses  and  the 
ordinance  of  the  city  of  Cambridge,  which  required 
him  to  keep  a  book  for  the  purpose  of  entering  a 
record  of  the  articles  purchased  by  him,  and  It  was 
held  that  if  the  defendant  Intentionally  neglected 
to  keep  such  book  for  the  purpose  of  tracing  all  ar- 
ticles purchased  by  him  as  a  Junk  dealer,  suoh  a 
fact  was  competent  to  be  considered  by  the  Jury. 

The  provisions  of  6S  1,  2, 22,  26,  and  %,  of  the  Ohio 
act  of  April  16, 1888  (80  Ohio  Laws,  129),  and  •  29,  as 
amended  by  the  act  of  March  25, 1884  (81  Ohio  Laws, 
78),  which  required  that  In  cities  of  the  first  grade 
of  the  first  class  a  proprietor,  or  lessee,  of  a  theater, 
and,  inter  aliOy  every  dealer  in  second- hand  articles 
and  keepers  of  Junk  shops,  should  pay  a  license  as 
therein  provided,  that  no  person  should  engage  in 
any  suoh  business  until  a  lioense  therefor  should 
have  been  obtained,  and  that  any  person  who 
should  violate  any  of  the  provisions  of  the  act 
should  be  punished  by  fine,— have  been  held  not  to 
be  in  conflict  with  the  Constitution.  Marmet  v. 
State,  45  Ohio  St  6a. 

In  Pitts  V.  Yicksburg,  7B  MiSR.  181,  the  question 
raised  was  whether  Junk  stores  were  embraced  in 
the  term  '"stores"  in  63990  of  the  Mississippi  Code  of 
1892,  by  which  a  privilege  tax  was  levied  on  each 
store  where  the  stock  never  exceeded  in  value 
$2,000.  The  court  held  that  suoh  stores  were  within 
the  provisions  of  the  Code,  as,  until  the  legislature 
undertook  the  work  of  claissiflcation  of  stores  gen- 
erally, the  generic  term  used  in  the  Code  would 


1895. 


Okai^d  IIafids  y.  Bbaudt. 


181 


tble  in  the  requiremeni.  that  the  application 
to  enter  upon  the  busineas  shall  be  indorsed 
by  twelve  freeholders. 

We  cannot  hold  unreasonable  that  proyi- 
giou  prohibiting  the  licensee  from  purcliasing 
from  boys,  intoxicated  persons,  or  habitual 
dranka'.ds.  The  reason  for  this  provision  is 
apparent,  for  it  is  well  known  that  there  aro 
many  young  thieves  in  the  large  cities,  wh, 
steal  property,  and  resort  to  these  places, 
ready  to  sell'them  for  mere  nominal  sumse 
It  is  also  well  known  that  habitual  drunkards 
will  use  the  same  means  to  obtain  money  to 
satisfy  their  appetites  for  intoxicating  li- 
quors. 

The  only  other  provision  we  need  to  notice 
is  that  giving  the  power  to  revoke  the  license 
arbitrarily.  It  seems  to  be  conceded  by 
counsel  for  the  city  that  the  common  council 
does  not  possess  the  right  to  revoke  the  ]  icense 
without  cause  shown.  He  says:  "It  must 
be  presumed  that  this  rifi^ht  would  be  exer- 
cised only  in  cases  of  yu>lation  of  the  con- 
ditions of  the  ordinance,  and  after  an  investi- 
gation of  such  a  charge ;  otherwise  an  action 
of  t]ie  common  council  in  assuming  to  so  re- 
voke arbitrarily  could  be  restrained  from  do- 
ing, injustice  to  the  licensee."  No  express 
power  to  revoke  is  conferred  upon  the  coun- 
cil. In  the  investigation  we  have  been  able 
to  make  we  find  but  few  autliorities  bearing 
upon  the  subject,  and  counsel  in  tlicir  briefs 
have  cited  none.  We  find  two  authorities 
Bostaining  this  power.  Gam.  v.  Kimley^lZ^ 
Mass.  579 ;  Martin  v.  8iate,  23  Neb.  871.  But 
in  both  these  cases  the  express  power  to  re- 
voke was  conferred  upon  the  city  by  its  char- 


ter. If  no  reservation  of  the  right  to  revoke 
was  reserved  in  the  license,  there  would  be 
little  difficulty  in  reaching  a  conclusion. 
Has  the  common  council  the  right  to  insist, 
as  a  condition  precedent  to  the  issue  of  the 
license,  that  the  applicant  shall  agree  that 
his  license  may  be  revoked  at  the  will  of  the 
council?  is  the  question  presented.  Tlie  ne- 
cessity of  a  rigid  control  over  this  business 
in  our  large  cities  is  clear.  Convictions  are 
difficult  though  the  public  authorities  may 
be  well  convinced  that  stolen  goods  are 
bought  and  sold  at  these  places.  The  busi- 
ness is  not  necessary  to  the  welfare  of  society 
or  the  public.  The  common  council,  with 
the  knowledge  of  all  the  facts  before  them  to  a 
greater  extent  than  courts  can  possibly  have, 
have  determined  that  it  is  well,  iu  their  judg- 
ment, to  require  these  conditions.  While  the 
exercise  of  any  arbitrary  power  may  seem 
harsh,  still  we  are  of  the  opinion  that  thia 
requirement  is  not  so  unreasonable  as  to  re- 
quire the  courts  to  declare  it  void.  Counsel 
for  defendant  cite  and  rely  upon  Cfiaddoek  v. 
Day-  75  Mich.  527,  4  L.  R.  A.  809 ;  IIugh€9 
V.  Hecorder^s  Court,  75  Mich.  574  ;  Re  Frazee, 
63  Mich.  39tJ ;  People  v.  Armstrong,  78  Mich. 
288,  2  L.  R.  A.  721.  An  examination  of  these 
cases  will  show  that  in  neither  their  facts  nor 
principles  are  they  like  the  case  at  bar.  It  is 
unnecessary  for  us  to  note  the  distinctions. 

We  hold  the  ordinance  valid,  and  the  order 
of  the  court  beloto  is  reversed,  and  the  court  di- 
rected to  proceed  with  the  trial  of  the  cause. 

The  other  Justices  concur. 


embrace  any  species  of  store  not  otherwise  partio- 
nlarlf  named  and  taxed,  there  beinf?  no  reference 
to  any  particular  class  or  character  of  ^ cods  named, 
the  word  he\ug  broad  enoiifrh  to  cover  any  store, 
even  one  in  which  the  dealer  dealt  in  old  Iron  and 
other  metals,  old  glaoi^  old  rope,  and  old  paper 
itock. 

Where  a  junk  dealer  <Dok  exceplion  to  a  oity  or^ 
dlnanoe  imposing  a  tax  or  license  of  $250  upon 
every  member  of  a  company  or  firm,  and  every 
person  not  oonneoted  with  a  company  or  firm, 
keepincr  a  Junk  store,  upon  the  ground  that  the 
eame  was  not  constitutional,  since  it  imposed  dif- 
ferent sums  or  licenses  on  the  general  dealer  In 
merchaDdiae  and  the  dealer  in  specified  articles,  the 
court  held  that  the  constitutional  requirement  that 
taxation  should  be  equal  and  uniform  tfaroufrbout 
the  state  (art.  118)  did  not  Inhibit  the  legislature 
from,  nor  deprive  it  of,  the  power  of  dividing  the 
objects  of  taxation  into  classes,  but  that  it  did  com- 
mand the  law-making  department  of  the  govern- 
ment  to  impose  the  same  burden  upon  all  who  were 
fai  the  same  class;  and  further,  that  the  legislature 
of  the  state  having,  by  act  of  1870  (Extra  Bess.  pp. 
85-931.  empowered  the  city  council  to  levy  taxes  and 
impose  a  license  tax  upon  all  persons  pursuing  any 
trade,  profession,  or  calling,— the  tax  imposed  upon 
the  defendant  as  a  Junk  dealer  was  legaL  New  Or- 
leans V.  Kaufman,  28  La.  Ann.  288, 29  Am.  Bep.  888. 

Bat  hi  Pitts  V.  Vicksburg,  supra^  wbere  it  was 
•ought  to  show  that  the  rounidiMd  tax  levied  by  the 
efty  (Hrdlnance  upon  Junk  stores  was  done  in  the 
exercise  of  the  police  power  of  the  city,  but  the  or- 
dinance itself  plainly  declared  that  the  taxes 
therein  ennmerated  were  levied  in  order  to  provide 
a  revenue  for  the  city,  the  court  held  that  the  au- 
thority to  levy  taxes  by  a  city  was  not  embraced  In 
its  poilee  power,  the  power  to  raise  revenue  being 
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I  one  thing,  and  the  power  of  polioe  regulation 
another,  and  that  therefore  the  oity  had  no  power 
to  levy  the  tax. 

See  also  the  case  of  Duluth  v.  Bloom,  66  Mlon.  97* 
21 L.  B.  A.  689,  inifra,  TV. 

IT.  Deaiers  In  second-hand  ciotJtes, 

Second-hand  or  oast-off  garments,  blankets,  bed- 
ding, and  bed-clothes  become  dangerous  by  reason 
of  the  nature  of  their  previous  use,  condition,  or 
exposure.  Greensboro  v.  Ehrenreich,  80  Ala.  679, 00 
Am.  Rep.  130. 

Dealers  in  second-hand  articles,  and  keepers  of 
Junk  shops,  may  properly  be  classed  with  pawn<> 
brokers  and  keepers  of  loan  offloes  who  are  re- 
quired to  obtain  licensee  because  of  Imposing 
special  burdens  by  reason  of  their  requiring  the  su- 
pervising powers  of  the  polioe.  Bfarmet  v.  State, 
46  Ohio  St.  68. 

Ordinances  having  for  their  object  the  protection 
of  the  health  of  the  inhabitants  are  regarded  as  po- 
lice regulations  subject  to  which  the  individual 
holds  his  right  of  liberty  or  property,  and  pre- 
sumptions will  be  Indulged  in,  in  favor  of  their  ne- 
cessity, propriety,  and  validity,  and  where  not 
unreasonable,  or  partial,  nor  oppressive,  nor  incon- 
sistent with  the  legislative  policy  of  the  state,  they 
will  IM  sustained.  Greensboro  v.  £brenreich« 
supra. 

In  State  v.  Segel,  60  Minn.  607,  it  was  held  that  an 
ordinance  passed  pursuant  to  the  charter  of  the 
oity  of  Minneapolis,  which  authori2sed  the  city 
council  to  make  and  enforce  ordxnanoes  to  license 
and  regulate  ''dealers  in  second-hand  goods,**  em- 
braced dealers  in  second-hand  furniture. 

Second-hand  or  cast-ofF  garments,  blankets,  bed- 
ding, and  t)ed-clothe8  are  not  per  se  Introductlve  of 
infectious  or  contagious  disease,  and  a  lawful  boai- 
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▲n  ordlnaAce  making  it  unlawAil  to 
import  into  a  town  any  Becond-hand 
elothin§^»  garment,  oloth,  or  bed  f  arnlture  for 
the  purpoao  of  selling  or  offering  It  for  sale,  la 
Yotd  as  an  attempt  absolutely  to  prohibit  a  law- 
fnl  business  not  in  itself  necessarily  a  nuisance, 
but  which  may  be  conducted  without  danger  to 
the  community  when  properly  regulated. 

(February  SS.  1896.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Franklin  County  con- 
victing him  of  a  violation  of  a  town  ordinance 
against  selling  second-hand  clothing.  Reversed. 

Defendant  had.  prior  to  the  enactment  of  the 
ordinance,  procured  a  quantity  of  second-hand 
clothing  which  be  intended  to  sell  in  Louis- 
burg,  and  at  the  time  the  ordinance  was  passed 
it  was  at  the  railroad  station  unpacked.  Sub- 
-sequently  he  placed  it  in  his  store  and  sold 
some  of  it,  for  which  act  he  was  subjected  to 
this  prosecution.  The  expert  evidence  in  sup- 
port of  the  necessity  of  tbe  ordinance  was  to 
the  effect  that  contagions  diseases  are  caused 
by  germs  which  might  be  carried  in  woolen 
fabncs  and  could  not  be  absolutely  destroyed 
by  anything  but  heat  of  250  degrees  F.  which 
<iegree  of  heat  would  Injure  tbe  fabric. 

Further  facts  appear  in  tbe  opinion. 

MessTB,  Charles  M.  Cooke  ft  Son  for  ap- 
pellant. 

Mr.  F.  S.  SpraiU«  for  appellee: 

If  tbe  immediate  acts  of  the  legislature  may 
not  be  investigated  by  the  judicial  department, 
it  must  logically  follow  that  its  acts  done 
through  the  medium  of  municipal  agency  may 
not  likewise  be  investigated . 

Hex  V.  Arundel,  Hob.  109;  BrodTiaxr.  Qroam, 
64  N.  C.  244;  Field  v.  Cla/rk,  148  U.  8.  649.  86 
L.  ed.  294;  State.  Pangbarn,  v.  Tonng,  82  N.  J. 
L.  29;  Ex  parte  Wren,  68  Miss.  512,  56  Am. 
Rep.  825. 

The  ordinance  Is  a  fair  and  proper  exercise 
x)f  the  police  power  given  to  the  town. 

Dill  Mun.  Corp.  §  95,  pp.  187.  138;  Tiede- 
man,  Pol.  Powers,  §  1226,  p.  482. 


Town  authorities  where  tbe  power  is  given 
in  tbe  charter  may  regulate  trade. 

17  Am.  &  Eng.  Enc.  Law,  p.  254,  note  2. 

The  town  may  pass  ordinances  to  protect 
health. 

2  N.  C.  Code,  §  8802,  Acts  1887,  chap.  142; 
HiU  V.  Charlotte,  72  N.  C.  55;  Dill.  Mun.  Corp. 
§  869,  p.  489;  act  1893,  Quarantine  Acta. 

Tbe  presumption  is  in  favor  of  the  reason- 
ableness and  validity  of  the  ordinance. 

Van  Hook  v.  Selma,  70  Ala.  861, 45  Am.  Rep. 
87;  17  Am.  &  Eng.  Enc.  Law.  p.  248;  Taunton 
V.  Taylor,  116  Mass.  260;  Com,  y.  Patch,  97 
Mass.  221. 

If  the  ordinance  operate  indiscriminately 
upon  and  is  enforceable  by  the  same  species  of 
process  against  all  persons  it  is  constitutionaL 

State V.  Tenant,  110N.C.612,  15  L.R  A.  42a 

This  is  so  although  by  its  terms  it  is  confined 
in  its  operations  to  a  particular  locality. 

State  V.  Moore,  104  N.  C.  721;  8taU  v.  Pen- 
dergraas,  106  N.  C.  664;  State  v.  Summerfield, 
107  N.  C.  898;  1  Dill.  Mun.  Corp.  §  880;  Stat« 
V.  Mu9e,  4  Dev.  &  B.  L.  319;  States.  Ghambert, 
98  N.  C.  600;  State  v.  Joyner,  81  N.  C.  534; 
StaU  V.  StovaU,  103  N.  C.  416;  Cooley,  Const. 
Lim.  *390. 

Montgomery*  J.,  delivered  the  opinion  of 
the  court: 

The  ordinance  for  a  violation  of  which  tbe 
defendant  was  convicted  is  as  follows:  "  No. 
47.  That  it  shall  be  unlawful  for  any  person, 
merchant,  or  dealer  to  import  into  the  town  of 
Louisburg,  for  the  purpose  of  selling  or  offer- 
ing for  sale,  any  second  hand  clothing,  gar- 
ment, cloth,  or  bed-furniture;  and  any  person, 
merchant,  or  dealer  who  shall  import  any  such 
article  into  said  town  with  the  purpose  afore- 
said, or  shall  sell  or  offer  the  same  for  sale, 
shall  for  every  such  act  be  subject  to  a  fine  of 
$25."  It  is  enacted  in  chapter  142  of  the  pri- 
vate acts  of  1887  that  the  general  laws  in  re- 
gard to  cities  and  towns,  in  the  Code,  shall  ap- 
ply to  the  town  of  Louisburg;  and  it  is  pro- 
vided in  that  chapter  of  the  Code  that  the 
commissioners  of  towns  "  may  pass  laws  for 
abating  or  preventing  nuisances  of  any  kind, 
and  for  preserving  tbe  health  of  the  citizens," 
and  that  **  they  may  enforce  their  by  laws  and 
regulations  bv  imposing  penalties  on  such  as 
violate  them.      The  preamble  sets  forth  that 


•ness  of  selling  or  dealing  in  them  may  be  carried  on 
without  danger  to  the  public  health.  Greensboro 
V.  Ehrenretch,  tfupro. 

Where  an  ordinance  reacbes  beyond  the  scope  of 
necessary  protection  and  prevention,  into  the  do- 
>mam  of  restraint  of  lawful  trade,  by  permanent- 
<l7  prohibiting  the  importation,  selling,  or  other- 
wise  dealing  in  second-hand  or  cast-off  garments, 
blankets,  bedding,  and  bed  clothes,  though  they 
may  not  have  been  used  by  persons  or  in  districts 
infected  with  such  diseases,  it  will  not  be  upheld. 
Ibid. 

In  Greensboro  v.  Ehrenreioh,  tupra^  the  town 
charter  conferred  authority  *'to  pass  and  enforce 
all  ordinances  deemed  necessary  or  proper  to  pre- 
vent the  introduction  of  infectious  diseases,  and  to 
preserve  the  health  of  the  Inhabitants  of  the  same,** 
4ind  under  such  power  the  corporate  authorities 
passed  an  ordinance  declaring  **that  it  shall  be  un- 
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lawful  for  any  person  to  import,  sell,  or  otherwise 
deal  In  cast-off  garments,  blankets,  bedding,  or 
bed-clothes  in  said  town  .  .  .  provided,  that  this 
ordinance  shall  not  apply  to  the  sale  of  said  arti- 
cles not  imported,  and  that  have  not  been  used  by 
persons  having  infectious  diseases.**  The  court 
held  that  the  municipal  authorities  had  not  power 
under  the  charter  to  pass  the  ordinance  in  question. 
Although  the  municipal  government  may  pern 
sanitary  ordlnanoes  for  the  preservation  of  health 
within  its  limits,  may  prevent  articles  of  merchan* 
dlse  or  other  things,  which  have  been  used  by  per- 
sons or  in  plaoes  infected  with  oontagiouB  diseases- 
from  being  brought  into  the  town,  may  establish 
quarantine  and  reasonable  inspection  regulations, 
and  provide  for  disinfecting  or  destroying  the 
germs  of  disease  as  far  as  practicable,  and,  it  may 
be,  for  obtaining  satisfactory  assurance  that  auch 
articles  have  not  been  exposed  to  an  infectious  or 
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the  object  of  the  ordinance  was  the  protection 
•of  the  health  of  the  community.  Beyond  ques 
tion,  the  general  assembly  ba9  power  to  author- 
ize the  commissioners  of  towns  lo  pass  by-laws 
intended  to  prevent  the  introduction  or  infec- 
tious or  coDtaeious  diseases,  and  to  preserve 
the  public  health,  and  the  powers  conferred 
under  the  statutes  above  referred  to  are  ad- 
mitted to  be  sufficient  for  those  purposes. 
r>uch  ordinances  are  regarded  as  police  regula- 
tions, are  of  the  utmost  consequence  to  the 
;reneral  welfare,  and  if  tbev  be  reasonable,  im- 
partial, and  not  against  the  general  policy  of 
the  state,  must  be  submitted  to  by  individuals, 
for  the  good  of  the  public.  In  truth,  the  pub- 
lic healUi,  and  the  peace  and  good  order  of  the 
community,  ought  to  be  the  chief  concern  of 
the  authorities  of  cities  and  towns;  and  the 
courts  are  quick  to  encouraire  watchfulness  in 
this  respect  on  their  part,  will  always  presume 
that  they  have  acted  from  a  sense  of  propriety 
and  necessity,  and  will  never  interfere  with  or 
set  aside  their  ordinances  unless  it  appears 
•clearly  that  they  are  unreasonable,  or  beyond 
the  scope  of  their  authority.  It  is  not  to  be 
doubted,  however,  that  the  courts  have  the 
right  to  inquire  into  any  alleged  abuse  of  their 
powers,  and  to  restrain  them  when  they  tran- 
scend the  limits  of  their  authority. 

The  question  presented  in  this  case  for  our 
consideration  is  whether  the  commissioners  can, 
under  the  powers  given  them  by  law,  in  their 
•discretion,  absolutely  prohibit  a  lawful  busi- 
ness, not  in  itself  necessarily  a  nuisance,  but 
which  may  be  conducted  without  danger  to 
the  community,  when  properly  regulated.  The 
sale  of  second  hand  clothing  is  not  a  nuisance 
per  96,  but  is,  on  the  other  hand,  a  lawful  busi- 
ness, and,  under  proper  regulation?,  may  be  so 
conducted  as  to  be  without  danger  to  the  health 
of  the  community,  and  at  the  same  time  to  be  of 
sreat  benefit  to  a  large  portion  of  the  people. 
There  is  nothing  dangerous  to  health  in  articles 
of  second-hand  clothing,  of  themselves.  They 
can  only  become  noxious  by  reason  of  prior 
use, — of  having  been  worn  or  possessed  bv  per- 
sons themselves  infected,  or  living  in  infected 
communities.  The  town  authorities  wo\ild 
have  the  right  to  compel  fumigation  and  disin- 
fection of  second  hand  clothing.  They  might 
require  proper  assurances,  before  such  articles 
were  imported  or  offered  for  sale,  that  they 


have  not  been  bought  in  or  brought  from 
markets  or  places  where  epidemics  of  contagi- 
ous or  infectious  diseases  were  or  had  been  re- 
cently prevailing,  or  tbey  might  prohibit  the 
further  sale  of  such  stocks  from  which  articles 
had  been  sold  and  had  communicated  disease. 
In  the  case  of  Oreent^xtro  v.  Ehrenreieh,  80  Ala. 
579,  60  Am.  Rep.  130,  the  ordinance  was  not 
as  prohibitory  as  the  one  before  us,  and  the 
court  there,  in  passing  upon  its  validity,  said: 
'*  Municipal  authorities,  having  power  to  abate 
nuisances,  cannot  absolutely  prohibit  a  lawful 
business  not  necessarily  a  nuisance,  but  may 
abate  it  when  so  carri<d  on  as  to  constitute  a 
nuisance.  They  cannot  under  the  claim  of  ex- 
ercising the  police  power,  substantially  prohibit 
a  lawful  trade,  unless  it  is  so  conducted  as  to 
be  injurious  or  dangerous  to  the  public  health. 
If  they  can  declare  It  unlawful  to  import,  sell, 
or  otherwise  deal  in  second-hand  or  cast  off 
garments,  blankets,  bedding,  and  bedclothes, 
without  regard  to  the  circumstances  or  neces- 
sity, they  may,  under  the  same  power,  declare 
it  unlawful  to  import  or  sell  meat  because  at 
some  times  and  in  some  places,  it  is  infected 
with  trichina."  The  same  principle  is  also  de- 
cided in  WeU  v.  lUcard,  24  N.  J.  Eq.  169.  We 
are  of  the  opinion  that  the  commissioners  tran- 
scended their  powers  in  the  passing  of  this  or- 
dinance; that  It  is  unreasonable,  in  that  it  is 
prohibitory  of  a  business  lawful  in  itself,  and 
that  it  U  void. 
Error. 


J.  "R08ENBAUM,  AppU. 

V. 

City  of  NEWBERN. 


(. 


N  a. 


.) 


!•    The  term  "merchant*' embraces  all  who 

buy  and  sell  any  species  of  movable  aroods  for 
gain  or  profit. 

8.  A  merchaAt  may  be  compelled  to  pay 
a  license  tax  tor  tbe  sale  of  second-hand 
goods,  although  be  pays  another  for  the  business 
of  selling  general  merchandise. 

8.  A  tax  of  $4  per  month  levied  upon  a 
person  as  a  dealer   in    second«hand 


■oontagtons  disease,  yet  the  power  cannot  be  carried 
beyond  what  is  necessary  for  protection.    Ibid, 

In  Bastman  v.  Chicago,  79  111.  178,  it  was  held  that 
a  book  seller  who  dealt  in  such  stock  as  was  usually 
kept  in  a  retail  book  store,  and  bought  and  sold  in 
-connection  with  his  other  business  second-hand 
books,  was  not  a  dealer  in  second-hand  goods 
within  tbe  provisions  of  •  1,  chap.  24,  of  an  ordi- 
nance of  the  city  of  Chicago  which  declared: 
'*Any  person  who  keeps  a  store,  offloe,  or  place  of 
business  for  the  purchase  or  sale  of  second-hand 
clothing*  or  garments  of  any  kind,  or  second-hand 
.goods,  wares,  or  merchandise,  is  hereby  declared 
to  be  a  dealer  in  second-band  goods.** 

In  Dnluth  ▼.  Bloom,  66  Minn.  97, 21  L.  R.  A.  689, 
the  defendant  was  conyioted,  under  an  ordinance 
<rf  the  city  of  Doluth,  of  '^carrying  on  and  con- 
dncting  the  business  of  dealer  in  second-hand 
goods  without  first  having  obtained  a  license  so  to 
da**  The  facts  showed  that  he  dealt  in  new  and 
second-hand  f  omlture  exoluaively,  and  the  ques- 
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tion  was  whether  such  business  came  within  tbe 
provisions  of  the  oity  ordinance  which  gave  the  city 
authority  power  to  license  and  regulate,  inter  olio, 
pawnbrokers,  dealers  in  second-hand  goods,  junk 
dealers,  etc.,  and  provided  that  the  council  should 
have  power  to  regulate  and  define  who  should  be 
considered  as  such  dealers.  The  first  section  pro- 
vided that  no  person  should  carry  on  or  conduct 
the  business  or  calling  of  a  pawnbroker  or  dealer 
m  second-band  goods  without  first  obtaining  a  U^ 
cense,  but  did  not  attempt  to  define  who  should  be 
considered  as  pawnbrokers  or  dealers  in  second- 
hand goods:  and  the  last  clause  of  the  7th  section 
provided  that  all  the  provisions  of  that  ordinance 
should  apply  to  any  person  keeping  a  second-hand 
store  or  junk  shop.  The  court  held  that  the  de- 
fendant*s  store  was  not  a  junk  shop  within  tbe 
meaning  of  the  ordinance  which  applied  only  to 
pawobroker*B  shops  and  to  second-bjEind  stores,  or 
shops  of  the  class  oommonly  known  as  junk  shops. 
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elothin^,  and  a  tax  of  $1  per  month  on  the  oo- 
cupatlon  of  sellinir  general  merohandtse,  do  not 
violate  a  constitutional  requirement  of  uniform- 
ity, since  this  requires  uniformity  only  between 
those  belongring  to  the  same  class. 

4.  A  penal  ordinance  requiring^  second- 
hand clothing  to  be  disinfected  by  fumi- 
gation, and  requiring  payment  of  a  fixed  price 
therefor  according  to  the  nature  of  the  garment, 
must  be  deemed,  in  the  absence  of  direct  apfl  un- 
questionable proof  to  the  contrary,  to  be  for  the 
protection  of  the  public  health. 

6.  It  is  matter  of  nniTemal  knowl- 
edfi^e  that  second-hand  clothing  Is  often  the 
means  of  communicating  contagious  and  danger- 
ous diseases. 

(FaireHoOi,  Ch.J.,  and  Furches^  X,  dissenL) 

(March  10. 1896.) 

APPEAL  by  plaintiflf  from  a  Judgment  of 
the  Superior  Court  for  Craven  County  in 
favor  of  defendant  in  an  action  brought  to  en- 
join the  collection  of  certain  taxes  Imposed  for 
the  privileKe  of  doiu^  business.    Ajflrmed, 
The  facts  are  stated  in  the  opinion. 
Mefurs.  W.  £.  Clarke,  M.  De  W.  Stev- 
enson, and  W.  D.  Mclver  for  appellant 
2dr.  W.  W.  Clark  for  appellee. 

Avery»  J.,  delivered  tbe  opinion  of   the 
court: 

Where  a  municipality  is  clothed  with  tbe 
power  to  impose  a  tax  upon  persons  engaged  in 
mercantile  business,  tbe  authority  is  subject  to 
the  fuudamental  restriction  that  it  shall  not  be 
so  exercised  as  to  discriminate  between  persons 
of  the  same  class.  State  Railroad  7'ax  Cases, 
92  U.  S.  675,  23  L.  ed.  668.  *'It  is  unquestion 
ably,  however,  in  tbe  discretion  of  the  taxing 
power  to  graduate  the  tax  according  to  the  ex- 
tent of  the  business  so  taxed,  or  to  impose  a 
single  tax  upon  the  occupation  without  regard 
to  its  extent."  State  v.  Powell,  100  N.  C.  527. 
But  tbe  law  of  uniformity  does  not  prohibit 
the  classification  by  the  municipality  of  dealers 
in  a  particular  kind  of  merchandise  sepa- 
rately from  those  whose  business  it  is  to  sell 
other  articles  falling  within  tbe  same  generic 
term.  The  term  ''merchant"  embraces  all  who 
buy  and  sell  any  species  of  movable  goods 
for  gain  or  profit.  But  courts  everywhere 
lend  their  sanction  to  legislative  acts  putting 
dealers  in  dry  goods  and  dealers  in  spirituous 
liquors,  drugs,  or  fresh  meats  into  different 
cla3.*-es,  and  imposing  a  license  tax  upon  tbe 
one,  and  a  tax  in  proportion  to  capital  em- 

f)Ioyed  or  sales  made  on  tbe  others,  or  a  tax  or 
icense  fee  of  the  same  kind,  but  differing  in 
amount,  upon  each  of  the  subclasses  created. 
In  StaU  V.  Worth,  116  N.  C.  1007,  it  was  held 
that  tbe  business  of  manufacturing  ice  was 
comprehended  under  the  general  term  "trade," 
and  that,  where  a  municipality  was  acting  un- 
der the  grant  of  authority  to  impose  a  privilege 
tax  upon  trades  and  professions  *'a  levy  of  |66 
per  annum  for  storage,  manufacture,  or  sale  of 
ice  at  wholesale,  with  the  privilege  of  retailing." 
was  reasonable  and  constitutional,  because  it 
provided  for  no  discrimination  between  per- 
sons engaged  in  storing,  man u fact  urine  or  sel- 
ling at  wholesale  or  retail  the  particular  kind 
of  merchandise  upon  which  the  burden   was 
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imposed,  but  fixed  the  levy  upon  a  class  of 
traders  distinctly  defined  in  the  ordinance.  It 
was  expressly  held  there  that  dealers  in  or  man- 
ufacturers of  different  articles  of  merchandise 
might,  in  the  discretion  of  the  municipal  au- 
thorities, be  subjected,  in  separate  classes,  to 
license  taxes  varying  in  amount  as  to  each  of 
tbe  classes.  Of  course,  it  follows  that  the  over- 
looking of  manufactures  of  shoes  would  not 
render  invalid  a  tax  upon  another  company 
whose  product  was  ice,  tobacco,  or  cotton 
goods.  It  Is  t  beref ore  settled  that  the  only  uni- 
formity contemplated  in  tbe  constitutional  re- 
striction (Const,  art.  5,  ^  B)  is  that  betweei^ 
those  belonging  to  the  same  class  {Slate  Rail- 
road Tax  Cases,  supra),  and  it  would  seem  aU 
most  needless  to  cite  authorities,  other  thai^ 
State  V.  Worth,  supra,  in  support  of  the  propo- 
sition that  the  legislature  had  the  authority  to 
delegate  to  the  defendant  the  power  to  make 
such  levies.    Const,  art.  5,  §  4. 

Tbe  levy  complained  of  was  not  imposed 
upon  property,  but  upon^Hie  business  of  sell- 
ing second-hand  clothing.  Had  the  lax  beei> 
imposed  upon  the  clotbine  sold  as  a  property 
tax,  it  must  have  been  levied  in  conformity  to- 
the  requirements  of  tbe  Constitution,  both  as  to 
uniformity  and  value.  But  it  was  within  the 
sound  discretion  of  the  municipal  legislators,  if 
they  were  empowered  to  tax  the  occupation  or 
business  at  all,  to  determine  what  amount 
should  be  paid  by  every  person  belonging  to  a. 
well  defined  class  pointed  out  in  an  ordinance. 
State  V.  Powell,  supra.  It  is  clear  that  the  city 
had  authority  to  ''levy  and  collect  a  license 
tax  for  the  privilege  of  carrying  on  any  trade, 
profession,  or  business"  within  the  limits  of  the- 
city,  not  only  under  the  charter,  but  under  the- 
general  law.  State  v.  Worth,  supra;  Code* 
§  8800.  Whatever  power  the  legislature  pos- 
sesses under  the  Constitution  has  been  dele- 
gated to  the  municipality,  and  the  question  for 
consideration  here  is,  not  whether  the  court,  in 
the  exercise  of  a  sound  discretion,  will  hold 
the  ordinance  to  be  just,  reasonable,  or  wise» 
but  whether,  resolving  all  doubts  as  to  the  ex- 
ercise of  legislative  authority  by  its  agent  as 
would  be  done  in  favor  of  a  statute  enacted  by 
the  legislature  itself,  itclearlv  appears  that  th& 
ordinance  is  unconstitutional.  The  authority 
**to  levy  and  collect  a  license  tax  for  the  privi- 
lege of  carrying  on  any  trade,  profession,  or 
busine.ss."  subject  to  a  prescribed  limit  as  to- 
amount,  necessarily  carried  with  it,  by  im- 
plication, tbe  power  to  classify  the  various^ 
kinds  of  business,  just  as  the  legislature  might 
have  done.  If,  therefore,  it  be  conceded  that 
the  court  can  revise  the  classification  adopted 
by  tbe  city,  when  it  does  not  appear  upon  its 
face  that  there  was  a  purpose  to  discriminate  in 
restraint  of  trade,  there  is  no  reason  why  any 
one  of  the  taxes  imposed  in  Schedules  B  and  O 
of  the  revenue  act  (Laws  1895,  chap.  116)  should 
not  be  brought  before  tbe  courts  for  revie^T^ 
on  tbe  ground  that  it  is  unreasonable  to  levy  it 
on  that  particular  class  of  subjects,  though 
it  be  admitted  that  it  sometimes  constitutes 
a  distinct  kind  of  business,  because  some  dealer 
msy  have  chosen  to  make  his  business  more 
general  in  its  character.  In  the  absence  of  any 
evidence  of  a  purpose  to  break  down  the  sale- 
of  this  species  of  goods,  courts  are  powerless. 
It  is  the  peculiar  province  of  the  legislature  to 
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reform  the  laws  no  as  to  make  the  beoefits  ex- 
tend to  and  ihe  buidens  bear  equally  upon  all 
c]a.«ses  of  people. 

The  plaintiff  complains  that,  in  addition  to 
the  tax  of  t'^  per  month  levied  upon  ber  as  a 
dealer  in  secondhand  clothiof?,  she  is  liable, 
under  another  ordinance,  to  a  license  tax  of  |1 
per  month  for  the  privilege  of  selling  other  gen- 
eral merchandise.  If  the  city  of  Wilmington 
would  have  been  authorized  to  levy  the  tax  im- 
posed in  Worth's  Case  upon  a  general  merchant, 
notwithstanding  the  fact  that  be  added  to  his 
general  business  that  of  wholesale  dealer  in 
ice,  it  is  clear  that  the  plaintiff  could  not 
evade  a  tax  on  one  distinct  business  l:y  com- 
bining with  it  another.  Because  clothing 
may  be  comprehended  under  general  merchan- 
dise, the  courts  cannot  question  the  honesty  or 
the  soundness  of  the  discretion  of  the  city  au- 
thorities in  subdividing  a  larger  class  of  deal- 
ers into  two  or  more,  distiosuisbed  by  the 
lines  of  goods  sold  by  each.  Indeed,  it  is  the 
duty  of  the  courts,^  impute  to  all  who  exer- 
cise legislative  authority  proper  motives,  and, 
as  l)etween  two  constructions  of  their  legisla- 
tion, to  adopt,  if  possible,  that  which  brings  it 
within  the  purview  of  their  powers.  State  v. 
Moore,  104  N.  C.  714.  It  does  not  seem  to  be 
contended  that  the  municipality  is  attempting 
to  exact  from  the  plaintiff  license  taxes  greater 
in  the  aggregate  yearly  amount  than  the  limit 
fixed  by  the  charter,  though  another  ordinance 
provides  that  a  tax  of  $1  per  month  shall  be 
imposed  on  general  merchants,  and  $4  on  any 
dealer  whose  business,  in  part  or  in  whole,  is 
aelling  second-band  clothing,  since  the  limit 
applies  only  to  the  amount  of  any  single  li- 
cense tax,  not  to  the  ageregate  amount  of  two 
when  they  are  lawfully  imposed.  The  rule 
laid  down  in  ^ate  v.  Poicell  precludes  us  from 
reviewing  the  exercise  of  the  discretion  in 
classifying  those  subjected  to  such  burdens,  or 
in  determining  what  amount  shall  be  imposed 
upon  each.  But  the  Constitution  of  Korth 
Carolina  authorizes  the  legislature,  not  only  to 
impose  a  license  tax  upon  the  occupation  of 
selling,  but  a  property  tax  upon  the  goods  sold, 
provided  the  statute,  upon  its  face,  allows  no 
discrimination;  and,  subject  to  the  same  re- 
strictions, the  legislature  may  delegate  this 
power  to  municipalities.  State  v.  Steunaon, 
109  N.  C.  731. 

The  plaintiff  by  way  of  recital  sets  forth 
that  the  defendant  has  passed,  and  has  already 
enforced,  another  ordinance,  which  imposes  a 
fine  of  $50  for  selling  or  offering  for  sale  sec- 
ond-hand clothing  without  having  it  disin- 
fected by  fumigation,  and  by  paying  a  price 
fixed  acc(^ding  to  the  nature  of  ihe  garment, 
as  set  foitn  in  the  ordinance.  A  part  of  the 
relief  asked  is,  not  only  that  the  city  authori- 
ties be  restrained  from  collecting  more  than  $1 
per  month  as  a  license  tax,  but  that  they  be 
restrained  from  exacting,  in  future,  fees  so 
large  as  plaintiff  has  paid  for  disinfecting  the 
clothirg  now  on  hand.  This  ordinance  was 
passed,  clearly,  in  the  exercise  of  police  power 
claimed  to  have  been  delegated  by  the  state, 
and  is  an  assumption  of  authority  quite  dis- 
tinct from  the  power  to  levy  license  or  taxes. 
Though  relating  to  the  same  subject-matter, 
the  validity  of  the  two  acts  is  in  no  way  de- 
pendent upon  the  same  grants  of  power  {State 
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V.  Stevenaon,  attpra),  and  the  passage  of  the 
one  has  no  bearing  upon  the  right  to  enact  the 
other.  The  previous  passing  of  the  ordinance 
requiring  disinfection  does  not  tend  to  show 
that  the  ordinance,  the  enactment  of  which 
was  declared  in  Potoeire  Case  to  be  an  unre- 
viewable exercise  of  sound  discretion,  was  un- 
authorized. The  license  tax  was  lawfully  im- 
posed, if  the  municipality  was  clothed  with 
the  power  to  classify,  and  did  not  discriminate 
in  the  exercise  of  its  delegated  authority.  The 
ordinance  requiring  disinfection  was  enacted* 
ostensibly — and,  until  direct  and  unquestioua- 
ble  proof  to  the  contrary  is  offered,  must  be 
deemed  in  reality  to  have  been  passed— for  the 
protection  of  the  public  health.  "The  legisla- 
ture is  empowered  under  the  organic  law  to  re- 
strict an  individual  by  direct  enactment  in  the 
exercise  of  such  dominion  and  control  over  his 
own  house  or  premises,  as  may  result  in  injury 
to  others,  provided  the  prohibitory  or  restrain- 
ing statute  does  not  upon  its  face  discriminate 
in  favor  of  one  person  or  class  of  persons  over 
others.  And,  though  the  law-making  power 
can  unquestionably  create  a  municipal  corpo- 
ration and  delegate  legislative  authority  to  it, 
it  cannot  clothe  the  creature  with  power  to  do 
what  the  Constitution  prohibits  the  creator  from 
doing."  State  v.  Tenant,  88  Am.  St.  Kep.  716, 
and  note:  Id.  110  N.  C.  609,  15  L.  R.  A.  428; 
State  V.  Mf)ore,  104  N.  C.  721;  Muglery,  Kan- 
sas, 128  U.  S.  628,  81  L.  ed.  205.  When  the 
municipslity,  however,  attempts  to  abuse  a 
power  expressly  and  rightfully  granted  to  it,  by 
restricting  the  dominion  of  the  owner  over  his 
property,  not  according  to  a  rule  general  and 
uniform  in  its  application  to  a  class  of  persons 
or  to  a  classification  of  property,  the  ordinance 
imposing  such  restraint  is  unconstitutional  and 
void.  State  v.  Tenant,  supra,  and  authorities 
there  cited.  But  the  charter  (Priv.  Laws 
1879,  chap.  42,  ^  18)  empowers  the  municipal 
authorities  "by  all  needful  ordinances  to  secure 
order,  health,  quiet,  and  safety"  within  the 
limits  of  the  city.  It  was  not  unreasonable  to 
require  one  who  was  engaged  in  the  sale  of 
second  hand  clothing  to  turn  it  over  to  the  city 
authorities  to  be  disinfected.  It  is  a  matter  of 
universal  knowledge  that  such  clothing  is  the 
means,  often ,  of  communicating  contagious  and 
dangerous  diseases;  and  it  was  but  a  proper 
and  lawful  use  of  the  authority  to  protect  the  * 
health  of  the  community,  under  local  gov- 
ernment of  the  city,  to  use  the  means  adopted 
to  prevent  the  introduction  of  disease.  The 
right  to  sell  or  to  buy  such  articles  is  not  an 
absolute  one,  but  may  be  subjected  to  such 
restriction,  by  the  lawmaking  power  intrusted 
with  the  authority,  as  may  be  necessary  to 
make  its  exercise  consistent  with  the  safety 
and  security  of  others. 

The  general  property  tax,  being  imposed  un- 
der a  distinct  grant  of  authority,  must  be  con- 
sidered separate  and  apart  from  the  exercise  of 
any  other  power,  and,  so  considered,  just  such 
an  ordinance  as  that  under  consideration  has 
been  declared  to  be  in  conformity  with  the 
constitutional  requirements  and  consistent  with 
the  ad  valorem  levy  on  property.  Oatlin  v. 
Tarboro,  78  N.  C.  119.  The  plaintiff  was  not 
entitled  to  recover  dama&:es  from  the  munici- 
pality for  passing  an  ordinance  in  the  exercise 
of  its  legislative  authority  as  a  branch  of  the 
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ffovernment  (Mofjtt  v.  As7ief>ille^  103  N.  C.  287; 
Id.  14  Am.  St.  Kep.  810  and  note)  and  can- 
not maintain  ber  status  in  court  upon  any  such 
claim  as  a  cause  of  action. 

The  only  other  remedy  *wbich  the  pinintifif 
demands,  and  upon  whicn  sbe  bases  ber  claim 
of  rigbt  to  maintain  ibe  action,  is  an  injunc- 
tion against  the  collection  of  tbe  license  tax  of 
|4  per  montb,  and  apainst  collecting  tbe 
amount  now  paid  for  disinfecting.  Under  tbe 
proi^ision  contained  in  section  76,  chap.  119  of 
•the  Laws  of  lb95,  tbe  injunction  will  not  lie  to 
restrain  tbe  municipality,  unless  it  appear 
that  the  levy  or  assessment  was  illegal.  If,  as 
has  been  shown,  it  was  competent  to  classify 
dealers  in  second-band  clothing  separately  from 
vendors  of  other  articles  of  general  merchan- 
dise, it  would  follow  that  it  was  no  more  ille- 
gal for  the  city  to  exact  $1  per  month  on  one 
class  and  $4  per  month  on  another,  as  license 
tax  for  distinct  kinds  of  business,  than  it  would 
have  been  to  exact  $66  per  annum  and  an  ad- 
ditional merchant  license  fee  of  $1  per  month 
in  Worth's  Case,  bad  tbe  wholesale  ice  dealer's 
establishment  constituted  a  part  of  a  general 
merchant's  store,  or  to  levy,  in  addition  to  a 
particular  license  tax,  a  uniform  ad  valorem 
tax  on  property.  State  v.  Steverison,  109  N.  C. 
780.  Tbe  ordinance  imposing  a  fine  for  failure 
to  have  the  clothing  disinfected,  and  fixing  tbe 
cost  of  fumigating,  was  also  within  the  pur- 
view of  the  powers  of  tbe  city,  and  this  court 
has  no  authority  to  review  the  schedule  of 
charges  fixed  by  it.  If  the  municipality  has 
abused  the  powers  granted,  it  is  a  grievance  for 
which  complaint  may  be  made  to  tbe  legisla- 
ture, whose  province  it  is  to  restrict  or  with- 
draw entirely  its  legislative  authority;  but  it 
is  obvious  that  the  extraordinary  power  of 
the  courts  cannot  be  invoked  to  restrain  tbe 
exercise  of  a  discretionary  legislative  power, 
and  it  is  as  well  settled  that  the  action  for  dam- 
ages at  law  for  the  alleged  wrongful  exercise 
of  such  powers  will  not  lie.  We  think,  there- 
fore, that  there  is  not,  in  any  aspect  of  the 
case,  a  stateioi  nt  of  a  cause  of  action,  since  no 
amendment  could  be  made,  which  would  es- 
tablish an  apparent  right  to  either  a  restrain- 
ing order  now  or  a  verdict  for  damages  on  the 
trial  of  tbe  action. 

ITiere  was  no  error  in  dissolving  the  restrain- 
ing order, 

Furchea»  J.,  dissenting: 

Tbe  plaintiff  is  a  merchant  in  the  city  of 
Newbern,  carrying  a  stock  of  about  $1,500, 
one  tenth  of  which,  or  $i50,  is  second-hand 
clothing.  The  city  has  one  ordinance  taxing 
all  merchants  $1  per  month  for  the  privilege  of 
merchandising  within  its  corporate  limits,  and 
another  ordinance  requiring  all  merchants 
dealiner  in  second-hand  clothing  to  submit  it  to 
city  authorities  for  fumigation  to  be  done  at 
the  expense  of  tbe  owner,  and  imposing  a  fine 
of  $50  if  this  is  not  done,  and  a  third  ordi 
nance  imposing  another  tax  on  dealers  in  sec- 
ond-hand clothing  of  $4  per  month.  The 
plaintiff  claims  that  this  legislation  on  tbe 
part  of  the  city  is  unlawful,  unconstitutional, 
and  oppressive,  and  brings  this  action  to  en- 
join and  restrain  the  city  from  enforcing  these 
ordinances  which  require  her  to  submit  the 
clothing  for  fumigation,  and  to  pay  the  priv- 
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ilege  tax  of  $4  per  month  for  selling  second- 
hand clothing.  The  first  of  the^  ordinances, 
providing  for  fumigation,  falls  under  the  doc- 
trine  of  police  regulations;  and  it  has  beeo- 
beld  at  tbia  term,  in  State  v.  Taft  (N.  C.)  anU^ 
122,  that  second-hand  clothing  is  not  per  s» 
a  nuisance,  and  its  sale  could  not  be  prohibited 
without  evidence  that  they  were  infected,  or 
had  been  brought  from  a  place  known  to  be 
IB  feet ed,  with  contagious  diseases.  Then,  un- 
der what  is  known,  in  law,  as  the  power  of 
police  regulation,  they  might  do  so.  And  as  it 
is  known  that  more  than  ordinary  danger  ezisis- 
in  tbe  handling  and  distribution  of  this  clasa 
of  goods  than  in  first-hand  goods,  the  city  or 
town  might  require  them  to  be  subjected  to  » 
process  of  fumigation,  as  a  kind  of  quarantine 
and  protection  against  this  extra  danger.  AlV 
this  is  allowed  under  what  is  known  as  the  po- 
lice power  of  the  government,  city,  or  town 
and  we  do  not  see  that  plaintiff  has  any 
grounds  to  complain  of  the  second  ordinance, 
requiring  her  to  submit  her  goods  of  this  kind 
to  fumigation.  But  the  next  ordinance,  re- 
quiring her  to  pay  a  tax  of  $4  per  month  for 
the  privilege  01  selling  these  goods,  falls  un- 
der the  law  of  taxation.  The  police  power  of 
the  city  has  nothing  to  do  with  it.  The  power 
of  taxation  exists  in  all  municipal  governments. 
They  could  not  exist  without  this  power. 
Desty,  Taxn.  50.  But  this  power  is  regulated 
and  restricted  by  the  Constitution,  and  also  by 
the  acts  creating  municipalities.  All  taxe» 
levied  on  property  must  be  ad  valorem  and 
uniform.  Const,  art.  5,  §  8.  This  section 
also  authorizes  the  taxation  of  trades,  profes- 
sions, etc.,  and  does  not  in  terms  provide  that 
they  shall  be  uniform.  But  this  court,  in  cod- 
struing  this  section  of  tbe  Constitution,  has 
held  that  it  means  that  this  tax  shall  be  uni- 
form. Qatlin  v.  Tarboro,  78  N.  C.  119.  Ana 
the  question  presented  is.  Is  this  uniform  tax 
levied  for  tbe  purpose  of  revenue  to  support 
the  city  government,  or  is  it  an  attempt  to  do 
by  taxation  what  it  has  no  right  to  do  under  its 
police  power, — destroy  this  business  in  the  ciiy 
of  Newberu?  This  is  a  business  in  which  per- 
sons of  small  means  are  most  likely  to  enga^^e, 
as  it  does  not  require  much  capital  to  carry  it 
on.  And  it  is  easv  to  see  that  a  tax  upon  the 
privilege  of  carrying  on  any  mercantile  busi- 
ness, or  nearly  one  third  of  the  capital  per 
annum,  will  destroy  it.  And  while  it  is 
the  duty  of  the  court  to  attribute  good  mo- 
tives to  the  city  authorities,  and  to  put 
such  a  construction  upon  their  legislatioD 
as  to  sustain  its  legality,  if  it  is  suscepti- 
ble of  such  construction,  it  is  equally  tbe 
duty  of  the  court  not  to  sustain  thWn  if  it  ap- 
pears that  their  acts  are  in  contravention  of 
the  Constitution,  or  of  well-defined  personal 
rights.  Treating  this,  as  we  must  treat  it.  as 
purely  an  act  for  revenue,  we  cannot  see  why 
persons  engaged  in  the  sale  of  this  kind  of 
merchandise  shall  pay  four  times  as  much  for 
the  privilege  as  those  engaged  in  selling  first- 
hand clothin?.  And  taking  into  consideration 
the  three  ordinances  referrSl  to  above,  it  is  ap- 
parent to  us  that  the  purpose  of  this  legisla- 
tion was  to  mn  this  business  out  of  the  trade 
in  Newbern,  and  in  coming  to  this  conclusion 
we  do  not  attribute  bad  motives  to  the  city 
fathers  who  passed  these  ordinances.    We  sup- 
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pose  they  tbongbt  it  would  be  a  good  tbiDg  for 
tbe  city  to  do  8o.  But  we  oiUy  bold  tbat  tbere 
tre  legal  reasons  wby  tbey  cannot  do  so. 

But  is  tbis  tax  uniform,  as  required  by  tbe 
CoDstitution.  and  construed  in  b'atlin  ▼.  lar- 
horo^  mpra  f  It  is  seriously  contended  tbat  it 
is:  and  StnU  v.  W&Hh,  116  i^.  C.  1007;  Statey, 
Moore,  104  N.  C.  714,  and  Slate  v.  JStewneon, 
109  N.  C.  781,  are  cited  as  autborities  to  sus- 
tain tbis  contention.  And,  wbile  tbis  case 
presents  an  interesting  question,  involving 
constitutional  powers  and  personal  rigbts, 
it  seems  to  us  that  it  is  distinguishable  from 
I  lie  cases  cited  for  defendant.  JState  v.  Steven- 
ion  was  for  not  returning  purcbases  as  required 
by  tbe  revenue  act,  for  tbe  reason,  as  be 
claimed,  tbat  be  was  protected  bv  tbe  law  of 
interstate  commerce.  State  v.  Jloore  was  an 
indictment  for  selling  tbirteen  pounds  of  cotton 
after  nigbt,  without  complying  with  tbe  terms 
required  by  tbe  statute,  and  was  sustained  by 
tbis  court  upon  tbe  ground  tbat  it  fell  within 
tbe  lines  of  tbe  police  powers  of  tbe  state, 
which,  we  have  seen,  have  nothing  to  do  with 
the  case  now  under  consideration.  State  ▼. 
Wort/t  was  an  indictment  for  violating  an  or- 
dinance of  tbe  city  of  Wilmington  putting  a 
tax  on  all  manufacturers  of  ice,  wbo  also  should 
have  tbe  privilege  of  sell  ng  at  wholesale  or 
retail.  And  this  court  held  tbat  the  ordinance 
waa  constitutional,  that  manufacturers  of  ice 
were  a  distinct  class,  and  tbat  tbe  tax  applied 
to  all  sucb  manufacturers  alike;  and,  nothing 
more  appearing  to  tbe  court,  the  ordinance 
was  susiained.  It  was  contended  in  tbat  case 
tbat  "manufacturer"  was  a  generic  term,  and 
tbe  same  tax  should  be  put  on  all  manu- 
facturers,—on  tbe  shoemaker  at  bis  bench; 
on  tbe  manufacturer  of  steam  engines  or  of 
ice, — to  make  tbe  tax  uniform.  Tbe  court 
did  not  agree  to  this  proposition,  and  it  is 
claimed  tbat  tbe  decision  in  Worth's  Case  is,  in 
effect,  an  adjudication  of  tbis  case  in  favor  of 
tbe  defendant.  We  do  not  think  so.  Tbere 
must  be  a  line  drawn  somewhere,  or  tbat 
beneficent  provision  of  tbe  Constitution  requir- 
ing uniformity  of  taxation  will  be  emasculated 
And  destroyed.  It  may  be  tbat  Worth's  Case 
is  as  far  as  we  ought  to  go.  But  whether  this 
be  so  or  not,  there  seems  to  be  quite  a  distinc- 
tion between  it  and  tbe  one  under  considera- 
tion. It  is  true  that  "manufacturer"  is  a 
generic  term,  but  tbis  is  subdivided  into  many 
kinds  of  manufacturers,  sucb  as  a  manufac- 
turer of  coi  ton.  of  tobacco,  of  steam  engines, 
farming  Implements,  and  so  many  others  tbat 


tbe  generic  term,  "manufacturer^  does  not 
amount  to  a  definition,  and  one  gets  no  definite 
information  as  to  tbe  business  in  which  tbe 
party  is  engaged  from  tbis  general  term. 

It  is  contended  tbat  ''merchant"  is  a  generic 
name,  and  includes  all  persons  who  buy  and 
sell  goods  of  any  kind;  tbat  a  man  who  sells 
liquor  or  drugs  or  horses  is  a  merchant.  So 
be  may  be  in  the  broad,  "generic"  sense.  But 
tbey  have  another  well-defined  cognomen.  If 
you  were  asked  as  to  the  business  of  a  druggist, 
you  would  not  be  likely  to  say  be  is  a  mer- 
chant in  Raleigh.  If  you  were  to  ask  as  to 
what  business  fi  was  engaged  in,  and  be  was  a 
liquor  dealer,  you  would  not  be  likely  to  say 
be  is  a  merchant  in  Morganton.  Or,  if  you 
were  asked  as  to  tbe  business  of  C,  who  owns 
a  livery  stable,  and  buys  and  sells  horses,  you 
would  not  be  likely  to  say  he  is  one  of  the 
merchants  of  Newbem.  But,  if  you  were 
asked  as  to  tbe  plaintiff's  business,  you  would 
most  likely  say  she  U  a  merchant  in  New- 
bern.  That  would  convey  tbe  business  defini- 
tion as  to  her  occupation.  You  would  be  na 
more  likely  to  go  on  and  say  that  she  has  a 
mixed  atock  of  goods  of  first- band  clothing  and 
second-hand  clothing,  than  you  would  be 
likely  to  say  that  Sberill  <&  Co.,  of  Statesville, 
carry  a  eeneral  line  of  merchandise,  also  ready- 
made  clothing  and  family  groceries.  Sucb 
definitions  as  these  would  not  likely  be  given 
unless  specially  called  for,  by  some  one  Inters 
ested  in  knowing  more  about  the  busioeaa 
than  simply  to  know  whether  be  waa  a  mer- 
chant, it  is  admitted  that,  in  order  to  sustain 
thia  legislation  on  the  part  of  defendant,  treat- 
ing it  simply  as  a  revenue  act,  it  may  make 
tbe  same  distinction  and  discrimination  against 
any  merchant  in  Newbern  who  sells  shoes  aa  a 
part  of  his  stock,  or  who  sells  tobacco  as  a 
part  of  bis  stock ,  or  who  sells  first-hand  clothing 
as  a  part  of  bis  stock;  and  without  enumerat- 
ine  further,  tbat  they  mav  select  any  article  of 
merchandise,  and  discriminate  a^inst  tbe  mer- 
chant who  sells  it  400  per  cent,  if  tbey  choose 
to  do  so.  And  it  is  contended  tbere  is  no  Con- 
stitution, no  law,  and  no  power  to  protect  the 
unfortunate  merchant  from  such  unjust  dis- 
crimination. We  cannot  give  our  assent  to 
sucb  a  proposition;  and  as  it  is  admitted  that, 
unless  the  term  "merchant"  can  be  thus 
chopped  up,  tbe  tax  imposed  by  tbis  ordinance 
is  not  uniform,  I  therefore  think  tbat  tbere  Is 
error. 

Faireloth*  Ch.  J»:    I  concur  in  the  di»- 
senting  opinion. 
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Mary  T.  WHITE,  Appt,, 

V, 

Albert  BREEN. 


!•  Several 
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different  writing 


mmij  be 


NoxE.— For  a  few  anthoriUes  on  the  riirbt  to 
nad  several  papers  together  to  make  a  memo- 
randum under  tbe  statute  of  frauds,  see  note  to 
LouisvlIJe  Asphalt  Yaroiah  Ckx  v.  Lorlck  (S.  C.)  2  L. 
ILA212L 

For  requisites  and  memoranda  generally,  see  also 
Mentz  T.  Newwitter  (N.  Y.)  U  L.  B.  A.  97,  and  note, 
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read  toi^ther  ae  eoaatltuent  parte  ef 
the  memorandiuB  within  the  statute  of 
frauds,  where,  when  tbey  are  viewed  together  in 
tbe  liKht  of  the  situation  and  oiroumstanoea  Of 
the  parties  at  the  time  they  were  written,  they 
show  mimlstakably  tbat  they  i^late  to  the  same 
matter  and  constitute  several  parts  of  one  oon- 
nected  transaction,  although  there  ia  no  express 
reference  from  one  to  the  other. 
8«  The  omlssloii  of  one  or  more  of  the 
ensentlal  elementa  of  a  memorandum 
of  tbe  sale  of  real  property  under  tbe  statute  of 
frauds  from  a  writing  containing  some  of  tbe 
elements  sicrned  by  tbe  appointee  in  a  power  of 
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attorney  to  soil  that  particular  land  may  be  sup- 
plied by  refereooe  to  tbe  power  of  attorney 
wbich  cou Cains  suob  elements. 

8«  A  deacription  of  lota  by  reference  to 
the  streets  and  the  dty  in  which  they 
are  located  and  the  name  of  tbe  owner  suffi- 
ciently Identities  them  for  tbe  purposes  of  tbe 
statute  of  frauds  requirlngr  a  power  of  attorney  to 
sell  lands  to  be  evidenced  by  a  memorandum  in 
writing  identifyinflr  the  property,  in  connection 
with  evidence  that  the  principal  owned  no  other 
property  in  the  city. 

(April  lie,  1894.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Colbert  County  in 
favor  of  defendaDt  in  an  action  brought  to  re- 
cover damages  for  breacli  of  contract  to  sell 
real  estate.    Beversed. 

Tbe  facts  are  stated  in  the  opinion. 

Messrs,  Roolhac  As  Nathan,  for  appel- 
lant: 

The  property  was  suflSdently  described  in 
tbe  correspondence. 

Scanlan  v.  Qeddes,  112  Mass.  16:  Boheriy  v. 
HiU,  144  Mass.  465;  Jenkins  v.  Harnson,  66 
AJa.  345;  Beckwiih  v.  Talbot,  95  U.  S.  289,  24 
L.  ed.  496;  ClemenU  v.  Fearee,  63  Ala.  292; 
LouisdiiU  &  N.  H.  Co,  v.  Bopkin,  76  Ala.  565: 
Ouilmartin  Y.  Wood,  Id.  2\0;  Meyer  v,  Mitchell, 
77  Ala.  312;  Black  v.  Pratt  Coal  dk  G.  Co.  85 
Ala.  510;  Chambers  v.  Bingstaff,  69  Ala.  140; 
Morris  v.  Robinson,  80  Ala.  291:  Qaston  v. 
Weir,  84  Ala.  198;  2  Devlin,  Deeds,  §  1012; 
Pennington  v.  [flock,  93  Ind.  878;  Smiley  v. 
Fries,  104  111.  416;  PhiUips  v.  ffooker,  Phill. 
Eq.  193;  Mead  v.  Parker,  115  Mass.  418,  20 
Am.  Rep.  110;  Simmons  v.  Qpruill,  8  Jones, 
Eq.  9. 

Mr,  Thomas  Seay  for  appellee. 

Head,  J.,  delivered  the  opinion  of  the 
court: 

The  question  in  this  case  is  whether  tbe  writ- 
ings appearing  in  evidence  constitute  such  a 
memorandum  of  a  contract  of  sale  of  tbe  lots 
by  Breen  to  Mrs.  White  as  satisfies  tbe  statute 
oi  frauds.  Breen  was  tbe  owner  of  lot  num- 
bered 4  in  block  numbered  72,  situated  on 
Mont^mery  avenue,  and  lots  numbered  4  and 
5  in  block  numbered  96,  situated  on  Annapolis 
avenue,  in  the  citvof  Sheffield,  Colbert  county. 
Ala.  He  owned  no  other  property  in  that 
city.  On  November  6.  1890,  be  wrote  from 
New  Kingston,  Pa.,  to  W.  H.  Ruffln,  Esq.  of 
Sheffield,  as  follows: 

Would  you  be  kind  enough  to  hunt  up  a 

Furcbaser  for  my  property  in  Sheffield,  Ala.  ? 
will  sell  at  a  reasonable  price.  Hoping  to 
hear  from  you  on  the  subject  soon,  I  remain 
yours  truly,  Albert  Breen. 

Ruffln  replied  that  he  was  not  a  real- estate 
agent,  but,  if  be  (Breen)  desired,  be  would  se- 
cure tbe  service  of  an  a^entin  whose  hands  be 
would  place  the  property  for  sale,  to  which  he 
received  tbe  follovring  reply,  written  from 
New  Kingston,  November  13, 1890: 

Yonr  favor  of  the  8th  came  to  band  last 
evening.  I  wish  you  would  please  secure  the 
services  of  some  good  reliable  person  to  sell  my 
property  at  any  sum  above  five  thousand  dol- 
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lars  ($5,000),  nothing  less.  .  .  .  Please 
start  the  sale  as  jsoon  as  you  can,  and  oblige 
yours  truly,  Albert  Breen. 

Thereupon  Ruffln  placed  the  abovede- 
scribed  lots  (which,  as  we  have  said,  were  tbe 
only  property  owned  by  Breen  in  Sheffield)  in 
the  bandjs  of  A.  J.  Moses,  a  real-estate  agent, 
and  so  notified  Breen  by  letter.  In  tbe  latter 
part  of  November,  1890,  Breen  came  to  Shef- 
field, when  Ruffln  introduced  him  to  Moses  ai 
the  person  in  whose  hands  he  had  placed  the 
sale  of  tbe  property.  Tbua  the  writings  to  this 
point,  without  the  aid  of  extrinsic  evidence, 
place  Breen's  property  in  Sbeffleld.  Ala.,  by 
his  act,  in  tbe  hands  of  Moses,  as  his  agent, 
for  the  purpose  of  finding  a  purchaser.  On 
December  9,  1890,  Moses  wrote  Breen,  from 
Sbeffleld,  as  follows: 

I  have  a  customer  who  will  take  the  prop- 
erty, tiz,,  lot  on  Montgomery  ave.  and  the 
two  lots  and  improvements  on  Annapolis  ave., 
for  $5,000.  at  $1,666.66  payable  January  1st, 
1891,  balance  in  twelve  months.  He  will,  if 
you  desire,  pay  down  $100  to  close  tbe  trade; 
this  sum  to  be  deducted  from  cash  payment 
Reply  at  once.  Yours,  etc., 

A.  J.  Moses. 

To  this  letter  Breen  replied  as  follows: 

Birmingham,  Ala.,  December  14th,  1890. 
A.  J.  Moses,  Esq.,  Sheffield,  Ala.: 

I  returned  this  morning  from  Greensboro, 
Ala.,  where  I  have  been  on  business.  Tour 
letter  of  Dec.  9th  was  handed  to  me  on  my  ar- 
rival here  this  morning.  I  reeret  very  much, 
indeed,  that  I  was  not  here  when  it  came.  I 
will  accept  the  trade  if  $100  are  paid  down  as 
a  security.  Hope  you  can  make  a  trade  with 
same  party.  Hoping  to  hear  from  you  soon 
on  tbe  subject.    Address  as  before. 

Very  truly, 

Albert  Breen. 

To  wbich  Moses  replied  as  follows: 

Sheffield,  Ala.,  Dec.  16th,  1890. 
Albert  Breen.  Esq. — Dear  Sir: 

I  have  closed  with  Mrs.  W.  S.  White  for  tbe 
sale  of  tbe  two  houses  on  Annapolis  avenue 
and  lot  on  Montgomery  avenue  for  $5,000,  as 
follows:  $100  cash;  $1,566.66  payable  Janu- 
ary Ist,  1891;  $3,833.33  payable  in  twelve 
months.  I  wish  you  to  have  deeds  forwarded 
so  as  to  execute  new  deeds  and  mortgage. 
The  former  will  have  to  be  sent  to  Mrs.  Breen 
for  ber  signature,  so  you  had  better  not  delay 
forwardioe  papers  to  my  address,  and  state 
where  new  deeds  will  reach  you  for  signature. 
I  hold  $100  to  confirm  trade. 

Very  truly. 

A.  J.  Moses. 

To  this,  Breen  replied,  by  telegraph,  as  fol- 
lows: 

Birmingham,  Ala.,  Dea  17th,  1890.   9.45. 
To  A.  J.  Moses: 

Yours  all  received,  and  contents  noted. 
Have  sent  for  deeds.  Shall  forwurd  as  soon 
as  received.  Let  me  know  if  mortgage  is  to 
bear  interest.  See  if  Ruffin  got  letter  for  me 
at  Cleveland  House,  and  forward  the  same. 

Albert  Breen. 
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To  whkh  Mofles  replied  by  letter,  m  follows: 

Sheffield.  Ala.,  Dec.  17th,  1890. 
Mr.  Albert  Breen, — Dear  Six: 

Year  telegram  receiyed.  Mr.  Rnffin  for- 
warded your  letter  yesterday.  While  Dotbing 
was  saia  in  reference  to  interest  on  deferred 
payment,  it  is  customary,  and  I  so  understand 
ii,  as  custom  in  eyery  case  shows  deferred  pay- 
ments bear  Interest,  particularly  where  prop- 
erty is  improved  and  producing  an  income. 

Very  truly. 

A«  J.  Moooa. 

On  the  next  day.  December  18th,  Breen.  by 
a  message  to  Moses,  tbrouffh  a  letter  to  Ruffln, 
repudiated,  or  attempted  to  repudiate,  the 
trade,  on  the  ground  that  his  wife  would  not 
d^  at  such  a  low  figure,  to  which  Moses  re- 
plied by  letter  on  the  SOth,  insisting  that  he 
(Breen)  was  bound,  and  urging  him  to  carry 
out  the  ooniract.  On  the  d6th,  he  wrote  Moses, 
expressing  a  willingness  to  close  the  trade  by 
executing  the  papers  and  accepting  a  mortgage, 
but  exacting  8  per  cent  interest  on  the  deferred 
payments,  to  which  he  thereafter  adhered. 
Mrs.  White  refused  to  submit  to  this  exaction  of 
interest,  and  brought  this  action  to  recover  for 
ibe  alleged  breach  of  agreement  to  seU .  W hen 
Xoaes  made  the  bargain  with  Mrs.  White  re- 
lied on.  she  paid  him  |100  in  cash,  and  he  ex- 
eeaied  to  her  a  receipt,  as  follows: 

Sheffield,  Als.,  Dec.  16th,  1800. 
Receiyed  from  Mrs.  Biary  T.  White  one 
hundred  dollars,  on  account  of  purchase  of 
two  houses  and  lots  on  Annapolis  avenue  and 
one  lot  on  Montgomery  avenue,  belonging  to 
Albert  Breen.  ^ 

A.  J.  Moses,  Agent 

The  foregoing  are  the  material  facts.  Upon 
them,  two  questions  arise:  (1)  Did  Moses,  as 
agent  of  Breen,  make  a  contract  of  sale  bind- 
ing upon  his  principal?  (2)  Did  Breen  himself 
make  such  a  contract  binding  him  to  its  per- 
formance? The  first  question  subdivides  itself 
into  two  inquiries,  mt.:  (1)  Was  Moses  law- 
fally  authorised,  in  writing,  by  Breen,  to  make 
the  contract?  (2)  If  so,  do  the  writings  show 
that,  in  pursuance  of  such  authority,  he  made 
a  contract,  evidenced  by  some  note  or  memo- 
randum thereof,  in  writing,  expressing  the 
ci^nsideration,  and  subscribed  by  him? 

The  principles  of  law  growing  out  of  our 
statute  of  frauds,  in  reference  to  contracts  for 
tlie  sale  of  land  or  any  interest  therein,  have 
been  often  and  fully  discussed  in  our  adjudica- 
tions. It  ia  well  settled  that  the  form  of  the 
writing  required  by  the  statute  is  not  material. 
The  contract  may  be  evidenced  by  one  writ- 
ing or  more.  It  may  be  shown  entirely  by 
written  ooneapondence.  Whateyer  form  the 
agreement  may  assume,  if  the  vrriting  or  writ- 
ings, viewed  as  a  whole,  constitute,  in  essence 
or  aubstance  upon  their  face,  a  note  or  memo- 
randum in  vrnting,  subscribed  by  the  party 
nought  to  be  charged,  or  his  agent  la wfulfy*  au- 
thorized in  writing,  showing  who  the  contract- 
ing parties  are,  the  subject-matter  of  the  sale, 
and  the  consideration,  the  statute  is  satisfied. 
JenHfu  T.  Bdrriion,  66  Ala.  857;  Carter  y. 
Shorter,  07  Ala.  268;  Eno9  y.  King,  86  Ala. 
369.  in  cases  of  single  instruments  their  suffi- 
ciency is  genaeally  of  easy  determination. 
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Greater  difflctilties  arise  when,  in  cases  like  the 

1)resent,  the  required  evidence  of  the  contract 
s  sought  to  be  produced  by  the  adjustment 
and  adaptation  to  each  other  of  several  letters 
and  writings  containing  the  negotiations  of  the 
parties,  ana  the  supr^osed  culmination  of  these 
negotiations  in  a  binding  agreement  of  sale. 
In  cases  of  this  character  it  is  certainly  not  es- 
sential that  the  party  charged  should  have 
subscribed  each  paper  forming  a  link  in  the 
chain  of  evidence.  If  the  several  writings, 
upon  their  faces,  viewed  in  the  light  of  the 
situation  and  circumstances  of  the  parties  at 
the  time  they  were  written,  clearly  relate  to, 
and  connect  themselves  with,  each  other,  and 
when  their  contents  are  adjusted,  and  adapted 
to  each  other,  according  to  their  reasonable  and 
practical  import,  invorvlng  in  form  and  order 
the  manifest  sense  and  meaning  of  the  parties, 
there  appears  to  have  been  clearly  made  Known 
the  names  of  the  contracting  parties,  the  subject- 
matter  of  the  sale,  and  the  consideration,  and 
if  it  appears  that  all  this  has  received  the  sanc- 
tion of  the  subscription  of  the  party  sought  to 
be  charged,  or  some  person  by  him  thereunto 
lawfully  authorized  in  writing,  the  statute  re- 
quirement in  reference  to  subscription,  as  well 
as  all  other  particulars,  is  met  We  said  the 
several  writings  must,  upon  their  faces,  clearly 
relate  to,  and  connect  tbemselyes  with,  each 
other.  The  rule,  however,  does  not  necessarily 
require  express  mention  in  one  document  of 
another,  or  in  each  of  all  the  others;  and  this 
statement,  we  conceive,  does  not  modify  the 
rule,  when  properly  interpreted,  as  it  is  stated 
in  Knox  v.  King,  86  Ala.  867,  vu. :  "When 
the  memorandum  in  writing  is  itself  incom- 
plete, it  cannot  derive  aid  from  another  writing 
unless  the  memorandum  refer  to  the  other 
writing;"  and  that  "oral  evidence  cannot  be  re- 
ceived to  connect  the  two  or  to  supply  the 
wanting  link."  This  last  rule  is  subject  to  the 
exception  which  obtains  generally  in  the  con- 
struction of  written  contracts,— that  the  situa- 
tion and  drcumstances  of  the  parties  may  be 
looked  to,  when  necessary,  to  aid  in  arriving 
at  the  meaning  of  what  they  have  written.  An 
explanation  of  these  rules  will  be  found  in 
Jenkins  v.  JIarrieon,  supra.  We  are  of  opin- 
ion that  when  all  the  writings  adduced,  viewed 
together,  in  the  light  of  the  situation  and  cir- 
cumstances of  the  parties  at  the  time  thev  were 
written,  show  unmistakably  that  they  relate  to 
the  same  matter  and  constitute  several  parts  of 
one  connected  transaction,  so  that  the  mind 
can  come  to  no  other  reasonable  conclusion, 
from  the  evidence  so  afforded,  than  that  they 
were  each  written  with  reference  to  those  con- 
current or  preceding,  then  there  Is  such  a  ref- . 
erence  of  the  one  to  the  other  as  satisfies  the 
rule,  although  reference  in  express  terms  does 
not  appear.  The  rule  is  one  founded  in  reason; 
and  when,  as  practical  men.  we  look  at  the 
writings,  and  see,  inhering  in  them,  evidence 
which  entirely  satisfies  the  mind  that  they  all 
relate  to  one  general  transaction,  there  is'  no 
reason  why  they  should  not  be  so  considered. 
There  is  in  such  case  a  direct  reference  of  the 
one  to  the  other,  within  the  meaning  of  the  law. 
The  application  of  the  principle  to  the  facts  of 
this  case  will  illustrate  our  meaning.  The  case 
olBeckwithr.  TaOat,  95 U.  B.2&,  24 L.  ed. 
406,  aptly  illustrates  it. 
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These  rales  of  law  relatine  to  the  form  of 
the  agreement,  and  by  whicn  several  papers 
may  kte  considered  as  bearing  a  connection 
with  each  other,  apply  as  well  to  the  crcHtion 
of  a  power  of  attorney  to  sell  lands  as  to  the 
requisite  noie  or  memorandum  of  the  contract 
of  sale;  but  in  other  res{)ect8  the  characteristics 
of  the  two  (the  power  of  attorney,  and  the  note 
or  memorandum  of  the  contract)  are  essentially 
different,  and  controlled  by  difterent  principles. 
Unlike  the  former,  the  present  statute  requires 
the  authority  of  an  agent  to  subscribe  the  note 
or  memorandum  of  the  contract  for  the  sale  of 
land  for  bis  principal  to  be  conferred  in  writ- 
ing. No  form  ur  method  of  execution  of  the 
power  of  attorney  is  prescribed.  It  may  be  in 
any  form  clearly  showing  the  agent's  author- 
ity, and  be  executed  according  to  any  recog- 
nized common -law  method  of  executing  writ- 
ten instruments.  The  power  may  be  general, 
to  sell  any  lands  of  the  principal  to  any  pur- 
chaser upon  any  terms;  or  it  may  be  partly 
general  and  partly  special  or  limited,  as  to  sell 
particular  land  to  any  purchaser  on  any  terms, 
or  particular  land  to  any  purchaser  on  particu- 
lar terms;  or  it  may  be  entirely  special,  as  to 
sell  particular  land  to  a  particular  purchaser 
on  particular  terms.  In  either  case,  the  agent, 
keeping  within  the  scope  of  his  authority,  may 
make  the  contract  and  execute  the  necessary 
written  evidence  binding  his  principal  to  its 
oerformance 

We  think  it  is  not  to  be  denied  that,  if  the 
lands  were  sufficiently  identified,  Breen  did 
execute  to  Moses  a  power  of  attorney  to  sell 
these  lands.  Let  us  settle,  first,  whether  the 
identification  was  sufficient.  The  power  to 
sell  is  contained  in  the  letter  of  Moses  to  Breen 
of  December  9,  1890,  and  Breen's  direct  reply 
thereto,  expressly  referring  to  it,  of  December 
14,  1890.  These  letters  are  above  set  out.  In 
them,  the  only  description  given  is  **the  prop- 
erty, viz.,  lot  on  Montgomery  ave.  and  the  two 
lots  and  improvements  on  Annapolis  ave." 
This,  unaided,  is  clearly  insufficient.  Is  it 
rendered  sutficient  by  other  writings?  Here 
the  principles  herein  discussed,  touching  the 
manifestation  of  agreements  by  several  writ 
ings  and  reference  to  and  connection  with 
each  other,  are  applicable.  We  have  seen  that 
on  November  6,  1890,  Breen  wrote  to  Ruffin 
requesting  him  to  hunt  him  up  a  purchaser  for 
"my  properly  in  Sheffield,  Ala.''  Ruffin  re 
plied  thai  be  was  not  a  real  estate  agent,  but 
that,  if  he  (Breen)  desired,  he  would  secure  the 
services  of  an  agent  in  whoae  hands  he  would 
place  "the  property"  for  sale.  Breen  replied 
on  November  13,  iSftO,  expressly  referring  to 
.Ruffln's  letter,  saying:  "Please  secure  the 
services  of  some  good  reliable  person  to  sell 
my  property,"  etc.  Thereupon  Ruffin  wrote  to 
Breen,  informing  him  that,  pursuant  to  instruc- 
tions, he  had  placed  in  the  hands  of  A.  J. 
Moses  lot  numbered  4  in  block  numbered  72, 
and  lots  numbered  4  and  5  in  block  numbered 
96,  the  former  being  on  Montgomery  avenue, 
the  two  latter  on  Annapolis  avenue,  all  in  the 
city  of  Sheffield,  county  of  Colbert,  and  state 
of  Alabama.  The  bill  of  exceptions  leaves  no 
room  for  any  other  interpretation  than  that  this 
letter  of  Ruffin  to  Breen  described  the  property 
he  had  placed  in  the  hands  of  Moses  as  above 
stated.    It  was  also  proved  that  Breen  was  bo  i 
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circumstanced  at  that  time  that  he  owned  no 
other  profierty  in  Sheffield.  Following  close 
upon  this  corresfX)ndence  came  the  letter  of 
Moses  to  Breen,  of  December  9,  saying  he  bad 
a  customer  who  would  take  "the  property,  rtz., 
lot  on  Montgomery  ave.."  etc.;  to  which  Breen 
replied,  conferring  authority  to  sell.  This 
letter  of  Moses  does  not  expressly  refer  to  the 
Ruffin  correspondence,  but,  in  pointing  out  the 
property  to  which  it  relates,  he  employs  the 
definite  article,  implying,  beyond  aJl  doubt, 
some  precedent  matter  understood  by  both, 
which  rendered  a  more  definite  reference  un- 
necessary. It  also  gives  the  avenues  on  which 
the  lots  are  situated.  It  is  impossible,  we 
think,  for  the  mind  to  conclude  that  this  letter 
did  not  have  direct  reference  to  the  precedent 
correspondence  between  Breen  and  Ruffin, 
though  express  reference  to  that  correspond- 
ence was  omitted.  We  accordingly  hold  that 
the  correspondence  with  Ruffin  properly  enters 
into  the  make-up  of  Moses'  power  of  attorney, 
and.  with  the  other  letters,  renders  sufficient 
the  identification  of  the  property  authorized  to 
be  sold.  The  result  would  be  the  same  if  the 
last  letter  of  Ruffin  to  Breen  had  not  minutely 
described  the  lands  as  above  set  forth.  In  that 
case  the  description  afforded  by  bringing  to- 
gether the  several  letters  would  be,  substan- 
tially: "The  three  lots  in  Sheffield,  Alabama, 
belonging  to  Albert  Breen.  tie  ,  the  one  located 
on  Montgomery  avenue  and  the  two  on  Annap- 
olis avenue;"  the  proof  being  that  Breen  then 
owned  no  other  property  in  Sheffield  than  the 
lots  in  question.  This  is  a  sufficient  descrip- 
tion. See  authorities  cited  on  brief  of  appel- 
lant's counsel. 

What  tU^n  were  the  nature  and  effect  of  this 
power  of  attorney.  It  was  of  the  class  we  des- 
ignated as  entirely  special  and  limited.  Tlie 
authority  was  to  sell  the  particular  lots,  to  the 
particular  customer,  at  a  specified  price,  and 
on  specified  terms.  The  judgment  and  dis^cre- 
lion  of  Breen,  in  respect  of  every  element  of 
the  bargain,  were  expressed  in  the  power,  and 
were  to  be  exercised  by  the  agent  Indeed, 
this  power  of  attorney,  save  in  a  single  particu- 
lar, contains  within  itself  a  statement  of  every 
element  of  the  contract  requisite  to  a  suffi- 
cient note  or  memorandum,  under  the  statu  e 
of  frauds.  It  fails  only  in  that  the  name  of 
the  purchaser  is  not  stated.  She  is  pointed  to 
the  agent,  not  by  name,  but  as  the  customer 
who  bad  proposed  to  buy.  This,  as  we  have 
shown,  while  insufficient  as  evidence  of  the 
contract,  because  it  does  not  disclose  the  name 
of  the  purchaser,  was  sufficient  for  the  purposes 
of  Moses'  power  to  sell  to  Mrs.  White;  she 
being  in  fact  the  customer  referred  to.  It 
authorized  him  to  close  the  bargain,  and  exe- 
cute to  her  the  necessary  note  or  memorandrm 
under  the  statute;  and,  if  the  receipt  he  exe- 
cuted to  her  had  set  forth  the  lands,  the  price, 
and  the  terms  of  sale,  there  could  be  no  further 
question  of  its  binding  force  upon  Breen. 
the  principal.  But  it  omitted  these  essen- 
tials, and  the  question  arises  whether  tbev 
are  supplied  by  reference  to  the  power  of 
jittorney  which  sets  them  forth.  The  receipt 
itself  discloses  all  other  essentials,  vie.,  the 
names  of  the  contracting  parties.  The  re- 
ceipt was  subscribed  by  the  agent  thero* 
unto  lawfully   authorized  in   writing.    Th^ 
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power  of  attorney  was  subecribed  by  Breen 
mmself.  The  two  combined  express  all  the 
elements  of  the  contract  required  by  the 
list  ate.  l^either  of  itself  does.  The  princi- 
ples of  law  growing  out  of  that  provision  of 
the  statute  under  consideration,  as  we  have 
already  remarked,  have  been  often  discussed 
in  this  court.  We  can  go  to  no  better  source 
of  information  on  the  subject  than  the 
ilaborate  and  able  opinion  of  Chief  Justice 
Brickell  in  Jenkins  v.  Harrison,  supra. 
We  will  not  enlarge  this  opinion  by  repro- 
ducing what  he  there  said.  We  extract 
from  it,  and  from  the  books  at  large,  that 
the  purpose  from  which  a  note  or  memo- 
randum relied  on  was  made  is  not  always 
controlling.  "Writings,  even  lefters  addressed 
to  third  persons,  of  which  the  party  availing 
himself  as  evidence  had  no  knowledge  when 
tbey  were  written,  and  which  were  not  written 
with  any  view  to  the  execution,  or  to  furnish 
evidence  of  the  contract,  have  been  received  as 
evidence  to  meet  the  requirements  of  the  statute 
of  frauds,  and,  upon  the  evidence  derived  from 
tbem,  the  contract  enforced."  Undelivered 
deeds,  deeds  delivered  in  escrow,  may  furnish 
the  necessary  evidenoe  of  the  contract.  In 
short,  all  that  the  law  demands  is  a  written 
itatement  of  the  essential  elements  of  the  con 
tract  over  the  signature  of  the  party  sought  to 
be  charged  or  his  duly-authorized  agent,  so 
that  the  establishment  of  the  contract  be  not 
left  to  oral  evidence.  When  an  agent  con- 
tracts, for  his  principal,  with  another  under 
written  authority,  the  writing,  in  contempla- 
tion of  law,  is  before  the  parties  at  the  time  the 
contract  is  made.    They  aie  bound  to  know 


its  contents.  The  contract  derives  validity 
from  the  power.  If  the  agent  executes  written 
evidence  of  the  contract,  the  power  of  attorney 
enters  into  and  forms  a  part  of  it.  The  two 
constitute  a  unity,  and  are  inseparable.  Under 
the  power,  in  the  present  case,  Moses  was  au- 
thorized to  execute  a  full  and  complete  note  or 
memorandum,  binding  Breen.  That  cannot 
be  disputed.  If  so,  then  he  was  authorized  to 
execute  such  a  note  or  memorandum  as,  under 
the  particular  circumstances,  was  necessary  to 
the  production  of  full  written  evidence  of  the 
contract,  under  the  statute.  Hence,  when 
called  upon  to  act,  he  found  that  Breen  had 
himself  defined,  over  his  own  signature,  the 
vendor,  the  land,  the  price,  and  terms  of  sale, 
in  a  writing  which  must  needs  enter  into  and 
become  part  of  any  writing  he  (the  agent)  could 
execute;  thus  furnishing  all  the  evidence  of 
what  the  contract  was,  except  the  name  of  the 
purchaser;  and,  being  thereunto  duly  author- 
ized in  writing,  he  executed  the  receipt,  sup- 
plying that  deficiency.  We  have  no  doubt 
that  this  was  a  full  compliance  with  the  statute. 
Full  legal  evidence  of  the  contract  was  thereby 
provided. 

We  stated  for  decision  the  second  question, 
9i>.,  whether  Breen  did  not  himself  conclude 
ihe  contract  of  sale  after  Mrs.  White  was  re- 
ported to  him  as  purchaser  We  deem  it, 
however,  unnecessary  to  decide  it,  as  the  views 
we  have  announced  are  evidently  conclusive 
of  the  plaintiff's  right  of  action.  Reversed  and 
remanded. 

Rehearing  denied  February  8, 1890L 
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STATE  of  Mirnesota,  «;  re/.  William  COR- 
COKAN.  Appt., 

V. 

Charles  E.  CHAPEL,  Respt 


i Minn. 


.) 


"The  provision  of  Gen.  Idtvrs  1898»  ohap. 
124,  S  fi.  as  amended  by  Qen.  Laws  1805,  chap.  116, 
I  5,  that  *it  shall  be  linlawful  for  any  person  to 
coasiffD  by  common  carrier  to  any  commission 
merchant  or  sale  market,  at  any  time,  any  elk. 
mooee,  caribou,  or  deer,  or  any  part  thereof  ex- 
cept the  head  or  skin,'*  Is  valid,  and  not  In  viola- 
tion of  either  the  state  or  Federal  Constitution. 

(February  8, 1806.) 

APPEAL  by  relator  from  an  order  of  the 
District  Court  for  Ramsey  County  deny- 
ing a  writ  of  habeas  corpus  to  obtain  his  re- 
lease from  the  custody  of  defendant,  sheriff  of 
Ramsey  County,  to  which  he  had  been  commit- 
ted upon  conviction  of  violating  the  game 
laws.  Affirmed, 
The  facts  are  stated  in  the  opinion. 

*Beadoote  by  MrrcHXLL,  J. 


Messrs,  Akera  ft  Williaiiis»  for  appellant: 

By  law  of  the  land  is  meant  a  general  and 
public  law.  operating  equally  upon  every  indi- 
vidual in  the  community. 

Bank  of  tlie  State  v.  Cooper,  2  Terg.  605,  24 
Am.  Dec.  517. 

Laws  that  are  general  in  thrir  operation,  and 
that  affect  the  rights  of  all  alike. 

Sears  v.  CoUreU,  5  Mich.  254. 

Every  person  who  undertakes  to  carry  for  a 
compensation  the  goods  of  all  persons  indiffer- 
ently is,  as  to  the  liability  imposed,  to  be  con- 
sidered a  common  carrier. 

Bank  of  Orange  v.  Brown,  8  Wend.  161; 
United  States  Eip.  Oo,  v.  Backman,  28  Ohio 
St  160. 

To  forbid  an  individual  or  a  class  the  right 
to  the  acquisition  or  enjoyment  of  property  Id 
such  manner  as  should  be  permitted  to  the* 
community  at  large  would  be  to  deprive  tbem 
of  liberty  in  particulars  of  primary  importance 
to  their  pursuit  of  happiness. 

Coolej,  Const.  Lim.  498;  State,  McCur,  v. 
Sheriff  of  Ramsey  County,  4S  Minn.  288;  John- 
son V.  St.  Paul  cfe  D.  R,  Co.  43  Minn.  224,  «L. 


NoTB.— The  constitutionality  of  game  laws,  a)- 
tbouffh  affectiuR  interstate  commeroe,  which  was 
MHtained  by  a  majority  of  the  decisions  found  In 
the  noU  to  State  v.  Geer  (Oonn.)  18  L.  B.  A.  804,  m 
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well  as  by  that  case,  la  fully  established  by  the  de. 
cision  of  the  Supreme  Court  of  the  United  States 
afBrminir  the  Connecticut  case  sub  nom.  Geer  v. 
Connecticut,  161  D.  S.  519,  40  L.  ed.  7B8. 
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R.  A.  419;  l^ichoU  v,  Walter,  87  Minn.  278; 
IjOW  v.  Rees  Printing  Co,  41  Neb.  127.  24  L. 
R  A.  702;  Pearion  v.  Portland,  89  Me.  278. 81 
Am.  Rep.  276. 

Mfurs,  W«  E.  Bramhall  and  Pierce 
Butler  for  respondent. 

Mitchellt  J.,  delivered  the  opinion  of  the 
court: 

Appeal  from  an  order  of  the  district  court 
denying  the  petition  of  the  relator,  on  a  writ 
of  habeas  corpos,  for  his  discharge  from  the 
custody  of  the  respondent,  as  shmff  of  Ram- 
sey county. 

The  relator  is  held  under  a  commitment 
issued  upon  a  conviction  of  a  violation  of  Gen. 
Laws  1898,  chap.  124,  §  9,  as  amended  by  Gen. 
Laws  1895,  chap.  115,  §  5,  which  provides 
that  "it  shall  be  unlawful  for  any  person  to 
consign  by  common  carrier  to  any  commission 
merchant  or  sale  market,  at  any  time,  any  elk, 
moose,  canbou,  or  deer,  or  any  part  thereof  ex- 
cept the  skin  or  head."  He  claims  that  (his 
provision  is  unconstitutional,  as  class  legisla- 
tion, and  is  in  violation  of  both  the  Federal 
and  state  Constitutions,  because  it  deprives  the 
citizen  of  his  privileges  and  property  without 
due  process  of  law.  An  analysis  of  the  pro- 
vision shows  that  there  is  no  discrimination  be- 
tween persons  in  the  matter  of  killing  game,  or 
in  the  use  or  transportation  of  it  after  it  is 
killed.  Any  one  may  kill  or  bay  it  during  the 
open  season,  and  every  one  is  allowed  equal 
privileges  for  shipping  it  after  it  is  thus  ac- 
quired; also,  when  a  common  carrier  is  not 
used  as  the  means  of  transportation,  every  one 
is  allowed  to  ship  it  to  any  one  for  any  purpose; 
also  that,  when  it  is  not  consigned  to  a  com- 
mission merchant  or  sale  market,  any  means 
of  transportation,  either  a  common  or  a  private 
carrier,  may  be  used.  The  only  restriction  is 
that,  when  consigned  to  a  commission  mer- 
chant or  sale  market, — that  is,  to  one  handling 
game  for  sale, — it  cannot  be  consigned  by  a 
common  carrier.  In  its  practical  working,  the 
only  effect  of  the  law  is  to  limit  the  means  of 
transportation  of  game  killed  for  the  market, 
and  consigned  to  commission  men  for  sale, 
either  for  themselves  or  on  account  of  the  con- 
signors. The  result  would  be  to  prevent,  in  a 
great  measure,  such  gamd  from  becoming  an 
article  of  general  commerce,  and  thereby  ma- 
terially decrease  the  amount  killed.  The  ob- 
ject of  the  statute,  as  its  title  indicates,  is  to 
protect  and  preserve  the  game  of  the  state 
from  extinction  or  undue  depletion.  The  most 
usual  method  adopted  to  effect  such  an  object 
is  to  limit  in  some  way  the  amount  of  game 
killed.  One  way  of  accomplishing  this  is  to 
limit  the  open  season.  But  this  is  not  always 
effectual;  for,  even  if  the  open  season  is  re- 
duced to  the  shortest  reasonable  period*  the 
number  of  hunters,  especially  those  who  hunt 
for  the  market,  may  be  so  great  as  to  unduly 
deplete  the  game  even  during  that  period.  An- 
other method  resorted  to  is  to  limit  the  amount 
that  any  one  person  may  kill,  and  to  restrict 
the  modes  of  killing.  Experience  proves  that 
such  provisions  are  difficult  to  enforce,  because 
of  the  difficulty  of  procuring  the  evidence  of 
their  violation,  especially  in  the  case  of  large 
game,  which  is  usually  killed  in  the  secrecy  of 
the  forest. 
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It  is  a  matter  of  common  knowledge  that  the 
rapid  depletion  of  game,  especially  large  ^ame, 
such  as  deer,  is  caused  by  its  indiscriminate 
slaughter  by  *'pot  hunters, '  who  kill  it  for  the 
general  market.  The  practical  question  which 
confronted  the  le^slature  was  how  to  prevent 
the  undue  depletion  of  such  game  from  tbis 
cause.  This  could  only  be  done  by  adopting 
some  means  that  would,  as  far  as  possible,  pre- 
vent the  game  from  l)ecoming  a  subject  of 
commerce  in  the  general  market,  and  thereby 
reduce  the  amount  that  would  reach  such 
market.  It  is  also  a  matter  of  common  knowl- 
edge that  the  facilities  for  regular,  rapid,  and 
cheap  transportation  furnished  by  common 
carriers,  especially  railways,  are  practically 
essentia  to  the  business  of  these  pot  hunters, 
and  furnish  its  chief  stimulant  and  aid.  and 
that,  without  this  method  of  transportation, 
hunting  for  the  general  market  would  be  quite 
limited,  and  the  amount  of  game  killed  very 
much  reduced.  Hence,  the  enactment  of  the 
provision  under  consideration.  The  legisU- 
ture  has  a  very  large  discretion  in  such  cases 
as  to  the  means  to  be  adopted  to  effect  the  de- 
sired object,  and,  if  these  means  do  not  violate 
any  constitutional  provision,  the  courts  will 
never  set  up  their  judgment  against  that  of  the 
legislature  as  to  whether  they  are  the  best  or 
most  equitable  means  that  might  have  been 
adoptea.  Neither  will  the  courts  declare  a  law 
invalid,  unless  It  is  in  plain  violation  of  some 
express  provision  of  the  Constitution.  All  rea- 
sonable doubts  must  be  solved  in  favor  of  the 
legislative  action. 

The  provision  under  consideration  certainly 
has  a  natural  and  reasonable  tendency  to  pre- 
serve the  game  of  the  state  from  extinction  or 
undue  depletion,  and  we  cannot  say  that  the 
restriction  upon  the  method  of  transporting 
game  consigned  to  commission  men  or  sale 
markets  is  arbitrary,  or  not  founded  upon  an 
apparent  natural  reason,  suggested  by  the  ne- 
cessities of  the  case.  If  the  law  is  otherwise 
unobjectionable,  the  mere  fact  that,  in  its  oper- 
ation, it  may  incidentally  deprive  common  car- 
riers of  some  business  which  they  would 
otherwise  get,  or  may  render  it  more  difficult 
for  those  to  procure  game  in  the  market  who 
live  at  a  distance  from  those  parts  of  the  state 
where  it  is  killed,  will  not  render  the  law  in- 
valid. If  this  restriction  was  sought  to  be  ap- 
plied to  some  article  in  which  the  citizen  had 
an  absolute  and  unlimited  right  of  private 
property,  it  could  not  be  sustained.  But  wild 
game,  before  it  is  reduced  to  possession,  be- 
longs to  the  state  in  its  sovereign  capacity,  in 
trust  for  the  whole  public.  Hence,  in  the  ex- 
ercise of  it  police  power,  the  state  may  impx)S6 
such  limitations  and  restrictions  upon  the  right 
of  property  in  it,  after  it  is  taken  or  killed,  as 
will  tend  to  prevent  its  extermination  or  undue 
depletion.  State  v.  Rodman,  58  Minn.  393. 
One  who  kills  a  deer  does  not  acquire  an  abso- 
lute and  unlimited  right  of  property  in  it. 
His  right  of  property,  from  its  very  inception, 
is  subject  to  all  the  limitations  imposed  upon 
it  by  I  he  police  laws  of  the  state,  one  of  which 
is  the  restriction  upon  the' mode  of  transporta- 
tion under  consideration.  Hence,  no  qui^stion 
of  taking  private  property  ivithout  due  process 
of  law  is  involved* 

Order  affirmed. 
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Ex  parte  Edward  SENIOR,  Jc 


.Fla.. 


.> 


1 .  The  mle  stated  in  Ex  parte  Edwards, 

U  Fla.  174.  that  io  the  abeecoe  of  statutory  ami- 
tatlons  or  restrlctloDS  the  power  of  the  several 
ooarts  over  contempt  is  omnipotent  and  Its  ex- 
eroiie  1b  not  to  be  Inquired  Into  by  any  other 
tribunal,  is  subject  to  the  qualiflnation  that  the 
conduct  cbarsred  as  const itutinir  the  contempt 
must  be  such  that  some  deirree  of  delinquency  or 
misbebHvlor  can  be  predicated  of  it,  for  if  the  act 
be  plainly  indifferent  or  meritorious,  or  if  it  be 
only  the  assertion  of  an  undoubted  rl^rht  of  the 
party,  it  will  not  become  a  criminal  contempt  by 
beiuK  adjudgred  to  be  so. 

Z.  The  aneient  maxim  of  the  eommon 
law*  **Nemo  tenetur  seipsiim  proderet** 

Is  imbedded  in  the  provision  iu  the  12Lh  section  of 
the  Bill  of  Rights  of  our  Consiliuilon,  that  no  per- 
son  shall  be  compelled  in  any  criminal  case  to  bo 
a  witness  against  himself;  and  such  provision 
should  be  broadly  and  liberally  construed,  to 
secure  the  protection  designed  to  be  aocom  pUsbed 
bylr. 

8.  Tbo  purpose  of  the  proTlsion  men- 
tioned Is  ro  exempt  one  from  being  compelled.  In 
any  judicial  or  other  proceeding  against  himself, 
or  upon  the  trial  of  issues  or  investigation  of  facts 
between  others,  to  disclose  facts  or  cironmstannes 
that  can  be  used  against  him  as  admissions  tend- 
ing to  prove  guilt  or  connection  with  any  crim- 
inal offense  of  which  he  may  then  or  afterwards 
be  chanred,  or  the  sources  from  which  or  the 
means  by  which  evidence  of  its  commission  or 
hts  connection  with  it  may  be  obtained. 

4.  The  right  of  privileg^e  against  dis- 
elosvre  of  incriminatory  statements  or  evi- 
dence Is  personal  to  the  witness,  he  alone  being 
entitled  to  invoke  its  protection,  and  it  may  be 
waived  by  him. 

6.  While  the  witness  most  Judge  of  the 
effect  of  his  answer»  and  should  not  be 
required  to  explain  how  it  will  criminate 
him.  yet  the  court  must  determine,  under  all  the 
circumsiaoces  of  the  case,  whether  such  will  be 
its  tendency  from  the  question  asked;  and  where, 
from  the  nature  of  the  investigation  and  the 
character  of  the  testimony  sought,  it  reasonably 
appears  that  the  answer  may  criminate,  or  tend 
to  criminate,  the  witness  has  the  right  to  claim 
his  privlleffe,  and  is  not  bound  to  answer. 

6.  The  court  should  inform  a  witness  of  his 

right  of  privilege  when  the  circumstances  of  the 
esse  call  for  it.  but  when  he,  with  f uU  knowledge 
of  bis  rights,  consents  to  testify  about  the  very 
matter  that  may  criminate  him,  without  claiming 
his  priTllege,  he  must  submit  to  a  full,  legitimate 
cross-examination  in  reference  thereto. 

7.  Section  8787»  Bew*  Stat«»  providing  that 
whoever  casts  knowingly  an  Illegal  vote  at  s.n 
election  in  this  state  held  according  to  law  shall 
be  punished  by  imprisonment  in  the  state  prison 
not  exceeding  six  months,  or  by  fine  not  exceed- 
ing $100,  applies  to  illegal  voting  at  municipal 
elections  m  this  state:  and  a  party  who  votes  at 
such  an  election  is  not  compelled  to  testify  as  to 
his  TOte  when  examined  as  a  witnen  in  a  suit  in- 
volving the  validity  of  the  election:  but  if,  with 
full  knowledge  of  his  rights,  he  consents  to  testify 

Nora— The  cross-examination  of  a  defendant  in 
a  Griminal  case  is  the  subject  of  annotation  to  the 
ease  of  People  ▼.  Tloe  (N.  Y.)  16  L.  R.  A.  680. 
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that  he  did  vote,  and  his  ballot  was  reoefred  by 
the  judges  and  inspectors  of  the  election,  he  must 
submit  to  a  full  cross-examination  as  to  hia  quail* 
llcations  as  a  voter. 

(February  Sa,180D 

APPLICATION  for  a  writ  of  habeas  corpus 
to  procure  petitiooer's  discharge  from  the 
custody  of  the  sheriff  of  Escambia  County  to 
which  he  had  been  committed  for  contempt  (n 
refusing  to  answer  questions  propounded  to 
him  as  a  witness  in  a  quo  warranto  proceeding. 
Petitioner  remanded. 

The  facts  are  stated  in  the  opinion. 

Mesers.  Blount  Sb  Blonnt»  C.  B.  Park- 
hill,  and  John  Ea^an,  for  petitioner: 

Habeas  corpus  lies,  when  upon  the  admitted 
facts  the  court  did  not  have  the  legal  right  to 
make  the  order,  or  when,  in  disobeying:  it,  the 
person  committed  was  in  the  exercise  of  a  cod- 
stitutional  richt. 

People,  UncJdey,  v.  Kelly,  24  N.  Y.  74 :  People, 
Tioeei/,  V.  Liecomb,  60  N.  Y.  559.  19  Am.  Rep. 
211:  Re  DiU,  82  Kan.  068.  A»  Am.  Hep.  605; 
Covnselman  v.  Hitdieoek,  142  (J.  S.  547.  85  L. 
ed.  1110,  8  Inters.  Com.  Rep.  816;  9  Am.  & 
£ng.  Enc.  Law,  p.  218. 

In  such  case  the  court  mav  have  jurisdiction 
of  the  person  and  of  that  offense,  but  it  has  no 
authority  to  make  the  particular  order  com- 
plained of. 

People,  Ttoeed,  v.  Lieeomb,  supra;  JSx  parte 
Lnnge,  85  U.  8  18  Wall.  168,  21  L.  ed.  873. 

The  witness  had  a  right  to  refuse  to  answer. 

Fla.  Const.  §  12,  Declaration  of  Rights. 

The  privilege  is  one  which  the  witness  may 
claim  at  any  stage,  and  even  though  he  has 
answered  other  questions  about  the  same 
matter. 

Reg.  V.  Oarbett,  2  Car.  &  K.  474,  1  Den.  C. 
C.  236;  Foeter  v.  People,  18  Mich.  266;  Counsel- 
man  V.  Hitchcock,  eupra. 

The  witness  who  consents  to  testify  to  one 
thing  does  not  waive  his  privilege  to  refuse  to 
testify  unless  be  has  already  so  testified  as  to 
furnish  conclusive  evidence  of  his  guilt. 

Foster  v.  People,  supra. 

Or  unless  the  thins?  inquired  about  is  neces- 
sary for  an  explanation  of  (hat  which  has  t)ecn 
testified  to  before. 

Lombard  v.  Mayberry,  24  Neb.  674;  Amherst 
V.  nollis,  9  N.  H.  107i  Colmm  v.  Odell,  80  K. 
H.  540:  Taylor  v.  Mclrvin,  94  HI.  4«8;  People, 
Taylor,  v.  Forbes,  143  N.  Y.  219. 

The  transaction  of  voting  was  a  complete 
thing  in  itself,  and  the  testimouy  sought  was 
not  to  explain  it,  but  to  impeach  it,  and  was 
sought  for  the  sole  purpose  of  showing  the 
witness  to  be  a  felon.  Questions  which  related 
to  distinct  transactions  at  other  times  and  places 
and  having  no  connection  with  this  act  were 
not  admissible. 

Bz  parte  Boseowits^  84  Ala.  468;  People  v. 
Mather,  4  Wend.  229.  21  Am.  Dec.  122;  Am- 
herst V.  Hollis,  and  People,  HacJdey,  v.  KeUy, 
supra;  Peo^  ▼.  Sfuvrp,  107  N.  Y.  427:  People, 
Taylor, Y.  Forbes,  supra;  McFadden  v.  Reynolds, 
20  W.  N.  C.  812;  Williams  ▼.  Dickennon,  28 
Fla.  90;  Barber  v.  State,  18  Fla.  675;  DedricT. 
Bifpson,  62  Iowa,  662;  Piekard  ▼.  CoUins,  28 
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Barb.  444;  Bellinger  t.  P^le,  8  Wend.  596; 
MitcheU  V.  Hinman,  Id.  667. 

This  prlvilejre  cannot  be  waived. 

Higdon  ▼.  Heard,  14  (la.  255. 

Messrs.  John  C.  Avery,  S.  R.  Mallory* 
John  S.  Beard*  and  G.  M.  Jones,  for  re- 
spondent: 

This  court  will  not  review  such  order  by  ap- 
peal or  writ  of  error. 

Caro  V.  Maxwell,  20  Fla.  17. 

The  power  of  tbe  several  courts  over  the  mat- 
ter of  contempt  is  omnipotent. 

Ex  parte  Edwards,  11  Fla.  174. 

It  is  tbe  province  of  the  court  to  pass  upon 
the  tendency  to  criminate  of  the  question 
which  the  witness  refused  to  answer. 

9  Crim.  L.  Mag.  &  Rep.  801;  Riehman  v. 
8tate,  2  G.  Greene,  582;  State  v.  Ihiffy,  15 
Iowa,  425;  C&m.  v.  Braynard,  Thacber,  Crim. 
Cas.  147;  Etrsehner  v.  State,  9  Wis.  140. 

It  does  not  appear  that  the  witness  gave  to 
the  court  any  intimation  as  to  how  any  of  the 
questions  not  answered  would  elicit  testimonv 
which  would  incriminate  him.  Under  such 
circumstances  the  judgment  of  the  trial  judge 
should  prevail. 

Qiieen  v.  Boyes,  1  Best  &  S.  811,  9  Week. 
Rep.  960. 

In  case  the  witness  had  complied  with  the 
court's  order,  after  asserting  bis  privilege,  the 
evidence  would  be  regarded  as  civen  under 
compulsion  and  could  not  tbereiuter  be  used 
against  him. 

Thompson.  Trials,  §  810;  Beg.  v.  Qarbett,  2 
Car.  &  K.  474. 

The  preliminary  question,  Can  any  answer 
responsive  to  the  question  subject  the  witness  to 
a  criminal  prosecution  ?~must  be  decided  by 
the  court  and  not  by  the  witness.  If  the  court 
holds  the  afBrmative  of  that  question  then  tbe 
witness  has  a  right  to  decide  whether  the  an- 
swer he  would  give  to  the  question  would 
have  such  effect. 

9  Crim.  L.  Mag.  &Rep.  302. 

In  England  a  witness  may  not  there  use  his 
privilege  arbitrarily  to  make  a  partial  state- 
ment of  facts  to  tbe  prejudice  of  either  party, 
as  this  petitioner  tried  to  do. 

East  V.  Chapman,  Moody  &  M.  47;  Austin 
V.  Prince,  1  Sim.  348;  Dixon  v.  Vale,  1  Car.  & 
P.  279. 

The  American  rule  is  that  if  the  witness  vol- 
untarily discloses  a  part  of  a  transaction  tend- 
ing to  criminate  him  he  waives  his  privilege 
and  must  answer  freely  and  disclose  the  whole. 

Com,  V.  Price,  10  Gray,  472.  71  Am.  Dec. 
668;  Com.  v.  Lannan,  18  Allen,  569;  Com,  v. 
Aic/iols,  114  Mass.  286,  19  Am.  Rep,  846; 
MayoY.  Mayo,  119  Mass.  292:  People  v.  Car- 
roll, 3  Park.  Crim.  Rep.  83;  Brown  v.  Brown, 
5  Mass.  820;  Foster  v.  Pierce,  11  Cush.  437.  89 
Am.  Dec.  152;  People  v.  Arnold,  40  Mich.  710; 

State  V.  K -.  4  N.  H.  562;  1  Greenl.  Ev. 

^  451;  Wbart.  Crim.  Ev.  §471;  State  v.  Foster, 
23  N.  H.  354,  55  Am.  Dec.  191;  State  y,  liich' 
ols,  29  Minn.  857:  Com,  v.  Pratt,  126  Mass. 
463:  People  v.  Freshour,  56  Cal.  875;  Norfolk 
V.  Qaylord,  28  Conn.  312;  Roddy  v.  Finnegan, 
48  Md.  502:  Chamberlain  v.  WiUson,  12  Vt.  491, 
86  Am.  Dec.  856;  Este  v.  Wilshire,  44  Ohio  St. 
686:  Youngs  v.  Toungs,  5  Redf.  505;  Bradner, 
Rules  of  Ev.  §  2;  2  Crim.  L.  Mag.  &Hep.  8 17. 

Tbe  court  may  In  a  proper  case  strike  out 
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'  from  the  evidence  the  circumstance  or  fact 
stated,  but  will  not  permit  it  to  stand  ta  the 
whole  truth. 

Pinkard  v.  State,  30  Ga.  757;  Dandridge  t. 
Oord^,  8  Car.  &P.  11. 

In  an  action  to  try  title  to  office  a  witness 
cannot  be  compelled  to  testifv  whether  he 
voted,  when  the  evidence  woula  tend  to  crim- 
inate him. 

State,  Hopkins,  v.  Olin,  28  Wis.  809. 

Mabry,  Cb.  J.,  delivered  the  opinion  of 
the  court: 

Tbe  return  of  the  sheriff  to  tbe  writ  of  habeas 
corpus  shows  that  on  tbe  17th  day  of  February, 
1896,  pendine  tbe  trial  of  a  case  in  quo  war 
ran  to  proceedings  instituted  in  the  name  of 
tbe  attorney  general  on  the  relation  of  William 
E.  Anderson  against  Pat.  McHugb — the  issue 
being  whether  the  said  Anderson  or  McHugh 
bad  received  tbe  highest  number  of  votes  at  an 
election  for  mayor  of  the  city  of  Pensacola 
held  in  said  city  on  the  4th  day  of  June,  1895 
—the  petitioner,  Ed.  Senior,  Jr.,  was  called 
and  sworn  as  a  witness  for  respondent  Mc- 
Hugh. and  having  been  advised  by  tbe  court 
that  he  need  not  testify  to  anv  fact  tending  to 
convict  him  of  crime,  testified,  in  reply  to 
questions  by  respondent's  counsel,  that  he 
voted  at  said  election,  in  election  precinct  13, 
for  Pat.  McHugh  for  mayor,  and  that  his  bal- 
lot was  received  by  the  inspectors.  There- 
upon, being  turned  over  to  the  state  for  cross- 
examination,  the  following  questions  were  pro- 
pounded to  said  witness,  viz.: 

Where  were  you  living  at  the  time  you  cast 
your  ballot? 

How  long  had  you  been  living  at  that  place? 

At  what  place  were  you  living  at  tbe  time 
of  the  last  city  election? 

Did  you  have  a  certificate  of  registration? 

Where  were  you  born? 

Were  you  born  in  the  United  States? 

Did  you  ever  take  out  any  naturalization 
papers? 

Are  you  twenty-one  years  of  age? 

How  long  have  you  been  living  in  the  state 
of  Florida? 

How  lon^have  you  been  living  in  tbe  county 
of  Escambia? 

How  long  have  you  been  living  in  the  city 
of  Pensacola? 

Were  you  ever  registered? 

Did  you  take  any  oath? 

Thereupon  he  refused  to  answer  either  of 
said  questions,  upon  the  ground  that  the  an- 
swers would  tend  to  criminate  him.  and  tbe 
co*jrt  deciding  that  tbe  witness  should  answer 
the  questions,  and  ordering  him  to  make  an- 
swers thereto,  and  still  persisting  in  bis  rcfi'sal. 
he  was  adjudi;ed  to  be  in  contempt  of  court, 
and  ordered  to  pay  a  fine  aid  stand  committed 
to  the  custody  of  the  sberiii  until  tbe  fine  was 
paid.  Upon  the  refusal  of  the  witness  to  pay 
the  fine  he  was  taken  into  custody  by  the  sher- 
iff, and  still  remaining  in  custody,  has  sued 
out  a  writ  of  habeas  corpus  and  asks  to  be 
discharged. 

A  suggestion  comes  in  limine  from  counsel 
opposed  to  the  writ  that  the  court  will  not  re- 
view, on  habeas  corpus,  an  order  made  bv  the 
circuit  court  adjudging  a  person  guilty  of  con- 
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tempt    RefereDce  is  made  to  the  decision  in 
Caro  y.  Maxwell,  20  Fla.   17,  holding  that  a 
contempt  order  will  not  be  reviewed  on  appeal 
or  writ  of  error,  and  also  to  the  language  used 
in  Exparte  Edwards,  11  Fla.  174,  *'tbat  in  the 
absence  of  any  statutory  limitations  or  restric- 
tions, the  power  of  the  several  courts  over 
contempts  is  omnipotent,  and  its  exercise  is 
DOt  to  be  inquired  mto  by  any  other  tribunal. 
This  is  the  great  bulwark  established  by  the 
common  law  for  the  protection  of  courts  of 
justice,  and  for  the  maintenance  of  their  dig- 
nity, authority,  and  efSciency,  and  neither  in 
Eniilmd  nor  in  the  United  States  has  this  un- 
nr'^iricted  power  been  seriously  questioned." 
The  first  case  referred  to  has  no  application 
here,  as  we  have  no  writ  of  error  or  appeal  to 
review  an  order  of  a  circuit  court  in  a  contempt 
matter.     The  rule  announced  in  the  second 
case  is  not  now  questioned,  but  its  application 
must  be  confined  to  proper  limits.     As  a  gen- 
eral rule  habeas  corpus  does  not  lie  to  correct 
mere  irregularities  of  procedure  where  there  is 
jurisdiction,  and  in  order  to  sustain  the  writ 
there  must  be  illegality  or  want  of  jurisdiction. 
Etpar^e  PitU.  35  Fla.  149:  Ex  parte  Prince, 
27  Fla.   196;  Ex  parte  Bowen,  25  Fla.   214. 
When  a  person  has  been  taken  into  custody 
under  an  order  of  a  court  exercising  proper 
jurisdiction,  a  habeas  corpus  to  discharge  the 
person  so  taken  involves  a  collateral  attack  on 
the  order  under  which  he  is  held,  and  well- 
established  rules  forbid  an  invo.«ti<:ation  into 
matters  of    mere  irregularity  in    procedure. 
But  illegality  in  matter  of  law  or  want  of  juris- 
diction may  be  inquired  into  and  the  decision 
of  the  lower  court,  as  to  such  matter,  is  not 
conclusive.  The  following  language  taken  from 
PtopU,  Hockley,  y.  Kell!/,  24  N.  T.  74,— a  con- 
tempt proceeding, — is  expressive  of  our  view 
on  the  subject,  viz,:  "But  this  rule  is  of  course 
nibject  to  the  qualification  that  the  conduct 
charged  as  constituting  the  contempt  must  be 
such  that  some  degree  of  delioquency  or  mi8t)e- 
bavior  can  he  predicated  of  it:  for  if  the  act  be 
plainly  indifferent  or  meritorious,  or  if  it  be 
only  the  assertion  of  the  undoubted  right  of 
tbe  party,  it  will  not  become  a  criminal  con- 
tempt by  being  adjudged  to  be  so.     The  ques- 
tion whether  the  alleged  offender  really  com- 
mitted the  act  charged  will  be  conclusively 
determined  by  the  order  or  judgment  of  the 
court;  and  so  with  equivocal  acts,  which  may 
be  culpable  or  innocent  according  to  the  cir- 
cumstances: but  where  the  act  is  necessarily 
innocent  or  justifiable,  it  would  be  preposter- 
ous to  hold  it  a  cause  of  imprisonment.    Hence, 
if  the  refusal  of  Mr.  Hackley,  the  relator,  to 
answer  tbe  question  propounded  to  him,  was 
only  an  assertion  of  a  right  secured  to  every 
person  by  the  Constitution,  it  was  illegal  to 
commit  him  for  a  contempt."    It  cannot  cer 
tainly  be  true  that  the  decision  of  an  inferior 
court  adjudging  a  matter  to  be  a  contempt  pre- 
cludes all  investigation  as  to  the  legality  or 
proper  authority  of  the  court  to  make  such 
order;  and,  on  the  other  hand,  it  must  not  be 
forgotten  that  in  such  matters  when  the  court 
is  acting  within  the  sphere  of  its  legitimate 
powers  the  appellate  tribunal  will  not  undertake 
to  review  the  correctness  of  conclusions  as  to 
matters  of  fact  or  questions  of  mere  procedure. 
Be  Dm,  32  Kan.  668.  49  Am.  Rep.  505. 
32  T..  K  A. 


In  the  present  case  there  was  a  refusal  to 
answer  questions  propounded  in  open  court 
during  the  trial  of  a  cause  within  tbe  jurisdic- 
tion of  the  circuit  court  to  hear  and  determine, 
and  the  refusal  was  placed  upon  the  ground 
that  the  answers  to  the  questions  would  tend 
to  criminate  the  party  to  whom  the  questions 
were  propounded.  If,  under  the  circumstances 
disclosed  by  the  record,  the  party  questioned 
had  a  clear  constitutional  or  le^  right  to  in- 
sist on  his  privilege  not  to  answer  the  questions 
on  the  ground  stated,  it  would  be  illecal  to 
adjudge  him  in  contempt  for  refusing  to  an- 
swer, and  hence  it  becomes  necessary  for  us  lo 
see  if  such  ri^ht  of  privilege  as  claimed  in  the 
circuit  court  did  exist  as  a  matter  of  law.  Tbe 
ground  of  the  refusal  to  answer  tbe  questions 
propounded  was  that  the  answers  thereto  would 
tend  to  criminate  ibe  petitioner,  and  what  we 
have  to  say  in  this  opinion  will  l>e  confined  tu 
such  g^oand  of  privilege. 

It  is  an  ancient  maxim  of  the  law  that  no 
man  shall  be  compelled  to  criminate  himself. 
The  origin  and  necessity  of  this  maxim,  as 
others  o?  the  common  law,  grew  out  of  condi- 
tions found  in  the  early  history  of  English  ju- 
risprudence in  reference  to  the  administration 
of  criminal  law,  and  which,  it  must  be  admit- 
ted, evince  many  traces  of  cruelty  and  bar- 
barity. There  was  a  time  when  suspected 
persons  were  not  only  deprived  of  an  oppor- 
tunity to  have  witnesses  produced  in  their 
favor,  and  of  the  advice  and  aid  of  counsel, 
but  were  put  to  torture  for  the  purpose  of  ex- 
torting from  them  confessionsof  guilt,  or  state- 
ments which  could  be  used  in  securing  their 
conviction.  Securing  the  conviction  of  even 
suspected  persons  by  such  means,  justly  be- 
came odious,  and  we  find  the  humanity  of  the 
common  law  proclaiming  that  no  man  shall  be 
compelled  to  criminate  himself — Nemo  tenetur 
eeipsum  prodere.  This  principle  of  the  com- 
mon law  was  fully  recognized  in  this  country 
when  the  formation  of  governments  began,  and 
we  find  it  imbedded  in  tbe  national  and  all  the 
state  Constitutions  tbat  we  have  examined .  In 
our  Constitution  it  is  found  in  the  12tb  section 
of  tbe  Bill  of  Rights,  tbat  "no  person  sball  be 
subject  to  be  twice  put  in  jeopardy  for  the 
same  offense,  nor  compelled  in  any  criminal 
case  to  be  a  wimess  against  himself,  nor  be  de- 
prived of  life,  liberty,  or  properly  without  due 
process  of  law;  nor  shall  private  property  be 
taken  without  just  compensation."  The  pro 
vision  that  no  person  shall  be  compelled  in  anv 
criminal  case  to  be  a  witness  against  himself, 
should  be  broadly  and  liberally  construed  to 
secure  the  protection  designed  to  be  accom- 
plished by  it,  and  to  this  end  no  technical  lim- 
itation should  be  placed  upon  the  terms  em 
ployed.  The  terms  "in  any  criminal  case" 
might  on  casual  reading  be  taken  to  confine 
the  protection  against  self -accusation  to  in- 
vestigations in  criminal  cases,  but  such  Is  noi 
tbe  true  meaning.  Our  constitutional  pro 
vision  is  the  same  as  those  found  in  the  Con- 
stitutions of  the  United  States  and  of  the  state 
of  New  York,  as  well  as  other  states,  and  the 
cases  of  Counselman  y.  Hitchcock,  142  U.  8. 
547,  35  L.  ed.  1110,  8  Inters.  Com.  Rep.  816, 
and  People,  Taylor,  y.  Forbet,  143  N.  Y.  219, 
clearly  demonstrate  that  a  broad  and  liberal 
construction  of  such  proylsions  should  obtain 
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in  furtherance  of  the  right  sought  to  be  se- 
cured. '  In  the  first  case  dted  it  is  said  that  the 
£ri7ilege  is  limited  to  criminal  matters,  but  it 
I  as  broad  as  the  mischief  against  which  ii 
•eeks  to  guard.  *'The  object  was  to  insure 
that  a  person  should  not  be  compelled,  when 
acting  as  a  witness  in  any  investigation,  to  give 
testimony  which  might  tend  to  show  that  he 
himself  had  committed  a  crime."  In  the  New 
York  case,  after  statins  that  the  matter  hsd 
frequently  been  adjudicated  both  in  the  Fed- 
eral and  state  courts,  the  following  languaire  is 
used,  vU.:  "The  principle  established  by  these 
decisions  is  that  no  one  shall  be  compelled  in 
any  Judicial  or  other  proceeding  against  bim- 
sell,  or  upon  the  trial  of  issues  between  others, 
to  disclose  facta  or  circumstances  that  can  be 
used  against  him  as  admissions  tending  to 
prove  his  guilt  or  connection  with  any  crim- 
inal offense  of  which  he  may  then  or  after- 
wards be  charged,  or  the  sources  from  which 
or  the  means  by  which  evidence  of  its  commis- 
sion or  of  his  connection  with  it  may  be  ob 
tained."  A  witness  is  exempt  by  his  privilege 
from  answering  not  only  what  will  criminate 
him  directly,  but  also  what  has  any  tendency 
to  criminate  him,  the  reason  being,  as  stated 
by  Phillips  on  Evidence,  vol.  2,  p.  929,  "be- 
cause otherwise  question  might  be  put  after 
question,  and  though  no  single  question  may 
be  asked  which  directly  criminates,  yet  enough 
might  be  got  fiom  him  by  successive  questions 
whereon  to  found  against  him  a  criminal 
charge."  In  showing  the  extent  of  the  Im- 
munity which  a  witness  is  entitled  to  claim,  the 
foil" wing  language  used  by  Chief  Justice  Mar- 
shall on  the  trial  of  Aaron  Burr  has  often  been 
a  noted,  tut.:  "Many  links  frequently  compose 
lat  chain  of  testimony  which  is  necessary  to 
convict  an  individual  of  a  crime.  It  appears 
to  the  court  to  be  the  true  sense  of  the  rule 
that  no  witness  is  compelled  to  furnish  any 
one  of  them  against  himself.  It  is  certainly 
not  only  a  possible,  but  a  probable,  case  that  a 
witnes**  by  disclosin^^  a  single  fact  ms}'  com- 
plete the  testimony  against  himself,  and  to  a 
very  effectual  purpose  accuse  himself  as  en- 
tirely as  he  would  by  sta'Jng  every  circum- 
stance which  would  be  required  for  his  con- 
viclion.  That  fact  of  itself  would  be  unavailing, 
but  all  other  facts  without  it  would  be  insuffi- 
cient. While  that  remains  concealed  in  his 
own  bosom  he  is  safe,  but  draw  it  from  thence 
and  he  is  exposed  to  a  prosecution.  The  rule 
ihnt  declares  that  no  man  is  compellable  to  ac- 
cuse himself  would  most  obvious! v  be  in- 
frinsrod  by  compelling  a  witness  to  disclose  a 
fart  of  this  description." 

Tbe  auihc^riiies  agree  that  the  right  of  priv- 
ilege against  compelling  disclosure  of  incrim- 
inatory evidence  is  personal  to  the  witness,  he 
alone  being  entitled  to  invoke  its  protection, 
and  thai  it  may  be  waived  by  him.  Whether 
the  court  or  the  witness  has  the  right  to  deter 
ndne  the  question  of  privilepre.  or  to  what  ex- 
tent the  claim  of  privilege  is  left  to  the  deter- 
mination of  the  witness,  has  not  been  so  uni- 
formly stated  in  the  decisions.  It  has  never 
been  recognized  that  he  alone  has  the  ri^ht  in 
all  cases  to  decide  whether  his  answer  will  tend 
to  criminate  him.  Such  a  rule  would  be  mis- 
chievous and  enable  unscrupulous  witnesses  to 
defeat  the  ends  of  Justice  in  many  cases.    The 
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privilege  must  be  claimed  in  i;ood  faith,  and 
not  as  a  shield  to  defeat  Justice.  Ii  was  held 
in  Queen  v.  Batfe$,  1  Best  <&  S.  311,  that  to  en- 
title a  witness  to  the  privilege  of  silence  "the 
court  must  see,  from  the  circumstances  of  the 
case  and  the  nature  of  the  evidence  which  he 
ia  called  to  give,  that  there  is  reasonable  ground 
to  apprehend  danger  to  the  witness  from  hia 
being  compelled  to  answer.  Moreover,  the 
danger  to  be  apprehended  must  be  real  and  ap- 
preciable, with  reference  to  the  ordinary  oper- 
ation of  law  in  the  ordinary  course  of  things." 
The  New  York  court,  in  People  v.  Mather,  4 
Wend.  229,  21  km.  Dec.  122,  atoted  the  right 
of  privilege  to  be  that  when  the  witness  ''daiins 
to  be  excused  from  answering  .  .  .  the 
court  are  to  determine  whether  the  answer  he 
may  give  to  the  question  can  criminate  him, 
directly  or  indirectly,  by  furnishing  direct  evi- 
dence of  hia  guilt,  or  l^ establishing  one  of  many 
facts,  which  together  may  constitute  a  cfaala 
of  testimony  sufficient  to  warrant  his  convic- 
tion, but  whid)  one  fact  of  itself  could  not 
produce  such  result;  and  if  they  think  the  an- 
swer may  in  any  way  criminate  nim,  they  must 
allow  bis  privilege,  without  exacting  from  him 
to  explain  how  he  would  be  criminated  by  the 
answer  which  the  truth  may  oblige  him  to 
give."  To  require  the  witness  to  explain  how 
his  answer  would  criminate  him  would,  of 
course,  expose  him  to  the  very  danger  against 
which  the  privilege  was  designed  to  protect 
him.  In  People,  Taylor^  v.  Forbes,  wpra,  it  ia 
said  that  '*the  weight  of  authority  seems  to  be 
in  favor  of  the  rule  that  the  witness  may  be 
compelled  to  answer  when  he  contumaciously 
refuses,  or  when  it  is  perfectly  clear  and  plain 
that  he  is  mistaken,  and  that  the  answer  can- 
not I  OHsil)ly  injure  him.  or  tend  in  any  degree 
to  subject  him  to  the  peril  of  pre  secution.  Bui 
the  courts  have  recognized  the  impossibility  in 
most  cases  of  nnticipating  the  effect  of  the  an- 
swer. Where  it  is  not  so  perfectly  evident  and 
manifest  that  the  answer  called  for  cannot  in- 
criminate, as  to  preclude  all  reasonable  doubt 
or  fair  argument,  the  privilege  must  be  recog- 
nized and'protec'ed."  While  the  witness  must 
judge  of  the  effect  of  his  answer,  and  should 
not  be  required  to  explain  how  it  will  crimi- 
nate him,-  yet  the  court  must  determine,  under 
all  the  circumstances  of  the  case,  whether  such 
will  be  its  tendency  from  the  question  asked, 
and  where,  from  the  nature  of  the  investiga- 
tion and  the  character  of  the  testimony  sought, 
it  reasonably  appears  that  the  answer  may  crina- 
inate  or  tend  to  criminate,  the  witness  has  the 
right  to  claim  his  privilege,  and  is  not  bound 
to  answer.  State  v.  Duffy,  16  Iowa,  425; 
Kirschner  v.  State,  9  Wis.  140;  Chamberlain  v. 
Will^on,  12  Vt.  491,  86  Am.  Dec.  ^^\  Ex  parte 
Bosfowitz,  84  Ala.  468. 

As  stated  above,  the  witness  may  waive  hia 
privilege,  but  to  what  extent  he  is  held  to  waive 
it  by  consenting  to  answer  some  questions,  or 
at  what  stage  of  an  examination  he  must  insist 
on  his  privilege  in  order  to  avoid  a  waiver, 
is  a  matter  in  reference  to  which  there  ia 
some  considerable  confusion  in  the  applica- 
tion of  the  rule  to  the  various  cases.  Mr. 
Phillips,  in  referring  to  the  early  decisions  in 
England,  says,  in  substance,  that  from  the  na- 
ture of  the  right  a  witness  by  consenting  to 
answer  some  questions  ought  not  to  be  barred 
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from  the  right  of  objecting;  to  others,  bat  that 
he  should  not  be  allowed,  by  any  arbitrary  use 
of  his  pri?ileg<',  to  make  a  partial  statemeot  of 
facts  to  the  prejudice  of  either  party.  And 
opoD  this  principle  it  was  ruled  in  Dixon  y. 
VjU,  1  Car.  &  P.  278,  and  Ea»t  v.  Chapman, 
2  Car.  ib  P.  570,  that  if  a  witness  waives  his 
privilege  so  far  as  to  answer  part  of  the  ques- 
tions tending  to  subject  him  to  an  indictment, 
he  cannot  be  exempted  from  answering  the  re- 
maioder,  but  must  give  the  whole  truth.  He 
farther  states  that  a  majority  of  the  judires,  in 
Reg,  v.  Oarbett,  2  Car.  &  K.  474,  I  Den.  C. 
C.  236,  thought  that  it  made  no  difference  to 
the  rifEht  of  the  witness  to  protection  that  he 
answered  in  part,  but  that  he  was  entitled  to  it 
at  whatever  stage  of  the  inquiry  he  chose  to 
claim  it,  and  that  they  did  not  consider  them- 
selves bound  by  the  cases  cited.  2  Pbill.  £v. 
936,  Oarbetfs  Que  was  decided  in  1847,  and 
the  question  arose  in  a  criminal  prosecution 
ss^ainst  the  accused  upon  the  introduction,  on 
the  part  of  the  Crown,  of  his  testimony  on  a 
cross-examination  in  a  civil  suit.  The  accused 
had  ^ne  a  long  way  in  his  testimony  towards 
openmg  up  the  matter  in  reference  to  which  he 
was  being  prosecuted,  but  he  refused  to  an- 
swer some  questions  pointing  directly  to  his 
guilt  and  frequently  put  himself  in  the  hands 
of  the  court  for  protection.  The  testimony 
was  rejected  in  the  criminal  case,  and  several 
of  the  most  eminent  judges  dissented.  In  the 
later  editions  of  Greenleaf  the  ruling  in  Qar- 
betfi  Gate  is  adopted.     1  Greenl.  Ev.  §  451. 

The  American  rule,  following  to  some  extent 
the  early  English  cases,  is  said  to  be  the  other 
way.  and  that  if  a  witness  discloses  a  part  of 
a  transaction  or  conversation  tending  to  crim- 
inate him,  he  waives  his  privilege  and  must  an- 
swer freely,  and  disclose  the  whole  transaction 
or  conversation,  unless  the  partial  disclosure  is 
made  under  an  innocent  mistake,  or  does  not 
clearly  relate  to  the  transaction  as  to  which  he 
refuses  to  testify.  In  Lo^o  v.  Mitchell^  18  Me. 
372,  it  was  held  that  if  the  witness  consents  to 
testify  to  one  matter  teoding  to  criminate  him 
self,  he  must  testify  in  all  respects  relating  to 
that  matter,  so  far  as  material  to  the  issue;  that 
if  he  waives  the  privilege,  he  does  so  fully  in 
relation  to  that  act,  but  he  does  not  thereby 
waive  his  privilege  of  refusing  to  reveal  other 
unlawful  acts,  wholly  unconnected  with  the 
act  of  which  he  has  spoken,  even  though  they 
may  be  material  to  the  issue. 

It  seems  to  us  that  it  is  a  just  and  correct 
ruk  that  if  a  witness,  with  full  knowledge  of 
his  rights,  consents  to  testify  about  the  very 
matter  that  may  criminate  him.  without  claim- 
ing his  privilege,  he  must  submit  to  a  full, 
legitimate  cross  examination  in  reference  there- 
to. Otherwise  a  witness  would  have  it  in  his 
power  to  make  a  partial  statement  of  a  matter 
to  the  detriment  of  one  P^rty  without  any  ade- 
quate means  of  relief.  The  following  author- 
ities bear  on  the  subject:  Foster  v.  Pierce^  11 
Gush.  487,  59  Am.  Dec.  152;  Com,  v.  Price,  10 
Gray.  472,  71  Am.  Dec.  668;  Com.  v.  Pratt, 
126  Mass.  462;  Cam.  ▼.  THder,  148  Mass.  180; 
StaU  V.  -K"— ,  4  N.  H.  562;  Amherst  v.  HoUis, 
9  N.  H.  107:  State  v.  Fost€r,  23  N.  H.  848,  55 
Am.  Dec.  191;  Coburn  v.  OdeU.  80  N.  H.  540; 
Chamberlain  v.  WilUon,  12  Vt  491.  86  Am. 
Dec.  856;  UwfoOc  v.  Qaylard,  28  Conn.  809; 
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PwpUv,  Freshottr,  55  Cal.  875;  State  v.  NiehoU, 
29  Minn.  857;  Foster  v.  PtopU,  18  Mich.  266; 
Lombard  v.  Mayberry,  24  Neb.  674;  2  PhilL 
Ev.  pp.  929  et  seq. 

In  Goumelman's  Case,  supra,  he  was  ex- 
amined before  a  grand  juiy,  and  in  reply  to 
questions  stated  that  he  was  a  grain  dealer,  and 
had  made  shipments  of  grain  over  certain  lines 
of  railroad,  when  interrogated  as  to  rates  of 
freight  secured  less  than  the  tariff  or  open  rate, 
and  as  to  rebates,  he  refused  to  answer. 
While  freely  admitting  that  he  received 
freights  over  certain  lines,  he  stated  that  be  did 
not  recollect  of  shipping  over  other  lipes  men- 
tioned. It  was  not  insisted  on  the  part  of  the 
government  that  the  witness  had  waived  his 
privilege  by  answering  some  questions,  and 
the  court  makes  no  reference  to  this  matter  in 
its  opinion,  but,  as  th^  party  was  discharged, 
it  is  evident  that  the  court  did  not  consider  he 
had  waived  his  privilege.  The  privilege 
claimed  in  the  case  of  People,  Taylor,  v.  Forbes^ 
supra,  was  also  in  an  examination  before 
a  grand  lury  when  the  conduct  of  students  at 
Cornell  University  was  being  investigated. 
The  witness,  who  was  a  student,  answered  that 
he  had  no  connection  whatever  with  the  trans- 
action being  investigated,  but  when  questioned 
as  to  particular  facts  connected  wiih  it,  he 
claimed  his  privilege  and  refused  to  answer. 
The  court  was  of  the  opinion  that  the  witnesa 
by  answering  the  general  questions  as  to  bis 
connection  with  the  affair,  whether  his  answers 
were  true  or  false,  did  not  waive  his  right  to 
remain  silent  when  it  was  sought  to  draw  from 
him  some  fact  or  circumstance  which  in  hia 
judgment  might  form  another  link  in  the 
chain  of  facts,  capable  of  being  used  under  any 
circumstances  to  his  detriment.  Under  the 
peculiar  surroundings  of  that  investigation  it 
presented  a  case,  in  the  judgment  of  the  court, 
where  the  witness  might  claim  his  privilege  aa 
to  collateral  circumstances  that  tended  to  im- 
peril him.  The  question  presented  in  Amherst 
y.  HoUis,  supra,  was  whether  or  not  a  certain 
person  was  a  pauper,  and  therefore  a  charge 
upon  a  town.  The  witness  stated  that  he  waa 
destitute  of  property  during  the  time  for  which 
the  charge  was  made,  and  upon  farther  in- 
quiry admitted  that  be  had  considerable  money 
three  or  four  years  previously,  but  that  the 
money  had  gone  to  adjust  matters  which  he 
could  not  disclose  without  exposing  himself  to 
criminal  prosecution.  After  admitting  the 
rule  that  a  witness  should  not  be  compelled  to 
criminate  himself,  and  observing  that  there 
were  cases  in  which  a  witness  could  not  be 
heard  to  relate  a  part  of  a  transaction,  and  re- 
fuse to  disclose  the  rest,  the  court  held  that  the 
testimony  sought  to  be  elicited,  although  not 
entirely  independent  of  the  facts  the  witnesa 
had  testified  about,  was  so  far  distinct  that  he 
was  authorized  to  claim  the  privilege.  The 
court  said  that  *'when  asked,  in  the  first  place, 
if  he  was  destitute  of  property,  there  is  no  ob- 
vious propriety  in  his  alleging  that  he  could 
not  disclose  that  without  subjecting  himself  to 
a  prosecution.     If  he  had  gone  on  to  speak  in 

Eart  of  the  disposition  that  had  been  made  of 
is  property,  it  might  have  presented  a  differ- 
ent case."  The  cases  present  illustrations  of 
witnesses  testifying  in  part  without  being  f  ull^ 
advised  of  their  danger  and  right  of  privilege^ 
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and  of  tbe  allowance  of  the  privilege  bj  the 
court  after  tbe  witness  was  informed  on  Ibe 
«ubject.  Tbe  court  sbould  inform  tbe  witness 
of  bis  rigbts  when  the'.circumstances  of  tbe  case 
call  for  it,  and  tbere  are  instances  wbere  tbe 
privilege  bas  been  allowed  after  tbe  witness 
bad  spoken,  wben  it  was  evident  tbat  be  bad 
spoken  in  ignorance  of  bis  rigbts,  and  in  such 
•cases  all  tbe  testimony,  as  to  wbicb  a  full  ex- 
aminntion  could  not  be  allowed,  may  be 
atrioken  out. 

Tbere  is  also,  it  appears,  a  distinction  be- 
tween tbe  case  of  a  witness  proper  and  an  ac- 
complice or  a  party  in  interest.  An  accom- 
plice admits  bis  guilt  and  seeks  to  implicate 
otbers,  and  it  is  not  apparent  wby  be  should 
•claim  immunity  from  exposure  about  tbe  very 
matter  wbicb  be  is  willing  to  confess.  As  to 
distinct  collateral  matters  it  may  be  different. 
Wben  a  party  in  interest  volunteers  to  testify 
in  bis  own  behalf,  tbe  rule  seems  to  be  not  so 
liberal  in  bis  favor  as  in  tbe  case  of  a  disinter- 
ested witness  wbo  is  summoned  to  testify  in 
•controversies  between  others.  Statutes  have 
been  passed  in  several  of  the  states,  as  was 
•done  here  at  the  last  session  of  tbe  legislature, 
permitting  defendants  to  testify  in  their  own 
behalf,  and  under  such  statutes,  when  the  de- 
fendant elects  to  testify,  tbe  question  arises  as 
to  tbe  extent  be  must  submit  to  a  full  cross-ex- 
amination. Statutes  have  also  been  enacted 
in  several  states  providing  tbat  witnesses  shall 
be  required  to  testify  in  certain  cases,  and 
when  they  do  so,  that  their  statements  shall 
not  be  used  against  them  in  any  subsequent 
prosecution.  There  is  a  review  of  the  decisions 
under  such  statutes  in  Counselman's  Case.  We 
have  no  statute  on  tbe  subject,  so  far  as  the 
present  case  is  concerned.  All  we  know  of 
tbe  proceeding  in  which  tbe  claim  of  privilege 
was  insisted  on  in  tbe  present  case  is,  tbat 
petitioner  was  called  and  examined  as  a  wit- 
ness for  tbe  respondent  in  a  quo  warranto  case 
involving  the  right  to  tbe  oflSce  of  mayor  of 
the  city  of  Pensacola  under  tbe  recent  election 
held  for  tbat  purpose  on  tbe  4th  of  June  last. 
Tbe  petitioner,  after  being  fully  advised  of  his 
Tights,  testified  tbat  he  voted  for  respondent  in 
the  quo  warranto  case,  and  that  bis  ballot  was 
received  by  the  inspectors.  It  is  not  ques- 
tioned here,  and  we  must  assume  it  to  be  the 
fact,  that  the  testimonv  voluntarily  given  by 
the  witness  was  admissible  and  material  in  the 
<»ase.  Tbe  office  of  mayor  of  the  city  of  Pen- 
isacolais  elective,  and  tbe  election  held  in  June, 
1895,  was  conducted  under  tbe  general  law 
governing  state  elections  existing  at  tbe  last 
stiite  election.  Section  2787,  Rev.  Stat.,  pro- 
vides tbat  "whoever  casts  knowingly  an  illegal 
vote  at  any  election  in  this  state  held  accord- 
ing to  law,  shall  be  punished  by  imprisonment 
in  the  state  prison  not  exceeding  six  months, 
or  by  fine  not  exceeding  $100.*  The  provi- 
sions of  this  statute  are  broad  enough  to  cover 
illegal  voting  at  municipal  elections,  and  one 
who  knowingly  cast  an    illegal  vote  at  tbe 
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election  in  question  would  be  subject  to  the 
penalties  of  tbe  statute.  No  question  is  made 
of  this  in  tbe  present  case,  nor  is  it  doubted 
that  a  voter  at  said  election  wben  called  on  to 
testify  as  to  voting  would  be  entitled  to  the 
privilege  of  silence  if  his  testimony  would  tend 
to  bring  upon  him  the  penalties  of  tbe  stat- 
ute. StaU,  Hopkins,  v.  Olin,  23  Wis.  809. 
Tbe  petitioner  then,  was  not  compelled  to  state 
whether  be  voted  at  all  at  tbe  election  in  ques- 
tion, if  his  answers  would  tend  to  criminate 
him,  but,  after  being  duly  advised  by  the 
court,  be  voluntarilv  stated  tbat  be  votea  and 
for  whom  be  voted.  This  statement,  in  the 
absence  of  any  other  showing,  tended  to  estab^ 
lish  tbe  fact  of  a  valid  vote  for  tbe  party  for 
whom  tbe  ballot  was  cast,  and  it  also  included 
tbe  principal  or  essential  criminating  charge 
against  the  voter,  if  be,  as  a  matter  of  fact, 
had  knowingly  voted  when  be  did  not  possess 
tbe  requisite'qualifications.  Whether  or  not 
the  vote  was  legal  and  entitled  to  be  counted 
depended  upon  prescribed  qunlificntions  of  the 
voter,  and  we  are  of  the  opinion  tbat  a  proper 
application  of  tbe  rule  demands  tbat  tbe  peti- 
tioner should  answer  tbe  questions  touching 
bis  qualifications  as  a  voter  after  he  bad  will- 
ingly stated  tbat  he  had  voted  at  the  election. 
It  is  a  just  and  reasonable  requirement  that  a 
witness  shall  not  be  allowed,by  an  arbitrary  use 
of  bis  privilege,  to  make  a  partial  statement  of 
facts  to  the  prejudice  of  either  party  to  the  suit. 
It  is  stated  in  State,  Uopkins,  v.  Olin,  supra, 
that  a  person  who  has  voted  at  an  election  is 
always  considered  as  a  party  when  the  result 
of  the  eleclion  is  in  controversy,  and  from 
this  standpoint  the  rule  as  to  subjecting  inter- 
ested parties  to  a  full  cross-examination  would 
have  more  or  less  effect. 

The  strongest  authority  relied  on  for  peti- 
tioner is  tbe  decision  in  Counselman'8  Case,  but 
we  think  there  is  a  clear  distinction  between 
that  case  and  tbe  present  one.  The  matter  tes- 
tified about  by  Counselman  shipping  of  ^rnin 
over  railroads  was  not  criminal,  nor  did  it 
contain  any  elements  of  criminality.  The 
crime  consisted  in  paying  a  less  freight  than 
the  tariff  or  open  rate,  and  when  asked  about 
this  matter  be  refused  to  disclose  anything 
about  it.  He  stopped  on  the  border  of  the 
criminating  matter,  and  tbe  case  presented  no 
ground  of  waiver  of  privilege  as  to  such  mat- 
ter. The  distinction  is  sharply  drawn  in  the 
pauper  case  from  New  Hampshire.  If  peti- 
tioner was  not  a  qualified  person  to  vote  at  the 
city  election,  tbe  crime  of  illegal  voting  was 
consummated  in  the  act  of  casting  his  ballot, 
wbicb  is  tbe  principal  criminating  act,and  hav- 
ing gone  into  this  matter  with  full  knowledge, 
he  should  state  tbe  matters  tending  to  develop 
his  qualifications  as  a  voter. 

Our  conclusion  is,  that  tbe  petitioner  should 
be  remanded  to  the  custody  of  the  shertf  of  Es- 
cambia county.  Order  to  be  entered  accord- 
ingly. 
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Wecden  LOVE,  P/Jf.  in  Err,, 

V. 

PEOPLE  of  the  State  of  IlliDoia. 
am  nj.  SOL) 

1.  The  evidence  of  an  accomplice  is  in 

general  admissible  affalost  a  prisoner  on  trial. 

2.  One  Jointly  indicted  with  otbers  may  be 
called  as  a  witness  for  tbe  state  after  tiie  entry 
of  a  noOe  proscjul  against  him. 

3.  The  wife  of  a  defendant  in  an  indict- 
ment may  be  called  as  a  witness  against  bis  co- 
defendants,  wbere  a  nolle  prf>sequi  has  been  en- 
tered as  to  him. 

4.  A  gfeneralverdictoffpiilty  not  fixing 
thevalue  of  the  property*  under  an  indict- 
ment charging  burglary  and  larceny  in  the  same 
counU  is  a  conviction  of  burglary,  as  a  coovio- 
tion  for  larceny  must  find  tbe  value  of  the  prop- 
erty stolen. 

6«  Bur|[flary  is  not  committed  by  those 
aamkBttng  a  detective  in  entering  a  building 
and  taking  money  from  a  safe  in  pursuance  of  a 
previously  arranged  plan  between  him  and  the 
owner,  with  the  sole  intent  of  entrapping  the 
others  into  the  apparent  commission  of  a  crime. 

6.  No  crime  is  committed  where  one  ar- 
ranges to  have  a  crime  committed  against  his 
property  or  himself,  and  knows  that  an  attempt 
is  to  be  made  to  encourage  others  to  commit  the 
act,  and  to  lead  and  encourage  them  in  its  com- 
mission by  one  acting  In  concert  with  tbe  owner. 

7.  The  owner  of  property  and  his  ag^nt 
may  irait  passively  for  a  would-be 
criminal  to  perpetrate  an  otfense  and  each  and 
every  part  of  it  for  himself,  but  must  not  aid, 
eocourage,  or  solicit  him  that  they  may  seek  to 
punish* 

(March  28, 1806.) 

ERROR  to  the  Circuit  Court  for  ITnnkakee 
County  to  review  a  judgment  convictlDg 
defendant  of  burglary.     Receraed. 

The  facts  are  staled  in  the  opinion. 

Mr.  W.  R«  Hunter,  for  pialntifl  in  error: 

At  common  law  the  prosecuting  attorney 
had  no  authority  to  discbarge  the  defendant 
and  place  him  on  the  witness  stand  until  an 
application  bad  been  made  to  the  court  for 
that  purpose.  Upon  wtiich  a  judicial  inquiry 
was  had  by  the  court  to  determine  whether 
tbe  testimony  of  tbe  proposed  witness  would 
convict  the  other  defendants  or  whether  the 
defendants,  including  the  proposed  witness, 
could  be  convicted  without  his  testimony. 
Upon  which  the  court  acted  judicially  and  un- 
til such  Judicial  action  he  was  not  a  competent 
witness. 

Phill.  Ev.  9tb  ed.  28;  Roscoe.  Crim.'Ev.  7th 
€d.  p.  127;  Gray  v.  People,  26  111.  844. 

The  verdict,  "We  the  jury  find  Weeden 
Love  guilty  and  fix  his  penalty  at  one  year  in 
thfc  penitentiary:  Mulligan  O'Brien  not  guilty," 
—IS  irregular  in  not  finding  for  which  offense 

NoTK.— For  the  effect  of  instigation  or  consent 
to  crime  when  given  for  the  purpose  of  discover- 
ing criminals  as  a  defense  to  a  prosecution,  see 
naU  to  Connor  v.  People  (Colo.)  25  L.  K.  A.  8iL 
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the  plaintiff  was  indicted  for  burglary  and 
larceny. 

Rvih  v.  People,  99  HI.  185;  Tkomoi  v.  People, 
118  111.  581. 

Before  the  crime  of  burglary  can  be  estab- 
lished the  people  must  prove  beyond  a  reason- 
able doubt  the  dissent  of  Hoag  to  such  entry, 
and  if  the  prosecuting  witness  Iloag  either  di- 
rectly or  indirectly  consented  to  the  entry  of 
the  building  in  question,  then  no  offense  has 
been  committed  by  plaintiff  in  error. 

1  Whart.  Crim.  L.  9th  ed.  §  915;  Reg,  v. 
Johnson,  Car.  &  M.  218;  Allen  v.  State,  40  Ala. 
834,  91  Am.  Dec.  476;  People  v.  Collins.  53 
Cal.  185;  Brown  v.  State,  7  Tex.  App.  5G9; 
Aiace  v.  State,  9  Tex.  App.  110;  Speiden  v. 
State,  8  Tex.  App.  156,  30  Am.  Hep.  126:  Will- 
iams v.  State,  55  Ga.  391;  2  Russell,  Crimes, 
9th  ed.  10;  3  Am.  &  Eng.  Enc.  Law,  p.  662;  1 
Bishop,  Crim.  L.  4th  ecH  ^  570. 

If  the  act  of  the  principal  were  not  criminal 
aiding  and  encouraging  him  would  be  no 
crime. 

PeopU  v.  Collins,  53  Cal.  185;  Allen  v.  State, 
40  Ala.  384.  91  Am.  Dec.  476;  2  Russell. 
Crimes,  9th  ed.  p.  10;  Speiden  ▼.  State,  and 
Williams  v.  State,  supra, 

Mr,  H.  L.  Richardson  for  the  People. 

Phillipst  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  in  error  was  convicted  of  burglary 
imder  an  indictment  charing  Mulligan 
O'Brien,  Weeden  Love.  William  Shoof,  Al. 
Robinson,  and  Aaron  Perkins  with  burglari- 
ously breaking  and  entering  the  otflce  build- 
ing of  Arthur  L.  Hoag  on  the  20th  day  of 
January,  1895.  On  tbe  mornine  of  the  day  on 
which  the  trial  of  this  plaintiff  in  error  was 
commenced,  the  state's  attorney  nolle  proifd 
as  to  the  defendant  William  Shoof.  On  mo- 
tion of  Aaron  Perkins,  he  was  granted  a  sep- 
arate  trial,  and  the  cause  was  continued  as  to 
him.  Plaintiff  in  error  and  O'Brien  were  tried, 
and  the  latter  found  not  guilty.  The  punish- 
ment of  Love  was  fixed  at  imprisonment  in  the 
penitentiary  for  the  term  of  one  year.  Robin- 
son was  not  arrested. 

WiUiam  Shoof  was  called  as  a  witness  for 
the  state,  and  his  competency  as  a  witness  was 
denied  by  the  defendant.  The  evidence  of  an 
accomplice  is  in  general  admissible  against  a 
prisoner  on  trial.  Gray  v.  People,  26  111.  844; 
Sktrll  V.  People,  73  111.  829;  Friedberg  v.  Peo- 
ple, 102  111.  160.  The  state's  attorney  had  a 
right  to  nolle  the  indictment  as  to  one  of  the 
persons  indicted,  and  call  him  as  a  witness  for 
the  state.  He  is  a  competent  witness.  His 
credibility  is  to  be  determined  by  the  jury. 
The  error  assigned  on  this  question  cannot  be 
sustained,  and  for  the  same  reason  the  error 
assigned  for  permitting  the  wife  of  William 
Shoof  to  testify  is  not  well  taken. 

The  indictment  contained  three  counts,  in 
each  of  which  the  offense  of  burglary  is 
charged,  and  in  each  count  the  indictment 
then  proceeds  to  charge  that  the  defendants, 
then  and  there  being  in  said  office  building, 
"did  steal,  take,  and  carry  away,"  etc.  Such 
an  indictment  charges  both  burglary  and  lar- 
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ceny,  and  these  offeoHes  may  be  found  in  the 
same  count.  1  Hale,  P.  G.  556;  1  Russell, 
Crimes.  827;  2  Archbald.  Crim.  Pr.  &  PI.  829- 
881.  Where  a  defendant  is  found  guilty  gen- 
erally, and  a  punishment  imposed  which  is  by 
law  authorized  to  be  inflicted  for  either  offense 
charged  in  such  a  count,  the  verdict  must  be 
sustained.  Orawley  y.  Com.  11  Met.  575;  Cook 
V.  Slate,  24  N.  J.  L.  846;  Manly  v.  Bale,  7  Md. 
148;  FroUch  v.  8laU,  11  Ind.  218;  State  v. 
Booker,  17  Vt.  658.  The  effect  of  this  general 
▼erdict  is,  logically,  the  jury  found  the  defend- 
ant guilty  of  burglary.  They  did  not  And  the 
value  of  the  property  stolen,  which  would  not 
be  oecessary  m  a  conviction  for  burglarv,  but  is 
necessary  in  a  conviction  for  larceny.  The  ver- 
dict finding  the  defendant  Love  guilty,  gener- 
ally, and  fixing  his  punishment,  was  therefore 
a  conviction  for  burglary,  and  not  obnoxious  to 
the  error  assigned,— that  it  failed  to  s^^cify  the 
offense  for  which  he  was  convicted.  Lyons  v. 
People,  68  III.  271.  Had  the  conviction  been 
for  larceny,  it  would  then  have  been  necessary 
to  find  the  value  of  the  property  stolen,  and 
had  the  court  been  asked  to  instruct  the  jurv 
that  they  were  warranted  in  finding  the  defena- 
ant  guilty  of  larceny  if  the  evidence  authorized 
it,  it  would  doubtless  have  done  so.  Hnlh  v. 
PeovU,  99  III.  185. 

Without  undertaking  a  consideration  of  the 
instructions  to  which  exreptions  are  taken,  we 
will  enter  into  a  discussion  of  the  facts  of  the 
case,  which  we  deem  the  question  of  para- 
mount importance,  and  on  which  the  decision 
must  depend.  In  the  latter  part  of  1894  and 
early  part  of  1895,  much  complaint  had  been 
made  in  the  city  of  Momence  of  exitjting 
lawlessness.  Robberies  and  burglaries  had  oc- 
curred, until  complaints  reached  tbe  members 
of  the  city  council,  whereupon  a  consultation 
of  certain  members  was  held,  which  resulted 
in  the  employment  of  a  detective  agency  in  tbe 
city  of  ChicHgo,  from  which  a  detective  was 
sent  to  investigate,  report,  and  seek  to  ar- 
rest the  offenders.  Within  two  weeks  prior 
to  the  commission  of  this  act,  that  detective, 
who  went  by  the  name  of  Kobinson,  visited 
the  city  of  Momence.  He  seemed  to  be  well 
supplied  with  money,  which  he  used  lavishly 
and  ignobly.  The  uncontradicted  evidence 
shows  he  made  the  acquaintance  of  this  plain- 
tiff in  error,  who  was  impecunious  and  with 
bad  habits  as  to  the  use  of  intoxicating  liquors 
and  haunting  saloons  and  billiard  rooms. 
Through  this  acquaintance  with  Love,  he,  at 
his  own  request,  was  introduced  to  O'Brien. 
Perkins,  and  Shoof  by  Love.  These  were  all 
young  men  without  much  money,  and  simitar 
in  their  habits  to  this  plaintiff  in  error,  frequent- 
ing the  same  resorts.  After  becoming  thus  ac- 
quainted, this  detective,  by  the  liberal  and  ex- 
travagant use  of  money  in  treating  to  whiskey, 
beer,  and  cigars,  caused  these  young  men  to 
follow  after  him,  seek  his  association,  answer 
his  requests,  and  comply  with  his  wishes. 
Plausible,  self-contained,  and  strong,  he  was 
calculated  to  work  on  their  weaker  natures; 
well  dressed  and  affable,  he  pleased  them; 
and  an  apparent  liberality  with  money,  even 
giving;  $1  or  $2  at  a  time  to  these  youn^i:  men 
on  different  occasions,  made  him  an  object  of 
admiration,  and  he  easily  led  and  influenced 
them.  He  endeavored  to  excite  a  desire  for 
82  L.  R.  A. 


crime,  by  intimatinff  his  means  were  thiu  ac- 
quired. He  suggested  and  proposed  they  should 
engage  in  the  commission  of  burglaries,  robber- 
ies, etc.,  and  sought  to  induce  them  to  en^ge 
with  him  in  such  acts.  Day  af  ler  day  and  night 
after  night  his  efforts  were  not  directed  to  the 
arrest  of  criminals,  but  his  mental  powers  and 
robust  health,  with  the  use  of  money,  were  di- 
rected towards  an  effort  to  make  criminals  of 
these  young  men.  With  plenty  to  drink  and 
smoke  and  eat  at  his  expense,  he  sought  to  un- 
dermine and  dazzle  their  mental  and  moral 
strength,  and  lead  them  into  the  commissiou  of 
crime.  Ambitious,  doubtless,  to  succeed  in  his 
chosen  pursuit^  with  him  the  conviction  of  those 
theretofore  guilty  was  less  an  object  than  that 
he  might  fasten  on  some  one  the  commission  of 
a  crime.  If  he  could  make  the  criminal,  and 
induce  the  commission  of  the  crime,  and  cause 
the  arrest  of  the  actor,  or  throw  around  him  a 
web  of  circumstances  that  would  lead  to  con- 
viction, it  would  redound  to  the  glory  of  hia 
chief,  and  cause  bis  advancement.  With  him 
the  end  justified  the  means,  and  the  reputation 
of  the  agency  to  which  be  belonged  and  hia 
own  advancement  were  apparently  his  object. 
Such  means  and  agents  are  more  dangerous 
to  the  welfare  of  society  than  are  the  crimes 
they  were  intended  to  detect,  and  the  criminals 
they  were  to  arrest.  Robinson,  having  for 
several  days  been  In  close  association  wiib 
Love,  proposed  he  should  accompany  him  to 
Exline,  and  while  there  he  called  on  Hoag, 
whose  office  was  subsequently  alleged  to  have 
been  burglarized. 

From  the  testimony  it  is  apparent  that  Hoa/i; 
knew  his  office  was  to  be  entered  and  safe 
opened,  and  he  acted  in  concert  with  the  de- 
tective, complied  with  his  request  in  leuving 
money  in  the  safe,  with  the  expectation  of  tbe 
office  being  burglarized  and  safe  opened,  etc. 
He  not  only  expected  it  to  be  done,  but  he  mnde 
tbe  safe  ready.  He  marked  his  money  for  the 
purpose  of  having  it  taken  by  a  burglarious^ 
entry.  In  brief,  he  left  money  in  the  safe  to  be 
stolen,  with  knowledge  from  the  detective  that 
he  (the  detective)  had  *'some  fellows  he  wa» 
trying  to  catch,  and  he  might  probably  want  to 
come  there  to  catch  them.  ...  I  expected 
the  money  to  be  stolen,  and  for  that  reason 
marked  it.  .  .  .1  locked  the  safe.  .  .  . 
Thought  the  detective  would  open  it  in  some 
I  way.  ...  I  left  the  money  believing  the  of- 
'  fice  was  to  be  burglarized.  ...  He  (the  de- 
tective) asked  me  to  leave  the  money  there,  and 
I  told  him  I  would."  One  cannot  read  this 
evidence  of  this  witness  without  being  im- 
pressed with  the  fact  that  he  prepared  his  safe 
and  office  to  be  burglarized,  and  his  money  ta 
be  taken,  and  was  willing  and  consented  to  its 
being  done.  With  such  an  arrangement  per- 
fected between  the  occupant  of  the  building 
which  was  to  be  burglarized  and  this  detective, 
the  latter,  under  the  pretense  of  taking  a  train 
from  Kankakee  on  a  certain  night,  requested 
the  plaintiff  in  error  to  take  him  to  the  latter 
city;  and  it  is  apparent  he  induced  him  to  have 
Shoof,  O'Brien,  and  Perkins  accompany  them, 
that  they  might  have  a  good  time.  With  this 
object  in  view  two  buggies  were  procured ,  the 
hire  was  paid  by  the  detective,  and^he  and  Love 
in  one,  with  Perkins,  O'Brien,  and.Shoof  in  the 
other,  started  from  Momence  for  Kankakee» 
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and  with  each  buggr  there  was  a  half  pint  of 
'Whiskey,  f uniishra  by  Robinsoo.  Arriviogat 
Kankakee;  the  five  men  went  to  a  saloon, 
'wbere  Robinson  further  evidenced  his  hos- 
pitable character,  and  there  from  fifteen  to 
titfenty  drinks  to  each  man  were  taken,  be- 
tween about  4  o'clock  and  6  o'clock, — whiskey, 
beer,  etc.  About  the  latter  hour  the  detective 
took  the  whole  party  to  a  restaurant,  where  he 
had  aupper  furnished,  for  which  he  paid.  They 
then  asain  returned  to  the  saloon,  from 
-which  Robinson  sent  one  man  for  sacks,  an- 
other for  candles,  and  another  for  oil,  he  in 
•each  case  furnishing  the  money.  Shoof  and 
LiOTe  went  from  the  saloon  voluntarily,  and 
Shoof  obtained  some  money  which  was  owine 
him,  and  he  then  purchased  a  revolver  and 
«onie  cartridges,  and,  at  the  request  of  Love, 

Irarchased  a  revolver  for  him,  which  the  latter 
oaded.     This,  with  reference  to  these  transao- 
tioDS.  is  the  first  act  shown  to  have  been  done 
by  this  defendant  which  was  not  influenced  by 
the  detective.     When  the  party  was  again  in 
the  saloon,  more  drinks  were  bad.  which  were 
paid  for  by  Robinson;  and  about  10  o'clock  the 
party  repaired  to  a  house  of  ill-fame,  where 
three  bottles  of  beer  were  paid  for  by  Shoof. 
Who  suggested  the  visit  to  this  place  is  not 
«bown   ^   the   evidence.    Remaining  there 
about  an  hour,  they  again  repaired  to  the  same 
aaloon.    In  all  this  time,  while  at  this  saloon, 
Robinson  freouently,  in  private  conversations 
^ih  some  of  these  parties  separately,  sug- 
gested and  urged  the  commission  of  burglaries 
and  robberies.    When    the  latter  proposition 
was  proposed  to  O'Brien,  he  refused  to  have 
anything  to  do  with  it.    Robinson  now,  at  a 
late  hour,  provided  two  pint  bottles  of  whiskey, 
and,  with  one  to  each  buggy,  left  Kankakee 
for  Ezline,  where  they  left  their  buggies,  went 
direct  to  Hoais's  office,  the  door  of  which  was 
unlocked  by  ilobinson  with  one  of  a  bunch  of 
keys  taken  from  his  pocket,  and  the  parties 
entered.    O'Brien  was  so  drunk  he  fell  over 
a  chair  or  other  object  while  in  the  room. 
Robinson  went  direct  to  the  safe,  and,  within 
five  minutes,  made  the  combination,  unlocked 
and  opened  the  safe,  took  therefrom  the  money 
which  Hoag  left  there  to  be  taken,  and  handed 
the  same  to  this  plaintiff  in  error.    That  money 
w^as  subsequently  divided  by  Robinson,  and 
<each  of  these  parties  had  a  part  thereof.    The 
«afe  was  again  locked,  the  office  vacated  and 
^oor  shut,  and  Robinson  suggested  that  they 
would  need  some  tools  for  further  operations, 
and  led  the  way  to  a  blacksmith  shop,  where  he 
forced  open  a  window,  took  therefrom  some 
aledges,  etc.,  and  handed  them  to   O'Brien. 
These  were  carried  to  their  vehicles,  and  the 
party  returned  to  Momence,  where  the  horses 
and  vehicles  were  returned  to  the  livery  stables, 
and  about  4  o'clock  in  the  morning,  as  soon  as 
they  could  do  so  after  returning  their  vehicles 
to  the  stables,  the  entire  party  met  at  Momence, 
-in  front  of  the  bank.    The  uncontradicted  tes- 
timony is  that  this  meeting  was  with  the  expec- 
tation that  they  were  to  go  to  the  train,  to  see 
Robinson  off.    After  meeting  all  the  party  in 
front  of  the  bank.  Robinson  stepped  to  the 
door   of  the   bank  and    violently  shook  it, 
creating  a  noise;  whereupon,  from  the  op- 


posite  side  of  the  street,  the  single  police- 
man of  the  city  rushed,  while  from  the  rear 
of  the  bank  came  the  chief  of  the  detective 
agency,  with  one  of  his  employees  and  a  third 
party,  and,  firing  their  pistols,  rushed  towards 
these  indicted  parties,  some  of  whom  ran.  Love 
was  seized,  and  the  others  soon  arrested.  The 
marked  money  taken  from  Hoag's  safe  was 
found  on  the  arrested  parties;  tools  from  the 
blacksmith  shop  found,  etc.  The  presence  of 
the  chief  of  the  detective  agency  and  one  of  his 
employees,  with  a  third  party,  at  the  rear  of  the 
bank,  and  the  location  of  the  sincle  policeman 
of  the  city  opposite  the  bank  at  this  opportune 
time,  may  have  resulted  from  the  fact  that 
Robinson  sent  from  Elankakee  on  that  after- 
noon a  telegram,  but  to  whom  is  not  shown. 

These  are  the  material  facts  in  evidence.  The 
indictment  for  burglarizing  Hoag's  office,  un- 
der which  this  defendant  was  convicted,  rests 
on  this  evidence.  One  does  not  escai>e  the  con- 
viction that  Robinson  entered  that  office  with 
Hoag's  consent  If  Robinson  entered  the 
building  with  Hoag's  consent,  and  took  the 
money  with  no  intent  of  stealing  it,  but  in  pur- 
suance of  a  previously  arranged  plan  between 
him  and  Hoag,  intending  solely  to  entrap  the 
defendant  into  the  apparent  commission  of  a 
crime,  it  is  dear  that  no  burglary  was  com- 
mitted: there  being  no  felonious  intent  on  the 
part  of  Robinson  in  entering  the  building  or 
takine  the  money.  If  no  burglary  was  com- 
mitted by  Robinson,  because  of  an  absence  of 
a  felonious  intent,  the  defendant  could  not  have 
been  an  accomplice  and  privy  to  a  burglary. 
Srteiden  v.  8taU,  8  Tex.  App.  156,  80  Am. 
Rep.  126;  People  v.  CoUiiu,  58  Cal.  185;  Allen 
V.  State,  40  Ala.  884,  91  Am.  Dec.  476;  Eg- 
gingtan's  Case,  2  East,  P.  C.  666;  R^.  v.  John- 
«m.  Car.  &  M.  218;  McDanieP»  Cote,  Fost. 
C.  L.  121;  Reantts  Gaee,  2  East,  P.  0.  784; 
Kemp  V.  Slate,  11  Hamph.  820;  Lyons  v.  Peo- 
ple, supra. 

Strong  men  are  sometimes  unprepared  to 
cope  with  temptation  and  resist  encouragement 
to  evil  when  financially  embarrassed  and  im- 
poverished. A  contem  plated  crime  mav  never 
be  developed  into  a  consummated  act.  To  stim- 
ulate unlawful  intentions  for  the  purpose  and 
with  the  motive  of  bringing  them  to  maturity, 
so  the  consequent  crime  ma^  be  punished,  is  a 
dangerous  practice.  It  issa^rlaw  and  sounder 
morals  to  hold  that  where  one  arranges  to  have 
a  crime  committed  against  his  property  or  him- 
self, and  knows  that  an  attempt  is  to  be  made 
to  encourage  others  to  commit  the  act,  by 
one  actine  in  concert  with  such  owner,  that 
no  crime  is  thus  committed.  The  owner  and 
his  agent  may  wait  passively  for  the  would- 
be  criminal  to  perpetrate  the  offense,  and 
each  and  every  part  of  it.  for  himself,  but 
they  must  not  aid,  encourage,  or  solicit  him 
that  they  may  seek  to  punish.  After  a  careful 
consideration  of  the  evidence  in  this  record, 
and  with  a  deliberative  regard  for  the  import- 
ance of  the  question  under  discussion,  we  are 
con.strained  to  hold  the  evidence  does  not  sus- 
tain this  conviction. 

The  judgment  is  reversed,  and  the  defendant 
is  ordered  discharged. 
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MICHIGAN  SUPREME  COURT, 


Louise  M.  TUNNICLIPFE,  by  Next 

Friend, 

V. 

BAY  CITIES  CONSOLIDATED  RAIL- 
ROAD  COMPANY,  Pfff,  in  Err. 

aoe  Mich.  824.) 

1.  The  mere  ftust  that  a  woman  injured 
hy  beings  drag^fped  by  a  street  car  on 
^Fhieh  her  clothing^  was  eang^ht  testified 
that  she  sbouJd  think  the  bolt  od  which  the  cloth- 
iug  caught  bad  no  part  in  throwintr  her  down, 
aside  from  the  Jerking  of  the  oar,  wiil  not  require 
the  exclusion  from  the  Jury  of  the  quesiiion  as  to 
neflTliffenoe  in  the  position  of  the  bolt«  bince  the 
Jury  from  all  the  circumstances  may  decide  that 
the  bolt  was,  without  her  knowledgre,  the  cause 
of  the  accident. 

8.  That  an  ii^ured  woman  brlnflfs  aolt 
by  her  husband  as  next  friend  will  not  justify 
the  inclusion,  as  an  element  of  damajres,  of  lost 
wages  which  belong  to  him. 


Note.— Recovery  of  damages  for  misearriaoe. 

I.  Right  to  damagea. 
XL  EUmenta  of  daviages, 

L  Bight  to  damages. 

It  has  become  fully  established  by  the  decisions 
that  damages  for  miscarriage  resulting  from  any 
wrongful  or  negligent  injury  to  a  pregnant  woman 
may  be  included  in  the  recovery  for  the  injury  if 
the  miscarriage  was  a  direct  effect  of  such  injury. 
Many  of  the  cases  decide  this  without  much  discus- 
sion of  the  elements  of  the  damages,  but  apparent  ly 
authorize  the  recovery  for  the  miscarriage  only  so 
far  as  it  constitutes  a  part  of  the  personal  injury  to 
the  mother. 

In  a  few  of  the  cases  herein  referred  to, 
especially  those  as  to  the  effects  of  mere  fright, 
the  question  is  as  to  theezistenoe  of  any  actionable 
wrong,  but  in  most  of  them  such  wrong  is  un- 
disputed, and  the  question  is  as  to  the  extent  of  lia- 
bility for  its  consequences.  Where  any  actionable 
wrong  has  been  done  to  the  person  liability  for  its 
consequences  may  Include  a  miscarriage  of  which 
the  wrong  Is  a  proximate  cause,  as  will  clearly  ap- 
pear In  the  particular  cases  here  cited. 

The  mere  fact  of  the  premature  birth  of  a  child 
whose  death  resulted  from  injury  and  fright  oc- 
cii-  nng  to  the  mother  does  not  make  a  case  for 
damages,  without  showing  that  the  mother^s  health 
was  impaired  or  that  she  was  caused  any  suffering 
by  reason  of  such  injury  and  premature  birth. 
Hawkins  v.  Front  Street  Gable  B.  Co.  8  Wash.  582, 
16  L.  R.  A.  806. 

If  a  personal  injury  caused  by  a  defect  in  a  side- 
walk was  such  as  to  cause  the  mal-position  of  a 
child  and  unusual  pain  and  sufferlnir  on  the  part  of 
the  mother  at  its  birth,  these  facts  constitute  ele- 
ments of  the  damages.  De  Forest  y.  Utica,  69  N.  Y. 
614. 

Miscarriage  resulting  from  fright  caused  by  a 
horse  breaking  through  a  defective  bridge  when 
being  driven  across  it  was  held  not  to  be  too  remote 
for  recovery  of  damages  therefor  in  Oliver  v.  La 
VaUe,  88  Wis.  592. 

The  death  of  an  unborn  child,  caused  by  personal 
injury  to  the  mother  in  a  fall  from  a  defective 
bridge,  was  held  properly  proved  in  determining 
the  extent  of  the  injury  to  the  mother,  in  Shartle  v. 
Minneapolis,  17  Minn.  808. 

A  miscarriage  caused  by  fright  and  nervous 
shock  sustained  by  a  woman  in  consequence  of  a 
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8.  The  loss  of  the  society  and  prospect 
iwe  eaminsrs  of  the  child  is  not  a  proper  el- 
ement of  damages  in  an  action  by  a  marrf^i^ 
woman  for  injuries  which  resulted  in  a  mlsoai^ 
riage. 

(J^ecember  7, 1894.) 

ERROR  to  the  Circuit  Court  for  Bay  County 
to  review  a  Judgment  in  favor  of  plaintiii 
in  an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  resulted  fron^ 
defendant's  negligence.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  T.  A.  £•  Weadock  and  J.  C 
Weadock,  for  plaintiff  in  error: 

The  plaintiff  was  a  minor,  and  in  addition  to 
this  she  \7as  a  married  woman.  Single  or 
married  her  services  under  the  proofs  in  this 
case  weie  uot  her  own.  She  was  not  entitled 
to  recover  for  their  loss. 

Hieks  V.  MefMchlan,  94  Mich,  282;  Lacas  v. 
Detroit  City  R.  Co,  92  Mich.  417;  Barnes  v. 
Moor^s  Estate,  86  Mich.  585;  Mason  v.  Dun- 


train  of  cars  running  into  her  house  was  held  to 
constitute  a  basis  of  recovery.  Chicago  &  N.  W.  R. 
CJo.  V.  Hunerberg,  10  lU.  App.  387. 

A  recovery  for  injuries  causing  a  miscarriage  wa» 
sustained  in  BJoomington  v.  Schrock,  17  SI.  App. 
40,  in  which  the  chief  question  was  as  to  evidence. 

For  an  aFsault  producing  a  miscarriage  and  se- 
rious personal  injury  and  suffering,  damages  were- 
recovered  in  Pryor  v.  Chadwick,  88  Hun.  75. 

The  mistHke  of  a  druggist  in  fumlshinir  sulphate 
of  zinc  in  place  of  Bpsom  salts,  in  consequence  of 
which  there  resulted  a  miscarriage  and  subsequent 
death  of  the  person  to  whom  the  medicine  was  ad- 
ministered, was  held  to  make  the  druggist  liable  for 
damages.    Walton  v.  Booth,  84  La.  Ann.  913. 

One  who  engaged  in  a  quarrel  with  another  man 
and  boy  within  the  hearing  but  out  of  the  sight  of 
a  woman,  who  was  so  frightened  by  the  disturb- 
ance as  to  cause  a  miscarriage,  is  held  not  to  be  li- 
able for  the  injury  when  he  did  not  know  that  she- 
was  within  hearing.  Phillips  v.  Dlckerson,  85  111. 
12, 28  Am.  Rep.  607. 

This  decision  is  clearly  based  on  the  theory  that 
defendant  had  not  done  any  actionable  wrong  al- 
though be  might  have  been  chargeable  with  liabil- 
ity if  he  had  frightened  the  woman  knowingly  or 
known  of  her  position  where  she  might  be  fright- 
ened by  his  conduct. 

Threats  and  demonstrations  of  violence  by  bl 
drunken  man,  which  so  frightened  a  woman  that 
she  fled  from  her  home  and  Jumped  or  fell  several 
feet  from  a  fence  in  her  flight,  thereby  causing  a 
miscarriage,  were  held  to  create  a  liability  for  her 
injuries.    Barbee  v.  Reese,  00  Mifs.  906. 

A  landlord  who  made  a  violent  assault  upon  some- 
negroes  on  the  leased  premises  in  the  presence  of  a 
woman  who  occupied  the  premises,  and  so  fright- 
ened her  as  to  seriously  impair  her  health  and  cause 
a  miscarriage,  was  held  liable  in  an  action  for  dam- 
ages, where  he  knew  her  condition.  Hill  v.  Kim- 
ball, 76  Tex.  210,  7  L.  ^.  A.  618. 

But  no  cause  of  action  for  a  miscarriage  is  cre- 
ated when  it  results  from  the  fright  of  a  woman  at 
seeing  a  person  in  a  highway  near  by,  who  is  not 
aware  of  her  presence,  while  she  is  standing  at  a 
pump  with  the  view  partly  intercepted  by  trees, 
shoot  a  dog  which  did  not  belong  to  her  because  ic 
attacked  another  dog  in  the  highway.  Renner  v. 
Canfield,  86  Minn.  90.  The  court  held  in  this  case- 
that  the  gist  of  the  action  must  be  negligence  in 
shooting  in  such  proximity  to  a  human  residence' 
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bar,  48  Mich.  407,  88  Am.  Bep.  201;  Hall  ▼. 
Manton^  90  Iowa,  585;  Britton  v.  Grand 
BapidM  Street  R.  Co.  90  Mich.  159;  Hirshjteld 
Y.  Waldron,  88  Micb.  116;  Cousim  v.  Liibtf 
8ft(?rtf  <£  Jf.  iS.  i2.  Co.  96  Micb.  890. 

Tbe  court  erred  in  permitting  the  attending 
physieiaQ  to  testify  as  to  expressions  of  pain 
given  out  by  the  plaintiff  during  the  time  he 
was  attending  her. 

Laeas  v.  Detroit  City  R.  Co.  92  Mich.  416; 
Jonet  ▼.  Portland,  88  Mich.  598.  16  L.  R.  A. 
437. 

Mr.  James  VanKleeck*  for  defendant  in 
error: 

Statements  of  present  suffering  are  compe- 
tent to  go  in  evidence. 

Laea9  v.  Detroit  City  R.  Co,  93  Mich.  412; 
GirardY,  Kalamazoo,  92  Mich.  6l0. 

The  loss  or  material  impairment  of  any  of  the 
powers  or  faculties  is  matter  for  compensation, 
irrespective  of  any  fruits,  pecuniary  or  other- 
wise, which  tbe  exercise  of  the  power  or 
faculty  migbt  produce. 

Dotton  V.  Albion,  57  Micb.  575;  Atlanta 
Street  R.  Co.  v.  Jacobs,  88  Ga.  647;  PoiDell  v. 


Auauita  d8.  R  Co.  770a.  192;  Baker  v.  Flint 
d  P.  M.  R.  Co.  91  Mich.  298, 16  L.  R.  A.  154. 

Montgomery*  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  la  a  married  woman  and  a  minor. 
She  sues  by  her  next  friend  to  recover  for  per- 
sonal injuries  received  while  attempting  to 
alight  from  a  car  of  tbe  defendant.  Plaintiff 
recovered,  and  defendant  brings  error.  Tbe 
negligence  alleged  was  that  '*while  plaintiff 
with  the  consent  and  permission  of  said  de- 
fendant, with  due  care  and  diligenr^  on  her 
part,  was  passing  out  of  said  car,  and  onto 
and  over  the  rear  platform  of  the  same,  for 
the  purpose  of  aligbtln^  therefrom  and  leaving: 
said  car,  and  was  steppmg  from  the  platform  of 
said  car  to  tbe  steps  tbereof,  said  car  beinr  tben 
and  tliere  stationary,  said  defendant  carelesslv 
and  negligently  caused  said  car.  from  which 
sbe  was  then  departing  and  stepping  off,  to  be 
suddenly  and  violently  started,  ierked,  and 
moved  forward  by  means  whereof  this  plaintiff, 
while  in  the  exerciseof  propercareand  diligence 
on  her  part,  was  thrown  down  and  against  said 


a?  mi;rht  naturally  and  reasonably  1)6  anrldpated 
to  t>e  liable  to  Injure  the  inmates  by  frlRbt  or  oth- 
erwise, and  tbfs  was  not  sbown  In  this  case,  al- 
Thoutf  h  t  be  court  sayd:  **  We  are  by  no  means  pre- 
pared to  say  that,  upon  tbe  evidence,  a  verdict  for 
plaintiff  could  be  sustained  even  upon  that 
jrround.**  But  ft  held  that  the  case  was  erroneously 
eubmitted  to  the  Jury. 

Damaires  for  miscarrlaire  caused  by  tbrcateninfr 
a  woman  with  tbe  arrest  of  her  husband  In  leKal 
proceedingeu  and  the  attachment  of  theu*  store  to 
cIof«  it  up,  in  order  to  Induce  her  to  execute  a  se- 
curity, are  held  to  be  too  remote  for  recovery  on 
account  of  such  duress,  where  no  physical  violence 
was  inflicted,  attempted,  or  threatened.  Wulstein 
V.  Mohlman,  26  Jones  ft  8. 60. 

The  fact  that  the  wrong  done  in  this  case  was 
not  done  to  tbe  person  distinguishes  the  case  from 
those  as  to  personal  In^ries.  It  can  be  distin- 
gulsbed  from  those  as  to  mere  f  rif^ht  caused  unm- 
tcDtiooally,  only  In  respect  to  the  reasonable  prob- 
ability of  the  result  as  one  that  should  have  t)een 
oootemplnted. 

Miscarriage  from  a  nervous  shock  caused  by  the 
fall  of  a  bundle  of  laths  which  did  not  strike  the 
person  is  too  remote  to  sustain  a  recovery  of  dam- 
ages for  negligence  in  respect  to  tbe  falL  Rock  v. 
Denis,  Mont.  L.  Rep.  4  Super.  Ct.  856. 

Injury  to  a  pregnant  woman  from  fright  caused 
by  a  runaway  horse  which  did  not  touch  her  will 
not  sustain  an  acdotL  Lehman  v.  Brooklyn  City 
B.  Co.  47  Hun,  865. 

In  case  of  an  indecent  assault  by  a  porter 
Id  a  bleeping  car  ui>on  a  passenger,  it  is  held 
that  if  a  miscarriage  results  therefrom  the  suffer- 
ing and  injurious  effects,  temporary  or  permanent, 
thereby  caused  to  the  person,  health,  or  strength 
of  the  woman  were  to  be  included  in  the  damages. 
GUmpbell  v.  Pullman  Pallaoe-Car  Co.  tt  Fed.  Rep. 
464. 

If  the  misoondnot  of  an  employee  of  a  sleeping- 
car  company  in  ejecting  a  woman  from  a  t)erth  to 
which  she  had  a  right  resulted  In  a  miscarriage  as  a 
proximate  result,  the  carrier  Is  liable  for  the  dam- 
ages thus  caused,  even  if  her  condition  was  not 
known  to  tbe  carrier  or  its  employees.  Mann  Bou- 
ddr  Gar  Co.  v.  Dupre,  54  Fed.  Rep.  646,  SI  L.  R.  A. 
289, 13  U.  S.  App.  183. 

A  miscarriage  caused  by  a  personal  injury  to  a 
passenger,  and  great  pain  suffered  in  consequence 
1  hereof,  may  b«  Inquired  into  and  are  not  oonse- 
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quences  too  remote  to  authorize  a  recovery.    Au- 
gusta ft  S.  R.  Go.  V.  Randall,  70  Ga.  804. 

Tbe  upsetting  of  a  stage  coach  by  reason  of  tbe 
driver*8  drunkenness,  causing  injury  to  a  passen- 
ger and  the  premature  birth  of  a  child,  were  held 
to  make  tbe  carrier  liable  for  such  injury,  although 
no  injury  might  have  resulted  to  persons  in  a  dif- 
ferent coDdition.    Sawyer  v.  Duhiny,  80  Tex.  4T9. 

Damnges  for  the  wrongful  ejection  of  a  pa<98en- 
gcr  from  a  train  are  held  to  include  injury  to  the 
feelings  and  physical  pain,  suffering,  and  anguish 
caused  by  a  miscarriage  which  resulted  from  the 
Injury.    Texas  k  P.  R.  Go.  v.  Gasey,  62  Tex.  112. 

A  miscarriage  and  slcknera  brought  on  by  exer- 
tion when  a  woman  was  carelessly  directed  to  leave 
a  train  several  miles  from  the  depot  on  a  cloudy 
night  when  she  supposed  she  had  reached  her  des- 
tination were  held  to  make  the  carrier  liable  for 
tbe  damages.  Brown  v.  Ghicago,  M.  &  St.  P.  R.  Go. 
64  Wis.  842,  41  Am.  Rep.  41. 

Damages  resulting  from  a  miscarriage  caused  by 
negligence  of  a  street-car  company  were  recovered 
In  Reading  Gity  Puss.  R.  Go.  v.  Eckert  (Pa.)  2  Cent. 
Rep.,  791,  and  the  court  charged  that  it  was  not 
necessarily  contributory  negligence  for  the  plain- 
tiff to  ride  on  the  street  car. 

Fright  causing  nervous  convulsions  and  illness. 
Including  a  miscarriage,  which  is  occasioned  by  Im- 
minent danger  of  a  collision  of  street  t^rs  and  the 
confusion  of  ringing  alarm  bells  and  the  rushing 
out  of  passengers,  was  held,  in  Purcell  v.  St.  Paul 
Glty  R.  Go.  48  Minn.  184, 16  L.  R.  A.  203.  to  render 
tbe  carrier  liable  for  tbe  damages.  3he  cou  rt  says: 
**it  may  t)e  that,  where  a  passenger,  without  the 
knowledge  of  the  carrier,  is  sick,  feeble,  or  disa- 
bled, the  latter  does  not  owe  to  him  a  higher  de- 
gree of  care  than  he  owes  to  passengers  generally, 
and  that  the  carrier  would  not  be  liable  to  him  for 
an  injury  caused  by  an  act  or  omission  not  negli- 
gent as  to  an  ordinary  passenger.  But  when  the 
act  or  omission  Is  negligence  as  to  any  and  all  pas- 
sengers, well  or  ill,  any  one  injured  by  the  negli- 
gence must  he  entitled  to  recover  to  the  fuU  extent 
of  the  injury  so  caused,  without  regard  to  whether, 
owing  to  his  previous  condition  of  health,  he  is 
more  or  less  liable  to  injury." 

A  collision  of  street  cars  caused  by  tbe  breaking 
of  the  chain  of  a  car  brake  on  down  grade  in  which 
the  glass  of  the  oar  was  broken,  the  dashboard 
smashed,  passengers  thrown  out,  and  one  of  them 
so  injured  that  sbe  suffered  a  miscarriage  was 
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car,  and  down  and  upon  the  platform  thereof, 
and  down  and  upon  and  against  the  steps  of 
said  car,  and  her  dress  skirt  or  skirts  caught 
on  said  bolt,  so  negligently  put,  placed,  and 
permitted  to  be  and  remain  in  said  platform  by 
said  defendant  as  aforesaid,  and  she  was  held 
fast  to  and  against  said  car,  and  to  and  against 
the  platform  of  said  car,  and  to  and  sgsinst 
the  steps  thereof  .and  partially  upon  the  n-ound. 
and  was  so  held,  dragged,  and  carried  along 
by  the  motion  of  said  car,"  etc.  The  declara- 
tion had  previously  alleged  that  defendant  had 
''carelessly  and  negligently  placed,  and  permit- 
ted to  be  and  remain,  an  iron  bolt,  extending 
and  projecting  above  the  real  platform,  to  wit, 
5  inches." 

1.  In  the  course  of  the  charge  to  the  jury,  the 
circuit  judge  asked  for  suggestions  from  coun- 
ael.  Defendant's  counsel  thereupon  asked  the 
court  to  charge  that  the  plaintiff  could  not  re- 
cover under  anv  circumstances  by  reason  of 
the  location  of  tne  bolt  or  pedal,  and  called  at- 
tention to  a  portion  of  the  charge  of  the  court 
as  follows:  '*I  do  not  understand  that  it  is 
seriously  contended  by  the  defendant  if  the  ac- 
cident happened  because  of  this  bolt  remain- 


ing in  an  improper  place  durioff  the  Journey, 
to  endanger  women  getting  off  the  car,  but 
what  the  company  is  lutble,"— and  asked  that 
it  be  modified.  The  plaintiff's  testimony  was 
to  the  effect  that  she  was  in  the  act  of  stepping 
off  the  car  when  it  started,  and  that  she  was 
thrown  backward,  and  her  clothing  caught. 
She  further  testified:  "I  took  it  for  granted 
that  my  clothes  were  caught;  I  didn't  know 
in  what.  I  could  not  see,  but  in  my  struggle 
I  threw  my  arm  behind  me,  and  as  I  did  so. 
my  hand  came  down  on  something  that  pro- 
jected from  the  platform,  and  I  pulled  my 
skirt,  and  a  bolt  came  out  from  the  platform.^ 
On  cross  examination  she  testified:  "I  should 
think  the  bolt  had  no  part  in  throwing  me 
down,  aside  from  the  Jerking  uf  the  car.^  It 
is  claimed  by  the  defendant  that  there  was  no 
room  under  this  testimony  for  the  Jury  to  find 
that  plaintiff's  clothing  was  caught  before  she 
was  thrown  backward.  But  we  think  this  con- 
struction of  the  testimony  is  too  narrow.  It 
would  appear  from  the  charge  of  the  court  that 
defendant  had  contended  before  the  jury  that 
plaintiff's  story  was  unreasonable  and  that  the 
injury  could  not  have  occurred  in  the  man- 


held  to  give  her  a  right  of  aotlon  for  the  damages 
resulting  therefrom.  Wynn  v.  Oentral  Park,  N.  A; 
B.  K.  B.  Co.  88  N.  T.  8.  fL  181. 

For  injury  to  a  fMisseager  on  a  street  oar  result- 
ing from  a  ooUision  with  a  railroad  train  the  dam- 
ages were  held  to  loolude  a  miscarriage  as  well  as 
injury  to  the  spine  and  permanent  impairment  of 
the  nervous  system.  Gulf,  0.  ft  8.  F.  B.  Co.  v.  Pen- 
dery  (Tex.)  27  8.  W.  £18. 

A  declaration  alleging  fright  and  alarm  of  a 
passenger  caused  by  a  collision  whereby  she  be- 
came sic^  etc,  and  suffered  great  pain  and  an- 
guish, and  that  by  reason  of  such  terror  and  alarm 
caused  t>y  the  collision  and  of  sickness  caused 
thereby  she  bore  a  still-born  child,  was  held  good 
on  general  demurrer  in  Fitspatriok  v.  Great  West- 
•m  R.  Co.  12  d.  a  Q.  a  64S. 

!IL  EUmenU €f  damage$. 

The  oases  are  not  numerous  in  which  an  attempt 
has  been  made  to  include  in  the  recovery  for  mis- 
carriage any  compensation  for  the  loss  of  prospec- 
tive offspring.  In  the  few  cases  in  which  such  a 
claim  has  been  made  it  has  been  rejected  by  the 
courts  in  harmony  with  the  doctrine  of  the  above 
case  of  TumroLiFn  v.  Bat  Cefibs  Conboi..  B.  Co. 

Thus,  it  was  dhrectly  decided  in  a  recent  New 
York  case  that  the  loss  of  prospective  offspring 
by  miscarriage  cannot  be  considered  as  an  element 
for  the  recovery  In  an  action  by  a  husband  for  the 
loss  of  his  wif  e^  services  and  the  expense  resulting 
from  a  personal  injury  to  her.  Butler  v.  Manhat- 
tan B.  Co.  148  N.Y.  417, 86  L.R.  A.  M.  Thecourtln 
this  case,  after  adverting  to  the  difficulty  of  find- 
ing any  safe  basis  upon  which  to  estimate  the  pecun- 
iary damages  caused  by  the  death  of  a  child,  says 
that  in  cases  like  this  ^there  are  no  elements  what- 
ever upon  which  a  jury  could  base  any  conclusion 
that  a  pecuniary  injury  had  been  suffered  by  the 
plaintiff  from  the  loss  of  the  unborn  child,  and  this 
inquiry  should  have  been  excluded  from  the  con- 
sideration of  the  jury  as  too  remote  and  specula- 
tive to  form  an  element  in  the  recovery.**  It  adds 
further:  **It  Is  not  in  the  Interest  of  justice  to  ex- 
tend the  field  of  speculation  in  jury  trials  beyond 
its  present  limits**— and  declares  that  to  sustain  the 
ruling  which  allowed  damage  for  the  loss  of  off- 
spring '"would  go  beyond  what  has  been  hitherto 
sanctioned  by  the  courts.** 

The  other  cases  following  are  to  similar  effect. 

8d  L.R.  A. 


Any.  physical  or  mental  suffering  attending  a 
miscarriage  caused  by  accident  la  a  part  of  the  in- 
jury for  which  damages  are  recoverable,  but  any 
injured  feelings  following  the  miscarriage,  and  not 
a  part  of  the  pain  naturally  attending  it,  are  too 
remote.    Bovee  v.  Danville,  68  Y t.  VBB, 

The  death  of  a  child  before  birth  and  the  grief 
and  sorrow  of  its  parents  thereby  oooaaioned 
cannot  be  elements  of  damages  for  injury  to  the 
mother  caused  by  delay  in  delivering  a  telegram 
by  which  a  physician  is  summoned,  but  the  dam- 
ages are  limited  to  the  injury  to  the  mother  alone, 
although  both  mental  and  physical  suffering  on 
account  of  her  own  condition  may  be  considered. 
Western  d.  Teleg.  Co.  v.  Cooper,  71  Tex.fi07, 1 !«.  B. 
A.  728. 

Maternal  anguish  is  not  allowed  as  an  element  of 
recovery  for  the  loss  of  a  child  at  birth  by  mere 
want  of  skill  or  proper  care  on  the  part  of  an  at- 
tending physician,  where  there  is  nothing  to  indi- 
cate that  he  did  not  have  the  proper  sympathy  and 
regard  for  the  patient*s  welfare.  Smith  v.  Overby, 
80Ga.24L 

The  refusal  of  a  charge  to  the  jury  against  allow* 
log  damages  for  disappointed  maternal  hopes  and 
anticipations  was  held  to  constitute  no  error  in 
Powell  V.  Augusta  A;  8.  B.  Co.  77  Ga.  Utt.  but  this 
was  on  the  ground  that  the  jury  had  been  properly 
instructed  already  by  calling  their  attention  to  the 
matters  they  were  to  consider  in  assessing  damages 
without  including  such  hopes  and  anticipations. 

So,  in  reviewing  instructions  to  the  effect  that 
pain  and  suffering  or  sorrow  resulting  from  a  mis- 
carriage constituted  elements  of  damages,  the 
court  held  that  the  word  ^'sorrow**  should  be 
omitted  because  sorrow  was  too  remote  to  be  con- 
sidered, unless  it  was  that  sorrow  which  accom- 
panies the  actual  injury  and  if  suffered  at  the  time 
of  the  miscarriage.  Augusta  A;  8.  B.  Co.  v.  Ban- 
dall,  86  Ga.  »7. 

The  review  of  the  decisions  shows  that  ttiey  are 
in  almost  entire  harmony  in  holding  that  miscar- 
riage may  be  one  of  the  effects  of  wrong  for  which 
recovery  may  be  had.  They  also  show  that  the 
effect  on  the  mother  alone  is  to  be  considered,  and 
recovery  for  miscarriage  allowed  only  so  far  as  It 
is  part  of  her  personal  injuries,  not  Including  any 
recompense  for  loss  of  antioipated  offspring. 

&  A.& 
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tier  ffappoted  hj  plaintiff.  The  Jury  had  a 
right  to  cooatrue  the  facta,  and  if  in  their 
jadgmeot  it  was  more  reasonable  to  suppose 
that  ber  clothing  had  been  caught  upon  the 
boh  without  her  knowledge  before  the  car 
-started  and  threw  her  to  the  ground,  we  cannot 
^ay  that  the  circumstances  of  the  case  did  not 
furnish  a  justification  for  that  inference. 

2.  On  the  trial  the  plain tifiP  was  permitted, 
against  the  defendant's  objection,  to  testify 
tbat  before  the  injury  she  had  painted  for 
profit,  and  was  able  to  earn  $5  to  $10  and 
$15  per  week,  and  that  by  the  injury  she  was 
nsndered  unable  to  do  this  kind  of  work.  The 
<x)urt  charged  the  Jury  upon  the  subject  of 
damages  as  follows:  "  She  is  entitled  to  re- 
<orer,^in  case  you  so  determine  from  the  evi- 
dence,— she  is  entitled,  first,  to  the  yalue  of 
ber  time.  Whatever  it  was  worth,a  month  or 
week,  you  will  give  it  her,  if  you  come  to  that 
conclusion,  as  I  said  before."  It  was  error  to 
admit  this  testimony,  and  permit  the  recovery 
for  the  impairment  of  the  plaintiff's  ability  to 
earn  money.  The  husband  is,  prima  facie, 
entitled  to  the  earnings  of  the  wife.  Hieks  v. 
MeLaehlan,  94  Mich.  283.  But  it  is  con- 
tended, in  the  present  case  that,  as  the  hus- 
band was  a  party  to  the  proceedings  as  next 
friend  to  the  plaintiff,  he  would  be  estopped 
by  the  verdict  from  bringing  suit  hereafter  to 
recover  these  damages,  and  hence  that  no  in- 
Jurycould  have  been  done  defendant;  and  Baker 
V.  inini  db  P.  M,  R.  Co.  91  Mich.  298,  is  cited 
as  sustaining  this  contention.  The  case  dted 
fully  recognizes  that  the  (Objection  as  made  in 
a  siiit  prosecuted  by  the  next  friend  is  good; 
bnt  it  was  held  in  that  case  that  inasmuch  &s 
such  testimony  was  admitted,  and  as  plaintiff 
actually  received  payment  upon  the  Judgment 
in  his  capacity  as  next  friend,  he  ought  not 
to  be  permitted  to  recover  it  again  in  his  indi- 
vidual capacity.  In  the  present  case,  the  de- 
fendant, upon  making  the  objection,  had  no 
reason  to  apprehend  that  the  plaintiff  ex- 
pected to  claim  a  recovery  for  any  damages 
not  within  the  issue,  and  particularly  was  this 
true  under  the  circumstances  of  this  case,  as 
it  appears  conclusively  that  the  defendant 
«ou]d  not  have  understood  that  it  was  neces- 
sary to  offer  any  proof  to  meet  the  plaintiff's 
testimony; 'for, after  the  plaintiff's  testimony, 
above  quoted,  had  been  given,  a  question  was 
put  to  another  witness  on  the  same  line, 
which  was  objected  to,  and  the  court  said: 
"I  think  the  husband  is  entitled  to  the  waires. 
I  guess  there  is  no  use  going  into  tbat  in  this 
•case  at  alL"  After  this  certainly  the  defend- 
ant's counsel  could  not  be  expected  to  meet 
sticb  proofs  as  had  crept  in  on  this  subject; 
4ind  the  subsequent  charge  above  quoted  was 
not  only  erroneous,  as  matter  of  law,  but 
iriven,  as  it  was,  after  the  previous  intimation 
which  cut  off  proofs,  on  the  part  of  the  de- 
fendant, was  based  upon  a  necessarily  ex 
forte  showing. 

8.  The  testimony  tended  to  show  that  one 
of  the  results  of  the  injuiy  to  plaintiff  was  a 
miscarriage.  The  court  charged  the  jury  as 
follows:  "Asto  this-child.  if  the  plaintiff  lost  a 
child  by  reason  of  the  liability  of  the  defendant 
io  this  case,  you  may  give  damage  for  it. 
The  society,  enjoyment,  and  prospeciiveserv- 
^nes  of  the  chud  Is  a  recognized  element  in 


that  regard,  and  you  may  give  what  it  is  rea- 
sonably worth."  This  charge  was  clearly  er- 
roneous. There  was,  of  course,  no  proof  in 
the  case  as  to  the  prospective  earnings  of  the 
child,  even  if  the  mother  would  be  the  proper 
person  to  recover  for  such  loss.  Nor  would 
the  loss  of  the  child's  society  be  a  proper  ele- 
ment of  damages.  While  the  jur^  is  allowed 
to  consider  the  case  with  all  its  ^cts,  and  to 
take  into  account,  for  the  purpose  of  com- 
pensation, not  only  the  physical  pain,  but 
also  mental  8uffering,in  determining  the  award 
of  damages,  and  while,  of  necessiif ,  this  in- 
volves to  some  extent  a  consideration  of  the 
nature  of  the  injury,  and  cannot  exclude 
from  the  consideration  of  the  Jury  the  fact 
that  the  physical  and  mental  suffering  of  the 
mother  by  reason  of  such  an  injury  would  be 
more  intense  than  in  the  case  of  the  ordinary 
fracture  of  a  limb,  yet  beyond  this  it  would 
not  be  competent  for  the  jury  to  go,  and  to  at- 
tempt to  compensate  for  the  sorrow  and  griev- 
ing of  the  mother.  As  was  said  in  Bcwe  v. 
Danville,  58  Vt.  188,  "If  the  violence  done 
her  person  results  in  the  miscarriage,  the  mis- 
carriage was  a  legitimate  result  of  such  negli- 
gence. Any  physical  or  mental  suffering  at- 
tending the  miscarriage  is  a  part  of  it,  and  a 
proper  subject  for  compensation.  But  the 
rule  goes  no  further.  Any  injured  feelings 
following  the  miscarriage,  not  part  of  the  pain 
naturally  attending  it,  are  too  remote  to  be 
considered  an  element  of  damage.  If  the  plain- 
tiff lamented  the  loss  of  her  offspring,  such 
grief  involves  too  much  an  element  of  aentl- 
ment  to  be  left  to  the  conjecture  and  caprice  of 
a  Jury.  If,  like  Rachel,  ahe  wept  for  her 
children,  and  would  not  be  comforted,  a 
question  of  continuing  damage  is  presented, 
too  delicate  to  be  weighed  bv  any  scales 
which  the  law  has  yet  invented."  The  only 
case  which  we  have  found  which  is  in  seem* 
ing  conflict  with  this  is  that  of  Smith  v.  Oty 
erby,  80  Qa.  241;  but  the  supreme  court  of 
that  state,  in  the  later  case  of  Augusta  4b  8. 
R.  Co.  V.  Randall .  85  Ga.  297,  in  treating  of  a 
charge  which  permitted  of  a  recovery  for  the 
pain,  suffering,  or  sorrow  resulting  from  mis- 
carriage, said:  "  We  would  suggest  that  the 
word  *  sorrow '  be  omitted  from  the  charge 
of  the  court  on  the  next  trial.  It  is  most  too 
remote  to  be  considered  an  element  of  damage, 
unless  it  is  that  sorrow  which  accompaniea 
the  actual  injury,  and  is  suffered  at  the  time 
of  the  mi^icarriaee.  The  loss  of  the  child  by 
a  miscarriage  would  affect  women  so  differ- 
ently that  it  would  be  hard  for  nien,  sitting  as 
jurors,  to  estimate  it  as  an  element  of  damage; 
and  we  therefore  tbink  that  it  would  be  t)etter 
to  omit,  in  the  future,  any  instruction  to  the 
jury  upon  the  question  of  sorrow  as  an  ele- 
ment of  damage.  Pain  and  suffering  give  a 
wide  latitude  to  Juries,  and  there  are  verv  few 
complaints  made  of  the  smallness  of  the 
amounts  found  bv  juries  upon  these  two  ele- 
ments of  da msge,""' citing  the  case  of  Bovee  v. 
Danville,  above  cited.  See  also  5  Am.  ft  Eng, 
Enc.  Law,  42. 

Numerous  other  questions  are  discussed  in 
the  briefs  of  counsel,  but  we  think  it  uuneces- 
saiT  to  consider  them  at  length.  Those  re- 
lating to  the  expressions  of  pain  and  com- 
plaints  of  present  suffering  are   within   the 
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prerlonB  ruliDgs  of  this  court  See  Oirard  ▼. 
Kalamazoo,  92  Mich.  610;  lMca$  y,  Detroit  Gity 
R,  Co.  Id.  412,  and  ca^es  cited.  NoDe  of  the 
other  queaiiooB  are  Ukeij  to  ariae  on  a  new 
IriaL 


For  the  errors  pointed  out,  judgment  wilf. 
be  reversed  with  eoeti,  and  a  nevo  trial  ordered^ 

Grant*  J.,  did  not  sii;  the  other  JusUce»> 
concurred. 


INDIANA  SUPREME  COURT. 


CONSUMERS'  GAS  TRUST  COMPANY. 

Appt, 

V. 

Frances  PERREGO 
C- Ind.- ) 

1.  Ample  notice  of  a  leak  In  a  hl|ch- 
preuiare  main  of  natural  guM  is  glTen  to 
tbe  owner  of  the  main  by  a  ooDtlnuance  of  the 
leak  for  several  yeara,  and  also  direct  inf  orma- 
Hon  giyen  to  line  walkers. 

B.  The  destmction  of  a  bnilding  by  the 
explosion  of  natural  gBM  whioh  escaped 
from  a  leak  in  a  high-pressure  main  80  or  90  feet 
distant  across  a  street;  and  reached  the  building 
by  penetrating  the  soil  under  its  frozen  surface, 
renders  the  iras  company  liable,  where  it  had 
made  no  effort  to  prevent  the  leak,  although  this 
had  continued  for  seTeral  years  and  notice  of  the 
fact  had  been  given  to  line  walkers. 

(March  28,  1800.) 

APPEAL  hy  defendant  from  a  Judgment  of 
the  Superior  Court  for  Marion  County  in 
favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  alleged 
to  have  resulted  from  defendant's  negligence. 
AjPpned. 

The  facts  are  stated  in  the  opinion. 

Meewe,  Lamb  &  Hill  and  William  H. 
Dye,  for  appellant: 

Plaintiff  was  bound  to  notify  appellant  of 
the  leak  before  she  could  hold  it  liable  for  tbe 
oonsequences. 

Bunt  V.  lA}ieell  Gaslight  Co.  1  Allen,  843; 
Peyton  v.  London,  9  Barn.  &  C.  725:  2  Greenl. 
Ev.  §  478;  Holly  v.  Boston  Gaslight  Co.  8  Gray, 
123,  69  Am.  Dec  238;  Adams  v.  Carlisle,  21 
Pick.  146:  W?nte  v.  Winnisimmet  Co.  7  Cush. 
155;  Shearm.  &  Redf.  Neg.  g  888. 

It  is  the  duty  of  consumers  to  give  notice  at 
once  of  a  leak  of  gas,  and  failure  to  do  this 
within  a  reasonable  time  is  contributory  negli- 
gence. 

Chicago  Gaslight db  C.Co.  y.PeopU^s  Gaslight 
d  C  Co,  121  III.  530;  Hunt  v.  Lowell  Gaslight 
Co,  supra:  Parker  v.  Wordsteorth  Gas  Co.  26 
Gas  J.  946;  Bunt  v.  Lowell  Gaslight  Co.  8 
Allen,  418;  Bartleti  v.  Boston  Gas/ight  Co,  122 
Mass.  209;  Holly  v.  Boston  GasligJit  Co,  supra; 
HilUy.  Gaslight  Co.  18  Gas  J.  877. 

The  burden  is  upon  the  appellee  to  establish 
the  material  with  which,  and  the  manner  in 
which,  this  line  was  constructed:  whether  with 
or  without  sleeves;  whether  sleeves  were  neces- 
sary to  make  a  good  and  safe  line  and  if  so 
that  they  were  not  used. 

Holly  y.  Boston  Gaslight  Co.,  Adams  y.  Car- 
HsU,  and  White  y,  Winnisimmet  Co.  supra, 

NOTB.— For  fwte  on  the  liability  for  negligence  in 
the  escape  and  explosion  of  gas,  see  Ohio  Gas  Fuel 
Co.  y.  Andrews  (Ohio)  80  L.  U.  A  887. 

S3  L.  R.  A. 


A  corporation  charged  with  the  duty  of 
keeping  a  bridge  in  repair  must  select  tho^ 
proper  means  and  persons  to  do  the  work,  if  by 
the  exercise  of  ordinary  care  such  a  selections 
can  be  made.  If,  however,  when  ordinary 
care  is  used  in  selecting  suitable  persons  and  ii» 
requiring?  the  persons  selected  to  exercise  their 
skill  with  reasonable  prudence  and  ailigence, 
the  bridge  still  remains  unsafe,  there  will  bo 
no  liability. 

Vermillion  County  Comrs. y,C^iipps,  181  Ind. 
56,  16  L.  R.  A.  228;  2  Thomp.  Neg.  745;  Ros9' 
y.  Madison,  1  Ind.  281;  Logansport  y.  Wright, 
25  Ind.  512;  Slackhouse  v.  Lafayette,  26  Ind. 
17,  89  Am.  Dec.  450;  BoU  v.  Indianapolis.  6^ 
Ind.  547;  Greencastle  y,  Martin,  74  Ind.  449, 
89  Am.  Rep.  98;  2  Dill.  Mun.  Corp  §  761. 

If  the  plaintiff  knew  that  illuminating  ga» 
was  escaping  from  the  main, and  also  knew  that 
from  it  an  explosion  might  reasonably  be  ex- 
pected, it  was  his  duty  to  have  withdrawn 
from  the  premises  or  to  have  taken  other  pre- 
cautions for  his  safety  until  the  leak  could  he 
discovered  and  stopped. 

Bibele  v.  PhiladeifMa,  106  Pa.  41;  Lanigaik 
T.  New  York  Gaslight  Co.  71 N.  Y.  29. 

An  express  company  is  not  obliged  to  use  oib 
its  wagons  all  the  appliances  generally  known 
and  in  use  to  prevent  injuries  to  persons  in  the- 
street,  but  only  such  as  reasonable  care  re- 
quires; and  whether  reasonable  care  waa  used 
is  a  question  for  the  jury. 

Rattagliata  v.  HubbeU,  7  Misc.  108;  Hoimam 
V.  Boston  Land  d  8.  Co,  20  Colo.  7. 

Messrs.  Carson  A  Thompson  for  ap> 
pellee. 

Howard*  J.,  delivered  the  opinion  of  tho^ 
court: 

This  action  was  by  appellee  against  appel- 
lant and  others  to  recover  for  injuries  re- 
ceived from  an  explosion  of  natural  gas.     It 
is  alleged  in  the  complaint  that  on  the  day  of 
the  accident,  February  14,  1893,  and  for  a 
long  time  prior  thereto,  the  appellee  was  law- 
fully an  occupant  of  the  dwelling  house  at 
the  southeast  corner  of  Illinois  and  Twenty- 
Sixth  streets,  in  the  city  of  Indianapolis;, 
that  during  tbe  whole  period  of  such  occu- 
pancy the  appellant  waa  engaged  in  drilling 
and  mining  for  natural  gas,  and  conveying 
the  same  to  said  city  by  means  of  hl^h  and 
low  pressure  mains,  service  pipes,  anc  regu- 
lators laid  along  and  in  said  Illinois  street, 
immediately  in  front  of  and  adjacent  to  said 
dwelling  house  so  occupied  by  appellee ;  that 
said   natural   gas  so  conducted  along  and 
through  said  mains,  pipes,  and    regulators 
subjected  the  same  to  a  great  strain  and  pres- 
sure, to  wit,  often  of  150  pounds  to  the  squaro^ 
inch;  that  the  said  gas  is  of  higblv  danger- 
ous, penetrating,  elusive,  and  explosive  na- 
ture, and  requires  great  care,  caution,  and 
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peifectlj  tight  mains,  pipes,  and  regulators, 
in  order  to  secure  safety  in  its  management 
and  control,  all  of  whicli  was  well  known  to 
the  appellant;  that  the  appellant  so  care- 
lessly, negligently,  and  unskillfully  con- 
structed and  maintained  its  said  mains, 
pipes,  and  regulators  that  they  leaked,  and 
permitted  said  gas  to  escape  from  control.  In 
iar(fe  quantities,  for  many  weeks,  in  the  im 
mediate  ▼iclnity  of  appellee's  said  dwelling ; 
that  such  escaping  gas  percolated  and  pene- 
trated through  the  loose  sand  and  gravel  un- 
til it  reached  and  accumulated  in  large  quan- 
titi^  within  the  foundation  and  under  said 
dwelling  house,  all  without  the  knowledge 
or  fault  of  appellee;  and  that  the  same  m- 
came  ignited  without  any  fault  or  neirligence 
of  appellee,  thereby  causing  a  violent  ex- 
plosion within  and  under  said  dwelling, 
completely  demolishing  the  same,  destroying 
the  personal  property  of  appellee,  and  caus- 
ing her  gresLi  physical  ana  mental  pain  and 
injuiT.  To  this  complaint  a  general  denial 
was  filed,  and  the  cause  was  submitted  to  a 
Jary  for  trial.  On  a  verdict  for  appellee, 
judgment  was  entered  in  her  favor  for  $6,000, 
and  this  appeal  followed.  The  only  error 
assigned  is  that  the  court  overruled  the  mo- 
tion for  a  new  trial. 

The  ground  was  frozen  over  solid  at  the 
time  of  the  explosion,  and  the  leak  from 
which  the  gas  escaped  into  the  earth  was  in 
the  large  main,  at  a  point  where  the  main 
was  covered  by  a  sleeve.  It  appears  that  in 
the  fall  and  winter  of  1887  the  Broad  Ripple 
Natural  Gas  Company  laid  its  high- pressure 
main  line  from  the  city  of  Indianapolis 
northward,  alone  the  west  side  of  Illinois 
itreet,  to  the  wells  from  which  the  gas  was 
obtained.  The  pipe  was  an  8- inch,  screw- 
joint,  wrought- iron  pipe.  In  constructing 
the  line  the  company  had  a  force  of  men  lay- 
ing pipe  from  the  city  north,  and  another 
force  laying  pipe  from  the  field  to  tlie  citv, 
and  those  two  forces  met  a  little  south  of  the 
flouse  under  which  the  explosion  afterwards 
took  place.  At  the  point  of  intersection  the 
pipes  could  not  be  screwed  together,  but  the 
ends  were  brought  up  close,  and  connected 
by  a  sleeve.  When  the  two  ends  were 
brought  together  the  sleeve  was  fitted  over 
them,  and  calked  with  lead.  The  appellant 
purchased  the  Broad  Kipple  line  in  July, 
1889 :  and  the  main  question  for  decision  is 
wliether  appellant  was  careless  and  negligent 
in  the  onrchase,  inspection,  and  maintenance 
of  the  line  during  the  three  vears  and  a  half 
from  said  purchase  until  the  accident,  In 
February,  1893.  The  evidence  submitted  to 
the  jury  on  this  question  is  exceedingly  vo- 
luminous. It  appears  that  there  was  no  con- 
nection by  pipe  between  appellant's  main 
and  appellee's  hou^e.  The  latter  was  sup- 
plied with  gas  by  the  Indianapolis  Natural 
Gas  Company,  which  company  had  its  gas 
main  also  in  Illinois  street,  and  close  to  ap- 
pellant's line.  The  location  of  the  sleeve  on 
appellant's  pipe,  where  the  gas  leaked,  was 
across  the  v.reer,  and  about  90  feet  distant 
from  appellee's  dwelling.  The  sleeve  was 
smooth  on  the  inside,  as  was  the  pipe  on  the 
outside.  The  inner  diameter  of  the  sleeve 
was  an  inch  and  a  half  greater  than  the  outer 
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diameter  of  the  pipe  over  which  it  fitted. 
This  open  space  was  filled  in  with  lead. 
There  was  evidence  that  there  had  been  a  leak 
at  this  point,  and  that  the  gas  escaped 
through  the  earth  from  the  first  laying  of  the 
pipe,  six  years  before  the  explosion.  It  is 
the  theory  of  the  appellee  that  during  all 
these  years  the  gas  permeated  the  surround- 
ing earth ;  that  it  escaped  more  readily  from 
the  surface  during  tlie  summer,  but  that, 
when  the  ground  was  frozen  over,  the  gas 
was  forced  to  greater  distances  under  the 
hardened  crust.  At  the  time  of  the  purchase 
of  the  line  by  the  appellant  a  test  of  the  line 
was  made,  by  turning  on  full  gas  pressure, 
being  nearly  or  quite  800  pounds  to  the 
sqiiare  inch.  It  is  argued  that  there  being 
a  leak,  even  at  that  time,  under  the  sleeve, 
the  great  pressure  thus  turned  on  still  further 
opened  or  displaced  the  lead  between  the 
pipe  and  the  sleeve,  and,  consequently,  that 
the  escape  of  gas  was  greater  after  that  test. 
Counsel  for  appellant,  in  arguing  that 
there  was  no  negligence  in  the  purchase, 
care,  and  maintenance  of  the  pipe  line  con- 
tend (1)  that  appellant  employed,  as  super- 
intendent of  its  pipe  lines  and  gas  wells,  a 
man  of  large  experience  in  such  work ;  (3) 
that  before  the  purchase  from  the  Broad  Rip- 
ple Company  the  line  was  carefully  tested, 
and  found  in  good  condition ;  (3)  that  appel- 
lant did  not  know,  and  had  no  means  of 
knowing,  without  digging  up  its  entire  line, 
of  the  existence  of  the  sleeve  in  question ; 
(4)  that  after  the  inspection  and  purchase  of 
the  line  the  appellant,  by  its  line  walkers 
and  other  employees,  kept  up  a  careful  super- 
vision and  inspection  pf  its  pipe  lines,  in- 
cluding that  on  Illinois  street,  almost  every 
day,  up  to  the  time  of  the  explosion ;  (5) 
that  the  line  was  properly  laid,  and  the  sleeve 
and  joint  were  properly  and  skilfully  con- 
structed ;  and  (6)  that  the  ** appellant  did  not 
know  of  the  existence  of  this  sleeve,  or  of  a 
leak  at  that  point,  until  after  the  explosion. 
Its  employees,  Watson,  the  foreman  of  field 
work,  laying  pipe,  malting  repairs,  etc.,  and 
the  line  walkers,  Reichardt  and  Harrison, 
who  walked  over  the  line  every  few  days, 
had  never  discovered  any  evidences  of  a  leak 
at  that  point,  though  it  was  their  special 
business  to  look  for  leaks."  The  first,  sec- 
ond, third,  and  fifth  of  these  contentions  have 
reference  chiefly  to  care  exercised  in  testing 
and  discovering  the  condition  of  the  line  at 
the  time  of  its  purchase  from  the  Broad  Rip- 
ple Company,  while  the  fourth  and  sixth 
contentions  relate  chiefly  to  care  exercised  by 
the  appellant  in  the  inspection  and  repair  of 
the  pipe  line  after  its  purchase.  On  appeal, 
all  presumptions  are  in  favor  of  the  judg- 
ment; and,  if  there  is  sufllcient  competent 
evidence  to  sustain  it,  the  verdict  will  not 
be  overthrown  by  reason  of  any  conflict  in 
such  evidence.  Mr.  Shack leton,  general  su- 
perintendent of  the  appellant  company,  and 
who  hsd  full  charge  oi  the  lines  and  wells, 
gave,  as  the  only  test  or  examination  of  the 
condition  of  the  line  made  nt  the  time  of  the 
purchsse  from  the  Broad  Ripple  Company, 
that  a  full  pressure,  or  about  800  pounds, 
was  turned  on  at  the  wells ;  and  lie  said  that 
the  line  "stood  the  pressure  all  right  appar- 
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ently,"  and  that  ho  did  not  know  of  any 
lealu  thereby  diBclosed.  He  also  knew,  he 
said,  that  the  main  pipe  was  8  inches  in  di- 
ameter, and  he  said  that  he  did  not  learn  of 
the  existence  of  the  leak  until  a  few  days 
after  the  accident.  At  the  time  of  the  pur- 
chase he  did  not,  as  he  testified,  make  any 
inquiry  as  to  the  location  of  sleeves  on  the 
line.  They  received  from  the  Broad  Ripple 
Company  a  surveyed  chart  of  the  line,  but 
he  did  not  examine  it  particularly.  The 
chart  does  not  seem  to  have  been  produced  on 
the  trial,  although  in  possession  of  the  ap- 
pellant company.  Mr.  Shackleton  had  never 
looked  on  the  chart  for  sleeves,  but  said  he 
knew  from  what  he  saw  that  they  were  not 
indicated  on  the  chart.  He  did  not  make  in- 
quiry of  any  one  for  sleeves,  and  did  not  find 
out  whether  there  were  any  on  the  line  or 
not.  In  the  city  they  do  ordinarily  keep 
memoranda  of  all  sleeves,  so  that,  if  there 
is  a  break  or  a  leak,  they  can  examine  the 
memoranda  and  determine  where  it  is  located. 
They  had  never  examined  the  place  where 
the  leak  was  at  the  sleeve  in  question.  No 
repairs  had  ever  been  made  by  the  company 
at  that  point  from  the  time  of  the  purchase 
until  after  the  explosion.  Mr.  Watson,  gen- 
eral foreman  of  the  company,  and  assistant 
of  the  superintendent,  in  charge  of  all  re- 

Eairs,  testified  that  after  the  explosion  he 
ad  the  earth  dug  up  at  the  sleeve,  and  found 
a  leak  on  the  underside  of  the  sleeve,  be- 
tween the  sleeve  and  the  pipe,  where  the  lead 
seemed  to  have  been  **  drawn  ouf  He  had 
the  leak  calked  by  hammering  the  lead  all 
back  in  tight,  with  calking  tools.  It  has 
not  since  leaked.  He  found  the  earth  all 
around  blackened  with  the  gas,  and  thought 
it  would  take  some  time  to  discolor  the  earth 
in  that  way.  Mr.  Lyman,  the  secretary, 
testified  that  there  is  but  little  gas  turned  on 
the  main  line  in  summer,  and  that  tiiere  is 
no  regular  inspection  during  that  time.  Mr. 
£verett,  who  lives  in  the  neighborhood,  and 
who  was  a  witness  for  the  appellant,  had 
smelled  gas  on  the  street  for  a  long  time, 
but  bn  thought  it  came  from  a  regulator  be- 
low Twenty-Sixth  street,  or  from  one  above 
tliat  street.  Mr.  Reichardt,  a  line  walker 
of  the  company,  whose  business,  among  other 
thinfTs.  was  to  examine  the  line  for  leaks,  and 
to  calk  them  when  found,  testified  that  soon 
after  he  went  on  the  line,  a  few  months  be- 
fore the  explosion,  he  smelled  gas  a  few  feet 
north  of  Twenty-Sixth  street,  but  he  thought 
it  came  from  a  regulator  about  200  feet  further 
north.  Mr.  Harrison,  another  line  walker, 
was  at  one  time  told  by  a  Mr.  Watson,  rid- 
ing by  in  a  buggy,  that  he  smelled  gas  near 
Twenty-Sixth  street;  but  Mr.  Harrison  tes- 
tified that  he  could  not  discover  any  leak, 
and  did  not  report  the  matter  to  the  ofl)ce. 
At  other  times  he  smelled  gas  himself,  but 
thought  it  came  from  a  regulator.  This  was 
about  two  years  before  the  explosion.  Mr. 
Pag6,  a  witness  for  the  appellant,  and  who 
lived  on  Illinois  street,  near  Twenty-Fifth 
street,  had  frequently  smelled  gas  near  the 
locality  of  the  sleeve,  but,  until  the  explo- 
sion, had  no  knowledge  as  to  where  it  came 
jrom.  Appellant's  evidence  shows  only  ir- 
regular inspection  of  the  line,  except  in  cold 
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weather,  at  which  time,  it  is  admitted,  it 
would  be  difficult  to  decoct  leaks  in  the  main 
line,  for  the  reason  that  the  gas  could  not 
penetrate  to  the  surface  through  the  frozen 
ground. 

Appellee  produced  a  multitude  of  wit- 
nesses,— among  them,  one  of  the  contractors 
and  other  persons  who  had  aided  in  digging 
and  covering  up  the  trench  when  the  Broad 
Hippie  line  was  first  laid;  also,  plumbers, 
gas  fitters,  and  others  who  had  occasion  to 
pass  along  the  sidewalk  where  the  sleeve 
was  placed ;  also,  very  many  neighbors  and 
other  persons  residing  on  the  street  in  the  im- 
mediate vicinity.  These  witnesses,  without 
an  exception,  testified  that  there  had  been  a 
gas  leak  at  the  sleeve  almost  from  the  time 
the  main  was  first  put  down,  six  years  prior 
to  the  explosion.  It  was  matter  of  common 
talk  in  the  neighborhood.  The  odor  waa 
sometimes  so  strong  that  passers-by  croesed 
the  street  to  avoid  it.  One  witness.  In  eo- 
ing  along  the  sidewalk  in  the  evening  with 
a  lantern,  turned  out  the  light  at  that  point, 
for  fear  of  setting  fire  to  the  escaping  gas. 
Several  of  the  witnesses  had  at  different  times 
seen  the  gas  on  fire  as  it  came  up  through 
the  earth,  as  if  kerosene  oil  had  been  poured 
out  and  was  burning  upon  the  ground.  After 
rains,  and  when  water  stood  in  the  gutter, 
the  gas  was  often  seen  to  bubble  up  through 
the  water.  In  at  least  two  instances,  appel- 
lant's agents,  the  line  walkers,  Reichardt  and 
Harrison,  were  notified  of  the  escaping  gas 
at  the  sleeve,  and  asked  to  repair  the  leak. 
No  repairs,  however,  were  ever  made  at  that 

f»oint  until  after  the  explosion.  To  say  noth- 
ng  of  the  notice  directly  given  to  appellant's 
line  walkers,  it  would  seem  that  the  contin- 
uous leak  of  gas  at  this  sleeve  for  the  whole 
period  of  six  years,  and  particularly  during 
the  three  years  and  a  half  from  appellant's 
purchase  to  the  date  of  the  accident,  was 
ample  notice  to  the  company  of  the  existence 
of  this  dangerous  defect  in  its  high-pressure 
main. 

The  appellee  testified  as  to  the  particulars 
of  the  accident ;  that  it  occurred  in  the  even- 
ing. She  had  lit  the  lamp.  There  was  no 
one  else  in  the  house  at  the  time.  She  had 
need  to  go  to  the  cellar  to  take  down  a  crock 
of  milk.  She  opened  the  cellar  door,  and 
set  the  lamp  on  a  bench  near  by,  to  show 
light  down  the  collar  way.  As  she  went 
down,  she  thought  the  light  grew  dimmer; 
and  as  she  returned,  when  halfway  up  the 
stairs,  she  looked  up  at  tlie  lamp  standing  on 
the  bench,  and  saw  that  the  light  had  grown 
small,  and  burned  blue.  Immediately  aft«r, 
and  before  she  reached  the  top  of  the  stair- 
way she  saw  the  lamp  blaze  up.  She  re- 
membered no  more  until  she  found  hersflf 
fastened  in  the  ruins  of  the  bouse,  which 
had  blown  up  and  was  already  on  fire.  Her 
neighbors  extricated  her  from  the  wreckage. 
She  had  not  smelled  the  gas.  having  been 
deprived  of  the  sense  of  smell  for  many  years. 
She  had  no  thought  of  there  being  any  gas 
in  the  cellar.  As  the  house  was  supplied 
with  gas  by  the  Indianapolis  Company,  It 
was  thought  at  first  that  the  explosion  had 
been  caused  by  an  escape  from  that  company's 
pipes.    Accordingly,  the  Indianapolis  Com- 
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pukj  Bpent  Bome  time  uncoyeriDg  Its  lerYlce 
pipe  from  the  house  acrQB8.the  street,  and 
also  its  main  pipe  for  some  distance,  but 
fouud  DO  leak.  It  was  sixteen  days  after 
the  explosion  that  the  appellant  company  be- 
gan to  uncover  its  main,  to  discover  whether 
Siere  was  a  leak  there;  and,  on  uncovering 
the  pipe  at  the  sleeve,  the  gas  rushed  out 
from  the  leak  with  great  force.  During  the 
whole  period,  of  sixteen  days,  from  the  explo- 
sion to  the  uncovering  of  the  sleeve,  the  es- 
caping gas  continued  to  burn  in  jets  from 
two  to  eight  inches  high,  all  around  the  in- 
side of  the  north,  south,  and  west  foundation 
walls  of  appellee*s  house.  The  gas  came 
out  between  the  brick,  and  from  the  ground 
along  the  bottom  of  the  walla.  Within  two 
minutes  after  the  uncovering  of  the  sleeve, 
as  the  evidence  shows,  the  jets  of  gas  in  the 
foundations  of  the  house  ceased  to  bum,  and 
no  gas  could  be  discovered  there  afterwards. 
The  earth  around  the  sleeve  was  found  black- 
en«l  with  gas.  The  ground  was  frozen  above 
the  pipe,  and  the  pipe  itself  lay  in  loose 
grayel  and  sand.  There  can  be  no  doubt, 
as  the  jury  found,  that  the  gas  passed  from 
the  leak  in  the  sleeve,  throu|^  the  loose  soil, 
until  it  reached  the  foundations  of  appellee's 
house,  80  or  90  feet  distant,  across  the  street. 

Counsel  for  appellant  say  that  appellee 
was  negligent  in  not  notifying  the  company 
of  the  leak.  The  leak  was  across  the  street 
from  appellee.  She  did  not  receive  her  gas 
from  the  appellant.  It  is  hard,  therefore,  to 
understand  now  she  should  have  thought  that 
the  leak  at  appellant's  sleeve,  90  feet  distant, 
—even  If  she  knew  of  its  existence,  which 
does  not  appear  from  the  evidence,— could 
have  been  tiie  source  of  any  daneer  to  her. 

Other  matters  are  discussed  by  counsel, 
ini^uding  the  instructions  of  the  court,  but 
we  are  unable  to  discover  any  substantial  er- 
ror for  the  reversal  of  the  judgment.  The 
rulings  of  the  court  throughout  the  trial, 
and  the  instructions,  were  auite  as  farorable 
as  appellant  could  ask ;  ana,  in  view  of  the 
almost  uncontradicted  eyidence.  we  are  un- 
able to  see  how  the  jury  could  have  reached 
a  different  conclusion. 

As  to  liabilities  of  parties  in  cases  of  ex- 
plosions of  natural  gas,  see,  generally,  Ohio 
Oa»  Fuel  Go.  ▼.  Andrem,  50  Ohio  St.  695, 
29  Ji.  R.  A.  887 ;  Lebanon  Light,  H.  A  P. 
Co.  V.  Leap,  189  Ind.  448,  29  L.  R.  A.  848 ; 
MeOahan  v.  Indianapolii  Nat.  Qae  Co.  1^ 
Ind.  335,  29  L.  R.  A.  855;  and,  especially, 
the  exhaustive  and  valuable  note  to  those 
cases  in  Ohio  Qae  Fuel  Co.  t.  ^AndretDS,  29 
L.  R.  A.  387. 

Judgment  affirmed. 


August  OLESON,  Appt, 

LAKE  SHORE  &  MICHIGAN  SOUTHERN 
RAILROAD  COMPANY. 

a4B  Ind.  40S.) 

1.  A  verclict  is  properly  directed  for  de- 


fendant in  an  action  for  personal  Injuries, 
where  tbe  plaintiff  faito  to  prove  afflrmaUvely 
that  his  fault  or  neirilfreooe  did  not  contribute  to 
the  injury,  even  though  he  baa  established  ail  tbe 
other  facts  of  his  cause  of  action. 

8«  One  who*  In  approaebinfr  a  railroad 
traek,  has  an  vnobetmcted  view  of  an 
approskehln^  tralnt  is  not  relieved  trouk 
contributory  neglffrenoe  hi  attemptiDg  to  crose 
the  track  by  the  fact  that  his  view  becomes  ob- 
structed by  tbe  smoke  from  a  train  going  in  an 
opposite  direotioo. 

8.  One  who  attempts  to  eroes  a  railroad 
track  Inunedlately  after  tbe  pansage 
of  a  train  whose  smoke  obscures  the  view,  in 
the  opposite  direction,  but  la  rapidly  being  carried 
away  by  the  wind,  is  guilty  of  contributory  neg- 
ligence In  not  waiting  until  the  view  beoomea 
dear, 

(January  23, 1886^) 

APPEAL  by  plaintiff  from  a  judgment  of 
tbe  Circuit  Court  for  Porter  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendants  negligence. 
AJhfned. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  B.  Peterson,  for  appellant: 

The  question  of  whether  or  not  the  appellant 
was  guilty  of  contributory  negligence  was  a 
mixed  question  of  fact  and  of  law  that  should 
have  b^n  submitted  to  the  jury  for  its  decision. 

Oindnnati,  L  St.  L.  d  O,  H.  Co,  t.  Oramee, 
186  Ind.  99:  Cooley,  TorU,  2d  ed.  p.  800;  Ohio 
d  M.  B.  Co.  V.  CoUarn,  78  Ind.  261,  88  Am. 
Rep.  184;  Sioux  City  d  P.  R.  Co,  v.  Stout,  84 
U.  8.  17  Wall.  667.  21  L.  ed.  745;  Indianapolis 
Union  R.  Co.  v.  Ott,  11  lod.  App.  564;  Parke 
County  Comn.  y.  Sappenfleld,  6  Ind.  App.  577; 
Bofferev.  Leyden,  127  Ind.  50;  Citueen^  Street  R. 
Co.  V.  ^pahr,  7  Ind.  App.  28;  Chicago  dE.LR, 
Co,  V.  Otirander,  116  Ind.  259. 

Appellant  did  all  things  that  the  rule  of  law 
required  him  to  do. 

Chicago,  St.  L.  d  P.  R.  Co,  y.  Bpilkefr,  184 
Ind.  888;  CadwaUader  r.  Louietille,  N.  A,  d  C, 
R.  Co.  128  Ind.  518;  Grand  Rapida  dLRCo. 
T.  Cox,  8  Ind.  App.  29;  Chicago,  d  B,  L  R.  Co. 
T.  Eodgee,  105  Ind.  898;  ClecOand,  C,  C.  d  L 
R.  Go.  V.  Harrington,  181  Ind.  486;  Pittsburgh, 
C,  C.  dSt.  L.R.  Co,  V.  Burton,  189  Ind.  857. 

Before  contributory  negligence  can  be  ad- 
judged against  the  appellant  in  this  case  by  the 
court,  it  must  appear  that  the  danger  incurred 
by  him  was  known  and  immediate,  and  that  a 
prudent  man  would  not,  under  the  circum- 
stances, have  assumed  the  risk,  and  that  the 
evidence  tends  but  to  that  conclusion  alone. 

Indianapolis  Union  R.  Co,  v.  Ott,  supra. 

Messrs.  Baker  A  Miiler*  GeorM  C* 
Greene*  and  O.  G.  Getaen  for  appellee. 

Monks,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  appellant  to  re- 
cover damages  for  an  injury  received  while 
attempting  to  cross  appellee's  railroad  track  at 
a  grade  crossing.    There  was  a  general  denial 


NOTS.~As  to  tbe  duty  to  stop,  look,  and  listen 
before  attempting  to  cross  a  railroad,  see  also 
Fletcher  v.  litcbburs  R.  Oo.  (Mass.)  8  L.  B.  A.  743; 
Riipsrd  V.  Chesapeake  St  O.  B.  Co.  (Ky.)  7  L.  R.  A. 
tlS,  and  noU;  Cinoinnati,  L  St.  U  4  C.  B.  Co.  v* 

^L.R.A. 


Howaid  (Ind.)  8  L.  R.  A.  593  ;  Ptailllps  v.  Mil- 
waukee &  N.  R.  Co.  (Wis.)  9  L,  R.  A.  521; 
Newhard  v.  Pennsylvania  R.  Co.  (Pa.)  19  L.  R. 
A.  563 ;  Van  Auken  v.  Chicago  &  W.  M.  R.  Co. 
(Mich.)   22  U  R.   A.  33. 
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lo  the  complaint,  and  trial  by  lury.  After  ap- 
pellant had  introduced  all  his  evidence,  and 
rested  his  case,  the  Jury,  by  direction  of 
the  court,  on  motion  of  appellee,  returned  a 
Terdict  for  appellee.  The  court  thereupon, 
over  a  motion  for  a  new  trial,  rendered  Judg- 
ment against  appellant  The  only  question 
presented  is.  Did  the  court  err  in  instructing 
the  Jury  to  find  for  appellee?  This  instruction 
was  given  on  the  ground  stated  therein,— that 
the  appellant  had  not  shown  that  he  was  free 
from  con  tributorj  negligence.  Appellant  con- 
tends that  the  evidence  was  such  that  the  ques 
lion  of  whether  or  not  appellant  was  guilty 
of  contributory  ne^Hgence  should  have  been 
submitted  to  the  Juiy.  The  determination  of 
the  question  presented  requires  an  examination 
of  the  evidence.  The  only  evidence  given  was 
the  testimony  of  plaintiff,  and  upon  his  state- 
ments the  case  must  be  determined. 

It  appears  from  the  evidence:  That  at  Mil- 
ler's Station,  where  the  injury  occurred,  the 
railroad  tracks  of  appellee  run  east  and  west. 
That  at  the  time  of  the  injury,  and  for  sev- 
eral years  prior  thereto,  there  were  two  main 
tracks.  The  north  track  was  used  by  trains 
going  east,  and  the  south  track  by  trains  going 
west.  There  was  a  highway  running  north 
and  south,  which  crossed  these  tracks.  That 
running  east  from  this  highway  was  another 
faighwav,  immediately  south,  ana  adjoining  the 
right  or  way  of  appellee.  That  the  right  of 
^ay  of  appellee  is  100  feet  wide.  That  appel- 
lant had  lived  a  number  of  years  within  150  feet 
of  this  highway  crossing,  had  crossed  It  often, 
and  was  thoroughly  familiar  with  the  method 
of  running  trains  upon  these  two  main  tracks. - 
He  knew  that  the  north  track  was  for  east- 
bound  trains,  and  the  south  track  was  for  west- 
bound trains,  and  that  freight  and  passenger 
trains  passed  each  other  frequently  at  this 
point.  Immediately  before  the  accident,  ap- 
pellant was  going  west  upon  the  east  and 
west  highway,  south  of  the  tracks,  driving 
one  horse,  attached  to  a  light  wagon,  upon 
which  there  were  three  or  four  dump  boards, 
upon  which  he  was  sitting  sideways,  between 
the  wheels  of  the  wagon,  with  his  face  to  the 
south  and  his  back  to  tne  tracks.  As  be  turned 
north,  in  the  highway  running  north  and  south, 
he  faced  to  the  north,  and  looked  both  ways, 
east  and  west,  and  saw  a  freight  train  coming 
from  the  west,  going  east  on  the  north  track. 
He  stopped  about  40  feet  from  the  south  track 
to  wait  for  this  east-bound  train  to  pass.  When 
he  stopped  he  looked  to  the  east,  and  saw  noth- 
ing. When  he  stopped  the  east-bound  train, 
on  the  north  track,  was  west  of  the  depot,  and 
about  400  feet  wef>t  of  the  crossing.  The  day 
was  somewhat  dark  and  overcast,  atmosphere 
heavy,  and  the  clouds  obf^cured  the  sun,  and 
appellant  could  not  see  over  ^  mile,  to  distin- 
guish objects.  The  wind  was  blowing  from 
the  northeast  to  the  southwest.  The  eastr 
bound  train,  on  the  north  track,  was  goin^  at 
about  the  rate  of  15  miles  per  hour,  and  was 
throwing  out  large  volumes  of  dense,  black 
smoke,  which  fell  to  the  ground  on  the  south 
side  of  the  train,  or  between  the  train  and  ap- 
pellant, as  it  passed  the  highway  crossing  and 
proceeded  east,  and  continued  to  throw  out 
■moke  as  it  proceeded  east  until  after  the  acci- 
dent; and  the  dense,  black  smoke  obscured  the 
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view  on  the  south  track  east  of  the  crossing. 
There  were  about  thirty  cars  on  the  east  bound 
train,  and  the  train  was  about  900  feet  in  length 
After  the  caboose  at  the  rear  of  the  easMx>un<l 
train  had  passed  the  crossing  about  two  or  three 
rail  lengths,  appellant,  who  had  remained  sit- 
ting upon  his  wagon  when  it  had  stopped, 
started  his  horse,  and  drove  upon  the  crossing. 
Just  before  he  started  his  horse  he  looked  to 
the  east  and  west  and  listened,  but  he  could  not 
see  to  the  east,  along  the  south  track,  but  a 
short  distance,  on  account  of  the  smoke  which 
had  been  thrown  from  the  engine  drawing  the 
east  bound  train.    At  the  time  appellant  started 
his  horse,  the    wind  was  clearing  away  the 
j  smoke,  and  to  the  west  of  the  crossing  it  had 
almost  disappeared,  and  appellant  could  see  to 
the  east  about  100  feet    As  his  horse  stepped 
upon  the  track,  appellant,  who  was,  and  had 
been  from  the  time  he  started,  looking  east  for 
a  train,  saw  an  engine  and  train  of  cars  about 
100  feet  away,  appr  aching   him  from  the 
east,  on  the  south  track,  at  the  rate  of  10  or  15 
miles  per  hour.     He  whipped  his  horse  with 
the  lines,  and  endeavored  to  pass  In  front  of 
the  engine,  but  the  rear  wheel  of  the  wagon 
was  struck  by  the  train,  and  appellant  injured. 
Appellee's  servants  on  the  train  which  struck 
appellant  did  not  sound  the  whistle  or  ring  the 
bell  while  approaching  said  crossing.    From 
the  point  where  appellant  stopped,  about  40 
feet  south  of  the  south  track,  he  could  see,  ex- 
cept for  the  smoke,  a  distance  of  at  leasts  mile 
eastward  along  the  south  main  track;  and  there 
was  no  smoke  to  obscure  this  view  to  the  east^ 
along  the  south  main  track,  until  the  engine  in 
front  of  the  east-bound  train,  on  the  north 
main  track,  passed  upon  said  crossing.    There 
were  no  intervening  objects  or  obstructions, 
except  a  wire  fence  and  telegraph  poles. 

It  is  thoroughly  settled  that  if  the  facta  are 
undisputed,  and  only  one  inference  can  rea- 
sonably be  drawn  from  them,  the  question 
whether  there  is  or  is  not  contributory  negli- 
gence is  one  of  law  for  the  court  Korrady  v. 
Lalce  Share  dM.&R.  Co,  131  Ind.  262;  Hogen 
V.  Leifden,  127  Ind.  50,  and  cases  cited;  Vermil- 
lion CauntyComre.  v.  Ghippe,  181  Ind.  66,  16 
L.  R  A.  S^.  But  if  the  facts  are  disputed,  or 
whenever  there  may  reasonably  be  a  difference 
of  opinion  as  to  the  inferences  and  conclusions 
from  the  facts,  it  is  a  question  for  the  Jury. 
Rogers  t.  I^eyden^  supra.  We  think  it  is  also 
Correct  doctrine  that  where  the  evidence  given 
at  the  trial,  with  all  the  inferences  which  the 
Jury  may  Justitiably  draw  from  it,  is  insuffi- 
cient to  support  a  verdict  for  the  plaintiff,  to 
that  such  verdict,  if  returned  should  be  set 
aside,  the  court  is  not  bound  to  submit  the  case 
to  the  Jury,  but  may  direct  a  verdict  for  the 
defendant  Weis  v.  Madison,  75  Ind.  254.  89 
Am.  Rep.  185,  and  ca^s cited:  Faris  v.  Jloberg^ 
134  Ind.  269,  272-274;  Ohio  dt  M.  R.  Co  v. 
Dunn^  138  Ind.  18,  27;  Sharpe  v.  Commereial 
Mut.  Aeei.  Asm.  189  Ind.  92.  95:  Chicago,  R  f. 
dtP.R  Co.  V.  Houston,  95  U.  S.  697,  24  L.  ed. 
542;  Schofield  v.  rjiicago,  M.  d  St.  R  £L  Co. 
114  U.  8.  615,  29  L.  ed.  224;  Continental  Ttnp. 
Co,  V.  Stead,  95  U.  8. 161,  24  L.  ed.  403;  Baylu 
V.  Travelenf  Ins,  Co,  118  U.  8.  816.  28  L.  ed. 
989:  t^hvylhiU  dt  D  Imp,  Co  v.  Mftnsnn,  81  U. 
S.  14  Wall.  442,  20  L.  ed.  867 ;  Southern  i*. 

Co.  V.  Pool,  160  U.  S.  438,  4  L.  ed.  485, 
16  Sup.  Ct.  Rep.  338;  Thomp.  Trials,  %% 
2249,  2250,  2262;  Elliott,  Gen.  Prac.  %%  876» 
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^^89;  11  Am.  &Eng.  Edc  Law,  g  8,jnp.  248-246. 
^he  rule  is  thus  stated  by  Judge  Elliott  iu  bis 
CJeneral  Practice  (§  889}:    "The  test  for  de- 
'termiDiDg  when  a  case  snould  be  taken  from 
the  Jurj  is  subetaDtiallv  the  same  as  upon  a  mo- 
tion for  a  nonsuit;  and  where  avt  rdict,  if  against 
the  party  seeking  to  have  the  case  taken  from 
"the  jury, would  have  to  be  set  aside  as  contrary 
"to  the  law  and  the  evidence,  a  verdict  in  his  favor 
-ahould  be  directed,  upon  proper  application. 
.  .  .   The  doctrine  once  prevailed    in  man^ 
Juiisdictiona   that  wherever  there  is  any  evi- 
dence, however  slight,  tending  to  support  a 
material   issue,  the  case  must  go  to  the  Jury; 
and  this  rule  is  still  applied  in  some  states,  but 
the  modem  decisions  have  established  a  more 
Teasooable  rule,  to  wit,  that,  before  the  evl- 
-dence  is  left  to  the  jury,  there  is  or  may  be  in 
•every  case  a  preliminarv  question  for  the  judge, 
— not  whether  there  fs  literally  no  evidence, 
%at  whether  there  is  any  upon  which  a  jury 
<aD  properly  proceed  to  find  a  verdict  for  the 
party  producing  it,  upon  whom  the  burden  of 
proof  is  imposed;  of  course  if  there  is  no  evi- 
dence whatever  upon  a  material  and  necessary 
point  a  verdict  should  be  directed  upon  proper 
application,  against  the  party  having  the  bur- 
'den  of  proof,  and  as  we  have  seen,  this  is  the 
better  rule  also,  where  the  evidence,  with  all 
legitimate  inferences,  will  not  support  a  ver- 
-diet."    It  is  settled  law  in  this  state  that,  when 
41  person  crossing  a  railroad  is  injured  by  a  col- 
lision with  a  train,  the  fault  is  prima  facie  his 
owD,  and  he  must  affirmatively  show  that  his 
-fault  or  negligence  did  not  contribute  to  the 
injury,  before  he  is  entitled  to  recover  for  such 
injury.    Smith  v.  Wabash  R,  Co.  141  Ind.  92, 
^Dd  cases  cited;  Oineinnati,  H.  dt  L  R.  Co, 
▼.  Dufican  (Ind.)  42  N.  E.  87,  and  cases  cited. 
It  is  essential  to  appellant's  right  to  recover 
that  he  aver  and  prove  that  he  was  free  from 
aie|;li^nce   proximately  causing   his   injury. 
-dnetiinati,  H,  dbl,  R.  Uo.  v.  Duncan  (Ind.)  42 
IT.  K.  87.  and  cases  cited;  Smith  v.  Wabash  R, 
Co.  141  Ind.  92,  and  cases  dted;  Cincinnati, 
I.  St,  L.  <ft  C.  R,  Co,Y.  Howard,  124  Ind.  280, 
-284.  8  L.  R.  A.  598:  Mann  v.  BdtBaUroad  d 
S,  T.  Co.  128  Ind.  188,  and  cases  cited;  Penn- 
•M^ltania  Co,  v.  Meyers,  186  Ind.  242,  and  cases 
-cited.    If  he  failed  to  prove  this  essential  and 
indispensable  element  of  his  cause  of  action,  it 
-was  the  duty  of  the  trial  court  to  instruct  the 
Jury  to  find  against  him,  even  though  he  es- 
tablished all  the  other  essential  facts  of  his 
cause  of  action.     Cincinnati,  H,  A  I.  R,  Co. 
T.  Duncan^  supra,  and  coses  cited;  Ofiase  v. 
Maine  C,  R.   Co.  77  Me.  62,  52  Am.  Rep. 
Tr44. 

It  is  settled  law  in  this  jurisdiction  that,  when 
•one  approaches  a  point  where  a  highway 
crosses  a  railroad  track  on  the  same  level,  the 
Tailroad  track  is  itself  a  warning  of  danger  and 
it  is  bis  duty  to  proceed  with  caution,  and  if 
he  attempts  to  cross  the  track,  either  on  foot 
or  in  a  vehicle  of  any  kind,  he  must  exercise 
ordinary  care  under  all  the  circumstances.  He 
must  assume  that  there  is  danger,  and  act  wiih 
ordinarv  care  and  prudence  upon  that  assump 
tion.  The  law  defines  precisely  what  the  term, 
"ordinary  care  under  all  the  circumstances," 
means  in  these  cases.  The  question  of  care  at 
jrailway  crossings,  as  affectinir  the  traveler,  is 
<iio  longer,  as  a  rule,  a  question  for  the  jury.  The 
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quantum  of  care  is  exactly  prescribed,  aa  a 
matter  of  law.  In  attempting  to  cross,  the 
traveler  must  listen  for  signals,  notice  signs  put 
up  as  warninfifs,  and  listen  for  approaching 
trains.  In  proportion  as  the  danger  increases 
must  the  vigilance  of  the  person  attempting  to 
cross  increase.  He  is  rig  idly  required  to  do  all 
that  care  and  prudence  would  suggest  to  avoid 
injury.  And  when,  from  physical  infirmities, 
darkness,  snow,  fog,  smoke,  steam,  the  in- 
clemency of  the  weather,  noise  of  anv  kind, 
buildings,  or  other  obstructions  and  hindrances, 
it  is  more  difficult  to  see  or  hear,  greater  pre- 
cautions must  be  taken  to  avoid  mjury  than 
would  otherwise  be  necessary,  and  under  such 
circumstances  there  can  be  no  excuse  for  a 
failure  to  use  such  reasonable  precautions  as 
would  probably  have  prevented  injury.  If  tha 
traveler,  by  looking,  could  have  seen  an  ap- 

E reaching  train,  or,  by  listening,  could  have 
eard  it,  in  time  to  have  avoided  injury,  it  will 
be  presumed,  if  he  is  injured  by  coDlsion,  that 
he  did  not  look  and  listen,  or,  if  he  did  look 
and  listen,  he  did  not  heed  what  he  saw  or 
heard.  Buch  conduct  is  negligence  per  se. 
Mental  absorption  or  reverie,  from  business, 
grief,  or  other  cause,  will  not  excuse  the  omia- 
sionof  duty  to  look  and  listen.  From  the 
numerous  cases  sustaining  the  foregoing  propo- 
sitions, we  cite  the  following.  Smith  v.  Wa- 
bash R.  Co.  svpra,  and  cases  cited;  Cincinnati, 
H.  dkl.  R.  Co,  V.  Duncan,  supra,  and  cases  cited; 
CadwaUader  v.  LouimUe,  A.  A,  A  C.  R.  Go. 
128  Ind.  618;  Manny.  Belt  Railroad  d  S.  T.  Go. 
Id.  142;  Indiana,  B.dbW.R,  Co.  v.  Hammock. 
118  Ind.  1;  Cones  v.  Cincinnati,  1.  St.  L,  db  (J. 
R.  Co.  114  Ind.  828;  Stewart  v.  Pennspltania 
Co.  180  Ind.  242;  Thornton  ▼.  deodand,  C.  C. 
dbSt.  L.R.  Co.  181  Ind.  492;  Cincinnati,  H.  <ft 
/.  R.  Co.  ▼.  Butler,  108  Ind.  81;  CindnnaH, 
I.  St.  L.  &  C.  R.  Co.  V.  Howard,  124  Ind.  280, 
2S8,  289,  8  L.  R  A.  598;  Heaney  v.  Long 
Idand  R.  Co.  112  N.  Y.  122;  Foran  v.  New 
York,  C.  db  H.  R.  R.  Co.  64  Hun.  610;  Whalen 
V.  iVew  TorkC.  A  H.  R.  R.  Co.  40N.  Y.  8.  R. 
666;  Chase  v.  Maine  C.  R.  Co.  78  Me.  846; 
MerkU  v.  New  York,  L.  E.  dtW.  R  Co.  49  N.  J. 
L.  473;  Seefeld  v.  Chicago,  M.  dt  St.  P.  R  Co. 
70  Wis.  216;  Wilcox  v.  Rome,  W-  A  0.  R.  Co. 
89  N.  Y.  868,  100  Am.  Dec.  440,  448  (note); 
Tolman  v.  Syracuse,  B.  db  N.  Y.  R.  Co.  98  N.  Y. 
198,  60  Am.  Rep.  649,  668  (note);  Pennsylvania 
R.  Co.  V.  BeaU,  78  Pa.  504,  18  Am.  Rep.  768; 
North  Pennsylvania  R.  Co.  v.  Heileman,  49 
Pa.  60,  88  Am.  Dec  482;  Butler  v.  Oetiysburg 
dt  U.  R.  Co.  126  Pa.  160:  Brady  v.  Toledo,  A. 
A.  dt  N.  M.  R.  Co.  81  Mich.  016;  FUtchir  v. 
FiUhburg  R  Co.  149  Mass.  127.  8  L.  R.  A. 
748;  Marty  v.  Chicago,  St.  P.  M.  dt  0.  R.  Co.  88 
Minn.  108;  McCrory  v.  Chicago,  M.  dt  St.  P. 
R.  Co.  81  Fed.  Rep.  681.  There  is  no 
exception  to  the  rule  stated  as  to  a  trav- 
eler's duty  at  a  crossing,  except  where  the 
traveler,  l>y  some  act  of  the  company,  has 
been  misled  and  thrown  off  his  guard,  and 
thus  prevented  from  taking  the  proper  pre- 
cautions. Smith  V.  Wabash  R  Co.  supra; 
North  Pennsylvania  R  Co.  v.  Heileman,  supra, 
and  on  page  6i;  CadwaUader  v.  IxmieviUe, 
N.  A.  dt  C.  R  Co.  svpra;  Korrady  v.  Laks 
Shore  dt  M.  S.  R.  Co.  181  Ind.  261.  264, 
265;  Cincinnati,  I.  St  L.  dt  C.  R  Co.  v. 
Howard,  supra.    The  failure  of  the  engineer 
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to  sound  the  whistle  or  ring  the  bell  does  not 
relieve  the  persoD  approaching  a  crossing  from 
the  necessity  of  taking  ordinary  precaution  for 
his  safety.  Keg1i||[eoce  o|  the  enrployees  of  a 
railroad  'company  is  no  excuse  for  negligence 
on  the  part  ox  the  person  injured.  Korrady  v. 
Lake  tOiore  db  M.  8.  B,  Co.  181  Ind.  261,  264, 
and  cases  cited;  ThomUm  t.  Cleveland,  0,  C 
d  8t.  L,  Jl  Co.  181  Ind.  492.  497,  498,  and 
cases  cited;  Smith  y.  Wabash  B.  Co.  141  Ind. 
92;  Cadtcallader  v.  LouisviOe,  If.  A,  d  C.  R. 
09.  128  Ind.  518,  and  cases  cited;  Chicago,  R,  L 
<b  P.  R.  Co,  ▼.  Houeton,  95  U.  8.  697, 24  L.  ed. 
542;  Sehofleld  y.  Chicago,  M,  <&  tit.  P.  R  Co. 
114  U.  8.  615,  29  L.  ed.  224;  Tolman  v.  Sifra- 
cute,  B.  AN.  T.  R,  Co,  98  N.  Y.  198,  50  Am. 
Bep.  658,  note;  4  Am.  &  Eng.  £nc.  Law,  p. 
78  (note  1),  74  (note  8);  Beach,  Gontrib.  Neg. 
§185. 

It  is  dear  from  appellant's  testimony  that 
when  he  came  to  a  stop,  40  feet  south  of  the 
south  main  track,  the  east-bound  train  wasabout 
opposite  the  depot,  which  was  250  feet  west  of 
the  crossing.  This  train  was  about  900  feet 
long,  and  going  east,  on  the  north  main  track, 
at  about  the  rate  of  16  miles  per  hour. 
When  the  caboose  of  the  east-bound  train  had 
passed  two  or  three  rail  lengths  east  of  the 
crossing,  appellant  saw  the  engine  of  the  west- 
bound train  100  feet  east  of  the  crossing. 
This  train  was  going  at  about  the  rate  of  14 
or  15  miles  per  hour, — about  the  same  rate 
per  hour  as  the  east-bound  train.  It  is  clear 
that  from  the  time  the  east-bound  train  was 
250  feet  west  of  the  crossing  until  it  reached 
the  crossing  the  westbound  train  on  the  south 
main  track  was  within  ^  mile  of  the  crossing, 
and  in  plain  yiew  thereof.  During  all  this 
time,  and  until  the  engine  drawing  the  east- 
bound  train  passed  onto  the  crossing,  there  was 
no  smoke  to  obscure  appellant's  view  east  on 
the  south  main  track;  and  if  he  had  looked  in 
that  direction  at  any  time  between  the  time  he 
stopped,  40  feet  south  of  the  track,  and  the 
time  the  engine  of  the  east-bound  train  passed 
onto  the  crossing,  he  would  have  seen  the  train 
on  the  south  main  track  approaching  from  the 
east.  He  had  an  unobstructed  yiew  to  the  east, 
and  he  either  did  not  look  in  that  direction,  or 
if  he  looked,  did  not  heed  what  he  saw.  It 
would  be  no  excuse  that  immediately  after- 
wards the  smoke  obscured  his  view  of  the  ap- 
proaching train  so  that  he  could  not  see  its 
approach.  He  knew  it  was  approaching,  and 
went  upon  the  track  at  his  peril.  8uch  con- 
duct, under  the  authorities  cited,  is  negligence 
peree. 

If.  however,  it  were  conceded  that  when  the 
smoke  from  the  ens:ine  going  east  on  the  north 
main  track  settled  down  on  the  south  main 
track  east  of  the  crossing,  and  obstructed  the 
view,  the  train  going  west  had  not  come  in 
sight,  yet  the  court's  action  in  directing  a  ver- 
dict was  proper,  for  another  reason:  The 
smoke  was  only  a  temporary  obstruction.  Ap- 
pellee's engine  threw  out  the  smoke,  but  it  was 
the  wind  and  the  condition  of  the  atmosphere 
that  caused  it  to  come  between  the  appellant  and 
the  east-bound  train,  approaching  on  the  south 
main  track.  Appellant  knew  and  observed 
that  the  wind  carried  the  smoke  away,  and  at 
the  time  his  horse  stepped  on  the  south  track 
the  smoke  had  cleared  away  so  that  he  could 
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see  about  100  feet  to  the  east.    The  train  a|>- 
proaching  was  on  the  south  main  track,  near- 
est to  him.    He  knew  that  a  train  could  anct 
did  run  west  on  that  track  while  trains  were' 
goine  east  on  the  other  track.    He  was  thor- 
oughly familiar  with  this  crossing,  and  that 
such  was  the  manner  of  operating  the  railroad. 
He  knew  that  he  could  see  i  mile  to  the  ea8t» 
except  for  the  smoke.    He  saw  and  knew  that 
the  wind  was  carrying  the  smoke  away.     Ap- 
pellee had  done  nothine  to  mislead  or  throw" 
him  off  his  guard.     Under  the  circumstances, 
it  was  his  duty,  to  wait  in  a  place  of  safety  un- 
til he  could  see  and  hear,  and  thus,  with  rea- 
sonable certainty,  ascertain  that  no  westbound 
train  was  approaching  on  the  south  track. 
If  the  obstruction  had  been  of  a  permanent 
character,  the  question  would  be  a  different 
one,  but  here  the  smoke  was,  as  he  knew,  but 
a  temporary  obstruction;  and,  if  he  had  but 
waited  a  few  moments,  he  could  have  seen  the- 
approaching    train,  and   avoided  the  injury. 
The   case  of    Ueaney  v.  Long  Idand  R.  Co. 
svpra,  is  similar  in  this  respect  to  this  case. 
In  that  case  the  railroad  had  two  main  tracks, 
the  same  as  in  this  case.    The  acdden  t  occurred 
on  Atlantic  avenue,  in  the  city  of  Brooklyn, — a. 
street  which,  for  some  distance,  runs  east  and 
west.    The  deceased  left  his  house,  which  wa» 
on  the  avenue,  about  6  o'clock  in  the  morning, 
and  started  to  cross  the  railroad  tracks  at  that 
point    The  morning  was  cloudy  and  rainy  or 
drizzly.    A  train  hiM  Just  passed  on  the  soutl^ 
track,  which  was  nearest  the  deceased,  and  the* 
smoke  from  the  engine  settled  down  behind  it 
upon  the  road  sufficient  to  temporarily  ob- 
scure objects  in  the  line  of  vision.    The  de- 
ceased, however,  went  ahead,  and  while  upoik 
the    north  track,  was   struck  by  the   north- 
bound train,  and  killed.    Concerning  the  de- 
cedent's  contributory  negligence,  the    court 
said:    "But  we  think,  from  the  proofs,  that 
the  intestate  was,  as  a  matter  of  law,  guilty  of 
negligence  which  contributed  to  the  accident 
...  According  to  the  plaintiff's  evidence,  the- 
deceased,  after  entering  upon  the  defendant'* 
track,  went  straight  ahead,  regardless  of  the 
smoke  which  was  between  him  and  the  track 
on  which  he  was  struck.  .  .  .  We  think  it 
was  unquestionably  his  duty  to  await  the  dis- 
appearance of  the  smoke,  and  thus  be  reason- 
ably sure  that  he  had  a  clear  crossing.    .    .    . 
We  think  it  perfectly  clear  that  the  deceased 
voluntarily  went  upon  the  track, — always  a. 
situation  involving  peril,  and.  calling  for  the 
vigilant  exercise   and  use  of   one's  senses, — 
when  the  clouds  of  smoke  made,  or  tended  to- 
make,  objects  indistinguishable.    Where  a  per- 
son voluntarily  places  himself  In  a  position  of 
peril,  under  circumstances  which  render  him 
less  able  to  protect  himself  by  the  use  of  hi» 
senses,  he  cannot  fairly  be  deemed  competent 
to  complain  of  the  consequent  injury  as  due 
wholly  to  the  acts  of  the  other  party.    The 
plaintiff's  proofs  leave  no  other  conclusion  pos- 
sible than  that  the  deceased  had  failed  to  ob- 
serve those  usual  precautions  which  the  law 
requires  of   those  who  approach  a  place  of 
peril.    They  must  be  on  the  alert,  and  viji^ilant 
in  the  use  of  their  eyes  and  ears,  and  display 
that  prudence  of  conduct  which  the  aituatioi» 
dicutes."  It  was  held  in  Foran  v.  New  York  0. 
dtE.  R  R,  Co.  supra,  that,  when  one  drives  oo 
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a  nilroad  CTOssiog  when  the  smoke  which  has 
•uddeDly  desceDded  from  a  neighboring  fac- 
tory ohacares  the  view  which  he  would  other- 
wise haye  had  of  an  approaching  train,  he  can- 
not reooyer  for  an  injuiy  from  a  collision  with 
the  train;  that,  as  the  trayeler  could  have  seen 
the  train  if  it  had  not  been  for  the  smoke,  in 
such  case  it  was  his  duty  to  wait  until  the 
smoke  had  lifted,  so  that  he  could  see  that  it 
waa  aafe  to  make  the  crossing.  The  court 
said:  "It  seems  to  us,  from  the  whole  of  the 
eyidence,  that  the  plaintiff  received  hts  injuries 
through  the  careless—not  to  say  reckless — ef- 
fort which  he  made  in  passing  upon  the  tracks 
of  the  defendant  while  the  smoke  obscured 
his  yision.  The  first  track  which  was  ap- 
proached by  the  driyer  was  the  easternmost 
track,  and  it  was  the  second  track  upon  which 
the  train  was  approaching.  The  plaintiff  him- 
self testified  that  he  could  not  see  on  account 
of  the  suQoke,  and  that  what  prevented  his  see- 
ing the  train  was  the  trees  and  smoke.  .  .  . 
Where  smoke  obscures  the  approach  of  a  train, 
it  is  the  duty  of  a  passer-by  to  wait  until  the 
smoke  has  lifted  so  that  he  ean  see  that  it  is 
safe  for  him  to  make  the  crossing." 

The  case  of  WItalen  y.  JS^eio  York  O.dbKR 
R.  Co,  9upTa,  decided  by  the  supreme  court  of 
Kew  York,  general  term,  was  an  action  to  re- 
cover for  injuries  received  at  a  crossing.  It 
appeared  in  that  case  that  when  plaintiff  ap- 
proached defendant's  tracks,  on  a  dark  even- 
ing, a  freight  train  was  passing  eastward  on 
one  of  the  tracks.  After  the  freight  train  had 
passed,  plaintiff  attempted  to  cross,  but  was 
struck  by  an  east-bound  passenger  train  as 
soon  aa  she  stepped  on  the  first  track.  The 
headlight  of  the  passenger  train  was  burning, 
and  the  yiew  of  the  track  was  not  obstnictea. 
Plaintiff  testified  that  she  was  prevented  from 
seeing  the  approaching  passenger  train  by  the 
smoke  from  the  engine  of  the  freight  train. 
It  waa  held  that  she  was  guilty  of  contribu 
tory  negligence,  aflias matter  of  law.  The  court 
saia:  * 'Either  th#%nffine  by  which  she  was 
struck  was  in  plain  sight  when  she  stepped 
upon  the  track,  oif  H  was  obscured  by  a  cloud 
of  smoke,  and  it  Has  negligence  on  her  part 
to  attempt  the  crossing  until  the  smoke  should 
he  so  far  dissipated  as  to  enable  her  to  see 
whether  an  engine  was  close  upon  her.  .  .  . 
We  think  the  defendant  was  entitled  to  a  non- 
suit, on  the  ground  of  contributory  negli- 
gence of  Uie  plaintiff/' 

In  McOrcry  v.  Chicago,  M,  d  8t,  P.  B.  Co, 
nipra,  a  verdict  was  directed  for  the  de- 
fendant. The  court  said:  "There  is  but 
one  question  to  be  determined.  The  rail- 
road company  was  clearly  negligent,  not 
merely  in  violating  the  ordinance  by  an  excess- 
ive rate  of  speed,  but  also  in  approaching 
this  crcnsing  without  signals.  The  only  ques- 
tion ia  whether  the  deceased  is  guilty  of  con- 
tributory negligence.  ...  He  could  see  in 
either  direcUon.  A  freight  train  was  ap- 
proaching from  the  east,  and  its  rumble  and 
roar,  and  perhaps  its  whistle,  attracted  his  at- 
tention; and  coming  from  the  west  was  a  pas- 
senger train.  There  was  nothing  to  obstruct 
the  yision  towards  the  west,  except  the  matter 
of  smoke.    If  he  had  looked,  there  being  no 
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smoke  in  the  way,  he  must  have  seen  the  train; 
and  there  cannot  be  a  shadow  of  a  question 
but  that  he  would  have  been  guilty  of  con- 
tributory negligence,  thus  approaching  the 
track  without  noticing  it.  Does  this  question 
of  smoke  change  the  case?  We  must  remem- 
ber that  he  was  familiar  with  the  track,  be- 
cause he  had  crossed  it  daily  during  the  two 
months  prior  thereto.  He  must  have  known 
that  there  were  two  tracks,  and  that  a  tralik 
was  liable  to  come  on  each  track,  and  if, 
when  approaching  a  track,  he  finds  anything 
which  temporarily  obstructs  his  vision,  it  ia 
his  duty  to  wait  until  the  temporary  obstruc- 
tion is  removed.  He  cannot  say,  'There  ia 
something  temporarily  obstructing  my  vision, 
but  I  will  take  it  for  granted  that  there  is  no 
danger.'  and  undertake  to  cross  the  track. 
...  If  he  came  to  the  track,  and  found  the 
air  full  of  smoke,  and  could  not  see,  or,  if  able 
to  see,  did  not  look,  then,  and  in  either  case, 
he  is  guilty  of  contributory  negligence.  Bo. 
whether  he  could  see,  and  did  not  look,  or 
oould  not  have  seen,  and  did  not  wait  until  that 
obstruction  had  passed  away,  is  immaterial. 
One  or  the  other  must  have  been  true,  aod  ir^ 
either  event  he  is  guilty  of  contributory  negli- 
gence. The  law  lavs  it  down  clearly  that  a. 
man  must  look  and  listen.  And  if,  by  look- 
ing and  listening,  he  could  ascertain  the  ap- 
proach of  a  train,  and  fails  to  do  so,  be  i» 
guilty  of  contributory  negligence,  and  caonot 
recover.'*  This  case  is  cited  and  approved  by 
the  supreme  court  of  Massachusetts  in  Fletcher 
y.  Fitehburg  R.  Co,  supra. 

In  Marty  v.  Chicago,  8t,  P.  M,  A  0,  R.  Co. 
iupra,  it  was  held  that  when  a  highway 
crosses  a  double  track  railway,  oyer  whicl> 
trains  are  liable  to  run  frequently  in  opposite 
directions,  it  ia  contributory  negligence  for  a 
traveler  thereon,  whose  view  of  the  second 
track  is  obscured  by  the  presence  of  a  passing 
train  on  the  track  nearest  to  him,  to  pass  im- 
mediately upon  the  crossing  as  soon  as  the  way 
is  clear,  without  waiting  to  look  or  listen  for 
the  approach  of  a  train  in  the  opposite  direc- 
tion. The  court  said:  "The  plaintiff  waa 
familiar  with  the  situation  and  the  danger,  and 
it  is  quite  clear  that  there  is  no  reason  why  a 
man  uiould  be  caught  at  this  crosslog,  if  he 
uses  care  and  chooses  to  look.  A  trifling  de- 
lay would  have  enabled  him  to  look,  and'  thia 
precaution  was  the  more  important  because  the 
noise  of  the  passing  freight  train  would  prevent 
him  from  hearing  the  approach  of  the  other 
train.  The  evidence  is  clear,  not  conflicting, 
and  the  facts  not  complicated,  and  the  case 
was  properly  passed  on  by  the  court  without 
submitting  it  to  the  Jury."  It  follows,  then, 
that  whether  appellant  could  have  seen  be- 
fore the  smoke  obscured  his  yiew,  and  did  not 
look,  or,  seeing,  did  not  heed  what  he  saw,  or 
could  not  have  seen,  and  did  not  wait  until  the 
smoke  bad  passed  away,  is  not  material.  One 
or  the  other  must  be  true,  and,  in  any  view  of 
the  case,  he  was,  as  a  matter  of  law,  guilty  of 
contributory  negligence,  and  it  was  the  duty 
of  the  court  to  direct  the  jury  to  find  for  ap- 
pellee.    There  is  no  error  in  the  record. 

Judgment  affirmed. 
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1.  The  want  of  m  theory  Aoes  not  make  a 
complulDt  demurrable  If  it  states  sufBcient  facts 
to  constitute  a  cause  of  action. 

£•  Avermentfl  that  a  conductor  nefl^li- 
gently  and  carelessly  mistreated  a 
passenger  in  carrying  tier  beyond  her  des- 
tination and  in  stopping  at  a  distance  from  the 
depot  and  rouglily  ordering  and  forcing  ber  to 
get  off  the  train  are  not  sufficient  to  constitute  a 
cause  of  action,  where  it  is  not  alleged  tbat  she 
had  conformed  to  the  rules  of  the  oompany  and 
had  paid  ber  fare  or  offered  to  do  so. 

8«  Averments  that  a  carrier's  servants 
carelessly  and  nec^Uifently  cansed  a 
passenger  to  enter  a  train  for  which  she  had 
a  ticket  given  her  by  mistake  without  averment 
of  their  knowledge  tbat  she  did  not  desire  to 
take  passage  on  tbe  train  indicated  by  the  ticket 
she  held  do  not  constitute  a  cause  of  action 
against  the  carrier. 

4*  A  railroad  company  whose  ticket  is 
i^ven  by  mistake  to  a  passenm^er  in  lieu 
of  a  ticket  of  another  company  wbich  was  called 
for,  where  it  was  bought  in  a  union  depot  of  an 
agent  who  had  authority  to  sell  tickets  fortieth 
companiea,i8  not  liable  for  the  agent*s  mistake, 
since  tbe  breach  of  duty  is  that  of  the  company 
whose  ticket  was  desired. 

(Ifarch  4, 1888.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Putnam  County  in 
favor  of  defendant  in  an  action  brou^rht  to  re- 
cover damages  for  failure  to  properly  trans- 
port plaintiff  upon  defendant's  railroad.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Meairs,  East  A  Hillert  C«  C  Matson* 
and  S.  C.  Matson  for  appellant. 

Mesart.  Bvron  K.  Elliott.  William  F. 
Elliott*  and  Frank  L.  Littleton,  for  ap- 
pellee: 

The  complaint  has  no  definite  theory,  and 
therefore  is  bad. 

Chicago,  8t.  L.AP.R,  €h,  v.  BilU,  104  Ind. 
18;  Bremmerman  v.  Jenningt,  101  Ind.  253; 
MneaU  v.  TuUy,  91  Ind.  96. 

There  was  no  negligence  on  the  part  of  any 
agent  of  the  appellee. 

A  principal  is  liable  only  for  the  acts  of  his 
agent  done  within  the  scope  of  the  agent's  au- 
thority. Where  a  person  is  tbe  agent  for  two 
or  more  persons,  and  the  agent  performs  acts 
within  the  scope  of  his  authority  as  agent  of 
one,  or  one  principal,  that  principal  alone,  and 
not  the  others,  is  liable. 

Atchiwn,  T.  db  8.  F.  R.  Co.  v.  Cochran,  43 
Kan.  225,  7  L.  R.  A.  414;  TMciewn  v.  JNew 
York  C.AKB  .B,  Co,  94  N.  Y.  278.  46  Am. 
Rep.  142. 

There  was  no  breach  of  duty  on  the  part  of 


the  conductor  in  carrying  appellee  to  and  b^ 
yond  Greencastle. 

Hurt  V.  8i.  Louii,  L  M.d8.B.Co.94  Ho. 
255. 

Where  a  reasonable  opportunity  has  been 
given  the  passenger  to  aligbt  after  his  des^tina- 
tion  has  been  reached  and  announced,  and  the 
passenger  fails  to  alight,  his  failure  puts  an 
end  to  the  relation  of  carrier  and  passenger, 
and  for  any  injury  sustained  by  the  passenger 
thereafter,  the  carrier  is  only  liatile  if  he  would 
have  been  liable  to  a  person  under  such  cir- 
cumstances who  was  not  a  passenger. 

Imhoff  V.  Chicago  db  M.  B.  Co.  20  Wis.  844. 

There  was  no  actionable  wron?  in  causing 
the  appellant  to  leave  the  train  at  Terre  Haute. 

Hutchinson,  Carr.  ^  680;  Oulf  C.  d  8.  F\ 
R  Co.  V.  Head  (Tex. )  15  8.  W.  504. 

The  appellant  was  guilty  of  negligence. 

A  person  about  to  enter  a  train  to  be  carried 
to  a  certain  point  must  ascertain  at  his  peril 
whe^er  or  not  that  train  will  convey  him  to 
the  point  to  which  he  wishes  to  go. 

Hutchinson,  Carr.  p.  724;  Chto  dt  M.  B.  Co. 
Y.  Batton,  60  Ihd.  12;  Pittsburgh,  C.  d  St.  U 
B.  Co.  T.  Nu9um,  50  Ind.  141,  19  Am.  Rep. 
703;  Chio  d  M.  B,  Co.  v.  Applewhite,  52  Ind. 
540;  Dietrich  v.  Pennsylvania  B.  Co.  71  Pa. 
436,  10  Am.  Rep.  711;  Chicago  d  A.  B.  Co.  ▼. 
Bandotph,  68  III.  610,  6  Am.  Rep.  60;  /Vrtt- 
burgh,  C.  C.  dSt.JUB.  Co.  t.  Lighteap,!  Ind. 
App.  249. 

MeCabe«  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  sued  the  appellee  for  dam- 
ages suffered  by  her  on  account  of  the  alleged 
negligence  of  the  defendant.  The  circuit 
court  sustained  a  several  demurrer  to  both 
paragraphs  of  the  complaint,  for  want  of 
sufficient  facta.  The  appellant  refusing  to 
amend  or  plead  further,  the  appellee  had 
judgment,  upon  demurrer,  that  plaintiff  take 
nothinff  by  her  suit.  Tlu)  error  assigned  ia 
upon  the  ruling  upon  thejdemurrer. 

The  substance  of  the  finiiparagraph  of  the 
complaint  is  as  follows:  iThat  on  June  20, 
1893,  appellant  resided  at  Bloomington,  Ind. . 
on  the  Louisville,  New  Albany,  &  Cliicaf^o 
Railway,  about  40  miles  south  of  Oreencast  le 
Junction,  on  said  road,  where  the  Terre  Haute 
&  Indianapolis  Railroad,  commonly  known 
as  the  ''Vandalia,*  crosses  the  former;  that 
about  one  mile  and  a  half  east  of  said  junc- 
tion was  what  was  known  as  the  ** Greencastle 
South  Depot,  at  both  of  which  points  all 
passenger  trains  on  said  Vandal  ia  stop,  and 
let  off  and  take  on  passengers ;  that  appellnni 
had  frequently  traveled  from  said  BhMini- 
ington  to  Indianapolis,  Ind.,  by  the  way  of 
said  Vandal  ia  Railroad,  and  knew  that  all 
passenger  trains  on  said  road  stopped  at  each 
of  said  points ;  that  on  said  day,  at  about 
U  o'clock  p.  M..  appellant  being  at  tlie 
Union  Depot  in  Indianapolis,  and  wliolly 
unacquainted  with  appellee's  road,  or  the 
stops  made  thereon,  and  desirins:  to  return  to 
Bloomington  by  way  of  said  Vandal  ia,  and 


NOTB.-^In  connection  with  the  above  case  as  to 
tbe  relation  of  a  ticket  agent  in  a  union  depot  to  a 
railroad  company  for  wliioh  he  sells  tickets,  see 
also  Hillary  v.  Great  Northern  B.  Co.  (Minn.)  posC, 
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— ,  holdinir  that  a  person  selling  tickets  in  such 
depot  is  an  acting  ticket  agent  for  tbe  purpose  of 
service  of  process  on  a  company  whose  uckets  be 
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by  way  of  lald  GreencaBtle  Janction,  she 
applied  to  an  agent  in  said  depot  for  a  ticket 
over  the  Vandal ia  to  Bloomington,  which 
ai^ent  was  duly  authorized  to  sell  ticlceta  for 
all  roads  leading  out  of  Indianapolis  from 
said  station,  amonff  which  were  the  appel- 
lee's and  Uie  said  Yandalia,  though  she  had 
BO  knowledge  of  his  authority  to  sell  tickets 
for  the  appellee ;  that  said  a^ent  negligently 
and  carelessly  gave  her  a  ticket,  for  $1.85, 
over  and  by  way  of  appellee's  road,  which 
did  not  pass  by  said  Greencastle  Junction, 
but  did  pass  at  what  is  known  as  the  **  North 
Depot*  at  Greencastle,  Ind,,  but  made  no 
stop  east  thereof  after  leaving  Indianapolis; 
that  Uie  amount  paid  was  the  usual  fare  rates 
from  Indianapolis  to  Greencastle  over  both 
ffoads ;  that  after  she  had  purchased  said  ticket 
the  appellee's  agents  and  servants  further 
carelessly  and  negligently  caused  her  to  en- 
ter one  of  defendant's  passenger  trains,  then 
about  to  move  west,  and  relying  on  the  di- 
rections so  given,  and  relying  on  the  further 
fact  that  the  agent  so  selling  said  ticket  had 
given  her  a  ticket  over  the  said  Vandal  ia, 
and  believing  she  was  then  entering  the 
train  of  the  latter  compan v,  she  entered  said 
car,  and  not  otherwise ;  that  said  train  im- 
mediately departed,  and  in  about  an  hour 
thereafter  defendant's  servants  announced  the 
station  of  Greencastle,  and  kwlieving  she  was 
on  said  Vandalia  Railroad,  and  knowing,  if 
she  was,  she  could  not  change  to  the  Louis- 
ville, etc..  Railway  until  uie  reached  said 
Greencastle  Junction,  a  mile  and  a  half  west 
thereof,  and  appellee's  servants  further  neg- 
ligently failing  to  notifv  her  that  she  had 
reached  the  crossing  of  said  Louisville,  etc., 
Railway,  she  reroatDed  on  said  train,  when 
she  was  taken  to  the  city  of  Terre  Haute, 
Ind.,  and  put  off  said  train,  in  the  night, 
in  the  mad  and  cinders,  more  than  a  half 
mile  away  from  any  depot,  without  any  one 
to  protect,  guide,  Of  direct  her  to  a  depot  or 
hotel,  and  wherej'>by  reason  of  such  negli- 
gence, she  was  ootapelled  to  remain  for  the 
space  of  twelve  hours,  during  which  time  she 
was  greatly  frightened,  annoyed,  and  hu- 
miliated, took  cold,  and  suffered  six  months, 
and  waa  compelled  to  expend  $30  for  medical 
attendance.  That  at  the  time  she  purchased 
said  ticket  she  was  sixty-five  years  old,  crip- 
pled in  her  limbs,  enfeebled  in  eyesight,  and 
was  unable  to  read  the  ticket  handed  her  by 
said  agent,  and  had  no  knowledge  that  said 
ticket  was  for  passage  over  defendant's  said 
railroad,  and  without  fault  in  the  purchase 
of  said  ticket ;  that  she  received  her  injuries 
aforesaid  solely  on  account  of  the  careless- 
ness and  negligence  of  the  defendant,  and 
without  any  fault  on  her  part,  to  her  damage 
$5,000,  for  which  she  demands  judgment, 
tlie  second  paragraph  differs  in  no  material 
respect  from  the  first,  except  that  in  the  sec- 
ond it  is  alleged,  in  addition  to  the  facts 
averred  in  the  first,  that  she  made  inquiries 
while  at  said  Greencastle  as  to  what  the  dis- 
tance was  to  the  junction,  but  could  obtain 
no  information  thereon,  and  that  the  con- 
ductor, with  full  knowledge  of  the  facts 
herein  set  forth,  negligently  and  carelessly 
mistreated  her,  in  tliis,  to  wit:  that  he  car- 
ried her  to  Terre  Haute,  Ind.,  stopped  his 
B-2  L.  R.  A. 


train  a  half  mile  from  the  depot,  and  there 
angrily  and  roughly  ordered  plaintiff  from 
said  train,  and  hurridly  removed  her  there- 
from, at  2  o'clock  in  the  morning,  forced  her 
to  get  off,  etc. 

It  has  been  the  subject  of  much  discussion 
as  to  what  the  true  theory  of  the  complaint 
is,  and  it  has  even  been  charged  that  it  is 
bad  because  it  has  no  theory.  But  the  stat- 
ute does  not  make  the  want  of  a  theory  in  a 
complaint  a  ground  of  demurrer ;  but  a  want 
of  sufficient  facts  is  the  only  defect,  in  that 
direction,  which  the  statute  makes  a  ground 
of  demurrer.  If  facts  sufficient  to  consti- 
tute a  cause  of  action  are  stated  in  the  com- 
plaint, it  is  difficult  to  see  how  a  demurrer 
assigning  want  of  sufficient  facts  could  be 
sustainea  because  the  theory  of  the  complaint 
was  not  apparent,  or  because  it  is  difficult 
to  tell  which  of  two  theories  is  the  true  one, 
where  the  complaint  is  so  framed  as  to  make 
either  theorv  consistent  therewith.  Such  a 
defect  woula  be  uncertainty,  the  remedy  for 
which  is  a  motion  to  make  more  certain,  and 
not  a  demurrer.  But  we  find  no  great  diffi- 
culty here  in  ascertaining  the  true  theory  of 
the  complaint.  The  gist  of  the  action  is  the 
alleged  negligence  in  delivering  to  appel- 
lant the  wrong  ticket.  Her  allegations  ot 
her  defective  eyesight,  and  her  freedom  from 
contributory  negligence,  are  sufficient  to  ex- 
cuse her  for  failure  to  read  her  ticket,  if,  in- 
deed, it  would  be  negligence,  in  any  case, 
for  a  passenger  to  fail  to  read  his  ticket 
But  the  appellant  is  slow  to  say  whether  the 
complaint  rests  on  the  theorv  of  the  wrong 
in  carrying  her  beyond  her  destination,  and 
rudely  expelling  ner,  in  the  night,  at  an 
unsuitable  place,  or  for  the  wrong  in  deliv- 
ering to  her  the  wrong  ticket  But  let  us 
inquire  whether  either  paragraph  is  good  on 
the  latter  theory,  or  whether  either  statea 
facts  sufficient  to  make  the  appellee  liable 
for  her  carriage  beyond  Greencastle,  and  her 
final  expulsion.  If  such  carriage  and  ex- 
pulsion form  the  gist  of  the  action,  then  ap- 
pellee's liabilitv  therefor  cannot  be  aided 
or  supplemented  by  the  del  1  very  of  the  wrong 
ticket  If  such  carriage  and  expulsion  form 
the  ground  of  the  action,  it  was  for  the  tres- 
pass, and  not  for  negligence,  which  is  (he 
theory  outlined  In  the  complaint  At  all 
events,  she  became  a  passenger  on  appelhse's 
train,  though  she  got  there  through  a  mistake 
of  somebod V.  When  she  del  i  vered  her  ticket 
to  the  conductor,  she  had  paid  her  fare  to 
Greencastle,  and  no  further.  By  mistake  she 
remained  on  the  train,  and  on  the  wav  from 
Greencastle  to  Terre  Haute  she  leamea  of  the 
mistake.  She  was  still  a  passenger,  and  en- 
titled to  be  treated  as  such,  though  she  was 
on  the  train  beyond  Greencastle  by  mistake. 
Oincinnaii,  H.  <ft  /.  R,  Go.  v.  Carper,  112 
Ind.  26 ;  Golumbun,  0.  d  1.  (7.  R.  Co.  v. 
Potoell,  40  Ind.  37.  But  while  the  appellee 
owed  her  the  duty  of  treating  her  as  a  pas- 
senger, so  as  to  entitle  her  to  protection  a- 
gainst  the  negligence  of  the  company,  she 
also  owed  the  duty  to  the  company  of  treat- 
ing it  as  a  common  carrier.  If  there  was  no 
other  relation  created  by  the  circumstances, 
as  we  shall  see  when  coming  to  consider  the 
sale  of  the  ticket,  than  that  of  passenger  and 
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carrier,  then  the  appellee,  as  a  carrier,  was 
entitled  to  compensation  for  carrving  appel- 
lant beyond  Qreencastle,  the  failure  to  pay 
which,  on  demand,  would  justify  the  com- 
pany in  putting  her  off  the  train  at  any  rea- 
sonable place.  Chicago,  St,  L,  dt  P,  li.  Co, 
Y.  Bills,  104  Ind.  18 ;  Wliite  ▼.  EvaruviUe  dk 
T.  H.  B.  Go.  138  Ind.  480,  and  autliorities 
cited ;  Sage  v.  Bvaruville  dk  T,  H,  B.  Co.  184 
Ind.  100.  A  passenfi^er  who  fails  and  refuses 
to  pay  his  fare  hfifi  no  right  to  demand  to  be 
carried  to  a  station  before  the  company  may 
rightfully  put  him  off  or  eject  him  from  the 
train.  W?iite  v.  BcanAville  d  T.  H.  B.  Co. 
9upra.  The  averment  that  the  conductor  neg- 
ligently and  carelessly  mistreated  appellant 
in  carrying  her  to  Terre  Haute,  and  stopped 
a  half  mile  from  the  depot  and  roughly  or- 
dered her  from  said  train,  and  hurridly 
removed  her  therefrom,  and  forced  her  to  get 
off,  etc.,  does  not  put  the  conductor  in  the 
wrong,  unless  his  company  was  liable  for 
the  delivery  of  the  wrong  ticket,  because  it 
is  nowhere  alleged  that  she  had  conformed 
to  the  rules  of  the  company,  or  that  she  had 
paid  her  fare,  or  offered  to  do  so,  without 
which  the  conductor  had  the  right  to  put  her 
off.  Chicago,  St.  L.  db  P.  B.  Co.  v.  BilU 
aud  White  v.  EvansviUe  dh  T.  B.  B.  Co. 
•upra.  That  she  was  forced  to  get  off  may 
have  been  rendered  necessary  bv  her  refusal 
to  pay  fare,  or  get  off  voluntarily  on  request, 
or  otherwise  failing  to^comply  with  the  regu- 
lations of  the  appellee''.  If  so,  the  conductor 
was  justified.  The  presumption  is  against 
misconduct,  and  that  presumption  prevails, 
in  favor  of  the  conductor,  until  it  is  overcome 
by  such  allegations  as  put  him  in  the  wrong. 
Cliieago,  St.  L.  dk  P.  B  Co.  v.  Bills  and 
White  V.  BvansvUle  db  T.  H.  B.  Co.  supra.  So 
that  it  appears  that  the  true  theory  of  both 
paragraphs  of  the  complaint  is  that  the  gist 
of  the  action  is  the  negligence  In  delivering 
the  wrong  ticket.  Nor  is  this  conclusion 
obviated   by  the  averment  ^that  after  she 

f purchased  said  ticket,  and  the  same  was  de- 
ivered  to  her,  the  defendant's  .  .  .  ser- 
vants .  .  .  carelessly  and  negligently 
ordered,  directed,  and  caused  .  .  .  plain- 
tiff ...  to  enter  one  of  defendant's 
passenger  trains,"  because  there  is  no  aver- 
ment that  such  servants  had  any  knowledge 
that  she  did  not  desire  to  take  passage  on 
the  train  indicated  by  the  ticket  she  held. 
So  these  averments,  like  those  as  to  her  car- 
riage bevond  Qreencastle,  and  expulsion, 
have  no  force  in  showing  a  liability  on  the 
part  of  appellee,  unless  tliey  derive  such  force 
from  the  allegations  of  negligence  in  the  de- 
livery of  the  wrong  ticket.  And  even  then 
they  will  derive  no  force  from  those  allega- 
tions, as  against  appellee,  unless  such  alle- 
gations connect  the  anpellce  with  the  alleged 
negligence  in  the  sale  of  the  ticket.  Such 
connection  must  depend  upon  the  question 
whether  the  appellee,  in  such  sale,  owed  the 
»pellant  any  duty,  and  whether  the  facts 
lleged  show  that  the  appellee  was  guilty  of 
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a  breach  of  that  duty.    That  there  is  negli- 
gence shown  by  both  paragraphs,  in  the  de- 
livery of  the  wrone  ticket,  may  be  conceded, 
and  that  the  appellant  is  shown  therein   U> 
be  free  from  contributory  neligence  in  rela- 
tion thereto  may  also  be  conceded.     But  the 
?ue8tioQ  remains,  Whose  negligence  waa  itf 
t  is  settled  law,  as  was  said   in  Paris  v. 
Boberg,  184  Ind. ,  at  page  274,  that  **  in  every* 
case  involving  actionable  negligence    there 
are  necessarily  three  elements  essential  to  ite 
existence  .*     (1)  The  existence  of  a  duty   on 
the  part  of  the  defendant  to  protect  the  plain- 
tiff from  the  injury  of  which  he  complains ; 
(2)  a  failure  by  the  defendant  to  perform 
that  duty ;  and  (8)  an  injury  to  the  plaintiff* 
from  such  failure  of  the  defendant."     Both 
paragraphs  show  that  appellant  applied  U> 
the  ticket  agent  to  purchase  a  ticket  over  the 
Vandal ia  to  Qreencastle.     They  both  show 
that  he  was  duly  authorized  by  the  Vandal  ia,. 
as  its  agent,  to  sell  such  tickets.    Therefore^ 
on  such  application  and  request,  and  on  pay- 
ment of  tne  regular  ticket  fare,  as  shown  in 
both  paragraphs,  a  duty  arose  on  the  part  of 
the  agent  of  the  Vandalia,  and  the  Vandal  ia 
itself,  to  deliver  to  appellant  a  ticket  over 
its  road  to  Qreencastle.     It  failed  to  do  so. 
and  therefore  was  guilty  of  a  breach  of  the 
only  duty  that  was  created  bv  the  circum- 
stances.    It  was  as  an  agent  of  the  Vandalia 
that  he  was  applied  to  &r  a  ticket  over  that 
road ;  it  was  as  the  agent  of  the  Vandalia  that 
he  negligently  failed  to  deliver  such  a  ticket; 
and  therefore  the  breach  of  duty  shown  waa 
a  breach  of  the  duty  that  the  Vandalia  owed 
to  the  appellant.     The  application  and  re- 
quest, accompanied  by  payment,  for  a  ticket 
over  the  Vandalia,  created  or  laid  no  duty 
on  the  appellee,  of  any  kind  whatsoever ;  and 
therefore,  if  the  agent,  in  issuing  the  ticket 
over  appellee's  road,  was  acting  within  the 
scope  of  his  authority  as  the  agent  of  appel- 
lee,—which  may  admit  6f  doubt,  under  the 
circumstances,— yet  it  w4s  no  brmch  of  duty 
owed  by  appellee  to  appellant,  because  ap- 
pellee owed  her  no  duty',', and  had  no  power 
to  perform  the  duty  for  the  breach  of  which 
she  complains,  namely,  the  failure  to  issue 
to  her  a  ticket  over  the  Vandalia.     See  Atchi- 
son, T.  dk  S.  F.  B.  Co.  V.   Cochran,  43  Kan. 
226,  7  L.  R.  A.  414;  Isaacson  v.  Ifew  York 
C.    db  H.  B.  B.  Co.  94  N.  Y.  278,  46  Am. 
Rep.  142. 

It  follows  from  what  we  have  said  that  the 
facts  allegea  concerning  the  sale  of  the  ticket 
have  no  influence  on  the  facts  occurring  after- 
wards, and  that  all  of  the  facts  stated  as  oc- 
curring thereafter  create  no  other  relation 
between  the  parties  to  this  action,  and  im- 
pose no  other  duties,  than  those  reciprocal 
obligations  ordinarily  existing  between  car- 
rier and  passenger.  For  the  reasons  given, 
both  paragraphs  of  the  complaint  are  bad, 
and  the  circuit  court  correctly  sustained  the 
demurrer  thereto. 

Judgment  affirmed. 
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MISSOURI  SUPREME  COURT. 


LAMAR  WATER  A  ELECTRIC  UGHT 
COMPANY.  ApjX,, 

V, 

City  of  LAMAR,  Reapt. 
(U8M0.I88.) 

1.  AprovialoaofaooiistitntlonllaiitlBir 
the  rftte  of  t%zatl<m  for  municipal  purposes 
to  a  oertain  rate^'whiota  shall  apply  to  taxes  of 
ererj  kind  and  desorlptlon,  whether  general  or 
special,**  is  not  a  limitation  upon  a  sabaeqoent 
piovlaion  probibitinff  indeDtedoees  to  an  amount 
exceeding  the  annual  income  ^^without  the  assent 
of  two  thirds  of  the  voters** and  requiring  pro- 
Tlsiona  for  the  ooUeotion  of  an  annual  tax  to  pay 
interest  on  any  debt  created  when  It  fldls  due, 
and  to  provide  a  sinking  fund  to  pay  the  prin- 
cipal* 

2.  Tlie  Mgtppegmim  amount  Involved  In 
a  miinici]>al  contraet  the  performance  of 
which  will  extend  over  a  series  of  years  but  pay- 
ments upon  which  are  to  be  made  annually  is  im- 
material in  determlniog  whether  or  not  the  con- 
stitutional prohibition  of  indebtedness  exceeding 
revenues  is  infdnfred.  It  is  sufficient  if  the  rev- 
enues equal  the  sums  falling  due  each  year. 

Z*  '*Tlie  Inoome  and  revenue  provided 
fyp  cacti  yoar  **  wbich  m  unlcipal  Indebtedness 
is  forbidden  by  Constitution  to  exceed  includes 
income  from  license  fees  and  all  other  sources. 

(April  80, 1886.) 

APPEAL  by  plaiDtiff  from  a  Judgment  of  the 
Circuit  Court  for  Bart  en  County  in  favor 
of  defendant  in  an  action  brought  to  recover 
the  hydrant  rents  alle^red  to  be  due  and  unpaid 
under  a  contract  between  plaintiff  and  defend- 
ant.   BewraefU 

Statement  bv  Barelay*  J.: 

The  facts  of  the  case  appear  in  the  opinion 
filed  in  the  first  division,  May  28,  1894,  upon 
the  first  hearing.  !|iiter  that  ruling,  a  motion 
for  rehearing  was  mlule,  which  was  overruled, 
one  of  tbe  judges  dissenting.  On  that  dissent, 
the  cause  was  transferred  to  the  court  in  banc, 
and  there  reargued. 

The  decision  of  the  court  in  banc  refers  for 
a  statement  of  facts  to  tbe  divisional  opinion, 
whicb  was  as  follows: 

Black,  Cb.  J.: 

This  is  a  suit  to  collect  a  balance  of  $900  due 
on  hvdrant  rents  for  the  last  half  of  1891,  and 
$3,060  for  tbe  year  1892.  The  petition  declares 
upon  a  written  contract  alleged  to  have  been 
executed  on  December  81,  iSX).  There  is  the 
further  averment  that  tbe  defendant  executed 
tbe  contract  by  and  through  its  mayor  and 
clerk,  they  being  duly  auinorized  so  to  do, 
wbich  averment  is  denied.  The  annwer  also 
raises  several  constitutional  questions  as  affirm- 
ative defenses. 

Tbe  record  discloses  the  following  facts: 
The  defendant  is  a  city  of  the  fourth  class, 
having  8.000  inhabitants.  The  board  of  alder- 
men passed  an  ordinance  on  April  Zl,  1890, 


setting  forth  the  terms  of  a  contract  between 
the  city  on  tbe  one  part  and  Messrs  Snyder  and 
Guinney  and  their  assigns  of  tbe  other  part, 
for  the  construction  and  operation  of  water- 
works by  tbe  latter.  The  ordinance  was  ap- 
proved by  the  mayor  on  tbe  22d  of  the  same 
month.  The  ordinance  provides  tbat  it  shall 
take  effect  from  thedate  of  its  approval;  tbat 
tbe  contract  therein  contemplated  shall  be 
signed  by  the  mayor  and  attested  by  the  clerk, 
and  signed  by  Snyder  and  Guinney;  and  that 
tbe  contract  shall  take  effect  when  tbe  ordi- 
nance is  ratified  by  a  two- thirds  vote  of  the 
voters.  An  election  was  held  on  May  20. 1890, 
at  which  more  than  two  thirds  of  the  voters 
voted  for  the  contract.  Snyder  and  Guinney 
then  accepted  in  writing  tbe  terms  of  the  or- 
dinance. Snyder  assigned  his  interest  in  the 
contract  to  Guinney,  who  assigned  tbe  contract 
to  the  Lamar  Water  Company.  That  corpora- 
tion and  the  Lamar  Electric  Liebt  &  Power 
Company  were  duly  consolidated  under  tbe 
name  of  the  present  plaintiff.  The  works  were 
constructed,  and  accepted  by  the  city,  and 
thereupon  tbe  mayor  and  clerk,  pursuant  to  a 
resolution  of  tbe  board  of  aldermen,  and  tbe 
plaintiff,  signed  a  contract,  wbich  is  dated  De- 
cember 81,  1890.  This  contract  is  simply  a 
copy  of  the  ordinance,  with  a  statement  thereto 
added  that  the  ordinance  is  now  in  full  force 
and  effect.  By  the  7th  section  of  tbe  ordinance 
the  city  agrees  to  and  does  rent  60  hydrants  for 
twenty  years,  to  be  used  for  tbe  purpose  of  ex- 
tinguishing fires  and  flushing  gutters  and  sew- 
ers, and  to  pay  therefor  $50  per  annum  for 
each  hydrant,  payable  semiannually.  Tbe 
plaintiff  agrees  to  furnish  the  hydrants,  and 
keep  them  supplied  with  water,  and  to  supply 
the  inhabitants  with  water  at  specified  rates. 
Section  10  secures  to  the  dty  the  right  to  pur- 
chase the  works  ten  rears  after  their  comple- 
tion at  their  equitable  value.  The  company 
has  tbe  right  to  mortgage  the  works;  and,  in 
case  tbey  are  mortgage!,  the  hydrant  rents,  or 
so  much  as  may  be  necessary,  are  to  be  set 
apart  as  net  earnings,  to  be  paid  to  the  holders 
of  the  interest  coupons  on  tbe  bonds  so  secured. 
Section  19  provides:  *'That  for  the  purpose  ot 
meeting  and  paying  tbe  annual  rental  to  the 
said  A.  H.  Snyder  and  J.  Guinney,  their  asso- 
ciates or  assigns,  by  the  city  of  Lamar,  as  pro- 
vided in  ^  7  of  this  ordinance,  there  shall  be 
levied  and  collected  annually  during  the  con- 
tinuance of  this  ordinance  a  tax,  not  exceeding 
40  cents  on  tbe  $100  valuation  on  all  taxable 
property  in  the  city,  sufficient  to  pay  said 
rental  if  necessary.  Said  tax  shall  be  levied 
and  collected  at  the  same  time  and  in  tbe  same 
manner  as  are  taxes  for  general  purposes,  and, 
when  collected,  tbe  same  shall  be  set  apart  for 
the  specific  purpose  of  paying  said  instalments 
of  rental  as  they  become  due,  as  provided  in 
this  oidinance  and  shall  not  be  appropriated  to 
anv  other  purpose  or  purposes." 

The  works  were  mortgaged  for  $45,000. 
Tbe  value  of  the  taxable  property  in  tbe  city 
was  $746,000  for  188H,  $747,015  for  1889,  $716,- 
618  for  1890,  and  $890,160  for  the  year  1891. 


NonL— On  the  question.  What  oontraots  will 
create  an  Indebtedness  within  the  meanioff  of  a 
«oiistitutlonal  limitation  of  munioipal  debt, 
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The  city  levied  a  general  tax  of  50  cents  on  the 
$100  valuation  for  the  years  18H6  to  and  in- 
cluding 1892,  and  for  the  years  1891  and  1892 
It  levied,  in  addition  ihereio,  the  water  tax  of 
40  cents.  The  receipts  from  both  taxes  and 
from  licenses  and  all  other  sources,  and  the  ex- 
penditures, were  as  follows:  For  1890  the  re- 
ceipts were  $8,038  and  expenditures  $7,908, 
for  1891  the  receipts  were  $6,550  and  expend- 
itures $7,869,  and  for  1892  the  receipts  were 
$7,761  and  the  expenditures  $8,389.  The  evi- 
dence tends  to  show  that  at  the  date  of  this 
contract  the  city  had  a  bonded  debt  of  $2,800. 
It  clearly  appears  that  in  1889  the  city  made  a 
contract  with  the  Lamar  Electric  Light  <& 
Power  Company,  whereby  it  agreed  to  pay 
that  company  annually  the  sum  of  $1,524  for 
a  period  of  twenty  years  for  electric  lights. 

1,  It  is  first  objected  that  the  ordinance  is 
void  because  it  was  passed  and  approved  be- 
fore the  proposed  contract  had  been  approved 
bv  a  two-thirds  vote.  In  other  words,  the 
claim  is  that  an  election  was  a  condition  pre- 
cedent to  the  passage  of  a  valid  ordinance. 
Section  1589,  Rev.  Stat.  1889,  provides  that  the 
mayor  and  board  of  aldermen  shall  have  power, 
by  ordinance,  upon  a  vote  of  two  thirds  of  the 
qualified  voters,  to  contract  with  any  person  or 
company,  granting  to  such  person  or  comjpany 
the  exclusive  right  to  furnish  gas,  electricity, 
or  water  for  the  city  and  the  inhabitants  for  a 
time  not  exceeding  twenty  yea's.  We  find 
nothing  in  this  section  which  gives  any  sup- 
port to  the  objection.  The  o^inance  could 
not  take  effect  as  a  contract  until  ratified  by 
the  requisite  vote,  but  it  was  competent,  and 
perfectly  proper,  to  pass  the  ordinance  to  take 
effect  when  ratified.  Indeed,  an  ordinance 
setting  forth  the  terms  of  the  contract,  and  then 
approved  by  the  necessary  vote,  and  accepted 
in  writing  by  the  persons  proposing  to  build 
the  works,  was  all  that  was  necessarv  to  make 
a  perfect  and  complete  contract.  Section  20 
of  the  ordinance,  however,  seems  to  contem- 
plate a  more  formal  contract,  to  be  signed  by 
the  mayor  for  the  city  and  by  the  other  con- 
tracting parties.  Such  further  formal  contract 
was  duly  signed  on  December  81,  1890.  We 
see  no  merit  whatever  in  the  objection. 

2.  The  further  objection  that  the  contract  is 
void  because  the  ordinance  was  not  referred  to 
the  city  treasurer,  and  the  second  reading,  for 
his  statement,  to  be  iodoreed  thereon,  that  a 
snflScient  sum  of  money  stood  to  the  credit  of 
the  treasury,  and  unappropriated,  to  meet  the 
requirements  of  the  ordinance,  was  also  prop- 
erly overruled.  Rev.  Stat.  1889,  §^  1623, 1629, 
have  no  application  to  ordinances  like  the  one 
in  question.  They  apply  to  ordinances  which 
direct  warrants  to  be  issued  on  the  treasury,  or 
operate  as  warrants;  but  they  do  not  apply  to 
ordinances  which  are  contracts,  or  direct  con- 
tracts, to  be  made  for  the  performance  of  work 
or  furnishing  supplies  in  the  future.  When 
the  work  is  done,  or  the  supplies  furnished, 
then  an  ordinance  directing  payment  for  the 
work  or  supplies  should  be  referred  to  the 
treasurer  for  bis  certificate. 

8.  It  is  next  objected  that  the  ordinance  is 
void  because  it  is  in  several  respects  in  conflict 
with  §§  11,  12,  art.  10.  of  the  Constitution. 
For  the  present  we  shall  assume  that  the  ordi- 
nance contemplates  and  requires  the  levy  of  a 
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special  tax  of  40  cents  on  the  $100  va!uatioi» 
over  and  alx)ve  a  general  tax  of  50  cents  on  the- 
$100,  to  pav  the  hydrant  rents.  With  this  as- 
sumption the  (question  is  whether  this  special 
levy  is  prohibited  by  said  sections  of  the  Con- 
stitution. They  are  set  out  in  full  in  the  case 
of  State,  Robinson,  v.  Columbia,  111  Mo.  365» 
and  need  not  be  copied  here. 

In  that  case,  the  town  proposed,  pursuant  to 
a  two  thirds  vote,  to  issue  bonds  for  the  pur- 
pose of  building  waterworks  and  an  electric- 
light  plant,  and  to  levy  and  collect  annually  a. 
special  tax  over  and  above  the  general  tax  of 
50  cents  on  the  $100  valuation  to  pay  the  in- 
terest on  the  lx)nds,  and  to  create  a  sinking- 
fund  to  pay  the  principal.  Our  conclusion  ia 
that  case  was  that  60  cents  on  the  $100  valua- 
tion is  the  highest  rate  that  can  be  levied  by 
cities  and  towns  of  more  than  1,000  and  less- 
than  10,000  inhabitants  for  any  and  all  pur- 
poses, except  for  the  purpose  of  erecting  pub- 
lic buildings,  and  except  for  the  purpose  of 
paying  indebtedness  which  existed  at  the  date- 
of  the  adoption  of  the  Constitution;  that  is  to- 
say,  in  1875.  It  was  therefore  held  that  the- 
proposed  additional  tax  would  be  iUegal.  be- 
cause in  excess  of  the  constitutional  rate  limit. 

That  case  disposes  of  the  exact  question 
which  we  now  have  in  hand.  According  to 
the  ruling  then  made,  the  ordinance  in  this 
case  and  the  contract  sued  upon  are  utterly 
void  in  so  far  as  they  provide  for  the  levy 
and  collection  of  this  special  water  tax 
of  40  cents  on  the  $100  valuation.  But 
it  is  earnestly  argued  in  behalf  of  the 
plaintiff  here  that  in  reaching  that  conclusion 
due  consideration  was  not  given  to  the  last 
clauses  of  §  12  The  claim  now  made  and 
urged  in  many  forms  of  expression  is  that  un- 
der §  12.  a  city  may,  by  a  two-thirds  vote,  go 
in  debt  for  any  purpose  whatever,  within  its 
charter  powers,  up  to  5  per  centum  of  the  tax- 
able value  of  the  property  in  such  city;  and,  as 
the  city  has  the  right  to  qreate  a  debt,  it  has 
the  right  to  lev^  a  special  ^ax  in  excess  of  the- 
rates  specified  m  g  11  to  pay  the  debt  so  cre- 
ated. This  line  of  reasoning  is  far-reaching 
in  its  consequences,  for,  if  correct  as  to  citiea, 
it  is  correct  as  to  counties,  school  districts,  and 
townships. 

That  a  city  may  levy  a  special  annual  tax,  in 
excess  of  the  annual  rates  specified  in  §  11,  for 
public  building  purposes,  and  to  pay  debts  ex- 
isting at  the  adoption  of  the  Constitution,  is 
perfectly  clear;  and  this  for  the  plain  and  sim- 
ple reason  that  §  11  excepts  from  the  annual 
rates  taxes  levied  for  such  purposes.  But  can 
a  city  exceed  the  fixed  highest  annual  rates  for 
any  purpose  other  than  for  public  building 
and  to  pay  indebtedness  existing  in  1875?  la 
answering  this  question  it  must  be  remembered 
and  kept  constantly  before  the  mind  that  we 
are  now  dealing  with  annual  rates  of  taxation. 
Section  11  treats  of  maximum  annual  rates,, 
and  it  treats  of  nothing  else.  It  enters  into  de- 
tails, and  in  doing  so  it  uses  plain  language. 
This  section,  it  will  be  seen,  provides  that  the 
annual  rates  of  taxation  shall  not  exceed  the 
stated  amounts  for  county  purposes;  that  they 
shall  not  exceed  the  stated  amounts  for  school 
purposes;  and  that  they  shall  not  exceed  the 
stated  amounts  for  city  and  town  purposes. 
Cities  and  towns  having  1,000  and  less  than 
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10.000  inhabitfinta  are  limited  to  50  oenta  on 
tbe  $100  valuation  of  the  taxable  property 
therein.  Then  follows  tbe  exception  as  to 
taxes  levied  lo  pay  for  public  buildings?  Tbe 
section  concludes  witb  these  words:  "Said 
restrictions  as  to  rates  shall  apply  to  taxes  of 
every  kind  and  description,  whether  general 
or  special,  except  taxes  to  pay  valid  indebted- 
ness now  existing  on  bonds  which  may  be 
issued  in  renewal  of  such  indebtedness."  It  is 
therefore  perfectly  clear  that  the  maximum 
rates  specified  in  this  section  are  tbe  highest 
rales  that  cities  can  levy  for  any  and  all  pur- 
poses, save  for  the  two  excepted  purposes,  aa 
to  which  no  rate  limit  is  fixed. 

It  is  sought  to  break  tbe  force  of  this  con- 
clusion by  a  reference  to  some  cases  in  which 
this  court  has  held  that  local  assessments,  siicb 
as  assessments  against  abutting  property  to  pay 
for  grading  and  paving  streets  and  the  like,  are 
not  special  taxes  within  the  meaning  of  this 
clause  of  §  11.  Tbere  is  a  vast  difference  be- 
tween such  local  assessments  and  a  tax  levied 
on  all  property  for  a  particular  purpose.  Tbe 
former  is  not  a  tax  within  the  meaning  of  this 
and  other  clauses  of  the  Constitution,  while 
the  latter  is  a  special  tax.  Tbe  distinction  be- 
tween the  two  has  been  so  often  pointed  out 
that  we  do  not  feel  called  upon  to  open  the 
question.  According  to  the  plain,  specific,  and 
emphatic  language  of  g  11.  a  city  cannot  levy 
an  annual  tax  in  excess  of  60  cents  on  tbe  $100 
valuation.  This  is  the  limit  of  its  power  for 
any  and  all  purposes,  save  in  the  two  excepted 
cases,  and  this  water  tax  is  not  within  either 
exception. 

We  now  ^o  to  §  12,  and  the  first  observation 
to  be  made  is  that  it  does  not  deal  witb  maxi- 
mum annual  rates.  It  deals  with  and  places 
a  limit  upon  the  debt  creating  power  of  munic- 
ipal and  quasi  municipal  corporations.  It  first 
provides  that  **no  county,  city,  .  .  shall 
be  allowed  to  become  indebted  in  any  manner 
or  for  any  purpose  to  an  amount  exceeding  in 
any  year  the  income  and  revenue  provided  for 
such  year,  withotrtMbe  assent  of  two  thirds  of 
tbe  voters.'*  Tbns  far  this  section  is  in  per- 
fect accord  witb  ^11.  Of  this  tbere  can  be  no 
doubt.  Section  12  provides  further:  "Nor  in 
cases  requiring  such  assent  shall  any  indebted- 
ness be  allowed  to  be  incurred  to  an  amount 
including  existing  indebtedness,  in  the  aggre- 
gate exceeding  5  per  centum  on  the  value  of 
tbe  taxable  property  therein;  .  .  .  and 
provided  further,  that  any  county,  citj^  town, 
.  .  .  incurring  any  indebtedness,  requiring 
tbe  assent  of  the  voters  as  aforesaid,  shall,  be- 
fore or  at  the  time  of  doing  so,  provide  for  the 
collection  of  an  annual  tax  sufficient  to  pay  the 
interest  on  such  indebtedness  as  it  falls  due, 
and  also  to  constitute  a  sinking  fund  for  pay- 
ment of  tbe  principal  thereof,  within  twentv 
years  from  the  time  of  contracting  tbe  same.'^ 

Now,  the  question  is,  Do  the  clauses  just 
quoted  disturb  tbe  conclusion  before  stated  as 
to  maximum  rates?  What  we  are  asked  to  do 
is  to  give  to  these  clauses  the  force  and  effect 
of  a  proviso  or  third  exception  to  the  limits 
npon  annual  rates  as  those  limits  are  set  forth 
in  ^  11.  Such  a  reading  makes  the  exception 
concerning  public  buildings  in  §  11  meaning- 
less. It  cuts  up  by  the  roots  and  utterly  elim- 
inates the  part  of  that  section  which  says: 
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'*Such  restrictions  as  to  rates  shall  apply  to 
taxes  of  every  kind  and  description,  whether 
general  or  special." 

A  further  and  complete  answer  to  such  a  read- 
ing is  that  these  clauses  of  §  18  do  not  profess 
or  undertake  to  modify  or  disturb  tbe  limit  to 
rates  as  laid  down  in  g  11.  It  should  be  re- 
membered that  §  11  does  not  require  counties, 
cit:es,  and  school  districts  to  levy  the  rates 
therein  specified.  It  only  specifies  annual 
rates  beyond  which  they  cannot  go.  As  we 
said  in  the  Colvmbia  Gase,  §  11  fixes  annual 
rates  beyond  which  cities  cannot  go  for  any 
purpose,  except  to  pay  for  public  buildings 
and  to  pay  indebtedness  existing  when  tho 
Constitution  was  adopted;  and  §  12  places  a 
limit  upon  the  debt  creating  power  of  munici- 
pal oorporationft.  There  is  no  conflict  between 
the  two  sections;  for  how  can  it  be  said  there  is 
a  conflict  in  these  two  propositions,  namely: 
The  city  of  Lamar  shall  not  levy  an  annual 
tax  beyond  50  cents  on  the  $100,  and  this  re- 
striction includes  taxes  of  every  kind  and  de- 
scription, whether  general  or  special;  nor  shall 
it  go  in  debt,  even  with  a  two-thirds  vote,  to 
an  amount  exceeding  5  per  centum  of  the 
value  of  the  taxable  properly  therein.  One 
restriction  is  as  bindiug  as  the  other,  and  we 
have  no  right  to  dispense  with  either.  FuU 
force  and  effect  must  be  given  to  each  section. 
We  have  no  right  to  build  up  a  supposed  con- 
flict when  effect  can  be  given  to  both  sections^ 
and  on  that  supposed  conflict  resort  to  construc- 
tion. The  purpose  and  meaning  of  the  two 
sections  are  clear,  and,  this  being  so,  we  have 
nothing  to  do  but  to  give  to  each  full  force  and 
effect.  Lake  County  Comr$.  v.  RdlinB,  180  U. 
S.  662, 82  L.  ed.  1060;  Barnard  v.  Knox  County^ 
105  Mo.  382, 18  L.  R.  A.  244. 

It  is  said  the  ruling  made  in  tbe  CdumHa 
Com,  and  now  made  in  this  case,  places  it  out 
of  the  power  of  many  cities  to  obtain  water- 
works. If  the  inhabitants  actually  need  such 
works,  and  are  willing  to  become  private  cus- 
tomers, and  pay  their  proper  share  of  the  ex- 
pense, so  that  the  city  government  will  only  be- 
obliged  to  shoulder  a  fair  part  of  the  cost  of 
furnishing  water,  we  apprehend  there  will  be 
no  trouble  in  getting  such  works.  But  a  com- 
plete answer  to  all  arguments  based  on  grounds 
of  convenience  and  necessity  is  that,  if  some 
cities  cannot  have  waterworks,  save  by  violat- 
ing the  law  of  the  land,  they  must  go  without 
them.  We  need  not  repeat  here  what  has  been^ 
said  on  other  occasions  as  to  tbe  general  object 
and  purpose  of  these  constitutional  restric- 
tions, nor  need  we  speak  of  the  causes  that  led 
to  their  adoption.  These  are  matters  of  com- 
mon information.  We  adhere  to  the  rulings- 
made  in  the  Columbia  Case, 

We  have  thus  far  proceeded  oo  the  assump- 
tion that  §  19  of  the  ordinance  contemplates- 
and  requires  the  levy  of  a  special  tax  in  excess- 
of  tbe  general  tax  of  60  cents  on  the  $100. 
That  tne  ordinance  is  open  to  this  readins^ 
seems  to  be  conceded  by  the  plaintiff.  But  it 
is  said  the  ordinance  should  be  construed  to- 
mean  a  special  tax  of  40  cents  on  the  $100  that 
can  be  lawfully  levied;  in  other  words,  the^ 
claim  is  that  the  40-Gent  special  tax  should  be- 
deemed  and  taken  to  be  a  part  of  the  50-cent 
tax. 

It  was  said  in  Shejfidd  v.  Balmer,  52  Mow 
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474,  477, 14  Am.  Rep.  480:  '*If  the  contract 
can  be  performed  without  any  yiolaiion  of 
laWy  then  it  is  only  a  natural  and  legal  presump- 
tion that  it  will  be  so  performed,  or  at  least 
there  is  no  legal  presumption  that  it  will  not  be 
80  performed ."  Where  a  contract  is  fairly  open 
to  two  constructions,  by  one  of  which  it  would 
be  lawful  and  the  other  unlawful,  the  former 
construction  should  be  adopted.  Hobbs  v.  Mc- 
Lean,  117  U.  S.  667,  29  L.  ed.  940;  Archibald 
y.  Thomas,  3  Cow.  284.  But  when  the  lan- 
guage imports  illegality,  the  courts  should  not 
construe  it  in  a  different  sense,  for  that  would 
be  to  make  a  contract  for  the  parties  which 
they  have  not  made  themselves.  2  Parsons, 
Cont.  7th  ed.  605. 

The  19th  section  of  the  ordinance  provides, 
as  we  have  seen,  "that  for  the  purpose  of  meet- 
ing and  paying  the  annual  rental"  there  shall 
*'Se  levied  and  collected  annually  during  the 
contiDuaDce  of  this  ordinance,  a  tax,  not  ex- 
ceeding 40  cents  on  the  $100  valuation,  suflS- 
cient  to  pay  said  rental,  if  necessar}'.  Said  tax 
shall  be  levied  and  collected  at  the  same  time 
and  in  the  same  manner  as  are  taxes  for  gen- 
eral purposes,  and,  when  collected,  the  same 
shall  be  set  apart  for  the  specific  purpose  of 
paying  said  instalments  of  rental,  as  they  be- 
come due,  as  provided  in  the  ordinance,  and 
shall  not  be  appropriated  to  any  other  purpose 
or  purposes."  The  ordinance  passed  and  ap- 
proved on  the  same  day,  calling  an  election, 
provides  that  the  ballots  used  in  such  elections 
shall  be  in  the  following  form:  "In  favor  of 
ratifying  the  waterworks  contract,  and  levying 
the  tax  thereby  provided  for.  Yes — No." 
The  city  has  levied  a  general  tax  of  60  cents  on 
^the  $100— the  full  constitutional  limit — when 
the  contract  was  made  for  that  year,  and  for 
•each  of  the  four  years  prior  thereto.  After  the 
execution  of  the  contract  it  levied  the  general 
tax  of  50  cents  on  the  $100  for  each  of  the 
years  1891  and  1892.  and,  in  addition  thereto, 
this  special  tax  of  40  cents  on  the  $100  valua- 
tion. This  annual  water  contract  debt  and  the 
annual  electric- light  debt  would  consume  the 
ebtire  general  levy  of  50  cents. 

Now,  it  seems  utterly  unreasonable  that  the 
board  of  aldermen  should  set  apart  four  fifths 
of  the  general  tax  for  a  period  of  twenty  years 
for  waterworks  purposes,  leaving  the  city  noth- 
ing with  which  to  carry  on  the  city  govern- 
ment, after  paying  the  annual  electnc-light 
•debt,  save  the  Income  from  licenses  and  such 
sources?  If  it  had  been  intended  to  pay  this 
waterworks  contract  debt  out  of  the  general 
tax,  there  was  no  occasion  for  making  any 
mention  of  a  special  tax  in  the  ballots;  and  we 
have  seen  that  the  board  of  aldermen  did,  in 
point  of  fact,  for  two  years  levy  a  special  tax 
of  40  cents  in  addition  to  the  general  60  cent 
tax.  It  is  perfectly  clear  that  the  city  officials 
and  the  voters  also  understood  this  special  40- 
oent  tax  to  be  a  tax  over  and  above  the  general 
tax  of  60  cents.  Turning  now  to  the  ordi- 
nance itself,  we  find  it  provides  that  the  spe- 
oial  tax  shall  be  collected  and  set  apart  for  the 
purpose  of  paying  the  hydrant  rents,  and  to  be 
used  for  no  other  purpose.  Said  tax  shall  be 
levied  and  collected  at  the  same  time  and  in 
the  same  manner  as  are  taxes  for  general  pur- 
poses.  This  language  shows  clearly  enough 
that  the  special  tax  was  to  be  a  tax  over  and 
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above  any  general  tax  which  the  city  had  tbe 
right  and  power  to  levy, and  it  excludes  the  idea 
that  the  special  tax  was  to  be  a  part  of  tbe 
general  tax.  We  think  this  contract  calls  for 
and  means  a  special  tax  of  40  per  cent  in  addi- 
tion to  any  general  tax  which  tbe  city  had  or 
has  the  power  to  levy  and  collect  We  cannot 
fairly  or  justly  give  to  it  any  other  ooDstruc- 
tion.  It  follows  from  what  has  been  said  that 
the  agreement  to  levy  and  collect  this  special 
tax  is  unconstitutional,  and  therefore  Toid. 

It  is  next  insisted  that,  if  the  agreement  to 
levy  the  special  tax  is  illegal,  still  the  anee- 
ment  to  pay  the  specified  rents  is  valid;  in 
other  words  the  contention  is  that  the  manner 
of  paying  may  be  separated  from  the  airn^e- 
ment  to  pay,  and  the  a^ement  to  pay  be  held 
valid.  Much  reliance  is  placed  upon  the  case 
of  Hitchcock  v.  Qatwston,  96  U.  S.  842,  24  L. 
ed.  659. 

In  that  case  the  plaintiff  agreed  to  ^rade, 
curb,  and  pave  certain  sidewalks,  and  tbe  de- 
fendant agreed  to  pay  therefor  specified  prices, 
the  work  to  be  paid  for  in  city  bonds  at  par. 
The  city  compelled  the  plaintiffs  to  abandon 
the  work  after  they  had  performed  a  large 
[lart  of  it.  The  plaintiff  then  sued  to  recover 
damages  for  breach  of  the  contract.  Though 
the  city  had  the  right  to  make  a  contract  ror 
the  work,  and  thus  bind  itself  for  the  payment 
of  the  work  it  was  insisted  as  a  defense  that  it 
had  no  power  to  issue  the  bonds.  The  court 
held  that  it  made  no  difference  that  the  promise 
was  to  pay  in  a  manner  not  authorized  by  law; 
that  it  was  not  a  case  in  which  payment  in 
bonds  was  prohibited;  that  at  most  the  issue  of 
bonds  was  unauthorized  because  there  was  a 
defect  of  power,  and  the  corporation  could  be 
held  on  the  contract,  the  suit  not  being  on  the 
bonds.  It  is  there  conceded  that  the  case 
might  be  different  if  the  corporation  had  been 
expressly  prohibited  from  doing  the  act  by  its 
charter  or  some  other  law,  and  we  think  the 
concession  distinguishes  that  case  from  the  one 
in  hand,  though  that  case  differs  from  this  in 
other  respects. 

There  is  no  doubt* but  illegal  parts  of  a  con- 
tract or  statute  may  be  disregarded  when  the 
illegal  parts  are  severable  from  the  other  parts. 
But  here  the  plaintiff  agrees  to  furnish  the  hy- 
drants with  water.  To  pay  the  rents  the  de- 
fendants agreed  to  levy  and  collect  the  special 
tax,  and  set  it  apart  for  that  and  no  other  pur- 
pose. The  agreement  to  pay  by  a  special  tax 
is  a  vital  and  essential  part  of  the  contract  so 
far  as  tbe  contract  deals  with  hydrant  rents. 
It  has  been  held  that,  where  a  town  has  the 
power  to  contract  for  a  supply  of  water  for  a 
period  not  exceeding  ten  years,  a  contract  for 
twenty  years  cannot  be  separated  so  as  to  be 
good  for  ten  years  and  set  aside  as  to  the  ex- 
cess. State,  Davif,  v.  ffarrison,  46  N.  J.  L. 
80.  That  case  was  approved  and  followed  by 
the  same  court  in  State  v.  Bayonne,  55  N.  J.  L. 
241.  This  method  of  raising  the  money  bv  a 
special  tax  to  pay  tbe  rents  was  and  is  an  im- 
portant feature  of  this  contract,  and  we  do  not 
see  how  it  can  be  separated  from  <he  agreement 
to  pay.  To  make  a  serverance  is,  in  effect,  to 
make  a  new  contract  for  the  parties;  for  the 
effect  is  to  charge  the  general  revenues  of  the 
city  with  the  payment  of  this  debt,  whioh  the 
parties  agreed  should  be  paid  out  of  a  different 
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f  and.  We  are  of  the  opinion  the  agreement  to 
lery  and  collect  the  prohibited  tax  cannot  be 
•pparated  from  the  agreement  to  pay.  The 
contract  ia  therefore,  ao  far  aa  it  relatea  to  the 
faydrant  rente,  void,  and  no  action  can  be 
founded  npon  it. 

4.  In  anawer  to  aome  argnmenta  made  in  the 
briefs  and  on  the  hearing  of  thia  caae.  we  may 
aay  that  the  worda  ''income  and  revenue  pro- 
Tided  for  auch  Tear."  found  in  the  lat  clause 
of  §  IS,  art  10,  of  the  Constitution,  do  not 
mean  simply  the  revenue  raised  by  a  levy  of 
tax  on  r^  and  personal  property.  They  in- 
•dude  also  the  income  derived  from  licenses 
aod  from  all  other  aourcea. 

In  view  of  the  conclusion  before  reached,  it 
is  not  necessary  to  discuss  the  other  objections 
to  the  ordinance,  for  it  follows  from  what  has 
teen  said  that  the  Judgment  should  be  affirmed. 

All  concur. 

Mestn.  Thnrman  A  Wray»  T.  K.  Skia* 
iker,  and  R.  T.  Raileji  for  appellant: 

A  contract  to  pay  for  a  commodity  to  be  fnr- 
oisbed  or  a  service  to  be  performed  ia  not  a  debt 
ia  tbe  common  and  general  acceptation  of  the 
word. 

Wentworth  v.  Whittemcre,  1  Maaa.  471;  Wood 
V.  Partridge,  11  Mass.  488;  Weston  v.  ^o- 
«uw,  17  N.  T.  112;  Oarrison  v.  Bhtoe,  Id.  465; 
Smith  V.  Dedham,  144  Mass.  179;  Layeoek  v. 
Baton  Eotige,  86  La.  Ann.  479;  Corpue  ChriHi 
V.  Woeeener,  68  Tex.  468. 

Words  nwd  in  the  Constitution  will  be  pre- 
^amed  to  have  been  used  in  their  general  and 
accepted  aenae. 

Cooley,  Const.  Llm.  68;  State,  Harrie,  t. 
LattghUn,  75  Mo.  154;  BtaU,  Chouteau,  t. 
Ufiftgweil,  54  Mo.  471. 

The  courta  will  not  conatrue  the  proviaiona 
of  tbe  Constitution  ao  as  to  impair  the  naef  ul- 
ness  of  municipalities  organized  under  it,  un- 
less tbe  language  ia  ao  clear  that  no  other  con- 
^niction  can  be  intelligently  placed  upon  it. 

Yalparaieo  v.  Gardner,  97  Ind.  1.  49  Am. 
Rep.  416;  Cenirai  Ohio  B,  Co,  v.  Oolumbui,  28 
Obio  L.  J.  8. 

The  word  'indebted"  aa  used  in  %  12. 
art.  10,  of  the  Constitution  of  Missouri,  waa 
never  nnderaiood  or  intended  to  prevent 
cities  and  towns  from  contracting  for  a  supply 
of  water  for  the  use  of  a  municipality  or  in- 
habit an  ta  thereof  for  a  term  of  years  at  a  fixed 
price  per  annum,  and  auch  a  contract  does  not 
create  a  debt,  within  the  meaning  of  said  sec- 
tion, for  the  amount  which  may  ultimately  be- 
*come  due. 

Ditdy  v.  Oedar  FaU$,  37  Iowa,  227;  Grant  v. 
Davnpi>rt,  86  Iowa,  401;  Territory,  Woods,  v. 
Oldahoma,  2  Okla.  158;  8tate  v.  McCauley,  15 
Oal.  454;  JKoppikue  v.  State  Capital  Oomre, 
16CaL  252;  People,  MeOuUovgh,  v.  Pacfieeo, 
127  Cat.  207;  Eaet  8t.  Louie  v.  Ekzet  St,  Lovie 
iindight  dsC.  €h.9S  111.  429,  88  Am.  Rep.  97; 
Carlple  Water,  Light  d  P.  Co.  v.  Carlyle,  81 
111.  App  839. 

Tbe  provision  in  g  12,  art.  10,  of  the  Conati- 
tntion  of  1875,  limiting  the  indebted oesa  of 
nraoicipalitivs  to  5  per  cent  of  the  assessed 
valuation,  is  taken  from  tbe  Constitution  of 
Iowa  In  adopting  that  provision  in  our  Con- 
•litution.  we  adopted  the  conatruction  placed 
npon  it  by  the  Iowa  courta. 
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Cooley,  Const.  Lim.  4th  ed.  p.  64,  note  2; 
Valparaieo  v.  Gardner,  97  Ind.  1, 49  Am.  Rep. 
416;  Atty.  Gen,,  Sehante,  v.  Brutist,  8  Wis. 
790;  Skrainka  v.  Allen,  76  Mo.  889;  Skouten 
V.  Wood,  67  Mo.  882;  [jwm  Bank  v.  King,  78 
Mo.  591;  Low  v.  Blanchard,  116  Masa.  278; 
Com.  V.  Eartneit,  8  Gray.  450;  State,  Missouri 
db  M,  B,  Co.,  Y.  Maoon  County  Ct,  41  Mo.  458. 

The  words  'income  and  revenue"  in  {^  12, 
art.  10,  of  the  Constitution,  comprehend  all 
aourcea  from  which  a  city  may  lawfully  col- 
lect funds  for  the  purpose  of  defraying  ex- 
penses of  the  city  government 

Sheidley  v.  Lynch,  95  Mo.  489;  Weston  v. 
Syracuse,  17  N.  T.  112;  Lewis  v.  I>enf>er  City 
Waterworks  Co,  19  Colo.  286. 

Parties  to  a  contract  are  presumed  to  intend 
that  which  can  be  done  lawfully,  unless  by  clear 
and  unequivocal  language  the  contrary  inten- 
tion ia  made  manifest. 

2  Parsons,  Cont.  497,  500, 605;  Bishop,  Cont. 
$S  891,  892;  Ormes  v.  Dauehy,  82  N.  T.  448, 
87  Am.  Rep.  588;  Curtis  v.  Qokey,  68  N.  Y. 
804;  Slate,  Circuit  AUy„  v.  Finn,  8  Mo.  App. 
850;  Lowrey  v.  BaiMoater,  8  Mo.  App.  562; 
Sheffield^,  BaUner,  52  Mo.  474,  14  Am.  Rep. 
480. 

If  the  manner  provided  by  the  contract  for 
raising  the  money  ia  unlawful  then  it  became 
the  duty  of  the  respondent  to  provide  it  law« 
fully.  This  would  not  authorize  the  city  to 
repudiate  the  contract,  otherwise  valid,  es- 
pecially after  receiving  ita  benefits. 

CarroU  v.  Cam^eU,  108  Mo.  550:  Eiteheoek 
Y.  Galve4on,  96  U.  8.  844,  24  L.  ed.  659; 
Daniels  y.  Teamey,  102  U.  S.  415,  26  L.  ed. 
187;  2  Paraona,  Cont.  800;  Bishop,  Cont.  802; 
Field.  Corp.  $  278;  1  Dill.  Mun.  Corp.  8d  ed. 
^§421,422,  and  note  1;  Cooley,  Const.  Lim. 
4tb  ed.  215;  State  y.  Clarke,  54  Mo.  86, 14  Am. 
Rep.  471;  St,  Louis  v.  St,  Louis  B.  Co,  89  Mo. 
44,  58  Am.  Rep.  82, 14  Mo.  App.  221;  Daviess 
County  Y.  Dickinson,  117  U.  8.  657,  29  L.  ed. 
1026:  Keokuk  N.  L.  Packet  Co.  v.  Keokuk,  95 
U.  8.  80,  24  L.  ed.  877;  MePherson  v.  Foster, 
48  Iowa,  72.  22  Am.  Rep.  216;  United  States, 
Johnston,  T.  Clark  County  (».96  U.  8.  211.  24 
L.  ed.  628;  Cnited  States  v.  Bradley,  85  U.  8. 
10  Pet.  862,  9  L.  ed.  455;  Baker  v.  United 
States,  Datis,  109  U.  8,  229,  27  L.  ed.  915; 
Eowell  V.  McAden,  94  U.  8.  468. 24  L.  ed.  254; 
WiUiamsim  y.  New  Jersey,  180X7.  8. 189.  82  L. 
ed.  915;  CoU  t.  Shrtwport,  41  La.  Ann.  845; 
Oubre  y.  Donaldsonville,  88.  La.  Ann.  889; 
Corcoran  y.  Lehigh  dk  F.  Coal  Co,  138  Dl.  890; 
1  Beach,  Pub.  Corp.  707. 

The  people  of  tbe  city  of  Lamar  had  aright, 
by  a  vote  of  two-thirds  majority,  to  authorize 
a  levy  of  40  cents  on  the  $100  under  §  12,  in 
excess  of  the  50  cents  provided  for  in  g  11,  art 
10,  of  the  Constitution  of  1875. 

State,  Bobinton,  y.  Columbia,  111  Ma  865, 85 
Cent.  L.  J.  227,  842. 

The  limitation  in  §  11.  art.  10,  of  tbe  Con- 
stitution does  not  apply  to  all  special  taxes  au- 
thorized to  be  collected  by  cities  and  towna 
under  the  Constitution  and  statutes  of  Missouri. 

Farrar  y.  St.  Louis,  80  Mo.  8h6;  Tlwmas  v. 
EookerCoimUe  Steam  Pump  Co.  22  Mo.  App.  8. 

Messrs,  John  B.  Cole  and  H.  C.  Tim- 
mondsv  for  respondent: 

No  valid  contract  in  writing  was  entered 
Into  between  plaintiff  and  delendanu 


163 


MiBsouRi  Supreme  Coubt. 


Arii.^ 


Rev.  Stat.   1889,  §  8157;  Heidelberg  v.   St. 

Francois  County,  100  Mo.  70;  Orutehfield  ▼. 

Warrensburg,  80  Mo.  App.  456;  Globe  VSxmi- 

'  ture  Co.  V.  District  No.  7.  51  Mo.  App.  549; 

Dill.  Mun.  Corp.  §§  871-373. 

The  contract,  if  there  is  odc,  provides  for  a 
special  water  tax  in  addition  to  the  tax  of  50 
cents  for  general  city  purposes  and  in  excess  of 
the  constitutional  limit  of  the  tax  for  dtj  pur- 
poses. 

Const,  art  10,  §11;  State,  Robinson^  v. 
Columbia,  111  Mo.  865;  Barnard  v.  Knox 
County,  105  Mo.  882,  18  L.  B.  A.  244;  Black 
Y.  McGonigle,  103 Mo.  \^'d\  Arnolds.  Hawkins, 
96  Mo.  569;  Book  v.  Eao'l,  87  Mo.  246;  Texas 
Water  d  O,  Co,  v.  Cleburne,  1  Tex.  Civ.  App. 
680. 

By  the  contract,  if  there  is  one. the  city  became 
indebted  in  the  year  1890  for  the  year  1891,  and 
for  each  of  the  nineteen  years  next  succeeding, 
to  an  amount  exceeding  the  income  and  rev- 
enue provided  for  that  year,  or  for  any  succeed- 
ing year,  and  to  any  amount  exceeding  any 
income  and  revenue  which  might  lawfully  l>e 
provided.    It  is  therefore  void. 

Const,  art.  10,  §  12;  Book  v.  Earl,  supra; 
Barnard  v.  Knox  County,  106  Mo.  888,  18  L. 
R.  A.  245;  Black  v.  MeOonigle,  108  Mo.  192; 
San  Francisco  Oas  Go,  v.  Brickwedel,  62  Cal. 
642;  Diteiy  v.  Cedar  FaUs,  27  Iowa.  288;  Mies 
Waterworks  v.  Niles,  69  Mich.  811;  Putnam  v. 
Grand  Bapids,  58  Mich.  416;  MerriU  Railway 
db  L,  Co.  V.  MerriU,  80  Wis.  858;  Datienport  v. 
Kleinschmidt,  6  Mont  502. 

The  contract  sued  on  was  in  violation  of 
both  the  prohibitory  clauses  of  §  12  of  the  Con- 
stitution, the  one  limiting  the  annual  indebted- 
ness to  the  income  and  revenue  provided  for 
such  year,  and  the  other  limiting  the  aggrecrate 
amount  of  indebtedness  to  5  per  cent  of  the 
taxable  property  in  the  city. 

Const  art  10,  g  12;  Burlington  Water  Go.  v. 
Woodward,  49  Iowa,  62;  Prince  v.  Quiney,  128 
DI.  488,  105  III.  188,  44  Am.  Rep.  785;  Lake 
County  Comrs.  v.  Bollins,  180  U.  S.  662,  82  L. 
ed.  1060;  2  Beach,  Pub.  Corp.  §  810;  French  v. 
Burlington,  42  Iowa.  614. 

A  void  part  of  a  municipal  contract  cannot 
be  regarded  as  a  separate  part,  for  no  one  can 
say  that  it  was  not  an  influential  factor  in 
causing  the  execution  of  the  contract 

State,  Board  of  Finance,  v.  Street  db  Water 
Comrs.  55]  N.J.  L.  280;  State  v.  Bayonne,  Id. 
241;  StaU,  Davie,  v.  Harrison,  46  N.  J.  L.  79; 
Hamilton  v.  Thrall,  7  Neb.  210;  Reineman  v. 
Covington,  C.  db  B.  H,  R.  Co.  Id.  810;  Gouldy. 
Paris,  68  Tex.  511. 

The  contract  being  void  the  plaintiff  cannot 
recover  on  a  quantum  meruit,  and  there  is  no 
estoppel  or  ratification  nor  any  liability  for 
damages. 

Woleott  V.  Lawrence  County,  26  Mo.  276; 
Johnson  V.  School  District  No,  1,  67  Mo.  819; 
Rnmsey  Mfg,  Co.  v.  ScheU  City,  21  Mo.  App. 
175;  Sturgeon  v.  Hampton,  88  Mo.  203:  Prince 
V.  Quincy,  128  111.  457;  Dixon  County  v.  Field, 
111  U.  S.  90,  28  L.  ed.  862;  Austin  v.  Cogge- 
shall,  12  R.  I.  829,  34  Am.  Rep.  648. 

Barclayt  J.,  delivered  the  opinion  of  the 
court: 

It  becomes  necessary  for  the  court  in  banc  to 
decide  for  the  first  time  whether  the  limitations 
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to  taxation  impo<>ed  by  §  11,  art  10.  of  the- 
Missouri  Cooslitution  apply  to  a  tax  levied 
under  §  12  of  that  article,  in  a  city  of  the  fourtl]^ 
class,  for  the  purpose  of  supplying  the  city 
with  water. 

It  will  not  be  needful  to  recite  the  facts  out 
of  which  the  case  arose .  They  have  beeo 
already  given  in  the  opinion  filed  while  the- 
cause  was  in  the  first  division  (26  S.  W.  1025)^ 
which  will  be  published  in  the  official  report 
of  the  case. 

1.  The  annual  tax  was  held  void  in  that 
opinion  because  ad  jud^  by  the  court  to  be  ii^ 
excess  of  the  rate  permitted  by  §  11. 

That  ruling  presents  the  first  point  for  deter- 
mination. Its  importance  is  great;  and  tlie- 
effect  of  any  action  upon  it  will  be  far  resell- 
ing. The  whole  court  must  attempt  to  solve- 
the  same  problem  which  was  discussed  before- 
the  first  division  in  the  Columbia  Oau  (1892),. 
Ill  Mo.  865;  and  later  before  the  court  in  banc 
in  StaU,  Tarkio,  v.  Seibert  (1898),  116  Mo. 
415.  But  in  the  latter  case  it  was  found  tha^ 
a  decision  could  be  reached  without  meeting 
the  difficulties  which  now  confront  us. 

We  have  given  the  subject  patient  considera- 
tion. The  writer  has  become  convinced  that 
an  endeavor  to  practically  apply  the  rule  an- 
nounced in  the  Columbia  Oaee  wiU  produce  re- 
sults which  cannot  have  been  intended  by  the- 
Constitution,  or  by  its  authors.  Hence  he  ha» 
felt  obliged  to  recede  from  the  position  whidk 
his  concurrence  in  the  Columbia  judgment  in- 
dicated. In  that  case  (111  Mo.  874.  876)  the  pro- 
visions of  §§  11  and  12  of  article  10  are  copied^ 
at  length.*    So  they  need  not  be  repeated  here. 

The  real  difficulty  in  the  way  of  that  con- 
struction is  developed  by  an  attempt  to  keei> 
those  sections  in  harmony  when  so  construed. 

Each  of  the  sections  is  entitled  to  receive  the 
same  respect  and  obedience.  Neither  can  be- 
wiped  out  for  the  sake  of  enforcing  a  suppoeedr 
wiser  policy  embodied  in  the  other. 

Our  duty  is  only  to  construe  the  law,  and  alt* 
parts  of  the  Constitution  are  of  equal  moment 
and  are  equally  binding  upon  us,  as  upon  alt- 
other  citizens  of  the  state. 

Before  attempting  to  define  our  views  as  to- 
the  bearing  of  these  sections  on  each  other, 
let  us,  as  briefly  as  possible,  examine  the  prac- 
tical consequences  of  attempting  to  maintain^ 
the  construction  put  upon  them  in  the  0>lumbi&. 
litigation. 


***8ec.  11.  Taxes  for  county,  dty,  towo,  and' 
school  purposes  may  be  levied  on  all  subjects  and- 
objects  of  taxation;  but  the  valuation  of  property 
therefor  shall  not  exceed  the  valuation  of  the  same^ 
property  in  such  town,  city,  or  school  district  for 
state  and  county  purporos.  For  county  purposes 
the  annual  rate  on  property  in  counties  liavfnf?  $6,« 
000,000  or  less  Phall  not,  in  toe  aggre^te.  exceed  SO 
cents  on  tbe  $100  valuation:  in  counties  bavioK  $6,- 
OOO.COO  and  under  $10,000,000  said  rate  shall  not  ex- 
ceed 40  cents  on  the  $100:  in  counties  havlnff  $10.- 
000,000  and  under  $8O.OCO.000.  said  rate  shall  not  ex- 
ceed 60  oentp  on  tUe  $100  valuation;  and  in  counties 
havlnff  $90,000,000  or  more  said  rate  shall  not  ex- 
ceed 35  centR  on  the  $100  valuation.  For  city  and 
town  purposes  tbe  annual  rate  on  property  in  cities' 
and  towns  bavint;  30,000  inhabitants  or  more  shall 
not,  in  the  BRprejrate,  exceed  100  cents  on  the  $100 
vnliiation:  in  cities  and  towns  having  less  than  30.- 
000  and  over  10,000  inbahuiints  said  ratesiinll  not 
exceed  60  cents  on  tbe  $100  valuation;  in  cities  and 
towns  ha vinfr  Joss  than  10  C<X)  and  more  than  l,0(.ii> 
inhnJ  irant*!,  said  rate  shnil  not  e-\ceed  50  ceiit«i  on 
tbe$100  vHluution;in  townsbavint?  1,000 inhabitant» 
or  lc8S  su id  rate  shall  not  exceed  25  cents,  on  tlio 
$100  valuation.    For  school  purposes  in  dutricL<t  th» 
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Id  endeavorhig  to  arrive  at  the  probable  in- 
teotioD  of  a  public  enactment,  whether  it  be 
orgADic  or  of  lesser  rank,  it  is  always  permis- 
fible  to  consider  the  consequences  oi  any  con- 
•tructioD  proposed  to  be  given  to  it.  Bach  con- 
sequences have  a  most  important  bearing  in  aid 
of  the  interpretation  of  any  law.  For  it  is  not 
to  be  supposed  that  any  unjust  or  unreasonable 
results  were  intended  to  now  from  the  law. 
Hence  a  construction  which  permits  such  re- 
sults will  not  be  accepted  by  judicial  interpre- 
ters, where  the  language  is  susceptible  of  a 
more  beneficial  reading.  Rutherforth,  Inst. 
2d  Am.  ed.  p.  414. 

The  inevitable  implication  in  the  ruling  in 
the  Cdumbia  Caie  Sa  that  the  provisions  of 
p  12  for  the  levy  of  an  annual  tax  (in  the  in- 
stances therein  permitted)  are  intended  to  be 
operative  within  the  limitations  of  §  11,  and 
not  otherwise.  It  is  not,  and  could  not  be, 
denied  that  a  tax  may  be  imposed  under  g  12. 
The  terms  of  that  section  are  too  dear  on  that 
subject  to  admit  of  question.  The  only  doubt, 
or  point  of  controversy,  is  whether  the  true  in- 
tent of  the  Constitution  should  be  held  to  sanc- 
don  such  a  tax  in  excess  of  the  rate  pre- 
seribed  in  §  11,  or  whether  that  tax  must  be 
levied  within    the   range  of   rates  stated  in 

811. 

In  seeking  to  discern  the  intent  of  these  pro- 
visions, let  us  begin  by  examining  the  work- 
ings of  the  l^eal  machinery  along  the  lines 
ddned  in  the  Columbia  suit 

Section  11  prescribes  a  limitation  of  the 
maximum  annual  tax  rate  (as  to  cities  of  the 
size  of  Lamar)  at  50  cents  on  the  $100  valuation 
of  taxable  property. 

So  that  the  imposition  of  an  annual  tax  under 
%  12  (if  only  capable  of  enforcement  within 
the  restrictions  of  §  11)  might  be  held  (under 
the  Columbia  ruling)  to  produce  either  one  of 
two  possible  results.  These  we  shall,  for  con- 
Tenience  of  treatment,  designate  as  alternatives 
s  and  h.  We  will  consider  each  of  them, 
separately. 

a.  The  annual  tax,  levied  under  %  Id,  might 
be  held  to  be  a  fixed  charee  upon  the  local 
revenue,  raised  by  the  annual  levy  of  60  cents 
CD  the  100  dollars.  8o  that  the  fund  avail- 
able for  ordinary  governmental  purposes  would 
be  reduced  accoraingly,  and  would  then  be 


merely  what  remained  after  applying  the  tax 
under  §  12  to  its  designated  purpose. 

If  that  theory  prevailed,  an  annual  tax  of 
that  sort,  to  the  limit  of  50  cents  on  the  $100, 
could  be  imposed  by  vote  in  some  cities  (with- 
out going  beyond  the  5  per  centum  of  taxable 
value),  leaving  nothing  for  the  usual  and  neces- 
sary expenses  of  the  local  government.  And 
a  corresponding  reduction  of  annual  revenue, 
available  for  the  ordinary  wants  df  the  city, 
would  follow  any  and  every  vote  of  indebted- 
ness under  §  12.  In  other  words,  taxes  might 
be  levied  under  the  latter  section,  to  meet,  for 
example,  a  valid  bonded  indebtedness,  to  such 
an  amount  as  to  render  the  remainder  of  the 
annual  rate  (allowed  by  §  11)  wholly  inadequate 
to  the  needs  of  the  citv  government. 

The  same  thing  could  occur  in  a  similar  way 
in  a  county  under  these  sections. 

Yet  these  municipalities  are  agencies  of  the 
state  government,  and  their  maintenance  is 
needed  for  the  performance  of  many  other 
functions  besides  the  payment  of  debts. 

The  serious  question  which  arises,  upon  this 
view  of  the  rule  in  the  Columbia  case,  is 
whether  it  is  a  reasonable  construction  of  these 
constitutional  provisions  to  hold  that  the  people 
of  these  localities  are  authorized,  by  a  vote 
under  $  13,  to  divert  to  some  special  object  for 
a  period  of  twenty  years,  all,  or  such  part  as 
thev  please,  of  the  general  revenue  raised 
under  the  rates  in  §  11,  and  imperatively 
needed  for  the  support  of  the  local  autonomy. 

Tet  that  consequence  would  be  possible 
under  the  ruling  that  an  annual  tax  under  §  IS 
is  a  specific  charge  against  the  general  revenue, 
within  the  limitations  of  g  11. 

If  that  view,  however,  seems  unreasonable, 
let  us  turn  to  the  other  alternative. 

h.  The  second  alternative,  under  the  Colum- 
bia rulinff,  would  be  to  hold  that,  as  g  11  plainly 
contemplates  the  imposition  of  the  taxes  (men- 
tioned therein)  to  meet  the  vital  needs  ot 
fovemment,  the  annual  revenue  must  first  be 
evoted  to  those  needs,  leaving  anv  residue  that 
might  remain  from  the  prescribed  annual  levy, 
to  be  applied  to  the  purpose  designated  by  any 
tax  levied  by  authority  of  §  12. 

Of  course,  such  a  holding  would  reduce  the 
supposed  annual  tax  under  ^  12  to  the  consis- 
tency of  a  shadow.    There  would  be  nothing 


annual  rate  on  propertj  shall  not  exceed  40  cents 
on  the  $100  valuation;  provided  the  aforesaid  an- 
nual rate  for  school  purposes  may  be  Increased,  in 
districts  formed  of  cities  and  towns,  to  an  amount 
Doi  to  exceed  $1  on  the  $100  valuation,  and  in  other 
diBTncts  to  an  amount  not  to  exceed  66  cents  on  the 
$100  x'Biuation,  on  the  condition  that  a  majority  of 
the  voters  who  are  taxpayers,  voting  at  an  election 
held  to  decide  the  question,  vote  for  said  increase. 
For  the  purpose  ox  erectimr  public  buildings  in 
counties,  cities,  or  school  districts,  the  rates  of  tax- 
ation herein  limited  may  be  increased  when  the  rate 
of  such  increase  and  the  purpose  for  whlcb  it  is  in- 
tended aball  have  been  submitted  to  a  vote  of  the 
people  and  two  thirds  of  the  qualified  voters  of 
such  county,  city,  or  school  district,  voting  at  such 
election,  sball  vote  therefor.  The  rate  herein 
allowed  to  such  county  shall  be  ascertained  by  the 
amount  of  taxable  property  therein  according  to 
tne  last  aseeesment  for  state  and  county  purposes, 
and  the  rate  allowed  to  each  city  or  town  by  the 
number  of  inhabitants  according  to  the  last  census 
taken  under  the  authority  of  the  state  or  of  the 
United  States;  said  restrictions  as  to  rates  shall 
apply  to  taxes  of  every  kind  and  description, 
whether  general  or  special,  except  taxes  to  pay 
valid  indebtedness  now  existiog,  or  bonds  which 
may  be  Issued  in  renewal  of  such  indebtedness.  ^^ 

ffl  L.  R.  A. 


**Seo.  12.  No  county,  city,  town,  township,  school 
district,  or  other  political  corporation  or  subdi- 
vision of  the  state  shall  be  allowed  to  become  ln« 
debted  In  any  manner  or  for  any  purpose  to  an 
amount  exceeding  in  any  year  the  income  and 
revenue  provided  for  such  year  without  the  assent 
of  two  thirds  of  the  voters  thereof,  voting  at  an 
election  to  be  held  for  that  purpose,  nor  in  any 
cases  requiring  such  assent  shall  any  indebtedness 
be  allowed  to  be  incurred  to  an  amount  including 
existing  indebtedness  in  the  aggregate  exceeding  6 
per  cent  on  the  value  of  the  taxable  property  there- 
in, to  1)0  ascertained  by  the  assessment  next  before 
the  last  assessment  for  state  and  county  purposes 
pre^oustothe  incurring  of  such  indebtedness:  pro- 
vided that  with  such  assent  any  county  may  be  al- 
lowed to  become  indebted  to  a  larger  amount  for 
the  erection  of  a  court-house  or  Jail.  And,  provided 
further  that  any  county,  city,  town,  township, 
school  district,  or  other  political  corporation  or 
subdivision  of  the  state,  Incurring  any  indebted- 
ness, requiring  the  assent  of  the  voters  as  afore- 
said, shall,  before  or  at  the  timeof  doing  so,  pro- 
vide for  the  collection  of  an  annual  tax  sufficient 
to  pay  the  interest  on  such  indebtedness  n^  it  falls 
due,  and  also  to  constitute  a  sinking  fund  for  the 
payment  of  the  principal  thereof,  within  tw^euty 
years  from  the  time  of  oontracting  the  same.** 
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of  subetance  in  it  The  local  autboritles  could , 
at  any  time,  by  a  slight  enlargement  of  the 
ordinary  allowances  for  the  support  of  their 

S>vernment,  cut  down  to  zero  the  residuum  of 
e  annual  rates  of  g  11.  Even  if  they  always 
acted  in  entire  good  faith,  the  probability  of 
increasing  demands  upon  the  focal  revenue, 
during  the  changes  of  conditions  in  a  period  of 
twenty  years,  would  render  any  dependence 
upon  a  surplus  from  the  annual  rates  highly 
illusory. 

Certainly  no  bonded  indebtedness  in  these 
days  could  be  founded  on  such  a  shifting  sand 
of  credit  as  a  tax  would  be  under  §  12,  so  con- 
strued. What  creditor  could  be  found  who 
would  loan  funds  to  a  municipality  on  such  a 
basis? 

That  construction  of  the  organic  law  would 
practically  eliminate  the  grant  of  power  to  in- 
cur an  indebtedness  (except  for  public  build- 
ings), under  the  provisions  of  §  12.  Its  adop- 
tion would,  in  effect,  give  the  latter  section 
another  proviso,  namely,  "provided  such 
annual  tax  shall  only  be  payable  from  any 
surplus  of  the  annual  rates,  prescribed  in  g  11, 
that  may  remain  after  the  ordinary  demands 
of  the  local  government  are  met,  each  year." 

How  such  a  reading  of  the  fundamental  law 
would  depart  from  its  reasonable  and  natural 
purport,  as  it  is  now  written,  can  be  seen  at  a 
glance  b^  any  reader  who  will  compare  the 
closing  hues  of  §  12  with  the  supposed  proviso 
above,  which  attempts  to  express  the  second 
alternative  construction  possible  under  the 
Colvmbia  Case, 

After  the  best  consideration  we  have  been 
able  to  give  to  that  decision,  we  cannot  escape 
the  impression  that  one  of  two  results  must 
necessarily  follow  from  it:  Either  the  general 
revenue  of  the  locality  may  be,  in  great  part, 
or  wholly,  absorbed  for  twenty  vears,  and  di- 
verted from  the  maintenance  of  the  govern- 
ment by  the  effect  of  an  annual  tax  under  g  12; 
or,  on  the  other  band,  if  the  absolute  needs  of 
the  local  government  are  entitled  to  priority  of 
payment  from  the  authorized  revenue  under  g 
11,  then  any  so-called  *'  tax"  imposed  under 
g  12  must  depend  wholly  on  the  flimsy  con- 
tingency whether  or  not  any  surplus  remains 
from  the  regular  rates  after  the  ordinary  ex- 
penses of  the  city,  etc,  have  been  satisfled. 

Such  a  "tax"  would  be  in  reality  no  tax.  It 
certainly  would  not  be  a  "tax  sufficient  to  pav" 
the  indebtedness  incurred,  as  g  12  demands. 
It  would  be  a  mere  contingent  charge  against 
the  unexpended  portion  of  the  general  revenue 
of  each  year.  It  might  never  "pay"  the  in- 
debtedness; and  its  struggle  for  any  sort  of 
existence  would  be  against  great  odds. 

So  far,  we  have  attempted  to  estimate  the 
practical  effects  of  giving  g  12  play  within  the 
limitations  of  g  11,  as  required  by  the  Cdumbia 
Qtse,  We  now  ask  whether  either  of  the  al- 
ternative constructions  above  indicated  can  be 
accepted  as  a  reasonable  and  true  interpreta- 
tion of  the  meaning  of  the  Constitution? 

2.  Or  may  not  another  alternative  construc- 
tion have  been  intended,  one  not  sanctioned  by 
the  Judgment  in  the  Columbia  Oa$e,  however? 
That  is  to  say,  may  it  not  have  been  intended 
that  the  "annual  tax,"  authorized  to  be  im- 
posed upon  a  vote,  under  g  12,  should  be  levied 
and  collected  (within  the  limitations  of  that 
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section),  in  addition  to  the  annual  rates  for 
local  purposes  permitted  (without  any  vote)  by 
gll. 

If  that  view  were  taken, no  such  consequences 
as  have  been  pointed  out  could  follow;  there 
would  be  no  clash  between  the  sections,  no 
struggle  to  be  settled  as  to  which  of  them  is  of 
paramount  authority. 

Section  12  could  then  be  regarded  as  a  pro- 
viso to  g  11,  and  any  tax  duly  levied  to  meet 
a  voted  indebtedness  would  have  a  solid  foun- 
dation on  the  taxable  resources  of  the  locality. 
Yet,  on  the  other  side,  the  possibility  of  depriv- 
ing the  municipality  of  means  to  sustain  its 
government  would  disappear. 

By  that  construction  alone,  it  seems  to  us, 
can  both  of  these  sections  be  given  full  force. 

The  apparent  obstacle  to  this  construction 
is  that  part  of  g  11  which  declares  that  "said 
restrictions  as  to  rates  shall  apply  to  taxes  of 
every  kind  and  description,  whether  general 
or  special,"  with  certain  exceptions  as  to  exist- 
ing indebtedness  and  renewals  thereof . 

That  provision  has  created  the  difficulty  in 
dealing  with  these  sections.  The  argument  Id 
favor  of  the  Columbia  ruling  is  based  upon  it. 
That  argument  is  that  a  tax  under  g  12  is  a 
"special'  tax,  within  the  meaning  of  g  11,  and 
hence  within  the  restrictions. 

The  tax  authorized  by  g  12  is  not  therein 
called  a  "special"  tax,  but  an  "annual  tax." 
Mere  names,  however,  are  of  slight  weight  in 
such  an  investigation.  The  real  inquiry  should 
be  whether  a  tax  imposed  under  g  12  can,  upon 
due  consideration  of  the  practical  ends  in  view 
in  these  sections,  be  held  to  be  included  by  the 
term  "special"  tax  in  g  11,  within  the  intent  of 
the  Constitution. 

We  think  not;  first  of  all,  because  of  the 
singularly  unreasonable  consequences  ^already 
indicated)  which  would  then  be  possible. 

8.  Furthermore,  the  general  design  and  aim 
of  gg  11  and  12  support  the  assumption  thai 
the  restrictions  of  the  former  as  to  "si)eciai" 
taxes  were  not  intended  to  nullify  the  grant  of 
power  as  to  annual  taxes  authorized  by  g  12  to 
be  imposed  after  a  vote  of  the  people. 

The  two  sections  are  component  parts  of  a 
system  of  flnanceering  which  experience 
point^  out  as  furnishing  a  safer  course  than 
had  been  previously  followed. 

Two  great  objects  were  in  view,  and  each  of 
the  sections  treated  of  one  of  theuL 

One  object  was  to  limit  the  rates  of  tax*- 
tion  for  raising  the  annual  revenue  required  for 
local  purposes;  the  other,  to  limit  the  power  to 
incur  indebtedness  beyond  the  annual  income 
and  revenue  provided  for  any  one  year. 

Section  11  deals  with  rates  of  taxation  for 
annual  revenue  which  may  be  applied  by  the 
local  authorities  to  meet  "the  ordinary  and 
current  expenses"  of  the  local  government. 
Book  V.  Sari  (1885)  67  Mo.  252  (Compare 
Const.  1875,  art.  9,  §  19). 

Section  12  deals  with  the  subject  of  indebt- 
edness, its  limitations,  and  the  ways  and  means 
to  meet  it  when  assumed. 

All  through  g  11  "annual  rates"  of  taxation 
are  mentioned,  and  the  limitaiions  are  upon 
those  rates.  In  the  opening  lines  of  g  12  ap- 
pears a  prohibition  or  indebtedness  "for  any 
purpose,  to  an  amount  exceeding  in  any  year 
I  the  income  and  revenue  provided  for  such 
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jear^  without  tbe  aaseDt  of  two  thirds  of  the 
▼oten,  etc 

Tbe  rates  of  eddiuI  taxes  sanctioned  by  %  11 
are  the  chief  source  of  tbe  revenue  tboa  men- 
tiooed.  If  it  had  been  the  intention  that  the 
reatrictions  of  ^  11  as  to  rates  of  taxation  should 
apply  also  to  taxes  to  meet  indebtedness,  then 
g  12  should  certainly  have  ended  at  the  word 
••jail." 

To  authorize  the  creation  of  indebtedness 
would  then  ha?e  been  .quite  enougli. 

If  the  only  resource  for  pavment*of  such  in- 
debtedness is  the  revenue  already  allowed  by 
tbe  rates  prescribed  in  §  ll,what  need  was  there 
to  f[o  further  and  authorize  by  the  last  lines  of 
§  12  another  tax  levy  which  could  only  be  oper- 
ative within  the  limits  of  g  11.  Taxes  up  to 
those  limits  could  be  levied  annually  under  §11, 
without  the  ceremony — rather  say,  farce— of 
levying  an  annual  tax  under  the  power  given 
by  §12,  which,  we  are  told,  conferred  in  real- 
ty no  more  power  than  already  existed  under 

Sit. 
If  tbe  municipality  was  authorized  to,  and 

did,  incur  an  indebtedness  under  the  power 
contained  in  tbe  first  half  of  §  12,  the  obliga- 
tion would  necessarily  be  a  charge  against  Its 
revenues.  Then  why  give  further  power,  ss  is 
done  by  the  second  proviso  of  §  12,  to  levy  any 
annual'  tax  to  meet  such  indebtedness  if  lUl  the 
tax  that  could  be  levied  was  already  sanctioned 
by  1 11? 

If  the  view  expressed  in  the  Columbia  Cote 
is  sound,  all  of  the  latter  proviso  In  g  12  (ex- 
cept, perhaps,  as  to  the  limit  of  twenty  years 
to  terms  of  indebtedness)  could  be  absolutely 
stricken  out  without  affecting  the  meaning  of 
the  Constitution  in  the  slightest  particular. 
Certainly  all  that  part  of  it  which  authorizes,  or 
rather  commands,  tbe  levy  of  an  "annual  tax^ 
would  be  wholly  worthless  and  null. 

Bat  we  are  not  authorized  to  adopt  a  con- 
struction which  substaoliallv  discards  a  clause 
of  such  a  document,  if  another  reasonable  in- 
terpreution  can  be  stated  which  will  give  effect 
to  that  clause. 

The  principle  of  interpretation  on  that  point 
is  familiar,  and  we  state  it  in  the  words  of 
Judge  Cooley: 

"The  rule  applicable  here  is  that  effect  is  to 
be  given,  if  possible,  to  the  whole  instrument, 
andtoeveiy  section  and  clause.  If  different 
portions  seem  to  conflict  the  court  must  har- 
monize them  if  practicable,  and  must  lean  in 
favor  of  a  construction  which  will  render  every 
word  operative  rather  than  one  which  may 
make  some  words  idle  end  nugatory."  Cooley, 
OooRt.  Lim.  6th  ed.  1890.  p.  72. 

If  the  word  "special."  near  the  close  of  §  11. 
be  held  to  apply  to  any  special  taxes  that  might 
be  levied  for  use  under  the  "cash  sy si  em" 
which  tbe  Constitution  establishes,  but  not  to 
apply  to  taxes  expressly  authorized,  by  tbe  very 
next  section,  to  meet  indebtedness  beyond  tbe 
revenue,  available  on  the  cash  basis  for  each 
year,  then  the  last  proviso  of  §  12,  permitting 
an  annual  tax  to  pay  a  voted  indebtedness, 
would  have  full  vigor  and  effect;  otherwise  it 
cannot  have  any  force  whatever. 

It  is  therefore  our  duty  to  construe  tbe 
word  in  that  manner,  under  the  rule  defined 
by  Judge  Cooley,  to  save  that  proviso  of  §  12 
from  annihilation  by  construction. 
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4.  The  supreme  court  has  definitely  held 
that  the  term  "spedal  taxes,**  used  in  %  11, 
does  not  include  special  assessments  for  street 
improvements,  although  tbe  ruling  concedes 
that  those  assessments  are  sustainable  only  a« 
an  exercise  of  the  taxinj;  power.  Farrar  v. 
8i.  LouU  (1888)  80  Mo.  879. 

That  decision  tends  to  sustain  tbe  opinion 
that  the  special  taxes  referred  to  in  g  11  ara 
only  such  as  come  within  the  general  purview 
of  that  section. 

The  context  must  always  be  kept  in  view  in 
determining  the  meaning  of  any  one  word  of 
an  enactment  That  is  a  general  and  very  use- 
ful canon  of  interpretation. 

We  should  not,  moreover,  lose  sight  of  the 
fact  that,  at  tbe  time  the  Constitution  was 
framed,  certain  special  taxes  vrere  leviable  in 
the  counties  in  addition  to  the  general  levies 
allowed.  We  recall,  at  this  time,  Uie  road  . 
tax  (2  Wagner,  Stat.  1872,  p.  1225,  g  88),  and 
the  poor  bouse  tax  (2  Wsgner,  Stat.  1872.  p. 
998,  g§  8-12).    There  may  have  been  others. 

These  taxes  might  have  been  imposed  at  any 
time  by  the  county  authorities  along  with  the 
general  levies. 

The  limit  of  taxation  for  ordinary  county 
purposes  (except  in  St.  Louis)  was  60  cents  on 
the  $100  valuation,  when  the  Constitution  was 
in  preparation.  2  Wagner,  Stat.  1872,  p.  1198, 
g  165.  Under  the  statute  of  1865  that  limit 
was  80  cents  (Oen.  Stat.  1865.  p.  121,  g  76)» 
and  the  laws  of  1855  fixed  it  at  40  oenU  (Rev. 
Stat.  1855,  p.  1849,  g  1).  It  was  well  known  to 
the  people  of  the  state  that  the  limit  of  50  cents, 
in  force  in  1875,  was  barely  sufficient  in  many 
counties  to  meet  the  annual  requirements. 

Bearing  these  facts  in  mind,  what  should  bo 
held  to  M  the  fair  and  intended  scope  of  the 
term  "general  and  spedal"  taxes,  with  refer- 
ence to  the  restrictions  of  g  11?  Were  they 
not  intended  to  inolude  all  taxes  for  raising 
current  revenue  in  the  specified  municipalities, 
as  distinguished  from  taxes  expressly  author- 
ized (by  the  next  section)  to  meet  indebtedness, 

5.  Section  11  in  no  manner  deals  with  future 
indebtedness,  or  (in  express  terms)  with  taxes 
to  meet  it.  It  refers  to  taxes  to  pay  existing 
indebtedness,  but  only  in  order  to  declare  that 
they  are  not  within  the  scope  of  the  section  or 
of  its  restrictions.  That  remark  as  to  ex- 
isting indebtedness  is  in  the  nature  of  an  ex- 
ception to  the  limitations  of  g  11.  And  how 
much  more  clearly  is  such  an  exception  ex- 
pressed by  the  plain  languase  of  g  12  (which 
immediately  follows)  as  to  taxes  imposed  there- 
after upon  a  vote  of  tbe  people  on  incurring 
new  indebtedness  authorized  by  the  Constitu- 
tion itself? 

The  provisions  of  g  12  on  that  point  are 
designed  to  regulate  a  particular  topic,  namely, 
the  mying  of  a  "sufficient"  annual  tax  to  meet 
indebtedness  duly  incurred  for  certain  govern- 
mental purpoaea  upon  the  requisite  vote.  These 
definite  and  special  provisions   treat  of  one 
phase  only  of  the  general  subject  of  Uxation, 
and  their  situation  in  the  organic  law  indicates 
the  intent  to  take  them  out  of   the  general 
declarations  as  to  rates  in  g  U.    O^*^,^"!.^;  fj 
we  have  shown,  those  provisions  of  fe  12  baa 
better  in  fact  be   stricken  out  of  the  funda^ 
mental  law,  for  they  wUlhave  utterly  perished 
by  construction. 
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0.  View  the  subject  as  we  may,  the  restric- 
tioDS  on  rates  in  ^  11  cannot  be  applied  to  an 
annual  taz  authorized  by  §  12,  without  reach- 
ing results  which  will  cancel  from  the  organic 
law  the  second  proviso  of  the  latter  section. 

That  must  be  the  inevitable  effect  of  follow- 
iDff,  and  attempting  to  apply,  the  Columbia 
raling. 

It  appears  impossible  to  give  that  ruling  ef- 
fect without  becoming  involved  in  difficulties 
the  solution  of  which  will  require  the  inter- 
preter to  discard  some  part  of  one  or  the  other 
of  these  sections  of  the  organic  law  to  reach 
any  uort  of  con<^istent  construction. 

It  seems  fiist  of  all  necessary  that  the  funds, 
permitted  by  §11  to  be  raised  ror  the  legitimate 
ordinary  purposes  of  the  government,  should  be 
preserved  from  invasion  or  diminution  by  any 
tax  levied  under  §  12.  Experience  demon- 
strates that  the  limitations  of  §  11  are  narrow 
enough,  even  as  applied  to  the  general  needs  of 
the  municipalities  which  that  section  governs. 
The  provisions  of  §  12  were  not  designed  to 
cut  down  the  annual  revenue  intended  for  the 
ordinary  wants  of  the  local  governments.  But 
such  a  cutting  down  would  be  imperative,  if 
the  first  alternative  ruling,  already  discussed, 
were  adopted. 

On  the  other  hand,  the  terms  of  §  12  are  not 
BO  drawn  as  to  permit  the  conclusion  that  the 
tax  levied  under  them  was  intended  to  be  any 
such  myth  as  it  would  be,  if  it  depended  only 
on  a  surplus  remaining,  each  year,  from  the 
rates  levied  under  §  11. 

The  only  escape  from  these  results  is  in  the 
reading  of  those  sections  which  we  have  above 
attempted  to  justify,  namely,  that  the  tax  ex- 
pressly authorized  in  the  last  lines  of  §  12  may 
be  imposed  in  excess  of  the  rates  named  in  g  11, 
if  the  other  limitations  in  g  12  are  observed. 

7.  We  believe  also  that  a  due  consideration 
of  the  exceptions  to  the  rate  limitations  of  §  11 
and  of  the  exceptions  in  §12  will  tend  to  show 
that  g  12  was  never  designed  to  be  operative 
merely  within  the  limits  as  to  rates  defined 
in  g  11. 

But  we  do  not  regard  that  point  as  requiring 
further  development  at  this  time,  and  in  view 
of  the  other  reasons  that  support  our  conclu- 
sion. 

8.  We  believe  that  conclusion  gives  proper 
and  full  effect  to  the  views  on  this  topic  an- 
nounced by  many  of  the  learned  members  of 
the  constitutional  convention  of  1875  during  its 
sessions,  and  it  is  in  accord  with  the  construe 
lion  which  the  members  of  the  general  as- 
sembly appear  to  have  adopted  in  various  en- 
actments in  regard  to  revenue. 

The  If^arned  trial  judge,  who  decided  the 
Columbia  Ccae  on  the  circuit,  felt  bound,  no 
doubt,  to  give  much  weight  to  some  remarks 
in  Barnard  M.  Knox  Ci>ww*y(18»l)105Mo.  8b2, 
13  L.  R.  A.  245,  which  seemed  to  point  to- 
ward the  result  reached  in  the  Columbia  judg- 
ment. But  in  the  Knox  county  case  those  re- 
marks were  unnecessary,  and  cannot  be  con- 
sidered to  have  authoritative  force. 

Our  judgment  is  that  the  ruling  in  the  Co- 
lumbia Case  should  no  longer  be  followed,  and 
that  we  should  adopt  a  position  which  will 
recognize  the  force  of  all  parts  of  gg  11  and  12. 

No  doubt  the  Columbia  ruling  might  belter 
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express  the  constitutional  commands  as  we 
would  wish  they  were  written,  and  the  learned 
judge  who  delivered  it  has  given  the  best  rea- 
son that  can  be  assigned  to  sustain  it;  but  we 
think  the  ruling  appears  faulty  when  practi- 
cally applied,  and  that  it  will  not  bear  the  tesia 
of  time  and  trial. 

9.  If  the  case  is  to  be  governed  by  the  terms 
of  §  12,  the  question  then  arises  whether  the 
limitations  of  that  section  have  been  exceeded. 

On  that  point  there  is  some  conflict  in  the 
precedents  from  other  states;  but  the  correct 
rule  we  chink  has  been  well  stated  by  Jud^e 
Dillon  in  the  latest  edition  of  his  work  oo 
Municipal  Corporations,  viz.: 

"Under  the  constitutional  provisions  in 
Iowa,  Illinois,  Indiana,  and  Pennsylvania,  re- 
ferred to,  it  is  held  that  a  corporation  may 
make  a  contract  (at  least  for  nenessaries)  coh- 
ering a  series  of  years,  upon  which  an  oblipra- 
tion  to  pay  may  arise  from  year  to  year  as  the 
thing  contracted  for  is  furnished;  and  in  such 
case,  the  whole  amount  which  may  ultimately 
become  due  does  not  constitute  a  debt  within 
the  constitutional  prohibition.  But  in  order  to 
ascertain  whether  the  corporation  by  such  con- 
tract is  transgressing  the  limit,  regard  is  bad 
only  to  the  amount  which  may  fall  due  within 
a  certain  year  or  other  period;  and  if  the 
revenues  for  that  year  or  other  period  are  suffi- 
cient, over  and  above  the  payment  of  the  oiber 
expenses,  to  pay  such  amount,  there  is  no  debt 
incurred  within  the  constitutional  prohibition." 
1  Dill.  Mun.  Corp.  4th  ed.  1890.  ^  ISOa. 

The  term  "indebtedness*'  is  a  wide  one,  and 
must  be  construed  in  every  case  in  accord  with 
its  context. 

It  has  been  very  recently  considered,  in  ita 
application  to  the  subject  in  hand,  by  the  court 
in  banc,  and  the  conclusion  was  announced 
that  such  an  obligation  to  pay  an  agreed  sum, 
year  by  year,  for  the  furnishing  of  certain 
necessary  supplies  during  a  term  of  twenty 
years,  was  not  an  immediate  indebtedness  for 
the  entire  amount  that  might  ultimately  be- 
come due  by  instalments  during  that  term. 

There  is  no  occasion  to  enter  into  an  original 
discussion  of  the  reasons  for  that  conclusion, 
since  they  have  been  already  given  in  the 
opinion  of  the  court  in  banc  in  Saleno  v.  Neonho 
(1895»  127  Mo.  627,  27  L.  R.  A.  769. 

Following  that  decision  we  hold  that  the  in- 
debtedness created  by  the  Lamar  ordinance  did 
not  pass  beyond  the  limits  as  to  amount  pre- 
scribed by  §  12. 

10.  On  the  remaining  point,  as  to  the  mean- 
ing of  "income  and  revenue  provided  f  )r  such 
year,"  in  §  12,  we  coincide  with  the  view  in 
dicated  in  the  divisional  opinion  in  the  present 
case. 

Itfollou)8  that  the  judgment  should  be  reversed 
and  the  cause  remanded.    It  is  so  ordered. 

Gantt.  Sherwood,  and  Rohinson,  JJ.» 

concur  in  this  opinion. 

Brace*  Ch.  J.,  and  McFarlane  and 
Bur^i^ess,  JJ.,  dissent  from  the  1st,  2d,  3d, 
4th.  5th,  6ih,  7th,  and  8th  paragraphs,  and 
concur  in  the  views  expressed  in  the  opinion 
delivered  in  this  cause  by  Chief  Justice  Black 
in  the  first  division. 
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1.  A  awarii  statement  bj* »  witness  la  not 

inadmissible  for  the  purpose  of  impeaobmeot, 
wbeo  its  accuracy  Is  denied  by  the  witness 
merely  because  it  was  procured  by  the  agent  of 
the  party  offering  it  without  notice  to  the  other 
party. 

1L  A  lady  passenger  whose  light  gangy 
summer  dress  is  ignited  on  an  opon  street 
car  by  a  match  carelessly  thrown  by  another 
pssspnger  after  lighting  a  cigarette  cannot  hold 
tbe  street  railway  company  liable  for  ber  in- 
juries, wbero  tbe  servant  in  charge  of  the  car 
was  not  chargeable  with  any  negligence. 

(March  8,  IBM.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  St.  liouis  Circuit  Court  in  favor  of  de- 
fendant in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  inflicted  by  fire  com- 
tnunicated  to  plaintiff's  clothing  while  in 
defendant's  car  which  defendant  negligently 
iailed  to  extinguish.    AJIrmed, 

The  facts  are  stated  in  the  opinion. 

Mesirs.  F.  Gottsehalk  and  Ed.  L.  Ootts- 
chalk  for  appellant. 

Mr,  Edward  S.  Robert,  for  respondent: 

If  a  witness  says  be  does  not  remember  mak- 
ing a  statement  contrary  to  his  testimony,  it 
may  be  shown  that  be  did.  Nothing  but  a 
direct  admission  will  deprive  the  party  of  the 
right  to  contradict  him. 

Peek  Y.  mtche^,  66  Mo.  114. 

Where  a  witness  admits  that  he  made  and 
si^ed  an  affidavit  it  may  be  read  in  evidence 
without  examining  him  in  regard  to  it. 

Spoanemcre  v.  CaJblet,  66  Mb.  579. 

When  a  witness  admits  having  written  a 
letter  it  may  be  read  in  evidence  without  ex- 
amiDing  him  as  to  its  contents. 

^te  V.  Stein,  79  Mo.  380. 

A  common  carrier  is  not  an  insurer  of  the 
fMssenger's  safety. 

Jackson  v.  Orand  Ave,  B.  Oo.  118  Mo.  199. 

If  the  Judgment  is  for  the  right  party  the 
supreme  court  will  not  reverse  the  cause  for 
hirers  in  the  instruction  or  in  the  admission  of 
testimony. 

FinUy  V.  i».  LouU  BefrigeratoT  d  W,  Q.  Co. 
^  Mo.  563:  Walsh  ▼.  St.  Louts  Exposition  d  M, 
H.  Asso,  101  Mo.  544;  Huse  ds  L.  Ice  db  Transp, 
Oo,  V.  Heinte,  102  Mo.  245;  Fortune  v.  Fife, 
105  Mo.  438;  Busliep  v.  Qlenn,  107  Mo.  331; 
Wolff  V.  CampbeU,  110  Mo.  120;  Iforton  v. 
Paxtou,  110  Mo.  456;  WilUams  v.  Mite^ull, 
112  Mo.  800. 

Oantt*  J.,  delivered  the  opinion  of  the 

<ourt: 
Tbe  defendant  is  a  street-car  company  oper- 

Note.— As  to  the  duty  of  a  carrier  to  protect  a 
msseDger  from  dssault  by  a  telJow  passenger,  see 
«iou  to  lU inula  C.  R.  Co.  v.  Minor  (Miss.)  16  L.  U.  A. 
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ating  its  cars  on  Jefferson  avenue  in  tbe  city 
of  St.  Louis.  On  the  9th  of  August,  1891, 
the  plaintiff,  a  young  lady,  with  a  compan- 
ion, another  young  lady,  Miss  Barrett,  was 
a  passenger  on  one  of  defendant's  cars  in 
charge  of  Henry  Keid,  the  driver.  Tlie  car 
was  what  is  known  as  a  **  bob-tail''  horae  sum- 
mer car,  and  the  driver  fills  the  place  of  both 
conductor  and  driver.  The  plaintiff  and  her 
friend  were  sitting  on  the  back  seat,  and  the 
car  was  moving  north.  As  the  car  reached 
a  point  near  the  northern  line  of  Washington 
avenue,  which  it  crosses  almost  at  right 
angles,  Henry  Yoss.  another  passenger,  ait- 
ting  opposite  plaintiff,  lit  a  cigarette,  and 
attempted  to  throw  tbe  match  out  of  the  back 
door.  Plaintiff  was  dressed  in  a  1  ight  gauzy 
summer  dress,  and  in  a  moment  after  Vosa 
threw  the  match  plaintiff's  dress  was  dis* 
covered  on  fire.  She  screamed,  as  did  the 
other  ladies,  four  or  five  in  number,  and  ran 
to  the  front  door,  and  told  the  driver  she  waa 
afire.  He  immediately  stopped  his  car.  In 
the  meantime  the  passengers  had  all  left  the 
car,  and  plaintiff  ran  off  screaming.  Mt.  J. 
F.  Robinson,  living  at  No.  700  Jefferson 
avenue,  happened  to  be  looking  out  of  hit 
window,  and  saw  plaintiff*s  dreaa  burning, 
and  witli  great  presence  of  mind  took  a  quilt, 
and  ran  to  her  rescue,  and  amothered  the 
flames  as  she  ran  up  the  steps  of  a  hospital 
near  bv.  Her  hands  and  arms  and  side  were 
severely  burned,  so  much  so  that  her  left 
hand  waa  crippled  and  rendered  useless. 
She  sues  the  company  for  the  negligence  of 
ita  driver,  the  gravamen  of  her  complaint 
being  contained  in  this  allegation  of  her 
petition:  **That  said  defendant's  car  waa 
under  tbe  charge  and  control  of  ita  agent. 
That  while  this^plaintiff  waa  sitting  in  said 
car,  to  be  carried  to  the  point  of  destination 
on  Jefferson  avenue  l)etween  Washington  and 
Lucas  avenue,  ber  dress  was  set  on  fire  on 
said  car,  and,  the  same  threatening  to  burn 
her  to  death,  she,  being  then  on  fire,  applied 
to  said  agent  and  driver  in  charge  of  and 
managing  said  car  for  protection  and  assist- 
ance, which  protection  and  asnistanoe  said 
defendant  waa  by  law  and  by  its  undertak- 
ing bound  and  obliged  to  render  and  extend 
to  lier ;  but  that  said  defendant,  by  its  said 
agent  and  driver,  refused  to  protect  or  assist 
her,  but,  on  the  contrary,  said  agent  and 
driver  rudely,  wrongfully,  and  unlawfully 
pushed  her  away,  and  compelled  her  to  jump 
from  the  car,  all  on  fire,  as  she  then  waa. 
That  the  fiame  could  easily  have  been  ex- 
tinguished at  the  time  she  applied  to  said 
driver  for  such  protection  and  assistance,  but 
by  his  refusal  to  do  so,  and  his  acts  in  the 
premises,  slie  waa  awfully  burned,  all  about 
her  body, "  etc.  The  case  was  tried  to  a  jury, 
and  a  verdict  returned  for  the  defendant,  and 
judgment  rendered  accordingly.  To  reverse 
the  judgment  plaintiff  assigns  two  errors: 
First,  in  admitting  in  evidence  an  affidavit 
made  by  Miss  Barrett,  a  witness  for  plaintiff, 
to  contradict  her  evidence  on  trial ;  second, 
error  in  the  instructions.  Of  the&e,  in  their 
order. 


168 


MisaouBx  Sttfbeicb  Coubt. 


Mab.^ 


L  When  this  affidavit  was  offered,  ooun- 
■el  waived  all  obJectiooB  to  it  save  that  ^  the 
i^davit  was  taken  bv  an  asent  of  defendant 
without  notice  to  plaintiff.  ^  BuMeU  v.  GIm- 
ier,  98  Mo.  858.  The  witness  did  not  admit 
she  had  made  the  statement  shown  her  in 
her  affidavit.  She  intimated  very  plainly 
that  her  statement  had  not  been  written  down 
as  she  gave  it.  Nothing  less  than  an  un- 
equivocal admission  that  the  witness  made 
the  very  statement  attributed  to  him  or  her 
will  deprive  the  other  party  of  proving  the 
statement.  Peek  v.  Ritchie,  66  Mo.  114. 
That  a  witness  may  be  impeached  by  con- 
tnidictorv  statements  made  out  of  court  will 
not  certainly  be  controverted  at  this  late  day. 
It  is  elemental,  and  surely  the  fact  that  the 
contradictory  statement  is  under  the  solem- 
nity of  an  oath  does  not  lessen  its  value  for 
impeachment.  The  mere  fact  that  the  sworn 
statement  was  procured  by  an  Agent  of  the 
party  oftering  it  does  not  affect  its  compe- 
tency. If  it  be  claimed  that  any  fraud  was 
perpetrated  in  suppressing  a  part  of  the  state- 
ment, or  that  a  statement  is  inserted  which 
the  witness  insists  he  did  not  make,  he  is 
entitled  to  explain  it,  and  the  whole  matter 
is  left  to  the  trier  of  fact,  whether  court  or 
jury,  to  weigh  the  credibility  of  the  wit- 
ness, but  it  does  not  affect  the  admissibility 
of  the  statement.  There  is  no  merit  in  this 
assignment,  ^fgie  v.  Nolan,  96  Mo.  85. 
Overruling  Priest  v.  Wav,  87  Mo.  16. 

d.  That  the  court  erred  in  not  instructing 
the  jury  as  to  the  proper  degree  of  care  re- 
quired of  a  carrier  of  passengers  we  think  is 
true.'  While  not  insurers,  street-ciar  compan- 
ies are  carriers  of  passengers,  and  are  held 
to  that  high  degree  of  care  that  is  demanded 
of  other  railways  in  carrying  passengers; 
that  is  to  say,  the  highest  degree  of  practi- 
cable care  and  diligence  which  prudent  men 
would  observe  in  a  like  business,  and  under 
similar  circumstances.  Jackson  v.  Grand 
Ave.  B.  Co.  118  Mo.  199;  Clark  t.  Ohieago 
d  A.  R  Oo,  127  Mo.  197 ;  Waller  t.  Hanni- 
bal  A  8t,  J.  B  Co.  88  Mo.  608 ;  Furnish  v. 
Missouri  P.  B  Co,  102  Mo.  488.  But,  con- 
cedinjT  this,  how  could  the  jury  have  reached 
a  different  conclusion?  Plaintiff's  counsel 
admit  that  the  starting  of  the  fire  was  in  no 
manner  attributable  to  any  negligence  on 
part  of  defendant.  A  fellow  passenger  threw 
a  lighted  match  into  plaintiff's  dress  in  an 
open  summer  car.  Her  dress  was  of  the  1  ight- 
est  material,  and,  before  defendant's  driver 
knew  anything  of  it,  or  by  the  exercise  of 
the  highest  decree  of  care  could  have  antici- 
pated such  a  misfortune,  the  unfortunate  lady 
was  enveloped  in  fire.  What  did  prudence 
of  the  highest  character  demand?  Evidently 
the  first  step  was  to  stop  the  car.  This  Mids 
Barrett,  plaintiff's  own  witness,  says  the 
driver  did  immediately,  and  she  is  corrobo- 
rated by  all  the  other  witnesses  as  to  this. 
What  next?  Plainl  v,  to  aid  the  unfortunate 
young  lady  by  assisting  in  using  any  and 
all  appropriate  means  at  hand  to  extinguish 
the  fire.  There  is  not  a  scintilla  of  evidence 
that  the  driver  had  any  appliance  suitable 
for  such  a  purpose.  Nor  could  it  be  expected 
that  the  proprietor  of  this  horse  car  on  a  sum- 
mer day  would  have  anticipated  that  one  of 
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its  passeagers  would  be  burned  in  this  way. 
The  most  prudent  man  would  never  hav»- 
thought  of  such  an  accident,  nor  have  fur- 
nished such  a  car  in  such  weather  with  flra- 
extinguishers.      The  car  was  only  12  feet, 
long,  and  the  moment  the  plaintiff  foun<ft 
she  could  not  escape  through  the  front  door- 
she  ran  out  the  rear  door.     The  evidence  of^ 
the  driver,  who  had  died  in  the  meantime, 
was  preserved  in  a  deposition,  and  he  testified 
he  burnt  his  hands  in  the  effort  to  assist- 
plaintiff ;  that  he  called  to  Voss,  who  dropped 
the  match,  ^to  pull  her  dress  off  of  her.*^ 
Considering  the  rapidity  with  which  her^ 
dress  burned,  the  circumstances  under  whic^ 
it  was  ignited,  the  promptness  of  the  driver- 
in  stopping  the  car,  and  the  escape  of  plain- 
tiff from  the  car  by  the  rear  door  before  the- 
driver  could  possibly  reach  her  after  halting- 
his  team,  it  must  be  ruled  that  this  deplor- 
able accident  was  in  no  manner  the  result 
of  any  negligence  or  wrong  on  the  part  or 
defendant  or  its  servant,  but  was  wholly  at- 
tributable to  the  party  who  carelessly  threw 
the  match  into  the  inflammable  material  or 
which  plaintiff's  dress  was  made ;  and  there- 
is  no  evidence  showing  that  the  driver  coul<i 
have  averted  the  damage  had  he  reached  her 
before  Mr.  Robinson  did.     It  is  due  to  tfae- 
driver  to  say  that  the  allegations  that  he 
forced  her  off  the  car  and  treated  plaintiffs 
brutally  were  not  supported  by  the  evidenoo- 
nor  credited  by  the  Jury,  and  plaintiff's  evi- 
dence of  his  swearing  at  her  or  pushing  her 
can  well  be  attributed  to  her  very  great  ex- 
citement at  the  time.     The  verdict  of  the- 
lury  was  for  the  right  party,  notwithstand- 
ing the  errors  in  the  instructions,  and  the- 
judgment  will  not  be  reversed  under  suc^ 
circumstances. 
Judgment  afflrmsd. 

Sherwood  and  "AuxfgemWt  JJ^*t  0Dnciir< 

Sherwood,  J.,  concurring: 

I  would  have  thought  the  foregoing  case- 
correctly  decided  but  for  the  recent  decisioi> 
in  Fucha  v.  8t.  Louis  (Mo.)  81  8.  W.  115. 
where   it  i^  said:    ^'All   the   facts   whlc^ 
made  the  sewer  dangerous  might  fairly  hav»- 
been  found  to  be  within  the  knowledge  of  the- 
city  officials  after  the  lapse  of  time  follow- 
ing  the  fire.     .     .     .    Carefully   managed 
sewers  do  not.  according  to  the  common  ex- 
perience of  men,  usually  blow  up,  and  scatter 
destruction  and  death.     Such  a  performance- 
is  of  itself  entitled  to  consideration,  on  the  is- 
sue of  care  in  respect  of  such  property ;  or,  a». 
some  jurists  have   said,   'The  thing  itself 
speaks. '  Had  the  cover  of  the  large  opening- 
west  of  the  saloon  been  removed, so  as  to  allow 
the  direct  escape  of  the  gas  at  that  point,  it- 
may  be  that  the  disaster  would  have  been^ 
avoided.     It  was  not  removed ;  nor  do  any 
other  steps  appear  to  have  been  taken  in  re- 
gard to  tne  care  of  the  sewer  by  the  city  au- 
thorities after  the  flow  of  the  oil  into  it  oa 
the  22d  of  July.     It  is  not  always  consistent 
with  common  prudence  to  await  a  catastrophe- 
before  taking  precautions  against  it.     Nor  ie. 
it  conclusive  of  careful  nianagment  that  a. 
particular  disaster  has  never  before  occurred. 
.     .     .    To  what  extent  such  foresight  is  de- 
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Bftsded  by  the  duty  to  use  ordinary  care  it 
would  be  very  difficult  to  say.  We  shall  not 
attempt  to  generalize  on  Uiat  topic  now." 
And  so  the  action  of  the  trial  court  in  that 
case  in  granting  a  demurrer  to  plaintiff's  evi- 
dence waa  reyersed,  and  the  cause  remanded. 
Adoptin)^  the  language  Juat  quoted  as  pecul- 
iarly applicable  to  the  case  at  bar,  wherein 
(like  Mm/4«*  Ckue)  no  such  accident,  it  seems, 
had  ever  occurred  in  a  street  car  before,  let 
me  apply  to  the  case  in  hand  the  principles 
so  succinctly  and  lucidly  announced  and  lu- 
minously expounded  in  Fuehi*  Cam.  And  in 
making  such  application  I  find  that  this  case 
is  far  stronger  in  its  facts  for  warranting  a 
recovery  than  that  case,  for  the  reason  that 
matches,  since  their  invention,  and  when  in 
careless  hands,  have  frequently  set  fire  to 
dresses  and  other  things,  thereby  causing  ex- 
tensive conflagrations!  And  it  is  a  well- 
known  fact  (a  fact  so  well  known  that  ju- 
dicial notice  may  be  taken  of  it)  that  men 
ride  in  them  *'open  summer  cars,**  that  while 
thus  riding  it  is  quite  a  common  occurrence 
for  them  to  light  and  smoke  cigarettes.  And 
it  is  also  a  common  and  well  known  fact  that 
ladies,  in  warm  weather,  frequently  wear 
dresses  of  a  light,  gauzy,  and  tinder- like  ma- 
terial, as  that  worn  by  plaintiff.  So  that  on 
that  9th  day  of  August,  1891,  in  that  *'open 
rammer  car,"  you  haye  assembled  in  close 
jQztapoaition  all  of  the  constituent  elements 
and  conditions  necessary  to  cause  the  injury 
which  actually  did  occur.  True,  it  does  not 
appear  that  a  lady's  dress  ever  took  flre  from 
the  careless  dropping  of  a  match  in  an  "open 
rammer  car,"  but  that  such  and  similar  oc- 
currences have  taken  place  from  that  and 
similar  causes  in  other  localities  is  a  matter 
of  common  knowledge  and  common  obserya- 
tion;  while,  on  the  other  hand,  such  an  ac- 
cident as  that  of  a  sewer  exploding  has  never 
(according?  to  the  evidence  in  Iihichs*  Case) 
occurred  before  since  thi^i terrene  first  swuns 
her  green  disk  into  her  ceaseless  orbit  around 
the  sun.  So  that  in  the  case  at  bar  you  haye 
present  the  conditions  and  the  possibility  of 
plaintiff's  dress  taking  flre,  coupled  with  the 
probability  that  it  would  do  so  from  the  fact 
that  dresses  and  similar  materials  had  done 
10  in  other  instances  and  in  other  localities, 
where  were  assembled  together  gauzy  dresses, 
careless  fingers,  matches,  and  a  motive  for 
the  latter's  ignition.  Besides,  it  is  not  to  be 
overlooked  that  in  this  case  there  was  due  to 
plaintiff  from  the  defendant  company  the 
"bi/^hest  degree  of  care,"  while  from  the  de- 
fendant city,  in  Fuehs*  Cam,  there  was  due 
(if,  indeed,  any  degree  of  care  at  all  in  re- 
spect to  an  unexpected  explosion  of  gases) 
only  ordinary  care.  Nor  is  it  to  be  forgotten 
that  in  the  latter  case  the  city  was  engaged 
in  the  performance  of  a  public  and  govern - 
meDtal'duty,  promotive  of  the  public  health, 
in  the  discharge  of  which  duty  a  munici- 
pality is  never  held  liable,  while  the  defend- 
ant company  in  this  instance  was  pursuing 
its  own  private  business  as  a  common  carrier, 
for  its  own  private  gain.  When  I  thus  con- 
trast the  facts  in  Fuchi'  Case  with  those  in 
the  present  action,  when  I  consider  the  higher 
degree  of  care  due  in  the  latter  esse,  when  I 
consider  also  that  accidents  of  ladies'  dresses 
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catching  fire  are  of  frequent  occurrence  and 
of  public  notoriety,  but  that  explosions  from 
gases  in  sewers  never  had  occurred  before  tha 
Fuchs  incident,  and  yet  that  in  the  Fuehe* 
Case  the  city  was  held  prima  facie  liable, 
though  no  means  or  causes  were  pointed  out, 
either  in  the  petition  or  in  the  opinion, 
whereby  the  city  could  have  anticipated  or 
prevented  the  accident,— I  feel  constrained 
to  say,  while  following  the  lines  laid  down 
in  that  case,  that  if  it  was  the  duty  of  the 
city  (required  only  to  exercise  ordinary  care) 
to  anticipate  and  to  provide  against  the  un- 
expected, and  to  formulate  means  and  meas- 
ures to  prevent  the  odcurrenoe  of  somethinr 
which  it  had  never  entered  into  the  heart  of 
man  to  conceive  of  as  possible,  that  then  in 
this  case  ''all  the  facts  which  made  the  open 
summer  car  dangerous  might  fairly  have  been 
found  to  be  within  the  knowledge  ef  the  de- 
fendant's officials  after  the  lapse  of  time  fol- 
lowing the  fire, "  catching  ladies'  dresses  for 
so  many  years,  and  in  so  many  various  waya 
and  localities,  prior  to  the  building  of  de- 
fendant's road,  that,  therefore,  it  cannot  be 
logically  or  lawfully  said,  as  is  said  in  this 
case  (if  Fuchs*  Ca$e  contains  either  logic  or 
law)  :  "Nor  could  it  be  expected  that  tho 
proprietor  of  this  horse  car,  on  a  summer 
day,  would  have  anticipated  that  one  of  tho 
passengers  would  have  been  burned  in  thia 
way.  The  most  prudent  man  would  never 
have  thought  of  such  an  accident,  nor  have 
fumii^ed  such  a  car  with  fire  extingishers.  * 
And,   coupling  together  by  quotation  and 

Saraphrase  the  forceful  thoughts  of  my  two 
istinguidied  associates  within  tha  narrow 
confines  of  a  single  page,  I  may,  using  as  few 
as  possible  of  my  own  poor  words,  oy  wav^ 
of  comment,  observe  further  that,  had  such 
fire  extinguishers,  or  a  tank  of  water  on  top 
of  the  car,  with  suitable  hose  attached,  ex- 
tending down  into  Uie  car,  been  provided, 
**  so  as  to  allow  the  direct  escape"  of  water 
at  that  point  onto  the  burning  dress,  **  it  nuiy 
he  that  the  disaster  would  have  been  avoia- 
ed.**  But  neither  extinguishers  nor  tank, 
etc.,  were  provided,  ''nor  do  any  other  stepa 
appear  to  have  been  taken  in  regard  to  th» 
care  of  the  car  bv  the  defendant  s  authori- 
ties.** On  ''carefully  managed**  horse  cars, 
"according  to  the  common  experience  of 
men,**  cigarette  smokers  do  not  usually  cast 
burning  matches  on  ladies'  dresses,  and 
thereby  scatter  flames  and  danger  of  a  burn- 
ing death.  "  It  is  not  always  consistent  with 
common  pnidence  to  await  a  catastrophe  be- 
fore taking  precautions  against  it.  **  No  mat- 
ter whether  you  have  any  reason  to  antici- 
pate  such  a  catastrophe  or  not,  or  whether, 
anticipating  it,  you  could  have  done  any- 
thing  to  prevent  it.  "Nor  is  it  conclusive 
of  careful  management  that  a  particular  dis- 
aster has  never  t>ef ore  occurrea. "  "To  what 
extent  such  foresight  is  demanded  by  the 
duty  to  use  ordinary  care  it  would  be  very 
difficult  to  say."  It  would  seem  so,  and  ft 
would  further  seem  that  if  this  court,  with 
all  the  facts  before  it  which  constituted  and 
caused  the  unexpected  and  litigated  injury, 
declares  it  "very  difficult  to  say**  "to  what 
extent  such  foresight  is  demanded  by  the- 
duty  to  use  ordinary  caie, "  that  assuredly  ik 
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defendant  should  not  be  required  to  more 
clearly  perceive  by  its  ''foresight"  the  extent 
of  its  precautionary  daty  than  this  coart 
with  all  the  light  of  surrounding  circum- 
stances is  able  to  perceive  after  looking 
through  its  ** hindsight."  But  I  ''shall  not 
attempt  to  generalize  (or  particularize)   on 


that  topic  now.  **  In  conclusion,  I  am  forced 
to  say  that  it  will  require  something  more 
penetrating  and  powerful  than  a  cathode  ray 
to  discover  and  discern  the  why  and  the 
wherefore  that  the  plaintiff  in  Pueh»*  Gcu^ 
should  win  and  the  plaintiff  in  this  case  lose. 


'  NEW  JERSEY  SUPREME  COURT. 


6TATE  of  New  Jersey,  CONSOLIDATED 
TRACTION  COMPANY,  Prosecutor. 

V, 

The  City  of  ELIZABETH. 


«.. 
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1  •  The  prevamption  is  that  an  ordlnaAee 

within  the  powers  srranted  to  a  muDioipality  in 
its  charter  is  reasonable,  unless  from  its  inherent 
character  or  from  evidence  it  is  demonstrated  to 
be  unreasonable. 

S.  An  ordinanee  prohibiting  the  use  of 
•alt  on  a  street  railway  track  except  on 
ouryea  at  street  oomers  is  not  invalid  as  an  im- 
pairment of  the  franchise  of  a  street  railway 
company,  or  a  restriction  of  the  operation  of  its 
road,  merely  because  it  will  occasion  incon- 
Tenience,  or  in  volveezpease,  or  prevent  the  com- 
pany from  operating  its  road  so  successfully. 

8.  Evidence  that  the  nae  of  salt  is  neces- 
sary to  make  it  possible  to  ran  street 
cars  at  a  low  place  in  which  the  water  mthers 
^urinK  the  day  and  freezes  at  night  is  not  sufficient 
to  show  that  an  ordinance  prohibiting  the  use  of 
salt  is  unreasonable,  where  itdoes  not  appear  that 
at  reasonable  expense  the  water  cannot  be 
<divertfld  from  the  tracks. 

(March  20, 1896.) 

CERTIORARI  to  test  the  validity  of  an 
ordiuance  of  the  City  of  Elizabeth  prohibit- 
ing the  use  of  salt  upon  street-car  tracks.  Di$- 
friMsed, 

The  material  provisions  of  the  ordinance 
were  "that  hereafter  no  person  or  persons,  cor- 
poration or  corporations  shall  put,  throw,  or 
place  salt,  rock  salt,  saltpetre,  or  any  other 
kind  of  salt,  or  cause  the  same  to  he  put, 
thrown,  or  placed  on  any  street  railway  track 
or  other  part  of  the  street  or  streets  within  the 
city  of  Elizabeth,  under  a  penalty  of  $10  for 
«ach  offense,  provided  that  any  street  railway 
•company  may  use  salt,  rock  salt,  or  saltpetre 
on  all  curves  of  their  railways  leading  from  one 
«treet  or  avenue  into  another  street  or  avenue 
running  at  right  angles  therewith." 

I    Mr,  Frank  Berg^en*  for  prosecutor: 

A  right  granted  by  statute  cannot  be  taken 
away  by  an  ordinance. 

Allen  V.  Jersey  City,  58  N.  J.  L.  622;  State, 
North  Hudeon  County  R,  Co,,  v.  Hoboken,  41 
N.  J.  L.  11;  State,  Hudson  TeUph.  Co.,  v.  Jersey 
City,  49  N.  J.  L.  808;  Dill.  Mun.  Corp.  4th  ed. 
|§  819-827,  874;  Cooley,  Const.  Lim.  5th  ed. 

The  prosecutor,  by  virtue  of  the  act  under 
which  it  was  organized,  has  express  authority 

NOTB.— As  to  the  use  of  salt  on  railway  tracks  to 
prevent  freezing,  see  also  Kirk  v.  Norfolk  ft  W.  B. 
€o.  (W.  Va.)  pose,  — s 
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to  enter  upon  any  street  on  which  a  street  rail- 
way is  or  may  be  constructed  wiih  the  consent 
of  Its  owners  and  operate  the  same  without  the 
consent  of  the  municipality,  and,  in  so  far  as 
the  ordinance  in  question  interferes  with  the 
operation  of  the  street  railroads  of  the  prosecu- 
tor in  Elizabeth  without  reasonable  cause,  it  ia 
in  conflict  with  the  traction  act  of  1898,  and 
with  the  rights  of  the  prosecutor. 

State,  North  Hudson  County  R,  Co.,  v.  Hobo- 
ken,  supra;  Com,  v.  Temple,  14  Gray,  69. 

i^r.  James  C.  Coiuiollj'»  for  defendant: 

The  city  is  bound  to  keep  its  streets  in  a 
clean  and  healthy  condition,  and  may  prohibit 
the  depositing  of  anything  on  the  street  which 
may  prove  injurious  to  the  public  or  add  to  the 
accumulations  which  are  removed,  from  time 
to  time,  at  the  expense  of  the  public 

Dry  Dock,  E.  B.&B.R.  Co,  v.  Neu>  York,  47 
Hun.  221. 

The  city  has  full  control  over  its  streets, 
and  may  forbid  the  removal  of  snow  in  any 
manner. 

Union  R.  Co,  v.  Cambridge,  11  Allen,  287; 
Broadway  &  S.  Ave.  R,  Co,  v.  New  York^  49 
Hun,  126;  Dill.  Mun.  Corp.  4th  ed.  §  718.  714; 
Elliott,  Roads  &  Streets,  573-581. 

The  city  may  enforce  whatever  reasonable 
regulations  may  be  necessary  to  prevent  injury 
to  the  public  or  to  private  persons. 

Pennsylvania  R,  Co.  v.  Jersey  City,  47  N.  J. 
L.  286;  Tiedeman,  Pol.  Powers,  §  598;  StaU^ 
Delaware,  L.  &  W.  R,  Co,,  v.  East  Orange,  41 
N.  J.  L.  127;  Elliott,  Roads  &  Streets.  564;  28 
Am.  &  Eng.  Enc.  Law,  9981001,  and  notes; 
Booth,  Street  Railway  Law,  g  289,  p.  286. 
^  280,  p.  818;  Broadway  db  8,  Ave.  R.  Co.  ▼. 
New  York,  supra. 

Where  a  municipality  legislates  on  a  matter 
clearly  within  it  power,  its  regulations  will  not 
be  regarded  as  unreasonable.  The  party  who 
attacks  such  regulations  must  show  that  they 
are  unreasonable. 

State,  Trenton  Horse  R. Co,,  v.  Trenton,  53 N. 
J.  L.  182, 11  L.  R.  A.  410;  Haynes  v.  Cape  May. 
50  N.  J.  L.  55;  Booth,  Street  Railway  Law, 
^§  228,  224;  Elliott,  Roads  &  Streets,  383,  578- 
581;  Tiedeman,  Pol.  Powers,  598;  State,  Dek^ 
uare,  L,  db  W,  R,  Co,,  y.  East  Orange,  supra. 

Depve,  J.,  delivered  the  opinion  of  the 
court: 

The  ordinance  under  review  was  passed  in 
virtue  of  §  81,  subd.  7,  and  §  82,  or  the  city 
charter  (Pub.  Laws  1863.  pp.  118-123).  It 
is  contended  by  the  prosecutor  that  the  ordi- 
nance is  invalid  for  two  reasons:  First,  that  it 
is  unreasonable;  and,  second,  that  it  is  an  in* 
vasion  of  the  legal  rights  of  the  prosecutor  in 
respect  of  the  company's  exercise  of  its  fran- 
chises within  city  limits. 
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The  powerof  the  municipality,  byordiDaDce, 
lomake  reasonable  regulations  controlliDir  the 
operations  of  street-railway  companies  within 
the  city  is  undoubted.    The  franchise  granted 
to  those  companies,  to  use  the  streets  of  the 
city  for  railroad  purposes,  affords  no  immunity 
from  any  police  control  to  which  a  citizen 
could  be  subjected.    State,  Trenton  Bores  B. 
Co.,  V.  Trenton,  53  N.  J.  L.  132.  11  L.  R.  A. 
410.  The  ordinance  set  aside  in  the  North  Hud- 
*on  County  R.  Cam  was  an  ordinance  requiring 
the  company   to  pay  an   annual  license   fee 
for  each  of  its  can*,   the  amount  of   which 
fee  was  such  as  to  show  that  the  ordinance 
uras  intended  for  the  purposes  of  revenue, 
and    the    city  had  not  the   requisite  power 
to  exercise  the  licensing  power  to  provide  rev- 
«Due.     The  court  distinctly  affirmed  the  valid- 
ity of  ordinances  of  the  character  of  the  ordi- 
nance in  question,  if  they  were  reasonable, 
and  held  that  the  le^slature,  when  it  authorized 
the  use  of  the  public  streets  for  such  purposes, 
is  presumed  to  have  iotended  that  the  grantee 
of  the  franchises  should  hold  its  privileges 
subject  to  such  regulations  as  are  reasonably 
necessary  for  the  common  use  of  the  street  for 
a  street  railway  and  for  ordinary  travel.    State, 
Horth  Hudson  County  R.  Co,,  v.  Hoboken,  41 
"S.  J.  L.  71.     The  subject  of  municipal  regula- 
tion of  street  railroads  is  fully  discussed  in 
Booth,  Street  Railway  Law,  §§  223-239.  in- 
clusive.    The  liability  of  this  company  to  mu- 
nicipal regulation   by  the  city  of  Elizabeth  is 
also  affirmed  by  the  terms  of  the  law  under 
which  it  holds  and  exercises   its  franchises. 
The  noiain  branch  of  its  street-railway  system 
was  constructed  by  the  Elizabeth  &  Newark 
Horse-Railroad  Company, — a  company  incor- 
porated by  a  special  act  passed  March  25. 1864. 
The  15th  section  of  that  company's  charter 
enacts  'Hhat  the  said  company   shall  within 
tbe  limits  of  the  city  of  Elizabeth  in  all  things 
he  subject  to  the  provisions  of  the  charter  and 
ordioauces  of  said  city,  now  or  hereafter  to  be 
m  force."    Pub.  Laws  1864.  p.  604.     The  rest 
of  its  tracks  in  the  city  were  laid  by  the  Union 
County  Street  Railway  Company,  which  was 
incorporated  under  the  general  railroad  act  of 
lt<86.  the  19th  section  of  which  empowered  the 
municipal  authorities  to  establish  such  reason- 
able regulations  as  to  the  mode  of  use  of  the 
tracks,  and  the  removal  of  snow  and  ice  there- 
from, as  the  interest  and  convenience  of  the 
public   may  require.    Pub.  Laws  1886.  pp. 
185-193.     Subsequently,  by  consolidations  and 
leases,  the  property  and  franchises  of  these 
two  companies  becamed  vested  in  the  Consoli- 
dated Traction  Company,  the  prosecutor  in  this 
ease.    That  consolidation  did  not  enlarge  the 
franchises,  powers,  or  privileges  of  the  origi- 
nal companies  In  tbe  city  of  Elizabeth,  and 
tbe  new  company  took  tbe  rights  and  fran- 
chises it  acquired  by  the  consolidation  subject 
to  the  original   conditions    and    limitations. 
State,  Wilbur,  ▼.  Trenton  Pass.  R.  Co,  57  N. 
J.  L.  212.    The  contention  of  the  prosecutor 
is  that  the  use  of  salt  in  removing  ice  from  its 
tracks  is  not  attended  with  any  inconvenience, 
^liacomfort,  or  injurious  consequences  to  the 
public,  and  the  ordinance  therefore  is  an  arbi- 
trary and  unreasonable  interference   with  the 
company  in  the  management  of  its  property 
and  the  conduct  of  its  business.  Much  evidence 
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on  both  sides  of  this  controversy,  consisting  of 
the  testimony  of  experts  taken  under  the  rule, 
and  pamphlets  and  official  reports  on  the  sub- 
ject, has  been  laid  before  the  court.  Where 
an  ordinance  is  wiihin  the  powers  granted  to 
the  municipality  in  its  charter,  the  presump- 
tion is  that  it  is  reasonable.  The  judicial 
power  to  declare  it  void  can  be  exerted  onl^ 
when,  from  the  inherent  character  of  the  ordi- 
nance, or  from  eyidence  taken  showing  ita 
operation,  it  is  demonstrated  to  be  unreason- 
able. State,  Trenton  Horse  R,  Co,,  ▼.  Trenton, 
58  N.  J.  L.  182-140,  11  L.  R.  A.  410;  Paxson 
▼.  Suteet,  18  N.  J.  L.  196;  Booth,  Street  Rail- 
way Law,  g§  224-280.  The  ordinance  was 
passed  by  the  unanimous  TOte  of  the  city  coun- 
cil and  was  signed  by  the  mayor.  The  testi- 
mony with  respect  to  the  injurious  effects  of 
the  use  of  salt  in  removing  snow  and  ice  from 
railroad  tracks  is  conflicting,  and  is  not  of  such 
force  and  effect  in  favor  of  the  prosecutor's 
contention  as  would  justify  us  in  condemning 
the  official  action  of  tbe  city  authorities. 

The  second  ground  on  which  the  ordinance 
is  assailed  is  that  it  impairs  the  company's  fran- 
chises to  such  a  degree  as  to  be  unlawful. 
These  companies  possess  franchises  acquired 
under  the  authority  of  the  state  legislature. 
The  argument  was  that  the  prosecutor,  having 
complied  in  all  respects  with  the  conditions 
upon  which  its  use  or  the  streets  became  entirely 
lawful,  to  the  full  extent  of  its  grant  of  fran- 
chises, was  therefore  entitled  to  have  such  use 
of  the  streets  as  would  enable  the  company  to 
exercise  ita  franchises  therein  as  fully  as^auth- 
orized  by  the  legislative  grant,  unimpaired  by 
municipal  interference.  The  power  granted 
to  municipal  bodies  to  legislate  by  ordinance  ia 
undoubtedly  a  grant  to  a  subordinate  body,  and 
its  legislative  acts,  when  counter  to  the  acts  of  the 
state  legislature,  must  therefore  give  way;  but 
these  companies  nevertheless  hold  their  fran- 
chisea  subject  to  such  municipal  regulations  as 
do  not  unreasonably  or  unnecessarily  interfere 
with  the  exercise  of  the  franchises  conferred 
by  the  legislature.  AUen  v.  Je^'sey  City,  53  N. 
J.  L.  522.  In  considering  this  ground  of  ob- 
jection, the  status  of  these  companies  in  their 
use  of  the  streets  must  be  borne  in  mind.  A 
street-railroad  company  uses  as  its  roadbed 
public  streets,  provided  and  improved  at  pub- 
lic expense,  and  acquired  and  held  for  the 
benefit  and  advantage  of  the  public  at  large. 
In  this  respect  such  a  company  occupies  a  po- 
sition different  from  that  of  a  railroad  com- 
pany, exercising  its  franchises  and  transacting 
its  business  upon  a  roadbed  provided  at  its  own 
cost  and  for  its  exclusive  use,  except  at  cross- 
ings over  streets  and  highways.  The  legisla- 
ture, in  authorizing  a  street-railway  company 
to  make  use  of  the  public  streets,  intended  that 
the  grantee  of  such  privileges  should  be  sul>- 
ject  to  municipal  regulations  of  u  greater  scope 
than  would  be  allowable  in  the  case  of  com- 
panies occupyinq^  and  using  their  own  road- 
bed. To  justify  the  vacation  by  the  court  of 
an  ordinance  regulating  a  street-railroad  com- 
pany's use  of  the  street,  which  otherwise 
would  belep^l,  on  the  6:round  that  it  impaired 
the  company's  franchises,  or  restricted  the 
operation  of  its  railroad,  the  proof  should 
amount  to  a  demonstration  that  the  enforce- 
ment of  the  ordinance   will  necessarily  have 
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tbat  effect.  Tbat  the  company  cannot  so  sac- 
cessfully  operate  Us  road  under  the  restrictions 
prescribed  by  the  ordinance,  wbicb  would  oc- 
casion inconvenience  or  involve  expense,  will 
not  be  sufficient  to  justify  sucb  judicial  action. 
Witbin  the  limits  here  indicated,  the  subject 
must  be  left  to  the  judgment  and  discretion  of 
the  municipal  authorities.  In  the  AUen  Case 
the  company  whose  rights  were  involved  was 
a  steam-railroad  company,  operating  its  rail- 
road exclusively  under  legislative  authority, 
upon  its  own  roadbed,  and  making  no  use  of 
the  streets  except  at  the  crossings  of  their  tracks 
over  them.  The  effect  of  the  ordinance  which 
the  court  held  inoperative  as  against  the  com- 
pany in  making  a  crossing  over  streets,  if  en- 
forceable against  th^  company  or  its  workmen, 
would  necessarily  have  been  to  make  the  fran- 
chises of  the  company  exercisible  only  by  the 
consent  of  the  board  of  aldermen,  and  to  sub- 
ject its  right  to  exercise  its  franchises  under  its 
charter  to  the  will  of  the  legislative  department 
of  the  city  government.  In  Union  n.  Co.  v. 
Cambridge,  11  Allen,  287,  a  city  ordinance 
which  absolutely  forbade  the  removal  of  snow 
and  ice  from  the  tracks  of  a  street  railroad  was 
sustained.  The  ordinance  in  question  was 
passed  under  a  statute  identical  in  language 
with  the  19th  section  of  the  seneral  railroad 
act  of  1886,  quoted  above.  The  contention  on 
behalf  of  the  company  in  that  case,  as  it  has 
been  on  this  argument,  was  that  the  company, 
having  the  franchise  to  lay  down  a  railway  in 
the  streets  and  run  cars  upon  it,  had,  as  inci- 
dent to  such  franchise,  a  right  to  do  whatever 
was  necessary  to  make  the  use  available,  and 
therefore  the  right  to  remove  obstructions  of 
snow  and  ice  which  might  impede  or  wholly 
stop  the  running  of  its  cars.  The  ordinance 
nevertheless  was  sustained,  and,  upon  this  con- 
tention of  the  company,  the  reasoning  of  the 
court  was  that  the  use  of  the  street  was  granted 
to  the  company  only  in  common  with  others; 
tbat  the  snow  and  ice  which  it  might  be  de- 
sirable or  necessary  for  the  company's  purposes 
to  remove  might  l>e  very  important  for  the  con- 
venience of  other  travelers  to  retain,  and  that 


the  preponderance  of  public  convenience  sboulci 
govern;  that  the  power  and  duty  of  deciding, 
which  course  was  advisable  were  vested  by  law 
in  the  city  authurities,  Hud  it  was  not  to  be- 
supposed  tbat  their  decision  was  made  without, 
g'-od  reason.  And  in  J>ry  Dock,  E,  B.  dt  H. 
li.  Co,  V.  New  York,  47  Hun,  221,  an  ordinance 
prohibiting  the  use  of  sand  on  a  street  railway 
was  held  to  be  valid,  although  it  was  alleged  by 
the  company  tbat  the  pavement,  by  ui>e.  had 
become  so  worn  and  slippery  tbat  otherwise  it 
could  not  run  its  cars  with  safety  to  its  horses. 
It  is  not  necessary,  under  the  proofs  in  this  case., 
to  affirm  or  deny  a  power  in  the  city  govern- 
ment over  street  railroads  as  extensive  and  far- 
reaching  as  was  held  in  the  opinion  of  the  court 
in  the  Cambridge  Cam.  The  evidence  pro- 
duced by  the  prosecutor  touching  the  necessity 
for  the  use  of  salt  to  remove  snow  and  ice  f  roix 
its  tracks  consisted  of  the  testimony  of  its  su- 
perintendent. He  testified  that  in  places  where- 
the  tracks  are  low  and  the  pavement  high  a» 
in  Elizabeth  avenue,  salt  is  needed  to  remove 
the  snow;  that,  when  the  snow  gets  frozen  on 
the  rail,  it  cannot  be  got  off  with  a  snowplow 
and  sweeper;  that  the  only  remedy  is  to  use- 
salt;  and  that  the  grades  on  which  salt  is  re- 
quired extend  only  a  couple  of  hundred  feet  oa 
either  side  of  the  Central  Railroad.  He  al80> 
testified  tbat  in  the  middle  of  the  dav  the  water 
from  the  tracks  would  run  to  the  low  places^ 
and  freeze  at  night,  and  in  the  morning  it 
would  be  impossible  to  run  the  cars  unless  salt 
is  used  on  these  low  places,  and  that  the  re- 
moval of  ice  from  the  track  by  the  use  of  salt 
was  more  necessary  when  the  cars  are  propel- 
led by  electricity  than  with  horse  cars.  The- 
import  of  this  testimony  is  that  the  situation 
in  which  the  use  of  salt  is  required  is  limited, 
and  it  in  no  wise  appears  tbat  the  company 
could  not  provide  for  the  diversion  of  water 
from  this  part  of  its  tracks  in  some  manner  at 
a  reasonable  expense.  This  testimony  falls 
short  of  that  measure  of  proof  which  would 
justify  the  vacation  by  the  court  of  this  or- 
dinance. 
The  writ  ehotUd  be  diemieaed. 


TENNESSEE  SUPREME  COURT. 


L.  D.   HICKERSON  &  COMPANY 

GERMAN  AMERICAN    INSURANCE 
COMPANY,  Appt. 


SAME 
ROYAL  INSURANCE  COMPANY,  Appt, 


SAME 

EQUITABLE   INSURANCE   COMPANY, 

Appt, 

( Tenn ) 

!•  The  ejdstenee  of  a  real  difference 

arising  out  of  an  bonest  effort  between  insurer 
and  insured  is  necessary  to  make  operative  a 

NOTB.— For  effect  of  unreasonable  rejection  by 
Insurer  of  umpire  from  Jooallty  of  fire,  see  also 
Brock  v.  DwellinfT  House  Ins.  Co.  (Mich.)  86  L.  R. 
A.  828,  and  Chapman  v.  Kockf ord  Ins.  Co.  (Wis.;  28 
L.U.A.40&. 


provision  in  a  policy  for  arbitration  of  dtffeiw 
ences. 

8.  A  mere  g^eneral  objeotloii  to  a  state* 
ment  of  losst  without  pointinff  out  In  detail  the 
Items  excepted  to,  will  not  constitute  such  a  fail* 
ure  to  affree  as  makes  a  case  for  arbitration  un* 
der  an  Insurance  policy. 

8.  Appraiaera  in  an  inmraace  eaee  act 
in  a  quasi-Judicial  capacity,  and  must  be  free 
from  bias  in  favor  of  either  party. 

4.  An  inmrer  cannot  demand  an  ap- 
praiflal  and  arbitration  of  the  amount  of  law 
while  denying  all  liability  under  the  policy. 

6*  An  appraiser  diosen  hy  an  insurer 
cannot  demand  that  an  umpire  be  selected  who 
does  not  live  in  the  vicinity  of  the  property. 

6.  An  unreasonable  demand  of  an  ap- 
praiser for  the  insurer  tbat  an  umpire  be 
choeeo  who  does  not  live  In  the  vicinity  amounta 
to  a  waiter  of  arbitration. 

7.  The  market  waloe  of  propertjr  de- 
stroyed* 90  far  as  it  is  covered  by  insurano» 
policies,  is  the  amount  to  be  recovered. 

(February  18, 1808.) 
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APPEALS  by  defeDdants  from  judgmenU 
of  the  Circuit  Court  for  Coffee  County  in 
favor  of  plaintiffs  in  actions  brought  to  re- 
cover the  Hooounts  alleged  to  be  due  on  certain 
policies  of  fire  insurance.    Afirmed, 
The  facts  are  stated  in  the  opinion. 
Memn.  Lellyett  *  Barr,  for  appellanU: 
The  condition  of  the  policy  that  the  amount 
<of  loss  or  damage  of  the  property  insured  shall 
he  submitted  to  the  appraisal  of  competent  and 
impartial  persons,  to  be  chosen  as  therein  pro- 
Tided,  whose  award  shall  be  conclusiye  as  to 
the  amount  of  such  loss  and  damage  only,  and 
shall  not  determine  the  Question  of  the  liability 
of  the  company,  and  tnat  until  such  an  ap- 
praisal shall  have  been  permitted  and  such  an 
award  obtained  the  loss  shall  not  be  payable  and 
00  action  shall  lie  against  the  company,  the 
appraisal  being  made  a  conditio^  precedent  to 
the  payment  of  any  loss  and  to  the  mainte- 
oance  of  any  action,  is  yalid  and  binding. 

Hamilton  t.  Literpool  d  L,  d  O.  In$,  Co. 
186  U.  8.  242,  84  L.  ed.  419;  Beoit  v.  Avery,  6 
H.  L.  Cas.  811:  Viney  v.  BignM,  L.  R.  20  Q. 
B.  Div.  172;  Delavnre  d  H.  Canal  Co.  v.  Penn- 
wltania  Coal  6^.  60 1^.  T.  250:  Reedy.  Wash- 
ington F.  d.  M.  IM.  Co.  138  Mass.  672;  Wolff 
T.  Liverpool  d  L.  d  Q.  In$.  Co.  60  N.  J.U 
458;  HaU  ▼.  JHforiDaUc  F.  Ine.  Co.  67  Conn.  106; 
Hamilton  y.  Home  Ine.  Co.  187  U.  S.  870,  84 
L.  ed.  706;  CoU  2ffg.  Co.  ▼.  Cottier,  81  Tenn. 
629. 

An  agreement  in  a  policy  of  insurance  that 
if  any  difference  arises  with  respect  to  the 
amount  of  the  claim  for  loss  or  damage  by  fire, 
such  difference  shall  be  submitted  to  arbitra- 
tors indifferently  chosen,  whose  award  or  that 
of  the  umpire  shall  be  conclusiye,  etc.,  and 
that  no  suit  or  action  on  this  policy  shall  be 
sustainable  in  any  court  of  law  or  chancery 
until  after  an  award  shall  have  been  obtained 
filing  the  amount  of  such  claim  in  the  manner 
above  proyided,  is  not  void  as  against  public 
policy  and  such  submission  and  award  are  a 
condition  precedent  to  any  action  on  the  policy, 
unless  performance  has  been  refused  or  waived 
by  the  company. 

'  Qauche  y.  London  d  L.  In».  Co.  10  Fed. 
B^.  847. 

Contracts  making  the  renderinpr  of  an  award 
a  condition  precedent  to  the  right  of  action 
growing  out  of  a  transaction,  or  to  any  right 
of  action  arising  at  all,  are  good. 

Pollock,  Cont.  p.  294:  Smith  y.  Boston,  0. 
d  M,  Railroad,  86  N.  H.  458;  Stepheneon  v. 
Pieeatagua  F.  d  M.  Ine.  Co.  64  Me.  65;  Row 
y.  Williams,  97  Mass.  168. 

Where  an  award  is  made  a  condition  pre- 
cedent to  the  right  to  bring  an  action,  no  suit 
or  action  can  be  brought  upon  the  transaction 
until  the  rendering  of  such  an  award. 

Foxr.  Hempjield  Railroad,  8  Wall.  Jr.  848, 2 
Myer's  Fed.  Dec.  1298;  EllioU  v.  Royal  Bxeh. 
Astur.  Co.  L.  R.  2  £xch.  246:  Daieeon  y.  Lord 
Fitzgerald,  L.  R.  1  Exch.  260,  2  Myer's  Fed. 
Dec.  1306,  note;  Trott  y.  City  Ins.  Co.  1  Cliff. 
489;  Lutz  v.  Lint?iieum,  88  U.  S.  8  Pet.  166, 
8  L.  ed.  904;  Delaware  dH.  Canal  Co.  v.  Penn- 
eplennia  Coal  Co.  50  N.  Y.  250*  Stephenson  y. 
JHseatagua  F.  d  M.  Ins.  Co.  and  Row  y.  WH- 
hams,  supra. 

Where  the  condition  is  so  worded  as  to  be- 
fODie  a  condition  precedent,  before  the  party 
00  whom  the  conaition  rested  can  recover  he 

83  L.  a  A. 


must  show  performance  or  a  readiness  to  per* 
form. 

Morse,  Arbitration,  566;  Tinney  y.  Ashley^ 
16  Pick.  646.  26  Am.  Dec.  630. 

Where  the  parties  have  stipulated  that  a  sub- 
mission and  award  shall  precede  the  right  to 
sue  upon  the  policy,  it  is  a  coodition  precedent, 
performance  of  which  or  a  waiver  thereof 
must  be  shown. 

2  Wood,  Ins.  p.  1018;  Delaware  d  H.  Canal 
Co.  y.  Penneylvania  Coal  Co.  60  N.  T.  268,  16 
Alb.  L.  J.  464;  UniUd  States  y.  Robeson,  84 
U.  a  9  PeU  827,  9  L.  ed.  144;  Davenport  v. 
Long  Island  Ins.  Co.  16  N.  Y.  Week.  Dig.  62; 
Yeomans  y.  Oirard  F.  d  M.  Ins.  Co.  6  Ins.  L. 
J.  868;  MeniB  y.  Armenia  F.  Ins.  Co.  79  Pa. 
478,  21  Am.  Rep.  88. 

The  plaintiff  can  only  be  relieved  of  the  pro- 
yision  m  question  when  a  condition  precedent 
by  defendant's  express  waiver  or  refusal,  or 
such  misconduct  as  would  amount  to  a  fraud- 
ulent evasion. 

ScoUt.  Liverpool,  8  DeG.  A  J.  884;  8  Story, 
Eq.  Jur.  1457rt;  Smith  v.  Brady.  17  N.  Y.  178, 
72  Am.  Dec.  442;  Herriek  y.  Belknap's  Estate, 
27  Vt  678. 

The  burden  is  upon  the  assured  to  establish 
all  waivers. 

Wood,  Ins.  p.  870. 

Appraiser's  authority  to  walye  must  he 
proved. 

Bush  y.  Westchester  F.  Ins.  Co.  68  N.  Y.  681. 

To  constitute  waiver  the  rule  seems  to  be. 
Was  the  assured  induced  to  belieye  he  had  ful- 
filled all  the  requirements? 

Wood,  Ins.  p.  979;  Franklin  F.  Ins.  Co.  y. 
Updegraff,  48  Pa.  860;  EnUrprise  Ins.  Co.  y. 
Parisot,  36  Ohio  St.  86.  85  Am.  Rep.  889; 
Findeisen  y.  Metropole  F.  Ins.  Co.  67  Vt.  620. 

The  submission  Deing  the  yoluntary  agree- 
ment of  the  parties,  the  words  of  it  must  be  so 
understood  as  to  give  a  reasonable  construc- 
tion to  their  meaning,  and  make  their  intention 
preyail. 

Cooley  y.  Dill,  1  Swan,  817;  HaUilmrton  y. 
Flotoers,  18  fieisk.  25. 

If  the  contract  provides  for  arbitration,  and 
the  appraisers  severally  appointed  by  the  com- 
pany and  the  insured  fail  to  agree  on  a  third, 
this  does  not  Justify  suit. 

2  May,  Ins.  8d  ed.  p.  1140;  Davenport  t. 
Lonp  Island  Ins.  Co.  10  Daly,  586. 

Messrs.  C.  A*  Sheaie  and  Georg^e  W* 
CroM  for  appellees. 

Wilkes*  J.,  delivered  the  opinion  of  the 
court: 

Plaintiffs,  L.  D.  Hickerson  A  Co.,  were  in- 
sured against  loss  by  fire  in  the  three  compan- 
ies aboye  named,  the  property  insured  being 
lumber,  in  a  yard  owned  by  them  at  Tulla- 
homa,  Tenn.  The  property  having  been  de- 
stroyed by  fire,  suit  was  brought  upon  the  pol- 
icies. The  causes  were  consoliaated,  and 
heard  before  the  court  and  a  jury,  and  a  ver- 
dict was  rendered  sgainst  the  companies  sepa- 
rately, to  wit:  AgaJostthe  German  American 
Insurance  Company  for  $1,884.94;  the  Royal 
Insurance  Company,  $1,884.94;  and  the 
Equitable  for  $918.57.— or  a  total  of  $4,588.46. 
The  plaintiff  remitted  $84.94  each  as  a^^ainst 
the  first-named  companies,  so  as  to  reduce 
the  judgment  against  them  to  81,800  each,  the 
amount  sued  for  in  the  summons,  leaving  tho 
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aggregate  amounts  of  the  judgmeDts  rendered 
$4,508.57. 

It  18  insisted  tbat  tbe  suits  cannot  be  main- 
tained under  the  provisions  of  what  is  termed 
the  "arbitration"  or  "appraisement"  clauses  in 
tbe  several  policies.  These  clauses  are  sub- 
stantially the  same  in  each  of  tbe  policies,  and 
are  the  usual  clauses  found  in  tbe  great  major- 
ity of  fire  policies.  We  quote  from  tbe  policy 
of  tbe  Royal  Insurance  Company,  tbe  others 
being  in  substance  and  effect  the  same:  "The 
amount  of  sound  value  and  of  tbe  damage 
shall  be  determined  by  mutual  agreement  be 
tween  the  company  and  the  assured,  or,  failing 
thus  to  agree,  the  same  shall  then  be  immedi- 
ately ascertained  by  a  detailed  appraisal  by 
competent  persons,  etc.,  one  to  be  appointed 
by  the  assured,  and  one  by  tbe  company  (which 
two  persons  shall,  in  case  of  a  disagreement, 
appoint  a  third);  and  their  report,  rendered  in 
detail  in  writing,  and  made  under  oath,  shall 
be  binding  on  the  company  and  the  assured  as 
to  the  amount  of  such  loss  or  damage,  but 
shall  not  decide  the  legal  liability  of  ibe  com- 
pany under  this  policy."  And  again:  "Un- 
til such  notice  as  aforesaid  is  given,  particular 
account  and  certificate  produced,  examinations 
and  appraisals  permitted  by  tbe  assured,  the 
loss  shall  not  be  payable?'  Again:  "It  is 
hereby  expressly  provided  that  no  suit  or  action 
against  this  company  for  tbe  recovery  of  any 
claim  under  or  by  virtue  of  this  policy  shall  be 
sustainable  in  any  court  of  law  or  equity  until 
after  an  award  shall  have  been  obtained  fixing 
the  amount  of  such  claim  in  the  manner  here- 
tofore provided,  '*  etc.  Similar  clauses  and 
provisions  in  fire  policies  have  been  upheld  in 
the  courts,  the  leading  case  being  Hamilton  y. 
Liverpool  &  L,  db  O,  Ins.  Co.  186  U.  S.  242, 
84  L.  ed.  419,  where  other  authorities  are  col- 
lated. In  some  courts  such  provisions  have 
been  declared  invalid,  and  in  others  tbey  bave 
been  much  limited  and  circumscribed.  See 
Biddle,  Ins.  g  1158.  In  no  tribunal  have  tbey 
been  allowed  to  oust  the  courts  of  their  jurisdic- 
tion (Biddle,  Ins.  g  1158):  and  they  must  be  so 
construed  as,  upon  the  one  hand,  to  protect  the 
companies  from  fraudulent  claims,  and,  at  tbe 
same  time,  to  secure  the  insured  in  the  collec- 
tion of  his  honest  dues.  It  is  evlaent  that  tbe 
object  of  such  provisions  is  to  furnish  an  easy 
court  of  appraisal  and  arbitration  to  settle  real 
differences  of  estimate  and  opinion,  without 
the  delay  and  cost  of  a  suit  for  that  purpose. 
Until  such  real  difference  has  arisen  out  of 
an  honest  effort  between  the  insurer  and  in- 
sured, there  is  neither  occasion  nor  authority 
for  an  appraisal  and  arbitration.  In  Beach,  on 
Insurance  (g  1244)  it  is  said,  quoting  from 
Vangindertaden  ▼.  Phanix  Ins,  Co,  82  Wis. 
112,  "the  arbitration  was  only  provided  for  in 
case  the  parties  failed  to  agree."  And  again: 
"The  provision  making  such  award  a  condi- 
tion precedent  to  tbe  commencement  of  a  suit 
upon  that  policy  presupposes  such  failure  to 
agree  and  consequent  arbitration."  A^ain,  in 
§  1310,  it  is  said:  "An  allegation  that  the 
insured  furnished  such  proof,  and  offered  in 
writing  to  arbitrate  the  amount  of  tlie  loss,  but 
tbat  the  company  refused  such  arbitration,  and 
refused  to  pay  the  insurance  or  any  part  of  it, 
but  not  averring  a  failure  to  agree  upon  tlie 
amount,  was  held  not  to  show  a  right  to  re- 
sort to  arbitration,"  on  the  part  of  the  insured. 
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In  Boyle  v.  Hamburg-Bremen  F.  Ins.  Co.  161^ 
Pa.  849,  it  is  held,  in  substance,  that  there  \9 
no  authority  for  tbe  appointment  of  appraisera 
when  the  insurers  and  the  insured  have  made 
no  effort  to  agree  and  settle  between  them- 
selves. See  also  Chapman  ▼.  Rockford  Ins. 
Co.  89  Wis.  572,  28  L.  R.  A.  405;  Farnum  v. 
Phoenix Ins.Co.  88Cal.  246;  Biddle,  Ins.  g  1157. 
It  appears  in  this  case  that  Curry,  an  ad- 
juster, went  to  the  complainant's  books,  and 
compared  the  original  approximate  statement 
of  loss  made  by  them  with  the  books,  and 
found  what  he  claimed  were  discrepancies. 
To  these  he  objected,  and  a  revised  statement 
was  more  carefully  prepared  from  the  booka 
by  tbe  plaintiffs  and  submitted  to  the  compa- 
nies; but  this  does  not  appear  to  have  been  ex- 
amined by  the  companies,  and  no  counter 
statement  was  made  to  show  the  real  account^ 
as  the  companies  understood  it,  but  an  ap- 
praisement was  demanded,  without  further  ef- 
fort to  arrive  at  tbe  loss.  These  provisions  in 
insurance  policies  are  not  Intended  to  introduce 
or  establish  any  new  system  for  the  adjustment 
of  losses  by  fire  that  does  not  obtain  in  other 
business  settlements  and  transactions.  It  was 
never  intended  that  an  appraisal  should  be  de- 
manded by  either  party  before  any  occasion  for 
it  had  arisen;  otherwise,  tbey  would  both  prove 
instruments  to  delay  the  settlement  of  losses, 
instead  of  aiding  in  their  settlement.  Upon 
the  happening  of  a  fire  loss,  the  insured  is  re 
quired  to  give  notice  and  furnish  a  detailed 
statement  of  his  loss.  When  this  is  received 
by  tbe  company  it  is  incumbent  on  the  com* 
pany  to  examine  the  same;  and  if  not  agreed 
to,  specific  objections  must  be  pointed  out  by 
the  company  and  an  honest  effort  must  then  be 
made  to  adiust  the  difference.  A  mere  gen- 
eral obiection  to  the  proofs  without  pointing 
out  in  detail  the  items  excepted  to,  will  not  be 
sufiicient,  but  the  objection  must  be  so  specific, 
vnth  detail  of  items,  as  to  enable  the  assured 
to  see  upon  what  points  differences  exist;  and  a 
counter  statement,  if  necessary,  should  be  fur- 
nished, showing  the  contention  of  the  compan- 
ies in  such  way  that  the  difference,  if  practi- 
cable, may  be  adjusted  and  settled.  If  this 
shall  fail  after  an  honest  effort  is  made,  an  ap- 
praisal may  be  demanded  by  either  party,  and 
only  in  such  event.  In  the  selection  of  ap- 
praisers, it  is  not  contemplated  that  either  partr 
9ball  select  a  person  with  a  view  to  sustain  hu» 
own  views  or  further  his  own  interest,  but  ^b<s 
appraisers  are  to  act  in  a  quasi- judicial  capacity » 
and  as  a  court  selected  by  the  parties,  tree  f  ron*^ 
all  partiality  and  bias  in  favor  of  either  party 
and  so  as  to  do  equal  justice  between  them. 
This  tribunal, selected  to  act  instead  of  the  court 
and  in  place  of  the  court  must  be,  like  a  court, 
impartial,  and  not  partisan;  and,  if  these  provi- 
sions are  not  carried  out  in  the  spirit  and  for  thia 
purpose,  neither  party  is  precluded  from  going 
into  tbe  courts  to  reach  his  just  deserts,  not- 
withstanding tbe  provisions  In  many  courts 
it  has  been  held  that  such  demand  for  apprais- 
al is  a  waiver  of  other  defenses  upon  the  part 
of  the  insurer,  notwithstanding  the  policy  may 
provide  that  the  award  shall  be  binding  only 
as  to  the  amount  of  loss,  and  shall  not  decide 
the  liability  of  tbe  company  under  tbe  policy. 
Upon  reason  it  would  seem  that  this  le^^ult 
sLould  follow,  as  it  would  only  be  a  farce  to 
adjust  the  amount  of  loss  when  the  company 


18M. 


H  D.  HxCKERBOH  A  Co.  ▼.  Gbrman-Amkbicah  IN8.  Ca 


175 


denied  liability  for  any  amount.  In  sucb  case 
the  company  has  nothing  lo  arbitrate*  and  the 
amount  of  damage  is  a  matter  to  determine 
only  after  the  preliminary  ouestiona  of  liabil- 
ity have  been  conceded  or  aajudged. 

We  are  of  opinion,  therefore,  that  the  insnrer 
cannot  demand  an  appraisal  and  arbitration  of 
the  amount  of  loss  while  at  the  same  time  it 
denies  all  liability  under  its  policy;  and  a  de- 
mand for  appraisal  by  the  insurer  is  a  waiver 
of  other  defenses  going  to  the  question  of  lia- 
bflily.  Lasher  v.  Ufarth-Wettern  Nat,  Ins.  Co. 
18  Hun,  98;  Bosentoald  v.  Phctnix  Ins.  Co.  60 
Hun.  172;  11  Am.  &  £ng.  £nc.  Law,  p.  854; 
Beach,  Ins.  §  1244;  Boyle  ▼.  Hamburg- Bremen 
F.  Ins.  Co,  svvra;  Western  Horse  dt  C.  Ins, Co.^. 
Putnam,  20  ^eb,  881;  Bailey  t.  JStna  Ins.  Co. 
77  Wis.  886;  Oerman  American  Ins,  Co.  ▼. 
EtkerUm.  25  Neb.  505;  Wainer  ▼.  Miffard  Hut. 
F,  Ins.  Co,  (Mass.)  11  L.  R.  A.  590,  and  note; 
Famum  r.  Phanix  Ins.  Co.  83  Cal.  246,  cited 
in  Satage  t.  Phanix  Ins.  Co.  (Bf ont. )  88  Am.  St. 
Kep.  501,  and  note  p.  590.  In  Biddle  on  In- 
surance (^  1175)  it  is  said:  "When  the  insurer 
declines  to  recognize  anj  liability  to  pay,  this 
does  not  constitute  a  dispute,  and  the  arbitra- 
tion proYiaions  are  waived  by  such  refusal." 
Beach  says  (§  1244):  "If  the  com  pan  v  denies 
its  liability  for  the  loss,  there  would  be  noth- 
ing, from  ita  standpoint,  to  arbitrate.  Hence 
the  rule  that  such  a  provision  is  a  condition 
precedent  to  a  risht  to  bring  action  on  the  pol- 
icy does  not  apply  when  the  company  denies 
its  liability." 

In  the  case  at  bar  an  appraisement  was  de- 
manded by  the  insurance  company,  and  the 
selection  of  arbitrators  required  by  them,  with- 
out any  real  occasion  therefor,  so  far  as  we  can 
see  from  this  record,  and  without  any  proper 
effort  to  otherwise  adjust  the  loss,  such  as  the 
policy  contemplates,  and  before  any  differences 
had  arisen,  and  the  insured  need  not  have  con- 
sented thereto.  It  was,  however,  submitted  to 
hy  the  insured,  and  submission  papers  were 
drawn  up  by  the  companies,  and  handed  to  the 
insured  and  they  were  requested  and  required 
to  name  a  party  to  act  as  tneir  appraiser,  which 
they  did.  and  an  appraiser  was  afterwards 
named  by  the  companies.  The  appraiser  se- 
lected by  the  insured  was  a  resident  of  the 
vicinity  of  the  Are.  The  appraiser  selected  by 
the  companies  was  a  resident  of  Nashville,  Ten- 
nessee. Why  a  resident  of  another  locality 
than  that  where  the  loss  occurred  wae  selected 
does  not  appear.  It  appears  that  the  two  ap- 
praisers attempted  to  select  an  umpire  before 
tbey  made  any  effort  to  agree  between  them- 
selves upon  the  amount  of  loss,  and  before  any 
difference  had  arisen  between  them.  It  ap- 
pears to  have  been  treated  as  one  of  the  legal 
requirements  of  the  policy  and  terms  of  sub- 
mission, and  tacitly  assented  to.  In  their  ef- 
forts to  agree  upon  an  umpire,  the  appraiser 
of  the  companies  submitted  to  the  appraiser  of 
the  insured  the  names  of  the  nine  persons,  none 
of  whom  lived  in  the  locality  of  the  fire.  One 
lived  at  Murfreesboro,  the  others,  at  Nash- 
ville, Eooxville,  Cincinnati,  and  Louisville. 
None  of  them  were  peisonally  known  to  the 
appraiser  of  the  insured.  The  appraiser  of  the 
insured  submiited  some  eight  or  ten  nHUies  of 
persons  living  in  the  vicinity,  but  none  of  them 
were  acceptable  to  the  companies'  appraiser, 
and  but  one  of  them  was  known  to  him,  though 
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they  could  have  been  easily  inquired  about  in 
the  community.  The  companies'  appraiser 
states  that  he  insisted  that,  in  fairness  to  all  par- 
ties, some  one  should  be  selected  who  did  not 
live  in  the  vicinity;  while  the  insured  appraiser 
insisted  that  the  umpire  should  be  selected 
from  the  same  locality  as  the  fire,  from  per- 
sons who  were  conversant  with  prii  c's,  and  he 
suggested  every  mill  and  business  mbn  wbon^ 
he  deemed  competent,  but  the  companies'  ap- 
praiser would  accept  none  of  them.  The 
appraiser  of  the  insured  states,  further,  that  he 
suggested  the  name  of  a  Louisville  man,  who 
happened  at  that  time  to  be  in  the  locality,  and 
without  having  conferred  with  him.  The  ap- 
praiser for  the  companies  assented,  but  after- 
wards asked  the  privilege  of  talking  to  him,, 
and,  after  this  was  done,  be  declined  to  accept 
him.  Thereupon  the  appraiser  of  the  insured 
notified  the  appraiser  of  the  companies  that,, 
having  spent  two  days  in  an  unsuccessful 
attempt  to  agree  upon  an  umpire,  there  wa9 
nothing  left  Tot  him  to  do.  In  his  deposition 
he  states  that  he  made  an  honest  effort  to  agree 
upon  an  umpire,  and  could  not,  and  that  he 
was  not  directed  in  what  he  did  by  the  plain- 
tiffs. 

This  is  a  short  statement  of  what  is  apparent 
from  the  record  as  a  tedious  and  unjustifiable 
wrangle  over  the  selection  of  an  umpire,  be- 
fore the  necessity  or  occasion  for  one  had 
arisen.  It  appears  from  the  record  that,  while 
the  insurance  companies  were  thus  insisting^ 
upon  an  appraisal,  they  were  at  the  same  time 
demanding  further  proof  of  loss,  and  a  com- 
pliance with  other  provisions  of  the  policy, 
and  warning  the  insured  that  the  adjudication 
of  the  amount  of  loss  by  appraisers  would  not 
be  conclusive  as  to  their  liability  under  the 
policies.  In  this  connection  the  case  of  Brock 
V.  Dwelling  House  Ins.  Co,  102  Mich.  688,  2^ 
L.  R.  A.  628,  is  in  point.  It  is  there  said: 
"The  term  'disinterested'"  as  applied  to  ap- 
praisers, "does  not  mean  simply  Jack  of  pecu- 
niary interest,  but  requires  the  appraiser  to  be 
one  not  biased  or  prejudiced.  The  defendant 
selected  as  the  appraiser  an  insurance  adjuster 
residing  at  Grand  Rapids,  a  point  185  miles 
distant  from  the  place  where  the  fire  occurred. 
The  two  disagreed  as  to  the  selection  of  an 
um pire.  Defendant's  appraiser  then  suggested 
the  names  of  three  persons,  one  of  whom  re- 
sided in  Grand  Rapids,  one  in  Lansing,  and 
the  third  at  Saginaw.  The  agreement  does 
not  contemplate  that  the  umpire  shall  be 
selected  at  random,  or  without  some  knowl- 
edge on  the  part  of  both  appraisers  as  to  hi» 
competency  and  fitness.  Parties  living  in  the 
locality  would  naturally  be  best  qualified  to 
pass  upon  the  question  of  values,  and  an 
appraiser  would  not  be  under  obligation  to 
make  trips  to  other  localities  than  that  of  the 
ffte  to  ascertain  as  to  the  propriety  of  appoint- 
ing the  person  suggested  as  an  umpire.  .  .  . 
Strangers  to  the  locality  are  not  usually  se- 
lected as  appraisers  and.  in  case  of  the  infxbll- 
ity  of  the  appraisers  to  agree,  a  third  parly 
known  lo  both,  and  in  whom  both  have  con- 
fidence, is  supposed  to  be  selected.  .  .  .  De- 
fendanis  appraiser  insisted  upon  the  sppoini- 
ment  of  a  person  vith  vi  liom  he  wjis  [  erson 
ally  acquainted,  who  was  a  stranger  to  the 
locality  and  to  plaintiff's  appraiser.  Tiie  lat- 
ter offered  the  names  of  twelve  resideulfc  of  tbo 
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locality  from  wbfch  the  Jury,  in  case  of  suit, 
would  be  drawn.  No  yand  reason  is  assigned 
for  a  refusal  to  accept  one  of  the  twelve,  and 
the  only  reason  given  is  that  he  did  not  care  to 
take  the  chances  of  getting  one  that  would  be 
partial.  The  requireoaent  that  plaintiff's  ap- 
praiser should  go  into  other  portions  of  the 
«tate  to  make  inquiry  as  to  the  fitness  of  the 
persons  named  was  not  a  reasonable  one.  The 
■suggestion  that  some  one  be  selected  from  the 
locality  of  the  fire  was  not  unreasonable.  It 
is  well  settled  that  where  the  conduct  of  the 
company's  appraiser  in  refusing  to  a^ree  on  an 
umpire,  is  inexcusable,  and  virtually  amounts 
to  a  refusal  to  proceed  with  the  appraisement, 
the  fact  that  the  appraisement  was  not  con- 
cluded before  suit  was  brought  will  not  bar  an 
action  on  the  policv.  MeCuUovgh  v.  Phcmix 
Ins.  Co,  118  Mo.  606;  fiishop  v.  Agricultural 
In:  Co,  180  N.  Y.  488;  Uhrigr.  WiUiams- 
lurgh  City  F.  Ins.  Co.  101  N.  Y.  862;  Brad- 
4haw  V.  Affn'citlfvral  Ins.  Co.  187  N.  Y.  187." 
In  the  McCvllaugh  Case,  above  cited,  the 
court  says:  "The  appraisers  could  not  agree 
as  to  the  value  of  the  property  destroyed  or  the 
amount  of  damsges  sustained,  nor  could  they 
agree  on  the  third  man.  McGraw  (the  ap- 
praiser for  the  insured)  then  suggested  the 
names  of  four  or  fi^e  persons,  some  of  whom 
resided  in  the  county,  some  at  Boonville,  and 
•omeat  other  points  not  far  distant.  White  (ap- 
praiser of  the  company)  would  not  agree  to 
either  of  them,  and  suggested  the  names  of 
some  others  living  in  8t.  Joseph,  Kansas  City, 
and  St.  Louis,  at  least  200  miles  distant  from 
where  the  fire  occurred.  McGraw  would  not 
agree  to  any  of  the  persons  suggested,  because 
of  the  remoteness  from  the  place  of  the  fire, 
and  their  want  of  knowledge  of  the  value  of 
the  property  in  that  locality,  but  White  would 
not  agree  to  any  other  person.  His  course,  to 
«ay  the  least  of  it,  was  unreasonable,  unjust, 
and  tantamount  to  a  refusal  to  proceed  with  the 
appraisement.  Justice  and  fair  dealing  did 
not  require  the  plaintiffs  to  wait  longer  than 
they  did  before  instituting  their  suit."  In 
Niagara  F.  Ins.  Co.  v.  Bishop,  154  111.  9,  it 
was  held  that  where  the  appraiser  of  the  com- 
pany refuses  to  agree  upon  an  umpire  living  in 
the  vicinity  of  the  fire,  and  insists  upon  a  per- 
eon  of  whom  the  other  appraiser  knows  noth- 
ing, the  insured  is  relieved  from  the  necessity 
of  an  award  before  bringing  suit  In  Bmddy 
T.  New  York  Bowers  Ins.  Co.  115  N.  C.  854.  it 
was  held  that  it  was  not  unreasonable  on  the 
part  of  the  appraiser  of  the  insured  to  ob- 
ject to  an  umpire  suggested  by  the  insurer 
of  the  company,  upoiTthe  ground  that  he 
was  unknown  to  the  former,  and  that  he 
lived  remote  from  the  place  of  the  fire.  In 
Chapman  v.  Bodeford  Ins.  Co.  89  Wis.  672,  28 
L.  R.  A.  405,  it  was  held  that  the  insured  is  not 
required  to  enter  into  a  new  appraisement  or 
Dame  another  appraiser  wh^n  the  appraiser  of 
the  company  has  shown  perverse  conduct  or 
want  of  utmost  good  faith  in  attempting  to  ob- 
tain an  appraisement.  In  this  case  the  court 
said,  further,  that  it  was  not  permissible  for 
the  insurers  to  arbitrarily  or  capriciously  de- 
mand an  appraisal  (before  an  effort  to  settle 
■and  an  honest  difference  has  arisen)  simply  to 
auspend  a  claim  for  loss,  and  then  select  an 
appraiser  who  will  perversely  refuse  to  concur 
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in  an  umpire  unless  he  comes  from  Chicago 
or  is  the  kind  of  a  man  the  insurers  want. 
Such  a  course,  if  tolerated,  places  the  assured 
very  largely  at  the  mercy  of  the  insurer.  Any 
attempt  on  the  part  of  either  partv  to  misuse 
or  pervert  the  provisions  of  the  policy  as  to  an 
appraisal,  so  as  to  unreasonably  delay  an  ad- 
justment, or  to  secure  an  unjust  abatement  of 
an  honest  loss,  is  a  breach  of  good  faith,  and 
should  be  treated  as  a  waiver  of  the  condition, 
and  dispensing  with  the  necessity  of  an  ap- 
praisal, or  warranting  a  resort  to  an  aciioa 
without  one,  if  the  party  thus  prejudiced  has 
used  all  fair  and  reasonable  means  and  dili- 
gence on  his  part  to  secure  it  To  hold  other- 
wise would  be  to  permit  the  party  in  fault  to 
profit  bv  his  own  wrong.  The  arbitration 
having  failed  in  consequence  of  the  perverse 
conduct  and  want  of  good  faith  of  the  insur- 
ance companies  represented  by  their  adjuster 
and  appraiser,  the  plaintiff  was  not  bound  to 
enter  into  a  new  one,  or  name  another  appraiser, 
even  if  the  companies  were  willing  to  name  a 
new  one  on  their  part  Citing,  also,  Uhrig  v. 
WiUiamsburgh  City  F.  Ins.  Co.  101  N.  Y.  863; 
Davenport  v.  Lond  Island  Ins.  Co.  10  Daly;  538, 
589.  See  also  2  Biddle  on  Insurance,  §  1163, 
where  it  is  said:  "Where  each  side  dulv  se- 
lects an  arbitrator,  but  the  umpire  fails  of 
selection,  it  is  said  there  need  not  be  a  new  ar- 
bitration proceeding;"  citing  the  case  in  101 
N.  Y.  862. 

We  are  satisfied  that  the  action  of  the  ap- 
praiser for  the  companies  in  this  case  was 
arbitrary,  and  his  demands  unreasonable,  and 
the  appraiser  of  the  insured  was  not  bound  to 
submit  to  them;  nor,  tinder  the  facts  disclosed 
in  this  record,was  the  insured  bound  to  submit, 
in  the  first  instance,  to  an  arbitration,  or  pro> 
ceed  further  in  an  attempt  at  appraisal  after 
the  effort  made;  and  they  were  justified  in 
bringing  their  suit  when  they  did. 

The  only  other  question  which  we  think 
it  material  to  consider  is  whether  the  Terdict 
or  judgment  in  this  case  is  excessive  or  not 
supported  by  the  evidence.  The  matter  waa 
submitted  to  a  juxy,  and  they  have  pasaed 
upon  this  question  as  best  they  could,  and 
there  is  certainly  evidence  to  support  their 
finding.  It  is  said  that  there  is  a  discrepancy 
between  the  amounts  stated  in  the  proof  of  loss 
and  the  evidence  given  by  the  same  partiea. 
This  is  explained  by  the  assuied  with  a  state- 
ment that  the  proofs  of  loss  were  intended  to 
be  only  approximate,  and  to  show  actual  cost 
of  the  material  in  the  yard,  while  the  evidence 
showed  its  actual  market  value  at  the  same 
place,  which  latter  statement  shows  the  actual 
loss  estimated  by  market  value,  while  the  proof 
of  loss  shows  the  same  estimated  by  actual 
cost  made  out  as  suggested  by  the  companies, 
The  plaintiffs  are,  we  think,  entitled  lo  the 
market  value  of  their  property  destroyed  so 
far  as  covered  by  their  policies.  The '  three- 
fourth  value  clauses  in  the  policies  sued  on  in 
this  cause  have  been  held  to  be  inoperative 
under  our  statute  {Dugger  v.  Mechanicn  d*  T.  Ins. 
Co.  95  Tenn.  245,  28  L.  R.  A.  796),  and  the 
plaintiff  is  not  restricted  to  that  amount  of  re- 
covery. 

We  see  no  error  in  the  judgment  of  the  court 
below,  and  it  is  affirmed  with  costs. 
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SUCCESSION  OF  Amelie  RIXNER 
Od  Opposition  of 

THE  CHARITY  HOSPITAL.   Appt, 

(4S  La.  Ann.  6BSBL) 

^1.  A  ettlaen  and  flabjeet  of  Italy  is  «c- 
•mpt  from  the  payment  of  the  10  per  oentu  m 
tax  leyied  against  f  oreiirn  heirs,  on  property  sit- 
uated In  this  state,  under  act  180  of  1804,  the  title 
to  which  Is  derived  by  testamentary  disposition 
of  his  mother*s  wiJl,  she  havlnfr  likewise  been  a 
dtiaen  of  Italy  at  the  date  of  her  death. 

^.  Tbe  '*moet  Ikvored  nation'*  clanee  of 
the  treaty  between  Italy  and  the 
UnitcMi  States  entitles  dtlaens  and  subjects 
of  the  former  to  the  same  tax  exemptions  as  the 
dtisens  and  subjects  of  the  latter  are,  and  the 
nme  right  to  acquire  and  dispose  of  personal 
and  real  property  within  the  territory  of  the 
latter,  by  donation,  testament,  or  otherwise, 
from  or  to  aliens  and  subjects  of  the  former. 

3.  It  is  lx»th  wise  and  conserwatiTe  Ibr 
eoorts  to  adhere  to  what  lias  been 

^Headnotes  by  Watkdib,  J. 


peatedly  a^yndfped;  and,  when  tbe  intent 
and  meaning  of  a  law  have  been  settled  by  the 
uniform  and  consistent  course  of  Judicial  con- 
struction, the  construction  becomes,  in  so  far  aa' 
contract  and  treaty  rights  acquired  thereunder 
are  concerned,  as  much  a  part  of  the  law  as  the 
text  itself. 

(February  10.  laM.) 

APPEAL  by  opponent  from  a  Judgment  of 
the  Civil  District   Court  for  the  Parish 
of  Orleans,  Division  C,  dismissinff  its  claim  to 
a  tax  oo  moDey  in  tbe  hands  of  tbe  executort 
of  tbe  estate  of  Amelie  Rixoer,  deceased,  on 
the  ground  that  the  property  was  left  to  for- 
eign legatees.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Jfr.  Branch  BL  Miller  for  appellant 
Jfr.  Charles  P.  Claiborne*  for  appellee: 
In  enacting  or  re-enacting  without  cbange 
a  statute  which  has  been  the  subject  of  Judi- 
cial interpretation,  the  legislature,  it  is  to  be 
presumed,  intended  it  to  continue  to  receive 
the  same  iuterpretation  and  produce  the  same 
effect. 
La  SOU  ▼.  Whitjidd,l%  Ls.  Ann.  ^X-rKing 


mvnL—Bftitt  cf  tnaUetupon  an  dUm*9  rigfU  to 

L  Qtneral  doetriftu  rtapeeUng  trsotieii 
XL  Great  Britain, 
m.  Frcmee. 
lY.  StTtnen* 
y.  Oermany, 

VL  OrandDuchfyof  Bmm» 
vn.  GuadaiupeEidalo9» 
^in.  Banover. 
DC  Hanseatlc 
X.  The  NeUurUmdaB 
XL  Spain, 
XII.  Stoedsn. 
XITL  Pnusku 
Xiy.  SwUxerkLnd. 
XV.  WUrtUmberg, 

Upon  the  general  question  of  an  alien's  right  to 
inherit,  see  noes  to  Baston  v.  Huott  (Iowa)  81 L.  li. 
A.  177. 

Upon  the  question  of  the  effect  of  state  Ck>nstltQ- 
tloos  and  statutes  upon  inheritance  through  an 
«Unu  see  note  to  De  Wolf  v.  Mlddleton  (B.  L) 
«UB.A.14fl. 

Ab  to  the  effect  of  state  Constitutions  and  stat- 
vtfls  upon  the  question  of  inheritance  by  or  from  an 
•aUeo,  see  note  to  Bea  van  v.  Went  (IlL )  81 L.  B.  A.  86. 

Ab  to  the  effect  generall  j  of  treaty  guaranties  to 
aliens,  see  noCsto  Gandolfo  v.  Hartman  ta  0. 8.  D. 
€sl.)ieL.B.A.m. 

Upon  tbe  question  of  the  disability  of  aliens  and 
the  escheat  of  property,  see  note  to  American 
Mortg.  Co.  y.  Tennille  (Ga.)  12  L.  B.  A.  6Se,  and 
hrief  in  Toole  V.  Toole  (N.Y.)  2  L.  R  A.466. 
I.  General  doctrine  retpeeling  treatiet. 

There  are  numerous  decisions  regarding  the  con- 
struction of  treaties,  but,  restricting  them  to  cases 
vherein  the  rights  of  aliens  to  inherit  have  arisen. 
tite  following  general  principles  are  deduclble 
therefrom. 

Hie  United  States  has  power  to  make  treaties  re- 
moTing  the  disability  of  ahens  to  inherit,  and  such 
trestle's  are  a  valid  exercise  of  and  within  the 
powers  conferred  by  tbe  Consritucion  of  the  United 
States.    People  v.  Gerke.  5  Cal.  381. 

In  Droit  d'  Aubaine,  8  Ops.  Atty.  Gen.  41t  it  was 
stated  that  tbe  United  States  government  had  the 


constitutional  power  to  enter  into  treaty  stipula- 
tions with  foreign  governments,  for  the  purpose 
of  restricting  or  abolishing  the  property  disabil- 
ities of  aliens  or  their  heirs  in  the  several  states  of 
the  Union. 

In  the  United  States  a  treaty  is  something  more 
than  a  contract,  for  tbe  reason  that  the  Federal 
Constitution  declares  it  to  be  the  law  of  the  land, 
and  therefore,  before  it  can  become  a  law,  the 
Senate,  in  whom  rests  the  authority  to  ratify  it, 
must  agree  to  it;  butthey  are  not  required  to  adopt 
It  or  reject  it  as  a  whole,  but  may  modify  or 
amend  It.  Jecker  v.  Magee,  7il  U.  &  9  Wall.  88, 19 
L.ed.  671. 

Article  6  of  the  Federal  Constitution  provides: 
**AJl  treatiea  made  or  which  shall  be  made  under 
the  authority  of  the  United  States  shall  be  the  su- 
preme law  of  the  land,  and  the  judges  in  every 
state  shall  be  bound  thereby;  anything  in  the  Con* 
stitution  or  laws  of  any  state  to  the  contrary  not- 
withstanding.** Wunderle  v.  Wunderie,  144  Hi.  40^ 
19L.B.A.84. 

When  a  treaty  made  by  the  proper  Federal  au- 
thorities has  been  ra rilled,  it  t>ecomes  the  law  of 
the  land,  and  the  courts  have  no  power  to  question 
it,  or  in  any  manner  to  look  into  the  powers  or 
rights  of  the  nation  or  tribe  with  which  it  is  made, 
the  action  of  the  treaty- making  power  being  ez- 
elusive  upon  such  inquiry.  Maiden  v.Ingereoll,  6 
Mich.  878;  Babasse^s  Succession,  47  La.  Ann.  1462. 

And  if  such  a  treaty  admits  of  two  constructions* 
one  restrictive  as  to  the  rights  that  may  be  claimed 
under  it  and  the  other  liberal,  the  latter  must  be 
preferred.  Hauenstein  v.  Lynham,  100  U.  8. 468, 25 
L.ed.828. 

Every  treaty  made  by  the  authority  of  the  United 
States  is  superior  to  the  Constitution  and  laws  of 
any  individual  state,  and  if  the  law  of  the  state  la 
contrary  thereto,  it  is  void.  Ibid.;  Watson  v.  Don- 
nelly, 28  Barb.  668. 

And  the  state  law  most  yield.  Yeaker  v.  Yeaker, 
4  Met.  (Ky.)  88.  81  Am.  Dec.  680.  684. 

But  when  a  state  law  is  deemed  unconstitutional 
because  opposed  to  the  Constitution,  laws,  and 
treaties  of  the  Federal  government,  it  is  only  void 
so  far  as  It  contravenes  the  Constitution,  hiws,  and 
treaties.    Ibid, 


«2UR.A. 


12 


178 


LOXTISIAHA  BuPBBim  COUBT. 


▼.  Lastrapet,  18  La.  Aon.  582;  Armanf»  Sue- 
cf 887071,  43  La.  Ann.  810;  State,  Da  Ponte,  v. 
Hoard  of  A88es8ori,  85  La.  Ann.  G51;  Blaok- 
well.  Tax  Titles.  702;  W/iiicojnb  ▼.  Bood,  20 
Vt.  49;  iytate  v.  Garthwaite,  23  N.  J.  L.  143; 
Grace  v.  MElroy,  1  Allen,  568;  Cronan  v.  Cot- 
tin  ff,  104  Mass.  245.  6  Am.  Rep.  232;  Low  v. 
Jilanrhard,  116  Mass.  272;  Coolev,  Const.  Lim. 
64.  iiole;  23  Am.  &  Ens:.  Eoc.  Law,  Statutes, 
p.  870;  9  Am.  &  Eng,  Enc.  Law,  p.  482; 
Greaves  v.  Tojield,  L.  ft.  14  Ch.  Div.  571; 
Clark  V.  Wallond,  52  L.  J.  Q.  B.  828;  EHb 
parte  Roundtree,  51  Ala.  42;  18  Merlin,  Rep. 
Jur.  p.  446;  Beekr.  Brady,  7  La.  Ann.  1;  Hubgh 
V.  ^'eto  Orleans  db  C.  R.  Co,  6  La.  Ann.  496,  54 
Am.  Dec.  565;  Waldoy.Bell,  18  La.  Ann.  829; 
Intt^rstate  Commerce  Commission  v.  Baltimore 
d  0.  H.  Co,  145  U.  8.  264,  86  L.  ed.  699,  4 
Inters.  Com.  Rep.  92. 

It  is  important  to  adhere  to  what  has  already 
been  decided.  The  judicial  interpretation  be- 
comes, as  it  were,  a  part  of  the  statute,  and 
should  not  be  changed  but  for  the  most  urgent 
reasons. 

i<tate  V.  Thompson,  10  La.  Ann.  122;  Swann 
▼.  Moore,  14  La.  Ann.  853;  Hawkins  v.  Beer, 
87  La.  Ann.  55;  Levy  v.  Bitsche,  40  La.  Ann. 


500;  Lefflngwdl  ▼.  Warren,  67  U.  8.  2  Blacky 
608.  17  L.  ed,  262;  Ohio  Life  Ins.  d  T,  Co.  ▼. 
DOolt,  57  U.  8,  16  How.  482,  14  L.  ed.  1008^ 
Otipeke  Y.  Dubuque,  68  U.  8.  1  Wall.  175,  IT 
L.  ed.  520;  Mitchell  ▼.  Burlington,  71  U.  8.  4 
Wall.  270, 18  L.  ed.  850;  Kenosha  ▼.  Lamson^ 
76  U.  8.  9  Wall.  477.  19  L.  ed,  725;  Pine  Qrova 
Twp,  V.  Talcott,  86  U.  8.  19  Wall.  678,  22  L. 
ed.  238;  Louisiana,  Southern  Bank,  t.  Pils^ 
bury,  105  U.  8.  294,  26  L.  ed.  1096;  Douglass^. 
Pike  County,  101  U.  8.  677,  25  L.  ed.  968;  An- 
derson  y.  Santa  Anna  Tap.  116  U.  8.  861,  21^ 
L.  ed.  684;  Oreen  County  v.  Conness,  109  U.  8. 
105,  27  L.  ed.  872;  Olcott  ▼.  Fonddu  Lae  Coun- 
ty Supers,  88  U.  8. 16  Wall.  684,  21  L.  ed.  8»2;. 
Cooley,  Const.  Lim.  p.  62. 

By  virtue  of  the  treaties  existing  between  tbe 
United  States  and  France  and  Bavaria,  citizen* 
of  the  latter  countries  are  exempt  from  the 
payment  of  the  tax  imposed  on  foreign  heirs- 
and  legatees  by  act  154  of  1842,  p.  480. 

Dufoufs  Succession,  10  La.  Ann.  891:  Pro- 
vost's Succession,  12  La.  Ann.  577;  AmaCs  Sao- 
cession,  18  La.  Ann.  408;  Crusiuks  Succession,. 
19  La.  Ann.  869;  Foucher's  Succession,  Man- 
ning, Unreported  Cases,  p.  412. 

Upon  the   construction  of  the  Constitution 


The  termination  of  a  treaty  by  war  does  not  de- 
vest tbe  right  of  property  already  vested  under  it. 
Flott  V.  Com.  12  Gratt.  564.  Society  for  Prop,  of 
Gospel  V.  New  Haven,  21  U.  S.  8  Wheat.  4AL  5  L.  ed. 
662.  and  Fox  v.  Southaok,  12  Mass.  143,  to  the  same 
efTect. 

In  construinpr  the  6th  article  of  the  Federal  Con- 
stitution It  has  been  held  that  provinions  in  regrard 
to  the  transfer,  devise,  or  inheritance  of  property 
are  fitting:  subjects  of  negotiatloa  and  regulation 
of  the  treacy-maklnflT  power  of  the  United  States, 
and  ^hat  a  treaty  will  control  or  suspend  tbe  stat- 
utes of  the  Individual  states  whenever  it  diverts 
from  them,  and  for  that  reason,  if  the  citizen  or 
subject  of  a  foreigrn  governmenc  Is  disqualified  un- 
der the  laws  of  a  state  from  taking",  holding,  or 
transferring  real  property,  such  disqualiflcation 
will  be  removed  if  a  treaty  between  the  United 
States  and  such  foreign  government  confers  tbe 
right  to  talce,  hold,  or  transfer  real  property. 
Wunderle  v.  Wunderle,  supra. 

In  United  States  v.  Lariviere,  93  U.  8.  198,  28  L. 
ed.  848,  it  was  stated  that  if  a  treaty  to  which  the 
United  States  was  a  party  removed  the  disability 
of  an  alien,  and  secured  to  him  the  right  to  take  and 
hold  real  estate  by  descent  or  devise,  as  if  he  were 
a  native  of  this  country,  it  might  contravene  the 
statutes  of  a  state,  but  in  that  event  the  courts 
would  disregard  them  and  give  to  the  alien  the 
further  protection  conferred  by  the  provisions  of 
the  treaty. 

But  it  has  been  doubted  whether  the  Federal 
government  has  authority,  in  virtue  of  the  treaty- 
making  power,  and  therefore  whether  it  could 
have  Intended  to  interfere  with  the  laws  of  de- 
scent in  relation  to  real  property  in  the  several 
states,  in  malciog  a  treaty  with  any  foreign  gov- 
ernment involving  the  right  of  nonresident  aliens 
to  acquire  and  hold  lands  by  descent.  Jost  v.  Joet, 
1  Mackey.  487. 

In  that  case,  however,  the  court  stated  that,  with 
respect  to  the  power  of  the  Federal  government  on 
that  subject,  it  was  sufficient  to  say  that  whatever 
might  be  thought  of  it  as  afFecting  property  in  the 
states,  there  was  no  question  about  it  in  tbe  Dis- 
trict of  Columbia:  and  it  was  therefore  held  that 
by  virtue  of  the  Maryland  act  of  descent,  in  force 
in  the  District  of  Columbia,  and  tbe  treaty  with 
Switseerland,  the  nonresident  alien  heirs,  brothers 
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and  sisters  of  the  deceased,  took  equally  with  hia- 
brother  who  was  a  resident  of  the  United  Slates- 
Ibid. 

The  treaty,  however,  which  will  suspend  or  over- 
ride the  state  statute,  must  be  a  treaty  between  the 
United  States  and  the  government  of  tbe  particu- 
lar country  of  which  the  alien  claiming  to  be  re- 
lieved of  the  disability  imposed  by  the  state  law  l» 
a  citizen  or  subject;  therefore,  a  treaty  with  some 
other  country  of  which  such  alien  is  not  a  citizei^ 
or  a  subject  cannot  have  the  effect  of  removing  the 
disability  complained  of.  Wunderle  ▼.  Wunderio,. 
144  Dl.  40, 19  L.  R.  A.  84. 

As  the  individual  citizen,  on  whose  right  of  prop* 
erty  a  treaty  may  operate,  has  no  means  of  know- 
ing anything  of  it  while  before  the  Senate,  he  can- 
not in  principle  be  held  bound  by  it  as  a  law  of  the 
land,  until  it  is  ratified  and  proclaimed.  And  U> 
construe  the  law  so  as  to  make  the  ratiOcatlon  o^ 
the  treaty  relate  back  to  its  signing,  thereby  de- 
vesting a  title  already  vested,  would  tie  manifestly- 
unjust.  Jecker  v.  Magee,  76  U.  S.  9  Wall.  82,  19  11. 
ed.  571. 

In  order  to  ascertain  whether  a  title  is  withia* 
the  protection  afforded  by  the  treaty,  there  must 
be  an  inquiry  into  the  existence  and  structure  ot 
the  title,  before  the  court  can  oonstrue  the  treaty 
in  reference  to  the  title.  Martin  v.  Hunter,  14  U. 
S.  1  Wheat.  804,  858.  4  L.  ed.  97, 110. 

But  in  Hughes  v.  Bdwards,  22  U.  8. 9  Wheat.  489, 
6  L.  ed.  142,  decided  under  the  treaty  with  Great 
Britain  of  1794,  it  was  held  not  to  be  necessary  for- 
an  alien  to  show  that  he  was  in  actual  posses- 
sion or  seisin  at  the  date  of  the  treaty,  which  ap- 
plied to  the  title  whatever  that  might  be,  and  gave- 
it  the  same  legal  validity  as  if  the  parties  were- 
oitizens. 

It  is  a  principle  of  international  law  that,  as  re- 
spects the  rights  of  either  government  under  it,  a 
treaty  is  considered  as  oonduding  and  binding 
from  the  date  of  its  signature,  and  in  tbisregardr 
the  exchange  of  ratification  has  a  retroactive  effect 
confirming  the  treaty  from  its  date;  but  a  different 
rule  prevails  when  the  treaty  operates  on  indi  vlduai 
rights.  The  principles  of  relation  not  applying  tO' 
rights  of  this  character,  which  were  vested  before 
the  treaty  was  ratified,  and  in  so  far  as  it  affecte- 
them,  it  is  not  considered  as  concluded  until  there 
Is  an  exchange  of  ratification.   Jeoker  v.  Magee», 
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and  laws  of  a  state  tbe  Supreme  Court  of  the 
United  States  as  a  general  rule  follows  th?  de- 
cisiooB  of  her  highest  court  uuless  they  conflict 
with  or  impair  the  efficacy  of  some  provision 
of  the  Federal  Constitution  or  of  a  Federal 
statute  or  a  rule  of  general  commercial  law. 

8fuUm4in  County  v.  Wallace,  142  U.  8.  806. 
85  L.  ed.  1022;  Norton  y.  Bhdby  County,  118 
0.  8.  425.  80  L.  ed.  178;  Qarmley  ▼.  Clark, 
134  U.  8.  888.  83  L.  ed.  909;  ITiatch^Y,  Poie- 
eff,  19  U.  8.  6  Wheat  ll9,  6  L.  ed.221;  Mo- 
Cutehen  t.  Mar^haU,  83  U.  8.  8  Pet.  220,  8  L. 
ed.  923;  Polk  v.  Wendal,  13  U.  S.  9  Cranch.  87, 
8  L  ed.  665;  M'Keen  v.  Delancy,  9  U.  6.  6 
Cranch,  22,  8  L.  ed.  25;  Earpending  ▼.  Bs- 
formed  Prot,  Dutch  Church,  41  U.  8.  16  Pet. 
455, 10  L.  ed.  1U29;  Newnith  ▼.  Sheldon,  48  U. 
8.  7  How.  812,  12  L.  ed.  925;  CHicuau  v. 
Louisiana  In:  Co.  5  Mart.  N.  8.  472,  16  Am. 
Dec  199:  Belovguet  ▼.  Lanata,  18  La.  Ann.  4. 

Mr.  Henry  Denis*  amicus  curia, 

Watkins,  J.,  delivered  the  opinion  of  the 

court: 

Tbe  opponent  claims  10  per  centum  on  wha^ 
eTer  amount  shall  be  due  on  decedent's  acdount 
to  IgLszio  Yincanzo  de  8arzana,  the  heir  in- 


stituted under  a  will;  said  heir  being  dom- 
iciliated in  Maroella,  and  a  citizen  and  sub- 
ject of  the  Kingdom  of  Italy,and  the  succession 
of  the  testatrix^ being  administered  in  tbe  parish 
of  Orleans,  La.  The  opposition  was.  after  due 
proceedings  and  trial,  dismissed,  and  tbe  ex- 
ecutor's account  approved  and  homologated, 
and  tbe  opponent  has  appealed. 

In  the  lower  court  the  case  was  tried  and 
decided  upon  an  agreed  statement  of  facts,  the 
purport  of  which  is  as  follows,  m.; 

(1)  That  the  universal  legatee  under  the  will 
of  Amelie  Rixner,  Ignazio  de  8arzana,  is  a 
minor,  and  not  domiciliated  in,  or  a  citizen  of, 
the  state  of  Louisiana,  or  of  the  United  States 
of  America. 

(2)  That  he  is  a  citizen  and  subject  of  the 
Kingdom  of  Italy,  wherein  he  now  resides, 
and  where  he  has  alwajs  resided  and  has  his 
domicil. 

(8)  That  the  property  proposed  for  distribu- 
tion on  the  account  that  is  opposed  consists  of 
the  following,  tit,: 

Immovables  valued  at $70,100  00 

Movables  valued  at.......... 674  28 


$70,674  28 


mprti:  Yeaker  v.  Yeaker,  4  Met.  (Ky.)  33,  81  Am. 
Dec.  580, 684. 

Where  a  treaty  fflves  forel^ers  three  years  in 
▼hich  to  claim  real  estate  bjr  devise  or  descent,  and 
to  dispose  thereof,  the  rigrbt  must  be  exercised 
vithin  such  period,  for  the  reason  that  tbe  state 
tegislatare  is  not  forbidden  to  deny  the  rlcrht  after 
lach  period,  such  a  state  law  belnir  so  far  aflect«d 
bj  tbe  treaty  as  to  become  inoperative  for  that 
period,  bat  no  further.   Yeaker  v.  Yeaker,  suprcu 

Under  I  1998  of  tbe  TennesBee  Code,  an  alien  may 
take  and  hold  real  estate  In  that  state  by  purchase, 
ioberitance,  or  in  aoy  other  way  which  may  be 
agreed  upon  by  treaty  between  the  United  States 
and  the  country  of  which  he  is  a  citizen  or  subject. 
Thecoart  held,  in  oonaiderin^  the  above  section  of 
tbe  Code,  that  If  the  law  contravened  the  treaty 
tbe  latter  must  prevail,  the  treaty  bein^  the  su- 
preme law  on  the  subject,  and  that  when  a  riRht 
CT0W8  out  of,  or  Is  protected  by,  a  treaty,  it  is 
Eftoctloned  asainst  all  the  laws  and  Judicial  deoi- 
ilooB  of  the  state,  and  whoever  has  this  rierbt  is  to  be 
protected.    Baker  v.  Shy,9Heisk.85,80. 

IL  Great  Britain, 

The  capacity  of  private  individuals,  British  sub- 
jects, or  of  corporations  created  by  the  Crown,  In 
tbe  United  States  or  in  Great  Britain,  to  hold  lands 
or  other  property  in  the  United  States,  was  not  af- 
fected by  the  Revolution.  Society  for  Prop,  of 
Gospel  V.  New  Haven,  £1 U.  8. 8  Wheat.  464, 6  L.  ed. 

In  &9mnk8  v.  Dupont,  28  U.  S.  8  Pet.  £43,  7  Ji.  ed. 
ttfi,  it  was  held  that  tbe  treaty  of  peace  between 
tbe  United  States  and  Great  Britain  of  1788,  acted 
upon  the  state  of  thinfre  as  it  existed  at  that  time 
and  took  the  actual  state  of  thloRS  as  its  basis,  and 
aO  those,  whether  natives  or  otherwise,  who  then 
adhered  to  the  American  states,  were  virtually  ab- 
aolved  from  all  alieaianoe  to  the  British  Crown; 
tnd  all  t  hoae  who  then  adhered  to  the  British  Crown 
were  deemed  and  held  subjects  of  that  Crown,  the 
treaty  being  a  treaty  operating  between  states  and 
tbe  iDbabitants  thereof,  the  court  reversing  the  de- 
ciaioQ  in  the  court  below  in  the  case  of  Ex  parte 
Dupont,  I  Harp.  Eq.  6. 

Upon  the  above  holdincr«  therefore,  all  British- 
bom  subjects,  whose  alieirfance  Great  Britain  has 
aerer  renounced,  ouirht,  upon  general  principles 
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of  interpretation,  to  be  held  within  the  intent,  aa 
they  certainly  are  within  the  words,  of  the  treaty 
of  1794.    Shanks  v.  Dupont,  iUfira, 

The  6th  article  of  the  treaty  of  peaoeof  1788  be- 
tween the  United  SUtes  and  Great  Britain  protects 
the  property  of  British  corporations  and  of  natural 
persons;  and  their  title  Is  confirmed  by  the  9th  arti- 
cle of  the  treaty  of  1794,  between  the  same  govern- 
ments, so  that  it  cannot  be  forfeited  by  any  inter- 
mediate leRislatlve  act^  or  other  proceeding  for  the 
defect  of  alienage.  Society  for  Prop,  of  Gospel  v. 
New  Haven,  tuprcu 

And  tbe  treaty  of  1794,  which  enabled  the  subjects 
of  either  power  to  bold  land  within  the  territory  of 
the  other,  was  not  annulled  by  a  posterior  war  be- 
tween the  contracting  parties.  Fox  v.  Soutbaok,  U 
Mass.  148. 

So,  tbe  stipulations  oootained  in  the  treaty  of 
1794,  for  the  protection  of  the  rights  of  property. 
Imposed  no  new  obligation  upon  the  government 
of  tbe  United  States,  but  only  affirmed  the  law  of 
nations.    May  v.  Speoht,  1  Mich.  187. 

And  the  9th  article  of  such  treaty  applies  to 
vested  remainders  as  well  as  to  estates  in  posses- 
sion.   Fox  V.  Southnck,  tupra, 

A  person  born  a  British  subject,  who  In  1772,  be- 
came a  resident  of  tb«>  United  States,  and  remained 
such  until  after  the  treaty  of  1794,  was  held  to  be 
protected  in  his  right  to  hold  lands.  Trimble  v. 
Harrison,  1  B.  Mon.  140. 

But  the  treaty  secures  no  privilege  to  the  alien 
heirs  of  American  citisens,  and  therefore  lands  of 
citizens  of  the  United  States  do  not  descend  to  an 
aUen  child.    IMd. 

And  this  is  so  for  the  reason  that  such  treaties  had 
for  their  object  the  security  of  British  subjects  In 
the  disposition  of  their  real  estate,  and  had  not  in 
view  any  privilege  of  aliens  to  succeed  as  heirs  to 
the  estates  of  American  citizens.  Love  v.  Hadden, 
8  Brev.  1:  Ennas  v.  Franklin,  2  Brev.  399. 

So,  the  treaty  of  November,  1794,  relates  only  to 
lands  then  held  by  British  subjects,  and  not  to  any 
after-acquired  lands.  Jackson,  Johnston,  v.  Dec- 
ker, 11  Johns.  418,  422. 

And  it  only  protects  titles  held  by  British  subjects 
at  the  date  thereof.  Trimble  v.  Harrison,  1  B. 
Mon.  140;  Marshall  v.  Conrad,  5  Call  (Va.)  864. 

For  this  reason,  therefore,  as  to  such  lands  and 
the  legal  remedies  incident  thereto,  neither  such 
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Less  debts   stated  on  the  account, 
the  total  is $67,848.88 

(4)  That  Joseph  de  Sarzana  is  the  tat  her  snd 
tutor  of  said  minor,  and  Jules  Andrieu,  of  the 
city  of  New  Orleans,  La.,  is  the  agent  and  at- 
torney in  fact  of  the  said  tutor. 

(5)  That  Uie  treaties  between  Italy  and  other 
nations  and  the  United  States  are  contained  in 
the  volume  which  is  entitled  "Treaties  and 
Conventions  between  the  United  States  and 
Other  Powers,"  and  same  is  to  he  used  in  the 
original  for  all  the  purposes  of  this  case.  The 
volume  referred  to  is  produced  in  the  original 
as  constituting  part  of  the  transcript. 

Opponent  propounds  its  claim  under  and  in 
pursuance  ox  the  terms  and  provisions  of  act 
180  of  the  general  assembly  of  the  state  of 
Louisiana,  approved  on  the  llth  of  July,  1804; 
and  it  claims  that  under  said  act  ''every  person 
sot  domiciled  in  this  state,  and  not  being  a 
citizen  of  any  state  or  territory  of  the  Union, 
who  shall  be  entitled,  whether  as  heir,  legatee, 
or  donee,  to  the  whole  or  any  part  of  the  suc- 
cession of  a  person  deceased,  whether  such  per- 
son shall  have  died  in  this  state  or  elsewhere, 
shall  pay  a  tax  for  the  benefit  of  the  Charity 
Hospiial  of  10  per  cent  on  all  sums  due,  on  the 


vslue  of  all  property  which  may  have  actual!  v 
been  received  from  ^aid  succession,  or  so  murlJi 
thereof  as  is  situated  in  this  state,  after  de> 
ductid)?  all  debts  due  by  the  said  succession ;" 
that  it  is  made  the  duty  of  the  executor,  cura- 
tor, etc.,  having  charge  of  the  administratioa 
of  the  succession  property  belonging  to  a  per- 
son residing  out  of  tbe  state,  "to  retain  in  bia 
hands  the  amount  of  the  tax  imposed,  and  pay 
the  same  over  to  tbe  treasurer  of  the  Charity 
Hospital,"  etc.  He  demands  that  the  executor 
of  the  estate  of  the  deceased  complv  with  the 
law,  and  pay  over  to  the  said  administrators  10 
per  centum  of  the  net  value  thereof.  The  ex- 
ecutor resists  opponent's  demand,  and  says  that 
he  is  protected  from  making  the  payment  de- 
manded, and  against  the  provisions  of  said 
law,  "by  the  clauses  of  the  treaty  between 
Italy  and  the  United  States  concluded,  ratified, 
and  proclaimed  in  thevear  1871,  and  especially 
by  arti(  le22  thereof,  which  provides:  'The  citi- 
zens of  each  of  the  contracting  parties  shall 
have  power  to  dispose  of  their  personal  gonda 
within  the  jurisdiction  of  tbe  other,  by  sale, 
donation,  testament,  or  otherwise;  and  their 
representatives,  being  citizens  of  tbe  other 
party,  shall  succeed  to  their  personal  goods. 


subjects  nor  their  heirs  are  tobe  retrarded  as  aliens, 
tbe  treaty  protecting  the  title  frlving  it  the  same 
validity  as  if  In  tbe  bands  of  a  citisen.  Trim  tile  v. 
Harrison*  wpra. 

And  for  tbe  further  reason  that  suoh  treaty  of 
peace  does  not  Rive  title.  Blight  v.  Rochester,  20 
U.  8. 7  Wheat.  68S,  6  L.  ed.  516. 

So  tbat  no  oialm  to  lands  can  be  established  in 
virtue  of  either  of  tbe  treaties  of  1788  or  1794  where 
tbe  dalmant  Is  unable  to  show  a  title  in  himself  or 
his  ancestor  at  tbe  time  the  treaty  was  made.  Or- 
ser  V.  Hoag,  8  HUI.  7B:  Harden  v.  Fisher,  14  U.  8. 
1  Wheat,  ado,  4  L.  ed.  96;  Orr  v.  Hodgson,  17  IT.  8.  4 
Wheat.  4B3,  4  L.  ed.  618;  Blight  v.  Itocbester,  tupra. 

Thus,  where  an  alien  British  subject  came  to  the 
United  States  subsequent  to  tbe  treaty  of  1783,  and 
before  the  signing  of  the  treaty  of  1704  died  seised 
of  real  estate,  It  was  held  that  his  title  was  not  pro- 
tected in  favor  of  the  heirs  by  suoh  treaties.  Blight 
V.  Rochester,  mpra. 

The  effect  of  the  0th  article  of  the  treaty  of  peace 
of  1788  was  not  only  to  bar  tbe  escheat  of  lands  held 
by  British  subjects,  but  to  give  them  a  capacity  to 
transmit  tbe  same  by  descent:  but  such  descent 
must  be,  as  in  ordinary  oases,  to  a  citizen  not  an 
alien,  although  there  might  be  an  exception 
where  the  land  was  owned  by  a  subject  of  tbe  Brit- 
ish Crown  at  the  commencement  of  the  Revolu- 
tionary war,  and  tbe  alien,  claiming  to  take  as 
heir,  was  then  in  life.  Brown  v.  Sprague,  6  Denio, 
645. 

In  that  case  title  to  real  estate  was  acquired 
in  1760,  by  a  subject  of  tbe  British  Crown  who 
died  In  1788  or  1789,  intestate  leaving  nonresi- 
dent aliens,  a  nephew  and  a  nleoe,  his  only  heirs. 
And  the  court  held  tbat  such  nephew  and  niece 
were  incapable  of  acquiring  title  on  account  of 
their  alienage,  and  therefore  bad  no  right  to  pass 
such  title  on  the  decease  of  their  uncle  by  deed, 
the  treaty  of  1794  having  no  possible  bearing  on 
the  case,  inasmuch  as  the  title  to  the  land  was  not 
then  vested  in  any  British  subject. 

With  regard  to  tbe  effect  of  tbe  treaty  between 
tbe  United  States  and  Great  Brirain,  In  tbe  case  of 
Jackson  v.  Bums.  8  Blnn.  75,  82,  where  a  British 
ant«natttf  sought  to  Inherit  lands  in  Pennsylvania 
In  1810,  the  court  followed  the  decision  of  the 
United  States  Supreme  Court  In  Dawson  v.  God- 
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f  rey,  8  U.  8. 4  Cranch,  821,  S  L.  ed.  681  wherein 
a  nonresident  alien,  who  was  never  In  tbe  United 
States,  was  held  Incapable  of  inheriting  from  a  oiti- 
cen  of  the  United  States. 

The  6tb  article  of  tbe  treaty  of  the  year  1788 
merely  provides  against  future  conflsMtions  and 
prosecutions  for  the  conduct  of  those  who  took 
part  In  the  war,  and  tbe  9tb  article  of  the  treaty  of 
1794  Hccured  to  British  subjects  then  holding  lands 
in  the  United  States  the  right  to  hold  and  enjoy  tlie 
same,  and  the  right  to  dispose  thereof  by  sale  or 
devise,  and  extended  to  their  heirs  and  assigns  the 
same  legal  remedies  which  would  be  incident  to 
such  lands  if  tbe  same  were  held  and  claimed  by 
American  citizens:  butsuch  treaty  oould  not  be  con- 
sidered to  intend  ^*a  restoration  of  all  individuals  to 
the  same  condition  they  were  In  before  the  war  aa 
far  as  existing  circumstances  would  permit.**  and 
therefore  they  could  not  restore  inheritable  blood, 
nor  allow  aliens  to  succeed  as  heirs,  to  tbe  estate  of 
an  American  citizen.  Trezevant  v.  Osbom,  8  Bre v. 
29.    Dawson  v.  Godfrey,  mcpro,  followed. 

And  it  has  been  held  tbat  such  article  completely 
protects  the  title  of  British  subjects  to  lands  In  tbe 
United  States,  which  would  have  been  liable  to  for- 
feiture by  escheat  for  tbe  defect  of  alienage,  and 
was  not  meant  to  be  confined  to  confllscatluns  iur« 
beUL  Orr  v.  Hodgson,  17  U.  8.  4  Wheat.  453.  4  L.  ed. 
618. 

Tbe  0th'  article  of  the  treaty  of  1794  applies  to 
the  title  of  tbe  parties,  and  gives  It  tbe  same  legal 
validity  as  if  tbe  parties  were  citizens:  and  it  is  not 
necessary  that  they  should  show  actual  possession 
or  selsla,  but  only  that  the  title  should  be  in  them 
at  tbe  time  the  treaty  was  made,  tbe  treaty  not 
meaning  to  Include  any  other  persons  than  such  as 
were  British  subjects  or  citizens  of  tbe  United 
States.    Ibid. 

In  Craig  v.  Radford.  16  U.  8. 8  Wheat.  604. 4  L.  ed. 
467,  it  was  held  that  a  defeasible  title,  which  vested 
during  tbe  Revolutionary  war  in  a  British  subject 
who  was  never  a  citizen  of  the  United  States,  was 
completely  protected  and  confirmed  by  the  9th 
article  of  the  treaty  of  1794. 

Two  nonresident  alien  brothers  of  a  British 
subject  who  bad  become  a  naturalized  citizen  of 
tbe  United  States,  and  died  Intestate  in  18116,  leav- 
ing no  kindred  who  were  citizens,  were  held  Inca- 
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wbeiber  by  teftament,  or  ab  ifUataio,  aad  tbey 
iDiiy  take  potioariott'  thereof,  either  by  them- 
eelveA,  or  others  actiDg  for  them,  and  dispose 
of  the  same  at  their  will,  paying  such  daties 
GDly  as  the  inhabitants  of  the  country  wherein 
such  goods  are,  shall  be  subject  to  pay  in  like 
cases.  As  for  the  case  of  real  estate  the  citizens 
and  subjects  of  the  two  contracting  parties 
shall  be  treated  on  the  footing  of  the  most 
favored  nation."*  His  averment  is  that  this 
coort,  in  placing  an  interpretation  upon  similar 
rights  of  Frend  citizens  and  the  subjects  of 
Bavaria,  held  that  they  were  protected  against 
the  operation  and  effect  of  similar  statutes 
under  and  k^  virtue  of  treaties  existing  between 
the  United  States  and  France  and  Bavaria,  re- 
spectively, and  that  the  legatee  of  Mrs.  Amelie 
ibzner  ought  to  be  afforded  like  protection  by 
the  treaty  above  cited  and  relied  upon;  that,  in 
so  far  as  the  statute  upon  which  opponent  relies 
is  opposed  to,  or  comes  in  conflict  with,  said 
treaty  stipulation,  same  is  null  and  inoperative, 
as  in  contravention  of  §  3  of  art.  6  of  the  Con- 
stitntion  of  the  United  States,  tu.:  'This 
Constitution  and  the  laws  of  the  United  States 
which  shaU  be  made  in  pursuance  thereof,  and 
sll  treaties  made,  or  which  shall  be  made,  under 


the  authority  of  the  United  Stotes,  shall  be  the 
supreme  law  of  the  land:  and  the  Judges  in 
every  state  shall  be  bound  thereby  anything  in 
the  CSonstitution  or  laws  of  any  state  to  the 
contrary  notwithstanding." 

Counsel  for  opponent  has  employed  sub- 
stantiallv  the  language  of  the  legislative  act 
which  u  relied  upon  for  the  enforcement  of 
the  tax  demanded  (act  180  of  1994).  It  pur- 
ports to  be  a  revival  of  the  provisions  of 
g^  1221 1228  of  the  Revised  Civil  Code,  relative 
to  the  tax  due  by  foreign  heirs,  which  wss  re- 
pealed by  act  86  of  IS'n,  and  also  to  amend  the 
same.  The  act  of  1877  merely  repealed,  in 
terms,  the  sections  of  the  Civil  Code  referred 
to.  and  corresponding  provisions  of  the  Revised 
Statutes.  A  careful  comparison  instituted  be- 
tween the  provisions  of  the  articles  of  the  Civil 
Code  and  the  statute  of  1894.  above  referred 
to,  discloses  that  the  institution  of  the  Charity 
Hospital  as  the  beneficiary,  in  lieu  of  the  state, 
is  the  only  difference  between  them.  These 
articles  have  no  counterpart  in  the  Code 
Napoleon,  and  were  for  the  first  time  intro- 
duced into  our  own  Code  in  its  revision  in 
1870,  being  the  codification  of  g  7  of  act  816  of 
1856. 


pable  of  talcing  by  descent   Tresevant  v.  Osbom, 
nQntk 

And  where  the  rljrht  of  a  noniesldeot  alien 
widow  was  not  vested  either  at  the  time  of  the 
fievoiutlon,  nor  at  the  date  of  either  of  those  trea- 
ties, it  was  held  to  be  Independent  of  them  and 
therefore  her  riff bt  to  dower  was  barred  ezoept  as 
10  those  lands  of  which  her  huslMuid  was  seised  be- 
fore the  American  Bevolution.  Kelly  v.  Harrison, 
t  Johns.  Gas.  n. 

Bot  In  Den,  Fisher,  v.  Hamden,  1  Paine,  0.  0.  S6, 
It  waa  held  that  the  alienage  of  the  plaintiff  in  an 
ajectmeot  action  could  not  be  set  up  to  defeat  a 
noovery,  where  the  ancestor  lield  the  land  at  the 
time  of  the  treaty  between  Great  Britain  and  the 
VDited  States,  of  ITM. 

Alien  heirs  may  take  by  inheritance  from  alien 
socestoffs,  who  hold  lands  under  the  proteotionof 
the  treaty  between  the  United  States  and  GHceat 
Britain.  Mnmo  v.  Merchant,  88  N.  Y.  9, 89.  Jaok- 
lOD,  FoUiard,  v.  Wright,  4  Johns.  7ft,  to  the  same  ef- 
fect. 

And  the  same  principle  was  assumed  In  the  ac- 
tion of  Orser  v.  Hoag.  8  Hill,  79,  although  in  that 
esse  the  title  of  the  alien  heir  did  not  prevail,  be- 
cause the  ancestor  died  before  the  treaty  was 
aimed,  and  therefore  he  was  not  within  its  influ- 
ence. 

But  the  treaty  of  peace  between  the  United  States 
and  Great  Britain  of  1788  did  not  revest  estates 
wbicb  had  been  forfeited  to  the  state  by  acts  of  at- 
tainder passed  prior  to  the  treaty,  and  therefore 
such  estates  were  not  devested  from  the  state.  Mo- 
Gregor  V.  Oomslock,  16  Barb.  427, 484. 

And  thia,  for  the  reason  that  the  treaty  of  peace 
between  the  United  States  and  Great  Britain  of 
1783  referred  only  to  future  confiscations,  and  had 
no  reference  to  attainders  and  forfeitures  which 
had  already  liecome  complete  and  absolute,    ihid. 

So,  the  treaty  entered  into  in  the  year  1846  be- 
tween the  Uulted  States  and  Great  Britain  in  no 
vay  disposed  of  the  soil  or  embarraesed  the  right 
of  eminent  domain.    Cowenia  v.  Hannah.  8  Or.  466. 

The  treaty  of  1794  with  Great  Britain  pre- 
vented the  forfeiture  by  war  of  the  title  of  a 
Kritlsh  subject  who  was  an  alien  enemy,  though 
his  right  to  sue  was  suspended  during  the  war. 
lliitcliixiBOD  V.  Brock,  11  Mass.  119. 

A  person  bom  in  America  t>ef  ore  the  Declaration 
»  L.  R.  A, 


of  Independence  would  have  a  rljrht  to  hold  lands 
In  Bngland,  for  the  reaaon  that  he  once  owed  alle- 
giance to  that  government,  and  although  a  sev- 
erance of  the  United  States  from  Bngland  mlgtt 
release  bim  from  his  alleglanoe,  yet  It  could  not  de- 
prive him  of  his  rights:  Imt  a  person  bom  In  Eng- 
land before  that  period  could  have  no  pretense  to 
citiaensblp  in  the  United  Sutes  on  that  account, 
his  situation  being  totally  different,  as  he  never 
owed  allegiance  to  the  United  States  government, 
and  never  was  a  oltlaen  thereof.  Hebron  v.  Col- 
chester, 6  Day,  169, 171. 

Therefore,  a  British  subject  bom  l)ef ore  the  Bev- 
olution could  not  inherit  lands  under  the  terms  of 
the  treaty  of  1794.    Bead  v.  Bead,  6  Gall  (Va.)  160. 

In  Fiott  V.  Cora.  18  Gratt  664,  where  the  ancestor 
acquired  the  estate  by  purohaae  in  1798,  It  was  held 
that  an  alien  could  take  by  purchase,  and  that  the 
conveyance  clothed  him  with  the  title,  and  tha,U 
no  Inquest  or  ottce  found  having  devested  him  of 
the  title  before  his  death,  such  title  thus  vested  in 
him  waa  conflrmed  by  the  9th  article  of  1794,  and 
therefore  upon  hie  death  In  1818,  such  lands  de- 
scended to  hia  children  and  heirs,  the  war  of  1811 
not  having  devested  bis  rights. 

Where,  In  the  year  1788,  a  testator  devised  real 
estate  to  his  two  alien  daughters.  It  was  held  that 
they  took  subject  to  the  will,  but  even  If  bound  to 
take  by  descent  they  were  protected  by  the  treaty 
of  1794.  article  9  of  which  declarea  that  British  sub- 
jects abould  hold  as  before  the  war.  Duncan  v. 
Beard,  8  Nott  ft  McC.  4(n. 

A  British  subject  was  held  entitled  to  real  estate 
of  which  her  daughter  died  seised  without  husband, 
or  children,  or  father,  under  the  treaty  of  1794,  and 
the  South  Carolina  act  of  1791,  in  Megrath  v.  Bob- 
ertaon,  1  Deaauss.  Bq.  446, 449. 

Where  one  reaidlog  In  Pennsylvania  before  the 
Declaration  of  Independence  had  a  son  bom  there 
before  such  period,  and  In  1783  went  to  Bngland 
to  recover  compensation  for  losses  as  an  Ameri- 
can loyalist,  and  returned  to  Pennsylvania  in 
1786,  where  he  died,  the  son  never  having  been 
In  Bngland,  It  was  held  they  were  both  to  be  taken 
as  American  subjects,  and  therefore  could  only 
claim  lands  in  Bngland  under  the  statute  87  Geo. 
III.,  chap.  97,  i  84.  Doe,  Stansbury,  v.  Arkwright, 
6  Car.  &  P.  576. 

Where.a  British  subject  entitled  to  citizenship 
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Gounsel   for  the  ozecator  has  accurately 

guoted  the  language  of  the  treaty  of  the  United 
tates  with  Italy.  Treaties  and  CoDventions 
between  the  United  States  and  Other  Powers, 
pp.  581-5B7,  art  22.  As  it  appears  from  the 
agreed  statement  of  facts  that  the  decedent's 
succession  exclusively  consists  of  real  estate,  it 
is  manifest  that  the  executor  chiefly  relies  on 
that  clause  of  the  treaty  with  Italy  which  de- 
clares that  "as  for  real  estate  the  citizens  and 
subjects  of  the  two  contracting  parties  shall  be 
treated  on  the  footing  of  the  most  favored 
nation."  Therefore  an  examination  of  the 
provisions  of  some  of  the  treaties  which  the 
United  States  have  made  is  important. 

The  following  is  an  extract  from  the  treaty 
-which  was  conduded  between  the  President  of 
the  United  States  and  the  Emperor  of  the  French, 
and  proclaimed  on  the  12th  of  August,  1858, 
tiz,:  "Art.  7.  In  all  the  states  of  the  Union, 
-whose  existing  laws  permit  it,  so  long  and  to 
the  same  extent  as  the  said  laws  shall  remain  in 
force,  Frenchmen  shall  enjoy  the  right  of  pos- 
sessing personal  and  real  property  by  the  same 
title  and  in  the  same  manner  as  the  citizens  of 


the  United  States.  They  shall  be  free  to  dis- 
pose of  it  as  they  may  please,  eithor  gratuitously 
or  for  value  received,  by  donstion,  te^^tament, 
or  otherwise,  just  as  tbose  citizens  themselves; 
and  in  no  case  shall  they  be  subjected  to  taxes 
on  transfer,  inheritance,  or  any  others,  different 
from  those  paid  by  the  latter ,*or  to  taxes  which 
shall  not  be  equally  imposed  "  Treaties  and 
Conventions,  p.  852.  The  first  sentence  baa 
exclusive  reference  to  the  right  of  French  men 
to  "enjoy  the  right  of  possessing  personal  and 
real  property  by  the  same  title,  and  in  the 
same  manner  as  the  citizens  of  the  United 
States;"  and  the  second  declares  that  "French- 
men shall  be  free  to  dispose  of  their  propertj 
as  they  may  please,"  and  "in  no  case  shall  they 
be  subjected  to  taxes  on  transfer,  inheritance, 
or  any  others,  different  from  those  paid  by  the 
latter,  or  to  taxes  which  shall  not  be  equally 
imposed."  It  is  with  the  latier  that  we  are 
alone  concerned,  as  no  question  has  been  raised 
wiih  reference  to  the  right  of  Frenchmen  to 
acquire  and  hold  property  in  any  of  the  states 
of  the  Union,  and  to  that  alone  does  the  lan- 
guage of  the  treaty  refer. 


by  virtue  of  the  treaty  of  1794,  had  a  child  also  a 
British  subject,  who  removed  to  Bnirland  and 
there,  when  of  full  aire  married  a  British  subject 
and  permanently  settled  there.  It  was  held  upon 
the  death  of  the  father  that  such  child  could  not 
Cake  lands  by  descent  from  the  father  1o  Kentucky, 
as  It  had  elected  to  adhere  to  Britain,  and  was 
therefore  an  alien,  and  that  no  title  passed  by  the 
<deed  of  an  alien  olalmlnf  by  descent  through  a 
father  who  was  a  citizen,  to  lands  tn  Kentucky. 
a*rimbie  v.  Harrison.  1  B.  Hon.  14a 

In  Jackson,  Folliard,  v.  Wrifl'ht,  4  Johns.  7ft,  a  na- 
tive of  Ireland  emigrated  to  the  United  States  in 
1778,  purchased  real  estate  In  1784,  and  died  in  1798 
without  issue,  leaving  a  brother  and  three  sisters, 
Don  resident  aliens,  him  surviv  ing.  The  real  estate 
was,  by  the  act  of  the  legislature  of  1804,  vested  In 
one  of  the  sisters,  who  had  married  an  alien,  in  like 
manner  as  if  she  had  been  a  dtisen  at  the  time  of 
the  death  of  the  deceased.  Subsequently  an  action 
of  ejectment  was  brought  by  one  claiming  a  moi- 
ety pursuant  to  an  award  of  the  county  oommls- 
sioDers.  It  was  held  tbat  the  deceased,  having  emi- 
grated to  the  United  States  after  the  Declaration 
of  Independence,  was  to  be  considered  as  an  alien, 
and  that  the  land  so  held  by  him  was  by  the  9th 
article  of  the  treaty  of  17M  vested  in  him  and  his 
heirs,  although  they  were  aliens,  and  that  the  act 
of  the  legislature  of  1804,  which  gave  the  whole  of 
such  estate  to  the  sister,  one  of  his  four  heirs,  to 
the  exclusion  of  the  rest,  was  contrary  to  the 
treaty  and  inoperative,  but  that  the  heirs,  having 
entered  no  dlisent  to  the  av^rd  of  the  commls- 
siooers  within  the  tim^imited  by  the  act,  were 
barred  and  concluded  to^reby,  except  one  of  the 
siFters  who  was  a  married  woman  and  therefore 
within  the  saving  clause  of  the  act. 
^  In  Forsyth  v.  Reynolds,  66  U.  8. 15  How.  868,14  L. 
ed.  ?29,  it  was  held  that  lands  granted  to  settlers  in 
Michigan  prior  to  the  surrender  of  the  western 
ooast  by  the  British  government,  which  grants 
were  made  to  carry  out  the  treaty  between  the 
United  States  and  Great  Britain  of  1794,  were  not 
donations  so  as  to  exclude  the  settler  in  Peoria 
from  the  benefit  of  the  two  acts  of  Congress  passed 
In  the  year  1880  and  1828,  by  which  acts  Congress 
granted  a  lot  In  the  village  of  Peoria,  Ulinols,  to 
eaon  settler  who  **had  not  heretofore  received  a 
oonflrmation  of  daim  or  donation  of  any  tract  of 
land  or  village  lot  from  the  United  States.** 

In  the  above  caae  the  plalntHT  oialmed  one  por- 


tion  of  the  estate  as  heir  to  his  father,  and  the 
other 'portion  by  purchase  from  the  other  heirs  of 
bis  father. 

In  Shanks  v.  Dupont,  28  U.  S.  8  Pet  242,  7  K  ed. 
668,  a  native  of  South  Oeirolina  died  intestate  in  the 
year  1782,  seised  of  lanJ  on  St  James*  Island,  lear- 
Ing  two  daughters  l)«>th  born  in  the  states  before 
the  Declaration  of  Independence.  One  daughter 
married  a  citizen  of  South  Carolina  and  died  In 
1802,  entitled  to  one  half  the  estate.  In  the  year 
1780,  the  British  took  possession  of  the  island;  and 
the  other  daughter  of  the  intestate  married  an  of- 
ficer in  the  British  army,  and  in  1782,  went  to  Eng- 
land where  she  died  In  1801,  leaving  five  children, 
all  lx>m  In  England,  who  claimed  the  other  moiety 
of  the  estate  in  right  of  their  mother  under  the  9tb 
article  of  the  treaty  of  peace  between  the  United 
States  and  Great  Britain  of  Ifovember,  1794,  and  it 
was  held  they  were  entiled  to  recover  and  hold  the 
same. 

In  Apthorp  v.  Backus,  Klrby  (Conn.)  407, 1  Am. 
Dea  26,  a  minor  sued  by  her  guardian  and  next 
friend,  to  recover  possession  of  property  derived 
by  her  by  inheritance  from  her  father  an  alien 
who  purchased  In  the  year  17B8,  and  died  in  the  year 
1778,  seised  in  his  own  right  in  fee,  and  the  c«iurt 
held  that,  her  title  to  the  land  having  accrued  wbile 
she  was  not  an  alien,  such  title  could  not  be  affected 
by  the  disability  of  an  alien,  as  she  was  as  much  a 
citizen  of  the  state  as  any  person  then  within  it« 
herdesoent  being  cast  under  its  law;  and  further 
that  her  title  was  secured  by  the  treaty  of  peace 
between  the  United  States  and  Great  Britain,  ihe 
case  not  being  aCTected  by  the  sulisequeni  statutes 
of  that  state  d(M>l:i ring  aliens  incapable  of  purchns- 
Ing  or  holding  lands  tbereio,  the  proviso  to  the 
statute  declaring  '^bat  the  act  shall  not  be  con- 
strued to  work  a  forfeiture  of  any  laiuls  wbich  tie- 
long  to  any  subjects  of  the  King  of  Great  Britain 
before  the  late  war,  or  prevent  proprietors  ot  such 
lands  from  selling  and  dlBposing  of  the  siime  to 
any  inhabitant  of  any  of  the  United  Stares.** 

Under  the  treat?  between  Great  Britain  and  the 
United  States  in  1794,  and  the  English  statute  ot  37 
Geo.  III.,  chap.  97,  American  cilizens  holaing  lands 
in  Gn  at  Britain  on  the  Oiih  ot  Oct«)l>er.  1795.  and 
their  heirs  and  MSPiirns,  are  to  be  const  lenul,  so  far 
as  regards  such  lands,  not  as  aliens,  but  as  DMt:\e 
subjects  of  Great  Britain,  iijutton  v.  Sutton,  I 
Buss.  &  M.  688. 

In  Sutton  ▼.  Sutton,  tuvm,  it  was  held  tbat  undev 
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The  treaty  of  Bavaria  te  as  follows  (Treaties 
«nd  CoDveDtioDS,  p.  46):  "Art.  S.  Tbecilizens 
or  subjects  of  each  of  the  contracting  parties 
•halt  have  power  to' dispose  of  their  rcdl  and 
personal  property  within  the  states  of  Uie  other 
oy  testament,  donation,  or  otherwise;  and  their 
faeirs,  legatees,  and  donees  being  citizens  or 
subjects  of  the  other  contracting  party  shall 
«acceed  to  their  said  fr^and]  personal  prop- 
erty, and  may  take  pofr««ession  thereof  either  by 
themselyes  or  others  acting  for  them,  and  dis- 
pose of  the  same  at  their  pleasure,  paying  such 
-duty  only  as  the  inhabitants  of  the  country 
where  the  said  property  lies  shall  be  liable  to 
pay  in  like  cases."  The  foregoing  is  an  ex- 
tract from  the  treaty  which  was  concluded  be- 
tween the  United  States  and  the  King  of 
Bavaria,  and  proclaimed  on  August  10,  1846. 
Treaties  and  Conventions,  p.  46. 

The  Spanish  treaty  provides  as  follows, 
^..-  "Art.  2.  The  citizens  and  subjects  of 
each  party  shall  have  power  to  dispose  of 
iheir  personal  goods  within  the  jurisdiction 
of  the  other,  by  testament,  donation,  or  other- 
wise, and  their  representatives  being  subjects 
•or  citizens  of  the  other  party,  shall  succeed  to 


their  said  personal  goods,  whether  by  testa- 
ment or  ab  intettato,  and  they  may  take  pos- 
session thereof,  either  hf  themselves  or  others 
acting  for  them,  and  dispose  of  the  same  at 
their  will,  paying  such  dues  only  as  the  inhab- 
itants of  the  country  wherein  the  said  goods 
are,  shall  be  subject  to  pay  in  like  cases."  The 
foregoing  is  an  extract  from  the  treaty  which 
was  concluded  between  His  Catholic  Majesty 
and  the  United  States,  and  proclaimed  on 
August  2, 1796.  Treaties  and  Conventions,  p. 
1009. 

The  German  treaty  provides  as  follows,  m>  .* 
"Art.  10,  g  8.  In  all  successions  to  inherit- 
ances, citizens  of  each  of  the  contracting  par- 
ties shall  pay  in  the  country  of  the  other  such 
duties  only  as  they  would  be  liable  to  pay,  if 
they  were  citizens  of  the  country  in  which  the 
property  is  situated  or  the  judicial  administra- 
tion of  the  same  may  be  exercised. "  The  fore- 
going is  an  extract  from  the  treaty  which  was 
concluded  between  the  United  States  and  the 
German  Empire,  and  proclaimed  June  1, 1873. 
Treaties  and  Conventions,  p.  866. 

The  treaty  with  Great  Britain  provides  as 
follows,  «M..-  "Art  9.  It  is  agreed  that  British 


Che  treaty  of  1794,  and  the  statnte  87  Geo.  IL,  obai>. 
9t,  American  oitixens  who  held  lands  In  Great  Brit- 
ain on  the  2Bth  of  October,  1796,  and  their  heirs 
«nd  aasiffiis,  were  at  all  times  to  be  considered,  so 
far  as  regarded  those  lands,  not  as  aileos,  but  aa 
native  subjects  of  Great  Britain. 

In  Countess  Conway^S  Case.  2  Knapp,  P.  0. 864,  it 
was  held  that  the  foreign  wife  of  a  British  subject 
wsa  not  entitled  to  oompensation  for  the  low  of 
lier  separate  property,  under  a  treaty  providing 
■such  a  oompensation  for  British  subjects,  unless 
she  had  herself  acquired  a  domlcll  in  Great  Brit- 
ain at  the  time  of  her  Iosb;  and  further  that  a  for- 
eigner domlolled  in  Great  Britain  was,  under  such 
a  treaty,  entitled  to  claim  oompensation  for  his 


In  Doe,  Thomas,  ▼.  Acklam,  4  DowL  A  B.  884, 9 
Baro.  it  C.  779,  It  was  held  that  a  person  born  in  the 
United  States  since  the  treaty  of  1788,  by  which 
those  states  were  acknowledged  to  be  free,  sover- 
eign, and  Independent,  was  an  alien  and  could  not 
take  lands  by  descent  in  Bogland. 

Persons  bom  in  the  United  States  of  America 
since  the  treaty  of  1788  are  aliens,  and  cannot  cake 
■lands  l:^  descent  or  inherit  them  in  Bngland. 
JMd. 

in.  FYanee, 

In  Babasw^  SnooesBlon,  47  La.  Ann.  1468,  the 
<)Qe8tion  was  the  right  of  French  subjects  to  \)e 
represented  in  the  United  States  by  the  consul  of 
their  country,  and  the  court  held  that  upon  that 
subject  the  treaty  between  the  United  States  and 
France  was  plain  in  its  provisions,  and  by  the  or- 
ganio  law  It  was  the  supreme  law  of  the  land,  and 
•binding  upon  all  courts  whether  state  or  Federal 
under  art.  6.  Y  2,  of  the  CoDStltutlon  of  the  United 
States,  ana  therefore  the  consul,  and  not  an  attor- 
ney appointed  by  the  court,  was  the  proper  party 
to  represent  the  absent  heirs. 

In  SchaflTer^s  Succewion,  18  La.  Ann.  118,  the 
treaty  between  the  United  States  and  France  sus- 
pending the  state  law  Imposing  a  tax  of  10  per  oeut 
en  successions  falling  to  foreign  heirs,  stipulated 
ttiat  ^^rom  the  day  of  the  exchange  of  the  rati- 
fication, which  shall  be  made  in  conformity  with 
the  respective  Constitutions  of  the  two  countries 
and  exchanged  at  Washington  within  the  period  of 
•six  months  or  sooner  if  possible,"  was  held  not  to 
take  effect  undl  after  its  ratification,  and  that  such 
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ratlflcatlon  had  no  retrospective  effect,  and  there* 
fore  did  not  relate  back  to,  or  affect,  a  succession 
prior  to  the  date  of  such  ratification,  and  therefore 
the  heirs  were  subjected  to  the  tax. 

In  Amat^s  Succession,  18  La.  Ann.  408,  it  was  held 
that  the  laws  of  Louisiana  permitted  Frenchmen  to 
enjoy  the  rights  of  possessing  and  owning  prop- 
erty In  that  state;  and  further  that  under  the 
treaty  of  1868,  they  could  not  be  subjected  to  taxes 
on  transfers,  inheritance,  or  any  others,  different 
from  those  paid  by  the  citizens  of  the  state,  or  to 
taxes  which  were  not  equally  imposed. 

The  provision  In  the  French  treaty  referred 
to  in  the  above  case  was  article  7,  which 
provides:  ''In  all  the  states  of  the  Union  whose 
laws  permit  It,  so  long  and  to  the  same  ex- 
tent, as  the  said  law  shall  remain  in  force.  French- 
men shall  enjoy  the  right  of  possessing  per- 
sonal and  real  property  by  the  same  title,  and  in 
the  same  manner,  as  the  dtiaens  of  the  United 
States.  They  shall  be  free  to  dispose  of  it  as  they 
may  please,  either  gratuitously  or  for  value  re- 
ceived, by  donation,  testament,  or  otherwise,  just  aa 
though  citizens  themselves,  and  In  no  case  shall 
they  be  subjected  to  taxes  on  transfers,  Inberitanoe, 
or  any  others,  different  from  those  paid  by  the  lat- 
ter, or  taxes  which  shall  not  be  equally  Imposed.** 

But  in  Prevost*s  Succession,  12  La.  Ann.  677,  Af- 
firmed 60  U.S.  19  How.  1, 15  L.  ed.  578,  it  was  held  that 
under  the  above  treaty  the  succession  of  a  French 
citizen  who  died  prior  thereto  would  not  exempt 
bis  heirs  residing  in  France  f  i  q  n  the  operation  of 
the  Louisiana  act  of  1842,  wbicn  Imposed  a  tax  of 
10  per  cent  on  successions  falling  to  foreigners, 
even  though  the  words  of  the  treaty  Imported  such 
an  Intention. 

The  stipulation  aa  to  property  in  the  treaty  of 
cession  of  LoutsiaDa  by  France  to  the  United  Statea 
embraces  all  titles  to  land  whether  legal  or  equita- 
ble, perfect,  or  Imperfect.  Slidell  v.  Grandjean, 
UlU.8.412,28L.ed.821. 

The  term  '•property,"  in  the  treaty  by  which  the 
United  States  acquired  Louisiana,  comprehends 
every  species  of  title.  Inchoate  or  complete,  legal 
or  equitable,  and  embraces  rights  which  lie  In  con- 
tract executory  as  well  as  executed.  Bryan  v. 
Kennett,  113  U.  S.  179,  28  L.  ed.  908. 

in  Carneal  v.  Banks,  28  U.  8. 10  Wheat.  181, 6  L. 
ed.  297,  it  was  held  that  the  treaty  between  ttie 
United  States  and  France,  passed  In  the  year  1778 
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■objects  who  now  bold  lands  in  tbe  territories 
of  the  United  States;  and  American  citi- 
zens who  now  hold  lands  in  tbe  dominion  of 
His  Majesty,  shall  continue  to  bold  tbem  ao- 
cording  to  the  nature  and  tenure  of  their  re- 
spective estates  and  titles  therein,  and  may 
grant,  sell,  or  devise  tbe  same  to  whom  they 
please,  in  like  manner  as  if  thev  were  natives: 
and  that  neither  they  nor  their  heirs  or  assigns 
shall,  so  far  as  may  respect  the  said  lands  and 
tbe  legal  remedies  incident  thereto,  be  regarded 
as  aliens."  The  foregoing  is  an  extract  from 
the  treaty  which  was  concluded  between  the 
United  States  and  his  Britannic  majesty,  and 
proclaimed  on  the  29th  of  February,  1706. 
Treaties  and  Conventions,  p.  885. 

It  will  be  interesting  ana  instructive  to  ex- 
amine and  consider  the  legislation  of  this  state 
on  this  subject,  and  tbe  course  of  our  Jurispru- 
dence under  it,  as  auxiliary  to  our  investiga- 
tion and  decision  of  tbe  question  at  issue.  The 
first  ensctment  on  tbe  subject  is  act  95  of  1828, 
g  1  of  which  declares  "that  any  person  who  is 
not  a  citizen  of  the  United  Ststes.  or  is  not 
domiciliated  in  any  part  of  said  states,  shall  be 
subject  to  pay  to  this  state  10  per  cent  of  all 
sums  which  may  be  due  to  him  as  heir,  leg- 


atee, or  donee,  by  any  succeRsion  which  msy 
be  opened  in  tbis  stare."  This  act  was  repealed 
in  1830.  and  was  again  r^nacted  in  1842;  be- 
ing incorporated  in  the  aeneral  revenue  law  of 
that  year  in  slightly  altered  lanpruage.  Act 
154  of  1842,  g  4.  Tbe  terms  employed  sr» 
"that  each  and  every  person  not  being  domi- 
ciliated in  this  state,  and  not  being  a  citizen 
of  anr  state  or  territory  in  tbe  Union,  who 
shall  be  entitled,"  etc.  It  is  again  reproduced 
in  the  general  revenue  law  of  1850,  in  the  fol- 
lowing terms,  ms..*  ''Every  executor,  curator, 
tutor,  or  administrator  having  charge  or  ad- 
ministration of  succession  property,  belonging 
in  whole  or  in  part  to  a  person  residing  out  of 
this  state,  and  not  being  a  citizen  of  any  other 
state  or  territory  of  tbe  United  States,  sbsll  bo- 
bound  to  retain  in  bis  bands  tbe  amount  of  the- 
tax  imposed  by  1aw,"etc.  Act  194  of  1850,  g  76. 
As  this  statute  did  not  repeal  former  laws,  ex- 
cept those  on  "tbe  subject  treated  in  this  act,*^ 
the  language  of  the  section  quoted  may  be  re- 
garded as  a  legislative  interpretation  of  former 
laws  on  tbe  subject  mentioned.  But  tbe  idea- 
tical  language  which  is  employed  in  tbestatute- 
of  1842  IS  reproduced,  in  totidem  wrhii,  in  the- 
law  of  1856  (§  7  of  act  815  of  1855).    In  thi» 


allowed  the  eitlzens  of  either  oountry  to  hold  lands 
In  the  other,  and  that  a  title,  once  vested  in  a 
French  subject,  to  hold  lands  from  the  doited 
Statcv,  was  not  devested  by  the  abrogation  of  that 
treaty,  and  the  expiration  of  the  subsequent  oon- 
vention  of  1800. 

The  stipulations  of  the  treaty  oedinff  Loutetana 
to  the  United  States,  affordlnff  that  protection  or 
security  to  claims  under  the  French  or  Spanish 
government  to  which  the  act  of  Oongioss  of  May 
tt,  ISSi,  referred,  are  contained  In  the  1st,  2d,  and 
8d  articles  of  the  treaty  and  extended  to  all  prop- 
erty until  Louisiana  became  a  member  of  tbe 
Union,  Into  which  the  inhabitants  were  to  be  in- 
corporated as  soon  as  possible,  *^nd  admitted  to 
all  the  rights,  advantages,  and  Immunities  of  oltl- 
sens  of  the  United  States**  the  perfect  inviolability 
and  security  of  property  being  among  those  rights; 
therefore  the  right  of  property  is  protected  and 
secured  by  the  treaty,  and  no  principle  is  better 
settled  than  that  an  inchoate  title  to  lands  is  prop- 
erty. Delassus  v.  United  States,  84  U.  S.  9  Pet.  117, 
9L.ed.  7L 

In  the  above  case  it  was  stated  that  tbe  right 
would  have  been  sacred,  independent  of  the  treaty. 
Inasmuch  as  tbe  sovereign  who  acquires  an  inhab- 
ited country  acquires  fuU  dominion  over  it;  but 
such  dominion  Is  never  supposed  to  devest  the 
vested  rights  of  individuals:  the  language  of  the 
treaty  ceding  Louisiana,  excluding  any  Idea  of  in- 
terfering with  private  property. 

In  that  case  the  heirs  claimed  under  a  grant 
made  to  their  father  and  the  action  was  brought 
under  the  act  May  25,  ISSi,  enabling  the  claimant  of 
lands  within  the  limits  of  the  state  of  Missouri 
and  territory  of  Arkansas  to  institute  proceedings 
to  try  the  validity  of  their  claims. 

The  convention  of  1800,  between  the  United 
States  and  France,  enabling  the  people  of  one 
oountry,  holding  lands  in  the  other,  to  dispose  of 
the  same  by  testament  or  otherwise,  and  to  Inherit 
lands  in  tbe  respective  countries  without  being 
obliged  to  obtain  letters  of  naturallntion,  was  held 
to  render  the  performance  of  the  condition  a  use- 
less formality,  and  that  the  conventional  rule  ap- 
plied equally  to  tbe  acts  of  those  who  took  by 
descent  under  the  act,  as  to  these  who  acquired  by 
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purchase  without  its  aid.   Chirao  t.  Ohirao*  IS  U.  GL 
2Wheat.8n,4L.ed.»4. 

Where  the  deceased*s  heirs  were  French  subjeoti^ 
and  claimed  at  the  time  the  French  treaty  of  177^ 
was  abrogated,  the  case  turning  upon  the  oon- 
structlon  of  the  Maryland  act  of  1788,  permitting 
the  lands  of  a  French  subject,  who  bad  beoome  » 
dtiien  of  Maryland,  dying  intestate,  to  descend  od' 
the  next  of  Idn  being  unnaturaliaed  Frenchmen^ 
with  a  proviso,  vesdng  the  land  in  the  state  if  th» 
French  heirs  should  not,  within  ten  years,  beoome 
resident  citizens  of  the  state,  or  convey  the  land» 
to  a  citlaen,  it  was  held  that,  the  time  of  tbe  tier* 
formance  of  the  condition  having  expired  hefore 
action  brought,  the  estate  was  terminated  unlesa 
supported  in  some  other  way  by  tbe  Maryland  aoU 
IMd. 

In  Chirao  V.  Chirac,  supni,  a  Frenchman  migrated 
into  the  United  States  in  1788,  took  the  oath  of 
citiaensfaip  according  to  the  Maryland  act  passed 
in  1^,  in  September,  178S.  and  before  he  became- 
natu'ralized  owned  real  estate,  and  died  intestate 
leaving  no  legitimate  reUitions  other  than  tbe- 
plainttflS  who  were  natives  and  residents  of 
France,  as  against  whom  the  state,  supposing  that 
the  lands  had  escheated,  conveyed  the  same  to  ttae- 
natural  son  of  the  deceased  reserving  the  rights  of 
all  persons  dalmmg  by  devise  or  descent  from  the 
intestate.  The  nonresident  hetoB  bringing  aotioi^ 
in  ejectment,  it  was  held  that  tbe  power  of  natu- 
ralization was  exclusively  in  Congress,  but  that  the- 
treaty  of  amity  and  commerce  tMtween  the  Uniteck 
States  and  France  of  1778,  art.  U,  enabled  the  sub- 
jects of  France  to  purchase  and  hold  lands  in  the- 
United  States,  and  therefore  thephUntillS  were  en- 
titled to  recover. 

With  respect  to  the  Tth  article  of  the  Frenol^ 
treaty  of  the  year  1868,  it  has  been  held  that  the  dis- 
ability of  Frenchmen  from  alienage  in  dlspcatng- 
of  and  inheriting  real  and  personal  estate  was  re- 
moved: the  article  declaring  that  in  all  tbe  statee* 
of  the  Union  by  whose  laws  aliens  were  permitte<i 
to  hold  real  estate,  so  long  as  such  laws  remained 
in  force.  Frenchmen  were  to  enjoy  the  right  of 
possessing  personal  and  real  property,  by  the  same 
title,  and  in  the  same  manner,  as  citizens  of  th» 
United  States,  and  should  be  free  to  dispose  there- 
of as  they  might  please,  by  donation,  testament,  or 
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condition  the  law  remained  antil  the  revision 
of  the  Oiyil  Code  in  1870.  Vide,  iupra.  The 
nme  language  ia  piesenred  in  Rev.  Civ.  Code, 
art.  1821;  bat,  in  dining  tlie  duties  of  sucoea- 
sion  representatives  wiili  regard  to  this  tax. 
the  language  employed  is,  "a  person  residing 
oat  of  the  state,  and  not  being  a  citizen  of  any 
other  state  or  territory."  Rev.  Civ.  Code,  art. 
1222.  And  in  the  next  section  the  language  is, 
"persons  who  are  neither  residents  of  this  state, 
nor  citizens  of  any  other  state  or  territory." 
Rev.  Civ.  Code,  ait.  1828.  These  articles  of 
the  Code,  and  their  corresponding  provisions 
in  the  Revised  Statutes,  were  repeiUed  in  1877, 
snd  there  was  no  law  on  the  subject  until  the 
statute  of  1894  was  enacted.  Vidf,  mpra.  This 
act  follows  the  language  of  the  articles  of  the 
Code  very  closely,  and  it  declares  the  legisla- 
tive purpose  to  be  10  revive  the  same.  Act 
180  of  1804.  It  thus  appears  that  the  phrase- 
ology of  the  legislation  on  the  subject  has  re- 
msined  practically  unaltered  since  1842,  and 
that  the  statute  of  that  yesr  continued  unin- 
terruptedly in  force  until  1877,  and  there  has 
been  no  law  on  the  subject  since,  until  1894. 

Taken  chronoloeically,  the  treaties  referred 
to  were  proclaimed  in  the  following  order  of 


dates,  mz.:  That  Of  Great  Britain  on  February 
29,  1796.  That  of  Soain  on  August  7.  1796. 
That  of  Bavaria  on  August  16,  1846.  That  of 
France  on  August  12,  1858.  That  of  Italy  on 
November  28,  1871.  That  of  Germany  on 
June  1, 1872.  It  is  readily  observable  that  in 
the  last  two  there  is  a  change  of  phraseology, 
different  from  the  language  of  our  statute* 
and  that  of  some  of  the  previous  treaties:  for, 
in  the  '*most  favored  nation"  clause  of  the 
Italian  treaty  the  langUM;e  employed  is,  '*the 
citizens  and  subjects  of  the  two  countries," 
and  in  the  German  treaty  It  is.  "citizens  of 
each  of  the  contracting  parties."  And  the 
language  of  the  Spanish  treaty  is,  "the  citi- 
zens and  subjects  of  each  party,"  but  that  of 
the  British  treaty  is,  * 'British  subjects"  and 
"American  citizens."  The  Bavarian  treaty 
employs  the  phrase,  "the  citizens  or  subjecta 
of  the  contracting  parties,"  while  the  French 
treaty  says.  * 'French  men  shall  enioy  the  same 
rights  as  citizens  of  the  Dnited  States." 

To  relieve  our  minds  of  any  complexity  in 
the  matter,  the  decisions  of  this  court  have 
come  to  the  rescue  in  determining  the  true 
meaning  of  "(he  most  favored  nation"  clause 
of  the  Italian  treaty,  in  giving  an  interpreta- 


otherwise— Jnst  as  those  citbgeua  themselves;  but 
that  as  to  the  sUtes  bj  whose  exiatiog  laws  alieos 
were  not  permitted  to  hold  real  estate,  the  treaty 
eogased  that  the  President  should  recommend  to 
them  the  paasaire  of  such  laws  as  mlerlit  be  neoes- 
lary  for  tbe  purpose  of  oonferrlnir  that  riffht.  De 
Geofroy  v.  Kiffg8,138n.  8. 268, 88  L.  ed.  6tt,  648. 

And  with  reirard  to  the  treaty  between  the  same 
powere,  of  the  year  1800.  the  oourt  held  that  under 
art.  7,  durinff  the  continuance  of  the  treaty  oltl- 
»ns  of  France  could  take  property  in  the  District 
of  Oolumbia  by  inheritance  from  citlaens  of  the 
United  States,  but  that  after  iu  expiration  that 
right  was  limited  as  provided  by  the  statute  and  the 
common  law  of  Maryland,  as  adopted  by  Conarress 
aitheS7th  of  February,.  1801,  until  the  convention 
hetween  the  United  Stales  and  France  was  con- 
dnded  In  February,  ISHh  IMd, 

The  Ttta  article  of  theHtoeaiy  of  1863,  between  the 
Qnited  States  and  Fiasw  was  further  construed  in 
a  case  where,  at  the  tkae  the  real  estate  was  ac- 
quired, the  state  of  Tennessee  was  one  of  the  states 
of  the  Union,  **by  whose  ezlstinff  laws  aliens  were 
permitted  to  hold  real  estate**  on  the  terms  pre- 
scribed in  Its  own  enactment;  and  it  was  ttieref  ore 
bdd  that  the  treaty  of  1868  had  a  direct  application 
to  the  case,  and  that  in  coostruimr  the  law  in  con- 
nection with  the  treaty,  the  subjects  of  France  were 
invested,  by  tbe  law  and  the  treaty  together,  with 
the  riffbt  to  make  an  indefeasible  title,  by  deed  or 
otherwise,  to  landa  owned  by  them  in  the  state. 
Baker  T.  Shy,  9  Beisk.  8^  88. 

iv«  Artmsfk 

Under  tbe  treaty  between  the  United  States  and 
the  Hanseatio  of  Bremen  of  December  20. 18S7,  art. 
T,  nonresident  alien  heirs,  who  were  oitisens  of  such 
Bapablio,  are  entitled  to  sell  lands  in  the  United 
States,  which  they  would  inherit  except  for  alien- 
age, and  to  withdraw  the  proceeds  at  any  time 
within  three  years  from  the  death  of  the  ancestor. 
Schultze  V.  Schultae,  144  111.  800, 10  L.  B.  A.  90. 

See  alBO  IX.,  infrcu  Hdnseotte. 

y.  Qtrmamu, 

The  treaty  between  the  United  States  and  tbe 
German  Empire,  made  ^oon  after  the  formation  of 
the  latter,  merely  recognising  existing  treaties  be- 
tween  tbe   German  states,  and  providing  that 
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dutiea  on  the  succession  to  inheritances  shall  be 
only  tuch  as  are  required  of  citisens,  does  not  give 
aliens  any  right  to  inherit.  Wuoderle  v.  Wun* 
derle,  144  Dl.  M.  19  L.  B.  A.  84. 

In  the  above  case  it  was  claimed  that  the  treaty 
with  Qermany,  of  which  Baden  forma  a  part,  con- 
cluded in  tbe  year  18Q1.  contained  a  stlpulatloa 
which  should  be  so  oonstrued  as  to  remove  the  dis- 
ability imposed  by  the  lUinoia  act  of  1887.  The 
treaty  in  question  stipulates  (art.  10):  **In  all  suc- 
oeasions  to  an  inheritance,  citizens  of  each  of  the 
contracting  parties  shall  pay  in  the  country  of  the 
other  such  duties  only  as  they  would  be  liable  to 
pay  if  they  were  citisens  of  the  country  in  which 
the  property  is  situated,  or  the  Judicial  admlniatra- 
tlon  of  the  same  may  be  exercised.**  It  was  held 
that  the  treaty  conferred  no  new  rights  so  far  aa 
the  pQwer  to  take,  hold,  or  diapoee  of  lands  waa 
concerned,  but  meraly  recognized  existing  treatiea 
theretofore  made  between  the  dnited  States  and 
ceruin  German  states  which  became  part  of  the 
empire  when  it  was  formed,  and  did  nothing  more 
than  stipulate  in  regard  to  the  payment  of  duties 
in  cases  where  treaties  already  in  existence  con- 
tained provisions  upon  the  subject  of  successions 
to  inheritances. 

The  disabilities  Imposed  upon  nonresident  aliena 
In  the  1st  section  of  the  Illinois  act  of  188T  were  not 
removed  by  any  existingr  treaty  between  the 
United  States  and  the  Grand  Duchy  of  Baden,  or 
between  the  United  States  and  the  Gterman  Bm- 
plre;  nor  was  the  disqualitlcation  of  such  nonresi- 
dent aliens  ss  declared  by  tbe  said  act  affected  in 
any  way  by  provisions  and  treaties  between  the 
United  States  and  other  governments  than  those 
of  fiaden  and  the  German  Bmpire.    IMd, 

YL  Qramd  DurAv  of  Heue, 
Wbera  in  ejectment  plaintiffs  claimed  as  hein  at 
law  and  the  facts  showed  that  a  naturalized  citizen 
of  the  United  States  died  intestate  and  seised  in  the 
year  1888,  leaving  no  descendants,  or  father  or 
mother,  but  two  brothers  and  one  sister  all  un- 
naturalized aliens;  that  one  brother  died  in  1880,  bis 
right  passing  to  tbe  surviving  brother  and  sister, 
that  plaintiffs  were  the  only  relatives  by  blood; 
third  cousins,  all  residents  of  tbe  United  States;  that 
under  tbe  treaty  between  tbe  dnited  Scates  and 
the  Grand  Duchy  of  Hesse  of  tbe  year  1815,  noti- 
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tloD  to  some  otiier  treaties,  the  effect  of  which 
1b  to  sabordinate  our  statutes  thereto,  and  place 
the  citizens  aud  subjects  of  other  countries 
upon  the  same  plane  as  the  citizens  of  our  own 
state.  As  best  calculated  to  pref^ent  the  con- 
troverted question  in  the  clearest  light,  the  case 
of  iState  V.  Poydrns,  9  La.  Ann.  165,  which 
was  decided  in  1854,  may  be  taken  as  the  initial 
point  in  our  jurisprudence,  as  the  tax  in  con- 
troversy was  laid  under  the  act  of  1850;  and 
the  court,  in  the  course  of  its  decision,  took 
occnFion  to  attract  attention  to  the  fact  that  the 
statute  embraced  * 'persons  residing  out  of  this 
state/'  and  those,  also,  *'not  citizens  of  any 
other  state  or  territory  of  the  United  States." 
and  snid:  "From  this  view  of  the  statute,  we 
conclude  that  the  tax  attaches,  not  only  to 
properly  falling  to  alien  heirs  who  are  nonres- 
idents, but  also  to  the  property  falling  to 
citizens  of  our  own  state  residing  abroad. 
The  successions  falliog  to  non resilient  heirs 
who  are  citizens  of  any  other  state  or  ter- 
ritory of  the  United  Sates  than  Louisiana 
are  alone  exempted  from  it,  and  this  exemption 
was  probably  intended  to  satisfy  the  require- 


ments of  the  2d  section  of  the  <th  article  of  the 
Constitution  of  the  United  StaUra."  The  effect 
of  that  decision  was  that  the  language  of  the 
law  of  1850  rendered  citizens  of  Louisiaoa  re- 
siding abroad  liable  to  the  tax,  while  exempt- 
ing therefrom  citizens  of  "any  other  state"  of 
the  Union.  At  the  date  when  that  case  arose 
the  French  treaty  had  not  been  concluded,  but 
it  was  concluded  in  the  following  year.  Dur- 
ing the  year  1855  iMifour's  Succession,  19 
La.  Ann.  891,  was  decided  (Mr.  Chief  Justice 
Slidell  being  the  organ  of  the  court,  and  having 
been  the  organ  of  the  court  in  JSiate  ▼.  Paj^- 
dras,  iupra):  the  decedent  in  that  instance  hav- 
ing been  a  Frenchman  by  birth,  while  Julian 
Poydras  was  one  bv  adoption,  and  the  death  of 
the  latter  occurred  prior  to  the  conclusion  of 
the  French  trea  y,  and  that  of  the  former  two 
days  subsequent  thereto, — the  heirs  in  each  case 
having  the  recognized  status  of  French  sub- 
jects when  the  successions  were  opened,  re- 
spectively. In  the  course  of  their  decision  the 
court  said  "that,  by  a  reasonable  and  just  in- 
terpretation of  the  terms  of  the  [French] 
treaty,  the  exemption  from  taxation  for  which 


resident  alien  heirs  were  entitled  to  two  years  in 
-which  to  sell  the  property;  that  In  the  year  1868,  the 
surviving'  brother  and  sister  procured  an  aot  of 
the  state  legislutiire  relcasinnrall  the  stated  interest 
to  the  heirs  of  such  naturalized  citizen  who  would 
inherit  but  for  their  alienage,— it  was  held  that  the 
deed  from  such  brother  and  sister  conveyed  a  good 
title  and  that  the  plaintiff  oould  not  recover.  BoU 
lermann  v.  Blake,  M  N.  Y.  604,  Affirming  Si  Huo, 
187. 

yn.  Qvadalupe  HidaJgo. 

In  People  V.  Folsom.  6  Cal.  876,  a  naturalized  citi- 
oen  of  Mexico  died  seised  of  real  estate  twelve  days 
t>efore  the  ratification  of  the  treaty  of  Guadalupe 
Hidalgo,  and  bis  mother  and  heir,  through  whom 
defendant  claimed,  was  not,  at  the  time  of  his  death, 
a  citizen  of  Mexico  or  of  the  United  States,  but  was 
a  subject  of  Denmark,  and  never  a  resident  of  the 
United  States  or  Mexico,  and  it  was  held  that  the 
United  States,  after  the  treaty,  did  not  become 
vested  with  authority  to  prosecute  any  claim  for  a 
forfeiture  or  escheat  that  had  aoorued  in  Oallfornia 
to  the  Mexican  government. 

In  McKlnney  v.  Savlego,  69  U.  8.  18  How.  836, 16 
L.  od.  866.  it  was  held  that  the  8th  section  of  the 
treaty  of  Guadalupe  Hidalgo  and  the  United  States 
of  February,  1848,  was  inapplicable  to  persons  who, 
before  the  Revolution  in  Texas,  bad  been  citizens 
of  Mexico,  and  who,  by  that  Revolution,  had  been 
separated  from  it,  for  the  reason  that  the  right  of 
property  for  which  such  article  of  the  treaty  was 
designed  to  afford  a  guarantee  was  that  which  at 
its  date  belonged  to  Mexican  oitlzeos  not  established 
witbm  the  territories  then  seised  through  the 
United  States. 

Vin.  Hanover, 

In  the  case  of  Ford  v.  Uusman,  7  Bioh.  L.  166,  a 
naturalized  citizen  died  intestate,  leaving  a  widow 
who  was  an  alien  and  three  nonresident  alien  sisters. 
A  portion  of  his  estate  being  claimed  by  the  es- 
obeator,  it  was  contended  that  under  a  treaty  be- 
tween the  United  States  and  the  King  of  Hanover, 
whose  subjects  such  nonresident  alien  sisters  were, 
the  rights  of  the  sisters  of  the  intestate  were  pro- 
tected, and  that  the  shares  which  would  have  de- 
volved upon  them  if  they  had  been  citizens  were, 
for  a  reasonable  time,  liable  to  their  disposition  by 
sale,  but  the  court  did  not  decide  the  point  for  the 
reason  that  under  the  statutes  of  that  state  the 
widow  was  entitled  to  the  whole,  and  for  the  fur- 
Cher  reason  that  there  had  been  no  escheat. 
S2L.a  A. 


IX.  Hanaeatio, 


In  the  case  of  Slemssen  v.  Bofer,  6  Col.  260.  a  sim- 
ilar treaty  to  that  which  existed  in  the  case  of  Peo- 
ple V.  Gerke,  6  Oai.  881,  TV.,  supra,  was  Involved 
and  existed  between  the  United  States  and  the 
Hanseatio  towns  of  Lubeok,  Bremen,  and  Ham- 
burg, and  it  was  held  that  such  treaty  did  not  en- 
large the  rights  of  nonresident  aliens  in  respect  to 
the  inheritance  of  real  estate  In  that  state,  such 
treaty  only  giving  them  the  right  to  dispose  of  it 
within  a  given  time,  they  being  prevented  from  in- 
heriting such  estate  as  aliens.  See  also  lY.,  saprot 
isrsmcn* 

X.  l%e  Netherlands, 

Under  the  treaty  between  the  United  States  and 
the  NetherUnds  In  the  year  1782.  the  subjects  of 
either  country  might  dispose  of  cheir  effects  hj 
will,  and  their  heirs  receive  such  succession  nb  in" 
tentaio,  even  though  not  'naturalized,  the  words  of 
the  treaty  applying  to  both  real  and  personal  ea- 
tatew    University  v.  Miller,  3  Dev.  L.  188. 


Spain. 

In  United  States  t.  Arredondo,  81 U.  8. 6  Pet.  6B1« 
8  L.  ed.  647,  it  was  held  that  the  grant  of  the  King 
of  Spain  of  lands  at  Alachua  in  Florida  gave  a  valid 
title  to  the  cldimants  under  the  grant  according  to 
the  stipulations  of  the  treatv  between  the  United 
States  and  Spain  of  1819,  the  laws  of  nations,  of  the 
United  States  and  of  Spain. 

By  the8rh  article  of  the  treaty  of  cession  of  Spain 
to  the  United  States,  the  same  time  Is  allowed  to 
the  owners  of  land  granted  under  the  authority 
of  Spain,  to  fulfil  the  conditions  of  their  grunta 
after  the  date  of  the  treaty,  as  was  limited  in  the 
grants,  the  treaty  as  to  native  rights  being  consid- 
ered as  dated  at  it8  ratifloation.  United  States  v. 
Sibbald,  36  U.  S.  10  Pet.  818, 9  L.  ed.  437. 

The  8th  article  of  the  treaty  of  cession  of  Spain 
to  the  United  States,  relatintr  to  the  performstnoe 
of  the  conditions  and  grants,  is  not  confined  to 
owners  of  land  by  occupancy  or  residence,  hut  ex- 
tends to  persons  who  have  a  legal  seisin  and  poeu 
session,  in  land,  by  virtue  of  a  grant;  and  In  the  Mt- 
uation  of  the  province  and  the  claimants  to  htrula 
at  the  time  of  the  cession  it  is  enouirh  that  th<'y 
should  show  a  performance  of  the  condition  ey  pres. 
Ibid,,  following  United  States  v.  Arredondo,  81  U. 
&  6  Pet  74a.  740, 8  L.  ed.  608, 660. 


2801 


BUOCBflUON  OF  KOHBB. 


187 


Its  7th  aecHott  pro^des  applies  to  this  case." 
And  holding  the  provision  of  the  treaty  to 
faa?e  been  within  the  constltational  prerogative 
of  the  President,  thej  said  it  mu^^t  be  "obeyed 
as  supreme;  that  consequently  the  statute 
«f  Louisiana  [1842J  has  l)ecome,  pro  tanto,  in- 
operative, during  the  continuance  of  said 
treaty.'*  The  Judgment  of  the  district  court, 
•enforcing  the  provisions  of  the  French  treaty, 
and  rplieving  the  French  subjects  from  the 
payment  of  the  tax,  was  affirmed.  A  forcible 
illustration  of  the  view  which  was  bv  this  court 
entertained  of  the  provisions  of  the  French 
treaty  is  found  in  PretoiVi  Suceeuion,  12  La. 
Ann.  677.  which  was  decided  in  the  year  1857. 
Referring  to  the  decision  in  Dvfour'i  Sucea- 
4i&n,  tupra,  the  court  said:  "The  present  case, 
howeyer,  differs  from  that  of  Dufour  in  the 
esMntial  particular  that  Prevost  died  many 
years  before  the  conclusion  of  the  consular 
•convention  with  France,  and  the  right  al  the 
state  of  Louisiana  to  this  tax  oonsequentlv  at- 
tached at  a  period  when  French  citizens  did  not 
•enjoy  an  exemption  from  the  operation  of  the 
act  olf  1842."    The  court  thus  completely  elim- 


inated from  consideration  the  act  of  1850,  and 
affirmed  the  principle  of  exemption  which  was 
announced  in  the  Dufour  Case.  Subsequently 
the  Preoost  Cctse  was  considered  bv  the  supreme 
court,  and  their  opinion  will  be  hereafter  con- 
sidered by  us.  The  principle  of  the  Dufour 
Case  was  affirmed  in  Amafs  daeeenion,  18  La. 
Ann.  408.  In  OruHu^s  Sueeemon,  19  La.  Ann. 
869  (decided  in  1867),  the  heirs  of  the  resident 
succession,  being  citizens  of  Bavaria,  were 
exempt  from  the  payment  of  a  tax  which 
was  levied  under  the  act  of  1855,  by  virtue  of 
the  stipulations  of  the  Bavarian  treaty  of  1846, 
affirming  the  Dufour  and  Amat  Cases,  The 
question  of  the  liability  of  Frenchmen  to  the 
payment  of  a  tax  levied  under  the  act  of  1855 
arose  in  1878,  and  was  considered  in  Marquis 
de  Oirufs  Succession,  Manning,  Unreported 
Cases,  p.  413.  decedent's  death  having  occurred 
in  1869,  in  France.  The  court  held  that  the  act 
of  1855  was  a  revisory  statute,  which  merely 
reiterated  the  provisions  of  the  act  of  1842, 
saying:  "It  formed  a  part  of  that  general  re- 
visory legislation  which  has  been  had  period- 
ically in  this  state.    ...    It  was  simply  a 


XIL  Swedtn, 

In  Thomp0on*B  Suece88lon«  9  La.  Ann.  98,  the 
petitioiier,  as  vice  consul  of  Bweden  and  Nor- 
wsy,  claimed  the  rlicbt  to  take  the  suooeesion 
cat  of  tbe  hands  of  the  defendant,  who  was 
administrator  of  the  deceased,  allegla^  that  he  had 
she  right  under  the  law  of  nations,  the  laws  of  the 
United  States,  and  the  treaties  entered  into  between 
the  Ontted  States  and  Sweden  and  Norway.  It  was 
held  that  the  right  claimed  was  incompatible  with 
<he  loveielffnty  of  the  state,  whose  jnrlsdlotlon  ex- 
tended over  the  property  of  forelirneri  as  well  as 
dttena  fo-iod  within  its  limits,  the  disposition  of 
the  estates  of  forelirneri  havlngr  been  made  the  sub- 
ject of  special  legislation,  and  no  treaty  or  law  of 
the  United  States  existed,  which,  as  the  paramount 
law,  conferred  any  such  right  as  claimed,  nor  was 
there  any  pribolple  of  the  law  of  nations  which  en- 
ilUed  tbe  petitioner  to  call  in  question  the  author- 
ity of  the  Tionlslana  laws  on  that  subject. 

Xnr.  PniMCo* 

Where  tbe  attorney  general  claimed  the  real 
•estate  of  a  dtiaen  of  PrusBia  on  behalf  of  the  state 
by  way  of  escheat,  as  against  his  absent  heirs  and 
the  purchaser  from  them,  denying  the  power  of 
the  Federal  government  to  make  provision  by 
treaty  for  the  determination  of  such  cases,  it  was 
held  that  such  treaties  were  valid  and  within  the 
provlsione  of  the  United  States  Oonstltution.  Peo- 
ple V.  Gerke,  6  Cai.  881. 

The  treaty  in  question  in  tbe  above  case  was  that 
made  between  the  United  States  and  Prussia  in  the 
year  IffiS.  art.  U  of  which  provides:  **And  when. 
CD  the  death  of  any  person  holding  real  estate 
within  tbe  territory  of  the  one  party,  such  real 
estate  would  by  the  laws  of  the  land  descend  on  a 
citizen  or  subject  of  the  other,  were  he  not  dls- 
qoaliHed  by  alienage,  such  citizen  or  subject  shall 
be  allowed  a  reasonable  time  to  sell  the  same  and 
to  withdraw  the  proceeds  without  molestation." 

The  correctness  of  the  at>ove  decision,  however, 
was  doubted  by  the  court  in  the  subsequent  case  of 
Siemssen  v.  Bofer,  8  Cal.  260,  the  court  stating  that 
ft  entertained  great  doubts  of  Its  correctness,  for 
Che  reason  that  the  treaty-making  power  could 
only  be  coeval  with  the  express  grant  of  power  to 
tbe  Federal  government,  and  could  never  be  ex- 
tended by  Implication  to  'iie  reserved  powers  of 
the  states,  or  matters  wb*rh  belong  to  state  sover- 
-elgnty,  or  the  right  wh!v  appertains  to  each  state 
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to  govern  her  own  domestic  concerns,  and  establish 
her  own  police  regulations;  neither  could  the  ex- 
ercise of  this  power  on  the  part  of  the  President 
and  Senate  be  extended  to  matters  which  were  the 
proper  subject  of  congressional  legislation,  for  the 
reason  that  It  would  be  virtually  transferring  the 
power  of  legislation  from  the  President,  Senate, 
and  House  of  Representatives,  to  the  Ftesldent^ 
Senate,  and  Flamingo,  and  any  other  Indian  Alger* 
ine  or  other  chief,  and  the  court  further  stated  that 
in  its  opinion  the  true  rule  of  interpretation  was« 
that  whenever  tbe  treaty  embraced  matters  which 
were  the  subject  of  legislation  by  Congress,  it  re- 
quired an  act  of  legislature  to  carry  the  treaty  into 
effect,  otherwise  the  House  of  Representatives  was 
a  useless  appendage  to  the  political  machinery  of 
the  government,  and  powers  which  were  expressly 
prohibited  to  Congress  or  reserved  to  tbe  statea 
might  be  exercised  through  the  Instrumeotallty  or 
omnipotence  of  the  treaty-making  power. 

And  in  Norrls  v.  Hosrt,  18  Cal.  217,  it  Is  stated  that 
the  language  of  the  court  in  the  prior  case  of 
Siemssen  v.  Bofer,  mipro,  applied  to  nonresident 
aliens  claiming  by  descent  as  heirs  of  an  Intestate. 

In  Re  Beck*s  Estate,  81  N.  Y.  8.  B.  966,  the 
question  involved  the  distribution  of  surplus 
monesrs,  arising  from  the  sale  of  lntestate*B 
property  under  foreclosure  proceedings.  The  tn- 
testate  died  in  1888,  and  letters  of  administration 
were  granted  to  the  public  administrator  in  1888, 
and  such  surplus  was  claimed  by  his  brothers  and 
sisters  all  of  whom  were  citizens  of  the  (German 
Empire,  and  the  contention  was  that  by  reason  of 
their  alienage  they  were  not  entitled  to  participate 
in  the  division  of  real  estate  or  the  surplus  moneys 
arising  from  the  sale  thereof.  The  court  held  that 
under  the  treaty  existing  between  the  United 
States  and  Prussia,  which  gave  such  parties  a  rea- 
sonable time  to  sell  the  real  estate  of  a  decedent, 
and  to  withdraw  the  proceeds  without  molestation, 
and  exempted  it  from  all  duties  on  the  part  of  the 
government  of  the  respective  states,  tbe  parties 
were  entitled  to  their  shares  of  the  surplus  moneys 

in  question. 

XIY.  Bwitztrla-nd. 

In  Hauensteio  v.  Lynham,  100  U.  S.  483,  25  L.  ed. 
828,  It  was  held  that  a  citizen  of  8wlrzerland,  re- 
moving to  Virginia,  must  be  presumed  to  continue 
bis  original  dtisensbip  where  there  was  no  proof 
that  he  ceased  to  be  a  citizen  of  his  national  country* 
and  that  where  such  a  citizen  left  real  estate  in 
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reproduction  of  the  laws  of  previous  years, 
wbich  bad  existed  1od£  anterior  to  the  date  of 
the  [French]  treaty.  It  was  not  a  new  enact- 
ment," etc.,  but  a  reproduction  of  the  statute 
of  1842.  The  French  heirs  were  relieved  from 
the  payment  of  the  tax  on  the  authority  of  the 
Dufour  and  other  cases  cited.  This  was  the 
condition  of  our  law  and  Jurisprudence  when, 
in  1870,  the  Civil  Code  was  revised,  and  the 
provisions  of  the  act  of  1842  were  incorporated 
therein  as  articles  1221-1228.  They  each  con- 
tinued without  alteration  until  1877,  when 
those  articles  were  expressly  repealed,  and  so 
remained  an  til  1894,  when  the  legislature  re- 
vived them  and  re-enacted  them  in  terms,  and 
without  change  in  phraseology, — this,  notwith- 
standing no  alteration  has  t)een  made  in  the 
treaty  rights  of  citizens  of  other  countries; 
and  no  contrary  decision  of  this  court  has  been 
intermediately  rendered. 

Under  *'tbe  most  favored  nation"  clause  of 
the  Italian  treaty,  which  was  concluded  in 
1846,  the  instituted  heir  of  the  decedent  is 
entitled  to  have  as  favorable  a  construction 
put  upon  his  property  rights  in  this  state  as 
has  been  accoraed  by  this  court  to  Frenchmen 
under  the  treatv  with  France,  or  to  the  subjects 
of  fiavaria.  The  intimation  of  the  court  in  the 
Poydrtu  Cau  to  the  effect  that  the  act  of  1850 
contemplated  that  property  in  this  state  cominff 
to  "citizens  of  our  own  state  residing  abroad 
was  liable  to  the  tax,  has  not  been  followed  in 
any  subsequent  decision  of  this  court,  and  that 


act  has  not  been  considered  in  any  subsequent 
decision  of  this  courr.    Omitting  from  consid- 
eration the  word  "other,"  as  it  has  been  elimi- 
nated from  all  statutes  since  1850.  the  citizeo* 
of  Louisiana  alone  are  dealt  with  in  our  law 
and  the  adjudications  of  this  court;  and  they 
are  put  upon  the  same  ^lane,  in  this  regard,  a» 
the  citizens  of  other  states  and  countries  are  by 
the  terms  of  the  treaties.    Tbe  British  treaty 
employs  the    terms    '* British   subjects"    and 
"American  citizens."    That  of  tbe  Spanisb 
treaty  is,   "the  citizens  and  subjects  of  eacl^ 
party."    That  of  (Germany  is  the  citizens  of 
"each  of  the  contracting  parties."    That  of 
Bavaria  is  same  as  that  of  Germany.    That  of 
France  is,  "Frenchmen  shall  enjoy"  the  rights 
enjoyed  by  "the  citizens  of  the  united  States.'^ 
Frederickion  v.  Louinana,  64  U.  8.  28  How. 
447,  16  L.  ed.  578.    Ail  of  these  treaties  deal 
with  the  respective  property  rights  of  the  citi- 
zens of  tbe  contracting  parties,  and  not  wilh 
those  of  inhabitants  merely.    Not  only  is  this 
true   of   the   treaty    stipulations    respecting 
French  citizens,  but  the  law  of  France  provides 
that  "every  child  born  of  a  Frenchman  in  a 
foreign  country  is  French."    Code  Nap.  10. 
"A  foreigner  shall  enjoy  In  France  the  same 
civil  rights  as  are  or  shall  be  accorded    to 
Frenchmen  by  the  treaties  of  that  nation  to 
which  such  foreigner   shall  belong."    Code 
Nap.  11.    The  comity  existing  between  the  two 
countries,  seems  to  be  perfect  and  complete. 
The  petition  of  the  opponent  has  closely  fol- 


Yirffinfa,  his  heirs,  who  were  citizens  of  Switzer- 
land, bad,  by  virtue  of  the  treaty  between  tbe 
United  States  and  the  Swiss  oonrederatioo  of  No- 
vember, 1860,  the  rlffht  to  sell  iiuch  estate  and  to 
withdraw  the  proceeds  as  permitted  by  the  Ylr- 
irlnia  laws. 

In  the  above  case  tbe  oourt  roverMd  the  decision 
of  tbe  court  below  OtS  Oratt.  62)  and  followed  the 
dieeentlnv  opinion  by  Justice  Christian,  io  which 
be  held  that  the  claimants  were  tbe  legtd  heirs  of 
the  decedent,  and  that  they  were  entitled  to  the 
proceeds  of  tbe  sale  of  the  real  estate,  the  treaty  of 
1865  friviog  the  state  the  power,  if  it  chose  to  exer- 
cise it,  of  flxiofr  the  period  wltbin  which  the  right 
of  removal  of  the  proceeds  of  real  estate  might  be 
exercised;  holding  further,  that  the  mere  failure 
of  the  state  to  fix  the  terms  could  not  deprive  the 
parties  of  rights  vested  under  solemn  treaties, 
which  were  tbe  supreme  law  of  tbe  land. 

By  the  Maryland  act  of  1791,  '"an  act  conoernlng 
the  territory  of  Oolumbla  and  tbe  city  of  Washing- 
ton.** It  is  provided  that  any  foreigner  may,  by 
deed  or  will  hereafter  to  be  made,  take  and  bold 
lands  within  that  part  of  said  territory  which  lies 
within  tnis  state.  In  the  same  manner  as  if  be  were 
a  citizen  of  this  state,  and  tbe  same  lands  may  be 
conveyed  by  him  and  transmitted  to,  and  be  in- 
herited by,  his'  heirs  or  relations  as  If  be  and  they 
were  citizens  of  this  state.  The  court  in  Jost  v- 
Jost,  1  Mackey,  487,  held  that  tbe  claimants  who 
were  nonresident  aliens  had  a  right,  under  tbe 
Maryland  act  and  the  Swiss  treaty,  to  inherit  equal- 
ly with  tbe  heirs  who  were  residents  io  that  state. 

Tbe  alien  provisions  in  tbe  treaty  above  referred 
to  were  the  first  and  third  clause  of  article  5  of  tbe 
treaty  of  1860,  which  provide:  *'The  citizens  of 
each  of  tbe  contracting  parties  shall  have  power 
to  dispose  of  their  personal  property  within  the 
jurisdiction  of  the  other  by  eale,  testament,  dona- 
tion, or  in  any  other  manner,  and  their  heirs, 
whether  by  t>estament  or  ah  intentnto^  or  their  f  uc- 
€68801*8,  being  citizens  of  the  other  party,  shall  i 
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succeed  to  the  said  property,  or  inherit  It,  and  tber 
may  take  possession  thereof  either  by  themselvea* 
or  by  others  acting  for  them:  they  may  dispose  of 
tbe  same  as  tbey  may  think  proper,  paying  no 
other  charges  than  those  to  which  the  inhabttaatv 
of  the  country  wherein  the  said  property  is  situ- 
ated shall  be  liable  to  pay  in  a  similar  case.  Th» 
foregoing  provision  shall  be  applicable  to  real  es- 
tate within  the  states  of  the  American  Union  or 
within  tbe  cantons  of  the  Swiss  Oonfederatloo,  In 
which  forelgnersjire  entitled  to  hold  or  inherit  real 
estate. 

In  that  case  the  oourt  stated  that  tbe  reason  for 
Its  decision  was  that  the  treaty  provided  that  th» 
heirs  in  question  might  Inherit  or  succeed,  wblob 
was  unnecessary  if  the  property  was  in  their  own 
country,  the  clear  intention  of  the  treaty  beln^ 
that  a  citizen  of  the  one  country  might  dispose  of 
his  property  in  the  other,  and  that  at  his  death  lua 
heirs  who  might  be  citizens  of  the  other  should  in- 
herit bis  personal  estate  wherever  it  might  be:  and 
the  term  *'said  property**  meant  **Baid  personal 
property**  without  the  limitation  of  being  witbio 
tbe  Jurisdiction  of  the  other  party,  the  third  clauoo 
extending  the  provision  to  real  estate  in  states  of 
the  Union  in  which  aliens  might  be  entitled  to  hold 
or  inherit  real  estate. 

A  naturalized  brother  and  several  sisters,  and  tb» 
descendants  of  others  who  were  resident  dtizena 
of  Switzerland,  claimed  as  heirs  at  law  of  a  nat- 
uralized citizen,  and  the  question  was,  whether  tho 
treaty  between  the  United  States  and  Switzerland 
of  1860,  which  if  valid  was  as  much  a  part  of  tbe 
law  of  tbe  land  as  the  common  law  or  statutes, 
made  any  change  In  the  rules  of  the  common  law. 
The  court  held  that  under  such  treaty  tbe  brotbora 
and  sisters  and  other  nonresident  alien  heirs  were 
entitled  to  inherit  in  the  same  manner  as  other  cit- 
izens of  the  United  States.    Ihid, 

Where  the  decedent  died  in  1893,  and  by  the 
terms  of  tbe  treaty  then  in  force  between  tbe 
United  States  and  the  Swiss  CX>nfederation  the  time 
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lowed  the  phraseology  of  the  act  of  ISM,  and 
avers  that  "every  person  noldomicilialed  io  this 
atale.  and  oot  being  a  citizen  of  any  state,  or 
lerritorj;'*  thus  including,  necessarily,  the  citi- 
zens of  J^uisiana.  The  phraseology  of  the  act 
of  1894  was  not  accidentally  employed  by  the 
legislature^  but  it  was  manifestly  employed 
with  the  purpose  of  keeping  our  law  in  line 
with  the  provisions  of  previously  existing  treat- 
les,  and  which  are  **the  supreme  law  of  the 
land."  U.  8.  Ck>n8t.  art.  6,  g  2.  The  act  of 
1894,  reviving  the  articles  of  we  Code  which 
has  been  repealed  fifteen  years  previously^could 
not,  io  any  event,  have  the  effect  of  breaking 
the  force  of  the  repeated  decisions  of  this  court 
giving  an  interpretation  to  the  law  of  18^, 
which  had  been  kept  uninterruptedly  in  force 
until  its  repeal  by  the  legislature  in  1877.  The 
manner  in  which  the  treaty  rights  of  all  nations 
have  been  treated  for  so  great  a  length  of  time 
by  the  legislature  of  the  state  and  its  highest 
eourt  is  not  to  be  lightly  considered. 

However,  some  reference  has  been  made  to 
«oroe  decisions  of  the  supreme  court,  as  possess- 
ing some  features  which  are  antagonistic  to 
this  view.  One  of  the  cases  cited  and  relied 
upon  is  Prevott  v.  Qreertauz,  60  U.  8. 19  How« 
1,  15  L.  cd.  572,  in  which  Prew>9f9  8ueee99- 
ion,  12  La.  Ann.  577,  iupra,  was  reviewed  on 
a  writ  of  error.  The  court  held  that  the  right 
to  tax  was  completely  vested  in  the  state  when 
Prevost  died,  and  was  not  devested  by  the 


treaty  subsequently  concluded,  and  that  the 
heirs  of  the  deceused  acquired  their  rigbis sub- 
ject to  the  tax.  But  the  court  observed,  in  af- 
firming the  judgment  of  this  court,  "that  the 
obligaiion  of  the  treaty  and  its  operation  in 
the  state,  after  it  was  made,  depend  upon  the 
laws  of  Louisians,"  and  then  added  the  further 
observation  that  the  operation  of  the  treaty  is 
"expressly  limited"  to  the  states  of  the  Union 
whose  laws  permit  it,  so  long,  and  to  the  same 
extent,  as  those  laws  shall  remain  in  force,  and 
there  is  do  act  of  the  legislature  of  I^uisiana 
repealing  ihe  law  [the  law  of  1842,  under 
which  the  tax  in  question  had  been  levied]  and 
accepting  the  provisions  of  the  treaty,  etc. 
The  foregoing  paragraph  of  that  opinion  was 
pressed  upon  our  attention  in  the  Ik  Oiree  Ca&e^ 
and  the  court  was,  on  its  account,  urged  to  re- 
verse the  ruling  of  their  predecessors  in  the  Du* 
four  and  other  cases;  but  this  insistence  did  not 
prevail,  and  the  ruling  in  the  Dttfaur  Cae  was 
adhered  to.  But,  independently  of  that  con- 
sideration, it  mtlBl  be  borne  in  mind  that  the 
act  of  1849  was  repealed  in  1877,  and  was  not 
again  revived  until  1894:  and  in  the  mean- 
while,  if  not  before  the  provisions  of  the  French 
treaty  were  operative,  and  the  subsequent  re- 
vival of  the  law  could  not  abrogate  or  defeat 
tbem.  The  next  case  cited  is  hrederickBon  v. 
Laiiinana,  64  U.  8.28  How.  445, 16  L.  ed.  577. 
which  involved  an  interpretation  of  the  Bava- 
rian treaty,  and  a  decision  of  this  court  also.  In 


allowed  to  sell  and  withdraw  the  proceeds  of  the 
Isnid,  expired  In  186ft,  and  tbe  contention  was  that 
before  that  time  the  treaty  of  1860,  which  was  ratl- 
lled  In  1865.  came  into  operatloQ  and  extended  the 
term  iDdefloitely,  tbe  court  held  that  the  claim  to 
tbe  realty  won  barred,  and  affirmed  the  dedsionsof 
tbe  court  of  apt>ea1s  of  Kentucky  allowlo^  the  for- 
eign heirs  their  claim  to  the  personalty,  but  hoid- 
Inir  that  they  bad  no  Interest  in  the  realty,  and  that 
the  widow  of  the  decedent  k)ecame  Invested  with 
tbe  title  to  all  the  lands  that  he  held  at  his  death. 
Jecker  v.  Mavee,  76  U.  d.  9  WalL  88, 19  L.  ed.  671. 

In  Yeaker  v.  Yeaker,  4  Met.  (Ky.)  88, 81  Am.  Deo. 
fSO,  684,  the  treaty  between  the  United  States  and 
tbe  Swiss  Confederation  invested  aliens  with  an  in- 
terest In  lands  in  cases  where  they  asserted  their 
«laim  within  three  years  after  their  right  aocrued, 
and  it  was  held  that  until  the  expiration  of  such 
time  tbe  riirht  to  hold  was  inviolable,  but  that 
after  the  expiration  of  such  time  the  law  of  tbe 
etate  would  predominate. 

In  Be  StrobeVs  Estate,  89  N.  Y.  Supp.  160,  it  was 
vouaht  to  exempt  tbe  property  of  the  decedent 
from  a  tax  Imposed  \^y  the  New  York  laws  of  1887, 
«luip.  718w  the  oontentlon  beinir  that  euoh  property 
wss  not  subject  to  taxation  for  the  reason  that  the 
treaty  between  tbe  United  States  and  Wttrttem- 
bOTir,  pafeed  in  the  year  1844,  exempted  such  prop, 
erty  **from  all  duties  of  detraction,**  but  tbe  oourt 
held  that  tbe  tax  imposed  by  tbe  statute  did  not 
fail  within  tbe  provision  of  tbe  treaty,  but  was  a 
tax  apou  suocesslon;  and  further  that  by  tbe 
change  of  erovernment  lietween  the  Kingdom  of 
WUrttemberg  and  Pruf«(a,  the  treaty  of  1844  was 
abrogated  by  the  treaty  entered  Into  by  the  United 
States  and  Oermany  in  1871. 

The  treaty  between  tbe  United  States  and  tbe 
Kinirdom  of  WUrttemt)erg  (art.  2i  provides  that 
where,  on  the  death  of  any  person  holding  any 
property  within  the  territories  of  one  party,  such 
rent  estate  would,  by  the  law  of  tbe  land,descend  on 
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a  oitiaen  or  subject  of  tbe  other  were  he  not  dis- 
qualified by  alienage,  such  dtlKn  or  subject  shall 
be  aUowed  two  years  to  sell  tbe  same,  which  term 
may  be  reasonably  prolonged  according  to  ciroum- 
stances,  and  to  withdraw  the  proceeds  thereof 
without  molestations  and  exempt  from  all  duties. 
In  Wieiand  v.  Benner,  66  How.  Pr  816,  It  was 
held  that  the  provisions  of  the  alwve  treaty  were, 
in  effect,  a  statute  of  limitations,  and  In  the  tLh- 
senoe  of  any  prolongation  the  time  affixed  by  such 
treaty  must  prevaU, 

In  Kull  V.  Kull,  87  Hun,  476,  a  naturalised  dtiien 
died  Intestate  in  1888,  leaving  no  obildren  or  father 
or  mother,  but  a  widow,  a  sister,  two  brothers, 
and  nephews  and  nieces,  children  of  deoea«ed 
brothers  who  died  to  1878  and  1874  respectively 
him  surviving,  two  of  suob  being  nonresident 
aliens,  subjects  of  tbe  Kingdom  of  Wiirttemberg. 
The  court  held  that  under  the  provisions  of  the 
treaty  the  fee  vested  in  the  nonresident  aliens,  tbe 
land  being  descendible  as  described  by  tbe  treaty, 
and  that  under  its  provisions  an  alien  heir  might 
oome  to  tbe  state  and  at  onoe  enter  into  possession, 
use,  and  enjoyment  of  the  property,  and  exerol^s 
rights  of  ownership  and  use  of  possession  for  tbe 
purpose  of  making  sale,  such  rights,  t)eing  coo* 
fened  upon  bim  by  the  treaty,  which  Intended  to 
confer  on  an  alien  heir,  for  the  period  of  two  years, 
precisely  tbe  same  rights  he  would  enjoy  if  a  resi- 
dent heir,  imposing  upon  bim  simply  an  obligation 
to  sell  and  convey  to  some  other  party  capable  ot 
bolding.  within  such  period  or  such  prolonged  pe- 
riod as  the  state  might  confer,  or  by  his  kiecominp-. 
or  declaring  bis  intention  to  become,  a  citizen,  anri 
that  in  the  meanwhile  be  migbc  possess  and  improve 
the  property  and  exercise  authority  and  enjoy  the 
rents  and  profits,  the  staters  rights  being  suspended 
for  two  years,  the  rights  of  other  heirs  being  alto 
suspended  by  operation  of  tbe  treaty,  its  effect 
being  to  vest  tbe  alien  heirs  with  title  to  their  re^ 
spectlve  proportions  of  tbe  rents  and  tocome  int<. 
whatsoever  bands  it  might  come.  S.  W. 
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that  case  the  court,  through  Mr.  Justice  Camp- 
bell, said,  "The  case  before  the  district  court  in 
Louisiaoa  concerned  the  distribulion  of  the  suc- 
cession of  a  citizen  of  that  state,  and  of  prop- 
erty situated  there/'  and  then  added  that  they 
concurred  with  this  court  "in  the  opinion  that 
the  treaty  does  not  regulate  the  testamentary 
dispositions  of  citizens  or  subjects  of  the  con- 
tracting powers,  in  reference  to  property  within 
the  country  of  their  origin  or  citizenship.  The 
cause  of  the  treaty  'was,  that  the  citizens 
and  subjects  of  each  of  the  contracting 
powers  were,  or  might  be,  subject  to  oner- 
ous taxes  upon  property  possessed  by  them 
within  the  states  of  the  other,  by  reason  of  their 
alienage,  and  its  purpose  was  to  enable  such 
persons  to  dispose  of  their  property,  paying 
such  duties  only  as  the  inhabitants  of  the  coun- 
try where  the  property  lies,  pay  under  like 
conditions.  The  case  of  a  citizen  or  subject  of 
the  respective  countries  residing  at  home, 
and  disposing  of  property  there,  in  favor  of  a 
citizen  or  subject  of  the  otherf  was  not  in  the 
contemplation  of  the  contracting  powers,  and 
is  not  embraced  in  this  article  of  the  treaty." 
The  opinion  of  the  court  in  that  case  does  not 
in  any  way  militate  against  the  decisions  of 
this  court.  The  reconl  shows  that  Amelie 
Hixner  died  at  Marcella.  Sicily,  where  she  was 
domiciled,  and  at  that  place  she  executed  her 
last  will,  on  the  24th  of  July,  1892;  that  her 

Eroperty  is  situated  in  Louisiana,  where 
er  succession  is  being  administered,  and  her 
universal  legatee  resides  at  the  place  of  her 
domiciL    It  is  therefore  evident  that  this  case 


does  not  come  within  the  purview  of  that  deci- 
sion. 

This  inrestigation  has  led  us  to  the  conclu- 
sion that  the  situation  of  the  parties  to  this  liti- 
gation is  the  same,  identically,  as  that  of  the* 
litigants  in  the  Dufour  and  other  cases,  and 
that  the  heir  of  the  deceased  is  quite  as  mucb- 
entitled  to  the  protection  of  the  French  treaty 
as  were  the  subjects  and  citizens  of  France,  be- 
having invoked  the  benefit  of  **the  most  favored 
nation*'  clause  in  the  Italian  treaty  with  tbe- 
United  States.    In  Levy  v.  Bitsche,  40  La.  Ann. 
501,    we  said,  after  a  careful  review  of  the- 
authorities,  that,  after  the  intent  and  meaning^ 
of  a  law  have  been  settled  by  judicial  construc- 
tion, the  construction  becomes,  in  so  far  as  con- 
tract rights  acouired  under  it  are  concerned,  ar 
much  a  part  of  the  law  as  the  text  itself;  and 
the  same  rule  must  be  true  in  so  far,  also,  as- 
treaty  rights  and  obligations  are  concerned. 
Vide,  BovglasB,  v.  Pike  County,  101  U.  8.  677. 
25  L.  ed.  968;  State  v.  Thompson,  10  La.  Ann. 
122.    It  is  both  wise  and  conservative   for 
courts  *'to  adhere  to  what  has  already  been  ad- 
judged."   Entertaining  this  view  we  deem  it. 
unnecessary  to  examine  and  decide  the  consti- 
tutionality of  act  180  of  1894;  for,  accepting' 
the  same  in  its  fullest  force,  it  yields  prece- 
dence to  the  treaty  stipulations  invoked  as  part 
of  the  supreme  law  of  the  land. 

Judgment  afflrmed. 

Petition  for  rehearing  denied    March  23^ 
1890. 


CALIFORNIA  SUPREME  COURT  (In  Banc). 


John  J.  CHARNOCK  et  al,  Appte., 

V. 

Francisco  HIQUERRA  et  al.,  Bespte. 

Oil  Cal.  47a) 

1.  The  right  to  raise  water  by  means 
of  pumps  ior  purposes  of  irriffatioa  may  be 
included  in  the  rights  of  a  riparian  proprietor. 

2*  The  rea  sonableness  or  lawfbbiess  of 
any  diversion  of  water  is  in  no  wise  affected 
by  the  mere  mode  of  diversion. 

8*  The  altitude  of  the  land  of  a  ripa- 
rian proprietor,  which  makes  it  im- 
possible to  irrigate  it  solely  by  natural 
irravitation  from  the  stream  without  ttie  aid  of 
appliances  other  than  ditches  and  dams  thereon 
which  will  not  back  the  water  on  lands  of  other 
persons,  will  not  defeat  his  riffht  to  a  just  and 
equal  proportion  of  the  water  for  irriffatlng  pur- 
poses. 

(March  10, 1896.) 

APPEAL  by  plaintiffs  from  a  Judgment  of 
the  Superior  Court  for  Los  Angeles 
County  in  favor  of  defendants  in  an  action  to 
enjoin  alleged  -wrongful  use  of  the  water  of  a 
certain  stream.    Affirmed, 


The  facts  are  stated  in  the  opinion. 
Mr,  £•  E.  Howard  for  appellants. 
Mr.  R.  Dunnig^an  for  respondents. 

Van  Fleets  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  brought  by  several  riparian 
proprietors  against  certain  persons  above  them 
on  the  stream,  to  restrain  them  from  diverting^ 
any  of  the  waters  of  the  stream.  The  com- 
plaint alleges  that  the  plaintiffs  are  riparian 
proprietors,  and  as  such  entitled  to  all  the  wa- 
ters of  the  stream;  that  the  defendants  are  not 
entitled  to  use  any  of  the  water  for  any  pur- 
pose; and  that  they,  by  means  of  certain  ma- 
chinery, artificially  and  wrongfully  raise  and 
divert  from  the  stream  a  large  amount  of  the 
waters  thereof,  for  the  purpose  of  irrigating 
certain  lands  not  of  right  irrigable  from  the 
stream,  and  which  do  not  so  lie  as  to  be  irri- 
gated by  the  waters  of  said  stream  "diverted 
therefrom  by  any  natural  means"  on  said 
lands.  The  facts  found  by  the  court  are,  in 
substance,  that  both  plaintiifs  and  defendants 
are  riparian  proprietors  on  the  stream,  the  landa 
of  defendants  being  above  those  of  plaintiffs, 
and  that  neither  plaintiffs  nor  defendants  have 
any  right  to  the  waters  of  the  stream,  except 


NOTB.— The  above  decision  as  to  the  rigrht  of  a 
prior  approprlator  to  pump  water  from  a  stream 
for  irrigation  is  an  unusual  one,  although  it  is  not 
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quite  without  precedent.  On  the  general  rights  of 
prior  appropriators,  see  note  to  Isaacs  v.  Barber 
(Wa8h.)80L.R.A.86&. 
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ss  flQch  riparian  owners;  tbat  all  of  tho  lands  I 
of  the  plainlifiFs,  and  80  acres  of  the  lands 
of  tbe  defendants,  are  so  situated  tbat  the  wa- 1 
ter  of  the  stream  can  be  diverted  and  conducted  | 
thereon  solely  by  natural  Rravity  from  dams  in  | 
the  stream,  situated  within  the  limits  of  said 
iasds,  respectively,  without  backing  the  water 
upon  the  lands  oi  tbe  owners  next  above  them, 
and  that  no  other  part  of  the  lands  of  the  de- 
fendants can  be  irrigated  in  that  manner;  that 
the  defendants  have  erected  pumping  ma- 
chinery and  pumps  on  their  land,  and,  by 
means  thereof,  pump  water  from  the  stream 
onto  land  be]ongin|:  to  them,  bordering  on  the 
stream  and  within  its  watershed,  but  which  lie 
too  high  to  be  irrigated  solely  by  natural  grav- 
ity from  dams  situated  within  the  limits  of 
their  lands  without  backing  the  water  upon  tbe 
lands  of  others  above  them;  tbat  all  of  the 
lands  of  both  parties  are  dry,  and  of  little  value 
without  irrigation*  but  are  of  great  value  and 
Tery  productive  when  irrigated;  tbat  defend- 
ants have  not  used,  and  do  not  threaten  or  pro- 
pose to  use,  more  than  their  Just  proportion  of 
tbe  water  of  the  stream.  On  these  findings, 
judgment  was  entered  in  favor  of  defendants, 
with  leave  to  any  of  the  parties  at  any  time  to 
"maintain  another  action  to  determine  tbe 
exact  proportion  of  the  water  of  said  creek 
which  the  respective  owners  may  use."  A 
portion  of  these  findings  is  attacked  as  unsup- 
ported by  the  evidence,  but  we  think  that  the 
evidence  fully  justifies  them  in  the  particular 
in  which  they  are  so  attacked.  The  only  ques- 
tion, then,  is  whether  the  findings  support  the 
judgment. 

1.  It  is  contended  by  appellants  that  a  ri- 
parian proprietor  has  not,  for  the  purpose  of 
irrigation,  the  right  to  raise  water  by  means  of 
pumps.  No  authorities  are  cited  in  support 
of  this  contention,  and  counsel  states  his  in- 
ability to  find  any.  So  far  as  we  can  under- 
stand. Ibis  argument  is  based  on  the  meaning 
of  the  word  "irrigate,''  which  counsel  con- 
tends is  **to  convey  water  by  ditches/'  and  on 
the  alleged  universal  custom  in  the  past  to  em- 
ploy only  such  means  in  irrigation.  As  to  tbe 
meaning  of  the  word  * 'irrigation,"  counsel 
cites  some  doubtful  passages  from  civil  law 
writers;  but  it  is  evident  tbat  this  court,  in 
holding,  as  it  has  repeatedly  held,  that  riparian 
proprietors  have  the  right  to  use  a  reasonable 
proportion  of  the  water  of  the  stream  to  irri- 
gate their  lands,  used  the  term  in  no  such  re- 
stricted sense.  The  Latin  word  from  which 
it  is  derived  means,  primarily,  to  convey  wa- 
ter to  or  upon  anything,  and,  more  generally, 
to  wet  or  moisten  anything;  and  the  ordinary 
definition  in  our  language  Is  to  water  lands, 
whether  by  channels,  by  flooding,  or  simply 
by  sprinkling.  The  mere  method  of  obtaining 
the  water  with  which  to  irrigate  has  nothing 
to  do  with  the  process  of  irrigation,  or  the 
meaning  of  the  word.  There  was  no  proof  in 
this  case  of  any  such  custom  as  is  claimed  by 
appellants;  and,  if  we  can  take  judicial  notice 
of  such  a  matter  at  all,  we  are  unable  to  say 
tbat  pumping  has  never  been  used  for  such 
parpose.  It  may  be  that,  owing  to  the  com- 
paratively greater  expense  of  that  method,  it 
has  been  httle  used  in  the  past;  but,  if  im- 
provements in  machinery  have  made  or  shall 
make  that  method  practicable,  we  tee  no  reason 

I3L.R.A. 


why  riparian  proprietors  may  not,  like  others,, 
take  advantage  of  such  improvements.  lo 
fact  it  has  always  been  considered  tbat  tbe  rea- 
sonableness or  lawfulness  of  any  given  diver- 
sion of  water  is  in  no  wise  affected  by  tbe  mere 
mode  of  diversion.  Thus,  in  Elliot  v.  Fitch- 
hurg  R,  Co.  10  Cush.  191  (cited  with  approval 
in  lux  V.  Hoggin,  69  Cal.  402,  404),  Chief  Jus- 
tice Shaw  said. '*One  man  .  .  .  may  take- 
water  from  a  perennial  stream  of  moderate 
size  by  means  of  buckets  or  a  pump, — for  the 
mode  is  not  material, — to  water  his  garden."' 
And  in  such  a  case,  he  says,  '*the  water  would 
be  used  for  irrigation"  and  such  * 'might  be 
regarded  as  a  reasonable  use."  So  this  court 
has  repeatedly  held  that  a  prior  appro pria tor 
of  water  may  change,  at  pleasure,  the  place  or 
mode  of  his  diversion,  so  long  as  others  are 
not  injured  by  such  change.  And  in  Bart 
Norhury,  v.  KiteMn,  7L.T.  Hep.  N.  8.  685,  it 
was  held  that  a  riparian  proprietor,  so  long  as> 
be  took  no  more  than  his  reasonable  share  of 
tbe  water,  might  take  water  from  the  stream 
by  pumping  machinery,  elevate  it  into  a  reser- 
voir, and  thence  convey  it  by  pipes  to  other 
land,  not  riparian,  and  there  use  it;  the  court 
holding  that  neither  the  mode  of  diversion  nor 
the  use  to  which  the  water  was  actually  ap- 
plied was  materia], — the  only  question  being- 
whether  cr  not  the  defendant  had  taken  more 
than  his  reasonable  share. 

2.  But  appellants  claim,  as  we  understand 
them,  that,  whether  the  particular  mode  is  ma- 
terial or  not,  the  mode  by  which  the  land  of  a. 
riparian  proprietor  can  possibly  be  irrigated  is 
a  material  factor  in  ascertaining  what  por- 
tion of  the  water  he  may  divert  for  irrigation. 
They  contend  that  a  riparian  proprietor  cannot 
be  allowed  to  use  any  portion  of  the  water  of 
the  stream  to  irrigate  land  which,  though  bor- 
dering on  the  stream,  lies  so  far  above  it  that 
water  cannot  be  conducted  thereon  solely  by 
natural  gravitation  from  the, stream,  without 
the  use  of  any  appliances  other  than  ditches- 
originally  on  such  land  and  dams  situated 
thereon,  and  which  will  not  back  the  water  on 
the  lands  of  other  persons.  In  other  words, 
the  reasonable  proportion  of  water  which  any 
riparian  proprietor  may  withdraw  for  irriga- 
tion is  made  to  depend,  primarily,  upon  the 
area  of  his  land  which  can  be  irrigated  in  tbat 
particular  manner.  In  the  first  place,  that 
question  does  not  properlv  arise  in  this  case. 
The  complaint  was  framed  on  the  theory  that 
the  defendants  were  not  riparian  proprietors  at 
all,  and  had  no  right  to  divert  any  water.  No* 
issue  was  tendered  as  to  what  amount  or  pro- 
portion of  the  water  of  the  stream  could  law- 
fully be  used  by  the  defendants,  if  they  had 
the  right  to  use  any  portion.  It  was  denied 
that  they  had  anv  rights  to  the  stream;  and  the 
complaint  furnished  no  data  from  which  any 
rights  of  the  parties,  as  tenants  in  common  of 
the  water,  could  be  determined.  Nevertheless, 
as  the  question  seems  to  have  been  treaied  as 
an  issue,  evidence  being  introduced  on  the 
subject,  apparently  without  objection,  and  as 
the  court  below  did,  to  a  certain  extent,  con- 
sider it,  it  calls  for  consideration  at  our  hands. 
No  authorities  whatever  are  cited  by  appellant* 
in  support  of  this  contention,  nor  can  we  find 
tbat  any  such  doctiine  has  ever  been  even  sug- 
gested by  any  court  or  writer.    Appellants  do 
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<^ite  some  ca^es  to  the  point  tbat  ripariaD  diver- 
«1oD  must  be  "on  the  baok  of  tbe  proprietor/' 
but  the  Judgments  in  thotte  cases  do  not  sustain 
that  doctrine,  and  we  are  not  prepared  to  say 
Ibat  any  such  rule  exists.  It  is,  however,  not 
necei«ary  to  decide  tbat  question,  for  its  deter- 
mination would  shed  no  light  on  the  subject 
now  under  consideration.  The  only  question 
DOW  is  whether  the  mere  altitude  of  this  land 
-can  deprive  tbe  riparian  owner  of  the  right  to 
Irrigate  it.  No  rules  have  ever  been  laid  down 
l)y  this  court  for  determining  the  relative  and 
proportional  rights  of  ripnrian  proprietors  io 
the  use  of  water  for  irrigation,  nor  has  any  case 
come  before  us  in  which  we  could  properly 
<ietermine  what  are  the  rules  on  that  subject. 
But,  whatever  difficulties  may  arise  in  matters 
of  detail,  that  problem  must  find  its  solution  in 
«in  application  of  the  principles  upon  which  the 
right  to  use  water  for  that  purpose  at  all  is 
based.  That  right,  as  recognized  In  the  de- 
cisions of  this  court,  is  founded  upon  the 
proposition  that  in  an  arid  country  the  use  of 
water  for  irrigation  is  of  such  vital  consequence 
that,  of  necessity,  it  must  be  considered  as 
€m braced  within  the  spirit  of  the  category  of 
rights  accorded  by  the  common  law  to  riparian 
proprietors.  The  common  law  rule,  as  inter- 
preted in  this  country,  is  that  the  right  to  the 
waters  of  tbe  stream,  with  certain  exceptions, 
cot  material  here,  belongs  to  the  riparian  pro- 
prietors io  common  and  equally,  and  may  be 
«xercised  by  each  as  the  necessities  of  the  situ- 
ation may  require,  only  so  as  not  to  infringe 
upon  the  equal  rights  of  the  others.  As  irri- 
gation is  here  a  necessity  of  the  situation,  re- 
sulting from  climatic  conditions,  the  right  to 
use  a  just  and  equal  portion  of  the  water  for 
that  purpose  has  been  held  to  be  an  essential 
part  of  the  riparian  ownership. 

Such  being  the  foundation  of  the  right,  it 
is  evident  that  the  restriction  contended  for 
by  appellants  is  inconsistent  with  the  rule 
itself.  The  righf  to  use  the  water  for  this 
purpose  results  from  the  need  of  water  upon 
the  land.  Assuming  this  need,  in  any  given 
•case,  to  exist  equally  as  to  all  the  ripnrian 
land,  the  respective  rights  of  the  proprietors 
to  divert  water  for  this  purpose  must  be  in 
proportion  to  their  respective  ownerships 
upon  the  stream.  No  other  method  would 
•conform  to  the  rule  of  equity.  If  every  ri- 
parian proprietor  on  a  given  stream  owned 
<be  same  quantity  of  land,  with  the  same 
frontage  on  the  stream,  and  with  the  same 
•usceptibility  to  and  need  of  irrigation,  each 
would  be  entitled  to  precisely  the  same  quan-  j 
tity  of  water  for  that  purpose.  We  do  not  now 
•decide  how  far  a  variation  in  any  one  of  those 
factors  would  affect  the  question  nor  whether 
nil  of  them  are  necessarily  to  be  considered  in 
«ny  case.  But  it  must  necessarily  be  true, 
from  the  very  nature  of  the  right,  that  in  no 
•case  can  one  proprietor  be  deprived  of  this  just 
•and  equal  proportion  merely  because  his  land, 
by  reason  of  its  altitude  or  level  above  the 
-stream,  cannot  be  irrigated  by  the  same  method 
employed  on  some  other  land.  That  the  rule 
•contended  for  bv  appellants  would  be  utterly 
inconsistent  with  the  veiy  foundations  of  tbe 
riparian  doctrine  in  this  country  will  resdily 
he  seen  by  observing  its  results  in  particular 
instances.     According  to  appellants'    theory, 
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none  of  the  waters  of  the  Colorado  river,  in 
the  greater  part  of  its  course,  can  ever  be  used 
by  the  riparian  owners  for  irrigation,  for  none 
or  them  can  erect  a  dam  high  enough  to 
divert  any  water  by  gravity  on  ois  own  land 
^vithout  backing  the  water  upon  his  neighbor. 
The  same  is  true  of  many  important  streams 
in  the  mountainous  districts  of  this  state,  now 
extensively  used  for  irrigation.  Tct  nowhere 
is  irrigation  more  needed  than  in  such  localities. 
Coming  next  to  the  level  plains,  we  find 
streams  with  so  little  fall  that  diversion  by  a 
dam  on  the  very  tract  of  land  to  be  irrigated  is 
only  possible  on  tracts  having  very  consider- 
able frontage  on  the  stream.  Suppose  six  ad- 
joining proprietors  on  such  a  stream,  neither 
of  whom  can  divert  tbe  water  on  his  own  land 
in  the  manner  required  by  appellanta.  Ac- 
cording to  appellants'  contention,  they  could 
not,  even  by  agreement  among  themselves,  di- 
vert the  water  on  the  land  of  one,  and  carry  it 
to  the  land  of  another,  of  their  number,  or 
pimip  it  onto  the  land  of  any  of  them.  Thej 
must  permit  all  the  water  to  flow  down  to  the 
more  fortunate  proprietor  below,  whose  acres 
are  thousands  to  their  hundreds.  And  yet,  if 
one  of  the  six  should  buy  tbe  lands  of  the 
others,  he  would  then  be  entitled  to  divert  the 
water.  Such  are  some  of  the  consequenceSp 
suggesting  themselves  to  the  mind,  of  the  rale 
we  are  asked  to  declare,  and  they  show  clearly 
that  the  mode  of  diversion  of  the  water  is  a 
false  quantity  in  the  discussion.  Whatever  be 
the  just  proportion  of  water  to  which  any 
riparian  proprietor  is  entitled,  that  proportion 
cannot  be  diminished  by  the  fact  that,  in  order 
to  utilize  it,  ho  must  raise  it  from  the  bed  of 
the  stream  by  pumps  or  other  similar  appli- 
ances. Every  diversion  of- water  from  a  stream 
is  artifical,~a  disturbance  of  the  natural  order 
of  things.  A  dam  or  a  ditch  is  as  much  aa 
artificial  mechanism  as  a  pump, — ^it  may,  in- 
deed, be  much  more  so;  and  the  one  alters  the 
natural  conditions  in  the  same  sense  that  the 
other  does.  The  right  to  take  the  water  at  all 
is  a  right  to  change  the  ordinary  course  of 
nature;  and  the  methods  employed,  so  long  as 
their  use  does  not  infringe  the  like  and  equal 
rights  of  others,  are  immaterial.  We  do  not 
wish  to  be  understood  as  now  deciding  how,  in 
any  gWcn  case,  the  respective  proportions  of 
the  iDfferent  owners  upon  a  stream  are  to  be 
determined.  Whether  they  are  to  be  ascer- 
tained according  to  the  extent  of  ownership  or 
frontage  along  the  stream,  or  according  to  the 
area  of  land  oordering  on  the  stream,  or  tbe 
amount  of  land  needing  or  susceptible  of  irriga- 
tion, or  the  character  of  the  soil,  or  according 
to  several  or  all  of  these  circumstances,  or  other 
circumstances  that  may  exist,  has  never  been 
decided,  nor  has  there  been,  so  far  as  we  know, 
any  opportunity  for  deciding  it.  We  merely 
hold  that  the  mere  mode  of  diverting  the  water 
from  the  stream,  so  long  as  tbat  mode  does  not 
deprive  others  of  their  ^ual  rights,  is  not  a 
factor  to  be  considered.  We  will  add,  in  view 
of  any  further  effort  that  the  parties  mav  make 
to  obtain  a  judicial  determination  of  their  re- 
spective rights  in  this  stream,  that  a  final  and 
satisfactory  adjustment  can  never  be  had  with- 
out the  presence  of  every  person  having  any 
right  in  the  stream,  and  that  all  the  facts 
which  can  possibly  bear  on  the  question  should 
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belaid  before  tbe  coart  In  tbe  preseDt  case, 
■swe  have  suggested,  no  sufflcieni  data  are 
fuml<(bed  by  tbe  pleadings  or  evidence  for  a 
determiaation  of  that  question,  and  tbe  learned 
jud^  of  the  court  below  would  have  been  justi- 
ied  Id  no  other  disposition  of  the  case  as  pre- 
sented than  tbe  one  made. 

The  judgment  and  order  are  therefore  af- 
Urmed, 

We  concur:  Harrison*  J.;  Gftrootte*  J. 


Annie  L.  8L0AKE  et  al„  Beepte,. 

V 

•80CTIIERN    PALIFORNIA    RAILWAY 
COMPANY,  Appt. 

OUCa).  66a) 

I.  An  aetion  ag^alnst  a  carrier  for  vlola- 
tx>Q  of  bis  oblfffation  to  oarry  a  passenger  may 
be  Id  tbe  nature  of  an  action  on  the  case. 

t.  The  wrongtol  expnUdon  by  a  con- 
ductor of  a  passeng^er  who  had  do  ticket 
because  it  bad  been  taken  up  by  another  oonduo- 
tor  renders  tbe  carrier  liable. 

3.  A  paaeenger  is  not  called  upon  to 

question  the  rlffht  of  a  conductor  in  taking  up 
a  ticket,  in  order  to  preserve  the  right  to  be  car- 
ried to  destination. 

4.  It  is  a  matter'of  ipeneral  knowledge 

that  an  attack  of  sudden  fright  or  an  exposure 
to  imminent  peril  may  produce  a  complete 
cbanire  in  the  nerrous  system  of  an  individual, 
and  render  weak  and  timid  one  who  was  physi- 
cally  strong  and  vigorous. 

C  Paroxysms  of  the  nerwons  system 

caused  by  the  indignity  and  humiliation  suf- 
ffnd  by  a  passenger  on  beintt  wrongfully  ejected 
from  a  train  oonstitata  a  bodily  Injury  for 
▼hicb  damages  are  recoverable. 

4.  IcTBoranceofacarrierofthesascep- 
tlbUlty  of  a  passeng^er  to  nerwons  dis- 
tnrbanoe*  and  absence  of  reason  to  anticipate 
nerrous  disorder  from  an  injury,  will  not  pre- 
Tent  its  liability  if  such  a  disorder  is  actually 
caused  by  its  negligence. 

7.  Beasonable  prudence  of  a  woman 

when  ejected  from  a  train  in  undertaking  to 
valk  to  a  certain  place  is  a  question  for  the  Jury. 

6.  Technical  error  in  refnsingf  to  strike 

out  mere  probative  matter  from  a  complaint 
n  not  ground  for  reversal. 

9,  A  complaint  for  personal   injuries 

ipecifyiDg  humiliation,  injuries  to  b«»aith,eto.,as 
elements  of  damage,  need  not  designate  the  par- 
ticalar  amount  of  damage  sustained  in  each  par- 
tieuiar. 

10,  A  denial  by  a  corporation  for  want 
of  sufficient   information   and  Jbelief 

ii  iDsuflBcient  if  the  matters  alleged  were  pre- 
lum ptively  within  the  knowledge  of  any  of  its 
offioeis,  even  if  the  one  verifying  the  answer  was 
vithout  information  or  belief  upon  the  subject. 

II.  A  verdict  of  $19400  Ibr  the  ejec- 
tioa  of  a  woman  from  a  train,  which  obliged 
ber  CO  walk  about  a  mile  and  caused  a  recu  rrence 


^OTE.— As  to  injury  caused  by  fright  as  a  cause 
of  action  for  damages,  see,  in  connection  with  the 
sbore  ca9e,  that  of  Bwing  v.  Pittsburgh,  a  a  ft 
&  L.  R.€k).  (Pa.)  14  L.  B.  A  666.  and  tioCe. 
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of  insomnia  and  nervous  paroxysms  to  which 
she  had  been  subject,  is  excessive. 

18*  A  remittitur  of  the  excess  of  a  wer- 
dict  may  be  required  as  a  condition  of  deuyins 
a  reversal. 

(March  23. 18MJ 

APPEAL  by  defendant  from  a  Judgment  of 
tbe  Superior  Court  for  Riverside  County 
in  favor  of  plaintiffs  in  an  action  brought  tore- 
cover  damages  for  tbe  alleged  wrongful  ejec- 
tion of  ooe  of  tbe  plaintiffs  from  defendant's 
train.     AJprmed  on  condition. 

Tbe  facts  are  stated  in  the  opinion. 

Mr.  Qeorge  J.  Leovy,  with  Mr.  Will- 
iam J.  Hunsaker,  for  appellant: 

Under  tbe  system  of  pleading  prevailing  in 
this  state  only  tbe  ultimate  or  issuable  facts 
should  be  stated  in  tbe  complaiut. 

Code  Civ.  Proc.  ^§426,  453;  Oreen  v. 
Palmer,  16  Cal.  412.  70  Am.  Dec.  492;  Rotoen 
V.  Aubrey,  22  Cal.  566;  QreweU  v.  Walden,  23 
Cat.  160;  Patttreon  v.  Keystone  Min.  Co.  30 
Cal.  864;  Lareo  v.  Cohaneuava,  Id.  565;  WiU- 
e^m  V.  Cteaveland,  Id.  200;  CoryeU  V.  Cain,  16 
Cal.  667. 

The  complaint  was  uncertain  in  the  par- 
ticulars specified  in  the  demurrer  thereto;  and 
for  that  reason  the  demurrer  should  have  been 
sustained. 

iMmb  V.  Harhaugh,  105  CaL  680;  MaUory  v. 
Thomae,  98  CaL  645;  Orandona  ▼.  Lovdal,  70 
Cal.  161. 

None  of  the  matters  stated  in  the  complaint 
wh'cb  were  denied  on  io formation  or  belief 
were  presumptively  within  tbe  l^nowledge  of 
tbe  corporation  defendant  or  its  general  man- 
ager who  verified  the  answer  on  its  own  be- 
half. 

Smith  V.  JanesviOe,  26  Wis.  29t;  Boorman 
V.  Ameriaen  Exp.  Co.  21  Wis.  154;  Oregonian 
R.  Co  V.  Oregon  Tl  <ft  Nat.  Co.  22  Fed.  Rep. 
245;  Colorado  Coal  A  I.  Co.  y.  John,  5  Colo. 
App.  218;  Bennett  v.  TAede  Mfg.  Co.  110  N.  Y. 
160;  Martin  v.  Erie  Preserting  Co.  48Uun,81; 
Maelay  v.  Bands,  94  U.  S.  586,  24  L.  ed.  211; 
Hagman  v.  WiWame,  88  Cal.  146. 

A  railroad  company  has  the  right  to  require 
passengers  to  pay  fare  in  advance  or  produce 
a  proper  ticket;  and  upon  refusal  to  pay  fars 
or  produce  a  ticket,  to  remove  such  person 
from  its  cars,  at  a  regular  station  or  near  a 
dwelling  bouse. 

Code  Civ.  Proc.  Sg  2186-2188;  Forton  v. 
Milwaukee,  L.  8.  dt  W.  B.  Co.  54  Wis.  234,  41 
Am.  Rep.  23;  Shelton  v.  Lake  Shore  dk  M.  8. 
B.  Co.2d  Ohio  St.  214;  Crawford  v.  Cincin- 
nati, E.  db  D.  R.  Co.  26  Ohio  St  580;  Town- 
fiend  V.  New  York  C.  dbH.B.  B.  Co.  56  N.  Y. 
295,  15  Am.  Rep.  419;  Frederick  v.  Marquette, 
U.  dO.  B.  Co.  87  Mich.  842,  26  Am.  Rep  581; 
Cheney  v.  Boston  dk  M.  B.  Co.  11  Met.  121,  45 
Am.  bee.  190;  Jerome  v.  Smith,  48  Vt.  230,  21 
Am.  Rep.  125:  Mother  v.  St.  Louis,  L  M  db  S. 
B.  Co.  127  U.  a.  896,  82  L.  ed.  251;  Van 
Ihisan  V.  Grand  Trunk  R  Co.  97  Mich.  439; 
Mahoney  v.  Detroit  Street  B.  Co  98  Mich.  612, 
18  L.R  A.  885;  Peabody  v.  Oregon  B.  dk  Nav. 
Co.  21  Or.  121.  12  L.  R.  A.  82:{;  Hreen  v.  Texae 
dkP.KCo.^  Tex.  43:  McKay  v.  Ohio  Hioer 
B.  Co.  84  W.  Va.  65,  9  L.  R  A.  132:  Chiengo, 
B.  dk  Q.  EL  Co.  V.  QrifUn,  68  III.  504;  Chicago 
diN.W. 


B,  Co.  ▼.  Bannsrman,  15  111.  App. 
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100;  Pouilin  t.  Cavadian  P,  R.  Co.  62  Fed. 
Rep.  197.  17  L.  R.  A.  800,  6  U.  8.  App.  298; 
BraMxiw  y.  South  Boston  22.  Co.  185  Mass. 
407,  46  Am.  Rep.  481 ;  IJibbard  v.  New  Fork  d 
K  R  Co.  15  N.  y.  465. 

Persons  -who  perpetrate  torts  are,  as  a  rale, 
responsible,  and  only  responsible,  for  the 
proximate  consequences  or  the  wrongs  thej 
commit. 

Western  R  Co.  of  Alabama  y.  Muteh,  97  Ala. 
194.  2i  L.  R.  A.  816;  16  Am.  A  Eng.  Enc. 
Law,  pp.  428,  429,  481,  487;  Sliearm.  &  Redf. 
Neg.  §  26;  Vurgin  ▼.  Nsal,  82  Cal.  595;  5  Am. 
6  £n|t.  Enc.  I^iw,  p.  21. 

The  measure  of  damages  for  tbe  breach  of 
an  obligation  not  arising  from  contract,  under 
the  proYlsionii  of  g  8888  of  tbe  Civil  Code,  is 
the  amount  which  will  compensate  for  all  the 
detriment  proximately  caused  thereby,  while 
for  tbe  breach  of  an  obligation  arising  from 
contract  the  measure  of  damages  is  the  amount 
which  will  compensate  the  party  aggrieved  for 
all  the  detriment  proximately  caus^  thereby, 
or  which  in  the  ordinary  course  of  things 
would  be  likely  to  result  therefrom. 

Fairbanks  v.  WiUiams,  68  Cal.  241;  2 
Greenl.  £y.  §  256;  Anderson  v.  Taylor,  56  Cal. 
181,  88  Am.  Rep.  52;  Jkicks  v.  Herring.  17 
Cal.  666:  Chidester  y.  Consolidated  Peoj^s 
Ditch  Co.  58  Cal.  66. 

Neither  mental  anguish  nor  physical  injury 
was  proxhnately  cauied  by  the  acta  of  the  con- 
ductor. 

2  Wood,  Railroads,  Minor's  ed.  1894,  p.  1411; 
Wood's  Mayne,  Damages,  g  54,  and  notes; 
Ji^nson  Y.  WeUs,  R  dt  Co.  ^  Nev.  224.  8  Am. 
Rep.  246;  Scheffer  y.  Washington  City,  V.  M.  d 
G.  8.  R,  Co.  106  U.  8.  249,  26  L.  ed.  1070; 
BaiU  Y.  Texas  A  P.  R  Co.  ed  Fed.  Rep.  557, 
28  L.  R  A.  774;  Guff,  C.  AS.  P.  R  Co.  y. 
TroU,  86  Tex.  412;  Atchison,  T  db  8,  F.  R.  Co. 
▼.  McOinnis,  46  Ean.  109;  EaU  y.  Memphis  db 
0,  R.  Co.  16  Fed.  Rep.  57;  Morse  y.  Duncan, 
14  Fed.  Rep.  896;  Trigg  y.  St.  Louis,  K,  C.  dk 
N.  R  Co.  74  Mo.  147;  Bkoing  y.  PittOmrgh,  C. 
a  d  8t.  L.  R.  Co,  147  Pa.  40,  14  L.  R.  A.  666; 
Anderson  y.  Taylor,  56  Cal.  181,  88  Am.  Rep. 
62;  8alina  Y.  Trosper,  27  Zan.  644;  PhiUipsw. 
Diekerson,  86  Dl.  11,  28  Am.  Rep.  607;  Geor- 
gia Y.  Kepford,  46  Iowa,  48;  Hampton  y.  Jones, 
68  Iowa,  817;  Western  U,  Teleg,  Co.  y.  Wood, 
67  Fed.  Rep.  471,  21  L.  R  A.  706.  18  U.  8. 
App.  817;  8t.  Louis  d  8,  F.  R.  Co.  y.  Farr,  56 
Fed.  Rep.  994,  12  U.  8.  App.  620;  Benson  v. 
Central  P.  R  Co,  98  Cal.  46;  Bummerfield  v. 
Western  U.  Teleg.  Co.  87  Wis.  1;  Western  V, 
Teleg.  Co.  y.  Rogers,  68  Miss.  748,  18  L.  R  A. 
859;  Butner  y.  Western  U.  Teleg.  Co.  2  Okla. 
234,  4  Inters.  Com.  Rep.  770;  Chicago  y.  Mo- 
Lean,  183  111.  148.  8  L.  R.  A.  765. 

The  requirement  of  extraordinary  care  on 
the  part  of  the  carrier  only  applies  to  such 
matters  as  involve  the  safety  of  a  passenger. 

2  Shearm.  &  Redf.  Neg.  601:  Illinois  C.  R. 
Co.  V.  Miner,  69  Miss.  710,  16  L.  R.  A  627; 
Moreland  v.  Boston  dk  P.  R  Corp.  141  Mass  81: 
Palmer  v.  Pennsylvania  Co.  Ill  N.  Y.  488,  2 
L.  R  A.  252;  Kelly  y.  Manhattan  R.  Co.  112 
2»r.  Y.  443,  8  L.  R,  A.  74;  Morris  y.  New  York 
C.  dt  H.  R.  R,  Co,  106  N.  Y.  678;  Tnylr^r  v. 
Pennsylvania  Co.  50  Fed.  Rep.  755;  Wood. 
Railroads,  ^  801;  2Rorer.  RaUroads,  948;  Ray. 
Passenger  Carriers,  95,  96. 
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Tbe  verdict  is  excessive  and  manifestly 
the  result  of  undue  consideration  for  tbe  female 
plaintiff  and  the  prejudice  of  the  jury  against 
defendant. 

C/uittanooga.  R    db  C.  R.  Co.  v.  Lyon,  89* 
Ga.  16,  15  L.  R.  A.  667;  Tarhell  y.  Central  P. 
R,  Co.  84  Cal.  616;  Trigg  v.  St.  Louis,  K.  C.  ifr 
N.  R.  Co.  supra;  AteJitson,  T.  db8.  F.R  Co. 
Y.  MeGinnis,  46  Kan.  109;  Quigl^  v.  Central 
P.  R.  Co.  6  8awy.  107;  Georgia  R.  A  Ekg.  Co. 
Y.  Eidcew,  86  Ga.  641. 

Messrs.  Works  4k  Workfl  and  Sweet*. 
SloaAet  4k  Kirby*  for  respondents: 

Plaintiff  could  recover  in  this  action  hi» 
proper  damagea  of  all  sorts. 

HeadY.  Georgia  P.  R  Co.  79  Qtu  dS8. 

It  is  immaterial  that  the  injury  is  charged  to 
have  been  committed  in  violation  of  a  contract. 
If  the  act  producing  tbe  injury  be  in  itself  tor- 
tious  it  may  be  so  treated  for  all  remedial  pur- 
poses, and  it  would  be  absurd  to  hold  that  be- 
cause the  wrong  done  amounta  to  the  breacb 
of  a  contract  it  la  therefore  purged  of  its  tor- 
tious character. 

bhOdon  Y.  The  Unde  8am,  18  Cal.  626,  79) 
Am.  Dec.  198;  8erw  y.  Northern  P.  R  Co.  ^ 
Minn.  78;  Pouilin  y.  Canadian  P.  R  Go.  47 
Fed.  Rep.  858;  Willson  v.  Northern  P.  R  Co. 
6  Wash.  621;  Com.  y.  Power,  7  Met  596.  41 
Am.  Dec.  476,  note;  MuekleY.  Rochester  R  Co. 
79  Hun,  82;  Baltimore  A  0.  R.  Co.  y.  Bambrey 
(Pa )  16  Atl.  67;  Bast  Tennessee,  V.  db  G.  R.  Co. 
Y.  King,  88  Ga.  448;  Philadelphia,  W.  dk  B.  R 
Co.  Y.  Rice,  64  Md.  68;  Pittsburg,  C.  db  8t.  L. 
R.  Co.  Y.  Esnnigh,  89  Ind.  609;  Lake  Erie  dt 
W.  R.  Co.  Y.  Fix,  88  Ind.  881,  46  Anu  Rep. 
464;  Murdoek  v.  Boston  db  A.  R  Co.  187  Mass. 
298,  60  Am.  Rep.  807,  188  Mass.  16,  48  Am. 
Rep.  480;  Moore  y.  FitchJburg  R  Corp.  4  Gray, 
466.  64  Am.  Dec.  88;  HuffordY.  Grand  Rapids 
<ft  /.  &  Cb.  64  Mich.  681;  International  db  G. 
N.  R.  Co.  ▼.  Bm4th  (Tex.)  1  8.  W.  666. 

Plaintiff  is  entitled  to  reoover  here  as  for  » 
tort 

6  Am.  ft  Eng.  Enc  Law,  p.  6;  1  Sutherland*. 
Damages,  p.  21;  Hawthorne  y.  Bu^,  88  CaL 
159;  Myers  v.  Maleom,  6  Hill,  292, 41  Am.  Dec 
744;  Topeka  v.  Tuttle,  6  Kan.  812;  Gray  y. 
Wa$§rman,  40  IlL  622;  Knppner  y.  BiM,  » 
Minn.  tia. 

The  recoYtry  of  damages  for  indignity,  men- 
tal suffering,  etc.,  asplies  to  an  expulsion  from 
tbe  cars  accompanied  ^  acta  and  conditiona- 
wbidi  are  calculated  to  iBflfet^  and  do  inflic% 
upon  the  expelled  passenger  feeltnga  eC  issult^ 
indignity,  and  mortification. 

Curtis  V.  Sioux  City  dbH.P.R  Co.  87  Iowa, 
622;  Baltimore  db  G.  R  Co.  v.  Bambrey,  Heatf 
v.  Georgia  P.  R.  Co.,  MuekleY,  Rochester  R 
Co.  and  Willson  v.  Northern  P.  R  Co.  ntpra; 
Roster  v.  Chesapeake  db  0.  R  Co.  d^W.  Va. 
818;  Central  R.  db  Bkg.  Co.  y.  Roberts,  91  Ga. 
618;  Jfomiston  v.  Long  Island  R.  Co.  8  Misc. 
842;  Pennsyltxinia  R.  Co.  y.  ConneU,  112  ill. 
295,  54  Am.  Rep.  288;  Mnhne  v.  Pittsburgh  if- 
L.  B.  R  Co.  152  Pa.  890;  Pine  v.  St.  Pavt 
City  R.   Co.  50  Minn.  144,  16  L.  R.  A.  847; 
lake  Brie  db  W.  R.  Co.  y.  Fix,  88  Ind.  881.  46- 
Am.  Rep.  464;  Chicago  db  B.  I  R.  Co.  y.  Con- 
ley,  6  Ind.  App.  9. 

Even  the  old  line  of  decisions  which  hold 
that  there  must  be  an  actual  phvdioal  injury  to- 
serve  as  a  basis  of  consequential  damagea  froo^ 
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mental  saffering  coocedes  that  a  veir  slight 
fouDdation  of  physical  suffering  will  do  lo 
build  upon. 

Sutherland,  Damages.  2d  ed.  g  75;  Canning 
?.  WiUiamitotcn,  1  Cush.  452. 

Physical  injury  and  suffering  purely  the  re- 
sult of  mental  disturbance  without  any  primary 
bodily  hurt,  can  be  recovered  for  if  the  mental 
distress  was  wrongfuHjr  inflicted  and  a  proper 
element  of  damages  in  itself. 

ikger  v.  Barkham^Ud,  22  Conn.  208;  Pureell 
T.  ^  Paul  Vity  R.  Co,  48  Mion.  184, 16  L.  R. 
A.  208;  Sutherland.  Damages,  2ded.  $$21-23; 
BeU  V.  Great  Nwthem  R.  Co.  L.  R.  26  Ir.  428; 
Bazza  v.  Vnmi,  81  Cal.  289;  Mann  B&udovr  Car 
Co.  v.  Dupre,  54  Fed.  Rep.  646, 21 L.  R.  A.  289, 
13  U.  S.  App.  188;  FiUpatriek  v.  Great  West- 
em  R,  Co.  12  U.  C.  Q.  B.  645;  Buchanan  v. 
West  Jersey  R.  Co,  52  N.  J.  L.  265;  BaH>ee  y. 
Beese,  60  Mt«8.  906;  Ft.  Worth  d  IT.  0.  R.  Co. 
▼.  Smith  (Tex.)  25  S.  W.  1082;  Stutz  y.  Chirago 
d  if.  W.  R.  Co.  78  Wia.  147;  Oliver  v.  La  VaOe, 
86  Wis.  592;  Benner  y.  CanJUld,  86  Minn.  90. 

Defendant  is  not  relieved  from  liability  be- 
cause plaintiff's  suffering  may  have  been  ag- 
gravated by  a  predisposition  to  such  injuries. 

PureeU  y.  SL  Paul  City  R.  Co.  supra;  2  Am. 
ft  £ng.  £nc.  Law,  p.  767;  LouisciUs,  N.  A.  db 
0.  R  Go.  y.  Faiv^,  104  Ind.  409;  Mann  Bou- 
doir Car  Co.  v.  Bupre,  supra:  2  Shearm.  A 
Bedf.  Neg.  §  742;  Brown  y.  Chieaffo,  M.  A  8t. 
P.  R  Cb.  54  Wis.  842,  41  Am.  Rep.  41;  Money 
V.  Dennis,  98  Ind.  452,  47  Am.  Rep.  881 ;  Bhr- 
90U  y.  New  York.  96  N.  T.  264,  48  Am.  Rep. 
e82;  LouistfilU,  N.  A.  A  C.  R.  Go.  y.  Snyder, 
117  Ind.  485,  8  L.  R.  A.  484;  Vosburg  y.  Put- 
ney, 86  Wia.  278;  Oliver  y.  LaValle,  supra; 
Cincinnati,  ff.dl.R.  Co.  y.  Baton,  94  Ind. 
474,  48  Am.  Rep.  179. 

It  was  the  duty  of  the  carrier  to  exercise  a 
very  high  degree  of  care  and  caution  in  taking 
up  or  exchanging  the  passenger's  ticket. 

P^mer  y.  Charlotte,  C.  dt  A.  R.  Co.  8  8.  0. 
K.  8.  580,  16  Am.  Rep.  755:  LouismUe,  If.  A. 
dCR.  Co.  y.  Conrad,  4  Ind.  App.  88;  Geor- 
gia R.  d  Bkg.  Co.  y.  Eskew,  86  Oa.  641;  Penn- 
ssltania  Co.  y.  Bray,  125  Ind.  229;  Georgia  R. 
60.  y.  Momer,  78  Ga.  251. 

HarrlsoB*  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  Annie  L.  Sloane  purchased  a 
ticket,  April  8,  1894^rom  the  agent  of  thede* 
feodant,  at  North  Pomona,  for  passage  from 
that  place  to  San  Diego,  and  on  the  same  day 
took  passage  upon  the  regular  passenger  train 
of  1  be  defendant  Before  reaching  Ban  Ber- 
Dsrdioo  the  conductor  of  the  train  took  up  her 
ticket,  without  giving  her  any  check  or  other 
e?idence  of  her  right  to  be  carried  to  San  Diego, 
•Dd  on  arriying  at  San  Bernardino  she  was  re- 
quired to  change  cars,  and  enter  another  train 
of  cars  of  the  oefendant  After  entering  this 
train  of  cars  the  conductor  in  charge  thereof 
demanded  of  her  her  ticket,  and  upon  her  stat- 
ing to  him  that  she  had  given  it  to  the  conduc- 
tor of  the  other  train,  and  the  circumstances 
therewith,  she  was  informed  by  him  that  she 
mtist  either  pay  her  fare  or  leave  the  train. 
She  had  no  money  with  her,  and  when  the 
train  reached  East  Riverside  she  left  the  car. 
After  getting  off  the  train,  she  started  to  walk 
back  as  far  aa  Colton  upon  the  railroad  track, 
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a  distance  of  about  8  miles,  but,  after  walking 
a  portion  of  the  way,  secured  a  seat  in  a  pass- 
ing vehicle,  and  was  carried  to  Colton,  where 
she  spent  the  night  with  hersister-in  law.  On 
the  next  day,  having  borrowed  some  money 
with  which  to  purchase  another  ticket,  she  re- 
sumed her  passage,  and  was  carried  to  San 
Diego.  The  present  action  was  brought  tore- 
cover  damages  sustained  by  reason  of  the 
wrongful  act  of  the  defendant's  agents.  The 
cause  was  tried  by  a  jury,  and  a  verdict  ren- 
dered in  favor  of  the  plaintiffs  for  the  sum  of 
$1,400.  From  the  Judgment  entered  thereon^ 
and  an  order  denying  a  new  trial,  the  defen- 
dant has  appealed. 

It  is  contended  by'  the  appellant  that,  as  the 
plaintiff  left  the  car  at  East  Riverside  in  accord- 
ance with  the  previous  directions  of  the  conduc- 
tor, and  no  personal  violence  was  used  or  dis- 
played towards  her.  her  only  right  of  action  is 
for  a  breach  of  the  defendant's  contract  to  carry 
her  to  San  Diego,  and  that  the  extent  of  her  re- 
covery therefor  is  the  price  paid  for  the  second 
ticket,  and  a  reasonable  compensation  for  the 
loss  or  tinoe  sustained  by  her.    The  plaintiffs 
right  of  action  against  the  defendant  is  not, 
however,  limited  to  the  breach  of  its  contract 
to  carry  her  to  San  Diego,  but  includes  full  re- 
dress for  the  wrongs  sustained  by  her  by  rea- 
son of  the  defendant's  violation  of  the  ooliga- 
tions  which  it  assumed  in  entering  into  such 
contract.    If  she  was  wrongfully  prevented  by 
the  defendant  from  completing  the  passage  to 
San  Diego  for  which  it  had  contracted  with 
her,  siie  could  either  bring  an  action  simply 
for  the  breach  of  this  contract,  or  she  could  sue 
it  in  tort,  for  its  violation  of  the  duty,  as  a  com- 
mon carrier,  which  it  assumed  upon  enterins 
into  such  contract.    Jones  v.    Tne  Cortes.  17 
Cal.  487;  Mead  v.  Georgia  P.  R  Co.  19  Ga.  858; 
Carsten  v.  Nortliern  P.  R  Co.  44  Minn.   454, 
9  L,  R.  A.  688.    The  complaint  in  the  present 
case  is  not  merely  for  the  breach  of  the  con- 
tract, nor  is  it  merely  for  the  wrong  committed 
in  excluding  her  from  the  car,  but  it  is  to  re- 
cover the  damages  sustained  by  her  by  reason 
of  Uie  wrongful  acts  of  the  defendant  com- 
mitted in  the  violation  of  its  contract    It  is  in 
the  nature  of  an  action  on  the  case,  arising  out 
of  the  conduct  of  the  defendant  in  wrongfully 
depriving  her  of  her  ticket,  and  thereafter,  by 
reason  of  such  wrongful  act,  excluding  her 
from  its  car,  and  refusing  to  carry  out  its  con- 
tract.   Although  her  action  is  for  the  tort  re- 
sulting from  Uie  defendant's    conduct,    the 
wrong  which  produced  that  result  was  twofold, 
—depriving  her  of  the  evidence  of  its  contract 
to  carry  her  to  San  Diego,  and  afterwards 
excluding  her  from  its  car  for  failure  to  pro- 
duce the  evidence  of  which  it  had  wrongfully 
deprived  her.    For  the  purpose  of  giving  her 
this  right  of  action,  it  is  immaterial  that  these 
different  acts  were  by  different  agents  of  the  de- 
fendant.   If  the  conductor  who  took  up  the 
ticket  had  himself,  at  a  subsequent  point  in 
the  trip,  excluded  her  for  failure  to  exhibit  it, 
the  liability  of  the  defendant  would  not   be 
questioned.    Its  liability  is  the  same,  notwith- 
standing, for  its  own  convenience,  it  has  in- 
trusted the  management  of  its  train  to  differ- 
ent conductors.    Muckle  v.  Rochester  R.  Co.  79 
Hun,  82.    The  plahiliff  was  not  called  upon  to 
question  the  right  of  the  first  conductor  in 
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taking  np  her  ticket,  and  it  was  the  duty  of 
the  defendant  to  see  ihat  she  was  not  thereby 
deprived  of  her  rigbi  to  a  passage  upon  its 
cars. 

Iq  her  testimony  regarding  her  exclusion 
from  the  cars,  the  plaintiff  recounted  the  in- 
terview between  her  and  the  conductor,  and 
the  manner  in  which  she  was  directed  to  leave 
the  car,  and  it  was  claimed  at  the  trial  that  she 
had  been  thereby  subjected  to  humiliation  and 
indignity,  for  which  she  was  entitled  to  redress. 
Ck)unsel  for  the  appellant  does  not  question,  as 
a  proposition  of  law,  that,  if  the  conductor 
was  insulting  and  violent  in  removing  her,  such 
treatment  forms  an  element  of  damage  to  be 
recovered  by  her;  but  he  maintains  that  the 
evidence  fails  to  show  such  conduct.  The 
evidence  was,  however,  before  the  jurv,  and 
they  were  properly  instructed  in  reference 
thereto;  and.  although  it  might  be  urged  upon 
them  that  this  evidence  was  insufficient  to  es- 
tablish such  conduct,  we  cannot  Bay,  as  a  mat- 
ter of  law,  that  it  was  not  proper  to  submit  the 
question  to  their  Judgment. 

Evidence  was  given  at  the  trial  tending  to 
show  that  Mrs.  Sloane  bad  been  previously 
subject  to  insomnia,  and  also  to  nervous  shocks 
and  paroxysms,  and  that,  owing  to  her  physi- 
cal condition,  she  was  subject  to  a  recurrence 
of  these  shocks  or  nervous  disorder  if  placed 
under  any  great  mental  excitement;  and  that, 
bv  reason  of  the  excitement  caused  by  her  ex- 
clusion from  the  car,  there  had  been  a  recur- 
rence of  insomnia  and  of  these  paroxysms. 
The  court  instructed  the  Jury  that,  if  they 
found  for  the  plaintiffs,  **in  assessing  damages, 
if  it  appears  from  the  evidence  that  the  plain- 
tiff Annie  L.  Sloane  was  wrongfully  deprived 
of  her  right  to  ride  on  defendant's  cars,  and  ex- 
pelled therefrom  in  a  manner  and  under  cir- 
cumstances calculated  to  inflict,  and  which  did 
inflict,  feelinss  of  indignity  and  insult,  the  Jury 
is  authorized  to  consider  under  the  evidence, 
the  injured  feelings  of  the  plaintiff,  the  indig- 
nity endured,her  mental  suffering,  the  humilia- 
tion and  wounded  pride  which  one  in  her  con- 
dition of  life  and  standing  in  the  community 
would  experience,  together  with  any  bodily 
barm  or  suffering  occasioned,  and  to  award 
such  an  amount  for  damans  as  will  compen- 
sate her  for  such  humiliation,  suffering,  and 
other  detriment."  The  Jury  were  not  specially 
instructed  with  reference  to  any  damages  that 
might  have  been  sustained  by  reason  of  the  re- 
currence of  this  disturbance  of  the  nervous 
system,  but  it  is  reasonable  to  suppose  that  the 
above  evidence  was  offered  by  the  plaintiffs  for 
the  purpose  of  recovering  damages  for  the  in- 
Jury  that  might  be  thus  established,  and  that, 
under  that  portion  of  the  above  instruction  in 
which  the  jury  were  autborissed  in  assessing 
damages  to  consider  ''any  bodily  harm  or  suf- 
fering occasioned"  by  the  explusion  of  Mrs. 
81oane  from  the  cars,  it  was  intended  that  ihey 
should  consider  this  evidence,  and  the  injury 
which  it  established.  The  defendant  objected 
to  the  introduction  of  the  evidence,  and  ex- 
cepted to  the  instruction,  and  insists  that  un- 
der no  circunstances  could  the  jury  consider 
this  effect  upon  the  plaintiff  as  an  element  of 
damage  for  which  the  defendant  is  liable;  that 
the  court  should  not  have  directed  the  Jury  to 
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consider  any  mental  suffering  experienced  bj* 
her. 

Counsel  for  the  appellant  has  discussed,  in 
his  brief,  the  want  of  liability  on  the  part  of 
the  defendant  for  any  damages  for  mental  suf- 
fering, and  has  cited  many  authorities  in  sup- 
port of  the  proposition  that  mere  mental  anx- 
iety, unaccompanied  with  bodily  injury  or  ap- 
prehended peril,  does  not  afford  a  nght  of  ac- 
tion.   To  the  extent  that  the  term  "mental 
suffering"  is  included  in  the  above  instruction, 
this  proposition  is  inapplicable.    The  term,  as 
there  used,  is  to  be  construed  with  reference  to 
the  context  in  which  it  occurs.    The  "mental 
suffering,"  there  named,  is  not  the  mental  an- 
guish or  pain  referred  to  in  the  above  proposi- 
tion cited  by  the  appellant,  but  is  the  menial 
experience  which  is  concomitant  with  the  in- 
sult, indignity,  and  humiliation  named  in  the 
instruction.    It  wouJd  be  a  contradiction  of 
terms  to  hold  that  the  individual  whose  pride 
had  been  humiliated,  or  whose  dignity  had 
been  insulted,  had  no  mental  suffering  in  con- 
nection therewith,  or  that  this  humiliation  and 
insult  did  not  of  themselves  constitute  mental 
suffering;  that  he  could  have  redress  for  tht  in- 
jured pride,  but  not  for  the  mental  suffering 
It  produced.    Although  mental  suffering  alone 
will  not  support  an  action,  yet  it  constitutes  an 
aggravation  of  damages  when  it  naturally  en- 
sues from  the  act  complained  of.  8  Sutherland, 
Damages,  §  1246. 

The  real  question  presented  by  the  objec- 
tions and  exception  of  the  appellant  is  whether 
the  sulraequent  nervous  disturbance  of  the 
plaintiff  was  a  suffering  of  the  body  or  of  the 
mind.  The  interdependence  of  the  mind  and 
body  is  in  many  respects  so  close  that  it  is  im- 
possible to  distinguish  their  respective  influ- 
ence upon  each  other.  It  must  be  conceded 
that  a  nervous  shock  or  paroxysm,  or  a  disturb- 
ance of  the  nervous  system,  is  distinct  from 
mental  anguish,  and  falls  within  the  physiolog- 
ical, rather  than  the  psychological,  branch  of 
the  human  organism.  It  is  a  matter  of  gen- 
eral knowledge  that  an  attack  of  sudden 
fright,  or  an  exposure  to  imminent  peril,  has 
produced  in  individuals  a  complete  change  in 
their  nervous  system,  and  rendered  one  who 
was  physically  strong  and  vigorous  weak  and 
timid.  Such  a  result  must  be  regarded  as  an 
injury  to  the  body  rather  than  to  the  mind,  even 
though  the  mind  be  at  the  same  time  injuri- 
ously affected.  Whatever  may  be  the  influ- 
ence by  which  the  nervous  system  is  affected, 
its  action  under  that  influence  is  entirely  dis- 
tinct from  the  mental  process  which  is  set  in 
motion  by  the  brain.  The  nerves  and  nerve 
centers  of  t))e  body  are  a  part  of  the  physical 
system,  and  are  not  only  susceptible  of  lesion 
from  external  causes,  but  are  also  liable  to  be 
weakened  and  distroyed  from  causes  primarily 
actiofl:  upon  the  mind.  If  these  nerves,  or  the 
entire  nervous  system,  are  thus  affected,  there 
is  a  physical  injury  tl^ereby  produced,  and,  if 
the  primal  cause  of  this  injury  is  tortious,  it 
is  immaterial  whether  it  is  direct,  ashy  a  blow, 
or  indirect,  through  some  action  upon  the 
mind. 

This  subject  received  a  very  careful  and 
elaborate  consideration  in  the  case  of  BeU  v. 
Great  I^&rthem  B.  Co.  L,  R.  26  Ir.  42a    Mnu 
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Sell  was  a  passeDger  upon  one  of  the  defeod- 
ants  traiDS,  and  by  reason  of  tbe  defeodanl's 
ne^ligeuce  io  the  managcmeDt  of  its  train  suf- 
fered ^reat  fright,  in  consequence  of  which 
lier  health  was  seriously  impaired.     She  had 
previously  been  a  strong,  heullhy  woman,  but 
it  was  shown  that,  after  this  occurrence,  she 
suffered  from  fright  and  nervous  shock,  and 
was  troubled   with    insomnia,  and   that  her 
health  was  seriously  impaired.    The  jury  were 
instructed  that  if,  io  their  opinion,  great  fright 
was  a  reasonable  and  natural  consequence  of 
the  circumstances  in  which  the  defendant  by 
its  negligence  had  placed  her,  and  that  she  was 
actually  put  in  fright  by  those  circumstances, 
and  if  tbe  injury  to  her  health  was,  in  their 
opinion,   the   reasonable   and  natural  conse- 
quence of  such  great  fright,  and  was  actually 
occasioned  thereby,  the  plaintiff  was  entitled 
to  recover  damages  for  such  injury.    It  was 
objected  to  this  instruction  that  unless  the 
fright  was  accompanied   by  physical  injury, 
even  though  there  might  be  a  nerrous  shock 
occasioned  by  the  fright  such  damages  would 
be  too  remote.    In  holding  that  this  objection 
was  not  well  founded,  and  that  the  nervous 
shock  was  to  be  considered  as  a  bodily  injury, 
the  court  held    that,  if  such   bodily  injury 
might  be  a  natural  consequence  of  fright,  it 
was  an  element  of  damage  for  which  a  recov- 
ery might  be  bad,  'and.  referring  to  the  con- 
tention of  the  defendant,  said:  "It  is  admitted 
that,  as  the  negligence  caused  fright,  if  the 
fright  contemporaneously  caused  physical  in- 
jury, the  damage  would  not  be  too  remote. 
The  distinction  insisted  upon  is  one  of  time 
only.     The  proposition  is  that  although,  if  an 
act  of   negligence  produces   such   an  effect 
upon  particular  structures  of  the  body  as  at 
the  moment  to  afford    palpable    evidence  of 
physical  injury,  the  relation  of  proximate  cause 
and  effect  exists  between  such  negligence  and 
the  injury,  yet  such  relation  cannot  in  law  ex- 
ist in  tbe  case  of  a  similar  act  producing  upon 
tbe  same  structures  an  effect  which  at  a  subse- 
quent time— say  a    week,  a  fortnight,  or  a 
month — must  result  without  any  intervening 
cause  in  the  same  physical  injury.    As  well 
might  it  l>e  said  that  a  death  caused  by  poison 
is  not  to  be  attributed  to  tbe  person  who  ad- 
ministered it,  because  the  mortal  effect  is  not 
produced  contemporaneously  with  its  adminis- 
tration."   At  tbe  close  of  its  opinion   Lord 
Chief  Baron  Palles  says:   *'In  conclusion,  I 
am  of  tbe  opinion  that,  as  the  relation  between 
fright  and  injury  to  the  nerve  and  brain  struc 
tares  of  the  body  is  a  matter  which  depends 
entirely  upon  scientific  and  medical  testimony, 
it  is  impossible  for  any  court  to  lay  down  as  a 
matter  of  law  that,  if  negligence  cause  fright, 
and  such  fright  in  its  turn  so  affect  such  struc- 
tures as  to  cause  injury  to  health,  such  injury 
cannot  be  a  consequence  which,  in  the  ordinary 
course  of  things,  would  fiow  from  the  negli 
gence,  unless  such  injury  accompanied  such 
negligence  in   point  of    time."    This  case  is 
quoted  at  great  length  and  with  approval  in 
the  eighth  edition  of  Mr.  Sedgwick's  treaties 
on  Damiiges,  at  section  860.       Mr.  Beven.  in 
tbe  recent  edition  of  his  work  on  Negligence 
(vol.  1,  pp  77-81),  also  comments  upon  it  with 
great  approval.     In  PxircfU  v.  St.  Paul  City  li. 
Co.  48  Minn.  134.16  L.  R.  A.  203,  the  defendant 
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so  negligently  managed  one  of  its  cars  that  a  col- 
lision with  an  approaching  cable  car  seemed 
imminent,  and  was  so  nearly  caused  that  tbe  at- 
tendant confusion  of  ringing  alarm  bells  and  of 
pa.ssengers  rushing  out  produced  in  the  plain- 
tiff, who  was  a  passenger  on  the  car,  a  sudden 
fright,  which  threw  her  into  convulsions,  and, 
she  being  then  pregnant,  caused  in  her  a  mis- 
carriage, and  subsequent  illness.  The  court 
held  that  the  defendant's  negligence  was  the 
proximate  cause  of  the  plaintiff's  injury,  and 
that  it  was  liable  therefor,  even  though  the  im- 
mediate result  of  tbe  negligence  was  only 
fright,  saying:  "A  mental  shock  or  disturb- 
ance sometimes  causes  injury  or  illness  of 
body,  especially  of  the  nervous  system."  See 
also  Canning  y.  WtUiamstown,  1  Cush.  451; 
Segerv.  BarkAamated,22  Conn.  290;  Ufann  Rou- 
doir  Car  Go.  v.  Dupre,  4  C.  C.  A.  540,  54  Fed. 
Rep.  646,  21  L.  R.  A.  289.  13  U.  S.  App.  183; 
Siutz  V.  Chicago  A  K  W.  R  Co.  78  Wis.  147; 
Eazeo  y.  Varni,  81  Cal.  289.  "It  is  a  physical 
injury  to  tbe  person  to  be  thrown  out  of  a 
wagon,  or  to  be  compelled  to  Jump  out,  even  al- 
though the  harm  done  consists  mainly  of  nerv- 
ous shock."  Warren  y.  Boston  db  M,  R,  Co.  168 
Mass.  484. 

The  mental  condition  which  superinduced 
the  bodily  harm  in  the  foregoing  cases  was 
fright,  but  the  character  of  the  mental  excita- 
tion by  which  the  injury  to  the  body  is  pro- 
duced is  immaterial.  If  it  can  be  established 
that  the  bodily  barm  is  the  direct  result  of  the 
condition,  without  any  interrcning  cause,  it 
must  be  held  that  the  act  which  caused  the 
condition  set  in  motion  the  agencies  by  which 
the  injury  was  produced,  and  is  the  proximate 
cause  of  such  injury.  Whether  the  indignity 
and  humiliation  suffered  by  Mrs.  Sloane  caused 
the  nervous  paroxysm,  and  the  injury  to  her 
health  from  which  she  subsequently  suffered, 
was  a  question  of  fact,  to  be  determined  by  the 
jury.  There  was  evidence  before  them  lend- 
ing to  establish  such  fact,  and  if  they  were 
satisfied,  from  that  evidence,  that  these  results 
were  directly  traceable  to  that  cause,  and  that 
her  expulsion  from  the  car  had  produced  in  her 
such  a  disturbance  of  her  nervous  system  as 
resulted  in  these  paroxysms,  they  were  author- 
ized to  include  in  their  verdict  whatever  dam- 
age she  had  thus  sustained.  Whether  the  de- 
fendant or  its  agents  knew  of  her  susceptibility 
to  nervous  disturbance  was  immaterial.  She 
had  the  same  rights  as  any  other  person  who 
might  become  a  passenger  on  its  road,  and  was 
entitled  to  as  high  degree  of  care  on  its  part. 
It  was  not  necessary  that  this  injury  should 
have  been  anticipated  in  order  to  entitle  her  to 
a  recovery  therefor.  Civ.  Code,  §  3333.  If 
the  facts  under  which  she  was  excluded  from 
the  car  would  be  an  act  of  negligence  on  tbe 
part  of  the  defendant  as  to  any  and  all  persons, 
whoever  might  sustain  injury  by  such  act 
would  be  entitled  to  recover  to  the  full  extent 
of  bis  injury,  irrespective  of  his  previous  physi- 
cal condition  or  susceptibility  to  harm.  In  Bal- 
timore City  Pass.  R.  Co.  Y.Kemp,^\  Md.  74,  and 
619,  48  Am.  Rep.  134,  the  plaintiff  was  injured 
upon  a  car  of  tbe  defendant,  and  thereafter  a 
C'lncer  developed  itself  upon  her  breast  at  the 
place  where  she  had  been  hurt.  Testimony 
was  given  to  the  effect  that  such  hurt  was  suf- 
ficient to  cause  the  development  of  thecancer^ 
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and  that,  in  the  opinion  of  the  experts,  they 
would  attribute  it  to  that  cause.  It  was  shown 
that,  previous  to  the  accident  she  had  been  in 
apparently  good  health  and  condition.  The 
courtbeld  that  it  was  for  the  Jury  to  determine, 
from  the  evidence,  whether  the  cancer  did  re- 
sult from  the  injury,  and,  if  so,  that  the  de- 
fendant was  liable,  even  though  it  had  po  rea- 
son to  anticipate  such  a  result.  "It  is  not  for 
the  defendants  to  say  that  because  they  did 
not,  or  could  not  in  fact,  anticipate  such  a  re- 
sult of  their  negligent  act,  they  must  therefore 
be  exonerated  from  liability  for  such  conse- 
quences as  ensued.  They  must  be  taken  to 
know,  and  to  contemplate,  all  the  natural  and 
proximate  consequences,  not  only  that  cer- 
tainly would,  but  that  probably  might,  flow 
from  their  wrongful  act."  See  also  Fell  v. 
Northern  P,  B.  Co.  44  Fed.  Rep.  268. 

The  court  properly  left  to  the  Jury  to  deter- 
mine whether  Mrs.  Sloane  exercised  reasona- 
ble prudence  in  undertaking  the  walk  from 
East  Riverside  to  Colton,  and,  if  so,  that  the 
injury  sustaioed  by  her  was  a  proper  element 
of  damage  to  be  recovered.  It  could  not  say, 
as  matter  of  law,  or  instruct  the  jury,  that  un- 
der the  evidence  before  them  such  walk  was  or 
was  not  necessary,  or  whether  the  route  selected 
by  her  was  the  most  feasible;  nor  would  it  have 
been  Justified  in  directing  them  not  to  allow 
compensation  for  any  injury  sustained  by  the 
walk,  upon  the  ground  that,  if  she  had  waited 
a  few  hours,  she  could  have  gone  upon  the 
cars.  McUone  v.  PitUburgh  A  X.  E.  R  Co.  162 
Pa.  890. 

The  refusal  of  the  court  to  strike  out  certain 
portions  of  the  complaint  as  irrelevant  is  not  a 
ground  for  reversal  of  the  Judgment.  The 
matter  embraced  therein  was  relevant  to  the 
plain  tiffs'  right  of  recovery,  and  they  were 
justified  in  setting  forth  in  their  complaint  the 
several  acts  of  the  defendant  which  constituted 
the  wrong  for  which  they  sought  redress.  The 
defendant  does  not  claim  to  have  been  preju- 
diced by  any  of  the  probative  matters  con- 
tained in  these  allegations,  and,  even  if  this 
matter  might  have  been  properly  struck  out  by 
the  court,  after  the  cause  has  been  tried  upon 
its  merits,  the  judgment  will  not  be  reversed 
for  such  technical  error. 

The  demurrer  to  the  complaint  was  properly 
overruled.  The  cause  of  action  set  forth 
therein  is  neither  ambiguous  nor  uncertain. 
It  clearly  states  a  single  ground  of  recovery, 
viz.,  the  unlawful  violation  by  the  defendant 
of  the  obligation  it  had  assumed  to  carry 
Mrs.  Sloane  to  San  Diego;  and,  although  the 
damages  caused  to  her  by  this  violation  of  its 
obligation  were  made  up  of  the  injuries  to  her 
person,  as  well  as  the  money  paid  by  her  as 
the  consideration  of  this  obligation,  they  all 
resulted  from  the  wrong  committed  by  the  de- 
fendant. It  was  necessary  that  she  should 
point  out  the  particulars  in  which  she  had  sus- 
tained injuries  from  the  defendant.—the  hu- 
miliation, injuries  to  her  health,  etc. —  in  order 
that  evidence  thereof  might  be  given  at  the 
trial,  and  also  that  the  defendant  might  be  pre- 
pared to  meet  such  evidence;  but  it  was  not 
necessary  that  she  should  desiirnate  the  partic- 
ular amount  of  damage  which  she  had  sus- 
tained by  reason  of  the  indignitv  that  she  had 
been  compelled  to  undergo,  distinct  from  the 
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amount  sustained  from  the  injury  to  her  health. 
These  elements  of  damage  were  not  capable 
of  computation,  nor  would  evidence  of  such 
amount  have  been  admissible.  This  amount 
was  to  be  determioed  by  the  Jury,  in  the  exer- 
cise of  an  intelligent  discretion. 

Neither  does  the  action  of  the  court  in  strik- 
ing out  a  portion  of  ihe  defendant's  answer 
Justify  a  reversal  of  the  judgment.  The  de- 
nial of  an  aUegation  in  the  complaint  for  want 
of  sufficient  information  and  belief  to  enable 
the  defendant  to  answer  the  same  justifies  the 
court  in  disregarding  or  striking  out  such  de- 
nial, if  the  matter  is  presumptively  within  the 
knowledge  of  the  defendant:  and,  although  a 
corporation  does  not  itself  have  any  knowj. 
edgie  of  the  matters  alleged,  but  is  compelled 
to  act  through  its  officers,  whose  information 
may  be  derived  from  others,  yet  it  cannot  place 
its  denials  upon  its  want  of  information  and 
belief,  if  the  matters  alleged  were  presump- 
tively within  the  knowledge  of  any  of  its  offi- 
cers, even  though  the  officer  verifying  the  an- 
swer was  himself  without  any  information 
or  belief  upon  the  subject.  In  the  present 
case  it,  moreover,  clearly  appears  that  the  de- 
fendant was  not  prejudiced  by  the  action  of 
the  court.  In  a  separate  defense  to  the  action, 
the  defendant  directly  alleged  many  of  the  facts 
which,  in  the  portion  of  the  answer  thus  struck 
out,  it  had  denied  for  want  of  information 
and  belief;  and,  although  an  admission  in  one 
defense  is  not  available  as  against  a  denial  in 
another,  it  Is  competent  for  the  court  to  con- 
sider such  admiraion  for  the  purpose  of  deter- 
mining whether  the  answer  containing  the 
denial  is  sham  or  evasive.  After  the  ruling 
of  the  court  the  defendant  amended  its  an- 
swer by  directly  denying  the  matters  alleged 
in  one  of  the  paragraphs  which  the  court 
held  had  been  insufficiently  denied,  and  al 
the  trial  it  stipulated  to  the  truth  of  the  mat- 
ters that  had  been  denied  by  it  in  another 
of  the  paragraphs  which  was  stHcken  out. 
The  defendant  was  therefore  not  precluded 
from  defending  the  action  in  any  particular 
upon  which  it  relied.  After  a  cause  has  been 
tried  upon  its  merits,  a  ruling  of  the  court 
either  in  striking  out,  or  in  refusing  to  strike 
out,  a  portion  ofa  pleading,  will  not  justify  a 
reversal  of  the  Judgment,  if  it  appears  that  the 
party  against  whom  the  ruling  was  made  has 
not  been  prejudiced  thereby,  and  has  been  able 
to  present  to  the  court  his  en  tire  cause  of  action 
or  defense.  Mere  technical  error,  unaccom- 
panied by  injury,  will  be  disregarded.  Code 
Civ.  Proc  g  475. 

The  court  did  not  err  in  its  instructions  to 
the  lury  respecting  the  measure  of  care  which 
a  railroad  company  must  exercise  towards  ita 
passengers.  Rorer.  Railroads,  p.  951;  Georgia 
R  Co,  V.  Homer,  78  Ga.  261.  The  passenger 
is  not  required  to  question  the  action  of  the 
conductor  in  taking  up  his  ticket,  but  has  to 
assume  that  his  conduct  in  taking  or  withhold- 
ing the  ticket  is  in  accordance  with  the  rulea 
of  the  company.  It  is  therefore  incumbent 
upon  the  conductor  to  exercise  more  than 
ordinary  care  In  seeing  that,  after  he  has  taken 
the  ticket  from  the  passenger,  the  latter  shall 
be  provided  with  the  means  of  continuing  his 
journey.  It  is  not  error  to  hold  that  this  re- 
quires extreme  care  and  diligence.    We  are  of 
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^beoplnioD,  howeTer,  that  the  damages  allowed 
hy  the  lurr  were  exceaaive,  and  Dot  justitied 
by  the  endence.  They  were  properly  told 
tbat  they  could  not  award  the  plaintiff  exem- 
•plary  damages,  but  only  such  as  would  t>e  a 
full  and  fair  compeusation  to  her  for  the  iojury 
and  detriment  she  had  suffered  as  the  proximate 
tcsulta  of  the  defendant's  wrongful  acts.  The 
testimony  tending  to  show  that  the  conductor 
was  rude  and  inaultinK  in  directing  her  to 
Jeave  the  train  at  East  Riverside  is  quite 
mea^r,  and  consista  more  of  her  statement  of 
its  character  than  of  the  language  used  by  him. 
The  jury  were  instructed  that,  in  estimating  the 
amount  of  damagiis  she  could  recover  by  rea- 
son of  the  hnmllTation  in  being  excluded  from 
the  car,  they  were  not  at  liberty  to  consider 
her  peculiar  nervous  temperament,  but  to  al- 
low only  such  damages  as  would  have  resulted 
10  a  person  of  ordinary  or  usual  temperament. 
'80,  too,  the  evidence  concerning  the  effect  of 
this  expulsion  from  the  car  upon  her  nervous 
•condition  consists  more  of  general  statements 
than  of  details,  and  it  does  not  appear  that  this 
-effect  was  of  more  than  brief  duratiou.  She 
does  not  claim  to  have  sustained  any  direct 
physical  injury  by  reason  of  the  walk  to  Col- 
ion.  Sbe  testifles,  as  do  also  her  husband  and 
Dr.  Averill,  that,  except  for  her  nervous  con- 
dition, she  was  in  fair  health,  and  that  she  was 
abondantly  able  to  Uke  a  walk  of  8  or  8  miles, 
and  it  is  not  suggested  that  the  walk  had  any 


effect  upon  her  nervous  condition,  or  that  she 
suffered  any  direct  ioconvenience  therefrom 
after  her  return  10  San  Diego.  The  walk  itself 
was  not  attended  with  anv  unusual  ioconveni- 
ence. It  was  upon  the  railroad  track,  in  a  level 
county,  on  an  afternoon  in  April.  The  dis- 
tance is  not  given,  but,  after  finding  about  a  mile, 
or  as  far  as  the  railroad  briage,  she  was  taken 
into  a  passing  vehicle,  and  carried  to  Coltoo. 
While  the  amount  of  damages  tliat  may  be 
awarded  in  a  case  like  the  present  Is  in  the 
discretion  of  the  Jury,  it  must  1)0  a  reasonable 
and  not  an  unlimited,  discretion,  and  must  be 
exercised  intelligently  and  in  harmony  with 
the  testimony  before  them.  We  think  that  the 
Jury  in  the  present  case  must  have  been  influ- 
enced by  other  considerations  than  the  teati- 
mony  before  them  in  arriving  at  the  amount  of 
their  verdict. 

The  judgment  and  order  denying  a  new  iriai 
are  reversed  tinleu  the  plaintiffi  ehali,  ttithin 
thirty  daye  after  the  flhng  of  the  remitHtvr  in 
the  eiiperior  court,  fUe  toith  the  eUrk  and  gite  to 
the  defendant  a  ettpulation  remitting  from  the 
Judgment  the  turn  of  $1,000,  If  such  stipula- 
tion be  so  filed  and  delivered,  the  superior 
court  is  directed  to  amend  the  Judgment  in 
conformity  therewith,  and  thereupon  the  Judg- 
ment and  order  shall  stand  affirmed. 

We  concur:  Van  Fleet*  J.;  Gftroutte*  J. 

Behearing  In  banc  denied. 
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IHwutg^ee  fbr  the  eonyeraion  of  logs  in  an 

BcUoD  airaiDSt  one  who  purchased  them  Inno- 
oeotlyfrom  an  Inadvertent  trespasser  are  meas- 
ured by  the  value  of  tbe  logs  immediately  after 
•everanoe,  with  interest  thereon,  exoludioff  any 
eohaooementof  the  value  by  transportation  to 
tnotber  place. 

(Janoary  la,  1806L) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Geneva  County  in 
<avor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  the  value  of  certain  logs 
wblch  defendants  were  alleged  to  have  wrong- 
fully converted  to  their  own  use.    Reversed. 

The  principal  defense  to  the  action  was  that 
«t  the  time  of  the  alleged  conversion  defendants 
were  engaged  in  cutting  timber  from  property 
adjoinins:  that  of  plaintiff,  and  not  knowing  the 
true  dividing  line  and  without  anv  intention 
of  taking  or  appropriatinjr  any  of  plaintiff's 
property,  they  mistakenly  cut  it  and  carried  it 
away. 

The  court  gave  a  general  affirmative  charge 

Noii.~Tbe  measure  of  damsfres  for  injury  to  or 
-deitmctlon  of  trees  is  tbe  subject  of  a  note  to 
fttileyv.Chioaco.]L*8t.  F.  B.  Co.  (8.  D.)  19  !«.  B. 
A.  668. 
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for  plaintiff  and  refused  to  instruct  the  Jury 
that  plaintiff  could  not  recover  aa  damagea 
more  than  the  proved  value  of  logs  prior  to  the 
removal  of  them  from  the  land. 

Further  facts  appear  in  the  opinion. 

Mr,  BI.  E.  Millif^an  for  appellants. 

Mr,  J.  J.  Morris  for  appellee. 

Head,  J.»  delivered  the  opinion  of  the 
court: 

The  case  was  tried  in  the  lower  court  upon 
the  second  count  of  the  complaint,  which  was 
in  trover,  and  claimed  damages  "for  the  con- 
version of  100  pine  logs  cut  aod  taken  awa^** 
from  the  lands  of  the  plaintiff.  The  material 
facts  are  that,  within  a  year  prior  to  the  com- 
mencement of  the  suit,  one  Jack  Brewer  cut 
the  pine  logs  from  the  timber  lands  belonging 
to  the  plaintiff,  and  sold  them  to  defendants,  to 
be  delivered  00  the  banks  of  Pea  river,  where 
he  did  in  fact  deliver  them;  and  that  neither  ho 
nor  the  defendants  knew  at  the  time  the  cut- 
ting was  done  that  trespasses  were  bring  conn* 
mitted  on  the  plaintiff's  property,  this  fact  not 
having  been  discovered  until  a  survey  was 
made,  some  time  after  the  acts  complained  of 
had  been  performed.  The  defendants  disposed 
of  the  logs,  which  were  worth  4  cents  per 
foot,  at  Pea  river.  These  facts  were  estab- 
lished by  the  plaintiff's  witness,  and  in  regard 
to  them  there  was  00  dispute.  With  a  view  to 
mitigating  the  damages,  tbe  defendants  offered 
to  prove  tbe  value  of  tbe  logs  prior  to  their  re- 
moval from  the  land,  accompanying  the  offer 
irith  the  statement  to  the  coiurt  that  they  ex* 
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pected  to  prove  the  logs  were  worth  materially 
more  after  being  transported  to  and  placed  on 
the  banks  of  rea  river  than  they  were  before 
such  removal.  The  court  refused  to  allow  this 
proof  to  be  made,  and  to  the  ruling  an  excep- 
tion was  duly  reserved.  This  presents  the 
sinirle  question  of  merit  to  be  decided  upon  the 
appeal. 

li  will  be  observed  from  the  foregoing  state- 
ment, that  the  record  makes  the  case  of  a  con- 
version by  purchasers,  innocent  of  wrongdoing, 
from  an  inadvertent  trespasser,  who  by  the 
expenditure  of  time,  labor,  and,  doubtless, 
money,  had  enhanced  the  value  of  the  pine 
logs,  after  their  severance  from  the  freehold 
and  transformation  into  chattels.  The  effect 
of  the  ruling  of  the  circuit  court  was  to  ex- 
clude from  the  Jury  all  evidence  upon  the  sub- 
ject of  value,  except  that  confined  and  limited 
to  the  place  of  delivery  to  the  defendants,  and 
thereby  to  necessitate  a  verdict  for  the  value 
at  that  place,  as  being  the  only  authorized 
measure  of  damages  justified  by  the  facts  of 
the  case.  If  the  law  authorized  or  required 
the  recovery  to  be  calculated  upon  the  basis  of 
the  lesser  value,  under  the  circumstances  stated, 
It  is  obvious  the  ruling  of  the  circuit  court  was 
erroneous  and  prejudicial  to  appellants.  No 
Alabama  case  has  been  found  or  cited  in  which 
the  question  here  presented  has  been  adjudi- 
cated. In  RiddU  v.  Driter,  12  Ala.  590,  de- 
cided in  1847,  where  trover  was  brought  for 
1,500  bushels  of  coal,  into  which  the  wood  of 
theplaintiff  had  been  transformed  by  the  defend- 
ant, it  was  suggested  by  the  court  as  a  possi- 
bility that  the  jury  might  consider  the  value 
of  the  defendant  s  labor  on  the  rough  material 
in  estimating  the  damages;  but  no  opinion  was 
given  upon  the  point,  as  no  question  upon  the 
measure  of  damaires  had  been  made  in  the 
lower  court,  and  hence  the  case  did  not  call 
for  an  authoritative  adjudication  in  respect 
of  the  amount  of  plaintiff's  recovery.  No 
occasion  seems,  subsequently,  to  have  arisen 
for  a  decision  by  this  court  as  to  the  measure 
of  damages  which  a  plaintiff  ought  to  recover 
in  an  action  of  trover  against  an  unintentional 
trespasser  or  his  innocent  vendee,  where,  as 
frequently  happens  when  portions  of  the  realty 
are  severed,  the  value  has  been  enhanced  by 
the  labor  of  the  trespasser  in  preparing  and 
transporting  the  chattels  to  market.  Many 
cases,  however,  are  to  be  found  upon  this  ques- 
tion, in  the  reports  of  other  American  states, 
and  the  English  judges  have  likewise  fre- 
quently considered  and  decided  it.  It  would 
be, tedious  to  review  the  numerous  cases  we 
have  examined,  and  it  is  unnecessary  to  do  so. 
It  is  sutllcient  to  say  that  the  modern  author- 
ities are  practically  unanimous  in  holding  that 
the  rule  of  just  compensation  for  the  injury 
sustained,  which  is  the  ideal  measure  of  actual 
damages,  does  not  require  the  assessment, 
against  an  inadvertent  trespasser,  of  the  acces- 
sion to  the  value  of  a  cbuttel  which  his  labor 
has  produced,  but  that  be  is  entitled  to  an 
abatement  therefor  from  the  enhanced  value. 
Winc/w8ter  v.  Craig,  83  Mich.  206;  Beede  v. 
Lamprei/,  64  IT.  II.  510.  and  10  Am.  St.  Rep. 
426,  and  many  authorities  ciied  in  each  of  those 
cases.  26  Am.  &  En g.  En c.  Law,  p.  829.  The 
same  rule  prevails  when  trover  is  brought 
against  the  unintentional  trespasser's  innocent 
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vendee,  who  Is  treated  as  standing  in  the  8hoe» 
of  his  vendor.     Such  is  this  case  of  B.  B.  BoUe^ 
Wooden  Ware  Co.  v.  United  States,  106  U.  S. 
482,  27  L.  ed.  230;  WJiUney  v.  HanUnffion,  87 
Minn.  197.    It  is  no  answer  to  this  to  say  Uiat 
the  plaintiff  might  have  brought  detinue  for 
the  logs  wherever  he  might  have  found  them, 
short  of  a  change  of  identitv,  and  thereby  b&ve- 
recovered  them  in  specie  after  their  value  had 
been  enhanced.    In  detinue  the  title  prevails^. 
and  the  question  of  damages  is  not  considered. 
If  a  party  aggrieved  elects  to  bring  the  equita- 
ble action  of  trover,  the  assessment  of  dam- 
ages may  be  so  adjusted  as  to  compensate  the- 
pTaintiff  for  his  injury,  without  paying  him  a. 
premium,or  depriving  an  innocent  party  of  thai- 
which  he  has  in  good  faith  added  to  the  chattel. 
Weymouth  v.  Chicago  AN.  W.  R  Co.  17  Wis. 
550,  84  Am.  Dec.  763.    The  rule  is  different  if 
the  trespass  is  wilful  or  in  bad  faith.    NeAitt 
V.  St.  Paul  Lumber  Co.  21  Minn.  491 ;  Parker 
V.  WaycroM  dt  F.  B.  Go.  81  Ga.  895;  Beard  v. 
James,  49  Miss.  286;  TuitU  v.  White,  46  Mich. 
485,  41  Am.  Rep.  175;  E.  E,  BdOett  Wooden  Ware^ 
Co,  V.  United  States,  supra.    The  authorities- 
do  not  agree  upon  the  question  whether,  io 
trover  against  an  inadvertent  trespasser,  or  hi» 
innocent  vendee,  for  sev^joed  portions  of  the 
h  IreftlJiI,  ^^®  '"^®  ^  ^  allow  the  valud  of  the 
i- ffroperty  in  place,  as  if  it  had  been  purchased 
in  situ  by  the  defendant,  at  the  fair  market 
valueof  the  district,— as,  for  instance,  the  value 
of  timber  standing,  or,  for  coal  or  ore  mined, 
the  value  in  place,— or  whether  the  value  to^ 
be  taken  as  the  basis  of  recovery  is  that  of  the- 
property  converted  immediately  after  sever- 
ance, when  it  becomes  a  chftlteL    The  case  of 
Wood  V.  Morewood,  3  Q.  ^440  (which  is  re- 
garded as  conflicting  with  the  earlier  English 
cases),  is  the  leading  English,  and  Forsyth  v. 
WeOs,  41  Pa.  291,  80  Am.   Dec.  617,  subse- 
quently criticised  in  that  state,  is  one  of  tfa& 
leading  American,  cases  supporting  the  rul& 
first  Slated,  and  they  have  been  frequently  fol- 
lowed.    Many  cases  which  are  often  cited  ii> 
favor  of  the  same  rule  may  be  distinguished 
by  noting  that  they  were  not  actions  of  trover^ 
or  that  they  arose  in  states  which  have  abol- 
ished forms  of  action,  or  that  the  decisions- 
were  made  in  proceedings  in  equity  where  the 
courts  were  not  influenced  by  the  technical 
rules    governing    the    various   common-law 
actions.     In  this  state,  forms  of  action  have  not 
been  abolished,  and  parties  must  be  here  held 
to  the  legitimate  and  logical  consequences  of 
the  particular  action  which  has  been  instituted. 
Trozer  is  broughtfor  the  coagetaion  of  per- 
snnal  property  1i ml  It  WonTd  apem  incongruous 
to  say  that  the  damages   could   be  assessed 
upon  the  principle  adopted  in  actions  of  tres- 
pass quare  elausum  fregit^  when  the  gravamen 
of  the  coniplaiot  is  essentially  different.     Cases 
can  be  easily  perceived  in  which  the  value  of 
the  timber  after  severance  would  very  inade- 
quately compensate  the  owner  for  the  trespass. 
This  would  be  so  when  the  trees  were  prema- 
turely cut,  or  were  valuable  for  shade  or  fruit. 
Under  such  circumstances,  he  may  accommo- 
date his  selection  of  a  form  of  action  to  the 
necessities  of  the  case,  and  bring  trespass  for 
entering  his  land,  and  severing  and  removin(»r 
limber  or  trees,  in  which  case  he  would  re- 
cover, as  actual  damages,  the  diminished  value 


im. 


Whitb  t.  Yawkjct. 


20i 


of  the  land,  or,  to  state  it  more  defiDitely,  the 
Talue  of  the  trees  standiDg  and  any  injuiy  to 
the  freehold  by  reason  of  their  removal.  Foote 
▼.  MerriU,  54  N.  H.  490,  20  Am.  Kep.  151 : 
MitekeU  v.  Billingdey,  17  Ala.  891;  26  Am.  & 
Eng.  Enc.  Law,  pp.  663-566.  When  trover 
is  brought,  the  trespass  upon  the  land  is,  so  to 
speak,  waived  or  disregarded;  and  when 
brought  for  the  conversion  of  logs  or  trees  as 
chattels,  under  the  circumstances  of  this  case, 
the  true  rule,  in  our  opinion,  is  the  second 
above  state!,  according  to  which  the  value 
imm^liately  after  severance,  with  interest, 
furnishes  the  proper  measure  of  recovery. 
And  this  holding  is  well  sustained  by  authority. 
Beede  v.  Lamprey,  supra;  Bailey  v.  Chicago, 
M.  A  8t.  P,  R,  Co.  8  8.  D.  531. 19  L.  R.  A.  653; 
Moody  ▼.  Whitney,  88  Me.  174.  61  Am.  Dec. 
239;  OmaTia  <fe  O.  Smelting  dt  Rff.  Co.  v.  Tahor, 
13  Colo.  41.  6  L.  R  A.  236;  Smith  v.  Qonder, 
22  6a.  353.  The  circuit  court  erred  in  reject- 
fog  the  proffered  proof. 

The  third  plea  was  no  answer  to  the  con^ 
plaint,  and,  if  it  had  been  demurred  to,  would, 
doubtless,  have  been  adjudged  insufficient. 
Actual  possession  of  land,  if  thereby  is  meant 
posaessio  pedis,  is  not  required  to  maintain  an 
action  for  the  conversion  of  timber  severed 
from  the  freehold.  The  legal  title,  which 
draws  to  it  constructive  possession,  is,  in  the 
absence  of  adverse  possession  by  another,  suf- 
ficient. Cooper  v.  Watson,  78  Ala.  252.  But 
the  plaintiff  took  issue  upon  the  plea,  and  the 
evidence  left  it  a  question  for  the  jury  whether 
the  plaintiff  had  actual  possession  of  the  land 
at  the  time  the  trees  were  cut.  Though  the 
issue  was  in  law  immaterial,  the  parties  made 
it  material  by  their  pleadings;  so  that,  if  plain- 
tiff was  not  in  actual  possession,  as  alleged, 
the  plea  was  established,  and  defendants  were 
entitled  to  a  verdict.  The  court  therefore 
erred  in  refusing  the  first  charge  requested  by 
the  defendants. 

The  fourth  plea  W;is  likewise  demurrable. 
A  mistake  as  to  boiufdaries  and  an  honest  be- 
lief as  to  ownership  w«uld  constitute  no  defense 
to  the  action,  although  it  might  affect  the 
amount  of  recovery.  There  is,  however,  no 
evidence  in  the  record  that  the  defendants  were 
engaged  in  cutting  trees  on  adjacent  lands,  nor 
that  they  cut  the  trees  for  whose  conversion 
the  suit  was  brought.  The  cutting  was  done 
by  one  Brewer,  who  sold  the  logs  to  the  defend- 
ants. In  olher  words,  the  fourth  plea  was 
not  proved. 

Before  another  trial,  these  insufficient  pleas 
should  be  eliminated  by  a  demurrer.  Cases 
ought  not  to  be  tried  on  false  issues.  No  good 
reason  can  be  seen  for  filing  special  pleas  con- 
taining averments  of  facts  that  may  be  availed 
of  under  the  general  issue;  and  the  practice  of 
complicating  and  confusing  a  case  with  numer- 
ous unnecessary  special  pleas,  upon  which 
parties  are  often  led,  in  the  hurry  of  a  trial,  to 
take  issue  to  the  detriment  of  the  right  of  the 
cause,  ought  not  to  be  pursued. 

The  court  did  not  err  in  refusing  the  affirma^ 
tive  charge  to  the  defendants. 

We  need  not  comment  particularly  on  the 
charge  requested  by  the  defendants  upon  the 
measure  of  damages,  as  what  we  have  alreadv 
laid  upon  that  subject  will  enable  the  circuit 
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court  to  declare  properly  the  law  on  another 
trial. 

For  the  error  in  rejecting  the  evidence  de- 
signed to  mitierate  the  damages,  and  in  refusing' 
said  charge,  t/te  judgment  xs  reversed,  and  th» 
cause  remanded. 


B.  L.  VANSANDT.  Appt.. 
t>. 

V.  L.  WIER  and  Wife. 


c. 


.Ala.. 


.) 


1.   The  doctrine  of  equitable  estoppel 

cannot  operate  to  deprive  a  married  woman 
of  her  statutory  separate  estate. 

8.   A  married  woman  cannot  dedlcate> 
to  public  nse  her  statutory  real  estate^ 

except  by  joint  deed  of  herself  and  husband  exe- 
cuted as  tbe  statute  presortbes,  or  in  some  other 
way  provided  by  statute. 

(February  i»  IBMJ 

APPEAL  by  plaintiff  from  a  decree  of  the 
Chancery  Court  for  Calhoun  County  in 
favor  of  defeudants  in  an  action  brought  to  en- 
join the  closing  of  a  certain  street  in  the  town 
of  Jacksonville.    Afflrmed. 

The  bill  alleged  that  Mrs.  Wier  owned  a 
parcel  of  land  in  the  town  of  Jacksonville;  that 
the  Jacksonville  Mining  &  Manufacturing 
Company  owned  lands  adjoining;  that  the  cor- 
poration platted  its  land  showing  an  avenue 
named  Quill  avenue  an  extension  of  which 
would  run  throui^h  the  lands  of  Mrs.  Wier; 
that  Mrs.  Wier  joined  in  an  agreement  to  ex* 
tend  the  avenue  through  her  land;  that  Mr. 
Wier  acquiesced  in  the  dedication  and  that 
plaintiff  in  reliance  on  the  dedication  built  a 
store  house  with  reference  to  Quill  avenue; 
that  the  Wiers  were  erecting  a  fence  across  the 
avenue  which  would  be  of  ^reat.  special,  and 
irreparable  damage  to  plaintiff;  that  Mr.  Wier 
was  the  general  agent  of  his  wife  in  the  man- 
agement of  her  lands  and  that  he  platted  tbe 
same  showing  Quill  avenue  on  the  map  with 
her  knowledge  and  acquiescence;  and  that  he 
entered  into  the  written  agreement  which  he. 
siened  dedicating  the  street  to  the  public. 

Further  facts  appear  in  the  opinion. 

A/r,  S.  D.  G.  Brothers*  for  appellant: 

There  is  no  form  necessary  for  the  dedication 
of  land  to  a  public  use. 

Tolo  County  v.  Barney,  79  Cal.  876;  Osag& 
City  V.  Larkin,  40  Kan.  206,  2  L.  R.  A.  56; 
Harrison  County  Supers,  v.  Seal,  66  Miss.  129» 
B  L.  R  A.  659;  Stats  v.  Trask,  6  Vt.  856,  27 
Am.  Dec.  669;  Stacey  v.  Miller,  14  Mo.  478, 6{^ 
Am.  Dec.  113;  San  Francisco  v.  Caldertoood, 
81  Cal..  685,  91  Am.  Dec.  645. 

A  dedication  to  public  use  of  land  may  be 
done  by  writing,  or  it  may  be  done  verbally 
without  any  writing. 

Forney  v.  Calhoun  County,  84  Ala.  216^ 
SteeU  V.  Sullivan,  70  Ala.  689;  State  v.  Trask, 
supra;  Hayes  v.  Livingston,  84  Mich.  884,  iHk 

NOTB.— As  to  estoppel  of  married  woman  by  deed 
or  oovenant,  see  noU  to  Wadkins  v.  Watson  (Tex.> 
22  L.  B.  A.  770. 
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Am.  Rep.   588;  Harding  v.  Jasper,  14  Cal. 

While  acceptance  by  fonnal  adoption  by. 
public  authorities  or  by  public  user  is  neces- 
sary to  impose  on  the  public  the  duty  to  keep 
in  repair  a  dedicated  highway  or  street,  still 
that  is  not  essential  to  the  consummation  of  the 
dedication. 

Harrison  Covnty  Supers.  ▼.  8eal^  supra; 
Methodist  Episcopal  Church  ▼.  Hoboken,  83  Is. 
J.  L.  18,  97  Am.  Dec.  696;  State  y.  TraOe, 
■eupra. 

A  dedication  may  be  either  statutory  or  ac- 
<ordins  to  the  common  law. 

^^fo V. Trask,iiYU956, 37  Am.Dec.  669 .note. 

Common  law  dedications  do  not  operate  on 
the  ptlnciple  of  a  grant,  but  upon  that  of  an 
estoppel  in  pais  or  equitable  estoppel. 

2  Dill.  Mun.  Corp.  f^  491. 

The  principles  of  the  common  law  authorize 
the  Kift  and  estop  the  giver  to  retract  it 

Bardina  ▼.  Jasper,  supra. 

An  eouftable  estoppel  upon  which  a  common- 
law  deaication  is  based  anaes  from  tbe  conduct 
of  a  party. 

2  rom.  £q.  Jar.  $  802. 

When  one  of  two  innocent  uersons,— that  is, 
fMrsons  each  guiltless  of  an  intentional,  moral 
wrong, — must  suffer  a  loss,  it  must  be  borne 
l>y  that  one  of  them  who  by  his  conduct — acts 
or  omissions  to  act— haa  rendered  the  injury 
poBBJ  ble- 

2  Pom.  Eq.  §  808,  p.  262;  LHnkauff^,  Mun- 
4er,  76  Ala.  194;  JfoSle  y.  Moses.  74  Ala.  604; 
Turner  v.  Ftinn,  72  Ala.  682;  AUen  v.  Maury, 
•66  Ala.  10;  Young  ▼.  Lehman,  68  Ala.  619. 

While  an  acceptance  is  generally  necessary 
to  complete  the  aedication  tlie  party  may  so 
act  as  to  estop  himself  from  denying  tbe  aedi- 
•cation  or  that  it  was  accepted. 

Tousiey  v.  Board  of  Education,  89  Minn.  419; 
-Oiles  Lithographic  dt  L.  Print.  Co.  y.  Chase, 
149  Mass.  459;  Marines  v.  Gobfet,  81  8.  C.  168; 
Nicholas  ▼.  Austin.  82  Ya.  817:  6  Wait,  Act 
^  Def.  702, 705:  Bigelow,  Estoppel,  p.  617. 

Dedications  oi  land  are  not  within  the  statute 
of  frauds. 

Bayes  ▼.  Livingston,  84  Mich.  884,  22  Am. 
Rep.  68a 

An  agent  without  written  authority  can 
make  the  dedication. 

FhinkUn  T.  POlard  MiU  Co,  88  Ala.  818; 
Alabama  G.  S.  B.  Co.  ▼.  South  dt  North  Ala. 
B.O0.U  Ala.  670. 

ibid  the  principal  may  so  act  as  to  estop  bim- 
«elf  from  denying  authority  to  make  the  dedi- 
cation. 

Ibid. 

He  does  so  act  if  be  sees  and  knows  of  an- 
other spending  money  on  the  faith  of  the 
dedication. 

Godeffroy  t.  Caldttell,  2  Cal.  489.  66  Am. 
Dec.  860;  Davis  y.  Davis,  26  Cal.  28,  85  Am. 
Dec.  157;  Nicholas  y.  Austin,  supra;  Bumph- 
reys  t.  Finch,  97  N.  C.  803;  Velsian  v.  Lewis, 
16  Or.  589;  Bigelow,  Estoppel,  p.  617;  Forney 
T.  Calhoun  County,  84  Ala.  215. 

When  a  party  so  acts  as  to  cause  another  to 
Ixlieye  in  the  existence  of  a  certain  state  of 
things,  and  that  other  acts  to  his  prejudice  on 
•such  belief,  he  is  estopped  to  deny  the  eJds^ 
«nce  of  such  things. 

6  Wait,  Act.  &  Def.  689. 

S2  L.  R.  A. 


If  Mrs.  Wier  gave  her  husband  general  au- 
thority as  her  agent  to  deal  with  her  land  he 
had  the  right  to  make  the  dedication. 

1  Parsons,  Cont.  51,  and  authorities  cited; 
Bieelow,  Estoppel,  617. 

A  married  woman  may  au'horize  her  hus- 
band to  manage  her  property  as  her  general 
agent. 

Louisville  Coffin  Co.  y.  Stokes,  78  Ala,  872; 
Standi/err.  Swann,  Id.  88:  Whitfield  v.  lUddle. 
Id.  99. 

The  principle  of  estoppel  operates  against  a 
married  woman  and  her  estate  the  same  as 
against  any  other  person. 

Wilder  y.  Wilder,  89  Ala.  414,  9  L.  R  A. 
97;  Robinson  y.  Walker,  81  Ala.  404. 

Purchasers  of  lots  according  to  a  plan  ac- 
quire an  interest  in  all  the  atreets  marked 
thereon. 

Bartlett  y.  Bangor,  67  Me.  460;  State  y. 
Trask,  6  Yt  865,  27  Am.  Dea  568.  note; 
Derby  y.  AUing,  40  Conn.  410;  Grogan  v.  Say- 
uood,  6  Pac.  C.  L.  J.  851;  Carter  y.  Portland^ 
4  Or.  889. 

Mr.  J.  T.  Martin  also  for  appellant 

Messrs.  Amo  Sb  SteTenson  and  John  H. 
Caldwell  for  appellees. 

HaacU  J.,  deliyered  the  opinion  of  the 
court: 

Under  general  principles  of  equity  Juriapm- 
dence,  uncontrolled  by  statute,  a  married 
woman,  in  respect  of  her  separate  estate,  was 
regarded  as  %fems  sole.  She  oould  dispose  of, 
charge,  or  incumber  it  in  like  manner  as  if  she 
rested  under  no  marital  disability.  There 
being  no  other  trustee,  her  husband  was  re- 
garded as  the  dry  holder  of  the  legal  title,  while 
she  held  the  entire  beneficial  interest,  sublect 
to  her  own  unlimited  control  and  disposition. 
When  not  acting  under  the  actual  or  implied 
coercion  of  the  husband,  she  could  bind  the 
estate  by  acts  in  pais  amounting  to  an  equitable 
estoppeL  Drake  y.  Glover*  80  Ala.  882.  And 
she  could,  by  such  actsj  dedicate  her  lands  to 
public  use.  6  Am.  ft  En|p.  Enc.  Law,  p.  899. 
A  prime  question  now  presented  is  whether  she 
can,  by  acts  and  conduct  in  pais,  dedicate  to 
public  use  land  which  is  made  a  separate  estate 
in  her  by  the  statutes  of  Alabama.  As  Is  well 
known,  the  land  in  question  of  Mrs.  Wier 
(which,  it  must  be  presumed,  in  the  absence 
of  contrary  ayerment.  was  acquired  not  under 
a  conyeyance  excluding  the  marital  rights  of 
the  husband)  would  not,  in  tbe  absence  of  leg- 
islation, haye  constituted  property  belonging 
to  her.  If  it  belonged  to  her  at  the  time  of  the 
marriage,  or  was  afterwards  ac(|uired,  it 
would,  at  common  law,  eo  instanti  the  mar- 
riage or  its  acquisition,  have  yes^ted  in  the 
husband  for  the  Joint  liyes  of  himself  and 
wife,  and,  he  survfying  her,  for  his  life  aa  ten- 
ant by  the  curtesy,  the  other  conditions  of  cur- 
tesy being  present.  80  that  we  see  at  once  that 
Mrs.  Wier's  ownership  of  such  land  Is  purely 
the  creation  of  the  statute,  and,  of  consequence, 
she  takes  Just  such  an  estate  as  the  ^ce  of  the 
statute  confers.  If  the  statute  which  creates 
and  confers  the  estate  imposes  limitations  or 
restrictions  upon  her  powers  oyer  it,  she  takes 
the  estate  cum  onere  such  limitations  or  restric- 
tions. Recurring  to  our  legislation  on  the  sub- 
ject, we  see  that  all  equitable  separate  eatatea. 
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fQch  as  we  have  said  the  wife  could  have  dis- 
posed of  or  charged  Id  equity  as  a  ftvM  sole, 
ba?e  beeo  aboHsbed,  with  the  .ningle  exception 
of  estates  where  the  le^al  title  is  vested  in  an 
scti?e  trustee  for  the  use  of  the  wife;  and  all 
such  abolisbed  equiiable  estates,  and  all  other 
estates  coming  to  the  wife,  which,  as  we  have 
raid,  would  have  vested  in  the  husband  at 
commott  law,  are  created  and  converted  by  the 
statute  into  leffal,  separate  estates  of  the  wife, 
ireed  from  all  title,  interest,  or  control  on  the 
part  of  the  husband.  We  see,  further,  that  by 
tbe  same  legislation  certain  limitations  and 
rcstriciions  are  attached  to  or  imposed  upon 
the  estates  so  created,  prominent  among  which 
IB  tbe  provision  tliat  her  real  property  snail  not 
be  disposed  of  (save  in  specified  contingencies) 
except  Iby  the  joint  deed  of  the  husband  and 
wife  Tjiis  provision  substantially  obtained  in 
oar  former  married  woman's  law,  so  long  in 
force,  and  frequentlybecametbesubject  of  Ju- 
dicial consideration  in  this  court;  and  in  our 
sdjudications  it  was  well  settled  that  a  married 
woman  could  not  dispose  of  her  statutory  sep- 
arate estate  bv  way  of  equitable  estoppel;  that 
she  was  confined  to  the  mode  of  disposition 
prescribed  by  the  statute,  which  was  by  the 
joint  deed,  in  writing,  of  lierself  and  husband. 
Canty  v.  Sanderford,  87  A.la.  91;  Wilder  t. 
Wilder,  89  Ala.  414,  9  L.  R  A.  97;  Steiner 
Bne.  V.  7Vti/ii/m,  9B  Ala.  816,  and  cases  therein 
cited;  OurrffY.  American  Freehold  Land  Mortg. 
Co.  (Ala.)  18  So.  828,  explaining  WUder  v. 
Wilder^  eupra.  She  may  be  devested  of  title 
by  the  adverse  possession  of  her  lands  by 
sDotber,  under  the  statute  of  limitations. 
Code,  g  2634.     What  effect  might  be  produced 


upon  her  estate  by  actual  fraud  committed  bj 
the  wife  is  not  now  for  our  ciinsideration. 
Nor  have  we  any  reference  to  judicial  sales  of 
her  estate,  in  the  enforcement  of  contracts 
which  she  may  lawfully  make,  nor  to  the 
subjection  of  her  lands  under  the  right  of 
eminen  t  domain.  Dedications  of  land  to  public 
uses,  not  effected  by  statute  or  grant,  and 
where  private  rights  have  been  acquired,  as  al- 
leged in  the  present  case,  operate  upon  the 
principle  of  estoppel  in  pais,  or.  as  it  is  termed, 
"equitable  estoppel."  It  arises  from  the  con- 
duct of  the  owner,  including  his  spoken  or 
written  words,  his  positive  acts,  and  his  silence 
or  negative  omission  to  act  when  he  should, 
naturally  inducing  many  persons  to  purchase 
property,  expend  money,  or  otherwise  alter 
their  conditions,  to  their  detriment.  2  Pom. 
£q.  Jar.  %  802;  6  Am.  &  £ng.  Enc.  Law, 
p.  410,  notes;  People  v.  Eeed,  81  Cal.  70.  The 
conclusion,  then,  is  irresistible  that  a  married 
woman  cannot  devest  herself  of  her  statutory 
real  estate  by  dedicating  it  to  public  use,  except 
by  the  joint  deed  of  herself  and  husband, 
executed  as  tbe  statute  prescribes,  or,  perhaps, 
by  a  statutory  dedication  under  the  act  of 
1887  (Acts  188^-87,  p.  93).  Fettered  by  law 
with  tbe  disabilities  we  have  mentioned,  the 
public  and  individuals  dealing  with  her  in 
reference  to  her  lands  do  so  with  knowledge  of 
such  disabilities,  and  vnll  not  be  heard  to 
invoke  aisainst  her  an  estoppel  which  the  stat- 
ute, in  effect,  declares  she  cannot  create.  The 
chancellor  committed  no  error  in  dissolving  the 
injunction  and  dismissing  the  bill  for  want  of 
equity. 
Affirmed. 


KENTUCKY  COURT  OP  APPEALa 


W.  T.  LAPFEftTT  et  al.,  Apple., 

'  e. 

L.  D.  HUFFMAN. 


c. 


.Ky.. 


.) 


Joining. them  from  issuing  liquor  lioensea.    12^ 
wreed. 

The  facts  are  stated  in  the  opinion. 

Mr,  J.  Q,  Ward  for  appellants. 

Meure.  Blanton  Sb  Berry  for  appellee. 


1*  An  enrolled  UU  signed  by  the  ffovemor 
and  by  the  presidinir  offloer  of  each  of  tbe  two 
HouMB  of  the  legislature  cannot  be  impeaobed  by 
refereooe  to  tbe  Jouroals  of  eltber  House  to  sbow 
that  a  vote  thereof  was  not  taken  by  tbe  yeas 
and  nays  and  entered  In  the  Journal  as  required 
by  tbe  Oonstitutlon. 

2.  A  vote  on  a  qveetion  of  loeal  option 

may  be  held  by  a  town  alone,  under  Stat.  18704, 
altbough  a  speolal  probibltory  law  bad  been  In 
foroe  in  a  mayteterial  precinot  that  Incladed  the 
town. 

8.  A  eonsititntlonal  prorleion  tbat  oflH- 
cers  shjtll  hold  until  their  suocessors  are 
elected  and  qualified  applies  in  case  of  failure  to 
bold  an  election  to  oboose  tbeir  successors. 

(AprU  1, 1890.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Circuit  Court  for  Harrison  County  en- 

NoTa.>-For  analysis  of  tbe  numerous  cases  re- 
«pectinff  tbe  conolusiveness  of  an  enrolled  bill,  see 
«ace  to  State,  Bead,  v.  Jones  (Wash.)  88  L.  B.  A  84a 


^Irl^g^fl  J.,  delivered  the  opinion  of 
the  court: 

Pursuant  to  the  provisions  of  what  is  known 
as  the  **  local  option  law*  of  August  6,  1892, 
a  vote  in  the  town  of  Berry,  in  Harrison 
county,  was  taken  on  Janunry  81,  1894i  tnd 
resulted  in  favor  of  the  sale'  of  spirituous, 
vinous,  and  malt  liquors.  When  the  county 
Judge  was  about  to  direct  the  certificate  of 
the  election  officers  to  be  entered  of  record, 
and  the  trustees  of  the  town  were  accordingly 
about  to  grant  licenses,  the  appellees,  certain 
citizens  of  tbe  town,  instituted  this  suit  to 
prevent  such  action  on  the  part  of  these  of- 
ficials. The  chief  point  relied  on  in  tbe  pe- 
tition  for  injunction  is  that  the  law  under 
which  the  election  was  held  was  not  enacted 
by  the  general  asseihbly  in  the  manner  re- 
Guircd  by  the  Constitution ;  the  allegation  on 
that  behalf  being,  in  effect,  that,  on  the  final 
passage  in  tbe  Senate  of  the  bill  as  amended 
In  the  other  House,  the  vote  was  not  taken  by 
yeas  and  nays,  and  entered  in  the  journal, 
as  required  by  g  46  of  the  Constitution.    A 
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consideration  of  other  points  relied  on  will 
be  deferred  until  after  disposition  of  the 
principal  question. 

It  is  conceded  that  the  bill,  properly  en- 
rolled, was  signed  by  the  presiding  officer  of 
each  of  the  two  Houses,  and  sign^  and  ap- 
proved by  the  governor.     The   question  is, 
Can  a  law  thus  promulgated  be  impeached 
by  reference  to  the  journals  of  either  House? 
Different  answers  have  been  given  to  this  in- 
quiry in  various  courts  of  last  resort  in  this 
country,  but  in  this  state  it  remains  substan- 
tially unanswered  ;  for,  whatever  may  be  said 
of  the  argument  of  the  question  in  the  World* s 
Fair  Com  {Gorman  v.  Kentucky  Bd.of  Mgrs, 
of  World*  8  Columbian  Expontion,  93  Ky.  637, 
18  L.  R.  A.  686) ,  we  are  not  to  take  the  case 
as  decisive  of  that  which  it  expressly  dis- 
claims to  decide.     After  a  discussion  tend- 
ing, it  may  be  admitted,  to  the  conclusion  that 
such  an  impeachment  might  be  had,  the  ma- 
jority opinion  yet  determines  it  to  be  unnec- 
essary to  decide  the  question,  and  the  plain- 
tiffs, seeking  to  recover  under  a  law  souecht 
to  be  so  impeached,  were  there  denied  relief 
on  jirrounds  not  pertinent  to  this  inquiry.     It 
is  to  be  observed,  at  the  outset,  that  this  is 
not  a  case  where  the  enrolled  bill  is  supposed 
to  be  in  any  wise  different  from  the  bill  actu- 
ally adopted  by  the  legislative  body.    It  is 
not  a  d ispute  over  contents.     Such  a  question 
is  presented  in  many  of  the  cases.     Thus,  in 
Field  V.  Clark  (1892)  143  U.   8.   649,  86  L. 
ed.  294,  the  allegation  was  that  a  section  of 
the  bill  AS  it  actually  passed  was  nut  in  the 
enrolled  bill  as  authenticated  by  the  signa- 
tures uf  the  presiding  officers  and  deposited 
with  the  secretary  of  state.     And  so  in  State 
V.  Chetfter  (1893)  89  8.  C.  307,  the  contention 
was  that  the  original  bill  which  was  sent 
from  the  Senate  to  the  other  House  was  altered 
by  the  speaker  of  the  House  of  Representatives 
at  the  time  or  after  it  passed  that  House, and 
amended  as  he  saw  fit,  when  the  journals  of 
the  House  showed  no  such  alterations.    These 
cases,  and  we  note  them  here  as  samples  of 
many  others  to  the  same  effect,  hold  that  the 
official  attestation  of  tlie  presiding  officers  of 
the  legislative  body  and  of  the  executive  are 
conclusive  that  an  act  so  authenticated  is  the 
very  act  passed  by  the  body,  and  leave  unde- 
termined,   in  express   terms   at    least,    the 
further  question  whether  an  act  may  be  im- 
peached if  the  journals  fail   to  show  that 
which  the  Constitution  expressly   requires 
them  to  show,  such  as  that  the  bill  was  passed 
by  a  yea  and  nay  vote.     An  examination  of 
these  cases,  however,  shows  that  the  argu- 
ment against  the  use  of  the  journals  to  show 
that  the  bill  was  not  the  same  as  that  actu- 
ally adopted  is  quite  conclusive  against  their 
use  to  show  the  absence  of  the  steps  contem- 
plated by  the  organic  law.     And  we  may  oh- 
serve,  in  this  connection,  it  would  be  strange 
if  it  were  otherwise.     For  why  should  the 
journals,  if  deemed  capable  of  shedding  light 
on  any  question  touching  the  bill,  be  rejected 
as  evidence  affecting  the  substance, — the  very 
bill  itself, — and  held  competent  to  affect  the 
mere  steps  in  the  process  of  passing  it?    In- 
deed, does  there  not  seem  to  be  stronger  rea- 
son for  seizing  hold  of  the  journals  to  ex- 
pose the  fraud  of  promulgating  as  valid  a 
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law  which  had  in  fact  never  passed  at  alU 
than  for  using  them  to  undermine  a  law  be- 
cause of  flaws  in  the  steps  taken  during  it» 
passage?     Manifestly,  therc^re,  the  case  of 
Field  V.  Clark  and  the  numerous  decisions  of 
the  state  courts  which  have  gone  to  the  ex- 
tent— and  no  further,  because  the  particular 
case  did  not  demand  it— of  holding  the  jour- 
nals incompetent  to  declare  the  enrolled  bill 
not  to  be  the  very  one  adopted  by  the  legis- 
lative body,  must  be  classed,  with  a  few  ex- 
ceptions, along  with  the  authorities  holding^ 
that  the  verity  of  the  enrolled  bill,  when  duly 
certified  and  authenticated  by  the  presidini^ 
officers,  is  absolute  and  conclusive.     So  con- 
struing the^e  cases,  it  becomes  palpable  that 
the  overwhelming  weight  of  authority   ia 
against  the  impeachment  of  the  enrolled  bill 
by  the  journals,  whether  in  a  matter  affect- 
ing the  contents  of  the  bill,  or  merely  the- 
regularity  of  the  steps  taken  in  its  passage. 
When  we  look  to  the  argument,  much  may^ 
be  said  on  either  side  of  the  question,  and 
we  shall  content  ourselves  with  suggesting 
only  a  few  of  the  controlling  reasons  for  our 
opinion.     In  the  first  place,  no  court  can  be- 
gin  its  scrutiny  of  the   manner  in  which 
the   legislative  department  may  have  per- 
formed the  details  of  its  work,  as  shown  by 
its  daily  journals,  without  a  sense  of  assumed 
superiority,  or  without  seeming  to  arrogate 
to  itself  a  supervisory  power  wholly  incon- 
sistent with  the  fundamental  truth  that  the 
departments  are  equal  and  independent  in 
their  respective  spheres.     Surely  must  the 
passing  of  bills,  and  all  the  accompanying 
minutis,  be  exclusively  legislative  processes. 
Courts  do  not  make  laws,  or  pass  bills;  and 
the  various  steps  required  by  the  organic  law 
to  be  taken  seem,  in  the  nature  of  things,  to 
call  for  the  exercise  of  legislative,  and  not 
judicial,  functions.    The  judiciary,  at  every 
step  of  its  investigatioodnto  the  journals  of 
a  legislative  body,  must  find  itself  confronted 
with  the  embarrassing* Question,   How  is  it 
that  the  courts  have  come  to  be  the  exclusive 
guardians  of  those  mandatory  provisionsof  the 
Constitution    which  direct   the   legislature 
only  how  to  transact  its  business?    The  an- 
swer must  be  more  embarrassing,   because 
such  a  thing  cannot  be,  except  on  the  as- 
sumption that  the  courts  must  regard  them* 
selves  as  alone  competent  for  such  oversight. 
It  is  to  be  admitted  that,  unless  the  consti- 
tutional mandate  is  followed,  **no  bill  caa 
become  a  law."     The  Constitution  so  says. 
But  the  question  remains,   What  shall  be 
taken  by  the  courts  as  the  basis  of  judicial 
knowledge?    Must  they  look  to  the  journals^ 
and  accept  as  conclusive  the  hasty  memoranda 
of  the  clerk  or  his  assistant,  or  shall  they 
assume  that  the  legislature  obeyed  the  Con- 
stitution, and  accept  as  conclusive  the  cer- 
tifications of  its  presiding  officers?    That  the 
act  or  successive  acts  of  some  agency,  some- 
where or  somehow,  roust  be  held  conclusive, 
is  entirely  evident,  unless  we  open  the  doors 
to  all  competent  proof,  including  that  of  the 
member  on  the  floor, — an  absurdity  not  to  be 
thought  of.     The  result  is  we  must  accept 
as  conclusive  either  the  entries  of  the  clerk 
in  the  journals  or  the  more  deliberate  acts  of 
the  presiding  officers.     It  must  be  conceded^ 
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ca  all  sides,  that  at  least  some  of  the  direc- 
tions of  the  Constitution,  prescribing  steps 
to  be  taken  in  the  passage  of  a  bill,  are  ad- 
dressed primarily,  if  not  exclusively,  to  the 
legislature.  Thus,  no  bill  shall  be  con- 
sidered for  final  passage  unless  the  same  has 
teen  reported  by  a  committee  and  printed  for 
the  use  of  the  members.  Every  bill  shall  be 
read  at  length  on  three  different  days  in  each 
House.  S^.  46.  And  so,  before  the  presid- 
ing officer  of  each  House  shall  have  affixed 
Ills  signature  to  any  bill,  he  shall  suspend 
«11  other  business,  declare  that  such  bill  will 
now  be  read,  and  that  he  will  sign  the  same 
to  the  end  that  it  may  become  a  law.  The 
bill  shall  then  be  read  at  length,  and  com- 
pared, and  if  correctly  enrolled,  the  presid- 
ing officer,  in  the  presence  of  the  House,  In 
open  session,  and  before  any  other  business  is 
entertained,  shall  affix  his  signature,  which 
fact  shall  be  noted  in  the  Journal,  and  the 
bill  immediately  sent  to  the  other  House. 
When  it  reaches  the  other  House,  the  presid- 
ing officer  thereof  shall  immediately  suspend 
4iir  other  business,  announce  the  reception 
•of  the  bill,  and  the  same  proceeding  shall 
thereupon  be  observed  in  every  respect  as  in 
the  House  in  which  it  was  first  signed.  And 
thereupon  the  clerk  of  the  latter  House  shall 
immediately  present  the  same  to  the  governor 
for  his  signature  and  approval.  Section  66. 
Can  it  be  said  that  a  statute  has  not  become 
a  law  if  the  Journals  show  it  was  not  reported 
by  a  committee,  or  printed  for  the  use  of 
the  members,  or  read  at  length  on  three  dif- 
ferent days,  or  was  signed  by  the  presiding 
officer  without  a  suspension  of  all  other  bus- 
iness, and  when  no  entry  appears  in  the  jour- 
nal noting  such  signature?  At  least  some 
of  these  steps  are  specially  required  to  be  en- 
tered in  the  Journal,  and  nearly  all  of  them 
ought  to  appear  there,  if  the  Houses  keep  a 
Journal  of  their  proceedings  as  required  by 
^  40  of  the  Constitution.  In  some  of  the 
courts,  where  the  journals  are  held  to  be 
competent  evidence  to  impeach  the  enrolled 
bill,  it  is  said  that,  where  those  records  are 
merely  silent,  the  presumption  is  absolute 
that  the  required  steps  were  in  fact  taken. 
This  seems  to  us  hardly  logical.  If  the  valid- 
ity of  a  law  is  to  rest  at  all  on  the  entries  in 
the  journals,  it  seems  to  us,  when  there  is  a 
total  absence  of  evidence  that  a  necessary 
step  has  been  taken,  the  superstructure— the 
law— thus  built  up  without  a  foundation 
must  fall.  Those  courts  assume  that  the 
failure  of  the  clerk  to  make  the  entry,  and 
in  this  violate  the  Constitution  requiring 
the  entry  to  be  made,  was  an  oversight  or  mis- 
take, and  treat  the  entry  as  made,  supplying 
the  omission ;  and  yet  they  are  not  willing 
to  assume  it  to  be  a  mistake  or  mere  mis 
apprehension  of  the  inferior  officer  if  an  en- 
try is  made  showing  steps  taken  not  in  con- 
formity with  the  constitutional  requirements. 
£Ten  \t  resort  is  had  to  the  journals,  it  would 
«eem  as  consistent  to  overlook  the  sins  of 
rommission  by  the  clerk,  and  treat  his  entry 
sbowiog  a  violation  of  the  Constitution  as 
not  true,  as  to  overlook  his  sins  of  omission, 
and  supply  the  defects  in  his  record.  To 
Avoid  tlic  necessity  of  resorting  to  these  fine 
spun  distinctions,  we  are  convinced  that  tlie 
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consistent  and  safe  ryle  is  to  assume  that  the 
legislature,  inol>edience  to  the  Constitution, 
has  taken  the  steps  required  by  thut  instru- 
ment in  the  passage  of  every  law  attested  by 
the  signatures  of  its  presiding  officers,  the 
iournals  to  the  contrary  notwithstanding. 
The  enrolled  bill,  so  attested  and  signed,  and 
approved  by  the  executive,  is  easy  of  access 
and  inspection ;  but  what  shall  we  say  of  the 
journals?  At  the  session  at  which  the  law 
now  under  consideration  was  adopted,  those 
records  consist  of  over  4,000  pa^es.  They 
seem  to  have  been  hurriedly  and  imperfectly 
indexed,  as  in  the  nature  of  things  they  must 
ever  be.  The  assiduous  lawyer  who  plods 
through  these  volumes  may  fail  to  find  the 
evidence  of  an  important  step  required  by 
the  Constitution  to  support  a  statute  which 
has  been  promulgated  as  the  law  of  the  land, 
and  the  court  in  his  case  declares  as  a  matter 
of  fact  that  the  prima  facie  law  so  promul- 

f:ated  is  not  in  fact  the  law.  In  an  adjoin- 
ng  circuit  the  court  is  more  fortunate,  and 
the  missing  step  is  found,  or  the  erroneous 
entry  is  found  corrected  elsewhere  in  the  rec- 
ord. So  the  law  is  upheld.  And  this  con- 
fusing result  will  be  reached,  not  because 
the  law  depends  on  the  testimonv  or  the 
pleadings  in  anv  given  case,  for  the  courts 
must  take  Judicial  notice  of  the  journals,  If 
they  are  controlling,  as  well  as  of  the  signa- 
tures of  the  presiding  officers,  if  these  are 
to  be  held  conclusive;  but  the  confusion 
comes  from  the  nature  of  the  record  to  be 
inspected.  This  is  usually  prepared  by  the 
subordinate  officers,  hurriedly,  amidst  the  ex- 
citement and  confusion  incident  to  legisla- 
tive bodies,  and  with  small  concern  for  tliose 
details  which  are  to  become  so  important  if 
the  record  is  to  be  subjected  to  Judicial  scru- 
tiny. 

But,  it  is  said,  since  the  Constitution  re-, 
quires  the  journals  to  be  kept,  it  must  be  be- 
cause they  are  to  be  used  as  evidence  of  legis- 
lative compliance  or  noncompliance  with  the 
constitutional  requirements.  We  can  see, 
however,  much  use  for  these  Journals  other 
than  the  one  suggested.  Besides  being  nec- 
essary for  the  conduct  of  the  business,  it  is 
to  be  remembered  that  our  government  is  a 
representative  one,  and  the  Journals  show 
the  respective  parts  borne  by  each  represen- 
tative in  the  enactment  of  the  laws  and  the 
conduct  of  the  public  business.  Responsi- 
bility cannot  be  shifted  or  made  to  rest  on 
the  body  as  a  whole.  Again,  we  know  that 
the  enrollment  of  bills  receives  careful  atten- 
tion at  the  hands  of  special  committees  for 
that  purpose.  It  is  the  final  act  of  the  body, 
the  climax  of  the  work  before  the  finishing 
hand  of  the  presiding  officer  sets  his  approval 
thereto.  It  receives  and  merits  attention  for 
that  reason,  and  there  is  small  room  for  im- 
position or  fraud.  The  enrolled  act  is  well- 
nigh  necessarily  the  very  act  passed  by  the 
b(idy.  But  the  chances  of  mistake  are  very 
great  in  the  make-up  of  the  journals  as  they 
are  ordinarily  kept :  and.  If  ft  be  understood 
that  tlje  enrolled  bill  may  be  impeaclied  by 
I  hem,  the  chances  of  fraud  are  like; wise  frreat. 
They  are  usually  read  from  loose  sheets  or 
hurriedly  n»ade  memoranda, and  are  approved 
with  slight  attention,  and  are  then  passed 
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to  iho  JourDal  clerk  ox  some  copyist  to  be 
transcribed  formally  in  the  jouraal.  They 
receive,  usually,  do  further  consideration  at 
the  hands  of  the  body.  In  after  years,  the 
careless  omission  of  a  name  on  the  sfQrma- 
tive  side  of  a  law  requiring  a  certain  num- 
ber of  votes  is  made  the  basis  of  a  Judicial 
finding  that  the  law  has  not  been  enacted  bv 
a  constitutional  majority.  This  feature  fs 
well  put  in  the  recent  case  of  State  v  Jonet 
(1898)  6  Wash.  468,  where  it  is  said  :  *' Un- 
less the  method  of  keeping  journals  should 
at  once  be  revolutionized,  and  so  much  at- 
tention be  paid  to  them  that  they  will  be 
made  to  absolutely  represent  all  the  doinirs 
of  the  body  to  such  an  extent  as  to  very  much 
prolong  the  sessions  of  the  legislature,  the 
sanctity  of  leirislative  enactments  will  be 
entirely  dependent  upon  the  carefulness  and 
good  faith  of  some  copyist  employed  by  the 
legislature  at  a  few  dot lai s  a  day. "  The  same 
point  is  thus  stated  by  Justice  Harlan  in 
Field  y.  Olark:  *"  The  evils  that  may  result 
from  the  recognition  of  the  principle  that  an 
enrolled  act,  In  the  custody  of  the  secretary 
of  state,  attested  by  the  signatures  of  the  pre- 
siding officers  of  the  two  Houses  of  Congress, 
and  the  approval  of  the  President,  is  con- 
clusive evidence  that  it  was  passed  by  Con- 
gress, according  to  the  forms  of  the  Consti- 
tution, would  be  far  less  than  those  that 
would  certainly  result  from  a  rule  making 
the  validity  of  congressional  enactments  de- 
pend upon  the  manner  in  which  the  journals 
of  the  respective  Houses  are  kept  by  the  sub- 
ordinate officers  charged  with  the  duty  of 
keeping  them." 

It  is  said,  however,  that  such  a  conclusion 
results  in  leaving  the  legislative  department 
free  to  nullify  the  plain  provisions  of  the 
Constitution,  and  refuse  to  comply  with  the 
formalities  required  by  that  instrument  in 
the  enactment  of  the  laws.  If  this  is  true, 
ft  does  not  follow  that  the  courts  may  in- 
terfere with  the  processes  of  the  legislature 
In  that  respect.  If  that  department  fails  or 
refuses  to  do  the  bidding  of  the  Constitution, 
it  If  responsible  to  the  people,  and  not  to  the 
courts.  Besides,  an  assumption  that  it  will 
so  fail  or  refuse  is  not  to  be  made  the  basis 
of  judicial  action.  To  the  argument  that,  if 
the  authenticated  roll  is  conclusive  before 
the  courts,  then  less  than  a  quorum  of  each 
House  may,  by  the  aid  of  corrupt  presiding 
officers,  impose  laws  upon  the  state  in  de- 
fiance of  the  iDhibition  of  the  Constitution, 
the  supreme  court  of  Indiana,  in  Evan*  v. 
Browne,  80  Ind  614,  96  Am.  Dec.  710,  re- 
sponded thus:  "It  must  be  admitted  that 
the  consequence  stated  would  be  possible. 
Public  authority  and  political  power  must, 
of  necessity,  be  confided  to  officers  who,  be- 
ing human,  may  violate  the  trusts  reposed  in 
them.  This,  perhaps  cannot  be  avoided  ab- 
solutely. But  it  applies  also  to  all  human 
agencies.  It  is  not  fit  that  the  judiciary 
should  claim  for  itself  a  purity  beyond  oth- 
ers, nor  has  it  been  able  at  all  times  with 
truth  to  say  that  its  high  places  have  not  been 
disgraced.  The  framers  of  our  eovernment 
have  not  constituted  it  with  faculties  to  su- 
pervise co-ordinate  departments,  and  correct 
or  prevent  abuses  of  their  authority.     It  can- 
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not  authenticate  a  statute;  that  power  does 
not  belong  to  it ;  nor  can  it  keep  the  legisla- 
tive journal.     It  ascertains  the  statute  law  by* 
looking  at  its  authentication,  and  then  its 
function  is  merely  to  expound  and  admin- 
ister it.    .    .    .    Nor  is  tJiere  any  great  forc& 
in  the  argument,  which  seems  to  be  regarded 
as  of  weight  by  some  American  courts,  that 
some  important  provisions  of  the  Constitu- 
tion would  be  a  dead  letter  if  inquiry  may 
not  be  made  by  the  courts  beyond  the  rolls. 
This  argument  overlooks  the  fact  that  legis- 
lators are  sworn  to  support  the  Constitution, 
or  else  it  assumes  that  they  will  wilfullj 
violate  that  oath.    It  is  neither  modest  nor 
just  for  judges  thus  to  impeach  the  integ- 
rity of  another  department  of  government, 
and  to  claim  that  the  Judiciary  only  will  be 
faithful  to  its  obligation. "    From  every  point 
of  reason,  therefore,  we  are  convinced  that 
the  enrolled  bill,  when  attested  by  the  pre- 
siding officers  as  the  law  requires,  must  be 
accepted    by   the  courts  as  the   yery  bill 
adopted  by  the  legislature,  and  that  its  mode 
of  enactment  was  in  conformity  to  all  con- 
stitutional requirements.     When  so  authen- 
ticated, it  imports  absolute  ▼erity,  and  la 
unimpeached  by  the  journals.     When  we 
look  to  the  authorities,  we  find,  as  indicated 
before,  a  great  diversity  of  opinion.     They 
are  too  numerous  to  be  reviewed  here.    We 
notice,  however,  that  the  more  recent  cases 
are  adopting  the  English  rule,  and  holding 
the^enrolled  bill  conclusive.    In  several  of 
the  cases,  where  the  coarts  felt  constrained 
to  follow  their  former  rulings  holding  the 
journals  competent,  regret  Is  expressed  that 
a  different  rule  had  not  prevailea.    State  y. 
Moore,  87  Neb.  18.    Others  express  a  doubt 
whether  it  is  the  better  rule,  and  in  South 
Carolina  the  court  overrules  its  former  de- 
cisions, and  adopts  the  views  expressed  in 
FiM  v.  Clark.    State  v.  Oheeter,  89  8.  C. 
807.    In  the  recent  casqiof  Carr  y.  Coke  (1896> 
llA  N.  C.  228,  28  L.  R.  A.  787,  the  quesUon 
was  considered  as  one  pf  new  impression  in 
that  state,  and  after  what  seems  to  us  a  very 
satisfactory  course  of  reasoning,  and  a  reyiew 
of  the  principal  authorities,  the  conclusion 
was  reached  that,  "  when  the  legislature  has 
solemnly  certified  to  a  fact,— that  is,  to  the 
passage  and  ratification  of  an  act  which  ia 
within  its  own  sphere,"— the  J udiciaiy  will 
not  be  permitted  "to  inquire  into  or  oispute 
that  certification. "    To  the  same  effect  is  the 
case  of  HartDood  v.  Weniteorth  (Ariz.)  42 
Pac.  1028.    The  opinion  in  this  case  is  well 
considered,    and   the  doctrine   restated   on 
principle  and  authority.      See  also  the  re- 
cent cases  of  Lyon*  v.  Woods,  158  U.  S.  849, 
88   L.   ed.   854;   State,   Sutherland,   v.  liyo 
(Nev. )  42  Pac.  866 ;  Hunt  y.  Wright,  70  Miss. 
298 ;  IloUing»toorth  y.  Thompeon,  45  La.  Ann. 
222 ;  State,  Benton  County,  v.  Boiee,  140  Ind. 
512.  and  Western  U,  Teleg,  Co,  y.    Taggart, 
141  Ind.  281.    The  older  authorities  are  found 
collated  in  the  notes  to  Field  v.   Clark,  and 
the  Washington  and  North  Carolina  cases 
cited,  and  need  not  be  further  discussed. 

Regarding,  therefore,  the  act  of  August, 
1892,  as  constitutionally  enacted,  it  is  yet 
insisted  by  the  appellees  that  as,  prior  to 
January  81,  1894,  when  the  vote  in  the  town 
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of  Beny  was  taken,  a  special  prohibitory  law 
(1884)  was  in  force  in  the  magiBterial  pre- 
cinct that  included  the  town,  therefore  no 
vote  in  the  town  alone  could  undo  the  vote 
of  the  entire  precinct,  and  that  the  same  sub- 
division which  voted  out  the  sale  must  act 
to  vote  it  in.  The  case  of  Oom,  v.  King,  86 
Ky.  486,  is  relied  on  to  support  this  conten- 
tion. But  in  that  case  the  right  claimed  by 
the  town  to  take  a  separate  vote  was  con- 
fessedly derived  from  the  same  law  which 
conferred  a  similar  right  on  the  precinct 
which  included  the  town.  The  power  given 
each  subdivision  was  from  the  same  source, 
and  was  simultaneously  conferred.  Hence, 
the  conclusion  was  reached  that  no  greater, 
but  equal,  power  was  conferred  on  each,  and 
when  the  whole  acted  under  the  general  law 
the  part  could  not  undo  what  it  had  dooe. 
But  here  we  have  a  new  political  division 
created,  and  new  powers  conferred.  A  com- 
plete, separate  entity  is  created  by  a  new 
charter  of  the  town  of  Berry,  and  the  trustees 
thereof  ffiven  exclusive  control  of  the  ques- 
tion at  band,  except  they  cannot  grant  li- 
cense, when  forbidden  by  a  previous  law, 
until  the  law  Is  changed.  And  as  showing 
that  such  a  change  might  be  had,  and  how, 
we  have  only  to  quote  a  provision  of  the 
charter  on  that  subject  adopted  in  July,  1893, 
to  wit :  **  That  in  any  town  of  the  sixth  class, 
in  which  the  Question  as  to  whether  spiritu- 
ous, vinous,  and  malt  liquors  might  or  should 
be  sold  .  .  .  shall  hereafter  be  submitted 
to  the  voters  thereof,  and  the  majority  of 
votes  cast  thereat  shall  be  in  favor  of  the" sale 
of  such  liquors  therein,  then  the  said  board 
of  trustees  of  such  town  shall  have  no  right, 
power,  privilege,  or  discretion  to  refuse  to 
grant  licenses  to  sell  such  liquors  therein 
until  another  election  is  held  therein  as  pro- 
vided by  general  laws,  and  a  majority  of  the 
voters  of  that  town  have  voted  against  the 
sale  of  such  liquors."  Ky.  Stat.  §  8704, 
subs.  4.  A  vole-  in  the  new  territory  was 
therefore  clearly  Isbntemplated  and  author- 
ized by  this  charter,  and,  moreover,  the  gen- 
eral law — ^the  local  option  law — was  adopted, 
to  the  end  that  consistent  and  uniform  laws 
should  prevail  everywhere,  in  place  of  these 
various  and  irrefl^lar  special  acts.  Such  was 
our  conclusion  In  the  recent  cases  of  Brwon 
V.  Com,  17  Ky.  L.  Rep.  216,  and  MeTigue 
V.  Cmn,  17  Ev.  L.  Rep.  1418.  Of  course,  the 
same  precinct  In  which  the  votewasoriginally 
taken  can  never  have  another  vote  taken.  It 
is  well  known  that  both  the  magisterial  and 
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voting  precincts  of  1884  have  long  since  been 
obliterated,  and  new  ones  erected  (Ky.  Stat. 
§§  1078,  1448)  ;  and  it  is  even  doubtful  if  » 
special  act  of  the  legislature  could  be  con- 
stitutionally enacted,  as,  where  a  general  law 
can  be  made  applicable,  a  special  one  should 
not  be  enacted. 

Nor  do  we  find  any  difficulty  in  determin- 
ing the  appellants  to  have  been  the  trustee* 
of  the  town  of  Berry  at  the  time  of  the  insti- 
tution of  this  suit.  They  had  been  regularly 
elected,  under  the  old  charter,  for  one  year 
from  April,  1898 ;  and,  while  $  167  of  the 
CSonstitution  provided  for  a  termination  of 
their  offices  at  the  November  election,  1898, 
it  provided  that  the  old  officers  should 
yet  hold  until  their  successors  should  b» 
elected  and  qualified.  In  Johnson  v.  Wilion, 
95  Ky.  416,  the  successor  of  the  old  officer 
was  in  fact  elected  at  the  November  elec- 
tion, 1898,  and,  of  course  the  old  officer  waa 
not  entitled  to  hold  thereafter.  In  answer  to 
his  contention  that  he  might  so  hold  over, 
we  said  :  ^  It  is  true  he  was  to  hold  until  the 
general  election  in  November,  1898,  and  un- 
til his  successor  was  elected  and  qualified ; 
but  this  is  the  usual  method  provided  to  pre- 
vent a  vacancy,  when,  from  some  unforeseen, 
circumstance,  no  election  has  been  held  at 
the  regular  time,  or  some  time  must  elapse 
until  the  succeeding  officer  shall  qualify  and 
be  inducted  into  the  office."  Here  there  waa 
no  election  held  In  the  town  of  Berry  in 
November,  1898,  and,  under  the  express  terma 
of  the  Constitution,  the  appellants  were  en- 
titled to  hold  over,  and  were  therefore  not 
usurpers,  as  contended  by  appellees.  The 
act  of  March,  1894  (Ky.  Stat  ^  8672),  waa 
passed  to  cure  any  possible  doubt  of  the  le- 
gality of  the  acting  trustees  of  towns  of  the 
sixth  class  arising  out  of  the  failure  of  many 
of  those  towns  to  elect  trustees  in  November, 
1898,  and  was  not  enacted,  as  contended  by 
counsel,  in  recognition  of  the  alleged  fact 
that  tJiere  were  vacancies  in  those  offices,  or 
that  the  acts  of  the  holdovers  were  void. 
Such  a  legislative  declaration,  if  made,, 
would  have  been  inoperative,  as  an  unauthor- 
ized interference  with  the  functions  of  the 
Judiciary  in  the  exercise  of  its  exclusive  right 
to  interpret  the  laws. 

We  conclude,  therefore,  that  upon  none  of 
the  ffrounds  relied  on  are  the  appellees  en- 
titled to  the  relief  granted  by  the  perpetua- 
tion of  the  injunction,  and  tMiudgnunt  belo» 
i$  rtverdedt  with  directions  to  aismisa  the  pe* 
tition. 
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J.  S.  McTIGHE  et  al. 

V, 

MACON     CONSTRUCTION    COMPANY 

et  at,. 
Mercantile  Trust  &  Deposit  CompaDj  of  Bal- 
timore, Intervener. 

(MGa.808.) 

«1.   There  beings  in  force  a  s^neral  law 
for  the  Incorporation  of  railroad  com- 

S antes*  if  tbe  subsequent  special  charters  of 
le  two  railroad  companies  involved  in  this  llti- 
iratioD  were  anconstitutionaU  .and  therefore 
wholly  void,  each  of  said  companies  was,  never- 
theless, a  corporation  de  facto,  and,  as  such,  could 
acquire  and  own  property,  and  would  be  bound 
to  its  creditors  by  all  acts  which  would  have 
t)ound  it  had  it  been  duly  Incorporated  under  the 
general  law.  Bonds  issued  by  it,  and  deeds  or 
mortgages  made  to  secure  the  same,  are  enforce- 
able to  the  same  extent  they  would  be  if  no 
special  charter  had  been  granted,  and  the  com- 
pany bad  beeii  organized  as  a  oorporalk>n  In  the 
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method  prescribed  by  the  general  law,  and  such 
bonds,  deeds,  and  mortgages  had  been  thereafter 
executed;  and  any  person  making  claim  upon 
tbe  assets  of  one  of  these  corporations  dt  faUo^ 
whether  as  its  own  creditor  directly,  or  as  a  cred- 
itor of  such  creditor  or  of  a  stockholder,  sus- 
tains the  same  relation  to  it  In  respect  to  such 
claim  as  would  be  sustained  under  like  circumu 
stances  were  it  a  corporation  de  jure, 

2.  A  corporation  created  under  the 
i^neral  law  of  this  state  for  incorpo- 
rating^ railroad  companies  can  bind  by 
mortgage  or  trust  deed,  executed  to  secure  bonds 
Issued  by  It  to  provide  funds  for  construct ing  Its 
railroad,  future  acquired  property,  as  well  as 
property  owned  by  it  at  tbe  time  of  the  execa- 
tlon  of  the  Instrument.  This  being  so,  a  corpora- 
tion de  facto  can  do  the  like. 

8*  A  loan  of  $860  for  the  term  of  forty 
years  is  not  rendered  nsnrions  by  the 
lender  taking  f^mtiie  borrower  hie 
bond  for  $1»000»  bearing  Interest  on  that 
principal  at  the  rate  of  6  per  cent  per  annum, 
payable  semiannually,  although  the  bond  oon-> 
tained  a  stipulation  that,after  ninety  dajrs'defauit 
upon  any  ope  of  the  instalments  of  Interest,  the 


'SOTm.—Juriadiction  to  order  foreeUmure  mU  of 
raUroad  in  different  etates. 

Tbe  authorities  all  seem  to  agree  that  If  a  oourt 
lias  Jurisdiction  of  the  mortgagor  It  may  compel  a 
sale  of  the  entire  property  although  it  extends  into 
several  states,  but  that  any  attempted  sale  by  an 
officer  of  the  court  umiccompanied  by  a  convey- 
ance by  the  owner  will  be  of  no  avail  as  to  prop- 
erty out  of  the  Jurisdiction  of  the  court. 

A  court  which  has  Jurisdiction  of  the  mortgagors 
and  trustees  in  a  railroad  mortgage  may  decree  a 
sale  of  tbe  road  although  a  portion  of  It  extends 
into  another  state.  MuUer  v.  Dows,  94  U.  8. 444,  £4 
L.  ed.  207;  Farmers*  Loan  ft  T.  Co.  v.  Chicago  ft  A. 
R.  Co.  27  Fed.  Rep.  148;  Brown  v.  Chesapeake  ft  O. 
Canal  Co.  78  Md.  667;  Union  Trust  Co.  v.  Olmstead, 
108  N.  Y.  729. 

Of  the  propriety  of  a  foreclosure  In  one  court  op- 
erating upon  an  entire  property  running  through 
several  states,  and  of  the  validity  of  a  sale  made  in 
pursuance  of  that  foreclosure  and  the  complete- 
ness of  the  title  that  will  •  pass  by  such  sale,  there 
can  be  now  no  longer  any  question.  In  MuUer  v. 
Dows  that  question  was  put  at  rest.  Central  Trust 
Co.  V.  Wabash,  St.  L.  ft  P.  R.  Co.  S9  Fed.  Hep.  680. 

The  decree  Is  made  effective  by  means  of  tbe 
power  which  the  court  has  over  the  defendants. 
Boston  Safe-Deposit  ft  T.  Co,  v.  Bankers*  ft  M. 
Tpleg.  Co.  86  Fed.  Rep.  288. 

It  is  a  principle  firmly  established  that  equity  as 
tt  acts  primarily  in  verwnam  and  not  merely  in 
rem  may,  where  a  person  against  whom  relief  is 
sought  is  within  the  Jurisdiction,  make  a  decree 
upon  the  ground  of  a  contract  or  an  equity  subsist- 
ing between  the  parties  respecting  property  sit- 
uated out  of  the  jurisdiction.  Mead  v.  New  York, 
H.  ft  N.  R.  Co.  46  Conn.  199. 

A  court  is  not  limited  to  its  territorial  Jurisdio- 
tlon  in  ordering  a  sale  of  property  under  a  mort- 
gage  where  it  has  Jurisdiction  of  the  parties. 
Randolph  v.  Wilmington  ft  K.  R.  Co.  11  Phila.  502. 

A  railroad  company  which  has  constructed  part 
of  its  road  through  another  state  and  has  mort- 
gaged its  rights  in  the  whole  road  can  be  author- 
ized or  compelled  to  sell  whatever  interest  of  the 
corporation  will  pass  under  the  terms  of  the  mort- 
gajTP.    McBlrath  v.  Pittsburg  ft  S.  K.  Co.  65  Pn.  189. 

In  fland  v.  Savannah  ft  a  K.  Co.  12  8.  a  814.  It 


was  held  that  where  a  state  court  attempts  to  de- 
cree a  foreclosure  sale  of  a  railroad  extending  into 
another  state  it  should  make  tbe  sale,  subject  to 
such  liens  on  the  property  as  existed  In  the  othei 
state. 

No  title  will  be  conveyed  as  to  property  In  othek* 
states  by  a  sale  by  an  officer  appointed  by  the  ooorf 
for  the  purpose  of  making  the  sale.  Farmen* 
Loan  ft  T.  Co.  ▼.  Bankers  ft  M.  Teleg.  Co.  44  Hun, 
400. 

The  decree  of  sale  f  ollswed  by  a  sale  by  a  receiver 
will  not  affect  the  title  In  another  state.  There 
must  be  a  conveyance  by  the  owner.  Fsrmen* 
Loan  ft  T.  Co.  v.  Postal  Teleg.  Go.  65  Conn.  831. 

There  are  two  cases  In  which  expressions  used 
and  the  action  of  the  courts  seem  to  conflict  with 
the  above  deoMons.  But  there  was  probably  no 
intention  of  passing  upon  the  question  of  the 
method  of  effecting  the  sale.  And  tbe  courts  would 
doubtless  have  required  a  conveyance  by  the  owner 
In  aid  of  the  title. 

In  one  of  the  cases  It  was  held  that  where  corpo- 
rations of  three  states  are  consolidated  into  one  a 
court  of  equity  In  foreclosing  a  consolidated  roort. 
gage  upon  tbe  entire  property  has  Jurisdiction  to 
sell  all  the  property  in  all  the  states.  Blackburn  v. 
Selma,  M.  ft  M.  R.  Co.  B  Flipp.  626. 

Muller  V.  Dows,  tupra^  war  cited  as  authority  for 
that  proposition.  So  the  decision  cannot  be  re- 
garded  as  goln^r  further  than  that  case  would  war^ 
rant. 

In  Wilmer  v.  Atlanta  ft  B.  Air  line  R.  Co.  t 
Woods,  C.  C.  447,  the  court  decreed  a  sale  of  the 
entire  road  although  it  extended  into  another 
state,  upon  the  ground  that  to  cut  up  a  railroad  into 
pieces  for  the  purpose  of  sale  would  result  In  too 
much  injury,  and  that  therefore  it  should  not  be 
done.  But  there  is  nA  discussion  of  the  power  of 
tbe  court  to  order  the  sale. 

Of  course  courts  in  the  separate  states  may  aid 
each  other  in  the  foreclosure  if  such  course  seems 
desirable.  And  In  some  cases  such  proceeding  might 
be  necessary. 

In  Rome  ft  D.  R.  Co.  v.  Slbert,  97  Ala.  808,  the 
snie  was  made  under  a  decree  made  by  tt:e  courts 
of  the  two  states  Into  which  the  railroad  extended. 

E^  P.  P. 
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whole  of  the  prfnctpal  ihould  then  become  due 
and  payable;  It  not  being  stipulated  that  in  this 
event  the  lender  waa  not  to  account  for  any  in- 
terest received,  whether  by  dlaoountor  payment* 
over  and  above  8  per  cent  per  annum  on  the 
principal  actually  loaned,  and  it  not  appearinir 
that  there  was  any  device  or  contrivance  to  cover 
u p  usury,or  any  intent  or  expectation  that  default 
would  be  made  in  the  payment  of  interest  before 
the  expiration  of  the  full  term  of  forty  years. 
Nor  would  it  matter  that  the  bonds  were  not.  in 
fact,  delivered  and  the  money  received  thereon 
till  after  a  lapse  of  thirty-nine  days  or  less  from 
the  date  when  the  bonds  beffan  to  bear  interest 
at  the  6  percent  rate. 

4.  Where  a  railroad  forming  a  eontlnii- 
ons  Uno,  and  l«>Gatad  partly  la  this 
state  and  partly  in  an  adjoining  statOt 
is  mortffaf^ed  by  a  corporation  (whether  dc 
Jaeto  or  de  Jure)  of  which  the  courts  of  this  state 
have  jurisdiction,  the  mortfira«e  oonsistlnK  of  a 
trust  deed  made  to  secure  bonds  issued  by  the 
•corporation,  the  superior  court  of  the  county  in 
this  state  having  Jurisdiction  over  the  corpo- 
ration may,  in  the  exercise  of  its  equitable 
powers,  make  a  decree  foreclosinir  the  mortgage 
as  to  the  corporate  property  embraced  in  it  tjt- 
mtte  in  both  statem  and  may  effectuate  the  decree 
by  direoting  a  sale  of  the  whole  property  and  the 
execution  of  a  proper  conveyance  to  the  pur- 
chaser by  the  receiver,  the  trustee,  and  the  mort- 
iratfor.  And  if  the  fact  be  that  the  adjalning 
fltate  has  incorporated  a  company  which  has  been 
consolidated  under  the  forms  of  law  with  a  cor- 
poration (de  facto  or  ds  fare)  of  this  state,  and 
that  this  consolidated  company  executed  the 
mortiraffe  and  is  really  the  party  before  the 
•court  as  the  mortfnuror,  the  truth  of  the  case  in 
this  respect  Is  admissible  in  evidence,  and  the 
jurisdiction  is  the  same  in  all  respects  over  the 
consolidated  company  as  it  would  be  over  a  cor- 
poration created  exclusively  under  the  laws  of 
this  state. 

(AugrustSCUM.) 

EKROR  to  the  Superior  Ck)nrt  for  Bibb 
County,  to  review  a  ludgmeDt  reodered  in 
favor  of  the  Mercantile  Trust  &  Deposit  Com- 
pany as  interveDer  in  a  creditors'  bill  by  Mc- 
Ti^be  et  al.,  to  reach  assets  of  the  Georgia 
Soul  hem  &  Florida  Bailroad  CompaDy  which 
<e«tBb]islied  bonds  secured  by  mortgafires  held 
l)\-  interyener  as  valid  liens  on  the  road.  Af- 
firmed, 

The  official  report  set  out  the  following  facts: 
This  litigation  was  begun  by  petition  in  the 
nninre  of  a  creditors*  bill  filed  by  J.  S.  Mc 
Tii^he  &  Co.  against  the  Georgia  Southern  & 
Florida  Railroad  Company,  toe  Macon  Con- 
struction Company,  and  others,  under  which 
petition  a  receiver  of  the  defendant  companies 
was  appointed.  Numerous  ioterventions  were 
filed,  among  them  that  of  the  Mercantile  Trust 
&  Deposit  Company  of  Baltimore,  trustee  for 
the  bondholders  of  the  Georgia  Boutbern  & 
Florida  Railroad  Company,  asking  for  fore- 
closure of  the  mortgages  given  to  secure  the 
bonds.  It  was  agreed  that  this  intervention 
was  to  be  segregated  from  the  main  case  and 
from  the  other  interventions,  and  be  tried  sep- 
arately. Said  railroad  and  construction  com- 
psoies  filed  several  picas,  which  were  stricken 
on  demurrer  of  the  intervener.  McTighe  & 
Co.  filed  an  amendment  to  their  petition,  at- 
tacking the  charter  of  the  railroad  oompany, 
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on  the  ground  that  it  was  a  special  enactment 
of  the  legislature  after  the  passM|!e  of  the  gen- 
eral act  for  the  incorporation  of  railroads,  and 
was  void,  and  that  the  bonds  and  mortgages 
to  secure  them,  made  by  the  railroad  company^ 
and  bold  by  the  Mercantile  Trust  &  De|)osit 
Company,  were  likewise  void.  It  was  alleged 
that  the  construction  company  was  the  real 
owner  of  the  railroad  and  its  property;  and 
that  McTighe  &  Co.  had  never  dealt  with  the 
railroad  company,  but  all  their  dealing  had 
been  with  the  construction  company,  as  owner 
of  the  road,  etc.  This  amendment  was  disal- 
lowed. Tbe  pleas  of  the  coostruclion  company 
were  similar  to  those  of  tbe  railroad  company, 
with  the  additional  allegation  that  the  former 
was  the  owner  ot  all  the  stock  and  property  of 
the  latter. 

These  pleas  were:  (1)  The  bonda  held  by  in- 
tervener as  trustee, or  by  the  persons  represented 
by  it,  and  the  mortgages  sought  to  be  fore- 
closed, are  null  and  yoid,  and  were  made  with- 
out authority  of  law,  the  railroad  company 
never  having  been  properly  and  legally  incor- 
porated. 

(2)  The  mortgage  sought  to  be  foreclosed 
was  executed  when  the  railroad  had  been 
completed  for  only  the  first  20  miles  from 
Macon,  in  the  direction  of  Florida,  and  had 
obtained  the  right  of  way  for  the  further  con- 
struction of  the  road  to  Valdoeta,  Chi.,  and  no 
further.  All  the  property  of  defendant  from 
Yaldosta  to  the  line  of  the  state  of  Florida,  to- 
gether with  the  rolling  stock  belon^ng  to  it, 
was  acquired  by  it  after  tbe  execution  of  tho 
mortgage;  all  said  after  acquired  property, 
and  Sll  property  acquired  after  tbe  execuliou 
of  tbe  mortgage,  is  free  from  the  lien  of  the 
mortgage,  and  not  covered  thereby. 

(8)^The  bonds  held  by  intervener,  or  the 
persons  represented  by  it,  and  the  mortgasres 
given  to  secure  them,  are  infected  with  usury. 
The  bonds  were  issued  by  the  railroad  com- 
pany to  the  holders  thereof  on  Julv  1,  18H7, 
in  the  aggregate  sum  of  $8,420,000,  psyable 
July  1,  1027,  with  interest  at  7  per  cent  per 
annum  from  date,  semiannually,  on  tbe  1st 
days  of  January  and  July,  tbe  principal  in- 
debtedness to  become  due  at  the  option  of  said 
trustee,  upon  tbe  failure  of  the  railroad  com- 
pany to  promptly  pay  any  interest  instalment 
at  maturity,  after  ninety  days  from  such  de- 
fault; while,  in  point  of  fact,  the  holders  of 
the  bonds  loaned  only  $2,907,000,  but  charged 
and  received  interest  on  the  entire  $8,420,000 
at  the  rate  of  7  per  cent  per  annum;  it  being 
stipulated  in  each  of  tbe  bonds  that  said 
interest  should  be  reserved  and  paid  on 
the  face  or  par  value  thereof,  instead  of  the 
amount  so  actually  lent  by  the  holders  of  the 
bonds.  Tbe  mortgages  now  sought  to  be 
foreclosed  were  given  to  secure  the  usurious 
interest  so  contracted  to  be  paid,  as  well  as 
the  face  or  par  value  of  said  bonds.  There- 
fore, $518,000  of  the  airgregate  amount  called 
for  by  the  bonds,  and  secured  by  the  mort- 
gages, together  with  the  interest  on  the  $518,- 
000  from  the  date  of  tbe  bonds,  which  interest 
is  also  included  in  the  bonds  and  mortgages,  is 
usury;  and  plaintiff's  demand  should  be  re- 
duced by  the  $513,000,  together  with  tbe  inter- 
est thereon,  and  all  interest  paid  on  tbe  $518,- 
000  in  the  pastamounting  to  $188,550.  The  in- 
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strumeots  executed  by  the  railroad  company 
for  the  purpose  of  securing  the  bonds,  and  in 
tbe  petition  to  foreclose  termed  "mortgages" 
or  "  deeds  of  trust,"  are  in  fact  deeds  attempt- 
ing to  convey  to  the  intervener,  as  trustee,  tbe 
absolute  title  to  the  property  therein  described, 
for  securiog  the  payment  of  the  bonds;  and, 
by  reason  oi  the  above  recited  facts,  the  bonds 
being  infected  with  usury,  said  deeds  or  instru- 
ments given  to  secure  the  payment  thereof  are 
abflolutely  void.  Of  the  bonds  held  by  inter- 
vener, or  by  persons  represented  by  it,  860,  for 
|tl,OOU  principal  each,  were  dated  and  executed 
Julv  1, 1887,  and  8,060,  for  $1,000  principal 
each,  on  July  24, 1888;  tbe  aggregate  principal 
of  all  ibeiie  bonds  being  $3,420,000.  Though 
these  bonds  were  dated  and  executed  as  afore- 
said, tbey  were  not  in  fact  issued  or  delivered 
on  said  date.  The  860  bonds  first  mentioned 
were  delivered  January  19,  1888;  and  the  par- 
ties to  whom  they  were  so  delivered,  and  who 
now  hold  and  own  them,  loaned  this  defend- 
ant on  them,  and  on  the  deed  of  trust  executed 
cotemporaneouslv  with  them,  to  secure  their 
payment,  $806,000;  said  loan  having  been 
made  to  this  defendant  on  January  19,  1888,- 
and  the  interest  on  the  bonds  being  payable  on 
the  1st  days  of  January  and  July  in  each  of  the 
years  during  which  tbey  were  to  run,  which 
interest  was  represented  by  coupons  attached 
to  the  bonds.  Interest  for  nineteen  days  had 
accrued  on  the  bonda,  according  to  the  tenor 
thereof,  since  the  maturity  of  tbe  coupons  fall- 
ing due  January  1,  1888,  and  before  said  loan 
was  made  this  defendant.  The  interest  cou- 
pons which  matured  on  July  1,  1888,  repre- 
sented the  interest  on  the  bonds  from  January 
1, 1888,  to  July  1,  1888,  and  included  the  in- 
terest for  the  nineteen  days  from  January  1 
to  January  19, 1888.  These  coupons  were  paid 
by  this  defendant  in  full,  and  no  deduction 
was  made  for  the  nineteen  days;  nor  was  credit 
for  the  nineteen  days  interest  allowed  or  con- 
templated at  the  time  of  the  loan  on  January 
19,  1S88.  This  defendant  only  had  the  use  of 
the  money  from  January  19, 1888,  and  paid  in- 
terest thereon  and  contracted  to  pay  such  in- 
terest from  January  1, 1^88.  Defendant  con- 
tends that  the  interest  for  the  nineteen  days 
was  improperly  required  of  it,  as  well  as  the 
$54,000  taken  and  reserved  as  discount  in  ad- 
vance, both  said  sums  being  interest  charged 
and  paid  for  the  first  year  of  each  loan,  and 
being  usury.  Tbe  amount  of  this  interest  so 
overcharged  was  $1,820.  Similar  claim  is 
made  as  to  the  8,060  bonds  of  the  second  issue 
above  mentioned,  the  amount  of  interest  or  dis- 
count in  advance  claimed  to  have  been  taken 
as  to  these  being  $459,000,  and  the  amount  of 
interest  overcharged,  for  the  time  between  the 
date  of  issue  and  the  date  of  delivery,  being 
$19,880. 

The  mortgages  or  deeds  of  trust  in  question, 
dated  January  8  and  July  24,  1888,  were  in 
evidence.  The  only  material  portions  of  them 
are  tbe  recitals  that  the  Gkorgia  Southern  ft 
Florida  Railroad  Company,  a  railway  corpora- 
tion under  the  laws  of  Georgia,  was  authorized 
by  act  of  the  legislature  to  consolidate  with  any 
railroad  in  Florida;  that  the  Macon  &  Florida 
Air-Line  Company,  a  railway  corporation  un- 
der the  laws  of  Florida,  had  like  authority  to 
consolidate  with  any  railroad  company  in  or  out 

$2Li&A. 


of  Florida;  that  In  pursuance  of  the  unanimous 
vote  of  the  stockholders  of  the  two  railroads^ 
respectively,  a  consolidation  thereof  was  ef- 
fected; and  that  Ibe  jnortgage  or  deed  of  trust 
was  executed  by  tne  consolidated  company 
known  as  the  Georgia  Southern  ft  Florid* 
Railroad  Company  in  favor  of  the  trustee. 
There  are  further  recitals  as  to  resolutions  of 
the  board  of  directors,  thereafter  adopted  and 
confirmed  by  the  stockholders,  authorizing  the- 
issuance  of  coupon  bonds  of  $1,000  each, 
secured  by  the  mortgage  or  deed  of  trust  cov- 
ering the  railroad  from  Macon  to  Palatka,  Fla.,. 
with  all  its  properties  enumerated,  etc..  and  the- 
provision,  among  others,  that,  in  default  of  the- 
payment  of  interest  upon  any  of  the  bonds  for 
a  certain  period,  the  whole  principal  sum  se- 
cured by  the  deed  should  become  due  and  pay- 
able, with  tbe  right  in  the  trustee  to  sell  the 
property  under  certain  regulations,  or  apply  to 
any  court  of  competent  iurisdiction  to  foreclose- 
the  mortgage,  etc.  The  intervener  proved, 
over  defendant's  objections,  that  the  Macon  ft 
Florida  Air  Line  was  duly  incorporated  under 
tbe  laws  of  Florida,  and  that  said  company  anci 
the  Georgia  Southern  ft  Florida  Railroad  Com- 
pany were  duly  consolidated  as  one  railroad 
company,  operating  a  railroad  from  Macon» 
Ga.,  to  Palatka,  Fla.;  the  objections  being  that 
such  evidence  was  irrelevant  and  illegal,  be- 
cause the  court  had  no  Jurisdiction  over  the 
railroad  and  other  property  in  Florida,  or  au- 
thority to  make  any  Judgment  oonoeming  the* 
same. 

Messrs.  Anderson  Sb  Anderson  for  plain- 
tiffs in  error. 

Messrs.  Hoke  Smith,  Steed*  Sb  WImber* 
hr,  HardemaA*  DaTie»  Sb  Tnmery  S.  A» 
Reid,  Gnetin,  Onernr*  A  Hallt  HUU 
Harris*  Sb  Bircli«  WasLington  Dessau^ 
and  C.  L.  Bartlett  for  defendants  in  error. 

Lnmpkin«  J.,  delivered  the  opinion  of  th» 
court: 

The  controlling  questions  presented  in  these- 
cases  are  indicated  in  the  headnotes.  Hovr 
these  questions  arose  will  appear  from  an  ex- 
amination of  the  reporter's  statement.  We- 
have  not  decided,  and  will  not  discuss,  whether 
or  not  a  special  charter  granted  by  tbe  general 
assembly  to  a  railroad  company  after  the  pas- 
sage of  tbe  general  law  for  tbe  incorporatioi^ 
of  railroad  companies  is  unconstitutional,  an(i 
therefore  void.  Among  many  good  reasons- 
which  might  be  stated  for  pursuing  this  course, 
and  which  would  doubtless  be  accepted  as  sat- 
isfactory, we  deem  it  sufiScient  to  say  it  is  not 
now  necessary  to  pass  upon  this  question,  it 
not  being  essential  to  a  proper  disposition  of 
the  present  cases.  We  wish  it  distinctly  un- 
derstood, however,  that  we  do  not  intend  .ii» 
anything  which  follows  to  intimate  any  opin- 
ion whatever  upon  this  question;  and,  if  any 
expression  we  may  use  should  seem  to  do  so,  it. 
must  not  be  so  construed. 

1.  If  such  a  charter  is  unconstitutional,  i» 
not  a  company  organized  under  it,  at  least,  a 
de  facto  corporation,  and,  as  such,  capable  of 
maKing  contracts,  acquiring  and  owning  prop- 
erty, and  of  becoming  bound  to  its  creditors, 
by  all  acts  which  would  have  been  binding 
upon  it  had  it  been  duly  incorporated  under  tbe^ 
general  law?    We  entertain  no  doubt  at  all*. 
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tnd  will  presently  endeavor  to  show  that  tbis 
question  should  tie  answered  in  the  affirmative: 
and,  if  so,  it  will  follow  tbat  bonds,  deeds,  and 
mortgages  executed  by  the  de  facto  corporation 
are  valid,  not  only  as  against  the  corporation 
itself,  but  also  as  against  any  one  making  a 
daim  upon  its  assets,  whether  as  a  creditor  di- 
rectly of  the  corporation,  or  as  a  creditor  of  its 
GreditoTS  or  stockholders.  It  is  too  well  settled, 
both  Qpon  principle  and  authority,  to  require 
argument,  that  neither  a  de  facto  corporation 
nor  those  who  recognize  and  deal  directly  with 
it  as  a  corporation  will  be  heard  to  deny  its 
rightful  corporate  existence;  and  there  is  no 
good  reason  for  applying  a  different  rule  to  one 
claiming  assets  of  a  de  facto  corporation  ac- 
Quired  solely  In  the  exercise  of  corporate  func- 
tions, but  for  the  assumption  of  which  there 
would  have  been  no  company  of  any  kind,  and, 
of  course,  no  assets.  lior  is  it  at  all  material 
whether  the  claim  be  made  directly  or  indi- 
rectly. Whatever  may  be  the  man n er  in  which 
it  is  presented,  if  the  assets  sought  to  be  reached 
were  in  ^act  assets  of  a  d0/a<^9  corporation,  the 
very  act  of  making  the  claim  puts  the  claim- 
ant in  the  same  legal  attitude  as  a  direct  cred- 
itor of  the  corporation;  for  such  claimant  has 
no  better  rights  in  the  premises  that,  his  debtor 
of  whose  rights  he  seeks  to  get  the  benefit,  and 
consequently  can  no  more  dispute  the  existence 
of  the  corporation  than  could  the  latter.  So 
far,  therefore,  as  the  parties  to  this  record  are 
concerned,  we  have  only  to  show  that  railroad 
companies  operating  in  Georgia  under  special 
legislatiTe  charters  granted  after  the  passage  of 
the  general  law  referred  to  are  at  least  corpo- 
rations de  facto. 

The  fact  that  this  very  law  was  in  force  at 
the  time  the  railroad  coocipanies  involved  in  the 
present  litigation  obtained  their  special  char- 
ten  makes  it  absolutely  certain  that,  even  if 
these  charters  are  mere  nullities,  lawful  and 
TaKd  charters  might  have  been  obtained  for 
Just  such  companies.  In  other  words,  there 
was,  beyond  doubt,  legal  authority  in  this  state 
for  incorporating  railroad  companies  with  sub- 
nantially  the  same  rights,  powers,  duties,  and 
liabilities  as  those  specified  in  the  special  char- 
ters. This  is  a  most  important  fact ;  for,  where 
there  cannot  lawfully  be  a  corporation  dejure, 
there  cannot  be  one  de  facto.  This  was  dis- 
tinctly ruled  in  Eveneon  v.  EUingson,  67  Wis. 
681  "  If  an  organization  is  completed  where 
there  is  no  law,  or  an  uncoustitutional  law,  au- 
thorizing an  organization  as  a  corporation," 
one  who  contracted  with  the  organization  is 
not  estopped  from  denying  its  corporate  exist- 
ence. Heaeton  v.  Cincinnati  d  inf.  W,  R.  Co, 
16  Ind.  276,  79  Am.  Dec.  480.  See  also  Sny- 
der V.  Studebaker,  19  Ind.  462,  81  Am.  Dec. 
415.  and  cases  there  cited.  In  8t,  Louis  Col 
onization  Asao.  v.  Eenneesy,  11  Mo.  App  555, 
it  was  held  tbat  one  who  had  subscribed  for 
stock  in  a  supposed  corporation  prohibited  by 
the  state  Constitution  was  not  estopped  from 
denying  its  lawful  existence.  ''Corporations 
cannot  exist  except  by  force  of  express  law. 
A  society  tbat  cannot  be  incorporsted  because 
oreanized  to  resist  the  enforcement  of  laws, 
cannot  sue  in  its  f^ociety  name  for  the  collection 
of  a  debt."  Detroit  Srhnetzen  Bund  v.  Detroit 
Agitations  Verein,  44  Mich.  818,  39  Am.  Ren. 
270.     **A  corporation  organized  under  a  void 
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law  cannot  enforce  a  mortgage  made  to  it;  bqt 
if  not  organized  for  an  unlawful  purpose  a  re- 
ceiver for  it  can  demand  in  equity  an  account- 
ing for  the  debt  purportine  to  be  secured  there- 
by "  Burtonr  Sc/nldbaeh, ^6  Mich.  504.  "A 
corporation  de  facto  cannot  exist  in  the  absence 
of  a  law  authorizing  its  organ izstion,  and  in 
such  a  case  the  carrying  on  of  the  business  in 
the  corporate  name  u  no  evidence  of  user  which 
can  be  considered  in  aid  of  corporate  exist- 
ence." Eaton  V.  Walker,  76  Mich.  579,  6  L. 
R  A.  102.  In  this  connection,  see  also  fkoviU 
V.  nayer,  106  U.  8.  148,  26  L.  ed.  968:  and 
Norton  v.  Shelby  County,  118  U.  S.  425,  80  L 
ed.  178.  One  of  the  beadnotes  in  the  latter 
case  is  as  follows:  '*An  unconstitutional  act  is 
not  a  law;  it  confers  no  rights;  it  imposes  no 
duties;  it  affords  no  protection;  it  creates  no 
oflSce;  it  is,  in  leeal  contemplation,  as  inopera- 
tive as  though  it  had  never  been  passed."  And, 
accordingly,  it  was  held  that  the  acts  of  a  per- 
son assuming  to  perform  the  duties  of  an  office 
which  was  created  by  an  unconstitutional  law, 
and  therefore  having  no  dlff/ure  existence,  were 
utterly  void. 

We  may  assume,  without  farther  citation  of 
authorities  and  without  attempting  any  argu- 
ment on  the  sublect,  that  where  the  existence  of 
a  corporation  of  a  given  kind  is  positively  for- 
bidden by  law,  or  where  there  is  no  valid,  con- 
stitutional law  authorizing  the  creation  of 
such  a  corporation,  it  cannot  exist,  even  as 
a  corporation  de  facto.  The  rule  thus  stated 
does  not  by  any  means,  however,  negative  the 
soundness  of  the  proposition  that  an  organiza- 
tion assuming  to  be  a  corporation  de  Jure,  but 
for  sufficient  reasons  not  so  in  fact,  may  be  a 
corporation  de  facto  when  it  ts  of  such  a  char- 
acter that  it  could,  under  existing  laws,  have 
full  and  complete  corporate  being  and  powers. 
The  doctrine  is  thus  broadly  stated  in  Snider^s 
8oni^  Co.  V.  Troy,  91  Ala.  224,  11  L.  R  A. 
515.  *'A  corporation  de  facto  exists  when, 
from  irregularity  or  defect  in  the  organiza- 
tion or  Constitution,  or  from  some  omission 
to  cSMDply  with  coiiditions  precedent,  a  cor- 
poration de  Jure  is  not  created,  but  there  has 
been  a  colorable  compliance  with  the  require- 
ments of  some  law  under  which  an  association 
might  lawfully  be  incorporated  for  the  purpose 
and  with  the  poweis  assumed  and  a  user  of 
the  rights  claimed  to  be  conferred  by  the  law; 
that  is  when  there  is  an  organization  with  color 
of  law,  and  the  exercise  of  corporate  franchises 
and  functions."  In  Stout  v.  Zulick,  48  N.  J. 
L.  601,  it  is  said:  "Where  it  is  shown  that 
there  is  a  charter  or  a  law  under  which  a  cor- 
poration with  the  powers  assumed  might  law- 
fully be  incorporated,  and  there  is  a  colorable 
compliance  with  the  requirements  of  the  char- 
ter or  law,  and  a  user  of  the  rights  claimed 
under  the  charter  or  law,  the  existence  of  a 
corporation  de  facto  is  established ."  The  su- 
preme court  of  Illinois,  in  McCarthy  v.  Lav- 
asclie,  89  HI.  270, 81  Am.  Rep.  88.  held,  in  sub- 
stance, tbat,  even  where  a  corporation  has  been 
formed  under  a  charter  which  is  unconstitu- 
tional and  void,  the  stockholders  would  be 
estopped  from  nrgine  this  fact  in  order  to 
defeat  the  collection  of  a  bona  fide  debt  against 
the  corporation  which  a  creditor  is  seeking  to 
enforce  under  a  provision  of  the  charter  mak- 
ing the  stockholders  liable  individually.    And 
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see  Httdion  y.  Green  BtU  Seminary  Corp.  118 
111.  618,  as  to  what  will  constitute  proof  of  the 
ezistence  of  a  de  facto  corporaiioD.  '  'A  de  facto 
corporation  that  by  regularity  of  proceediug 
might  be  ooe  de  jure  can  sue  and  be  sued; 
and  a  party  who  contracts  with  such  corpora- 
tion while  it  is  acting  under  lis  defaeto  organ- 
ization, is  estopped,  in  a  suit  on  such  contract, 
from  denying  such  organization  at  the  date  of 
the  contract"  Heaston's  Case,  supra.  The  case 
of  Sm*  Nonoay  L.  N.  E,  Luthei'an  Church  v. 
Froislie,  37  Minn.  447,  is  strongly  in  support  of 
the  proposition  that  there  may  be  a  de  facto 
corporation  where  there  is  a  law  under  which 
a  corporation  of  the  particular  kind  might  be 
formed;  and  the  decision  seems  (o  have  been 
made  irrespective  of  the  question  whether,  in 
organizing  the  corporation,  there  was  an  at- 
tempt to  comply  with  the  requisite  legal  forms 
or  not.  This  case  also  holds  that  no  private 
person  will  be  allowed  to  attack  collaterally 
the  regularity  of  the  organization  of  such  a 
corporation.  '*A  part^r  is  estopped  to  deny  the 
ezistence  of  a  corporation  at  the  time  he  con- 
tracted with  it  as  such,  if  the  corporation 
could  constitutionally  exist."  Brookville  dk  Q, 
Tump.  Co,  V.  McCarty,  8  Ind.  892,  65  Am. 
Dec.  768.  In  Missouri  it  has  been  held  that 
even  where  a  corporation-  is  organized  under  a 
special  charter,  void  because  of  a  constitutional 
provision  for  incorporation  by  general  law.  a 
private  party  cannot  question  its  rightful 
existence  when  it  is  recognized  by  the  state,  the 
latter  alone  being  allowed  to  raise  the  question. 
St.  Louie  Comre,  v.  Shielde,  62  Mo.  247.  We 
find  the  following  in  Central  Agri.  dM,  Aseo, 
V.  Alabama  Gold  L.  In$,  Co,  70  Ala.  120: 
"When  an  association  of  persons  is  formed  in 
the  exercise  and  user  of  corporate  franchises, 
under  color  of  legal  organization,  their  exis- 
tence as  a  corporation  cannot  be  inquired  into 
collaterally,  if  the  state  acquiesces  in  the 
usurpation,  individuals  cannot  complain." 
The  fseneral  rule  that  private  persons  will  not 
be  allowed  to  attack  collaterally  the  validity  of 
a  defarto  corporation  is  supported  by  many 
authorities,  among  which  may  be  mentioned 
7  All.  862,  and  cases  there  cited  in  note;  Dug- 
gan  v.  Colorado  Mortg.  d  L  Co,  11  Colo.  113, 
and  cases  cited;  Tnr  River  Nav,  Co.  v.  Neal^  8 
Hawks,  520;  Ilasselman  v.  United  States  Mortg, 
Co.  97  Ind.  865,  and  authorities  cited. 

In  addition  to  the  numerous  cases  above 
noticed,  we  ha?e  examined  a  very  large  num- 
ber of  others,  decided  in  states  other  than  our 
own.  many  of  which  are  more  or  less  pertinent 
to  the  (question  in  hand.  In  some,  there  are 
expressions  and  rulings  not  entirely  in  harmony 
with  the  conclusion  we  have  reached,  but  we 
think  we  have  settled  u|;>on  and  announced 
the  true  law.  Before  concludinir  this  division 
of  the  present  opinion,  we  will  briefly  refer  to  a 
few  of  our  own  cases  which  support  the  doc- 
trine here  laid  down .  McDouyald  v.  Bellamy, 
18  Ga.  411,  recognizes  the  rule  that  a  corpora 
tlon,  though  unlawfully  <>rganized,  is  so  far  a 
valid  corporation  as  to  make  it  liable  to  cred- 
itors for  its  own  acts.  Bee  also  Georgia  Ice  Co. 
V.  Porter,  70  Ga.  637.  In  Plantere^  d  M  Bank 
V.  Padgett,  69  Ga.  159,  it  was  held  that,  al- 
though a  charter  granted  by  the  superior  court 
to  a  manufacturing  company  was  void. one  who 
dealt  with  the  company  as  a  corporation  could 
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not  deny  its  corporate  exl^^tence.     Where  one 
corporation  has  dealt  with  another  c^empaDj 
as  a  corporation,  recognizing  it  as  such,  the  first 
corporation  is  estopped  from  denying  the  esis- 
tence  of  the  second.     Imhttden  v.  Ktowah  dt  /?. 
B.  d  H,  H.  Min,  Co.  70  Ga.  b6.      On  page  107, 
Chief  Justice  Jackson  says:    "This  court,  as, 
indeed,  all  civilized  courts,  has  ruled  that  such 
recognition  of  a  being— even  of  an  artificial 
being— will  stop  the  mouth  of  an^  other  being, 
natural  or  artificial,  from  denying,  in  a  casie 
growing  out   of  such  recognition,   that   the 
being  thus  recognized  ever  had  being."     See, 
in  this  connection,  Lesttr  v.  Georgia  Oar  A  Of, 
PL  Co,  9<)  Ga.  802. 

Our  decision  is  not  based  upon  the  idea  that 
the  organization  of  these  railroad  companies  un- 
der unconstitutional  charters  would  make  them 
die  facto  corporations,  but  upon  the  idea  that  the 
purpose  for  which  they  were  organized  being 
lawful  and  proper,  if  they  had  obtained  char- 
ters under  the  gieneral  law,  and  organized  un- 
der them,  which  they  might  have  done,  they 
would  in  substance  have  aone  what  they  act- 
ually did;  that  is  they  would  have  observed 
about  the  same  forms  and  requirements  in  the 
one  c&^  as  in  the  other.  They  undoubtedly 
attempted  to  organize  according  to  some  law, 
and  did  not  set  up  to  be  corporations  without 
pretense  of  legal  authority.  If  the  laws  under 
which  they  proceeded  were  not  good,  they 
may,  in  our  judgment,  avail  themselves  of  the 
existence  of  the  i^neral  law  on  our  statute  book, 
and  of  its  terms  at  least  so  far  as  to  enable  them 
to  be  regarded  as  defojcto  corporations,  because 
they  have  done  practically  what  that  general 
law  required,  though  not  actually  following  it 
nor  professing  to  do  so. 

2.  No  question  was  raised  as  to  the  power  of 
either  of  the  railroad  companies,  under  its 
special  charter,  to  embrace  in  a  mortgage  prop- 
erty acquired  after  the  execution  of  the  mort- 
gage. The  right  to  mortgage  '*future  ac- 
quired property"  was  denied  solely  on  the 
ground  that  these  companies,  being  without  le- 
gal charters,  had  no  charter  power  for  so  doing, 
and  that  there  was  no  other  source  from  which 
such  right  could  be  lawfully  derived.  While 
it  is  true  that  $  1954  of  the  Code  in  effect  re- 
stricts (except  as  to  stocks  of  goods  or  other 
things  in  bulk,  but  changing  in  specifics)  the 
property  which  a  mortgage  may  embrace  to  that 
*'in  possession,  or  to  which  the  mortgagor  has 
the  right  of  possession,"  it  is  also  true  that  the 
general  law  of  this  state  for  incorporating  rail- 
road companies  expressly  provides  that  a  com- 
pany created  thereunder  may,  by  mortgage  or 
trust  deed  executed  to  secure  bonds  issued  to 
provide  funds  for  constructing  its  railroad,  bind 
property  acquirec^  after  the  execution  of  the 
instrument.  If  we  have  succeeded  in  showing 
that  these  railroad  companies,  supposing  their 
special  charters  to  be  void,  are  de  facto  corpo- 
rations, because  of  the  existence  of  the  general 
law,  it  would  seem  that  they  could  make  any 
contracts  authorized  by  that  law.  and  become 
bound  by  such  contracts  to  those  with  whom 
the  same  were  made.  As  a  practical  proposi- 
tion, it  is  well  known  that  most,  if  not  all,  of 
the  railroads  of  any  length  in  the  United  8tates 
which  have  been  built  for  years  past,  have 
been  constructed  by  isf^uing  in  advance 
bonds  upon  their  entire  lines,  including  the 
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HDbiint  portions,  as  well  as  those  already 
constructed,  with  mortgaipes  to  secure  the 
twDda  eofMing^the*  whole.  If  a  d0  facto  rail 
Toad  oompaoy  is  a  corporation  for  any  purpose 
at  all.  it  ough^  on  general  principles,  to 
have  the  power  to  mortgage  "future  acquired 
property:"  and  this  seems  to  be  the  doctrine 
▼eiy  generally  recognized  by  the  courts.  Upon 
this  question,  see  ^f right  v.  Bireher,  78  Mo. 
179,  87  Am.  Kep.  488;  Quineyy.  Chicago,  B,  db 
Q.JLCo.U  111.  587;  Wade  r.  Chicago,  8.d8L 
1,.  R.  Co,  149  U.  S.  827, 87  L.  ed.  765;  WiUiam$ 
Y.  WinMor,  12  R.  L  0;  Branchy,  Atlantic  d:  Q. 
ILCo.S  Woods,  C.  C.  481,  Fed.  Gas.  No.  1,807; 
Seymour  ▼.  Canandaigua  d  N,  F.  R,  Co.^ 
Barb.  284;  Hdroyd  v.  ManhaU,  10  H.  L.  Gas. 
191.  And  these  citations  might  be  indefinitely 
multiplied. 

8.  The  third  headnote  expresses  the  views  we 
entertain  of  the  usury  question  presented.  A 
csalculation  will  show  that  if  the  bonds  ran  to 
full  maturity , as  contemplated,  the  lender  of  the 
money  would  not  receive,  in  the  agsregate,  as 
much  as  8  per  cent  per  annum  for  the  use  of 
the  money,  although  at  the  beginning  he  put 
out  on  each  bond  only  $850  and  at  the  end  re- 
ceived $1,000.  The  $150  added  to  the  6  per 
cent  interest  annually  received  would  not 
amount  to  as  much  as  8  per  cent  per  annum 
on  $860  for  the  full  term.  That  the  bonds,  by 
their  terms,  bore  interest  from  a  date  previous 
to  their  delivery,  makes  no  difference,  because, 
notwithstanding  this  fact,  the  gross  amount  of 
interest  for  thenill  term  would  not  have  been 
equal  to  8  per  cent  per  annum.  So  the  original 
contract,  if  the  bonds  ran  forty  years,  was 
not  usurious;  and  it  does  not  appear  thai  they 
contained  any  stipulation  which  would  pre- 
vent a  fair  and  legal  adjustment  of  the  interest 
between  the  parties  in  case  the  bonds  became 
due  earlier,  because  of  the  default  in  paying 
interest.  Nor  does  it  appear  that,  in  providing 
for  the  maturity  of  the  bonds  in  case  of  such 
default,  there  was  any  device  or  contrivance 
to  cover  up  usuiy.  The  above  is  applicable 
if  the  railroad  company  issued  the  bonds  and 
borrowed  money  directly  on  them.  If  that 
company  delivered  the  bonds  to  the  construc- 
tion company  unde  a  contract  with  it,  the  lat- 
ter, of  course,  had  a  right  to  sell  them  at  any 
discount  it  pleased,  and  there  would  be  no 
usury  in  such  a  transaction. 

4.  Had  the  decree  foreclosing  the  mortgage 
on  the  Georgia  Southern  &  Florida  Railro^l 
Company,  and  directing  a  sale  of  all  its  property 
in  both  states,  been  made  by  a  court  oi  the 
United  States,  its  validity  could  hardly  be 
doubted.  The  following  Federal  cases  are 
conclusive  upon  this  question,  and  we  are  con- 
fident there  are  others  to  the  same  effect:  Ran- 
dolph V.  Wilmington  d  R  R.  Co.  11  Phila.  502. 
Fed.  Cas  No.  11,663;  BUuldmm  v.  Selma  M. 
db  M.R.  Oo.2  Fllpp.  626,  Fed.  Cas.  No.  1,467; 
Wilmer  v.  Atlanta  A  R.  Air  Line  R,  Co.  2 
Woods,  C.  C.  409,  Fed.  Cas.  No.  17,775;  Id. 
2  Woods,  C.  C.  447.  Fed.  Cas.  No.  17.776; 
Muller  V.  Dow$,  94  U.  8.  444,  24  L.  ed.  207. 
The  opinion  of  Mr.  Justice  Strong  in  the  case 
last  cited  is  so  clear  and  pertinent  that  we  feel 
justified  in  making  copious  extracts  from  it: 
*'lf  such  a  foreclosure  and  sale  cannot  be 
made  of  a  railroad  which  crosses  a  state  line 
and  is  within  two  states,  when  the  entire  line 
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is  subject  to  one  mortgage,  it  is  certainly  to 
be  regretted,  and  to  hold  that  it  cannot  be 
would  be  disastrous, .  not  only  to  the  com- 
panies that  own  the  road,  but  to  the  holders  of 
bonds  secured  by  the  mortgage.  Multitudes 
of  bridges  span  navigable  streams  in  the  United 
States,  streams  that  are  boundaries  of  two 
states.  These  bridges  are  often  mortgaged. 
Can  it  be  that  they  cannot  be  sold  as  entireties 
by  the  decree  of  a  court  which  has  Jurisdiction 
of  the  mortgagors?  A  vast  number  of  rail- 
roads, partly  in  one  state  and  partly  in  an  ad- 
Joining  state,  forming  continuous  lines,  have 
been  construct^  by  consolidated  companies, 
and  mortgaged  as  entireties.  It  would  be  safe 
to  say  that  more  than  $100,000,000  have  been 
invested  on  the  faith  of  such  mortgages.  In 
many  cases  these  investments  are  sufficiently 
insecure  at  the  best  But  if  the  railroad,  un- 
der legal  process,  can  be  sold  only  in  frag- 
ments,—if,  as  in  this  case,  where  the  mortgage 
is  upon  the  whole  line  and  includes  the  mn- 
chises  of  the  corporation  which  made  the 
mortgage,  the  decree  of  foreclosure  and  sale 
can  reach  only  the  part  of  the  road  which  is 
within  the  state,— it  is  plain  that  the  property 
must  be  comparatively  worthless  at  the  safe.  A 
part  of  a  railroad  may  be  of  little  value  when 
its  ownership  is  severed  from  the  ownership  of 
another  part.  And  the  franchise  of  the  com- 
pany is  not  capable  of  division."  The  learned 
Justice  further  says  that  it  is  * 'undoubtedly  a 
reeoenlzed  doctrine  that  a  court  of  equity,  sit- 
tingln  a  state  and  having  Jurisdiction  of  the 
person,  may  decree  a  conveyance  by  him  of 
land  in  another  state,  and  may  enforce  the  de- 
cree by  process  against  the  defendant.  True, 
it  cannot  send  its  process  into  that  other  state, 
nor  can  it  deliver  possession  of  land  in  another 
Jurisdiction,  but  it  can  command  and  enforce 
a  transfer  of  the  title.  And  there  seems  to  be 
no  reason  why  it  cannot,  in  a  proper  case,  ef- 
fect the  transfer  by  the  agency  of  the  trustees 
when  they  are  complainants.  In  MeElrath  v. 
Pittsburg  &  8.  R.  Co.  55  Pa.  189,— a  bill  for 
foreclosure  of  a  mortgage, — in  which  it  ap- 
peared that  a  railroad  company,  whose  road 
was  partly  in  Pennsylvania  and  partly  in  West 
Virginia,  had  mortgaged  all  their  rights  in  the 
whole  road,  the  court  decreed  that  the  trustee 
who  had  brought  the  suit,  being  within  its 
Jurisdiction,  should  sell  and  convey  all  the 
mortgaged  proprty,  as  well  that  in  the  state 
of  West  Virginia  as  that  in  Pennsylvania. 
This  case  is  directly  in  point,  and  tends  to  Jus- 
tify the  decree  made  in  the  present  case.  The 
mortgagors  here  were  within  the  Jurisdiction 
of  the  court.  So  were  the  trustees  of  the 
mortgage.  It  was  at  the  instance  of  the  latter 
the  master  was  ordered  to  make  the  sale.  The 
court  might  have  ordered  the  trustees  to  make 
it.  The  mort^gors  who  were  foreclosed  were 
enjoined  against  claiming  property  after  the 
master's  sale,  and  directed  to  make  a  deed  to 
the  purchaser  in  further  assurance.  And  the 
court  can  direct  the  trustees  to  make  a  deed  to 
the  purchaser  in  confirmation  of  the  sale.  We 
cannot,  therefore,  declare  void  the  decree 
which  was  made." 

The  remaining  question  is.  Can  a  state  court, 
in  a  case  of  the  kind  now  under  consideration, 
with  all  the  parties  at  interest  before  it,  and 
having  Jurisdiction  of  the  corporation,  decree 
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a  foreclosure,  and  direct  a  sale  of  the  entire 
ra  Iroad  aDd  the  assets  of  the  company  in  both 
Bta  es?  We  thick  that,  taking  the  precautions 
and  following  the  course  indicated  in  the  head- 
D  ite,  it  can.  The  leading  case  in  support  of 
this  proposition  is  that  of  McElrath  v.  FitU- 
burg  A  8.  R.  Co.  aupra,  mentioned  by  Mr. 
Justi  *e  Strong.  It  is,  for  our  purpose,  sq uarely 
in  point;  and  the  fact  that  it  was  cited  approv- 
ingly in  a  case  decided  by  the  Supreme  Court 
of  th '  United  States  makes  it  a  very  strong 
authority.  It  would  therefore  seem  immate- 
rial wnetber  the  jurisdiction  in  question  is  ex- 
ercised by  a  state  or  a  Federal  court.  We 
deem  it  unnecessary  to  say  more  on  this  sub- 
ject, except  to  cite  the  following  authorities, 


which  to  a  greater  or  less  extent,  sustain  the 
conclusion  we  have  readied.  Mead  y.  ^ew 
York,  H.  df  N.  R,  Co.  45  Conn.  199;  Band  y. 
Siioanndk  di  C  EL  Co.  12  S.  C.  814;  Wood  y. 
Ooodmn,  49  Me.  260,  77  Am.  Dec.  259;  3 
Wood.  Railway  Law,  §  474;  Jones,  Railroads* 
§§  418,  414. 

If  the  foregoing  views  are  sound,  it  follows^ 
of  course,  that  in  admitting  the  evidence  re- 
ferred to  in  the  head  note  no  error  was  com- 
mitted by  our  gifted  Brother  €himble,  of  ibe 
circuit  bench,  who  handled  with  great  skill 
these  important  and  somewhat  complicated 
cases. 

Judgment  affirmed. 
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!•   The  modes  of  alienation  by  the  wifto 

prescribed  la  an  Instrument  oreatiDir  a  separate 
estate  in  her  are  not  exoluslve  of  other  modes, 
unless  such  an  intention  can  be  dearly  gathered 
from  the  face  of  the  instrument. 

2*  A  wife  is  oonelnslTely  preenmed  to 
have  intended  to  make  such  separate  estate 
as  she  owned,  free  from  restraint,  at  the  time  of 
making  a  contract,  liable  therefor,  unless  a  oon- 
urary  Intention  Is  expressed  in  the  contract. 

8.  The  equitable  separate  estate  of  a 
Wilis  may  consist  of  any  property  and 
of  any  interest  therein*  and  its  nature  and 
extent  are  to  be  determined  according  to  the 
intention  of  the  creator  as  ascertained  from  the 
construction  of  the  instrument  by  which  It  is 
created;  and  it  is  not  arbitrarily  limited  to  such 
interest  or  property  as  would  otherwise  inure  to 
the  husband  at  common  law. 

4.  The  liability  of  the  equitable  sepa- 
rate estate  of  a  wife  for  her  debts  con- 
tracted on  faith  thereof  does  not  terminate 
upon  disooTcrture  by  the  death  of  the  wife  or 
husband,  uoless  the  estate  .is  determined  by  the 
particular  erent  that  terminates  the  ouyerture. 

6.  A  wife's  equitable  separate  real 
property  which  is  without  restraint  of 
alienation  by  her  may  be  sold  under  decree  af- 
ter her  death  to  discharge  her  general  engage- 
ments contracted  on  faith  of  her  separate  estate, 
where  her  separate  personal  estate  is  insufficient 
for  that  purpose,  and  the  rents  and  profits  of  the 
real  estate  wUI  not  within  a  reasonable  time 
amount  to  enough  to  discharge  them. 

(Buchanafi,  J.,  dUeenttJi 

Nora.— While  modern  statutes  have  made  much 
ohange  in  the  property  rights  of  husband  and  wife 
tn  most  states,  the  abovA  decision  respecting  the 
equitable  separate  estate  of  a  wife  and  its  liability 
for  her  debts,  especially  after  her  death,  will  be 
valuable  in  several  Jurisdlctlona  As  to  the  implied 
liability  of  a  wife  for  family  expenses,  see  tiote  to 
Dodd  V.  8t.  John  (Or.)  16  L.  B.  A.  717. 

As  to  the  liability  of  community  property  for 
debts,  see  note  to  Oregon  Imp.  Co.  y.  Sagmeister 
<W88h.)  19  L.  R.  A.  283. 

As  to  rights  in  estates  by  the  entirety,  see  tiote  to 
Hiles  ▼.  Fisher  (N.  Y J  80  L.  K.  A.  80fi. 
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APPEAL  by  defendants  from  a  decree  of 
the  Chancery  Court  of  Richmond  eatab> 
lishing  plaintiffs'  claim  against  certain  sepa- 
rate property  of  Mary  Triplett  Haxall  for  debta 
which  she  had  contracted.    Affirmed 

A  parcel  of  land  on  Franklin  street  in  the 
city  of  Richmond  was  conveyed  in  trust  for 
the  sole,  separate,  and  ezclosive  use  and  bene- 
fit of  Mary  Triplett  Haxall  free  from  the  debts, 
contracts,  control,  management,  and  marital 
rights  of  her  husband,  present  or  future,  with 
power  in  the  trustee  **to  sell,  exchange,  or  dis- 
pose of  the  property  whenever  directed  so  to 
do"  by  Mary  Triplett  Haxall  by  a  writing  un- 
der her  hand  attested  by  two  witnesses,  the 
proceeds  to  be  given  to  her  to  be  disposed  of 
as  she  might  wish  or  to  be  invested  as  she 
might  direct  She  was  also  given  full  power 
to  dispose  of  the  propertjr  by  will.  She  died 
in  1892,  leaving  a  will  which  devised  the  prop- 
ertv  to  her  husoand  for  life  with  remainder  to 
defendants  in  this  action. 

Further  facts  appear  in  the  opinion. 

Meeers,  Peipraun  A  String^ellow,  for  ap- 
pellanta: 

The  terms  of  the  deed  import  abeolute  do- 
minion neither  as  to  the  corpus  nor  profita  of 
her  estate,  and  her  estate  and  her  power  of 
alienating  or  charging  the  same  are  most  essen- 
tially modified  and  restrained  by  the  decisiona 
of  this  court  and  by  statute  law. 

See  JuBtiB  v.  English,  80  Gratt  672;  AcU 
1877-78,  p.  248. 

The  separate  estate  was  created  only  for  the 
purpose  of  excluding  the  common-law  marital 
right  of  the  husband,  and  to  secure  to  the  wife 
an  independent  estate  and  income  free  from 
the  control  and  influence  of  her  husband. 

Kelly,  Contracts  of  Married  Women,  p.  282. 

The  mere  creature  of  equity  is  allowed  and 
maintained  for  the  protection  and  maintenance 
of  the  wife  against  the  improvidence  and  mis- 
fortune of  the  husband,  and  consequently  it 
has  its  existence  only  during  the  period  of 
CO  ve  rt  u  re 

Cooney  T.  Woodburn,  88  Md.  826;  1  Beach, 
Mod.  Eo.  209;  ToUy.  Dederer,  18  N.  Y.  209, 73 
Am.  Dec.  503;  Radford  v.  Carwile,  18  W.  Va. 
671;  Howe  v.  Stortz,  27  W.  Va.  555;  Leehmer^ 
V.  Brotheridge,  82  Beav.  863. 
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So  purely  was  the  benefit  to  the  wife  alone 
-coDtemplated  that  this  separate  estate  was 
^rigioallj  not  liable  for  any  of  her  contracts 
•or  enfnigements  made  dario^  the  coverture. 

TuUeU  y.  Arrrutrong,  4  Myl.  &  C.  405. 

There  is  nowhere  any  hint  that  it  was  de- 
signed to  extend  her  control  over  the  eorpus 
of  her  separate,  any  more  than  over  that  of  her 
•common  law,  real  estate  to  the  injury  of  the 
heir,  ever  the  prime  favorite  of  the  law.  The 
modem  doctrine  of  courts  of  equity  is  founded 
•on  what  appears  to  be  a  misconception  of  the 
leadinji^  principle  of  a  settlement  which  ob- 
viously is  to  disable  the  husband  and  not  to 
•enable  the  wife, — at  least  further  than  is  con- 
sistent with  the  security  of  her  title,  of  which 
the  grantor  ought  in  the  particularcase  to  judge. 

Thomas  v.  FoltoeU,  2  Whart.  11, 80  Am.  Dec. 

This  oonrt  should  not  assume  legislative 
functions  and  extend  it  beyond  the  reason  and 
necessity  which  gave  rise  to,  and  has  been 
.•supposed  to  justify  its  creation. 

Butchings  v.  Commercial  Bank,  91  Ya.  68; 
Wut  V.  Wett,  8  Hand.  (Ya.)  885;  JuttU  v. 
English,  80  Gratt.  574. 

The  corpus  of  the  wife's  separate  real  estate 
<ould  in  no  case  be  held  liable  for  her  general 
«Dgagement8.except  where  specifically  charged 
thereon  by  her  own  act,  whether  suit  should 
be  brought  during  her  life  or  after  herdeath. 

tiiilme  V.  Tenant,  1  White  &  T.  Lead.  Oas. 
In  Eq.  4th  ed.  pt.  2.  p.  679:  Allen  v.  Pap- 
toorth.  1  Yes.  8r.  168;  Eealley  v.  Thomae,  15 
Yes.  Jr.  596;  Norton  v.  TurviU,  2  P.  Wms. 
144;  Court  v.  Jeffery,  1  Sim.  &  8lu.  107. 

Since  Taylor  v.  Meade,  4  De  G.  J.  &  S.  597, 
41  married  woman,  unless  restricted,  may  in 
England  charge,  alien,  encumber,  convey,  or 
•devise  the  corpus  of  her  separate  real  estate  by 
her  sole  act,  in  all  respects  as  hfeme  sole. 

But  Taylor  v.  Meads  has  not  been  followed 
In  Yirginia.  The  married  woman  here,  **a8 
to  ber  separate  real  estate,  has  no  power  to  dis- 
pose of  the  same  unless  the  deed  or  instrument 
<:reating  the  same  confers  such  power  on  her." 

IHUard  v.  Di/lard  (Ya.)  21  8.  E.  670;  Chap- 
fnan  v.  Price,  88  Ya.  894;  Justis  v.  English, 
^  Gratt.  571;  OhrUtian  v.  JSTe^n,  80  Ya.  874; 
Tnylor  V.  Guesen,  90  Ya.  42;  Leake  v.  Benson, 
29  Gratt  157;  Harehberger  v.  Alger,  81  Gratt. 
-62;  FiUer  v.  Tyler,  91  Ya.  458. 

In  Yirginia  the  separate  estate  of  a  married 
woman  is  liable  for  her  general  engagements 
only  to  the  extent  of  her  personalty  and  the 
rents  and  profits  of  her  realty,  whether  such 
liability  is  treated  as  an  incident  of  the  estate 
•or  is  based  on  her  presumed  intention  to  bind  it. 

Fronk  v.  Ulunfdd,  88  Gratt.  877;  French 
-v.  Waterman,  79  Ya.  623;  Radf<yrd  v.  Carwile, 
IS  W.  Ya.  585;  Kelly,  Contracts  of  Married 
Women,  584;  Taylor  v.  Oueeen,  supra. 

This  must  be  so  on  principle,  for  the  posses- 
'Cion  of  a  separate  estate  does  not  enlarge  the 
wife's  capacity  to  contract  ao  as  to  bind  her- 
^If  personally. 

Tale  V.  Dederer,  18  N.  Y.  270,  72  Am.  Dec. 

Only  the  rents  and  profits  accruing  during 
the  9a0f'%te  can  be  subjected  to  the  married 
«v»l  engagements. 
'hrwile,  18  W.  Ya.  674;  Hogg  t. 
Va.  2G0;  Mughee  v.  Hamilton, 


19  W.  Ya.  871;  Hou>e  v.  BtorU,  27  W.  Ya.  559; 
Macqueen,  Husb.  &  W.  818;  Nix  v.  Bradley, 
6  Rich.  Eq.  57;  Bishop,  Married  Women, 
§§  795.  796;  TuUett  v.  Armstrong,  1  Beav.  22. 

If  this  court  should  hold,  upon  the  principle 
of  estoppel,  substitution,  or  any  other  ground, 
that  the  rents  and  profits  accruing  during  the 
lifetime  of  the  wife  are  liable  for  her  general 
engagements  made  during  the  coverture,  it  cer- 
tainly does  not  follow  that  the  rents  and  profits 
arising  after  herdeath  are  in  like  manner  liable, 
and  certainly  not  under  the  terms  of  the  deed 
in  question. 

waul  V.  Kirkman,  25  Miss.  619:  1  Beach, 
Mod.  £q.  207;  Schouler,  Dom.  Rel.  4th  ed. 
§  107;  Cord.  RighU  of  Married  Women,  2d  ed. 
^  256,  note:  Clancy,  Husb.  &  W.  p.  2^2;  AUen 
V.  PapvDorth,  1  Yes.  8r.  168;  Grigby  v.  Cote, 
Id.  517;  2  Bpence,  Eq.  Jur.  547. 

The  general  engagement  of  the  wife  does 
not  constitute  any  lien  on  the  corpue  of  her 
separate  estate. 

Hughes  Y.  Hamilton,  19  W.  Ya.  895;  French 
T.  Waterman, supra;  Oorev.Knight,2YeTn.53b, 

That  separate  estate  is  in  fact  suspended  dur- 
ing discoverture  brought  about  by  the  death  of 
the  husband. 

Nickell  V.  Hdndly,  10  Gratt.  846,  and  cases 
cited:  1  Lead.  Cas.  in  Eq.  pt.  2,  4th  ed.  714, 
769,  and  cases  cited. 

To  hold  that,  while  in  Yirginia  a  married 
woman  cannot,  unless  expressly  authorized  so 
to  do,  convey  the  corpus  of  her  separate  realty 
b^  her  sole  deed,  she  can  nevertheless,  by  the 
simple  execution  of  her  promissory  notes, 
pledge  the  rents  and  profits  thereof  forever, 
would  be  to  establish  a  principle  somewhat 
more  anomalous  than  any  yet  advanced  in  re- 
spect to  property  laws.  "If  a  man  seised  of 
lands  in  fee  by  his  deed  granteth  to  another  the 
profits  of  those  lands  to  have  and  to  hold  to 
him  and  his  heirs,  and  maketh  livery  secundum 
formam  charta,  the  whole  land  itself  doibe 
passe;  for  what  is  the  land  but  the  profits 
thereofr 

PoUoek  T.  Farmer/  Loan  dk  T.  Co.  157  U.  8. 
590.  89  L.  ed.  822. 

Mrs.  Haxall  gave  no  lien  on  the  corpus  of 
her  land,  and  could  not  in  law  or  in  equity  by 
notes  alone  give  any  perpetual  lien  on  its  rents 
and  profits.  Her  separate  estate  in  her  land 
ceased  at  her  death,  and  that  alone  she  pledged 
to  her  creditors. 

Bishop,  Married  Women,  g  868;   Pike  v 
Fitsgiibon,  L.  R.  17  Ch.  Div.  454;  Ex  parts 
Jones,  L.  R.  12  Ch.  Div.  488;  8  Pom.  Eq.  Jur. 
§  1121;  West  v.  West,  8  Riind.  (Ya.)  884. 

Mr,  Jalien  Bryant  also  for  appellants. 

Messrs,  Christian  &  Christian,  for  ap 
pellees: 

Under  such  settlements  as  this,  where  the 
feme  has  the  absolute  estate,  and  plensry 
powers  of  disposal,  the  trustee  merely  holcfs 
the  legal  title  and  has  no  discretion  to  refuse  to 
obey  her  directions. 

2  Perry,  Tr.  §§  654,  655, 667;  Hulme  v.  Ten- 
ant,  1  Lead.  Cas.  in  Eq.  Hare&  W's  notes,  894; 
Jaques  y.  Methodist  Episcopal  Church,  17  Johns. 
549, 8  Am.  Dec.  447;  Burks,  Separate  Estates, 
p.  19. 

The  expression  of  one  method  of  alienation 
does  not  impliedly  prohibit  others. 

Lee  V.  Ba7ik  of  United  States,  9  Leigh,  200; 
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WoodBon  ▼.  PerHns,  6  Gratt.  845;  Christian  v. 

The  separate  estate  is  chargeable  with  debts 
eoDtracted  for  its  benefit. 

Cater  Y.  Etdeigh,  4  Desauss.  Eq.  19,  6  Atd. 
Dec.  596;  James  y.  Mayrant,  4  Desauss.  Eq. 
591,  6  Am.  Dec.  680;  miott  y.  Oower,  12  K.  1. 
79, 84  Am.  Rep.  600;  Tvrner  v,  Mat9,  96  Mo. 
22;  Bishop,  Married  Women,  g  847;  NicoU  v. 
yew  York  d  E.  R,  Co.  12  N.  Y.  121;  TayU/tY. 
Meade,  4  De  G.  J.  &  S.  597. 

The  separate  use  standing  alone  ^ves  the 
wife  the  power  of  disposition  as  if  she  were  a 
single  woman. 

Cooper  ▼.  Macdmald,  L.  R.  7  Ch.  Div.  292; 
Lewin,  Trusts  &  Trustees.  *644,  645;  8Uad 
V.  NeUon,  2  Beav.  246;  Pride  v.  Bubb  L.  R.  7 
Oh.  64;  HaU  t.  Waterhouse,  11  Jur.  N.  8.  861; 
Johneon  y.  OaOagher,  8  De  G.  F.   &  J.  509. 

Not  only  the  income,  but  the  eorpue  of  any 
property,  whether  real  or  personal,  may  be 
limited' to  the  separate  use  of  a  married 
woman. 

Wms.  Real  Prop.  p.  225;  Bright,  ^usb.  & 
W.  p.  204;  BaggeU  v.  Meux,  1  pLm.  Oh.  627; 
Macqueen,  Husb.  &  W.  66,  Law  Lib.  295;  1 
Oord,  Rights  of  Married  Women,  $  774;  Kelly, 
Oontracts  of  Married  Women,  pp.  218-244,  and 
cases  cited  in  notes. 

A  bill  filed  agaidst  Aferne  eoie  in  order  to  af- 
fect her  separate  estate  will  not  be  defeated  by 
the  subsequent  death  of  her  husband,  although 
the  separate  use  thep*  ceases. 

FieldY,  Sowle,  4Ru8S.  Oh.  112;  Nail y.  Pun- 
ter, 5  Sim.  555;  ffeatley  y.  Thomas,  15  Yes.  Jr. 
596;  Kenge  y.  DelataU,  1  Yern.  826;  Johnson 
T.  Gallagher,  8  De  G.  F.  &  J.  518. 

After  the  death  of  tifeme  sole  coYert  haYing 
separate  property,  creditors  may  file  a  bill  for 
the  payment  of  their  debts. 

Otoens  Y.  Diekeneon,  1  Oraig  &Ph.  48;  Qreg- 
ory  Y.  Lockyer,  6  Madd.  90.  See  1  Jartpan, 
Wills,  *89,  40;  1  Bishop,  Married  WoDoeo, 
g§  861-868;  Story,  Eq.  Jur.  §  1890. 

When  the  Yircrinia  decisions  are  carefully 
examined  none  can  be  found  that  are  in  point 
inconsistent  with  the  decree  entered  byvthe 
learned  and  able  chancellor  who  decided  this 
case  in  the  court  below. 

West  Y.  West,  8  Rand.  (Ya.)  878;  Vigonneau 
Y.  Pegram,  2  Leigh,  183;  Williamson  y.  Beek- 
han,  8  liCi^h,  20;  Leey,  Bank  of  United  States, 
9  Leieh,  200.  See  Newman  y.  Moore,  94  Ey. 
147;  Woodson  v.  Perkins,  5  Gratt.  845;  Nixon 
V.  Bose,  12  Gratt.  425;  Penn  y.  Whitehead,  17 
Gratt.  508,  94  Am.  Dec.  478;  McChesney  y. 
Brown,  25  Gratt  893;  DamaU  y.  Smith,  26 
Gratt.  878;  Hawley  y.  Twyman,  29  Gratt.  728; 
Bank  of  Greeneboro  y.  Chambers,  30  Gratt.  202, 
32  Am.  Rep.  661;  Ropp  y.  Mimor,  33  Gratt. 
97;  Bailey  y.  BiU,  77  Va.  492;  Green  y.  Clai- 
borne, 83  Va.  886;  JustU  y.  Kngliah,  30  Gratt. 
565;  Garland  Y.  Pamplin,  82  Gratt.  805;  Frank 
Y.  Lilienfeld,  33  Gratt.  398;  French  v.  Water- 
man,19YA,  617;  Christian  y.  Keen,  00  Ya. 
369;  Wynn  y.  Lmtthan,  86  Va.  946;  Gentry  y. 
Gentry,  87  Ya.  478;  Virginia  Coal  dbl.  Co,  y. 
Boberfon,  88  Ya.  117;  Taylor  y.  Cuasen,  90  Ya. 
40;  DUlard  y.  Dillard  (Ya.)  21  S.  E.  670; 
NorrU  Y.  Woods,  89  Ya.  873. 

There  are  other  Yirginia  flecisions  which  de- 
cide the  principle  involYed  in  our  favor. 

BurgingY,McDoweU,^Qx9Lii.  236;  Burnett 
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Y.  Hawpe,  25  Gratt  481;  Leake  v.  Benson,  2^ 
Gratt  153. 

The  specification  of  one  mode  of  alienatioi^ 
will  not  exclude  others. 

Burks,  Separate  £^tate8,_p.  88;  Christian  y. 
Keen,  80  Ya.  869;  Lee  v.  United  States  Bnnk^ 
9  Leigh,  200;  Woodson  y.  Perkins,  5  Gratt'845;^ 
Frank  v.  LiHertfeld,  83  Gratt  895. 

A  general  power  of  devising  property,  when 
exercised  in  favor  of  mere  volunteers,  renders 
the  property  liable  for  all  debts  of  the  appointer, 
on  the  principle  that  equity  requires  that  the 
donee  of  the  power  should  be  Just  before  he  be- 
generous. 

18  Am.  &  Eng.  Enc  Law,  p.  986;  Wms^ 
Real  Prop.  ed.  1894.  pp.  488,  489;  Fleming  v. 
Buchanan,  3  De  G.  M.  &  G.  976. 

This  doctrine  has  been  applied  by  tecent 
English  decisions  to  married  women  exercising- 
a  power  of  disposition  by  will;  and  they  have 
held  that  such  disposition  makes  the  property 
disposed  of  liable  to  the  wife's  engagements. 

London  Chartered  Bank  v.  Lempriere,  L.  R» 
4  P.  0.  572;  Mayd  v.  Field,  L.  R.  8  Oh.  Div. 
587;  Be  Barvey's  Estate,  L.  R.  18  Oh.  Div. 
216;  Hodges  v.  Bodges,  L.  R.  20  Oh.  Div.  749. 

Mr,  A.  W«  Patterson  also  for  appel- 
lees. 

Rlely*  J.,  delivered  the  opinion  of  the 
court: 

The  liability  of  the  equitable  separate  .es- 
tate of  a  married  woman  after  her  death  for 
her  general  engagements  is  the  important 
question  that  confronts  us  in  this  case.     Is 
it  liable  at  all,  and,  if  bo,  in  what  manner 
and  to  what  extent?    This  precise  question, 
so  far  as  I  am  aware,  has  not  heretofore  been 
directly  presented  to  this  court  for  decision. 
The  solution  of  this  vexed  question  depends 
upon  and  must  be  governed  by  the  nature  of 
the  separate  estate,  and  the  extent  of  the 
power  of  the  married  woman  over  it.    What- 
ever may  have  been  the  adjudications  and 
Judicial  expressions  of  the  courts  of  England 
and  of  this  state  in  the  past,  it  is  now  settled, 
both  there  and  here,  that  where  property  is  set- 
tled to  the  separate  use  of  a  married  woman, 
and  the  power  is  given  to  her,  expressly  or 
impliedly,  to  deal  with  it,  she  has  the  other 
power  Incident  to  property  in  general,  name- 
ly, the  power  of  creatine  debts  to  be  paid 
out  of  it;  and  a  court  of  equity  will  give 
effect  to  them,  not  as  personal  liabilities, 
but  by  laying  hold  of  the  separate  property, 
and  subjecting  it  to  the  payment  of  the  debt» 
contracted  by  her  with  reference  to  her  sepa- 
rate property,  and  upon  the  faith  and  credit 
of  it.     Hulme  v.   Tenant,  1  Bro.  Ch.  16.  1 
White  <&  T.   Lead.   Oas.   in  Eq.   pt.  2,  p. 
679;  Owens  v.  Dickenson,  Oraig  &  Ph.  48; 
Bank  of  Greensboro  v.    Chambers,  30  Gratt. 
202.  82  Am.  Rep.  661 ;  Jnstis  v.  Englvih,  30 
Gratt.    565;   Frank  v.    Lilienfeld,  83  Gratt. 
377 ;  Bain  v.  Buff,  76  Va.  374 ;  Christian  v 
Keen,  80  Va.  369. 

Where  tho  instrument  creatin  :  the  separate 
estate  prescribes  one  mode  of  alienation  by 
the  wife,  the  prescribing  of  thit  mode  is  not 
to  be  construed  as  an  inteof  >jn  to  exclude 
Alienation  by  her  in  any  oJ  '  manner,  un- 
less an  intention  to  do  so  can  clearly  gath> 
ered  from  the  face  of  the  ins       nent.    Lee  y 
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Bank  tf  United  SUUa,  9  Leigh,  200 ;  WoodsM 
T.  Plsrkins,  5  Gntt.  345 ;  FVunk  v.  LilUf^M, 
and  C^triitian  y.  Eeen^  supra.  This  is  said 
bj  Hr.  Burks,  in  his  admirable  treatise  on 
Separate  Estates  (page  88) ,  to  be  the  decided 
weight  of  authority,  both  English  and  Amer- 
ican. When  the  separate  estate  is  created. 
It  is  neyertheless  competent  for  the  settlor 
to  indicate  what  shall  be  the  extent  of  her 
control  over  it.  Ue  may,  contrary  to  the 
course  of  the  common  law,  impose  restraint, 
either  absolute  or  qualified,  on  her  power  of 
alienation ;  and  his  intention  to  restrain  may 
be  either  express  or  implied,  but  in  either 
case  it  must  be  clear.  When  such  Intention 
appears,  or  can  be  gathered  from  the  whole 
inatniment,  —the  language  used,  the  scheme 
of  settlement,  or  the  facU  and  circumstances 
of  the  particular  case  to  be  gathered  from 
the  instrument, — equity  will  respect  it,  and 
enforce  the  restraint  that  may  be  imposed. 
Bain  t.  Buff,  mpra;  Burks,  Separate  Es- 
tates, 88 :  1  Bishop,  Married  Women,  g  859. 
And  in  the  enforcement  of  the  general  en- 
gagements of  a  married  woman  haying  an 
equitable  separate  estate,  when  it  is  once 
established  thst  the  contract  which  it  is 
aoaght  to  enforce  is  hers,  it  is  presumed,  as  a 
matter  of  law,  that  she  intended  to  make  li- 
able for  it  such  separate  estate  as  she  owned, 
free  from  restraint,  at  the  time  of  entering 
into  the  engagement^  unless  the  contrary  in*^ 
tcDtion  is  expressed  in  the  contract;  and  a 
court  of  equity  will  so  subject  it,  or  so  much 
of  it  as  may  then  be  owned  by  her.  Va.  Code, 
§  2295 ;  Burks,  Separate  Estates,  p.  86 ;  Frank 
T.  LilienfM,  tupra;  Pike  y.  FiUgihbon,  L.  R. 
17  Ch.  Diy.  454 ;  Pom.  £q.  Jur.  (^  1128.  So 
much  for  her  power  oyer  her  separate  estate. 
The  next  inquiry  is:  Of  what  may  the 
separate  estate  consist?  And  according  to 
what  rule  are  its  nature  and  extent  to  be 
determined  and  flxedT  Are  the  nature  of  the 
estate  and  the  degiM«of  the  interest  of  the 
married  woman  in  i^^  be  fixed  by  certain 
arbitrary  rules,  whisA  may  or  may  not,  in 
the  particular  case,  ereate  in  her  a  separate 
estate  to  the  extent  intended  by  the  settlor, 
or  are  they  to  be  arrived  at  by  the  natural 
and  reasonable  method  of  inspecting  the  in- 
strument creating  the  estate,  and  discoyering 
the  intention  of  the  settlor,  and  then  constru- 
ing the  instrument  and  fixing  the  character 
of  the  estate  and  the  quantity  of  the  interest 
of  the  married  woman  in  it  according  to  such 
intention?  When  equity  first  created  the 
separate  estate,  the  main  purpose  was,  no 
doubt,  to  Intercept  the  marital  rights  of  the 
husband ;  but,  if  it  ever  restricted  the  sepa- 
rate estate  to  such  of  the  property  of  the 
married  woman  as  her  husband  would  have 
been  entitled  to  by  virtue  of  his  marital 
rights  at  common  law,  such  rule  has  long 
since  been  departed  from.  **  Property  of  any 
kind,  real  or  personal,  and  any  interest  there- 
in," says  Pomeroy  in  his  Equitf  Jurispru- 
dence (1 1103),  **may  be  conveyed,  settled,  or 
held  to  the  wife's  separate  use.  Her  equita- 
ble separate  estate  may,  therefore,  include 
estates  in  fee  in  land,  in  possession,  or  re- 
version, life  estates,  estates  for  years,  things 
in  action,  securitips,  specific  chattels,  or 
money.*     And  not  less  comprehensive  and 
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emphatic  is  the  language  of  Williams  in 
his  work  on  Real  Property  :  "Not  only  tlio 
income,  but  the  eorpuA^  of  any  property, 
whether  real  or  personal,  may  hie  limited  to 
the  separate  use  of  a  married  woman."  p. 
226.  See  also  Bright,  Hush.  <fe  W.  p.  204. 
"It  was  contended  at  the  bar,"  saia  Lord 
Westbury  in  Taj/lor  y.  M^nde,  4  DeG.  J.  & 
S.  597,  "that  the  effect  of  this  devise  was  to 
give  the  married  woman  an  estate  to  her  sepa- 
rate use  only  during  the  joint  liyes  of  herself 
and  her  husband,  with  remainder  to  herself 
in  fee.  But  that  is  not  the  true  constructioa 
of  the  will ;  the  estate  given  to  Elizabeth 
Meads  [who  was  the  married  woman]  is  ono 
and  entire,  beinj;  the  equitable  estate  in  fee, 
with  a  declaration,  the  effect  of  which  Is, 
that  her  husband  shall  have  no  interest  in 
the  estate  so  devised,  nor  shall  the  wife  be 
under  any  disability  with  respect  to  such 
estate  by  reason  of  her  existins^  coverture, 
but  shall  have  the  same  rights  of  enjoyment 
and  disposition  as  if  she  were  a  single,  and 
not  a  married,  woman. "  In  Surging  v.  Me- 
Dowdl,  80  Gratt.  286,  it  was  held  that  the 
married  woman  took  a  separate  estate  in  fee 
in  the  land  under  the  settlement  made  upon 
her.  and  that  her  sole  deed  vested  in  the  pur- 
chaser, to  whom  she  had  sold  and  conveyed 
it,  a  perfect  title.  The  equitable  separate 
estate  may  therefore  consist  of  any  property 
and  of  any  interest  therein.  It  is  what  the 
settlor  intended  It  to  be,  according  as  the 
intention  may  be  ascertained  by  the  true  con- 
struction of  tiie  instrument  by  which  the  trust 
for  the  separate  use  is  created,  and  is  not  ar- 
bitrarily limited  to  the  interest  or  property 
covered  by  the  marital  rights  of  the  husband 
at  common  law. 

This  brings  us  to  the  main  question :  To 
what  extent  and  in  what  manner  will  a  court 
of  equity  enforce  the  general  engagements  of 
a  married  woman  against  her  equitable  sepa- 
rate estate?  It  has  been  repeatedly  held  by 
this  court  that,  unless  the  power  of  aliena- 
tion by  the  married  woman  be  restrained  by 
the  instrument  creating  the  estate,  all  the 
personalty  and  the  rents  and  profits  of  all 
the  realty  settled  to  her  separate  use  may  be 
subjected  to  their  payment.  As  to  this,  there 
has  never  been  any  difficulty,  but  the  con- 
troversy has  been  as  to  the  right  to  subject 
the  corpue  of  the  real  estate  by  a  sale  there- 
of. I  can  recall  no  case  in  which  this  court 
has  gone  so  far,  and  none  was  cited  by  coun- 
sel in  argument.  In  the  case  of  Frank  v. 
Lilienfeld,  88  Gratt.  899,  Judge  Burks,  in 
delivering  the  unanimous  opinion  of  the 
court,  said:  "I  think  the  English  rule,  a» 
stated  by  Lord  Thurlow,  is  substantially  cor- 
rect ;  and  therefore,  to  satisfy  a  general  en- 
gagement of  the  wife  (and  by  general  en- 
gagement I  here  mean  an  engagement  made 
with  reference  to  her  separate  estate,  so  as  to 
make  it  liable  in  a  general  sense,  but  which 
does  not  amount  to  a  specific  lien  of  any  sort 
upon  such  estate),  the  psrsonal  property, 
where  the  interest  of  the  wife  is  ahgolnte. 
and  there  is  no  restraint  upon  the  alienation 
of  such  property  imposed  by  the  instrument 
creating  the  separate  estate,  may  be  sold  by 
decree  of  the  court,  and,  under  like  condi- 
tions, the  rents  and  profits  of  the  separate 
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real  property  may  be  subjected ;  and  to  that 
€nd,  followiDg  the  analogy  of  the  law  so 
far,  such  real  estate  may  be  leased  from  time 
to  time,  by  order  of  the  court,  until  the  debt 
out  of  the  rents  be  discharged ;  but  in  no 
case,  I  think,  should  the  real  estate  or  any 
part  thereof  be  sold  by  decree  to  satisfy  tiie 
debt  of  the  wife  unless  such  debt  be  one  se- 
cured by  specific  lien  on  such  estate,  created 
in  a. mode  which  conforms  to  the  mode  re- 
quired for  a  valid  disposition  by  her  of  that 
c'state.  If  the  creditor  desires  to  bind  the 
real  estate  in  such  a  wav  as  shall  authorize 
the  sale  of  it  for  the  satisfaction  of  his  debt, 
let  him  take  the  appropriate  security  within 
the  power  of  the  wife  to  give.  If  he  fail  to 
do  this,  equity  cannot  provide  him  a  security 
which  he  has  neglected  to  provide  for  him- 
self." I  have  quoted  thus  fully  from  this 
opinion  because  it  was  concurred  in  by  all 
the  members  of  the  court,  and  lays  down  with 
great  accuracy  and  clearness  the  rule  as  to 
the  liability  of  the  equitable  separate  estate, 
according  to  the  long  course  of  decision  in 
this  state,  except  that,  so  far  as  I  am  aware, 
it  is  tlie  only  case  in  which  it  is  stated  that 
in  no  case  should  the  real  estate,  or  any  part 
thereof,  be  sold  to  satisfy  the  debt  of  the 
wife,  unless  such  debt  be  one  secured  by 
specific  lien  on  such  estate.  Nevertheless, 
this  court,  in  the  enforcement  of  the  general 
engagements  of  the  wife,  has  never  gone 
further  than  to  subject  to  their  payment  the 
personalty  and  the  rents  and  profits  of  the 
fealty ;  and  the  doctrine  that  the  carpus  of 
the  real  estate — certainly  as  a  general  rule — 
will  not  be  sold  to  satisfy  tlie  general  engage- 
ments of  a  married  woman  is  deeply  im- 
bedded in  the  law  of  this  state.  This  is  sus- 
tained by  an  unbroken  line  of  decisions, 
many  of  which  are  collated  in  Burks  on  Sepa- 
rate Estates,  p.  22,  note.  If  we  say  now  that 
these  decisions  are  all  wrong,  and  that  the 
^orptis  of  the  real  estate  may  be  sold  in  all 
cases,  will  not  our  successors  have  more  right 
to  reverse  our  decision  than  we  have  to  re- 
verse those  of  our  predecessors  that  may  be 
said  to  be  hoary  with  age?  These  decisions 
were  made  by  this  court  when  it  was  com- 

f»osedof  judges  of  eminent  ability  and  leani- 
ng, and  are  entitled  to  the  greatest  weight 
and  respect.  As  was  said  by  Chief  Justfce 
Church  in  YaU  v.  Dederer,  68  N.  Y.  835,  in 
delivering  the  opinion  of  the  court  of  appeals 
of  New  York  upon  a  similar  question :  *'It 
is  better  to  adhere  to  a  rule  of  doubtful  pro- 
priety, which  has  been  deliberately  settled 
Tor  a  long  series  of  years,  and  repeatedly  re- 
Iterated  by  all  the  courts  of  the  state,  than, 
by  overturning  it,  to  weaken  the  authority 
of  judicial  decisions,  and  render  the  law 
fluctuating  and  uncertain. "  I  am  aware  that 
there  exists  a  decided  difference  of  opinion 
•among  judges  and  lawyers  upon  the  particu- 
lar question  in  controversy  here,  which  makes 
it  all  the  more  proper,  if  the  general  rule,  so 
long  and  so  uniformly  adhered 'to  by  this 
court,  is  to  be  abrogated,  that  it  should  be 
done  by  legislative  power.  But,  while  this 
oourt  has  never  gone  further  than  to  subject 
the  personalty  and  the  rents  and  profits  of  the 
realty  to  the  payment  of  the  general  engage- 
ments of  the  married  woman,  yet  the  right 


to  subject  them  is  not  confined  to  the  period 
of  the  coverture.  If  these  are  liable  for  her 
debts  during  the  coverture,  and  may  be  sub- 
jected to  that  end  during  that  period,  no 
good  ground  is  perceived,  nor  can  any  valid 
reason  be  assigned,  why  they  should  not  con- 
tinue to  be  liable  after  the  termination  of  the 
coverture,  whether  by  her  owe  death  or  that 
of  her  husband  or  otherwise,  unless  the  es- 
tate is  determined  by  the  particular  event 
that  terminates  the  coverture.  Once  liable, 
the  right  to  subject  it  to  the  extent  of  the 
separate  estate  should  continue  until  the  debts 
are  discharged. 

In  Bopp  v.  Mimor,  88  Gratt.  97,  116,  Judge 
Burks  said:  ** The  subsequent  discoverture 
.  .  .  cannot  per  m  give  an^  other  or 
greater  force  and  effect  to  her  prior  engage- 
ments than  they  had  during  the  coverture. 
Such  engagements  did  not  bind  her  person- 
ally either  at  law  or  In  equity,  so  as  to  war- 
rant a  personal  judgment  or  decree  against 
her.  They  affected  her  separate  estate  to 
the  extent,  and  only  to  the  extent,  of  her 
then- existing  powers  over  it.  They  had  no 
other  operation.  Her  subsequent  discover- 
ture could  not,  upon  any  principle  known 
to  us.  operate,  by  estoppel  or  otherwise,  to 
enlarge  the  liabilities  of  that  estate  impoeed 
by  the  engagements  when  entered  into. "  If,- 
in  the  creation  of  the  particular  separate  es- 
tate, it  was  so  created  that  it  might  extend 
beyond  the  period  of  coverture,  the  continu- 
ance thereafter  of  its  liability  for  her  debts 
until  discharged  is  not  in  conflict  with  what 
was  said  in  Biopp  v.  Minor,  wupra.  Such  con- 
tinuance of  liability  does  not  enlarge  the  es- 
tate or  its  liability  for  the  debts  of  the  feme 
covert  or  her  powers  over  it.  These  are  not 
enlarged  by  tne  discoverture ;  neither  should 
they  be  thereby  lessened  or  restrained,  but 
should  remain  the  same.  The  married  woman 
having  the  right  during  the  coverture,  in  the 
absence  of  any  restraint  on  her  power  of 
alienation,  to  make  her  separate  estate  liable 
for  her  general  engagements,  and  having  con- 
tracted debts  on  the  faith  and  credit  of  the 
estate,  and  thereby  created  the  right  to  sub- 
ject it  to  their  payment,  it  is  equitable  and 
iust  that  such  separate  estate  should  continue 
liable  as  well  after  the  termination  of  the 
coverture  as  during  its  existence ;  and  equity, 
because  it  is  just,  will,  after  the  termination 
of  the  coverture,  as  well  as  during  its  ex- 
istence, enforce  the  right  against  the  estate, 
or  so  much  of  it  as  may  then  remain  in  her 
ownership.  1  White  &  T.  Lead.  Cas.  Eq. 
pt.  2.  p.  692 ;  NorUm  v.  TurviU,  2  P.  Wms. 
144 ;  Gregory  v.  Loekyer,  6  Madd.  90 ;  Eeatlep 
V.  T/urniae,  15  Ves.  Jr.  596 ;  Anonymous,  18 
Ves.  Jr.  258 ;  2  Roper,  Husb.  A  W.  245.  In 
Burnett  v.  Hawpe,  26  Gratt.  481,  the  suit  was 
brought,  after  the  termination  of  the  cover- 
ture by  the  death  of  the  husband,  against  bis 
widow,  who  had  married  again,  to  subject 
her  separate  estate  to  the  payment  of  a  debt 
she  had  contracted  during  the  coverture  with 
her  first  husband.  Having  sold,  after  his 
death,  a  part  of  the  land  settled  to  her  sepa- 
rate use.  tlie  purchaser  was  decreed  to  pay  to 
the  plaintiff  the  balance  he  owed  her  on  the 
land,  it  being  considered  a  just  compensa- 
tion for  the  rents  and  profits  that  might  h'^.ve 
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accrued  from  the  land  if  she  had  not  sold  it, 
in  satisfaction  pro  tanto  of  his  claim ;  and  an 
account  was  oidered  to  be  taken  of  her  sepa- 
rate personal  estate,  and  the  rents  and  profits 
of  the  residue  of  the  lands  settled  to  her  sepa- 
rate use.  for  the  purpose  of  applying  the  same 
to  the  debt  of  the  plaintiff.    On  appeal  to 
this  court,  the  decree  of  the  lower  court  was 
affirmed.     And  so,  in  Leake  ▼.   Benaan.   29 
<]}ratt.  153,  the  rents  and  profits  of  land  which 
had  been  purchased  with  the  proceeds  of  the 
sale  of  the  land  in  which  the  feme  covert  had 
an  equitable  separate  estate  for  her  life  were 
aabjected  to  the  payment  of  debts  contracted 
by  her  after  the  termination  of  the  coverture 
by  the  death  of  her  husband,  and  also  for 
debts  contracted  by  her  during  the  coverture 
as  surety  for  him.    These  two  cases  clearly 
decide,  in  the  result,  that  the  rents  and  profits 
of  real  estate  settled  to  the  separate  use, 
which  accrued  after  the  termination  of  the 
ooYerture,  were  liable  to  the  payment  of  the 
general  engagements  of  the  married  woman 
•entered  into  by  her  during  the  coverture,  and 
refute  the  contention  that  the  right  ^exists  to 
subject  only  such  as  accrue  during  the  cover- 
ture, and  that  the  liability  of  her  separate 
estate  for  the  payment  of  her  debts  ceuses 
with  the  termination  of  the  coverture.     It 
may  be   said   th^t  this  question   was  not 
raised  in  those  cases,  and  was  not  therefore 
considered  by  the  court.     It  is  true  that  the 
precise  Question  does  not  appear  to  have  been 
discussea  by  Judge  Staples,  who  delivered  the 
opinion  in  each  case,  but  it  is  not  to  be  pre- 
sumed that  it  escaped  the  attention  and  con- 
sideration of  himself  and  the  other  able  and 
vigilant  Judges  who  then  administered  Jus- 
tice from  this  bench. 

The  settlement  in  this  case  was  made  upon 
Hrs.  Haxall  by  her  mother  during  the  cover- 
tuie.  An  examination  of  the  de«l  of  settle- 
ment shows  that  it  vested  in  Mrs.  Haxall  an 
equitable  separate  estate  in  fee  in  the  real 
estate.  While  the  deed  enumerates  certain 
specific  powers  (and  they  are  very  broad), 
which  may  be  exercised  by  her,  it  neverthe- 
less contains  no  negative  words  restraining 
her  from  exercising  any  other  power,  nor  any- 
thing from  which  restraint  on  her  fr'wer  of 
alienation  may^  be  properly  inferred.  Bhe 
had  therefore  an  absolute  power  of  alienation 
over  the  estate,  and  the  consequential  rieht 
to  make  it  liable  for  her  contracts.  The  debts 
which  are  sought  to  be  enforced  were  all  con- 
tracted since  May  1,  1888,  when  the  present 
Code  went  into  effect,  and  she  is  therefore 
presumed  to  have  made  them  with  reference 
to  her  said  separate-  estate  as  a  source  of 
^credit.  Besides  such  presumption,  the  evi- 
desoe  is  express  and  positive,  leaving  no 
room  for  doubt  or  question,  that  she  con- 
tracted the  debts  on  the  faith  and  credit  of 
her  said  estate,  and  intended  to  bind  it  for 
their  payment.  In  accordance  with  the  prin- 
<:ip]es  applicable  to  equitable  separate  es- 
tates, as  hereinbefore  set  forth,  her  creditors 
had  the  right  to  ask  that  the  rents  and  profits 
^f  the  real  estate  be  applied  to  their  payment. 
But,  when  we  seek  to  apply  the  eeneral  rule, 
we  are  confronted  with  this  difficulty:  that 
the  annual  rents  and  profits  are  insufficient 
to  discharge  the  interest  actually  accruing 
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on  the  debts,  from  which  it  follows  that  tho 
debts  will  go  on  increasing,  and  the  credit- 
ors be  entitled  to  receive  the  rents  and  prof- 
its of  the  land  forever.  Such  a  result  would 
be  unjust  both  to  the  creditors  and  also  to 
the  devisees  of  Mrs.  Haxall.  The  former 
would  never  be  able  to  obtain  satisfaction  of 
their  debts,  and  the  latter  could  never  have 
any  enjoyment  of. the  property.  The  sub- 
jection or  the  rents  and  profits  of  the  realty 
merely  in  such  case  would  be  a  wholly  in- 
effectual remedy,  while  a  sale  would  be  bene- 
ficial to  all  the  parties.  It  is  characteristic 
of  equity  that  it  will  mould  its  remedies,  as 
far  as  consistent  with  the  rights  of  the  par- 
ties, to  meet  the  exigency  of  the  case.  Where 
such  a  state  of  facts  exists  as  here,  a  court 
of  equity  will,  upon  the  principle  of  acceler- 
ating the  remedy,  decree  a  sale  of  the  land, 
the  rents  and  profits  whereof  would  other- 
wise, under  the  general  rule,  be  subjected 
to  the  payment  of  the  debts.-  Indeed,  we 
are  not  without  a  precedent  in  this  respect. 
At  common  law,  lands  of  the  debtor  could 
not  be  taken  to  satisfy  his  debts,  except  judg- 
ments due  to  the  King,  and  judgments  did 
not  therefore  operate  as  liens  on  land ;  but, 
by  the  statute  (Stat.  Westm.  2,  18  Edw.  I. 
chap.  18),  a  new  execution  was  provided, — 
the  writ  of  elegit, — which  enabled  the  cred- 
itor to  extend  a  moiety  of  the  lands  of  the 
debtor,  either  in  his  own  hands  or  in  tlte 
hands  of  a  purchaser,  or  of  the  heir,  to  satisfy 
the  judgment,  which,  by  the  judicial  con- 
struction given  to  the  writ,  was  said  to  be 
a  lien  on  the  land.  Boret  y.  NaUe,  28  Gratt. 
428;  StiUman  v.  Aehdown,  2  Atk.  608,  1 
Ambl.  18.  But,  while  the  writ  gave  the 
creditor  the  right  to  take  the  rents  and  prof- 
its of  a  moiety  of  the  land  at  an  estiniated 
annual  value  until  his  debt  was  satistled, 
yet  it  was  held  (Ijord  Hardwicke  leading 
the  way,  in  Sttieman  v.  Aefidovm^  supra,  and 
Lord  Kedesdale  following,  in  0* Gorman  v. 
Oampn,  2  Sch.  &  Lef.  188)  that  a  court  of 
equity,  where  the  rents  and  profits  would 
not  pay  the  judgment  within  a  reasonable 
time,  would  sell  a  moiety  of  the  land,  and 
apply  the  proceeds  of  sale  to  the  payment  of 
the  debt,  and  that,  while  equity  could  not 
chani^e  tho  rights  of  the  parties,  yet  it  would 
accelerate  the  payment  of  the  ludgment  by 
directing  a  sale  of  a  moiety  oi  the  land  to 
the  rents  and  profits  of  which  the  creditor 
was  only  entitled  under  his  writ  of  elegit, 
and  not  compel  him  to  await  the  tedious 
operation  of  its  discharge  out  of  the  annual 
rents  and  profits.  See  also  2  Rob.  Pr.  (Old) 
46 ;  2  Story,  Eq.  Jur.  §  1216,  a,  e;  Curtis  v. 
Curtis,  2  Bro.  Ch.  634 ;  Blow  v.  Maynard,  2 
Leigh,  81 ;  Tennent  v.  PatUms,  6  I^eigh,  196 ; 
Burton  v.  Smith,  88  U.  S.  13  Pet.  464.  10 
L.  ed.  248.  The  only  difference  between 
that  class  of  cases  and  the  one  before  us  is 
that  in  that  case  equity  was  asked  to  enforce 
a  judgment  that  was  a  le^al  lien,  and  that 
in  this  case  its  jurisdiction  is  invoked  to 
enforce  an  equitable  liability;  both  being 
confined  to  tlje  rents  and  profits  of  the  real 
estate,  but  it  being  peculiarly  the  province 
of  equity  to  enforce  tlie  latter  against  the 
separate  estate,  which  is  tlie  work  of  its  own 
creation.     The  principle  which  justified  a 
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sale  of  a  moiety  of  the  land  in  the  cases  de- 
cided by  Lords  Hardwi^k^and  Redesdale  ap« 
plies  with  all  its  fbi^ce'to  the  case  before  the 
court.  I  am  of  opiDion,  therefore,  that  where 
there  is  do  equitable  separate  personal  es- 
tate applicable  to  the  discharge  of  her  gen- 
eral engagements,  or,  if  so,  that  it  is  insuffi- 
cient for  that  purpose,  and  the  rents  and 
profits  of  the  real  estate,  constituting  her 
equitable  separate  estate  will  never  discharge 
the  debts,  or  not  do  so  within  a  reasonable 
time,  it  is  proper  to  decree  a  sale  of  the  land 
for  that  purpose,  and  that,  to  this  extent. 
the  general  rule  laid  down  in  the  case  of 
Frank  v.  Lilienfeld,  88  Gratt.  877,  should  be 
qualified.  What  is  reasonable  time  is  a  mat- 
ter of  discretion  of  every  day's  occurrence 
in  courts  of  equity.  In  respect  to  this  mat- 
ter, they  might  well  adopt,  as  a  general  rule, 
by  way  of  analogy  to  the  law,  the  period 
which  the  legislature,  in  the  statute  regulat- 
ing the  enforcement  of  judgment  liens  in 
equity,  has,  in  its  wisdom,  fixed  as  a  reason- 
able time  within  which,  if  the  rents  and 
f profits  will  discharge  the  judgment,  the 
and  should  not  be  sold.  Va.  C(Me,  g  8571 ; 
Rep.  Rev.  Code  1849,  p.  918. 

For  the  foregoing  reasons,  I  am  €f  opinion 
that  there  is  no  error  in  the  decree  of  the  chan- 
cery court  in  directing,  under  the  particular 
circumstances  of  this  case,  a  sale,  instead  of 
the  renting  of  the  real  estate,  and  am  there- 
fore/or afflrming  the  eame» 

BaehanaAf  J.,  dissenting: 

I  regret  that  I  am  unable  to  concur  in  the 
opinion  of  the  court. 

The  principles  which  ought  to  control  in 
the  decision  of  this  case,  in  my  judgment, 
have  been  recognized  and  acted  upon  for 
nearly  three  quarters  of  a  century  in  a  long 
line  of  decisions.  Beginning  with  West  v. 
Weet,  reported  in  8  Rand.  (Ya.)  878.  and 
coming  down  to  Taylor  v.  Oussen,  90  Va.  40, 
this  court  has  never  recognized  the  right  of 
the  creditor  of  a  married  woman  to  subject 
the  corpus  of  her  equitable  separate  real  estate 
to  the  payment  of  her  general  engagements 
during  coverture,  but  such  ri^ht,  whenever 
asserted,  has  always  been  denied. 

How  the  death  of  the  wife  can,  upon  any 
principle  of  law,  enlarge  such  a  creditor's 
rights,  and  enable  him  to  subject,  after  her 
death,  property  which  he  had  no  right  to 
sublect  during  her  coverture,  I  am  utterly 
unable  to  understand.  No  reason  has  been, 
or,  in  my  judgment,  can  be,  given,  for  the 
exercise  of  such  a  right  after  her  deaih, 
which  does  not  apply  with  equal  force  dur- 
ing coverture. 

The  principle  involved  in  both  cases  is 
the  same. 

The  necessary  effect  of  this  decision  is 
therefore  to  overturn  a  rule  of  law  imbedded 
in  our  decisions,  and  which  has  become  a 
rule  of  property,  and  thus  disturb  vested 
rights. 

If  the  rule  of  law  governing  this  court  in 
its  former  decisions  is  founded  upon  incor- 
rect principles,  and  fails  to  accomplish  fully 
the  ends  of  justice,  the  remedy  is  with  the 
legislature.  Laws  by  that  body  operate  pro- 
spectively only,    while  laws  made  by  the 
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court  operate  retrospectively  as  well  as  pros- 
pectively, and  are  subject  to  the  double  ob- 
jection'' tlir/it'11i*ey^  are  *roade  without  author- 
ity, and  disturb  vested  rights. 
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1«  An  erroneou*  iBstraetion  will  not 
quire  &  revwaal  if  the  verdict  was  oorreca 
and  shouJd  have  been  rendered  If  the  inatruotioD 
had  been  oorreoU 

8.  The  nnrMMonable  averlcwiiUng  «f  wl 
street  ear*  and  its  unlawful  speed,  whiob 
make  it  impossible  to  stop  the  oar  as  sooo  as  mmy 
be  oeoessarv  to  avert  a  oolUsion,  are  grom  oesli- 
genoe  wtilch  renders  the  street-railway  compaQj- 
liable  for  a  resulting  accident. 

8.  A  Terdict  tor  $1,000  damasee  eaji- 
DOt  be  held  ezeettlTe  in  a  case  of  personal 
injury  by  wliich  a  per8oa*s  teeth  were  broken 
and  his  knee  injured  so  that  he  was  lame  for  e 
lonir  time  and  unable  to  work  efficiently  at  hie 
trade  for  six  or  eiflrht  months. 

(February  20,  ISM.) 

ERROR  to  the  Circuit  Court  for  the  City  of 
Richmond  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence.  Af- 
firmed. 

The  facts  are  staked  in  the  opinion. 

Mr.  Wyndham  B.  Meredith,  for  plaintiff 
in  error: 

At  the  time  of  the  accident  the  truck  com- 
pany was  not  going  to  a  fire  though  one  waa 
in  progress,  but  was  going  to  what  they  call  a 
relief ,~that  is,  they  wer^  going  from  their  en- 
gine house  in  the  extreme  western  part  of  the 
city  to  another  engine  house  more  centrally 
located.  The  orders  wefe  not  to  go  as  fast  U> 
a  relief  as  to  a  fire. 

It  was  disobedience  of  the  orders  that  pro- 
duced  the  accident,  and  this  plaintiff  wa» 
clearly  the  author  of  his  own  wrong. 

The  driver  declares  that  he  paid  no  attention 
to  the  car,  and  made  no  •effort  to  stop  or 
slacken  his  speed. 

No  driver  should  go  on  when  it  is  obvious 
that  the  collision  will  be  inevitable,  or  where 
there  is  a  probability  that  his  attempt  to  pass 
will  result  in  a  collision  he  is  not  entitled  ta 
make  the  experiment 

1  Thonp.  Neg.  p.  398,  and  notes  10,  11. 

Mr.  Garfhright  was  not  a  passenger,  but  a 
stranger.  To  him,therefore,  in  the  selection  of 
its  machines  the  defendant  owed  only  ordinary 
care. 

Baltimore  d:  0.  JB.  Co,  v.  McKenzie,  81  Va. 
73 :  liichmond  A  D,  R,  Co.  v.  Norment,  84  Va. 
173;   liichmond  d  D,  R.    Co.    v.    George,  8S 
Va.  229:  Darraeoit  v.  Chesapeake  A  0,  B.  Co. 
83  Va   294. 

Note.— As  to  Injuries  by  street-car  collisions 
with  vehicles  or  horses,  see  note  to  Hicks  v.  Citi- 
zens' R.  Co.  (Mo.»  25  L.  U.  A.  608. 
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Before  the  question  can  be  submitted  to  tb^ 
jary  there  must  be  evidence  (1)  by  experts 
liaVlog  competent  knowledge  of  the  subject, 
showing  that  (2)  the  particular  appliance  or 
Tiiacbine  has  been  tested;  (8)  that  it  materially 
<'ODtributed  to  the  safely  of  the  railway's  opera 
lions;  (4)  that  it  is  in  practical  use;  (5)  that  it 
<*ould  have  been  adopted  by  the  railway,  and 
<6)  that,  if  adopted,  it  would  have  prevented 
(he  injury  to  the  plaintiff. 

Patterson,  Railway  Accident  Law,  pp.  246, 
i49. 

The  company  discharges  its  duty  in  respect 
to  pedestrians  and  others  who  have  a  right  to 
use  the  streets  in  common  with  it  when  it  sup- 
plies and  maintains  those  that  are  in  general 
use  and  which  have  been  found  reasonably 
adequate  and  safe. 

Vnger  ▼.  Forty-Second  Street  A  G.  S,  F.  E. 
O).  51  N.  Y.  499. 

Upon  any  just  view  of  the  evidence  in  this 
cnse  which  the  jury  might  have  taken  the  ver- 
dict is  grossly  excessive. 

Bert/ta  Zinc  Co.  v.  Black,  88  Va.  806;  Pat- 
terson, Railway,  Accident  Law,  p.  476. 

I'esers.  Courtney  ft  Pattersoiif  for  de- 
fendant in 'error: 

The  onua  of  proving  contributory  negligence 
rested  upon  the  defendant. 

Baltimore  <k  0.  B.  Co.  v.  McKensie,  81  Ya. 
71;  SouthwcBt  Imp.  Co.  v.  Andrew,  86  Ya.  278. 

The  negligence  of  appellant  being  the  proxi- 
mate cause  of  the  injury,  it  is  liable  even 
though  the  appellee  may  not  have  been  en- 
(irelv  without  lault. 

Virginia  Midland  B.  Co.  r.  White,  84  Va. 
^^3;  Richmond  4b  B,  B.  Co.  v.  Feamans,  86 
Va.  860. 

The  damages  allowed  so  far  from  being  ex- 
orbitant are,  in  any  just  view  of  appellee's  in- 
jury, very  poor  and  inadequate  compensation. 

Henn  Y  Hatcher,  81  Ya.  26.  69  Am.  Rep. 
618;  Payne  v.  Grant^  81  Va.  164;  Boanoke  Nat, 
Bank  V.  Hambrick,  ^  Va.  188;  Wettern  U. 
Tvleff.  Co.  V.  Beynolds  Broe,  77  Va.  192.  46 
Am.  Rep.  715;  Snouffer  v.  Hantibrov>QK  79  Ya. 
160;  Baltimore  AO,Ii  Co.  v.  McRenne,  supra. 

The  court  may  instruct  as  to  any  question 
upon  which  there  is  some  evidence  without 
regard  to  the  character  of  the  witness  or  the 
weight  of  his  testimony;  these  being  matters 
for  the  consideration  of  the  jury  alone. 

Priest  V.  Whitaore,  78  Va.  161;  Hopkins^. 
Richardson,  9  Gratt.  485;  Philadelphia  Fire 
A990.  V.  Hogwood,  82  Ya.  842;  Benn  v.  Hatcher, 
supra. 

The  appellate  court  will  not  reverse  for  re- 
fusal of  new  trial  by  the  court  below  unless, 
after  rejecting  all  exceptor's  parol  evidence  and 
giving  full  force  and  credit  to  that  of  ex- 
ceptee,  the  decision  still  appears  wrong. 

Boanoke  Nat.  Bank  t.  HamMck,  82  Ya.  185; 
Soutfitoest  Imp.  Co.  v.  Andrew,  86  Ya.  276. 

Rielyt  J.,  delivered  the  opinion  of  the  court: 
^  The  judgment  to  which  the  writ  of  error 
was  awarded  in  this  case  was  recovered  for  in- 
juries received  in  a  collision  between  a  car  of 
the  Richmond  Railway  &  Electric  Company 
and  a  hook  and  ladder  truck  of  the  fire  depart- 
ment of  the  city  of  Richmond.  Three  grounds 
are  assigned  for  the  reversal  of  the  Judgment 
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The  first  is  that  the  plaintiff  in  the  suit  was 
barred  of  the  right  to  recover  because  of  his 
own  contributory  ne/sligence.  The  ease  comes 
before  us  upon  a  certificate  of  the  evidence,and 
in  considering  It  we  must  apply  the  familiar 
rules  applicable  to  a  demurrer  to  evidence. 
These  rules  require  us  to  accept  as  true  all  of 
the  plaintiff's  evidence,  and  all  just  inferences 
which  could  be  properly  drawn  from  it  by  a 
jury,  and  to  reject  all  of  the  evidence  of  the 
defendant  which  conflicts  with  that  of  the 
plaintiff,  and  all  inferences  which  do  not  neces- 
sarily result  from  it.  Jtfany  witnesses  were 
examined  on  both  sides,  and  there  was  con- 
siderable conflict  in  much  of  the  testimony, 
it  is  unnecessary  to  rehearse  it,  but  sufficient  to 
sa;^  that,  testing  it  b^  the  above  rules,  the 
evidence  clearly  establishes  the  negligence  of 
the  defendant  company^  and  does  not  justif v 
the  claim  that  the  plaintiff  was  guilty  of  such 
contributory  negligence  that,  but  for  the  same, 
the  accident  would  not  have  happened. 

The  second  assignment  of  error  relates  to  the 
instruction  given  by  the  court,  numbered  2, 
which  is  as  follows:  *'The  jury  are  further 
instructed  that  if  thev  believe  from  the  evi- 
dence that  when  the  horses  of  the  truck  came 
in  sight  of  persons  on  the  defendant's  car  the 
said  car  was  at  such  a  distance  from  the  point 
of  collision  that  the  accident  might  have 
been  averted  but  for  the  want  of  a  Sprague 
motor  on  the  car,  or  the  crowding  on  the 
platform  of  passengers  preventing  the  motor- 
man's  use  of  his  machinery,  then  the  defend- 
ant company  was  guilty  of  neglieence,  and  the 
jury  must  find  for  the  plaintiff,  even  though 
they  believe  that  the  motorman  on  the  car  did  all 
in  his  power  to  stop  his  car,  unless  they  believe 
that  the  negligence  of  plaintiff  or  tillerman  con- 
tribu t ed  to  the  acciden t. "  The  objection  made 
to  this  instruction  is  that  it  pronounces  the 
failure  of  the  company  to  equip  its  car  with  a 
Sprague  motor  to  be  negligence,  when  there 
was  no  evidence  before  the  jury  tending  to 
show  that  such  motor  was  a  necessary  equip- 
ment of  its  car,  or  that  the  want  of  it  caused 
the  accident  in  which  the  plaintiff  was  injured. 
The  evidence  upon  this  point  was  very  meager. 
Only  three  witnesses,  all  of  whom  were 
called  by  the  defendant,  testified  in  regard  to 
the  matter.  One  of  them,  Mr.  Hill,  who  had 
worked  in  the  shops  of  the  company,  and  was 
a  conductor  on  one  of  its  cars  at  the  time  he 
testified,  but  had  never  been  a  motorman, 
stated  that  this  particular  car  was  the  only  one 
that  was  provided  at  the  time  of  the  accident 
with  a  Westingbouse  motor,  and  that  the 
others  were  equipped  with  Sprague  motors. 
When  questioned  as  to  which  was  the  best 
machine  for  stopping  a  car  suddenly,  he  an- 
swered that  the  Westinghouse  **re verses  slow- 
er.*' and  that  the  Sprague  "takes  quicker 
than  the  other,"  whi^tever  that  may  mean. 
Mr.  Jackson,  who  was  the  conductor  on  the 
car,  was  asked  by  which  motor  could  a  car  be 
stopped  in  the  shortest  distance,  and  replied 
that  it  was  as  easy  to  stop  the  car  with  the  one 
as  the  other.  Maj.  Selden,  the  superintendent 
of  the  company,  was  the  only  other  witness  as 
to  this  matter.  He  stated  that  the  company, 
at  the  time  he  testified,  was  using  the  Westing- 
house  motor  almost  entirely  on  its  Main  street 
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liDe  and  the  Sprague  motor  on  iu  Clay  street 
line.  Wben  asked  which  was  the  best  motor, 
he  stated,  '*I  think  the  Westinghouse  a  little 
better;"  and,  when  asked  farther,  if  a  car  could 
be  stopped  quicker  with  the  Westinghouse 
motor  than  wiih  the  Sprague,  he  replied :  *The 
difference  is  so  slight,it  is  hardly  appreciable." 
The  foregoing  is  substantially  all  the  evidence 
upon  which  the  iostniction  complained  of  was 
based.  It  thus  appears  that  it  was  not  testiOipd 
to  that  the  Sprague  motor  was  a  better  appli- 
ance than  the  Westinehouse,  or  that  at  the  time 
of  the  accident  it  had  been  tested  and  was  in 

Eractical  use  by  electric  street  railways,  or  had 
een  adopted  by  them  as  a  safer  machine,  or 
that  the  accident  could  have  been  averted  if  the 
car  bad  been  equipped  with  a  Sprague  motor. 
It  was  the  legal  duty  of  the  defendant  company 
to  provide  its  cars  with  suitable  and  safe  ma- 
chinery. It  is  incumbent  upon  a  railway  com- 
pany, propelled  by  the  powerful  and  danger- 
ous agencies  of  steam  or  electricity,  especially 
in  a  large  and  populous  city,  to  use  ordinary 
and  reasonable  care  to  avail  itself  of  all  new 
inventions  and  improvements  known  to  it 
which  will  contribute  to  the  safety  of  its  pass- 
engers, and  prevent  accidents  to  others,  when- 
ever the  utility  of  such  improvement  has  been 
tested  and  demonstrated;  but  it  is  not  required 
to  have  in  use  the  latest  improvements  which 
human  skill  and  ingenuity  have  devised  to 
prevent  accidents.  Patterson.  Railway  Acci- 
dent Law,  §§  ^5-247.  and  Elliott,  Koads  & 
Streets,  610.  The  instruction  was  erroneous 
in  singling  out  the  Sprague  motor,  and  making 
the  liability  of  the  railway  company  depend 
upon  its  failure  to  equip  its  car  with  such 
motor,  if  the  jury  believed  that  by  its  use  the 
accident  could  have  been  averted,  when  it  had 
not  been  shown  in  evidence  that  the  Sprague 
motor  was  a  better  and  a  safer  appliance,  or 
that  it  had  been  tested,  and  its  superionty 
over  the  Westinghouse  demonstrated.  It  does 
not  follow,  however,  that  the  Judgment  for 
that  reason  must  be  reversed.  It  is  the 
settled  rule  of  this  court,  recognized  and  acted 
upon  in  numerous  cases,  that  if  the  court  can 
see  from  the  whole  record  that,  even  under 
correct  instructions,  a  different  verdict  could 
not  have  been  rightly  found,  or  that  the 
exceptant  could  not  have  been  prejudiced  by 
the  erroneous  instruction,  it  will  not  for 
such  error,  reverse  it.  Preston  v.  Harrey,  2 
Hen.  &  M.  55;  Colnn  v.  M^nefee,  11  Gratt. 
87:  Kincheloe  v.  Traeetcells.  Id.  587;  DanviVe 
Bank  v.  WaddiU,  27  Gratt.  448;  Brighthope  R. 
Co.  V.  Itoger$,  76  Va.  448;  Western  U,  Teleg, 
Co,  V.  Reynolds  Bros.  77  Va.  178,  46  Am.  Rep. 
715;  Snouffer  v.  Eansbrough,  79  Va.  166;  Benn 
V.  HaWher,  81  Va.  25,  60  Am.  Rep.  645; 
Baltimore  <!b  0.  R,  Co,  v.  MeKenne,  81  Va.  71; 
Payne  ▼.  Grant,  Id.  164;  Richmond  dkD.R  Co, 
V.  Norment ,  84  Va.  167;  Com.  v.  Lucas,  Id. 
808;  Wager  v.  Barbour,  Id.  419:  Bernard  ▼. 
Richmond,  F,  dt  P,  R  Co,  85  Va.  792;  and 
Richmond  Oranite  Co,  v.  Bailey  (decided  at  the 
present  term)  24  8.  £.  282.  See  also  Sackett, 
Instructions  to  Juries,  2d  ed. 

The  collision  between  the  car  and  the  truck 
took  place  at  the  intersection  of  Main  and  Third 
streets.  The  car  was  passing  down  Main  street 
and  the  truck  was  proceeding  alongThird  street. 
It  appears  from  the  evidence  that  the  company 
S3  L.  R  A« 


had  the  right,  under  the  law,  to  run  its  oars  at 
as  great  a  rate  of  speed  as  6  miles  an  hour;  that 
this  car  was  capable  of  seatine  twenty-two  per- 
sons, and  could  comfortably  transport  as  many 
as  fifty  persons;  that  the  cars  could  be  stoppeci 
within  a  distance  equal  to  their  length,  or  at 
most  within  a  distance  equal  to  a  length  and  » 
half  of  a  car,  which  was  generally  understood 
bv  the  public;  and  that  this  particular  car  was 
about  22  feet  long,  including  its  front  and  rear 
platforms.  It  also  appears  from  the  evidence 
that  the  car  at  the  time  of  the  collision  wa» 
crowded  with  passengers  to  its  utmost  capacity,, 
and  that  both  platforms,  and  even  the  steps 
were  thronged;  it  being  variously  estimated  that 
there  were  not  less  than  from  sixty  to  eighty 
people. on  the  car.  So  crowded  and  jammed 
together  were  they  that  the  conductor  was  un- 
able to  collect  the  fare  from  half  of  them, and 
the  rootorman  unable,  as  testified  to  by  some  of 
the  witnesses,  to  have  free  command  of  his- 
brake.  As  to  the  foregoing  facts  there  was  no 
material,  if  any,  conflict  between  the  evidence  of 
the  plaintiff  and  that  of  the  defendant.  There 
was  very  much  conflict,  however,  in  the  evi- 
dence in  other  material  respects.  If  we  look  to 
that  of  the  plaintiff  alone,  it  appears  that  the  car 
was  somewhere  between  50  and  90  feet — these 
being  the  two  extremes  of  the  estimates  of  the 
witnesses — above  Third  street  when  the  truck 
reached  Main  street,  and  started  to  go  across 
the  car  track;  and  that  it  could  have  been  easily 
stopped,  and  the  collision  prevented,  if  the  car 
had  not  been  overloaded  with  passengers,  and 
running  at  the  rate  of  8  to  12  miles  an  hour, — 
much  in  excess  of  the  speed  allowed  by  law. 
Upon  this  evidence,  it  could  but  be  held  that 
the  company  was  guilty  of  gross  negligence 
irrespective  of  the  kind  of  motor  with  which  it 
was  equipped.  If  we  turn  now  to  the  evidence 
of  the  defendant.  It  appears  that  the  witnesses 
estimated  that  the  car  was  going  slower  thai^ 
usual, — at  a  speed  of  only  8  to4i  miles  an  hour, 
—and  that  it  was  from  4^  to  50  feet  from  Third 
street  when  the  truck  was  first  seen  bjy  persons 
on  the  car,  passing  rapidly  from  Thud  street 
across  the  track  of  the  railway.  There  was 
then  ample  distance  within  which  the  car  could 
ordinarily  have  been  brought  to  a  stop  with 
either  the  Westinghouse  or  Sprague  motor,  and 
the  collision  been  averted.  After  the  truck, 
which,  together  with  the  horses,  measured  56 
feet,  was  seen  by  the  passengers,  and  was,  or 
should  have  been,  seen  by  the  motorman,  it 
had  nearly  time  enough  to  clear  the  track  of  the 
railway  before  the  car  struck  it,  the  car  having 
struck  the  truck  immediately  in  front  of  its  hind 
wheels,  about  42  feet  back  from  the  heads  of 
the  horses  drawing  it.  If  the  car,  with  a  full 
complement  of  passengers,  but  not  loaded  be- 
yond its  proper  capacity,  was  capable  of  bein^^ 
stopped  within  a  distance  equal  to  its  own 
length,  which  was  22  feet,  or  at  most  within  a 
space  less  than  twice  its  length,  when  running 
at  its  maximum  speed  of  6  miles  an  hour,  as 
the  evidence  shows,  it  follows  that  it  could  have 
been  brought  to  a  stop  in  a  still  shorter  distance, 
if  going  at  a  rate  not  exceeding  4  or  4^  miles  an 
hour.  The  car  had  not  less  than  50  feet,  and 
probably  considerably  more,  within  which  to 
be  stopped  after  the  truck  was  seen  about  te 
cross  the  railway  track,  when  ordinarily  half 
of  this  distance  would  have  sufficed.    It  is  self- 
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erident  that  the  heavier  the  load,  the  more  un- 
manageable the  car,  and  the  greater  the  dis- 
tance required  within  which  to  stop  it.  And 
IhJs  is  fiulj  confirmed  by  the  testimony,  of 
Mai.  Selden,  an  expert  electrician,  and  the  su- 
perintendent of  the  company,  than  whom  no 
witness  was  more  competent  to  speak.  In 
answer  to  the  question.  What  would  'be  a 
reasonable  distance  within  which  to  stop  the 
car?  he  replied:  "From  all  accounts,  thejr  had 
a  very  heayy  load;  probably  seventy  or  eighty 
passengers.  I  would  estimate  that  that  ear 
weighra  at  least  15,000  pounds,  if  it  had  eighty 
passengers,  knowing  the  weight  of  the  car  and 
motor.  ...  I  don't  think  a  car  with  the  weight 
that  that  car  had  on  could  be  stopped  in  leas  than 
60  or  60  feet,  going  at  any  speed .  This  being 
so,  it  is  manifest  that  the  collision  between  the 
car  and  the  truck  was  caused  by  the  crowded 
and  overloaded  condition  of  the  car,  and  not  all 
due  to  the  particular  motor  with  which  the  car 
was  eauipped.  Upon  the  whole  evidence.there- 
fore,  tne  verdict  was  right,and  the  railway  com- 
pany could  not  have  been  prejudiced  by  the  error 
contained  in  the  instruction  complained  of.  The 
people  of  a  city  and  vehicles  have  the  same  right 
to  pass  along  an  intersecting  street  as  the  car 
has  to  go  across  it.  "The  car  has  the  right  to 
cross  and  must  cross  the  street,  and  the  vehicle 
has  the  risht  to  cross  and  must  cross  the  rail- 
road track.  Neither  has  a  superior  right  to  the 
other."  (/Neil  v.  Dry  Dock,  E.  B.  d  B,  B.  Co. 
120  N.  Y.  125;  Buhreni  v.  Dry  Doek.  B.  B.  d 
B.  R  Co,  58  Hun,  671.  Affirmed  125  N.  Y. 
702;  Chicago  City  B,  Co.  v.  Toung,  62  DL  288, 
and  Booth,  Street  Railway  Law,  g  804.  and 
cases  there  cited.  And  it  Is  gross  negligence 
io  a  street-railway  company  to  overcrowd  and 
load  down  its  cars  with  psssengers  If^yond  any 
reasonable  and  proper  limit,  and,  consequently. 


not  to  be  able  to  control  and  stop  them  readily 
as  they  spproach  an  intersecting  street,  in  case 
it  may  be  necessarv  to  do  so  to  avert  a  collision 
or  prevent  an  accioent. 

The  third  assignment  of  error  is  that  the  dam- 
ages are  excessive.  It  was  proved  by  Dr.  Ross, 
the  surgeon  who  was  summoned  to  attend  the 
plaintiff  at  the  time  of  the  accident,  that  the 
plaintiff  had  a  wound  on  the  side  of  his  face  and 
through  his  brow,  which  he  had  to  close  with 
stitches;  that  he  was  suffering  from  concussion, 
and  insensible  when  he  dressed  his  wounds,  and 
that  he  remained  insensible  until  the  next  morn- 
ing. He  also  stated  that  the  plaintiff  was  much 
bruised  about  his  body,  and  that  he  attended 
him  professionally  for  ten  days  or  two  weeks. 
The  plaintiff  himself  testified  that,  besides  the 
injuries  mentioned  by  Dr.  Ross,  his  teeth  were 
broken,  that  his  knee  was  so  injured  that  he 
was  lame  for  a  long  time,  and  that  he  was  ren- 
dered unable  to  work  efficiently  at  his  trade  for 
six  or  eight  months.  No  method  has  yet  been 
devised,  nor  scales  adjusted,  by  which  to  meas- 
ure or  weigh  and  value  in  money  the  degrees 
of  pain  and  anguish  of  a  suffering  human  being,, 
nor  ever  likely  to  be:  and  we  cannot  say,  upon 
the  evidence  in  this  case,  that  $1,000  was  ex- 
cessive damages.  It  was  not  so  ffreat,  consider- 
ing the  injuries  proved  to  have  been  sustained 
by  the  plaintiff,  ss  to  furnish  ground  for  believ- 
ing that  the  jury  were  actuated  by  partiality  or 
prejudice:  and,  unless  such  is  the  case,  under 
the  well  settled  rule  in  this  state  the  court  should 
not  disturb  the  verdict.  Farish  v.  Bdgle,  11 
Gratt.  687,  and  Norfolk  dW.  B.  Co.r,  ahott,  92 
Va.  84. 

There  ie  no  error  in  the  judgment  eom^ained 
of  for  which  it  ihuuld  be  reversed,  and  me  eanw 
ie  affirmed. 
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*!•  An  oatffoincr  eomitjr  treasurer 
tamed  over  to  his  eaoeeesor  a  eertlfl* 
eate  eviileiifing  the  deposit  of  oovnty 
ftmde  In  a  bank  for  8afe-keepinir«  and  the 
nme  was  received  by  the  IncomlDflr  treasurer  as 
a  TMiyment  to  him,  tofts  amount,  of  such  funds. 
Tbe  oertlllcate  of  deposit  was,  by  the  new  treas- 
urer, delivered  to  the  bank  which  had  issued  It, 
and  was  canceled,  and  the  treasurer  received  In 
hen  thereof  a  certificate  of  deposit  for  a  like 
sum,  payable  to  him  as  county  treasurer.  HeldU 
that  tbe  Incoming  treasurer  and  his  bondsmen 
were  chargeable  on  his  bond  for  the  amount  of 
such  payment,  and  a  subsequent  failure  of  the 
bank  during  the  time  the  t>ank  was  continued, 
and  his  consequent  Inability  to  realise  tbe  money, 
did  not  relieve  them  of  the  liability. 

fL  The  duty  Impoeed  on  a  eonntj  treae- 
*HeadnoteB  by  Habbibov,  J. 


orer  by  law»  and  a— nmed.  by  hinit  of 
safely  keeping  and  aeeonnttng  fbr  and 
turning  over  the  pnblie  Ainde  which 
eome  Into  his  hands  by  virtue  of  his  ofllce,  le- 
an absolute  one.  And  where  his  bond  to  con- 
ditioned for  the  faithful  performance  of  the- 
dutles  of  the  office  by  him,  tbe  sureties  on  the- 
bond  are  bound  and  liable  in  like  manner  and 
tbelr  responsibility  is  the  same  as  that  of  their 
principal;  and  It  will  be  no  defense  for  either  of 
the  parties,  in  an  action  on  the  bond  to  recover 
public  funds,  predicated  on  an  alleged  failure  of 
the  treasurer  to  account  for  or  pay  them  over*, 
that  the  funds  have  been  lost  or  stolen  without 
the  fault  or  negligence  of  the  treasurer. 

8*  It  la  the  duty  of  the  bondemen  of  a^ 
conntr  treaanrer  to  see  that  the  duties  of 
that  officer  are  properly  discharged:  and  if  tho 
county  board  shall  be  negligent  or  careless  la 
tbe  examination  of  the  accounts  or  report  of 
the  treasurer,  such  examination  and  settlement 
will  not  be  available  as  a  defense  to  the  sureties 
on  hto  bond  in  an  action  for  funds  which  the 
treasurer  has  failed  to  turn  over. 

4«  The  perlodleal  eettlemente  assigned 


Non.— As  to  conflict  of  authorities  on  liability 
upon  official  bonds  for  loss  of  money  by  bank  fail- 
ure, see  noU  to  Wilson  v.  People,  Pueblo  ft  A.  V . 
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B.00.  (Colo.)  22I..11.A.44B.    Bee  also  Wilkes  Barra 
V.  BockafeUow  (Pa.)  80  L.  R.  A«  808L 
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by  our  st»tiites  to  be  made  between  the 
county  board  and  the  treasurer  of  the  county  do 
not  have  in  thena  the  elements  of  a  Judicial  de- 
termination of  the  subjects  Involyed. 

6«  The  came  of  Rag^ss  ▼•  Cuming^ 
{ioxLUtyt  86  Neb.  876,  examined  and  distin- 
guished. 

6.  A  comity  treasurer*  durinft  bis  first 
term*  hmd  on  deposit  in  a  bank  $6«000  of 
the  public  funds,  such  deposit  beinflr  evidenced 
by  a  certificate  of  deposit.  At  the  dose  of  this 
term  of  oflBce  and  the  befrlnninir  of  the  second 
term.  In  his  report  to  and  settlement  with  the 
county  board,  he  Included  and  stated  the  amount 
of  the  certificate  of  deposit  as  so  much  cash:  the 
board  poooofloinir  no  knowledge  of  the  existence 
of  the  certificate,  or  of  the  deposit  of  the  money. 
Before  the  close  of  the  treasurer's  first  term,  the 
bank  failed.  HeZd,  that  such  settlement  did  not 
bind  the  county,  as  an  acceptance  or  approval  of 
the  certificate  of  deposit  as  so  much  cash  ac- 
counted fon  nor  did  its  retention  by  the  treas. 
urer,  or  turninir  It  over  to  himself  as  his  own 
flucoesBor,  constitute  a  paying  over  of  the  public 
funds,  but  was  a  failure  to  do  so,  which  rendered 
falm  and  the  obligors  on  his  bond  for  hJa  first 
term  liable. 

(April  10, 1800.) 

ERBOR  to  the  District  Court  for  Johnson 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  to  enforce  tbe  liability  of 
the  parties  on  the  official  bond  of  a  former 
county  treasurer  for  his  failure  to  turn  over 
moneys  which  had  been  delivered  to  him  as 
such  treasurer.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  S.  P.  Davidson,  T*  Appelfl^et» 
and  I.  ReaviSf  for  plaintiffs  in  error: 

The  payment  of  money  in  the  hands  of  a 
county  treasurer  at  the  termination  of  his  office 
to  bis  successor  can  be  effectuated  only  by  the 
delivery  of  that  which  by  the  law  of  the  land 
is  reoogoized  as  money. 

The  mere  delivery  of  certificates  of  deposit 
of  a  banker, — no  money  having  been  realized 
from  them,— even  if  assented  to  by  the  suc- 
cessor, is  not  a  payment,  nor  will  it  relieve  the 
outgoing  treasurer  and  his  sureties  from  liabil- 
ity on  his  official  bond,  for  failing  to  pay  over 
money  found  to  be  due  from  him  to  the  cousty 
on  final  settlement. 

Cedar  County  Ornirs.  t.  Jenal,  14  Neb.  254. 

The  bondsmen  of  Bush  are  liable  only  for 
money  received  by  him  as  county  treasurer, 
and  not  for  checks,  certificates  of  deposit,  or 
open  bank  accounts,  upon  which  the  money 
was  not  realized. 

The  sureties  on  the  bond  of  defendant  are  re- 
leased because  the  evidence  fails  to  bring  their 
liability  within  the  conditions  of  the  bond,  and 
as  a  suretv  is  entitled  to  stand  upon  the  strict 
terms  of  bis  contract,  if  it  is  not  so  brought  he 
is  released. 

2  Parsons.  Cont.  6th  ed.  p.  6;  Brandt,  Surety- 
ship, p.  107.  §  79;  Lafiffy.  Pike,  27  Ohio  St. 
498;  R^ese  v.  United  States,  76  U.  8.  9  Wall. 
18,  19  L.  ed  541;  Dumont  v.  United StaUs,  98 
U.  S.  142,  25  L.  ed.  65. 

It  is  made  the  duty  of  county  treasurers, 
under  and  by  the  laws  of  this  state,  to  make 
settlement  of  the  affairs  of  their  offices  with  the 
boards  transacting  business  for  their  couoties 
and  at  stated  periods.    In  this  case  Bush  per- 
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formed  that  duty,  and  it  is  abundantly  proved 
by  the  testimony  that  the  county  board  ap- 
proved all  bis  accounts  and  made  such  ap- 
proval a  matter  of  record. 

Whenever  such  a  body  in  the  exercise  of 
jurisdiction  acquired  pursuant  to  statute  does 
an  act,  audits  a  claim,  levies  a  tax,  orders  a 
public  road  to  be  opened,  and  the  like,  its 
action  is  judicial;  and  while  its  proceedings  are 
subject  to  review  by  an  appellate  court  by  writ 
of  error  or  certiorari,  such  proceedings,  unle» 
reversed  or  set  aside,  are  conclusive  and  bind- 
ing upon  the  corporation  and  the  claimant  or 
petitioners,  and  cannot  be  collaterally  im- 
peached. 

1  Herman.  Estoppel  &  Res  Judicata,  §  485; 
Dynes  v.  Hoover,  61  U.  8.  20  How.  66,  15  L. 
ed.  888;  Hefferman  v.  Porter,  6  Coldw.  891, 98 
Am.  Dec.  459;  Qillson  v.  Slate,  5  Lea,  161; 
Hayes  Y.  /^^er«,  24Ean.  148;  Warren  Oovnty 
Comrs,  V.  Gregory,  42  Ind.  82;  Blanehard  v. 
BisseU,  11  Ohio  St.  96;  Argo  v.  Barthand,  80 
Ind.  68;  Fall  v.  Paine,  28  Cal.  802;  Andrews 
V.  People,  Rumsey,  84  111.  28;  People,  Miller,  ▼. 
Brislin,  80  HI.  423;  Pitman  v.  Albany,  84 
N.  H.  577;  Hume  v.  Burton,  1  Ridgw.  P.  C. 
43;  Fuller  v.  Elizabeth,  42  N.  J.  L.  427;  State 
Y.  Vanarsdale,  Id.  586;  MarshaU  v.  OiU,  77 
Ind.  402;  Miller  v.  Sanbom,  54  Yt.  522;  Ox- 
borough  V.  Boesser,  80  Minn.  1;  Ellis  v.  Whan, 
91  111.  77;  Wild  v.  Deig,  48  Ind.  455,  18  Am. 
Rep.  899;  BreitweiserY.  Fuhrman,  88  Ind.  28; 
Wriqht  y.  Wells,  29  lod.  854;  Oreen  v.  EUiM, 
86  Ind.  58;  Hayes  v.  Rogers,  24  Kan.  148;  Stone 
V.  Augusta,  46  Me.  127;  Rominger  v.  Simmons, 
88  Ind.  453;  Melntyre  v.  Marine,  98  Ind.  198; 
Richland  County  v.  MiUer,  16  S.  C.  244. 

Where  the  county  board  has  before  it  a  mat- 
ter whicl^it  may  relect  or  allow,  and  its  action 
thereon  will  be  final  unless  appealed  from,  its 
order  in  the  premises  cannot  be  attacked  col- 
laterally except  for  fraud. 

Ragoss  v.  Cuming  County,  86  Neb.  876; 
Richmond  County  Supers,  v.  Ellis,  59  N.  Y. 
620;  Onondaga  Supers,  v.  Briggs^  2  Denio,  26: 
Hobson  V.  Com.  1  Duv.  172;  Talabusha  County 
V.  Carbrp,  8  Smedes  &  M.  529;  Mobile  v.  Hug- 
gins,  8  Ala.  440;  Arthur  v.  Adam,  49  Miss. 
404;  United  States  v.  Jones,  88  U.  S.  8  Pet. 
875,  8  L.  ed.  979:  Pdrter  v.  Luzerne  Diet. 
School  Directors,  18  Pa.  144;  Middletown  v. 
Maes,  61  Pa.  290;  Burnet  v.  Portage  County 
Auditor,  12  Ohio,  54;  Kendalls.  United  States, 
Stokes,  87  U.  S.  12  Pet.  524,  9  L.  ed.  141. 

The  Supreme  Court  of  the  United  States  de- 
clared that  receivers  of  public  money  were  in- 
surers of  the  funds  intrusted  to  their  hands. 

United  States  v.  PreseoU,  44  U.  S.  8  How. 
578  11  L.  ed.  734. 

The  same  decision  was  announced  in  the 
succeeding  cases. 

United  States  v.  Morgan,  63  U.  8.  11  How. 
160,  13  L.  ed.  646;  Uvited  States  v.  DashieU, 
71  U.  S.  4  Wall.  182,  18  L.  ed.  819;  United 
States  V.  Keehler,  76  U.  8.  9  Wall.  88,  19  L. 
ed.  576;  Boyden  v.  United  States,  80  U.  8.  18 
Wall.  17.  20  L.  ed.  527. 

But  notwithstanding  the  rule  was  so  repeat- 
edly adhered  to.  the  question  was  again  pre- 
sented in  United  States  v.  Thomas,  82  U.  S.  15 
Wall.  887,  21  L.  ed.  89. 

While  the  doctrine  of  United  8tat?s  v.  P/v#- 
eott,  supra,  is  not  in  terms  overruled,  it  is  dis- 
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tin^ished  and  declared  to  be  based  upon  the 
terms  of  the  bond  sued  on. 

And  it  was  held  that  the  obligors  on  the  bond 
«aed  OD  were  relieved  from  liability  thereunder 
by  an  overruling  necessity  or  the  act  of  a  pub- 
lic eoemj,  if  without  any  fault  or  neglect  on 
the  part  of  the  obligor. 

This  case  of  United  StaUi  ▼.  I%ama§  is 
strong  authority  for  overthrowing  the  doctrine 
that  a  receiver  of  public  money  is  an  insurer  of 
the  safety  of  the  funds  intrusted  to  his  hands. 

Cumberland  Oauniy  v.  PtnneU,  69  Me.  857, 
^1  Am.  Rep.  284;  Wilson  y.  People,  PuOlo  d 
A.  V.  TLCo.,  19  Colo.  199.  22L.  R  A.  449; Bou 
▼.  Hatch,  6  Iowa,  149;  York  County  v.  Wat- 
•ion,  15  S.  G.  1, 40  Am.  Rep.  676;  Pet^^U,  Hash, 
▼.  FavUener.  107  N.  T.  477. 

A  board  or  officer  who  is  charged  by  the  law 
"With  the  performance  of  a  duty  that  involves 
the  examination  of  evidence  and  the  forming 
of  a  judgment  from  such  evidence  acts  Ju- 
dicially. 

Herman^  Estoppel  &  Res  Judicata,  S  440; 

Conneetievt  <ft  P,  Rivers  R  Co.  v.  Baileif,  24  Vt. 

465,  58  Am.  Dec.  181:  Seeombe  v.  Milwaukee 

<Ss  f^.  P.  B.  Co.  90  U.  8.  23  Wall.  108,  28  L. 

<d  67;  Baltimore  d  0.  R.  Co.  v.  Pittsburg, 

W.d!K.K  Co,  17  W.  Va.  812;  Butman  v. 

Vermont  O.  R  Co.Vl  Vt.  500;  AUen  v.  Utiea, 

I  dJS.  R  Co.  16  Hun,  80;  Evans  v.  Earfner, 

^  Mo.  141;  Hueston  v.  Eaton  d  E,  B.  Co,  4 

Ohio  8t  685;  Bead  v.  Victoria  Station  df  P.  B. 

0).  1  Hurlst.  A  C.  821;  Queen  v.  London  d  N, 

W.RCo.9  £1.  <&  Bl.  448;  Chapman  v.  Mon- 

muthMre  R  d  Canal  Co,  2  Hurlst.  &  N.  267; 

Be  NeuMd,  14  C.  B.  N.  8.  405;  Barber  v.  Not- 

Ungham  Canal  Co.  15  C.  B.  N.  8. 726;  Totsnsejid 

y.  Chicago  d  A.  B.  Co.  91  HI.  545;  Galena  d  C, 

U.  R.  Go.  v.   Pound,  22  111.  899;   Vought  v. 

FoncorOty,  88  Neb.  790;  Sioux  City  d  P.  R 

0>.  V.  Washington  County,  3  Neb.  88. 

Messn.  J.  Hall  Hitchcock  and  E.  W« 
ThonuLS*  for  defendant  in  error: 

If  a  taxpayer  were  to  give  the  treasurer 
his  check  for  money  he  had  in  a  bank  near  by 
Id  payment  of  his  taxes,  and  the  treasurer 
carelessly  carried  it  for  months,  and  then  the 
bsDk  should  fail  and  thereafter  be  unable  to 
pay  the  same,  could  it  be  contended  that  the 
man's  taxes  were  not  paid  or  that  the  treasurer 
i'ould  not  be  compelled  to  account  for  the 
amount  of  taxes  so  paid  ?    We  think  not. 

First  Nat.  Bank  v.  MUler,  87  Neb.  500. 

Suppose  there  had  been  a  settlement  with  the 
ibe  treasurer,  is  it  true  that  sucb  settlement 
would  estop  the  county  from  instituting  this 
action  on  the  bondt 

We  think  that  it  would  not. 

Van  Sickd  v.  Buffalo  County^  18  Neb.  108, 
42  Am.  Rep.  758;  Vitian  v.  OtU,  24  Wis.  518, 
1  Am.  Rep.  199;  19  Am.  &  £ng.  £nc.  Law, 
pp.  544^546. 

Harrisoiit  J.,  delivered  the  opinion  of  the 

<oart: 

Dnvid  R.  Bush  was  elected  treasurer  of 
Johnson  county  at  the  election  which  was  held 
during  the  fall  of  1889,  and  took  possession  of 
and  commenced  the  performance  of  the  duties 
of,  the  office  in  January,  1890;  was  re-elected 
In  fbe  fall  of  1891;  and  in  January,  1892,  closed 
bis  first,  and  began  his  second,  term  as  treas- 
tirer.    The  other  plaintiiTs  In  error  were  his 
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bondsmen  for  the  first  term.  Bush's  immedlatft 
predecessor  in  the  office  of  county  treasurer, 
when  he  turned  over  the  office  and  funds,  in 
January,  1891,  delivered  to  Bush  some  $40  or 
$50  in  actual  cash  or  money,  in  its  strictest 
meant Dg,  and  gave  him  certificates  evidencing 
deposits  which  the  retiring  treasurer  had  in 
banks,  and  also  some  checks.  These  were  ac- 
cepted by  the  incoming  treasurer,  and  received 
as  between  him  and  the  outgoing  one,  as  pay- 
ment of  the  amounts  stated  in  them.  One  of 
these  certificates  or  checks  was  for  the  sum  of 
$6,000,  payable  by  the  Bank  of  Russell  & 
Holmes,  at  Tecumseh.  Bush  presented  this 
at  the  banking  office  of  Russell  <&  Holmes,  and, 
in  lieu  of  it,  received  a  certificate  of  deposit 
for  the  sum  named.  This  he  retained  through 
and  beyond  the  entire  time  and  close  of  hit 
first  term  as  treasurer.  In  his  report  to  the 
oounty  board  at  or  near  the  close  of  his  first 
term,  a  certain  balance  was  shown  to  be  on 
hand.  A  portion  of  this  balance  was  this  sum 
evidenced  bv  the  certificate  mentioned.  The 
bank  in  which  ibis  money  was  deposited  con- 
tinued business  In  the  regular  manner  until 
October,  1891,  at  which  time  it  closed,  a  month 
or  two  before  the  expiration  of  Bush's  first 
term.  When  the  facts  were  discovered  in  re- 
gard to  this  and  some  other  certificates  of  de- 
posit (we  have  here  particularlv  to  deal  with 
this  one),  action  was  instituted  on  the  bond 
againat  plaintiffs  in  error  to  recover  the 
amount  as  an  alleged  shortage. 

There  were  two  principal  questions  raised 
by  the  pleadings:  First,  that  Bush,  the 
county  treasurer,  never  received  the  money, 
the  $6,000,  to  recover  which  was  the  ob- 
ject of  this  suit;  second,  that,  at  the  expira- 
tion of  his  term  of  office,  he  made  a  settlement 
of  his  doings  and  accounts  as  county  treasurer 
with  the  county  commissioners,  whereby  the 
county  became  bound,  and  it  cannot  or  should 
not  be  heard  to  assert  any  claim  as  against  the 
treasurer  or  his  bondsmen.  A  Jury  was  waived 
and  a  trial  had.  Judgment  was  rendered 
against  the  treasurer  and  bondsmen  for  the 
$6,000  and  interest  thereon.  The  case  has 
been  brought  to  this  court  by  proceedings  in 
error. 

In  regard  to  what  transpired  in  January, 
1889,  between  the  outgoing  treasurer  and  Mr. 
Bush,  the  incoming  officer,  in  regard  to  the 
funds  of  the  county  and  their  transfer  from 
one  to  the  other  of  the  officers,  Mr.  Zutavern, 
the  retiring  treasurer,  testified  as  follows: 

Q.  Mr.  Zutavern,  what  official  position  did 
you  hold  in  this  county  in  the  years  '88  and  '89? 

A.  County  treasurer. 

Q.  Who  was  your  successort 

A.  D.  R.  Bush. 

Q.  Do  yon  know  how  much  money  you 
turned  over  to  Mr.  Bush  at  the  time  you  went 
out  of  the  office? 

A,  I  do  not  know  now. 

Q.  You  may  state  to  the  court  how  you  de- 
livered the  things  in  the  treasurer's  office  to 
Mr.  Bush,  at  the  lime  your  term  of  office  ex- 
pired, with  reference  to  the  money  on  hand. 

A.  I  turned  over  all  the  money  that  belonged 
to  the  county  to  Mr.  Bush 

Q.  How  did  you  turn  it  overt 

A.  Why,  by  checks,  most  of  it    I  guess  I 
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had  a  little  cash  on  band,  maybe  $40  or  $50,  in 
the  drawer;  and  I  turned  that  over.  I  turned 
him  over  a  few  certificates. 

Q.  State  how  it  was  you  did  not  give  him 
the  money. 

A.  I  had  the  certificates,  and  asked  Bush  if 
he  could  use  ihem, — whether  they  would  an- 
swer as  well  as  money;  and  he  said  they 
would.  There  was  nothing  said  about  me 
getting  the  cash,  I  do  not  think. 

Q.  State  the  facts  as  to  whether  they  were 
equivalent  to  cash  at  that  time,  and  for  how 

^®°?-  ^ 
A,  They  were. 

Q.  Did  Mr.  Bush  ever  irive  you  any  informa- 
tion, in  any  form  or  manner,  after  this,  that  he 
could  not  use  these  certificates,  or  aslc  you  to 
take  them  up,  or  any  of  the  things  you  turned 
over  as  the  amount  of  money  on  handt 

A.  No,  sir. 

Q.  Why  didn't  ^ou  turn  the  money  oyer  in 
cash  at  the  expiration  of  your  term  of  office  to 
Mr.  Bush? 

A,  I  had  these  certificates,  and  showed  them 
to  Bush,  and  asked  him  if  he  could  use  them; 
and  he  said  that  he  could.  That  was  my  rea- 
son. He  said  they  would  do  him  as  well  as 
money. 

Q.  You  were  acquainted  with  the  financial 
condition  of  the  different  banks  upon  which 
you  had  the  bank  certificates? 

A.  I  think  I  was. 

Q.  You  were  acquainted  with  their  condi* 
tion,  with  reference  to  payin^r  of  their  papers 
presented  to  them  for  a  year  after  that?  From 
tiiat  time  on  for  another  year? 

A.  I  think  I  was. 

Q.  Well,  what  was  it? 

A.  They  were  good. 

Q.  They  paid  all  of  the  demands  made  on 
them? 

A.  Yes,  sir. 

A  portion  of  the  testimony  of  Mr.  Bush  is  as 
follows: 

Q.  Mr.  Bush,  you  are  the  defendant,  one  of 
the  defendants.  In  this  case? 

A.  Yes,  sir. 

Q.  You  are  the  principal  defendant,  are  you 
not,  in  this  case? 

Q.'  (Handing  witness  plaintifTs  Exhibit  E.) 
What  is  that  paper  you  now  have? 

A.  It  is  a  certificate  of  deposit  on  the  Bank 
of  Russell  &  Holmes. 

Q,  You  are  the  person  who  is  named  in  that 
certificate  as  payee,  are  you? 

A,  Yes,  sir. 

Q.  You  were  county  treasurer  at  that  time? 

A,  Yes,  sir. 

Q.  It  was  paid  to  you  as  county  treasurer? 

A.  Yes.  sir. 

Q.  The  consideration  of  that  check  was 
county  mouey? 

A.  It  was  a  check  given  me  for  county 
money. 

Q.  And  you  took  the  check  to  the  bank  and 
got  that? 

A.  Yes,  sir. 

Q.  At  your  own  request? 

A.  At  the  request  of  Mr.  Charles  Holmes. 

Q.  Did  you  ask  him  for  the  cash? 

A,  No,  sir. 
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Q.  You  did  not  want  it? 

A,  No,  sir. 

Q.  You  could  have  got  it? 

A.  I  do  not  know  whetber  I  could  or  not. 

Q.  You  have  every  reason  lo  believe  it?  You 
had  not  known  them  to  refuse  any  certificates^ 
had  you? 

A,  No,  sir. 

Q,  You  have  got  money  out  of  there,  a» 
county  treasurer,  since  that  was  deposited  there., 
haven't  you? 

A.  Yes,  sir. 

Q.  That  was  a  part  of  the  funds  yoa  re- 
ceiyed  from  Zutavem,  your  predecessor? 

A,  Yes,  sir. 

Q,  At  the  end  of  your  first  term,  you  did  nofe 
turn  that  over  except  in  the  form  of  a  certifi- 
cate, as  it  appears  there,  to  yourself? 

A.  There  was  no  change. 

Q.  Just  that  certificate? 

A.  Yes,  sir. 

Q.  When  you  settled  with  the  county  board 
at  the  end  of  your  first  term,  January,  1992^ 
you  turned  over  that  certificate  in  yoor  report 
to  the  county  oommissioners,  as  part  of  tb» 
funds  on  hand? 

A.  Why,  I  suppose  you  would  call  it  that,, 
simply  in  my  own  hands. 

Q.  You  turned  it  oyer  to  yourself  as  suc- 
cessor? 

A,  I  believe  that  is  what  it  would  be. 

Q.  You  never  turned  any  cash  over  to  rep- 
resent that? 

A,  No,  sir. 

In  this  connection  it  may  be  further  said 
that  all  of  the  testimony  introduced  which  bad 
a  bearing  upon  the  question  of  whether  the- 
Bank  of  Russell  &  Holmes  was,  at  the  Ume  of 
the  transaction  between  Zutayern  and  Bush^ 
of  date  January,  1800,  solyent,  and  meeting- 
all  demands  for  payments  of  money  made  udod 
it,  tended  to  establish  that  it  was  so.  and  so* 
doing  and  continued  in  such  condition  for 
more  than  a  year  subsequent  thereto. 

It  is  clear  from  the  evidence  that  Mr.  Bush, 
on  assuming  the  duties  of  the  ofiSce  of  county 
treasurer,  received  from  the  retiring  ofi9cer  a 
check  or  certificate  of  deposit,  entitling  him  to 
demand  from  the  Bank  of  Russell  A  Holmes- 
the  sum  of  $6,000,  and  that  it  was  so  accepted 
by  him  in  such  form,  in  lieu  of  the  cash,  either 
coin  or  legal-tender  currency;  that  he  did  not 
demand  any  other  or  different  payment,  but- 
waiyed  it,  and  the  check  or  certificate  of  deposit 
was  by  him  deliyered  to  the  bank,  and  canceled ; 
and,  at  the  request  of  the  banker,  he  received 
a  new  certificate  of  deposit  for  the  sum  named, 
payable  to  himself,  as  county  treasurer.  Tbe- 
title  or  right  to  the  sum  of  money  inyolved  was, 
by  the  methods  stated,  transferred  from  Mr. 
l^tavem  to  Mr.  Bush,  the  latter  being  the  re- 
cipient of  it,  by  reason  of  his  occupancy  of  the 
office  of  county  treasurer.  The  reception  of 
this  money  from  his  predecessor  was  one  of  the 
duties  which  deyolved  lipon  the  incomings 
treasurer,  his  due  and  proper  performance  of 
which,  together  with  all  others  pertaining  to 
the  office,  his  sureties,  by  signing  the  bond,  bad 
guaranteed.  Giving  the  bond  was  one  of  the 
essential  prerequisites  of  his  assuming  the 
office,  and  without  which  he  could  not  legaI1\r 
do  so;  and  the  sureties,  by  their  signatures,  en- 
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abled  him  to  meet  this  requirement,  and  to  ac- 
quire title  or  right  to  this  money;  and,  bavinj? 
acquired  it,  be  and  the  bondsmen  became  liable 
to  the  county  for  it.  The  fact  that  he  elected 
to  take  a  certificate  of  deposit  evidencing  the 
indebtedness  of  a  bank  to  his  predecessor  in 
oflBce  for  the  amount,  instead  of  coin  or  cur- 
rency, and  to  have  the  certiflcale  canceled,  and 
a  new  one  issued,  payable  to  himself  as  county 
treasurer,  and  to  let  the  money  remain  in  the 
bank,  and  to  carry  the  sum  thus  treated  in  his 
accounts  as  such  treasurer,  as  moneys  or  funds 
on  band,  could  in  no  manner  or  degree  affect 
fais  liability,  or  that  of  his  bondsmen.  He  be- 
came possessed  of  the  right  to  $6,000  of  the 
funds  of  the  county,  and  liable  for  its  safe- 
keeping, and  to  account  for  it,  and,  at  the  re- 
quest of  the  banker,  left  it  in  the  bank.  This 
was  a  sufficient  reception  by  him  of  the  money 
of  the  county  to  render  him  and  his  sureties 
liable  for  it  under  the  conditions  of  this  bond, 
within  the  rule  announced  in  8tate  y.  EiU^  47 
Neb.  — . 

What  effect  the  transactions  we  have  out- 
lined between  the  two  treasurers  would  have 
upon  the  rights  of  the  county,  if  any,  existing 
or  arising  therefrom,  against  Zutayem,  the 
outgoing  treasurer,  and  bis  bondsmen,  is  not 
involved  in  this  case,  and  will  not  be  discussed 
or  decided.  It  is  evident  that  Bush,  the  in- 
coming treasurer,  acouired  the  right  to  act 
hi  relation  to  the  96.000  of  the  county  funds, 
and  by  his  action  it  was  left  in  the  bank.  This 
was  such  an  act  of  right  of  control  and  dispo- 
sition of  the  money  as  rendered  him  liable  to 
account  for  it 

It  is  argued  that  the  treasurer  is  only  bound 
to  use  due  and  ordinary  care  for  the  safe-keep- 
ing and  preservation  of  the  money  of  the 
county,  and  if  he  deposited  it  in  the  bank  after 
using  reasonable  and  ordinary  care  and  caution 
in  ascertaining  the  standing  and  solvent  condi- 
tion of  the  bank,  and  was  watchful  in  this  par- 
ticular so  long  as  it  remained  there,  if  the  bank 
failed,  and  the  money  was  thereby  lost  to  the 
county,  in  whole  or  in  part,  without  any  fault 
or  negligence  attributable  to  the  treasurer,  he 
was  not  liable  for  such  loss,  nor  were  his  sure- 
ties so  liable.  There  exists  an  irreconcilable 
conflict  in  the  decisions  of  the  courts  in  regard 
to  the  liability  of  public  officers  and  their 
bondsmen  for  funds  lost  without  fault  or  neg- 
ligence on  the  part  of  the  officers;  but  the 
weight  of  authority  in  this  country  is  to  the 
effect  that  a  public  officer  and  his  sureties  are 
to  be  held  responsible  for  public  funds  lost,  re- 
gardless of  the  question  of  fault  or  negligence 
on  the  part  of  the  officer,  where  the  law,  in 
positive  terms  or  from  its  general  tenor,  and 
without  any  limitation  upon  the  obligation,  re- 
quires that  the  officer  pav  over  public  funds 
which  have  been  received  by  him  and  held  as 
such. 

Where  the  statutes  impose  the  duty  of  pay- 
ment, it  is  sufficient  if  the  bond  is  conditioned 
for  the  faithful  discharge  of  the  duties  of  the 
officer,  to  render  the  sureties  liable  to  the  same 
exten'  as  their  principal.  Our  statutes  on  the 
subject,  by  their  general  tenor,  if  not  in  direct 
terms,  require  the  retiring  treasurer  to  account 
for  or  pay  over  the  public  moneys.  The  bond 
In  this  case  was  conditioned  for  the  faithful 
diFcharge  by  the  treasurer  of  the  duties  of  the 
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office,  and  for  the  faithful  accounting  for^and 
paying  over  of  all  the  moneys  of  the  county 
wfiich  he  received;  and  both  he  and  his  sure- 
ties became  liable  for  any  failure  on  his  part  to 
pay  over  any  of  the  public  money,  notwith- 
standing it  may  have  been  lost  without  his 
fault  or  negligence.  Pine  Island  Bd,  of  Bdu. 
V.  Jewell,  44  Minn.  427,  and  cases  cited  as  fol- 
lows: United  Stntesv.  Prencott, 44 U.  8.  8  How. 
578,  U  L.  ed.  784;  United  Statee  v.  DashdU, 
71  U.  8.  4  Wall.  182,  18  L.  ed.  819;  Boyden  v. 
United  Statee,  80  U.  S.  18  Wall.  17,  20  L.  ed. 
627;  Eaneoek  v.  Hazzard,  12  Cush.  112,  59  Am. 
Dec.  171;  New  Providence  y.  McEaehron,  88  N. 
J.  L.  889;  Om.  v.  Conly,  8  Pa.  872;  f^ate  v. 
Harder,  6  Ohio  St.  607, 67  Am.  Dec  863;  Tay- 
lor Liet.  Tiffp.  V.  Morton,  87  Iowa,  550;  Thomp- 
son V.  Toumthip  16,  80  111.  99;  Bdlbert  v.  State, 
Martin  County  €kmr$,  22  Ind.  125;  Morbeek 
▼.  State,  Jaekeon  Twp.,  28  Ind.  86;  WardY, 
School  Diet.  No.  15, 10  Neb.  298,  85  Am.  Rep. 
477:  WiUon  v.  Wichita  County,  67  Tex.  647; 
State  Y,  Netnn,  19  Nev.  162;  State,  Mimeeippi 
County,  V.  Moore,  74  Mo.  418,  41  Am.  Kep. 
822;  StaU,  The  Township,  v.  Powell,  67  Mo.  895, 
29  Am.  Hep.  512;  Jefferson  County  Gomrs,  ▼. 
Lindterger,  8  Mont.  28,  85  Am.  Rep.  462;  Bed- 
wood  County  Comrs.  y.  Tower,  28  Minn.  45. 

The  case  of  Ward  v.  School  Diet,  No.  16,  10 
Neb.  298, 85  Am.  Rep.  477,cited  in  theopinion  of 
the  Minnesota  court  just  alluded  to.  in  support 
of  the  doctrine  of  strict  accountability  of  treas- 
urers and  their  bondsmen,  for  public  money  in- 
trusted to  the  care  of  the  treasurers  bv  virtue  of 
their  being  such  officers;  may  be  said  to  be  not 
strictly  in  point,  for  the  reason  that  the  money 
lost  by  failure  of  the  bank,  and  sought  in  the 
action  to  be  recovered  of  the  treasurer  and  his 
bondsmen,  had  been  deposited  by  the  treasurer 
in  the  bank  to  his  own  individual  credit.  This 
court  held :  "The  defendant,  while  treasurer 
of  the  plaintiff  district,  deposited  the  money 
in  question  with  his  banker  to  his  own  indi- 
vidual credit.  The  money  was  intended  to 
meet  certain  bonds  of  the  district,  then  about 
to  fall  due,  and  which  were  payable  at  that 
bank,  and  the  defendant  so  informed  the 
banker,  and  directed  him  verbally  to  so  apply 
it  when  the  bonds  were  presented.  While  in 
this  condition  the  bank  failed,  and  the  money 
was  lost  Held,  that  the  banker  was  the 
agent  of  the  treasurer  and  not  of  the  district, 
and  that  the  money  was  recoverable  by  the  dis- 
trict in  an  action  on  the  treasurer's  bond.'' 
And  it  was  said  in  the  text  of  the  opinion:  *'It 
was  Ward's  duty  under  the  law  to  keep  the 
money  securely  until  properly  directed,  as  be- 
fore shown,  to  pay  it  over  to  the  holder  of  the 
district  bonds.  'The  money  was  within  his 
control,  placed  there  by  force  of  the  statute,  and 
if  he  saw  fit  to  intrust  it  to  the  care  of  another, 
he  did  so  at  his  peril."  In  the  opinion  in  the 
case  of  StaU,  Craig,  v.  Sheldon,  10  Neb.  452. 
in  stating  the  liability  of  a  treasurer  for  public 
funds,  it  was  held:  "The  fact  that  the  public 
funds  have  been  stolen  from  the  treasury  is  no 
le^al  justification  for  the  failure  of  the  treas- 
urer to  account  for  them."  This  was  not  a 
case,  however,  wherein  the  recovery  of  the 
public  funds  was  the  object  of  the  action,  but 
was  one  in  the  nature  of  a  quo  warranto  to  oust 
the  defendant  from  the  office  of  county  treas- 
urer of  Qreeley  county;    and,  in  reaching  a 
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conclusioo  88  to  whether  the  trea8urer  h8d  been  < 
guilty  of  neglect  of  duty  88  an  ofQoer,  it  was 
observed:  "ThlB  being  the  case,  the  county 
treasurer  having  failed  to  account  for  the 
moneys  in  his  hands  properly  chargeable 
against  him  as  treasurer,  is  guflty  of  wilful 
neglect  of  duty,  and  may  be  removed  from  of- 
fice. And  the  fact  that  the  moneys  were  stolen 
is  no  legal  lustification  for  the  failure  to  account 
for  them.'^  While  it  may  be  said  that  these 
cases  are  not  in  point,  and  cannot  be  said  to 
support  the  rule  which  holds  treasurers  to  a 
strict  accountability  in  respect  to  public  funds 
which  come  into  their  possession  as  officers, 
for  the  reason  that,  strictly  speaking,  it  was 
not  the  main  question  involved  in  either  case, 
but  only  incidentally,  yet  it  was  necessarily 
connected  with  the  matters  under  discussion, 
and  which  were  determined,  and  made  it  neces- 
sary to  pass  upon  it;  and  the  decisions  show 
what  the  opinion  of  the  court  was  in  regard  to 
the  responsibility  of  the  treasurers  for  public 
money  which  they  handled  as  officers. 

It  is  argued  that  if  the  delivery  of  the  cer^ 
tificate  of  deposit  or  check  by  Zutavern  to 
Bush,  when  the  latter  assumed  the  duties  of 
the  office,  was  a  sufficient  payment  to  render 
Bush  and  his  bondsmen  responsible  to  the 
county  for  the  amount  thus  paid,  inasmuch  as 
at  the  expiration  of  the  first  term  of  his  serv- 
ices as  treasurer,  and  assumption  of  the  duties 
•of  the  second  term,  Januaiy ,  1892,  he  turned 
this  $6,000  certificate  of  deposit  over  to  him- 
eelf  as  hia  own  successor,  this  released  the  sure- 
ties herein  sued,  who  signed  his  bond  for  the 
first  term,  and  the  action  must  fail  as  to  them. 
Whatever  might  be  said  of  this  contention  had 
the  certificate  of  deposit  in  question,  at  the  time 
of  the  termination  of  the  first  term  during  which 
Bush  occupied  the  office  of  treasurer,  retained 
its  full  force  and  vigor  as  a  demand  against  the 
bank  for  the  sum  evidenced  by  its  face,  we 
must  now  recall  to  mind  the  fact  that  during 
the  month  of  October,  1891,  the  bank,  payor 
of  the  certificate,  failed  or  quit  business,  had 
passed  out  of  existence  in  the  business  world, 
and  the  certificate  of  deposit  was  no  longer  a 
demand  sgainst  a  living  business  being,  but 
was  merely  evidence  of  a  claim  against  what 
might  at  some  time  be  realized  of  the  assets  of 
the  bank  which  had  failed,  and  was  certainly 
not  entitled  to  be  considered  as  such  a  payment 
when  retained  by  Bush  in  making  the  change 
from  his  first  to  his  second  term  of  the  amount 
of  funds  on  hand,  to  him  as  his  own  successor, 
as  to  render  or  ndse  a  liability  for  the  amount 
of  the  certificate  against  him  and  his  bonds- 
men for  the  second  term,  as  a  loss  occurring 
during  the  second  term,  and  certainlv  was  not 
a  paying  over  of  the  county  funds  which 
worked  a  release  of  the  sureties  who  signed 
the  bond  for  the  first  term.  The  failure  to 
otherwise  pay  the  sum  expressed  bv  the  face 
of  the  certificate  at  the  expiration  of  the  first 
term  of  office  was  such  a  failure  to  faithfully 
discharge  the  duties  of  the  office  required  bv 
law,  to  faith  fully  account  for  and  pay  over  all 
funds  which  had  come  into  his  hands  or  under 
his  control  by  virtue  of  his  office,  as  rendered 
him  and  the  sureties  for  the  first  term  liable 
therefor. 

A  further  contention  Is  made  on  behalf  of 
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plaintiffs  in  error  that  the  board  of  county  com 
missioners  had  settled  with  Mr.  Bush,  compre- 
hending in  such  settlement  all  bis  actions  as 
county  treasurer  during  his  first  term,  and  had 
examined  his  final  account,  and  approved  it, 
and  made  such  approval  a  matter  of  record; 
that  this  constitutea  an  adjudication  of  all  these 
matters,which  wa^  final  and  conclusive;  hence 
this  action  will  not  lie.  Our  statutory  law  re- 
quires the  county  treasurer  to  make  periodical 
reports,  which  must  show  somewhat  in  detail 
the  main  transactions,  more  particularly  in  re- 
lation to  disbursements  of  the  public  moneys 
and  balances  remaining  on  hand  in  the  various 
funds;  and  these  must  be  scrutinized  and 
passed  upon  by  the  county  board,  and  thev 
make  what  is  denominated  a  "settlement"  with 
the  treasurer.  But,  call  it  what  you  may,  we 
are  satisfied  that  it  is  nothing  more  than  an  ex- 
amination of  the  account  and  report  of  the 
business  acts  of  the  treasurer  during  the  period 
covered  by  it, —  a  scanning  of  such  acts  a 
"checking  up,"  if  the  expression  is  allowable, 
by  the  county  commissioners,  the  parties  des- 
ignated bv  law  to  attend  to  it,  made  in  the  in- 
terest of  the  public  and  the  county,  and  for  the 
benefit  of  the  public  and  the  countv.  Its  maiQ 
object  and  purpose  are  to  maintain  an  espion- 
age and  supervision  over  the  finances  of  the 
county,  and  their  management  by  the  treasurer, 
and  secure,  by  such  means,  as  great  prompti- 
tude and  care  and  exactitude  in  their  manage- 
ment as  possible.  It  is  not  in  any  sense  or  de- 
gree on  behalf  of  the  sureties  on  the  bonds  of 
officers.  Their  contract  is  that  the  officer  will 
perform  his  duties  faithfully  and  properlv,  and 
for  any  failure  so  to  do  they  become  liable. 
The  law  does  not  contemplate  that  the  officer 
shall  be  watched  by  the  county  or  its  officers 
for  the  benefit  of  the  sureties.  It  is  no  part  of 
the  contract  with  the  sureties  that  it  shall  be 
done;  and,  where  reports  and  settlements  are 
required  by  law,  it  does  not  change  the  obliga- 
tion of  the  sureties,  or  enter  into  their  contract. 
It  is  their  dutv  to  see  to  it  that  the  duties  of  tne 
officer  are  fsithfuUv  discharged;  and  if  the 
county  board  should  be  negligent  or  careless 
or  Irregular  in  an  examination  of  an  account 
or  report  c  /  a  treasurer,  or  in  what  is  termed  a 
"settlement, "  It  would  be  no  available  defense 
to  sureties  on  his  bond  in  an  action  to  recover 
an  amount  of  public  funds  which  the  treasurer 
had  failed  to  pay  over.  These  periodical  set- 
tlements assigned  by  our  statutes  to  be  made 
with  county  treasurers  do  not  have  the  ele- 
ments in  them  of  a  Judicial  determination  of 
the  subjects  involved.  It  would  not  be  con- 
tended that  if  the  county  commissioners  state, 
as  a  matter  of  record,  as  the  result  of  one  of 
these  so  called  "settlements,"  that  the  treasurer 
was  short  in  his  accounts  in  a  stated  sum,  and 
consequently  indebted  to  the  county  in  such 
sum,  this  would  constitute  an  adjudication  of 
the  whole  matter;  and,  unless  appealed  from, 
it  would  be  final  and  binding  on  the  parties, 
and  not  open  to  attack.  2<o  more  can  the  re- 
sult obtained  by  the  examination  be  suid  to  bo 
binding  and  conclusive  upon  the  county  in  re- 
gard to  the  amounts  reported  on  band  by  the 
treasurer  being  the  exact  true  amounts;  or  their 
payments  by  the  treasurer  preclude  the  insti- 
tution and  successful  prosecution  of  an  action 
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for  any  further  sums  which  he  has  failed  to 
report  or  to  pay  oyer.  It  can  have  no  further 
or  ffreater  conclusiveness  than  any  settlement 
mane  between  private  persons. 

We  are  cited  on  this  point  in  the  case  to  the 
decision  in  t^e  case  of  Eagnu  ▼.  Cuming 
Ckmnty,  86  Neb.  876,  as  sustainiog  the  position 
of  plaintiffs  in  error,  but  we  do  not  so  read 
it.  It  was  held:  "Where  the  county  board 
haa  before  it  a  matter  which  it  may  reject  or 
allow,  and  its  action  thereon  will  be  final  un- 
less appealed  from,  its  order  in  the  premises 
cannot  be  attacked  coUateially,  except  for 
fraud," — which  is  entirely  correct;  but,  in 
passing  upon  the  report  of  a  county  treasurer, 
the  board  do  not  reiect  or  allow  it  m  the  sense 
in  which  these  words  were  used  in  the  case  re- 
ferred to.  It  is  only  approved  or  disapproved, 
and  not  condnsiyely.  In  the  same  decision  it 
is  observed:  "An  officer  who  has  faithfully 
performed  the  duties  of  his  office  and  made  a 
fnU  settlement  with  the  tribunal  authorized  to 
settle  the  same  should  be  permitted  to  rest  on 
such  settlement,  unless  there  is  fraud,  mistake, 
or  imposition  in  making  the  same."  The  rule 
announced  in  the  third  paragraph  of  the  svUa- 
bus  to  the  case,  which  we  have  quoted,  had  ref- 
erence to  an  order  of  the  county  boanl  allow- 
ing the  county  clerk  deputies,  and  the  appli- 
cation of  the  fees  of  the  office  to  the  payment 
of  their  salaries,  as  fixed  by  the  board,  and  was 
entirely  applicable.  What  was  said  in  the 
opinion  in  regard  to  the  settlement  was  sub- 
stantially the  same  as  herein  stated.  Any  set- 
tlement is  all  right,  and  entitled  to  stand  in 
favor  of  an  officer  who  had  faithfully  per- 
formed the  duties  of  his  office,  and  when,  in 
the  settlement,  there  is  neither  fraud,  mistake, 
nor  imposition.  In  support  of  what  we  have 
said  in  regard  to  these  reports,  and  their  exam- 
ination and  approval  and  settlement,  see  Crown 
▼.  Com.  84  Va.  282;  Bo9e  y.  Dovglois  Twp.  62 
Kan.  461;  Waseca  County  Comra.  v.  Bheehan, 
42  Minn.  67, 6  L.  R.  A.  786;  BritUm  T.  Fort 
Worth,  78  Tex.  227. 

In  the  case  at  bar  it  was  shown  by  the  testi- 
mony that,  at  the  close  of  his  first  term,  Mr. 
Bush  made  a  report  or  account,  which  was  ex- 
amined by  the  county  board.  The  statements 
of  the  commissioners'  record  in  respect  to  the 
settlement  had  at  that  time  were  as  follows: 
Under  date  January  29,  1892:  "The  county 
commissioners  proceeded  to  settle  with  the 
county  treasurer.  The  board  adjourned  to 
January  80. 1892."  Under  date  of  January  80, 
1892:  "The  board  then  proceeded  to  settle 
with  the  county  treasurer.  Board  adjourned 
to  February  1,  1892."  Under  date  of  Febru- 
ary 1,  1892;  "The  board  proceeded  to  settle 
with  the  county  treasurer.  Pending  settle- 
ment, the  boara  adjourned  to  February  2, 
1892."  Under  date  ofFebruary  2, 1892:  "The 
board  completed  with  the  county  treasurer." 
The  account  indicated  the  proper  and  true 
amount  which  had  come  into  the  possession  of 
tbe  county  treasurer,  or  had  been  paid  to  him, 
as  on  hand;  but  it,  in  fact,  included  this  cer- 
tificate of  deposit  for  $6,000,  issued  by  tbe 
bank,  which  had,  subsequent  to  such  issuance, 
but  prior  to  the  time  of  settlement,  failed.  The 
fact  that  this  was  so  included  and  counted  by 
tbe  treasurer  as  money  on  hand  was  not  known 
by  the  county   board.    The  funds  were  not 
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asked  for  by  the  board,  were  not  produced  by 
the  treasurer,  and  any  approval  of  the  account 
or  report  of' tbe  treasurer  at  that  time  was  so 
made  without  any  knowledge  of  the  existence 
of  the  certificate  of  deposit,  or  that  it  figured  or 
was  claimed  by  the  treasurer  as  a  part  of  the 
moneys  on  hand.  There  was  a  mistake  in  the 
settlement,  if  any  was  made,  to  the  amount 
evidenced  by  the  certificate;  and  the  paying 
oyer  the  funds  shown  by  the  report  to  he  on 
hand  by  Bush  to  himself,  to  the  extent  that  it 
consisted  of  his  retaining  this  certificate,  and 
counting  it  as  so  much  money,  was  a  fail- 
ure to  account  and  pay  over  the  moneys  of  the 
county, — a  failure  to  faithfully  discharge  the 
duties  of  his  office,  as  required  by  law,  and 
for  which  ha  and  his  bondsmen  became  liable. 
It  follows  that  the  iudgmeni  qf  ths  Dittriei 
Court  muMt  he  affirms, 

Horral*  J.«  did  not  dt 
Rehearing  denied. 


Peter  JACOBSON 

e. 

John  YAl^  BOENINO,  AppU 

(.»......Nebi — ..^ 

*  1.  In  tbla  state  ihm  eommon-law  mto 
preTalls  that  a  proprietor  may*  by  barriets  or 
otherwise,  protect  his  land  from  surfaoe  water 
coming  from  across  adjacent  tends;  and,  for  In- 
juries occasioned  to  others  from  a  proper  exer- 
cise of  that  rtffbi.  he  Is  not  responsible. 

8«  If  In  the  azecatlim  of  eiieh  object* 
sneh  proprietor  la  g^allty  of  neruienoe 
which  is  the  natural  and  proximate  cause  of  In- 
jury to  the  adjoining  proprietor,  be  is  acooon^ 
able  therefor. 

Z*  One  may  not  aeeiiaBiila.te  eurflaoe 
waters  on  his  own  land,  and,  by  means  of  a 
ditch,  discharge  them  In  a  yolume  upon  the  land 
of  another. 

4.  The  former  deelaioiie  of  this  court  re- 
yiewed,  and  he/d  to  IM  In  harmony  with  the  f ore* 
going  principles. 

5.  Againat  a  eonttnwing  li^iuy  to  land 
caused  by  an  unlawful  discharge  of  surface  wa- 
ters by  an  adjoining  proprietor,  equity  will  afford 
relief  by  injunction. 

6.  In  each  case  it  la  not  neoeaaaij  toot 
the  plainttffto  pro^e  that  actual  injury  oc- 
curred before  the  suit  was  brought.  The  remedy 
Is  in  such  case  prerentlre,  and  will  be  granted  on 
proof  that  the  acts  complained  of,  unless  re- 
strained, will  result  iu  damage. 

7.  ToanehanaetionitlsnodeliBneethaft 
the  injury  is  in  part  threatened  by  the  acts  of 
anotber.  The  plaintiff  has  his  remedy  against 
each  one  contributing  thereto. 

8.  Where  one  has  a  Talid  eanse  of  no- 
tion against  another,  bis  motive  in  inptituting 
It  i9  Immaterial,  and  the  fact  that  it  Is  inspired  by 
malice  Is  no  defense. 

•  Headnotes  by  iRTzm,  a 

Nora.— As  to  rights  in  flow  of  surfaoe  waters, 
wAt  to  Gray  r.  Mo  Williams  (OaL)a  L.  B.  A.  fiCtt. 
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APPEAL  bj  defendant  from  a  Judgment  of 
the  Di8tnct  Court  for  Adams  County  in 
fayor  of  plaintiff  in  an  action  to  restrain  de- 
fendant from  discharging  surface  water  upon 
plaintiff's  land.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Meurs,  A*  H.  Bowen  and  J.  B.  Cessna 
'  for  appellant. 

Mmvth.  Smith  ft  MeCreary*  for  appellee: 

The  owner  of  land  has  the  absolute  inherent 
right  to  keep  and  use  it  for  such  lawful  pur- 
pose as  he  sees  fit  unmolested  by  the  discharge 
of  surface  water  thereon  by  another.  If  the 
injury  inflicted  by  the  unlawful  discharge  of 
surface  water  upon  the  land  of  another  be 
serious  and  in  its  nature  be  permanent  or  such 
as  would  continue  to  operate  in  all  future  time, 
an  injunction  is  a  proper  and  the  only  adequate 
remedy. 

MoTtiney  ▼.  Chicago^  B.  dh  Q,  R.  Co.  88  Neb. 
406;  Fremont,  E,  AM,  V.  B.  Co.  ▼.  Marley^ 
25  Neb.  188. 

Irrine*  0.,  filed  the  following  opinion - 
This  was  an  action  by  the  appellee  against 
the  appellant  for  the  purpose  of  obtaining  an 
injunction  restraining  the  appellant  from  main- 
taining a  certain  ditch,  whereby  it  was  alleged 
that  waters  collected  on  the  lands  of  appellant 
were  discharged  upon  the  lands  of  plaintiff,  to 
plaintiff's  damage.  The  evidence  is  hopelessly 
conflicting,  and  in  some  parts  very  obscure. 
As  there  was  a  general  flnding  for  the  plain- 
tiff, we  must  take  it  in  the  light  in  which  it 
most  strongly  tends  to  support  the  allegations 
of  bis  petition.  So  considered,  it  appears  that 
the  parties  are  owners  of  adjoining  farms,  the 
plaintiff's  lying  west  of  defendant's.  Along 
the  north  line  of  these  farms  there  is  a  high- 
way. On  the  defendant's  farm,  and  near  the 
northeast  corner  thereof,  there  lie  what  the 
witnesses  style  two  "lagoons  "  A  review  of 
the  evidence  discloses,  however,  that  this  term 
is  used  according  to  a  local  signification,  and 
means  merely  a  slight  depression  in  the  land, 
wherein,  in  wet  seasons,  surface  water  ac- 
cumulates. It  is  quite  evident  that  these  are 
not  permanent  ponds  or  lakes.  At  some  time 
in  the  past,  a  ditch  was  constructed  near  the 
middle  of  the  highway,  whereby  the  surface 
water  from  the  vicinity  was  collected,  and 
flowed  along  the  highway  westward  into  a 
ravine,  or  as  we  shall  hereafter  style  it,  using 
another  local  term,  more  accuratelv  descriptive 
than  any  word  of  general  use,  a  "draw."  This 
draw  crosses  the  highway  north  of  plaintiff's 
land,  passes  over  his  land,  and  across  defend- 
ant's towards  the  east.  Shortly  before  this 
action  was  commenced,  in  accordance  with 
some  action  by  the  county  authorities,  this 
ditch  was  filled  up.  and  another  one  nearer  the 
south  aide  of  the  highway  was  constructed  for 
the  same  purpoi>e,  and  having  the  same  outlet. 
The  so  called  "lagoons,"  by  means  of  smaller 
ditches,  were  connected  with  this  ditch  in  the 
highway.  The  damage  alleged  is  that,  whereas 
the  natural  drainage  irom  the  lagoons  is  south- 
east, these  ditches  divert  it  to  the  north,  and 
thence  along  the  highway  to  the  draw;  dis- 
charging a  large  body  of  water  thereby  across 
plaintilTs  lands,  cutting  trenches,  and  covering 
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them  with  accretions.  It  also  appears  that,  by 
the  construction  of  a  ditch  much  shorter  thaa 
the  one  now  maintained,  the  defendant  miirht 
discharge  the  water  from  the  lagoons  into  this 
same  draw  upon  his  own  land. 

One  point  urged  in  support  of  the  appeal  is 
that  there  is  no  evidence  that,  down  to  the  time 
of  the  trial,  any  large  quantitv  of  water  had 
been  discharged  by  reason  of  the  ditches  in 

?[uestion,  or  that  plaintiff's  lands  had  been  in 
act  injured.  It  is  true  that  there  is  very  little 
evidence  to  the  contrary,  but  we  regard  this  as 
immaterial.  The  plaintiff  was  not  obliged  to 
wait  until  the  injury  had  been  inflicted.  There 
is  ample  evidence  tending  to  show  that  such 
an  injury,  in  the  event  of  a  wet  season,  would 
be  the  result  of  maintaining  the  ditches,  and 
the  remedy  sought  is  preventive,  and  not  com- 
pensatory. Another  point  urged  is  that  the 
action  should  properly  be  against  the  county, 
because  the  damage,  if  any,  is  directly  inflicted 
by  the  ditch  in  the  highway.  While  the 
prayer  of  the  petition  seems  to  extend  to  all 
the  ditches,  the  district  court  granted  the  in- 
junction only  so  far  as  to  restrain  the  defend- 
ant from  maintaining  the  ditches  connecting 
the  lagoons  with  the  ditch  in  the  highway. 
Assuming  for  the  moment  that  any  wrong  was 
committed  by  maintaining  this  system  of 
ditches,  the  defendant  was  the  responsible 
person  to  the  extent  of  the  water  discharged 
by  the  ditch  the  maintenance  of  which  was 
restrained.  The  fact  that  the  plaintiff  may 
have  a  remedy  against  the  county  or  against 
other  proprietors  for  similar  acts  contributing 
to  the  same  injury  does  not  deprive  him  of  hu 
remedy  against  the  defendant  for  his  sliare 
therein. 

Another  minor  point  may  here  be  disposed 
of.  The  district  court  excluded  testimony 
accompanied  by  an  offer  to  show  that  the  plain- 
tiff and  others  had  conspired  together  to  in- 
stitute criminal  and  civil  actions  against  Van 
Boening,  contributing  to  the  expense  thereof, 
and  with  the  purpose  of  harassing  him  until 
he  should  leave  the  township.  This  would 
be  no  defense  to  this  action.  If,  as  a  matter 
of  fact,  the  plaintiff  had  a  good  cause  of  action 
against  the  defendant,  his  motives  in  prose- 
cuting it  are  immaterial. 

With  these  preliminary  matters  cleared 
away,  the  question  remains  whether  the 
plaintiff  was  entitled  to  relief  against  the  de- 
fendant  for  discharging  surface  water  through 
a  ditch,  in  a  volume,  upon  plaintiff's  land, 
contrary  to  the  natural  course  of  drainage;  and 
the  proof  showing  that  as  effective  and  as  con- 
venient a  method  of  discharging  water  might 
have  been  availed  of  without  discharging  it  on 
the  highway  or  on  pUintiff's  land.  That,  for 
a  wrong  of  this  kind,  injunction  is  an  appro- 
priate remedy,  was  held  in  DanU  v.  Lornf(/reen^ 
8  Neb.  43.  That  one's  right  to  protect  his  laud 
against  surface  water  does  not  extend  so  far  as 
to  permit  him  to  collect  it  in  a  volume,  and  by 
means  of  a  ditch,  to  discharge  it  upon  the  land 
of  another,  has  been  several  times  derided. 
Fremont,  E.  dt  M.  V.  B.  Co.  v.  If arte^.  25  Neb. 
188;  Lincoln  Street  R.  Co.  v.  Adams,  41  Neb. 
787;  Bvnderton  v.  Burlington  A  M.  R.  Co.  43 
Neb.  545. 

There  are  other  cases  applying  the  prin- 
ciple, but   we  do  not  cite   them,    for   the 
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reaaoD  tbat  they  seem  rather  to  relate  to  the  di- 
-versioD  of  watercourses  than  of  surface  water. 
The  anDouncement  of  the  rule  referred  to  is 
■sufficient  to  dispose  of  this  case.  But,  as  it 
deyeloped  upon  the  argument  that  an  impres- 
.sion  prevails  that  the  different  decisions  of  the 
<X)art  have  not  been  altogether  harmonious 
upon  the  subject,  it  seems  well  to  review  these 
•cases,  which  to  our  minds  are  in  complete  har- 
mony, and  to  as  clearly  as  possible  state  the 
principle  which  has  governed  all  the  decisions. 
Prior  to  1898  there  was  no  case  dealing 
-with  the  general  principles  of  law  on  the  sub- 
ject. Datis  V.  Londgreen,  svpra,  was  much 
like  the  present,  except  that  it  would  seem  that 
the  pond  which  had  been  drained  was  perma 
nent  in  its  character,  and  not  a  mere  depres- 
jiion,  in  which  surface  water  occasionally  col- 
lected. It  was  held  that  such  water  could  not 
lawfully,  by  means  of  a  ditch,  be  discharged 
upon  the  lands  of  one*8  neighbors.  Pple  v. 
Biehards,  17  Neb.  180,  was  a  case  for  the  di- 
Tersion  of  a  stream;  and,  while  it  has  been  cited 
in  several  surface-water  cases,  it  was  in  fact 
governed  by  different  principles.  Stewart  v. 
ikhneider,  22  Neb.  286,  depended  for  its  solu- 
tion entirely  upon  the  effect  of  a  prior  decree 
fixing  the  rights  of  the  parties,  the  correctness 
<if  which  was  not,  and  could  not  have  been, 
then  questioned.  Morrissey  v.  Chicago,  B.  db 
Q.  R,  Co.  88  Neb.  406,  is  perhaps  the  leading 
•case  on  the  subject.  It  was  there  announced 
that  the  common-law  rule  prevails,  and  that, 
therefore,  one  has  the  right  to  defend  himself 
against  surface  water,  and  that  incidental  dam- 
age inflicted  upon  another  by  such  acts  is 
damnum  abique  injuria.  It  is  this  case  which 
is  thought  to  be  in  conflict  with  some  of  the 
others.  The  opinion  is  entirely  too  long  to  ab- 
stract here,  but  an  examination  of  the  case  dis- 
closes that  the  court  had  always  in  view  the 
fact  that  there  was  neither  allegation  nor  proof 
that  the  railroad  embankment  which  had 
caused  the  injury  had  been  unnecessarily  or 
negligently  constructed.  The  district  court 
^ve  an  instruction  to  the  effect  that  one  might 
upon  his  own  land  erect  such  barriers  as  be 
adeemed  necessary  to  keep  off  surface  water 
falling  upon  it  or  coming  from  adjacent  lands, 
tind  ^r  any  consequent  injury  to  other  lands 
lie  would  not  be  responsible;  but  tbat  such 
waters  as  fell  upon  his  own  lands,  or  came 
thereon  by  surface  drainage,  he  must  keep 
within  the  boundaries,  or  permit  them  to  flow 
«fl!  without  artificial  interference,  unless, 
within  the  limits  of  his  own  lands,  he  could 
turn  them  into  a  natural  watercourse.  Com- 
xnenting  upon  this  instruction,  this  court, 
through  Commissioner  Ryan,  said:  "In  the 
latter  part  of  this  instruction  it  is  barely  possible 
tbat  the  court  may  have  erred,  as  against  the 
defendant,  in  holding  that  it  was  the  atfirmative 
duty  of  the  proprietor  to  keep  within  his  boun- 
<dar3%  or  permit  to  flow  off  without  interference, 
such  waters  as  fall  in  rain  or  snow  on  his  land, 
or  come  by  surface  drainage,  unless,  within  the 
limits  of  bis  own  land,  he  can  turn  them  into 
4i  natural  watercourse.  It  is  unnecessary  to 
•determine  this  question."  In  many  of  the  cases 
•cited  in  tbe  opinion  the  distinction  was  clearly 
drawn  between  a  proper  defense  against  sur- 
face water  and  a  negligent  defense.  This 
case,  then,  merely  established  the  general  rule; 
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but  there  was  kept  constantly  in  view  the  fact 
that  no  negligence  appeared,  and  that  the  ex- 
istence of  negligence  might  be  a  controlling 
feature.  In  Lincoln  Street  R.  Cm  v.  Adams, 
supra,  while  the  rule  was  very  briefly  stated  in 
accordance  with  former  opinions  tbat  a  propri- 
etor may  not  collect  surface  waters  on  his 
own  estate  in  a  ditch,  and  discharge  them  in  a 
volume  on  the  land  of  his  neighbor,  it  is  quite 
evident  tbat  the  same  principle  was  in  view, 
and  tbat  this  was  deemed  a  negligent  method 
of  protecting  one's  self.  In  Anheuser-Busch 
Brew.  Asso.  v.  Peterson,  41  Neb.  897,  a  propri- 
etor, in  order  to  protect  himself  against  surface 
water,  filled  in  his  lots,  but  in  such  a  manner 
that  water  which  otherwise  would  have  passed 
off  in  another  direction  accumulated  and  en- 
tered the  ice  house  of  plaintiff  through  a  privy 
vault.  The  rule  in  Morrissey  v.  Chicago,  B.  cb 
Q.  R,  Co,  supra,  was  stated;  and  the  court, 
through  Judge  Post,  said:  ''Subiect  to  that 
rule,  every  proprietor  may  lawfully  improve 
his  property  by  doing  what  is  reasonably  nec- 
essary for  that  purpose,  and  unless  be  is  guilty 
of  some  act  of  negligence  in  the  manner  of  its 
execution,  he  win  not  be  answerable  to  his 
neighbor,  although  he  may  thereby  cause  the 
surface  water  to  flow  upon  or  from  the  prem- 
ises of  the  latter  to  his  damage.  The  injury  in 
such  case  is  but  a  mere  incident  to  the  proper 
use  of  the  owner's  property;  but  if  in  the 
execution  of  the  enteiprise  in  band  he  is  guilty 
of  negligence,  which  is  the  natural  and  proxi- 
mate cause  of  injury  to  the  adjoining  propri- 
etor, the  law  holds  him  accountable  therefor. 
Such  is  the  essence  of  the  authorities  cited  in 
Morrissep  v.  Chicago,  B.  dk  Q.  R.  Go.  supra, 
and  undoubtedly  the  law  of  this  case."  In 
Bunderson  v.  Eiurlington  db  M,  R,  Co.  supra, 
it  was  held  that  the  construction  of  a  railroad 
embankment  whereby  water  had  been  backed 
up  upon  the  lands  of  a  superior  proprietor 
was  no  cause  of  action,  and  this  for  the  reason 
that  to  have  made  an  opening  or  culvert  would 
have  discharged  the  water  m  a  volume  upon 
the  lands  of  an  inferior  proprietor,  which 
would  have  been  tortious.  In  Lincoln  db  B, 
H,  R.  Co.  V.  Sut/ierland,  44  Neb.  526,  the  rail- 
road company  was  held  liable  because  of  its 
negligence  in  the  construction  of  an  embank- 
ment; and  the  words  above  quoted  from  An- 
heuser-Buseh  Brew.  Ajuo,  v.  reterson^  supra, 
were  quoted  with  approval,  as  controlling  the 
case.  In  Beatrices.  Leary,  45 Neb.  149,  it  was 
said:  "The  doctrine  of  this  court  is  the  rule 
of  the  common  law,  that  surface  water  is  a 
common  enemy,  and  that  an  owner  may  defend 
his  premises  against  it  by  dike  or  embankment, 
and  if  damages  result  to  adjolninp^  proprietors 
by  reason  of  such  defense,  he  is  not  liable 
therefor;  but  this  rule  is  a  general  one,  and 
subject  to  another  common  law  rule,  that  a 
proprietor  must  so  use  his  own  property  as  not 
to  unnecessarily  and  negligently  injure  his 
neighbor;  and  therefore  every  proprietor  may 
lawfully  improve  his  property  by  doing  what 
is  reasonably  necessary  for  tbat  purpose,  and, 
unless  guilty  of  some  act  of  nesrligeoce  in  the 
manner  of  its  execution,  will  not  be  answerable 
to  an  adjoining  proprietor,  although  he  may 
thereby  cause  uie  surface  water  to  flow  on  the 
premises  of  the  latter,  to  his  damage;  but  if,  in 
the  execution  of  such  enterprise  he  is  guilty 
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of  Degligenoe,  which  is  the  natnral  aod  proxi- 
mate cause  of  injanr  to  his  neighbor,  he  is  ao- 
oountable  therefor. 

We  think  the  foregoing  review  of  the  cases 
shows  that,  instead  of  there  existing  any  con- 
flict in  the  decisions,  it  has  been  the  settled  and 
uniform  rule,  applied  in  every  case,  that,  while 
one  may  protect  bis  land  from  surface  water, 
he  is  responsible  for  any  negligence  in  so  doing 
occasioning  damage  to  his  neighbor.    The  case 


is  no  diffemnt  from  the  exercise  of  anv  other 
undoubted  right.  I  have  as  much  right  U^ 
drive  along  the  highway  as  I  have  to  defend 
my  land  from  surface  water;  but  if  I  drive- 
negligently,  and  injure  some  one,  I  am  respon- 
sible. We  think,  in  view  of  this  principle,  tiie 
evidence  amply  sustained  the  finding  and  de- 
cree of  the  district  court. 
Judgment  afflrmed. 
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X^^gB/dBB  to  danffhtens  of  a  testator  are 
adeemedt  at  least  pro  tamUy^  by  bis  oonvejaDoe 
to  tbem  of  lands  by  way  of  irtft,  in  the  abeenoe  of 

I  any  apparent  or  expressed  intent  to  the  contrary. 

(Vebmary  Stt,  1808.) 

APPEAL  by  complainant  from  a  decree  of 
the  Circuit  Court  for  Wavne  County  in 
favor  of  defendants  in  an  action  brought  to 
compel  the  conveyance  of  certain  real  estate 
which  defendants  had  received  under  the  will 
of  Henry  P.  Pulling,  deceased.    Revened. 

The  facts  are  stated  in  the  opinion. 

MeuTB,  TrBMBV  Sb  Oates*  for  appellant: 

The  residuary  bequests  to  defendants  were 
respectively  satisfied  to  the  amount  of  the  value 
of  the  property  given  them. 

The  general  rule  as  to  the  leaning  of  courts 
of  equity  against  double  portions,  and  the  satis- 
faction of  legacies  by  advancements,  is  familiar. 
But  this  rule  was  long  subject  to  many  artificial 
restrictions. 

1.  It  could  not  be  applied  to  a  residuary  be- 
quest 

2  Story,  Eq.  Jur.  §  1115. 

2.  If  there  was  a  difference,  even  in  the  time 
of  payment,  it  was  no  satisfaction. 

2  Story,  Eq.  Jur.  g  1121. 

8.  So  if  the  advancement  was  not  ^ttddem 
ffeneris  with  the  legacy. 

2  Story,  Eq.  Jur.  §1109. 

These  technical  obstacles  are  all  now  prac- 
tically obsolete. 

A  bequest  of  a  residue  or  a  part  of  a  residue 
will  now  be  satisfied,  in  whole  or  in  part,  by  a 
subsequent  settleoaent,  if  the  circumstances  are 
such  as  otherwise  bring  the  case  within  the 
presumption. 

MonMiore  ▼.  QuedaUa,  1  De  O.  F.  &  J.  98; 
Lady  Thynne  v.  Earl  Olengaa,  2  H.  L.  Cas. 
131 :  2  Pom.  Eq.  Jur.  §  658. 

The  doctrine  of  ^tttdem  generii  is  now  prac- 
tically a  thing  of  the  past. 

1.  Pom.  Eq.  Jur.  §  564 ;  Lord  Chichester  v. 
Catentry,  L.  R.  2  H.  L.  71;  Lady  Thynne  v. 
Earl  Olengall,  eupra;  1  Pom.  Eq.  Jur.  §  557; 
Hauberger  v.  Root,  5  Pa.   108;  Bieliardt  v. 

NoTS.— In  conneotion  with  the. above  oaseasto 
the  ademption  of  legacies  by  (rift,  see  Hicbardaon 
V.  Bveland  (III.)  1 L.  K.  A.  SOS,  and  a  considerable 
number  of  other  cases  in  noie  thereto. 
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Eumphreye,  15  Pick.  188;  Van  Eouton  ▼.  Boet^ 
82  N.  J.  Eq.  709;  Wallace  v.  Du  Bote,  65  Hd. 
158;  8nea  v.  TfilOe,  44  Hun,  824. 

Were  we  dealing  merely  with  a  devise  and  ». 
subsequent  advance  of  real  property,  com- 
plainant ought  nevertheless  to  have  a  decree. 

2  31.  Com.  491, 498,  500;  Laming  ▼.  Haynee^ 
95  Mich.  16;  Hanebrough  v.  Hooe,  12  Leigh^ 
816,  87  Am.  Dec.  659;  Thomae  v.  Cappe,  f& 
Bush,  278;  Marshall  v.  Bench,  8  Del.  Cb.  289. 

The  fact  that  the  defendants  get  their  title- 
by  will,  and  that  the  trust  is  not  expressed  ii> 
tine  will,  is  no  reason  why  the  same  should  not 
be  enforced. 

Seilack  v.  Hdrrie,  5  Yin.  Abr.  521;  StidOand 
V.  Aldridge,  9  Ves.  Jr.  516;  Podmore  v.  Gun- 
ning, 7  Sim.  644;  1  Lewin,  Tr.  *61,  62,  and 
notes. 

Such  a  trust  may  be  established  by  proving 
the  transaction  out  of  which  it  is  implied,  an3 
such  proof  may  be  by  parol  testimony. 

Ripley  v.  Seligman,  88  Mich.  179;  How. 
Anno.  Stat  §6182;  Foreter  v.  HaU,  8  Yes.  Jr. 
696,  5  Yes.  Jr.  808;  Taumey  v.  Orowther,  a 
Bro.  Ch.  161,  818;  (THara  v.  (/NeiU,  7  Bro. 
P.  C.  227;  Lewin,  Tr.  68;  Roberts,  Stat  Fr. 
101,  102. 

When  there  is  any  written  evidence  showing 
that  the  person  apparentlv  entitled  is  not  really 
so,  parol  evidence  may  be  admitted  to  ^ow 
the  trust  under  which  he  actually  holds  the 

Browne,  Stat  Pr.  p.  110,  §  111;  Grippe r,  Jee, 
4  Bro.  Ch.  472;  Butchine  v.  Lee,  1  Atk.  447;  ^ 
Sugden,  Yendors.  7th  Am.  ed.  911;  HilU. 
Trustees,  62;  Wright  v.  Wright,  99  Mich.  170,. 
28  L.  R  A.  196. 

Mr,  Charles  A,  Kentt  for  flpppellees: 

The  subject  of  advancements  is  regulated 
whoUv  by  statute,  and  the  decisions  in  England 
and  the  United  States  are  all  based  on  a  con- 
struction of  the  various  statutes. 

1  Am.  &  Eng.  Enc.  Law,  p.  220;  2  Woemer^ 
American  Law  of  Administration,  p.  1224;  2 
Wms.  Exrs.  pp.  1285,  1287,  note  b;  Power  v. 
Power,  91  Mich.  587;  BeAe  ▼.  Betahrook,  79  N.. 
Y.  246. 

The  Michigan  statutes  provide  for  deduction' 
of  advancements  only  in  the  case  of  intestate* 
estates. 

How.  Anno.  Stat  §  5777a;  Thompaon  ▼. 
Carmiehael,  8  Sandf.  Ch.  120:  f(ent  v.  Hopkine^ 
86  Hun,  611;  Marshall  v.  Bench,  8  Del.  Ch. 
289. 

No  doubt  the  deduction  of  advances  may  he- 
provided  in  a  will,  or  advances  may  t>e  made 
m  the  manner  provide<l  by  statute  and  a  will 
subsequently  made.    But  in  such  cases  the 
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rigliU  of  the  parties  depend  entirely  on  the  con- 
struction of  the  will. 

B»  Tumei^s  Estate,  48  Mich.  809,  52  Mich. 
896:  MeClintoek^9  Appeal,  58  Mich.  152. 

There  is  no  eyideoce  that  the  testator  in- 
tended his  gifts  as  advances.  The  statute  pro- 
Tides  the  only  admissible  evidence  of  advance- 
ments. 

How.  Anno.  Stat.  |  5780;  Pwcer  y.  Bower, 
mpra;  BigeUno  v.  PooU^  40  Gray.  105;  Weaiker- 
head  y.  Fieid,  26  Vt.  665. 

A  court  of  equity  has  no  Jurisdiction  of  a 
rait  ooDcerning  advances.  Such  a  matter  be- 
loDffs  to  the  probate  court. 

How.  Anno.  Stat,  g  5978;  MeClintaeJife  Ap- 
peal, supra;  Woerner,  American  Law  of  Ad- 
ministration, g  552;  People,  Campau,  v.  Wayne 
County  Circuit  Ct,  11  Mich.  893,  88  Am.  Dec. 
754;  Eolbrook  y.  Campau,  22  Mich.  288; 
Bughetfe  Appeal,  57  Pa.  179;  Aahford  v.  Ewing, 
S5  Pa.  218;  Springer'e  Appeal,  29  Pa.  208. 

Tbe  conveyance  of  real  estate  after  the 
making  of  a  will  is  held  not  a  satisfaction  of 
any  legacy  in  whole  or  in  part,  even  though 
that  was  tne  clear  intent  of  the  testator. 

Woerner,  American  Law  of  Administration, 

Ji.  978;  18  Am.  &  Eng.  Enc.  Law,  p.  98;  Burn- 
am  V.  Comfort,  106  N.  Y.  535;  Swails  y. 
Su>atU,  98  Ind.  511;  Allen  v.  Allen,  18  6.  C. 
512.  36  Am.  Rep.  716;  Arthur  v.  Arthur.  10 
Barb.  9;  Marshall  v.  liench,  supra. 

No  intention  of  the  testator,  unless  shown  in 
the  way  the  statute  requires,  could  make  that 
change  in  his  will  which  complainant  seeks  to 
enforce. 

Lansing  v.  Eaynes,  95  Mich.  16. 

Though  a  legacy  may.  a  devise  of  real  estate 
cannot,  be  adeemed  by  the  conveyance  of  a 
portion  during  the  testator's  lifetime. 

Datys  V.  mveher,  8  Youoge  &  C.  Ezch.  397. 

19 o  general  provisions  of  a  will,  whether  a 
devise  or  a  legacy,  can  be  changed  bj  any  con- 
veyance of  property  (fhiffing  the  lifetime  of  the 
testator. 

Bumham  y.  Comfort,  Arthur  v.  Arthur,  and 
Lansing  v.  Haynes,  supra. 

Hooker*  J. ,  delivered  the  opinion  of  the 
court: 

The  will  of  Henry  P.  Pulling  was  exe- 
cuted in  June,  1872.  After  giving  his  wife 
the  use  and  enjovment  of  all  of  his  property 
during  life,  in  lieu  of  dower,  it  provided 
that:  "Second.  All  the  remainder  of  the 
estate  of,  in,  and  to  my  said  property,  both 
real  and  personal,  subject  to  the  said  life 
estate  of  my  said  wife,  I  give,  devise,  and 
bequeath  to  my  three  daughters,  Ada  M. 
Lathrop,  of  Detroit,  Michigan,  Emily  Llovd, 
of  Albany,  New  York,  and  Marilla  B.  Gar- 
michael,  of  Amsterdam,  New  York,  and  to 
their  heirs  forever,  share  and  share  alike. 
.  .  .  Third,  I  hereby  authorize  and  em- 
power my  hereinafter  named  executors  to  sell 
and  convey  in  fee  simple  absolute,  in  their 
discretion,  any  portion  or  all  of  my  real  es- 
tate, with  a  view  of  otherwise  investing  tbe 
proceeds  thereof,  or  to  change  my  present 
securities  into  real  investments.  But  such 
change  is  to  be  done  with  the  consent  of  my 
wife,  and  the  approval  of  the  probate  court 
or  a  court  of  chancery.  And  this  power  and 
authority  of  so  selling  and  conveying  in  fee 
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simple  absolute  my  real  estate  is  hereby 
made  notwithstanding  the  bequests  which 
are  given  to  my  daughters,  which  bequests 
are  hereby  made  subservient  to  said  power. 
And  I  do  hereby  direct  my  executors  to  in- 
vest all  mv  moneys  and  property,  and  the 
avails  of  all  real  estate  so  sola,  in  first-class, 
unincumbered  real-estate  mortgages,  or  in 
United  States  bonds  or  Michigan  state  bonds, 
said  securities  to  be  held  and  retained  by 
them,  and  the  income  thereof  paid  quarter 
yearly,  or,  at  tlie  furthest,  every  half  year, 
by  them,  to  my  said  wife,  until  her  decease, 
and  on  such  death  my  estate  is  to  be  closed 
up  and  distributed  as  provided  for  in  the  sec- 
ond clause  of  this  my  will.  And  lastly  I  do 
hereby  appoint  my  brother  Abraham  C.  Pull- 
ing, of  New  York  City,  my  brother-in-law 
William  P.  Bridgman,  of  Detroit,  and  mj 
son-in-law  Joseph  Jjathrop,  of  Detroit,  to  be 
the  executors  of  this  my  last  will  and  tes- 
tament, hereby  revoking  all  former  wills 
by  me  made.*^  Mr.  Pulling  died  in  July 
1890,  and  the  will  was  probated  August  19, 
1890.  Joseph  Lathrop  qualified  as  executor. 
The  probate  records  i&iow  that  at  the  time  of 
the  testator's  death  he  was  seised  in  fee  of 
real  estate  to  the  value  of  $65,000,  that  there 
was  due  to  him  upon  land  contracts  $45,000.. 
that  he  owned  other  personal  property  to  the 
amount  of  $80,000,  and  that  there  were  no 
debts  or  claims  against  the  estate.  Previous 
to  the  death  of  the  testator,  he  conveyed  to- 
each  of  the  defendants  a  parcel  of  real  estate  ; 
that  conveyed  to  Mrs.  Lloyd  being  alleged 
to  be  wortih  $14,000,  and  that  received  bj 
Mrs.  Lathrop  said  to  be  worth  $10,000. 
There  is  evidence  tending  to  show  that  he  in- 
tended to  repair  the  house  upon  Mrs.  La- 
throp's  property,  thereby  making  the  gift  to 
her  equal  to  that  of  Mrs.  Lloyd,  and  that  he 
intended  to  do  as  well  by  his  other  daughter, 
the  complainant;  but  her  husband  became 
embarrassed,  and  finally  went  to  state's  pris- 
on, and  she  never  received  a  home,  as  the 
others  had.  Her  father,  however,  gave  to  her 
money  from  time  to  time,  for  her  support,, 
which  aggregated  $1,100.  Soon  after  the 
probate  of  the  will,  litigation  arose  between 
the  widow  and  children,  which  was  finally 
adjusted,  and  the  property  was  divided,  the 
parties  executing  the  necessary  deeds  and 
other  instruments  to  carry  it  into  effect.  The 
accounts  of  Lathrop,  the  executor,  were  set- 
tled, and  he  was  discharged.  There  is  now 
some  land  held  in  conunon  by  the  three  sis- 
ters. 

The  complainant  files  the  bill  in  this 
cause,  alleging  that  the  lands  conveyed  by 
the  testator  to  her  two  sisters  should  be  treated 
as  ademptions  of  their  respective  legacies, 
and  that  they  should  be  required  to  account 
to  her  for  her  share  thereof.  She  alleges  that 
her  father  so  intended,  and  that  they' recog- 
nized the  Justice  thereof,  and  promised  to  see- 
that  she  received  the  same,  and,  relying  upon 
such  promises,  she  consented  to  the  settlement 
of  the  estate,  expecting  that  her  sisters  would 
pay  her  an  amount  equal  to  her  share  of  said 
parcels  so  received  by  them.  It  seems  tacitly 
agreed  that  this  record  involves  only  the 

auestion  whether  the  property  conveved  to 
[rs.  Lloyd  and  Mrs.  Lathrop  befoie  the  tes- 
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tafor*8  death  should  he  applied  upon   their 
respective  interessts  iiiuler   the  will,  or,  in 
other  words,  as  tlie  counsel  for  the  complHin* 
4iDt  state  it,   whether  It  can  be  treated  as 
ademption  or  a  satisfaction  pro  tanto  of  their 
bequests.     We  are  perhaps  at  liberty  to  as- 
«ume  from  the  pleadinsrs  and  admitted  facts 
that  the  defendants  received  sufficient  per- 
sonal property  under  the  will  to  more  than 
•cover  t(ie  claim  of  the  complainant;  in  other 
words,  that  they  liave  received  bequests  to 
fiuch  amount  in  addition  to  any  lands  that 
they  may  have  received.     As  to  such  personal 
property,  the  will  made  the  sisters'  legatees, 
although  they  may  have  been  also  devi- 
sees as  to  the  real  estate  if  the  contention  of 
the  defendants'  counsel  is  correct.     In  other 
words,  they  are  none  the  less  legatees,  taking 
bequests  of  personal  property,  because  one 
and  the  same  provision  of  the  will  gave  them 
both  personal  and  real  property.     Hence  we 
need  spend  no  time  upon  the  question  whether 
the  terms  of  the  will  made  them  devisees,  as 
there  are  legacies  sufficient  to  support  the 
ademption  contended  for.     We  can  therefore 
•eliminate  some  of  the  questions  which  arise 
where  an  attempt  is  made  to  apply  the  doc- 
trine of  satisfaction  to  a  devise  of  real  prop- 
erty by  reason  of  the  conveyance  to  the  devi- 
see of   other   property.      The   case  is   one 
where  it  is  claimed  that  a  gift  of  personal 
property  by  will  may  be  satisfied  by  a  con- 
veyance of  land,  when  such  is  the  clear  in- 
tention of  the  testator.     If  a  person  should 
bequeath  to  another  a  sum  of  money,  and, 
previous  to  his  (the  testator's)  death,  should 
pay  to  such  person  the  same  amount,  upon 
the  express  understanding  that  it  was  to  dis- 
charge the  bequest,    the   legacy  would   be 
thereby  adeemed.     But,  in  the  absence  of  an 
apparent  or  expressed  intention,  that  would 
not  ordinarily  be  the  effect  of  the  payment 
of  a  sum  of  money  to  a  legatee  under  an  ex- 
isting will.    Generally,  such  payment  would 
not  affect  the  legacy.     To  this  rule  there  is 
an  exception,  where  the  testator  is  a  parent 
of  or  stands  to  the  legatee  in  loeo  parentis. 
In  such  case  the  payment  would  be  presumed 
to  be  an  ademption  of  the  legacy.     At  first 
blush  this  impresses  one  as  an  unreasonable 
rule,  as  it  puts  the  stranger  legatee  upon  a 
better  footing  than  the  testators  own  son, 
and  Judges  and  law-writers  have  severely 
oondemned  the  rule.     See  Story,  Eq.  Jur.  §§ 
1110-1118.     It  has  been  said  that  *^this  rule 
bas  excited  the  regret  and  censure  of  more 
than  one  eminent  modern  judge,  although  it 
bas  met  with  approbation  from  other  high 
authorities."     Wms.     Exrs.     1382.     Story's 
condemnation  of  it  Is  stronp:,  but  be  adds, 
^We  must  be  content  to  declare  \i  k  lex 
Mcripta  est.    It  is  established,  though  it  may 
not  be  entirely  approved."    And   Worden, 
J.,    in  Weston  y.  Johnson,  48  Ind.  5,   says, 
*•  Whatever  may  be  thought  of  the  doctrine, 
it  is  thoroughly  established  in  English  and 
AmcTican  Jurisprudence."    Shndaly.  Jeki/U, 
H  Atk.  518 ;  2  White  &  T.  Lead.  Cas.  in  Eq. 
Alh  ed.  p.  741 ;   Van  Bouten  ▼.   Pdst,  88  N. 
J.  Eq.  844 ;  Ex  parte  Pye,   18  Ves.  Jr.   140. 
With  a  refinement  of  logic,  characteristic, 
the  early  English  Judges  held  that  the  inten- 
tion to  adeem  a  legacy  is  to  be  presumed  from 
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the  advancement  of  a  part  of  the  legacy,  on 
the  theory  that  it  was  the  testator's  right  to 
do  so,  and  that  he  must  be  presumed  to  be  the 
best  judge  of  the  propriety  of  a  revocation  ; 
but  the  rigor  of  this  rule  bas  been  relaxed, 
and  cannot  now  be  said  to  be  the  law.     Ejg 
parte  Pye,  supra:  Pyfn  v.  Lockyer,  6  Myl.  ^ 
C.  29,  55;  Montague  v.  Montague,   16  Beav. 
665 ;  Wms.  Exrs.  1333 ;  Ropwood  v.  Hopwood, 
7  H.  L.  Cas.  728 ;  Walkuse  t.   Du  Bois,    65 
Md.  158,  159.     See  cases  cited  1  Pom.  Eq. 
Jur.  §  665,  note  8.     There  are  cogent  reasons 
in  support  of  the  rule  stated, -~«.  e.  that  pay- 
ment to  a  son  adeems  the  legacy, — which  Is 
based  on  the  theory  that  such  legacy  is  to  be 
considered  as  a  portion,  and  that  the  father's 
natural  inclination  to  treat  his  children  alike 
renders  it  more  probable  that  his  payment 
was  in  the  nature  of  an  advancement  than  a 
discrimination  in  faTor  of  one,  oftentimes  the 
least  worthy.     Double  portions   were  con- 
sidered inequitable,  and  upon  this  the  doc- 
trine rests.     Suisse  v.  Lord  Lawther,  2  Hare, 
427.     While  the  authorities  are  a  unit  that  a 
legacy  by  one  in  loeo  parentis  will  be  adeemed 
by  payment,  in  the  absence  of  an  apparent 
or  expressed  intent  to  the  contrary,  the  doc- 
trine was  early  restricted.    Among  other  lim- 
itations was  the  rule  that  the  presumption 
could  not  be  applied  to  a  residuary  bequest, 
because  the  court  would  not  presume  that 
a  legacy  of  a  residue,  or  other   indefinite 
amount,  had  been  satisfied  by  an  advance- 
ment,   as   the   testator   might   be   ignorant 
whether  the  benefit  that  he  was  conferring 
equaled  that  which  be  had  already  willed. 
Freemantle  v.  Bankes,  5  Ves.  Jr.  85 ;  Olenden- 
ing  V.  Glymer,  17  Ind.  165 ;  Story,  Eq.  Jur. 
§  1115.     This  exception  fell  with  the  dis- 
carding of  the  rule  that  satisfaction  must  be 
in  full.     Pym  v.  Lockyer,  5  Myl.  dk  0.  29; 
Montefiore  v.    GuedaUa,    1  De  0.    F.   &  J. 
08.     Again,  it  was  held  that  it  could  not  be 
applied  unless  the  advancement  was  efusdem 
generis  with  the  legacy.     See  2  Story,  £q. 
Jur.  ^  1109.     Counsel  for  the  defendant  con- 
tends that  **  the  conveyance  of  real  estate  after 
the  making  of  a  will  is  held  not  a  satisfac- 
tion ot  any  legacy,  in  whole  or  in  part,  even 
though  that  was  the  clear  intent  of  the  tes- 
tator," and  he  cites  several  authorities  to 
sustain  the  proposition.    In  Arthur  ▼.  Ar- 
thur, 10  Barb.  9,  it  was  held  that  ''a  convey- 
ance made  subsequent  to  a  devise  of  land  is 
not  a  revocation,  or  satisfaction,  of  a  devise 
of  other  lands  to  the  grantee.     But  if  the 
conveyance  be  of  a  portion  of  the  same  land, 
that  is  a  revocation  pro  tanto, "    This  was  a 
case  where  the  court  found  that  the  grantor 
intended  and  the  grantee  expected  tlTe  land 
conveyed  would  be  in  lieu  of  the  grantee's 
share  under  the  will.     It  was  said  that  to 
hold  that  the  conveyance  was  a  satisfaction 
was  to  hold  that  the  will  might  be  revoked 
by  implication,  which  could  not  be  tolerated 
under  the  statute  of  fiauds.     This  case  con- 
tains an  elaborate  discussion  of  the  subject, 
and  cites  many  of   the  earlier  authorities 
bearing  upon  it.     The  court  of  appeals  con- 
sidered the  subject  in  Burnham  v.  Gtrmfort, 
108  N.  Y.  685.     In  this  case  it  was  claimed 
that  a  devise  of  real  property  was  satisfied 
by  the  payment  of  money,  on  the  express  un- 
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derstuDdlng,  eTldenccd  by  the  receipt  of  the 
<)eYi8ee,  that  it  was  received  as  a  part  of  her 
father's  estate.  The  court  said  that  to  sus* 
tain  such  claim  they  must  hold  tiiat  it  oper- 
ated as  a  reTocation  of  the  will,  which  would 
4x>Dtravene  ''the  spirit,  if  doc  the  letter"  of 
tiie  statute  of  frauds,  and  that  the  proposi- 
tion "lacked  support  in  principle  as  well  as 
authority.*  The  opinion  then  asserts  that 
^tbe  rule  of  ademption  is  predicable  of  le>^- 
acies  of  personal  estate,  and  not  applicable 
to  devises  of  realty."  After  discussing  the 
question  of  intention,  and  intimating  that, 
while  a  presumption  of  intention  that  the 
gift  should  be  in  satisfaction  would  exist 
if  the  case  were  one  involving  a  legacy,  it 
would  not  in  case  of  a  devise,  it  proceeds  to 
sbow  that  the  statute  of  frauds,  which  ex- 
tends to  wills,  was  an  unsurmountable  t>ar- 
rier  to  the  application  of  tlie  rule  contended 
for,  as  to  devises.  Two  members  of  the  court 
dissented.  The  supreme  court  of  South  Oaro- 
lina,  in  the  case  of  Alien  ▼.  AUen,  18  8.  0. 
•'>12,  36  Am.  Rep.  716,  had  occasion  to  con- 
sider a  case  where  the  legatees  were  also  dev- 
isees, as  in  the  present  case.  It  was  held 
that  payments  of  money  were  to  be  consid- 
ered as  made  in  satisfaction  of  the  legacies, 
but  not  the  devises.  The  court  said:  ^'It 
would  seem  that  upon  the  same  principles, 
devises  of  real  estate  ought  likewise  to  be 
adeemed  (if  such  a  term  can,  with  any  pro- 
priety, be  applied  to  devises)  by  subsequent 
paynients  to  the  devisees  with  the  intention 
of  producing  that  result:  but  it  is  conceded 
that  the  doctrine  of  ademption  has  never  been 
applied  to  devises  of  real  estate  and  in  the 
absence  of  any  authority,  we  do  not  feel  jus- 
tified in  disregarding  the  well-established 
line  which  has  for  aires  been  drawn  between 
real  and  personal  estate,  even  though  we  may 
be  thereby  compelled  to  thwart  the  obvious 
intention  of  the  testator,  and  disturb  the  dis- 
tribution of  his  property  which  he  thought 
was  proper  and  Just  to  his  descendants. 
For  while  the  intention  of  the  testator  is 
tbe  cardinal  rule  of  construction  of  a  will, 
jet  such  intention  cannot  be  given  effect 
where  it  is  in  conflict  with  the  rules  of  law. 
A  devise  of  real  estate  cannot,  like  a  pe- 
caniary  legacy,  be  affected  by  any  subse- 
quent transactions  between  the  testator  and 
tbe  devisee,  but  must  stand  until  it  is  re- 
voked or  altered  in  the  manner  prescribed 
by  law. "  Attention  is  also  called  to  the  case 
of  Stoailt  V.  iiwaiU,  98  Ind.  511.  In  this 
case  land  was  devised  as  follows:  88  acres 
to  J.  ;  86  acres  to  N.  Subsequently  the  tes- 
tator convened  portions  of  the  same  land  as 
follows,  mz. :  60  acres  to  J. ,  the  son ;  and 
•40  acres  to  N. ,  a  grandson.  It  was  held  that 
the  deeds  did  not  revoke  the  deyise  of  the 
24  acres  to  N.,  and  that  the  doctrine  of 
ademption  does  not  apply  to  specific  devises 
of  real  estate,  nor  where  the  devisor  does 
not  stand  in  loeo  parentis.  The  case  followed 
Weaton  v.  Johnson^  48  Ind.  1,  where  it  was 
held  that  the  doctrine  of  ademption  of  lega- 
cies by  advancement  to  the  legatee  by  the 
testator  in  his  lifetime  has  no  application 
to  devises  of  real  estate.  Again,  in  Camp- 
Ml  V.  Martin,  87  Ind.  677,  it  is  said :  *"  But 
we  know  of  do  reason  whatever  for  the  ex- 
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tension  of  the  doctrine,  and  making  it  ap- 
plicable to  devises  of  real  esiHie. "  In  Mar* 
s/ioil  Y,  JUne/^,  8  Del.  Cii.  239.  the  court 
admits  that  in  some  cases  a  conveyance  to  a 
devisee  after  the  making  of  the  will  would 
operate  in  like  manner  as  the  ademption  of 
a  legacy,— 6.  g.  where  the  conveyance  to  the 
devisee  is  of  the  same  land, — because  **by 
such  a  conveyance  the  testator  executes  his 
devise,  precisely  as  the  settlement  of  a  por- 
tion on  a  legatee  is  an  ademption  of  the  leg- 
acy. "  The  court  adds  that  *^  the  conveyance 
to  a  devisee  of  lands  other  than  those  devised, 
or  of  an  interest  in  lands  different  from  that 
devised,  has  never  been  held  an  implied  revo- 
cation of  the  devise."  The  authorities  cited 
in  support  of  this  are  all  ancient,  except 
Arthur  v.  Arthur,  hereinbefore  discussed. 
We  mention  at  this  point  the  fact  that  all  of 
these  were  cases  where  the  attack  was  made 
upon  a  devise,  merely,  except  the  South  Car- 
olina case,  and  in  that  case  the  claim  of 
ademption  was  sustained  as  to  the  legacies. 
2  Woerner,  American  Law  of  Administra- 
tion, p.  978,  is  cited  in  support  of  defend- 
ants' contention.  This  autlior  dismisses  the 
subject  with  the  statement  that  **  specific  leg- 
acies are  said  not  to  be  affected  by  the  sub- 
sequent advancement  of  a  portion,  because 
the  gift  of  specific  articles  of  personal  prop- 
erty by  a  father  to  his  child  is  not  presumed 
to  be  intended  as  a  portion.  And  for  the 
same  reason  real  estate  devised  is  held  not 
to  come  within  the  rule :  but  this  exception 
is  repudiated  in  Virginia,  and  unfavorably 
commented  on  elsewhere."  See  Hanalyrough 
V.  Haoe,  12  Leigh,  816,  87  Am.  Dec.  659. 

The  authorities  cited  have  been  commented 
on  at  length  for  the  purpose  of  showing  that 
they  differ  from  the  case  before  us,  inasmuch 
as  they  were  cases  where  it  was  sought  to 
treat  conveyances  as  satisfactions  of  devises. 
This  is  not  a  case  where  an  attempt  is  made 
to  deprive  a  devisee  of  title  to  land  willed 
to  him,  but  it  is  claimed  that  the  presump- 
tion that  a  bequest  to  a  son  is  satisfied  pro 
tanto  by  a  gift  is  not  to  be  applied  where 
tbe  gift  is  of  land  instead  of  money,  or  other 
personal  property  e^uadem  generis.  In  Rich" 
ards  V.  Humphreys,  15  Pick.  140,  will  be 
found  the  following  dictum  of  Shaw,  Ch. 
J.  :  **  We  have  seen  that  ademption  depends 
solely  on  the  will  of  the  testator,  and  not  at 
all  upon  the  ability  of  the  party  receiving 
to  give  a  valid  discharge,  llad  the  money 
been  paid  to  trustees  or  others  for  her  bene- 
fit, without  any  act  or  consent  of  h  ers,  if 
given  expressly  in  lieu  or  in  satisfaction  of 
such  legacy  to  her.  it  would  have  operated 
as  an  ademption.  Had  he  purchased  a  house 
or  other  property  in  her  name,  and  for  her 
benefit,  with  the  like  intent  and  purpose  ex- 
pressed, it  would  have  had  the  same  effect.** 
It  is  apparent  that  the  law  looks  upon  a  legacy 
to  a  son  as  a  setting  off  of  his  portion.  Also, 
it  is  plain  that  a  subsequent  gift,  unless  it 
be  of  real  estate,  is  presumed  to  be  in  satisfac- 
tion pro  tanto  of  the  legacy.  It  Is  also  settled 
that  whether  the  gift  is  to  be  considered  an 
ademption  of  a  legacy  must  depend  upon  the 
intent  of  the  testator  alone.  A  gift  of  per- 
sonal property  to  a  son  may  be  shown  not  to 
have  been  so  intended,  but  the  burden  it 
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upon  the  le/i^atee.  FmL  ▼.  2^nte,  2  Hem. 
A  M.  824.  A  gift  to  a  stranger  may  be 
shown  to  have  been  intended  as  an  ademp- 
tion, bat  here  the  presumption  is  the  other 
way,  the  burden  being  upon  the  administra- 
tor to  show  such  intent.  There  can  be  no 
doubt  that  a  testator's  conveyance  of  real 
property  mav  constitute  an  ademption,  if  he 
so  intends  it,  e,  g,  where  he  expresses  the 
intent  in  the  oonyeyance,  and  poftibly  in 
otlier  ways.  If  so,  the  only  significance  of  the 
doctrine  ^videm  oenerU  is  its  effect  upon  the 
presumption.  The  doctrine  that  the  property 
conveyed  must  be  ^tudem  generis  appears  to 
be  the  only  ground  upon  which  it  can  be 
said  that  the  conyeyance  In  this  case  should 
not  be  treated  as  satisfaction  pro  tanto.  It 
has  been  said  in  early  cases  that  "when  the 
gift  by  will  and  Uie  portion  are  not  ^ttsdem 
gerieriSf  the  presumption  will  be  repelled. 
Thus,  land  will  not  be  presumed  to  be  In- 
tended as  a  satisfaction  for  money,  nor  money 
for  land. "  BelUuie  y.  Uthwait,  1  Atk.  428 ; 
OoodfeUow  T.  Burchett,  2  Vem.  298 ;  Bay  ▼. 
Stanhope,  2  Rep.  in  Oh.  150;  Lady  SavUle 
▼.  SawUe,  2  Atk.  468 ;  Grave  ▼.  Earl  Salis- 
bury,  1  Bro.  Ch.  425.  But  see  Bengovgh  y. 
Walker,  15  Yes.  Jr.  507.  The  courts  have 
not  accepted  without  protest  the  proposition 
that  the  application  of  the  presumption  aris- 
ing from  the  relation  of  parent  and  c^ild 
should  depend  upon  the,  similarity  of  the 
property  willed  and  donated,  and  it  has  been 
asked  why.  If  a  gift  of  a  thousand  dol- 
lars will  satisfy  a  legacy  of  that  amount,  it 
should  not  equally  be  satisfied  by  a  donation 
of  lands  of  eaual  yalue.**  And  see  Pym  y. 
Zockyer,  5  Myl.  &  C.  44.  But  all  agree  that 
ademption  is  a  matter  of  intent.  In  Jones 
y.  Maeon,  5  Rand.  (Va.)  577,  16  Am.  Dec. 
761,  the  court  said:  ''The  whole  class  of 
cases  depends  upon  the  intention."  In  Eos- 
kins  y.  Hoskins,  Prec.  in  Ch.  268,  it  is  said : 
''I  answer,  it  still  shows  that  intention  is 
everything;  mtsdem  generis  nothing."  In 
C/tapman'v,  Salt,  2  Vern.  646,  it  was  said, 
** showing  that  intention  is  everything." 
Again :  *Ut  is  laid  down  generally  that  a 
residuary  legacy  will  not  adeem  a  portion 
due  under  a  settlement,  because  it  is  entirely 


uncertain  what  that  legacy  may  be.     But 
this  rule,  like  the  rest,  yields  to  intention.^ 
Eickman  v.   Morgan,  1  Bro.  Ch.  68,  2  Bro. 
Ch.  894.     In  Bengough  v.   Walker,  eupra,  it 
was  held  that  a  bequest  of  a  share  in  pow- 
der works.  ch8rj[:ed  with  an  annuity,  was  a. 
satisfaction  of  a  portion  of  $2,000,  when  it 
was  so  intended.      See  also  OiWs  Estate, 
Pars.   Sel.  £a.   Cas.  189.     It  is  forcefully 
argued  that  these  cases  make  obsolete  the 
doctrine  of  efusdem  generis.     Whether  they 
do  or  not,  they  certainly  show  that  it  must 
yield  to  the  testator's  intent.     We  cannot, 
therefore,  accede  to  the  proposition  of  coun- 
sel for  the  defendants  ''that  the  conveyanoe- 
of  real  estate  will  not  be  held  a  satisfaction 
of  any  legacy  in  whole  or  in  part,   even 
though  the  intent  of  the  testator  is  clear.'' 
We  tnink  the  testimony  shows  the  testator '» 
intent.    There  may  be  testimony  in  the  rec- 
ord that  was  incompetent  to   prove  it,  but 
there  is  sufficient  that  was  competent.     The- 
widow  was  conversant  with  the  entire  trans- 
action, and  the  defendants'  statements  are- 
admissions  of  their  knowledge  of  such  in- 
tentions. 

It  is  contended  that  "the  allowance  of  » 
conveyance  of  property  as  a  satisfaction  of 
a  devise  or  legacy  would  be  equivalent  to  a 
revocation  of  the  will  in  part,  and  it  would 
have  to  be  proved  in  the  manner  provided 
by  our  statute  for  the  revocation  of  wills,  e, 
g,  by  the  destruction  of  the  will,  or  the  mak- 
ing of  a  new  will. "  How.  Anno.  Stat  $  5798  ; 
Laming  v.  Eaynes,  95  Mich.  16.  We  think 
it  should  not  be  called  a  revocation  of  the- 
will.  The  defendants'  bequests  are  per- 
mitted to  stand  unquestioned,  and  matter  in 
discharge  of  the  obligation  (•'.  d.  payment) 
is  shown.  The  will  is  not  overturned  or 
revoked.     It  is  satisfied. 

We  think  the  prayer  of  the  IdU  should  be 
granted,  and  the  record  should  be  remanded 
to  the  Circuit  Court  for  the  County  of  Wayne» 
in  chancery,  for  further  proceedings.  De- 
creed accordingly. 

The  other  Justices  concur. 

Rehearing  denied. 
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FISHER,  BROWN,    &  COMPANY 

c. 

William  I.    FIELDING,  Appt. 

(0T  Conn.  9U 

1.   An  allefl^tion  that  m  foreUga  Jud^^ 
ment  was  ^'dnljF  acyiid^ped'*  is  suffloient 


to  sbow  jurtodlotiOD  and  notice  to  tlie  detloodaat 
and  the  fact  that  a  bearing  or  trial  was  bad. 

8«  Service  on  m  ferelyner  temporarllgr 
in  the  conntryt  made  on  the  eve  of  his  de- 
parture. Is  Buffloleot  to  give  Jurisdiction  to  ren. 
der  judRment  affainsthlm,  althouiph  the  caose  of 
action  did  not  arise  within  the  jorlsdiotlon. 

8*   An   ftTerment   that   plaintllfti  well 


NoTB.— OemckufoeneM  of  Judgment  rendered  in  a 
foreign  country. 

Since  the  note  on  this  question  with  the  case  of 
Dunstan  v.  Hlggins  (S.  Y.)  80  L.  B.  A.  668,  was 
made,  the  Supreme  Court  of  the  United  States  has 
very  fully  considered  the  subject  in  the  case  of 
Hilton  ▼.  Guyot,  169  U.  8. 118, 40  L.  ed.  96. 

In  a  very  elaborate  opinion  by  Mr.  Justice  Gray 
the  authorities  are  reviewed  and  the  conclusion 

82  I^  R.  A. 


reached  that  an  executory  judatnent  rendered  in  a 
foreign  country  in  favor  of  a  dtiaen  or  resident 
thereof  against  a  foreifnier  is  not  lo  all  cases  con- 
clusive ogaiDst  the  latter  in  an  action  brought  in 
bis  own  country  to  enforce  the  judgment.  The 
court  adopts  the  rule  of  reciprocity  as  a  part  of 
international  jurisprudence  with  respect  to  foreign 
judgments.  It  holds  that  a  judgment  rendered  in 
a  foreign  country  should  have  the  same  elfeot  only 
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kDOw  that  dellMidaJit  was  not  Indebted 

to  tbem  and  that  the  only  olalm  they  could  have 
wu  ooe  afipalDst  a  oorporatloD  of  which  he  waa 
an  officer  ie  not  Buffideot  to  show  Bu<;h  fraud  aa 
wia  make  a  forclffu  judffmeDt  affalnst  him  re- 
viewable on  ItB  merits. 

4.  An  ^«|pn»fc  Jnd^^ent  rendered  by 
deflftnlt  against  a  dtlsen  of  OonnecUcut  after 
personal  serrlce  made  on  him  while  temporarily 
In  Bnflrland  and  upon  the  eve  of  his  departure  la 
eoncluslye  as  to  the  merits.  In  the  abeenoe  of 
fraud,  although  the  oause  of  aotloo  did  not  arte 
In  Enirland. 

6.  Eztrlnsle  evidence  Ie  ndndssible  to 
Identify  the  plaintiffs  In  an  action  on  a  foreign 
judgment  in  favor  of  a  partnership  as  those  to 
whom  the  description  of  the  Judgment  creditors 
la  the  record  by  partnership  name  properly  ap- 
plies. 

CHdmeniev^  X,  diment9f) 

(December  Itt.  IMSw) 

APPEA.L  by  defeDdant  from  a  judgment  of 
the  Superior  Court  for  Hartford  County 
in  fa?or  of  plaintiff  In  an  action  brought  to  en- 
force payment  of  a  Judgment  which  plaintiff 
hnd  recovered  against  <fofendant  in  England. 
Affirmed, 

The  complaint  alleged  tbat  on  April  8, 1889, 
at  Birmingham,  in  the  Kingdom  of  Great 
Britain,  the  high  court  of  Justice,  queen's  bench 
divisioo,  Birmingham  district  registry,  in  an 
acUon  therein  pending  between  plaintiffs  and 


defendant,  duly  adjudged  that  defendant 
should  pay  to  plaintiffs  the  sum  of  £298  IHs 
8d  damages,  and  £4  lis  costs.  A  demurrer 
was  interposed  on  the  ground  tbat  the  com- 
plaint failed  to  contain  proper  alle<rations  as  to 
the  Jurisdiction  of  said  court,  or  (hat  defend- 
ant was  summoned  to  appear,  or  did  appear, 
or  tbat  tbere  was  any  bearing  or  trial.  The 
demurrer  was  overruled,  and  defendant  an- 
swered by  genera]  denial.  Three  special  de- 
fenses were  also  pleaded,  and,  on  demurrer, 
held  insUflScient. 

Mr,  Freak  L.  Himferford*  for  appel- 
lant: 

Our  goyemment  owes  It  to  all  Its  citizens  to 
see  that  they  have  at  least  one  fair  opportunitv 
to  try  their  causes  at  such  times,  in  such 
places,  and  under  such  circumstances  that  Jus- 
tice— not  necessarily  Justice  according  to  the 
idea  of  the  nation  In  whose  tribunals  the  cause 
has  been  tried,  but  Justice  according  i^  the 
American  Idea — ^has  been  done. 

It  is  no  part  of  our  policy  to  restrict  legisla- 
tion in  the  world  generally.  In  the  case  where 
a  foreign  Judgment  is  set  up  as  conclusiye,  we 
have  not  as  yet  afforded  the  one  fair  opportun- 
ity to  litigate  the  question  upon  its  original 
merits,  which  it  is  the  obligation  of  govern- 
ment to  furnish. 

SchibOy  V.  WuUnhoU,  L.  R.  6  Q.  B.  156; 
TurnhuU  v.  Walker,  67  L.  T.  N.  8.  767; 
BounUon  v.  BounOon,  L.  R.  14  Ch.  Div.  851 ; 


aa  the  courts  of  that  country  allow  to  judgments 
of  the  country  In  which  the  Judgment  in  question 
18  Bonght  to  be  executed.  Therefore,  It  holds  tbat 
a  jadgment  rendered  In  S  ranee  against  a  dttzen  of 
this  country  Is  only  prima  fade  evidence  of  the 
jitftloe  of  the  plaintiff^  claim.  In  the  absence  of 
any  statute  or  treaty  on  the  subject,  when  suit  Is 
brought  In  this  country,  since  by  the  laws  of 
FrsDce  Judgments  of  other  countries  are  review- 
able upon  the  merits. 

Bat  whUe  such  French  Judgment  Is  allowed  to  be 
re-eiamlned  upon  the  merits.  It  Is  held  that  It  Is 
not  sufficient  ground  for  Impeaching  It  that  pialn- 
tlfl  was  allowed  to  testify  without  being  sworn  or 
«ro88-examlned.  If  this  was  In  accordance  with  the 
lam  of  the  country.  It  Is  further  held  that.  In  the 
absence  of  anything  to  show  prejudice  In  the  court 
-or  In  the  system  of  laws  under  which  it  was  sitting, 
«  fraud  in  procuring  the  judgment,  or  any  other 
apedal  reason  why  the  comity  of  nations  should 
not  allow  It  fun  efTeot  the  foreign  Judgment  ought 
sot  to  be  re>ezamined  upon  the  merits  as  on  anew 
trial  or  appeal  upon  the  mere  assertion  that  it  was 
•erroneous  In  law  or  in  fact.  If  it  was  rendered  upon 
legular  proceedings  after  opportunity  for  a  full 
and  fair  trial  before  a  court  of  competent  jurisdic- 
tion and  after  due  citation  or  TOluntary  appear- 
aoce  of  the  defendant  under  a  system  of  Jurispru- 
dence likely  to  secure  an  Impartial  administration 
«f  Jostioe  between  citizens  and  foreigners. 
.  The  effect  of  a  Judgment  rendered  in  Canada 
▼ben  suit  upon  It  la  brought  in  this  country  Is  also 
-ooDsidered  by  the  Rupreroe  Court  of  the  United 
f^tate)!  in  Uitohle  v.  McMuilen,  168  U.  8. 23S,  40  L.  ed. 
133.  where  it  is  held  that  a  Judgment  rendered  in 
OiDada  by  a  competent  court  ajiainst  a  citizen  of 
the  United  States  is  conclusive  as  to  the  merits  in 
the  absence  of  fraud  In  procuring  it  or  other  spe- 
cial around  for  not  allowing  it  full  effect,  since  by 
tbc  law  of  England  prevailing  In  Canada  any  Judg- 
ment rendered  by  an  American  court  under  like 
circumstances  would  be  allowed  full  and  conclu- 
««ve  effect. 

33UR.A. 


Other  recent  oases  as  to  conclusiveness  of  Judg- 
ments in  foreign  countries  are  as  follows: 

By  a  circuit  court  of  the  United  States  It  is  he'd 
In  Carlsbad  v.  Kutnow,  68  Fed.  fiep.  7M«  that  an 
BngUsh  decision  granting  an  application  for  the 
registry  of  a  trademark  can  have  no  elf ect  in  an- 
other jurisdiction,  even  aa  against  a  party  who  op- 
posed the  application. 

The  rule  in  Canada  respecthig  the  judgment  of 
foreign  courts  Is  declared  in  Law  ▼.  Hansen,  25 
Can.  8.  C.  00,  by  giving  such  judgments  the  same 
force  in  Canada  as  res  judicnta  that  they  have  in 
the  foreign  country.  It  is  heM  that  a  defendant 
in  Nova  Scotia  who  brought  an  unsucceesful  ac- 
tion in  a  foreign  court  against  the  plaintiff  cannot 
Invoke  the  provision  of  N.  8.  Bct.  Stat.  6th  Seriea, 
chap.  104,  that  evidence  of  a  Judgment  recoTCred  In 
a  foreign  country  shall  not  be  conclusive  in  Nova 
Bootia  of  ita  coireotoess  in  an  action  upon  such 
Judgment. 

In  Manitoba  it  is  held  tha(  defendant  in  an  ac- 
tion on  a  foreign  judgment  cannot  set  up  a  defense 
which  might  have  been  made  to  the  original  cause 
of  action  if  it  had  been  brought  In  that  country 
but  which  could  not  be  raised  in  a  foreign  court 
under  Man.  Rev.  Stat.  chap.  1, 1 80,  allowing  any 
defense  which  might  have  been  pleaded  to  the 
original  oause  of  action.  British  linen  Co.  ▼•  Mc- 
Bwan.  8  Manitoba  L.  fiep.  00. 

The  decree  of  a  foreign  court  of  admiralty  as  to 
the  distribution  of  the  surplus  from  the  sale  of  the 
cargo  of  a  wrecked  vessel  after  payment  therefrom 
of  a  salvor*8  claim  Is  held  not  to  be  conclusive  if 
notice  of  the  proceedings  was  not  served  upon  the 
owner  of  the  Tessel  and  cargo  and  those  claimiog 
liens  thereon.  China  MuL  Ins.  Co.  v.  Force,  140  N. 
Y.90. 

And  it  Is  held  that  an  action  upon  a  foreign  judg- 
ment Is  not  defeated  by  the  pendency  of  an  appeal 
from  it,  although  execution  may  be  stayed  until 
the  appeal  Is  determined.  Howland  ▼.  Codd,  0  Man- 
itoba L.  Bep.  436. 

B.  A.K. 


S88 


ConNEcncuT  Sufremb  Coukt  ov  BRBOBa. 


i>BC.» 


Oener€U  Steam  Na9.  Co.  v.  Omttau,  11  Mees. 
A  W.  877;  Vainet  t.  Barrett,  65  L.  J.  Q.  B. 
N.  8.  89. 

Whether  or  not  a  foreign  Judgment  will  be 
held  to  be  conclusive  will  depend  upon  the 
circamstances  under  which  it  was  obtained. 

2  Freem.  Judgm.  4th  ed.  t  507;  Hilton  T. 
Qyyott,  42  Fed.  Rep.  ^9. 

The  plaintiffs  in  the  English  suit,  Fisher, 
Brown,  &  Co.,  had  no  just  claim  against  the 
defendant,  and  they  knew  it;  they  took  ad- 
vanta^  of  the  defendant's  temporary  presence 
in  England  to  obtain  a  judgment  to  which  they 
knew  they  were  not  entitled:  their  object  in 
suing  him  in  England  was  to  embarrass  him 
and  10  prevent  his  having  a  fair  opportunity 
to  resist  an  unjust  demand;  they  sought  to  ob- 
tain an  unjust  and  unfair  advantage  over  the 
defendant,  and  the  judgment  thus  obtained  It 
the  one  that  this  court  is  asked  to  bold  conclu- 
sive. Such  a  judgment  cannot  be  recognized 
here. 

Abouloffy.  Oppenheimer,  L.  R  10  Q.  B.  Div. 
295. 

Mr»  John  H.  Kirkham  also  for  appel- 
lant. 

Mesirs.  Henry  O.  Newton  and  LiTtng^- 
Bton  W.  Cleavelandt  for  appellees: 

The  forms  under  the  practice  act  clearly  es- 
tablish the  sufficiency  of  tbe  complaint. 

2  Swift,  Dig.  494;  Hatch  v.  Spofford,  22 
Conn.  501,  58  Am.  Dec.  433. 

A  complaint  on  a  foreign  judgment  need  not 
allege  jurisdictional  facts. 

Ounn  V.  Peakes,  86  Minn.  177;  2  Black, 
Judgm.  §  885;  Horton  v.  Oritehfield,  18  III. 
183,  65  Am.  Dec.  701;  Roderiion  v.  Struth,  5 
Q.  B.  941;  Van  Fleet,  Collateral  Attack,  §919; 
Phelps  V.  Duffy,  11  Nev.  80;  Freem.  Judgm. 
§  453;  Bruckman  v.  Tansnng.  7  Colo.  561; 
Crake  v.  Crake,  I81nd.  156;  Lathropy.  Stuart, 
6  McLean,  167. 

All  the  cases  of  relief  against  jud^rments 
where  the  court  has  jurisdiction  contain  some 
deceit  practiced  upon  the  defendant 

United  States  v.  Throckmorton,  98  U.  8.  64, 
25  L.  ed.  94;  Pearee  v.  Olney,  20  Conn.  555; 
Moffat  v.  UniUd  States,  112  U.  S.  24.  28  L. 
ed.  623;  Vanee  v.  Burbank,  101  U.  8.  514,  25 
L.  ed.  929;  Greene  v.  Oreene,  2  Gray,  361,  61 
Am.  Dec.  464;  Price  ▼.  Dewhurst,  8  Sim.  279; 
Bank  cf  Auhtralasia  v.  Nias,  16  Q.  B.  717; 
2  Black,  Judgm.  §  921;  Bigelow.  Estoppel, 
5th  ed.  307:  Ward  v.  Qvinlivin,  57  Mo.  425; 
Hilton  V.  Guyott,  42  Fed.  Rep.  249;  I  Swift, 
Dig.'  758;  2  Swift,  Dig.  138;  Van  Fleet,  Col- 
lateral Attack,  §§  558.  586. 

Foreign  judgments  are  conclusive  and  nil 
debet  cannot  be  pleaded  to  them. 

Hatch  V.  Spofford,  22  Conn.  500,  58  Am. 
Dec  483;  Wood  v.  Watkinson,  17  C<»nn.  504, 
44  Am.  Dec.  562;  1  Swift,  Dig.  753;  Dvnstan  v. 
Higgins,  138  N.  Y.  70.  20  L.  R.  A.  668:  Bank 
of  Australasia  v.  Nias,  16  Q.  B.  729;  Tafford 
V.  Blanc,  L.  R.  36  Ch.  Div.  600;  Glass  v. 
BlackmU,  48  Ark.  50;  Ferguson  v.  Oliver,  99 
Mich.  161;  Bakery,  Palmer,  83  LI.  56«;  Lazier 
V.  Westcott,  26  N.  Y.  146,  82  Am.  Dec.  404; 
Silver  Lake  Bank  v.  Harding,  5  Ohio,  545; 
Van  Fleet,  Collateral  Attack,  §§  848-851;  2 
Black,  Judgm.  §§  825-829. 

If  an  Englishman  were,  in  the  same  way, 
served  with  process  here,  would  a  judgment 
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by  default  be  held  conclusive  by  our  courts  if 
he  should  afterward  return  to  this  state  and 
be  sued  upon  the  judgment?  Clearly  it  would. 

Hart  V.  Granger,  1  Conn.  154;  Bishop  ▼» 
Vose,  27  Conn.  1;  Hatch  v.  Spofford,  22  Conn. 
485,  58  Am.  Dec.  438;  Wood  v.  Watkinson,  IT 
Conn.  500.  44  Am.  Dec.  562;  Bra^ord  ▼. 
Bradford,  6  Conn.  131. 

Surely  our   courts   will   acknowledge   the 

validity  in  England  of  the  practice  which  we 

have  adopted  here. 

.  Pearee  v.  Olney,  20  Conn.  555;  Bieehoff  ▼. 

We^i^ed,  76  U.  S.  9  Wall.  812,  19  L.  ed.  829. 

The  presumption  of  law  is  conclusive  that 
all  the  regular  prior  proceedings  were  had  in 
the  case  until  the  contrary  appears. 

Freem.  Judgm.  §  452;  Lathrop  ▼.  Stuart,  5 
McLean,  167. 

Plaintiffs  were  not  obliged  to  prove  that 
there  was  such  a  partnership  as  Fisher,  Brown, 
&  Company,  and  that  they  were  members  of 
thepartnership. 

Wright  v.  Fire  Ins.  Co.  13  Mont.  474,  19  L. 
R  A.  215;  LafayetU  Ins,  Co.  v.  Freneh,  69  D. 
S.  18  How.  404,  15  L.  ed.  451;  Van  Fleet,  Col- 
lateral Attack,  §  857. 

Baldwin*  J.,  deli?cred  the  opinion  of  the 
court: 

The  plaintiffs'  complaint  was  drawn  in  the 
form  authorized  by  the  Practice  Book  (No.  169, 
p.  107)  in  actions  on  a  foreign  judgment.  In 
actions  on  a  domestic  judgment  the  authorized 
forms  (Practice  Book,  Nos.  166,  167,  pp.  106, 
107)  state  the  fact,  but  not  the  manner,  of  its 
recovery;  but  in  declaring  on  tbe  judgment  of 
a  foreign  court  the  approved  averment  is  that 
such  court,  "in  an  action  therein  pending  be- 
tween tbe  plaintiffs  and  the  defendant,  duly 
adjudged  that  the  defendant  should  pay  to  the 
plaintiffs"  the  sum  in  question.  No  court  can 
"  duly  "  adjudge  such  a  payment  except  in  an 
action  conducted  in  due  course  of  law.  Due 
course  or  process  of  law,  with  respect  to  such 
a  judicial  proceeding,  necessarily  involves  rea- 
sonable notice  to  the  defendant  of  the  institu- 
tion and  nature  of  the  action,  given  (unless  this 
be  waived),  if  he  be  a  nonresident,  by  personal 
service  within  the  jurisdiction,  and  a  fair  op- 
portunity to  be  heard  before  a  tribunal  of  com* 
petent  jurisdiction.  So  much  is  due  to  every^ 
person  from  whom  another  seeks  to  recover  ia 
a  judicisl  controversy  before  a  court  of  justice. 
Penmyer  v.  Neff,  95  U.  S.  714.  738,  24  L.  ed. 
565,  572.  In  the  case  of  a  domestic  judgment, 
it  is  unnecessary  to  allege  that  these  conditionn 
have  been  fulfilled,  because  our  law  requires 
it,  and  it  is  to  be  presumed  that  the  law  ban 
been  obeyed.  In  respect  to  a  foreign  judg- 
ment, nothing  can  safely  be  taken  for  granted, 
and  the  Practice  Book  has  therefore  provided 
a  different  form  of  complaint.  The  practice 
act  was  designed  to  simplify  our  legal  proce- 
dure, and  to  abbreviate  pleadines  by  the  omis- 
sion of  all  unnecessary  allegations.  The  de- 
murrer to  the  complaint  on  the  ground  that  it 
did  not  allege  that  the  hish  court  of  justice, 
queen's  bench  division,  Birmingham  disiriot 
registry,  had  jurisdiction  of  »be  action  or  of  the 
parties  or  of  the  subject  mat trr.  nor  that  the 
defendant  had  notice  of  its  pendency  or  w:>* 
summoned  to  appear,  was  therefore  properlv 
overruled.     These  facts  were  the  indispensable 
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conditions  of  a  due  adjudication  by  the  foreign 
court,  and  whatever  ir  necessarify  implied  is 
sufficiently  pleaded.  Nor  was  it  cause  of  de 
murrer  that  the  complaint  did  not  state  that 
any  hearing  or  trial  was  had.  The  averment 
■8  to  a  due  adjudication  implied  that  there  was 
a  fair  opportunity  for  a  hearing,  and  the  de- 
fendant could  not  complain  that  he  did  not 
avail  himself  of  it. 

Three  special  defenses  were  pleaded,  and, 
on  demurrer,  held  insufficient.  The  second 
of  these  set  up  that  the  defendant  was 
served  with  the  process  in  the  English  action 
while  transiently  stopping  at  an  hotel  in 
Birmini^ham,  and  when  he  was  about  to 
lake  his  departure  for  home,  and  that  such 
service  was  so  made  and  timed  for  the  pur- 
pose of  embarrassing  him  and  obtaining  an 
unjust  and  unfair  advantage,  by  preventing 
bis  having  a  fair  opportunity  to  make  his  de- 
fense unless  he  prolonged  his  stay  abroad  in- 
definitely. The  rights  of  sovereignty  extend 
to  all  persons  and  thiogs.  not  excepted  by  some 
special  privilege,  that  are  within  the  territory  of 
the  sovereign.  An  alien  friend,  however  tran- 
sient his  presence  may  be,  is  entitled  to  a  tem- 
porary protection,  and  owes  in  return  a  tem- 
porary allegiance.  Story.  Coufl.  L.  §^  18,  22. 
641;  CarliOev.  United  States  88  IT.  8. 16  Wall. 
147, 154.  21  L.  ed  426,  429.  '  The  fact  that  the 
defendant  was  a  foreigner,  making  but  a  brief 
stay  in  the  country,  and  on  the  point  of  leav- 
ing it  for  his  own,  did  not  deprive  the  courts 
of  England  of  all  Jurisdiction  over  him.  The 
Roman  maxim.  Actor  seqvitur  f<yrum  rei,  if  it 
has  any  force  in  English  or  American  jurispru- 
dence, operates  as  a  permission,  rather  than  a 
command.  A  man  who  is  absent  from  his 
domicil  can  still  be  sued  there,  but  he  can  also 
be  sued  wherever  he  is  found,  if  personally 
served  with  leeal  prooess  within  the  Jurisdic- 
tion where  ibe  plaintiff  seeks  his  remedy.  The 
action  must  be  brought,  indeed,  in  a  court  to 
which  the  defendant  is  subject,  and  subject  at 
the  time  of  suit;  but,  unless  protected  bv  treaty 
stipulation  or  official  privilege,  he  is  subject 
to  every  court  within  reach  of  whose  process 
he  may  enter.  The  Roman  law  allowed  a  non- 
resident to  be  sued  where  he  had  established  a 
temporary  seat  of  business,  and,  in  some  cases, 
-where  he  had  simply  contracted  a  single  obliga- 
tion. Dig.  v.,  1,  De  jftdieiie,  et  tibi  gyUque 
agere  itel  eonteniri  debeat,  2,  19,  24.  The  com- 
mon law,  so  far  as  concerns  the  enforcement 
of  a  pecuniary  liability,  goes  further,  and 
operates  alike  upon  every  private  individual 
vrho  may  be  found,  however  transiently  within 
the  territory  where  it  is  in  force.  Whart. 
Gonfl.  L.  §  658.  An  English  court  will  take 
cognizance  of  an  action  on  a  contract,  wher- 
ever made,  and  between  whatever  parties. 
Holland,  Jur.  5th  ed.  849.  So  the  courts  of 
this  state  have  always  regarded  transitory  ac- 
tions as  following  the  person,  and  entertained 
them  against  foreigners  found  within  our  Jur- 
isdiction, whether  brought  by  a  foreigner  or  a 
citizen.  Plaee  v.  Lyon,  Kirbj^  (Conn.)  404- 
406;  Potter  v.  AlUn,  2  Root,  68.  66,  67.  '•Ter- 
ritorial Jurisdiction  attaches  (with  special  ex- 
ceptions) upon  all  persons  either  permanently 
or  temporarily  resident  within  the  territory 
-while  they  are  within  it;  but  it  does  not  fol- 
low them  after  they  have  withdrawn  from  it, 
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and  when  they  are  living  in  another  independ- 
ent country.  *•  Sirdar  Ourdyal  Singh  v.  Hajah 
of  Faridkote  [18941  A.  C.  670,  688.  The  sev- 
eral  states  of  the  United  States  are,  as  respects 
their  relations  to  each  other,  excepting  only 
such  of  these  as  are  regulated  by  the  Costitu- 
tion  of  the  United  States,  independent  and 
foreign  sovereignties.  Bnckner  v.  Finley^  27 
U.  S.  2  Pet.  586,  590,  7  L.  ed.  528,  580;  Pen- 
noifer  v.  Nejf,  95  U.  S.  714,  722,  24  L.  ed.  666, 
568.  The  effect  in  one  of  them  of  a  suit 
brought  or  Judgment  rendered  in  another  is 
precisely  the  same  as  if  the  latter  were  a  for- 
eign country,  except  so  far  as  art.  4,  §  1,  of 
the  Constitution  of  the  United  States  may  have 
established  a  different  rule.  Hatch  v.  Spof- 
prd,  22  Conn.  485,  498,  58  Am.  Dec.  483;  MM- 
mayle  v.  Cofien,  88  U.  S.  18  Pet.  812,  324, 10  L. 
ed.  177.  188;  Thompson  v.  Whitman,  85  U.  S. 
18  Wall.  457,  461.21  L.  ed.  897,  899.  Notwith- 
standing that  provision  of  the  Constitution^ 
and  the  statute  passed  to  enforce  it  (U.  8.  Rev. 
Stat.  ^  905),  the  jurisdiction  of  a  state  court 
whose  Judgment  is  brought  in  question  in  an- 
other state  is  always  open  to  inquiry.  In  that 
respect,  every  state  court  is  to  b«  regarded  as  a 
foreign  court.  HaU  v.  Lanning^  91  U.  8. 160, 
165,  28  L.  ed.  271,  278;  Orozer  A  B,  Sewing' 
Maeh,  Co.  v.  Radeliffe.  137  U.  S.  287.  294, 298, 
84  L.  ed.  670,  671.  673. 

The  courts  of  this  state  have  never  before 
had  occasion  to  pass  directly  upon  the  defenses 
which  may  he  open  here  to  an  action  upon  a 
Judgment  of  a  court  of  a  foreign  country,  but 
they  have  often  been  called  to  consider  the  ef- 
fect of  legal  proceedings  instituted  in  one  of 
the  United  States  against  a  citizen  of  another; 
and  the  right  to  secure  Jurisdiction  over  a  non- 
resident, who  is  served  with  process  while 
transiently  in  the  state,  has  been  uniformly  up- 
held. Hart  V.  Granger,  1  Conn.  154.  Itt5, 173; 
^ood  V.  WatHnson,  17  Conn.  500,  504,  44  Am. 
Dec.  562;  Hatch  v.  Spofford,  supra;  Bishop  v» 
Vose,  27  Conn.  1,  11,  12;  Duryee  v.  Hale,  8t 
Conn.  217,  223;  Easterly  v.  Goodwin,  35  Conn. 
273,  278;  (ySullivany.  OvertonM  Conn.  102, 
103.  These  decisions  are  based  on  what  has 
been  deemed  an  accepted  principle  of  interna- 
tional law.  applicable  between  the  states,  on  no 
other  ground  than  that  they  are,  as  to  such  a 
question,  in  the  position  of  foreign  nations  to 
each  other.  Graver  d  B,  Sewing  Maeh,  Co..  v. 
Radeliffe,  supra;  Lazier  v.  Westeott,  26  N.  Y, 
146,  154,  82  Am.  Dea  404. 

The  English  court  having,  then,  Jurisdiction 
of  the  parties,  and  presumably  of  the  action 
and  the  subject-matter,  as  to  which  no  ques- 
tion has  been  made,  there  is  nothing  in  the  de- 
fense now  pleaded  that  the  suit  was  brought, 
as  it  was  and  when  it  was,  "for  the  purpose  of 
embarrassint^and  impeding  the  defendant,  and 
to  prevent  his  having  a  fair  opportunity  to  de- 
fend said  suit  unless  he  prolonged  bis  stay  in- 
definitelv  at  said  Birmingham,  and  thereby 
said  plaintiff  sought  to  obtain  an  unjust  and 
unfair  advantage  over  said  defendant."  Where 
there  is  a  legal  right  to  do  a  certain  act,  the 
motive  which  induces  the  exercise  of  the  ri^ht 
is  of  no  importance.  McCune  v.  Norwich  Ciiu 
Oas  Co.  80  Conn.  521,  524,  79  Am.  Dec.  27S; 
Occam  Co.  v.  A.  cfe  M'.  Sprague  A/fg.  Co.  34 
Conn.  5£9.  540.  NxiUvs  videtur  dolo  facere, 
qui  suo  jure  utitur.    The  act  complained  of 
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having  been  fully  stated,  and  being  one  wbich 
the  law  permitted,  whatever  advantage  it  gave 
the  plaintiffs  could  be  neither  unjust  nor  unfair; 
und  these  epithets  are  therefore  of  no  effect. 
J^iddUUnon  v.  Boston  dh  N.  T.  Air  Line  R,  Co. 
f»3  Conn.  851,  850.  They  had  the  right  to  sue 
the  defendant  where  they  found  him,  or  at  his 
^omicil  in  C!onnecticut,  and,  in  the  choice  of 
the  forum,  were  free  to  consult  their  own  con- 
venience, without  regard  to  any  loss  he  might 
sustain  from  'Hhe  law's  delays."  LoveU  v. 
Hammond  Co.  66  Conn.  600,  512. 

The  demurrer  to  the  second  defense  also  ad- 
tnitted  that  the  defendant,  when  served  with 
the  process  of  the  foreign  court,  was  president 
of  the  National  Wire  Mattress  Com]>any,  a 
Connecticut  corporation,  and  *'was  in  no  wise 
indebted  to  the  plaintiffs  in  said  suit,  all  of 
which  was  well  known  to  said  plaintiffs,  but 
«ny  claim  that  they  had,  or  may  have  had,  in 
which  the  defendant  was  in  any  way  inter- 
ested was  a  claim  against  said  National  Wire- 
Mattress  Company,  all  of  which  was  well 
known  to  said  plaintiffs."  By  this,  and  by  the 
third  defense,  is  raised  the  question  as  to'how 
far  a  foreign  judgment  for  a  sum  of  money, 
rendered  against  one  of  our  citizens  by  a  com- 
petent tribunal,  acting  within  its  jurisdiction, 
should  be  held  conclusive  in  a  suit  brought 
here  for  ita  collection.  It  is  the  settled  rule  in 
England,  that  in  an  action  instituted  there  on 
s  foreign  jud^ent  rendered  by  a  court  of 
competent  jurisdiction,  the  proceedings  before 
which  were  not  so  conducted  as  to  be  clearly 
contrary  to  natural  justice,  the  defendant  can- 
not be  allowed  to  ^o  into  the  merits  of  the  or- 
iginal cause  of  action,  which  were  tried  in  the 
foreign  court,  unless  it  be  necessary  in  order 
to  support  a  claim  that  the  judgment  was  pro- 
cured by  fraud.  In  such  case  the  merits  may 
be  retried,  not  to  show  that  the  foreign  court 
came  to  a  wrong  conclusion,  but  that  it  was 
fraudulently  misled  into  coming  to  a  wrong 
•conclusion.  If  the  triors  are  convinced  that  the 
foreign  judgment  should  have  been  rendered, 
on  the  merits,  the  other  way,  but  still  do  not 
find  that  there  was  fraud,  the  defense  fails. 
Abovloff  V.  OppenJieimer,  L.  R.  10  Q.  B.  Div. 
^95,  802;  Vadala  v.  Lauw,  L.  R  25  Q.  B. 
Biv.  310,  816,  819.  Judge  Btory  in  his  work 
on  the  Conflict  of  Laws,  concludes  a  discus- 
43ion  of  this  subject,  which  is  referred  to  in 
terms  of  commendation  by  this  court  in  Hatch 
T.  Spofford,  22  Conn.  501,  58  Am.  Dec.  488, 
with  the  remark  that  the  principle  of  reciproc- 
ity may  not  improperlv  be  applied,  and  for- 
eign judgments  treated  as  conclusive  in  anv 
country,  if  rendered  in  another  where  like  ef- 
fect is  conceded  to  judgments  of  the  courts  of 
the  former.  **Thi8,"  be  observes,  'Ms  certainly 
■a  verv  reasonable  rule,  and  mav,  perhaps, 
hereafter  work  itself  firmly  into  toe  structure 
of  international  jurisprudence."  Story,  Confl. 
L.  §  618. 

What  is  termed  the  ''comit]^  of  nations"  is 
the  formal  expression  and  ultimate  result  of 
that  mutual  respect  accorded  throughout  the 
civilized  world  by  the  representatives  of  each 
sovereign  power  to  those  of  every  other,  in 
considering  the  effects  of  their  official  acts. 
Its  source  is  a  sentiment  of  reciprocal  regard, 
founded  on  identity  of  position  and  similar- 
ity of  institutions.    The  effect  to  be  given  to 
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a  foreign  judgment  in  personam,  for  a  money 
demand,  must  be  determined  either  by  the 
comity  of  nations,  the  rule  of  absolute  reel- 
procity,  or  the  personal  obligation  resting  npoa 
the  defendant  Hilton  v.  Quyot,  159  U.  S. 
118,  40  L.  ed.  95.  Whichever  test  may  be 
adopted,  the  result  would  be  the  same  where 
the  question  arises  between  the  courts  of  Eng- 
land and  tho<ie  of  an  American  state  which  was 
once  an  English  colony.  They  are  engaged  in 
administering  the  same  system  of  jurispru- 
dence, and  are  bound  together  by  common  in- 
stitutions and  modes  of  thought,  no  less  than 
by  sharing  the  same  language  and  the  same 
history.  The  close  and  extensive  commercial 
intercourse,  also,  between  the  United  States 
and  England,  and  across  the  long  Canadian 
frontier,  makes  it  especially  important  that  the 
many  controversies  to  which  it  must  give  rise 
should  be  promptly  brought  to  a  fin 3  settle- 
ment. When  an  American  voluntarily  places 
himself  on  English  soil,  he  comes  under  a  lo- 
cal and  temporarv  allegiance  to  i^s  sovereign, 
which  makes  it  his  duty  to  respect  any  sum- 
mons with  which  he  may  there  be  served, 
to  appear  before  the  courts  of  the  country. 
The  process  served  upon  the  defendant  gave 
him  full  notice  of  the  character  and  items  of 
the  plaintiffs'  claim.  He  was  bound  either  to 
enter  an  appearance,  or  submit  to  the  conse- 
quences of  a  default.  He  put  himself  under 
the  power  of  the  court,  the  moment  he  entered 
the  territory  which  was  subject  to  its  author- 
ity. Nor  did  he  put  himself  under  its  power 
simply  in  the  sense  that  it  could  issue  process 
and  render  judgment  against  him,  wbich  would 
be  of  force  within  the  limits  of  that  territory. 
To  that  extent  its  judgments  might  be  .valid, 
though  rendered  without  anv  personal  service, 
upon  a  simple  attachment  of  goods,  or  by  pub- 
lication. But  they  would  be  mere  expressions 
of  the  will  of  the  sovereign,  and  impose  no 
personal  obligation  which  other  sovereigns 
could  recognize  or  enforce.  Bischoff  v.  WM^ 
ered,  76  U.  8.  9  Wall.  812, 19  L.  ed.  829.  Judg- 
ments rendered  against  a  foreigner  who  is  per- 
sonally served,  when  personally  present,  stand 
on  a  ground  wholly  different  These,  and 
these  only,  so  far  as  actions  for  money  dam- 
ages are  concerned,  are  entitled  to  full  respect 
in  the  courts  of  other  countries,  by  the  princi- 
ples of  international  law.  As  between  the 
United  States  and  Great  Britain,  it  may  be 
fairly  assumed  that  every  citizen  of  either, 
while  within  the  territory  of  the  other,  assents 
to  the  jurisdiction  of  its  courts  of  justice  over 
all  pecuniary  controversies  to  which  he  may 
be  ouly  made  a  party  before  them.  This  doc- 
trine that  presence  confers  jurisdiction  may 
not  be  one  recognized  in  Roman  law,  or  the 
modern  civil  law.  Dig.  XLIL,1.  De  re  judi- 
cata, etc.,  53:  Story,  Confl.  L.  g§  611-617; 
Whart.  Confi.  L.  §  658;  Muurlon's  Et^p^tnlons 
Ecrites  sur  le  Code  Civil,  tom.  III.,  ^  1469. 

The  Romans  viewed  law  as  personal  rather 
than  territorial,  in  its  operation.  The  traveler 
carried  with  him  the  shield  of  his  own  law;  and 
on  the  same  territory  there  might  be,  even  for 
its  permanent  inhabitants,  two  systems  of  juris- 
prudence of  eoual  force,  each  governing  a  dif- 
ferent race.  Such  principles  of  government 
find  no  place  in  the  common  law  of  England 
and  of  Connecticut.    With  us  the  law  of  the 
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land  protects  all  who  stand  upon  it,  and  when- 
i«?er  a  right  has  been  violated,  gives  a  remedy^ 
without  regard  to  the  nationality  of  the  of- 
fender. 

In  our  opinion,  the  queen's  bench  division 
of  the  high  court  of  Justice  had  full  jurisdio- 
tioo  to  decide  the  original  oontroyersy  between 
the  parties  to  this  action.  The  defendant  ac- 
cepted the  forum  when  he  yoluntarily  placed 
himself  on  English  soil,  and  so  came  under  an 
Implied  obligation  to  respect  such  legal  process 
as  might  be  served  upon  him  there,  to  the  ex- 
tent of  sstisfying  any  resulting  judgment  duly 
rendered  for  a  pecuniary  demand.  The  law 
raises  this  obligation  because  the  interests  of 
human  society  require  it,  and  it  is  not  escaped 
by  departing  from  one  country  into  another, 
•except  so  far  as  a  Judicial  sanction  may  be 
withheld  because  reciprocity  is  refused.  The 
maxim,  Interett  reijmhUem  ut  9it  flnis  litium, 
is  not  restricted  In  its  application  to  contro- 
yeraies  or  suits  originating  in  the  state  before 
whose  courts  it  is  invoked.  It  does  not  rest 
on  the  excellence  of  any  particular  system  of 
jurisprudence.  It  governs  wherever  the  par- 
ties come,  in  the  last  resort,  before  a  court  con- 
stituted under  an  orderly  establishment  of 
le^ral  procedure.  No  one  who  has  been,  or 
<x>uld  have  been,  heard  upon  a  disputed  claim, 
in  a  cause  to  which  he  was  duly  made  a  party, 
pending  before  a  competent  judicial  tribunal, 
having  Jurisdiction  over  him,  proceeding  in 
due  course  of  lustice,  and  not  misled  by  the 
fraud  of  the  other  partv,  should  be  allowed, 
4ifter  a  final  Judgment  has  been  pronounced, 
to  renew  the  contest  In  another  country.  The 
object  of  courts  is  hardly  less  to  put  an  end  to 
^controversies  than  to  dedde  them  Justly. 

The  defenses  in  question  do  not,  in  terms, 
charge  the  plalntiffa  with  fraud.  The  aver- 
ineots  that  they  well  knew  when  they  brought' 
their  suit  that  the  defendant  was  in  no  wise  in- 
•debted  to  them,  and  that  the  only  claim  they 
had,  or  might  have,  in  which  he  was  in  any 
way  interested,  was  one  a^rainst  the  corpora- 
lion  of  which  he  was  an  officer,  do  not,  standing 
alone,  import  that  they  attempted  to  impose, 
and  did  Impose,  upon  the  court.  Fraud  Is 
never  presumed.  The  claim  against  the  cor- 
poration may  have  been  such  that  the  defend- 
tint  could  be  held  collaterally  liable  upon  It, 
although  it  remained  the  debt  of  the  corpora- 
lion  only.  It  may  have  been  contracted  by 
him  in  behalf  of  the  corporation,  but  without 
its  authority.  It  may  have  arisen  from  a 
transaction  that  was  vltra  tire*,  but  which  he 
liad  falsely  represented  to  be  within  its  powers. 
If  he  was  in  no  way  liable  to  the  plaintiffs,  the 
place  to  show  it  was  in  the  English  court.  A 
atate  of  facts  quite  similar  to  that  here  alleged 
iras  set  up,  and  established  by  proof,  in  one 
•of  the  leading  cases  in  our  Keports.  A  citi- 
zen and  resident  of  Connecticut,  while  tran- 
siently in  New  York,  was  served  with  process 
from  one  of  her  courts,  in  an  action  based  upon 
a  contract  made  by  the  plaintiff  with  a  (jon- 
-necticut  corporation,  but  which,  in  his  decla- 
ration, he  had,  as  the  defendant  asserted, 
''falsely  assumed"  to  have  been  made  by  the 
latter  personally,  and  on  his  own  personal 
credit.  The  defendant  entered  no  appearance, 
and  judgment  by  default  was  rendered  against 
liim  for  the  sum  demanded,  to  collect  which 
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suit  was  ioatituted  against  him  here.  He  there* 
upon  brought  a  bill  in  equity  for  an  injunction, 
and,  in  addition  to  what  has  been  alreadv 
stated,  alleged  and  proved  that  the  plaintiff^ 
attorney  assured  him,  after  the  service  of  the 
process,  that  a  mistake  had  been  made  in  suing 
him  individually.  Instead  of  the  corporation, 
and  thereupon  agreed  that  nothing  further 
should  be  done  In  relation  to  the  action  with- 
out previous  notice  to  him,  in  consequence  of 
which  assurance  he  had  omitted  to  enter  an 
appearance.  The  injunction  was  granted  on 
thu  last  ground,  but  that  founded  on  the  false 
averments  in  the  declaration  in  the  New  York 
suit  was  rejected  as  untenable,  in  these  words: 
"A  suit  was  commenced  in  New  York  against 
the  present  plaintiff,  by  virtue  of  which,  and  of 
the  process  thereon,  he  was  arrested,  and  such 
proceeding  were  had  that  a  Judsment  for 
about  $600  was  obtained  affainst  him,  ou  a 
cause  of  action  founded  wholly  on  a  contract, 
with  which,  personally,  he  had  nothing  to  do; 
but  which  was  entered  into  by  him,  as  the  agent 
of  the  Norwich  Foundry  Company,  a  corpora- 
tion with  which  the  plaintiff  in  that  suit  had 
had  previous  dealings,  and  was  well  known  to 
him,  at  the  time,  as  the  party  with  whom  he 
was  contracting.  If  this  was  all,  the  plaintiff 
would  have  no  remedy,  however  unjust  it 
might  be,  to  compel  him  to  pay  that  Judgment. 
Still,  as  he  was  dulv  served  with  process  in 
that  suit,  it  was  his  duty  to  make  aefense  in 
it;  and  an  injunction  ought  not  to  be  granted 
to  relieve  him  from  the  consequences  of  his 
own  neglect."  Ptaree  v.  Olney,  20  Conn.  544, 
555;  KmJyry  v.  PaltMr,  107  U.  8.  8,  13, 18,  27 
L.  ed.  846,  849,  850.  The  doctrine  of  Pearc$ 
V.  Oiney  is  not  less  applicable  to  the  case  at 
bar  because  the  Judgment  in  question  there 
was  one  of  a  sister  state,  while  here  it  ema- 
nates from  the  court  of  a  foreign  country.  It 
is  true  that  fraud  in  procuring  It  ia  no  defense 
at  law  to  an  scUon  on  a  Judgment  of  the  for- 
mer description.  Chriiima$  v.  Russell,  72  U. 
8.  5  Wall.  290,  18  L.  ed.  475.  It  is,  however, 
an  equitable  bar  to  its  enforcement,  Just  as  it 
is  in  case  of  a  domestic  Judsment  A  judg- 
ment may  be  good  at  law,  and  ycft  eauity  may 
deem  it  against  conscience  for  the  plaintiff  to 
stand  upon  his  legal  rights.  In  such  a  case  It 
is  because  the  judgment  is  good  at  law  that 
equitable  relief  is  granted.  In  Pearee  v.  (Hneif 
these  principles  governed  the  decision.  An  in- 
junction was  granted  on  account  of  a  fraud  as 
to  a  matter  which  could  not  have  been  put  in 
issue  in  the  New  York  suit  An  inlunctioa 
was  refused  on  account  of  a  fraud  as  to  a 
matter  which  could  have  been  put  in  issue  ia 
the  New  York  suit.  In  the  case  at  bar, 
by  the  force  of  the  practice  act,  equitable  de- 
fenses could  be  pleaded  by  way  of  anawer;  but 
the  defendant  had  no  equity,  because  the  ques- 
tion of  his  indebtedness  to  the  plaintiffs,  if  it 
was  to  be  contested,  should  have  been  put  in 
issue  before  the  English  court  Bank  of  Ati»- 
tralana  v.  Mas,  16  Q.  B.  786,  4  Eng.  L.  &  Eq. 
252.  Nor  did  the  case  of  Pearee  v.  Olney  rest 
on  any  special  duty  of  a  citizen  of  one  of  the 
United  States,  as  such,  to  submit  himself  to 
the  Jurisdiction  of  a  court  of  another  state  be- 
fore which  he  may  be  duly  summoned.  The 
conclusiveness  of  a  Judgment  rendered  in  one 
state,  when  relied  on  in  another,  is  in  no  maa- 
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ner  dependent  on  the  citizenship  of  thie  parties 
to  It.  It  baa  equal  weight  i^helher  thoy  are 
Americans  or  foreigners.  The  Constitution  of 
the  United  States  secures  to  the  citizens  of 
each  of  them  certain  privileges  and  immuni- 
ties as  respects  every  other  state,  but  it  imposes 
upon  them  no  particular  duties  in  return.  It 
places  the  citizen  of  one  state,  who  enters  the 
territory  of  another,  no  more  under  the  power 
of  its  courts  than  if  he  were  an  alien  visitor. 
See  Bonaparte  t.  Baltimore  City  Appeal  Tax 
Ct,  104  U.  B.  692.  505,  26  L.  ed.  845,  846.  It 
follows  that  the  judgment  in  suit  was  conciu- 
aive  as  to  the  merits  of  the  cause  of  action,  and 
that  the  several  special  defenses,  so  far  as  they 
sought  a  retrial  of  them,  were  properly  over- 
rulra.  The  defendant  had  already  had  hia  day 
in  court 

The  present  action  was  brought  by  two  in- 
dividuals, described  as  partners  doing  business 
under  the  firm  name  of  Fisher,  Brown,  &  Co.; 
and  the  English  judgment  was  alleged  in  the 
complaint  to  have  been  recovered  by  "the  plain- 
tills"  on  April  8,  1889.  Upon  the  trial  of  the 
issue  closed  upon  the  first  defense,  they  offered 
in  evidence  a  copy  of  the  record  in  the  English 
suit,  fn  which  the  plaintiffs  were  named 
throughout  simply  as  Fisher,  Brown,  ^  Co. 
They  also  offered  at  the  same  time  certain  dep- 
ositions tending  to  prove  that  the  plaintiffs  con- 
stituted, during  the  whole  of  the  year  1889, 
the  copartnership  of  Fisher,  Brown,  &  Co., 
and  as  such  recovered  the  judgment  in  ques- 
tion, and  that,  by  the  laws  and  rules  of  court 
in  England,  any  persons  claiming  as  copart- 
ners Could  sue  in  the  name  of  the  firm  of  which 
they  were  members  at  the  time  of  the  accruing 
of  the  cause  of  action.  The  defendant  ob 
jected  to  all  this  evidence  on  the  ground  that 
the  record  offered  varied  from  that  alleged, 
and  did  not  show  whether  Fisher,  Brown,  & 
Co.  was  a  corporation  or  copartnership,  or,  if 
a  copartnership,  that  the  plaintiffs  were  mem- 
bers of  it,  and  could  not  be  helped  out  by  parol, 
and  also  claimed  that  the  depositions  did  not 
show  that  the  plaintiffs  were  members  of  such 
a  firm  when  the  original  cauae  of  action  arose. 
The  court  6ommitted  no  error  in  overruling 
these  objections  and  claims,  and  admitting  the 
evidence.  The  law  and  practice  determining  the 
form  of  judicial  proceedings  in  a  foreign  court 
may  always  be  shown,  and  shown  by  parol. 
The  testimony  that  the  plaintiffs  were  the 
members  of  a  firm  styled  Fisher,  Brown,  & 
Co.  throughout  1889,  and  as  such  recovered 
the  judgment  in  suit,  gave  an  intelligible  mean- 
ing to  the  words  "Fisher,  Brown,  &  Co  ,"  as 
used  in  the  record  of  the  high  court  of  jus- 
tice, and,  in  connection  with  it,  tended  to  show 
that  they  were  also  copartners  when  the  cause 
of  action  accrued;  for  else  they  could  not  have 
been  entitled  to  such  a  judgment,  under  the 
rules  governing  suits  by  copartners  in  the  co- 
partnership name.  Wherever  a  judgment  on 
a  partnership  demand  can  lawfully  be  given  in 
favor  of  the  copartnership,  without  stating  the 
names  of  the  copartners,  it  is,  in  effect,  a 
judgment  in  favor  of  such  copartners,  de- 
scribed by  their  copartnership  name,  and  may 
properly  be  declared  no  assucb  in  nny  proceed- 
ings subsequently  brought  to  enforce  it.  This 
is  merely  describing  it  according  to  its  legal 
effect.    The  defendant  admitted  that  he  was 
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the  person  against  whom  the  English  iudg- 
ment  was  rendered,  but  put  the  plaintiits  ou 
proof  that  they  were  the  parties  by  whom  it 
was  recovered.  Extrinsic  evidence  of  this  wa» 
therefore  required,  and  the  depositions  were 
clearly  admissible  to  identify  particular  indi- 
viduals as  those  to  whom  the  description  of  the 
judgment  creditors  in  the  record,  by  a  partner- 
ship name,  properly  applied. 

There  is  no  error  in  the  jvdgment  appealeet 
from. 


Andrews*  Ch.  J.,    and  Tom 
Feniif  J  J.,  concurred. 


and 


Hamerale^r*  J*>  dissenting: 

The  action  on  a  foreign  judgment  is  an  ac- 
tion at  common  law,  sanctioning  an  obligatioi^ 
legal  by  force  of  the  common  law.  Our  law 
on  this  subject  depends  on  the  common  law  of 
England  aa  it  stood  at  the  date  of  our  inde- 
pendence. The  authority  which  lies  at  the 
foundation  of  that  law  is  Sinclair  v.  Fraeer, 
20  How.  St.  Tr.  468, 469,  decided  by  the  House 
of  Lords  in  1771.  The  judgment  creditor  sued 
his  debtor  in  Scotland.  The  court  of  sessiona 
refused  to  give  any  effect  to  the  foreign  judg- 
ment, and  held  the  party  bound  lo  prove  the 
nature  and  extent  of  his  demand.  The  House 
of  Lords,  upon  appeal,  reversed  this  decision,, 
upon  the  ground,  as  stated  in  the  order  of  re- 
versal, "that  the  judgment  of  the  court  of 
Jamaica  ought  to  be  received  as  evidence 
prima  fade  of  the  debt,  and  that  it  lies  o» 
the  defendant  to  impeach  the  justice  of  it^ 
or  to  show  that  it  was  irregularly  and  un- 
duly obtained."  In  Walker  v.  Witter,  1  Dougl. 
1,  decided  in  1778,  it  was  held  that  an 
action  of  debt  would  lie  for  the  collection  of  ». 
foreign  judgment,  because  indebitatve  OMump- 
eit  would  lie,  but  in  a  declaration  in  debt  the 
plea  of  ntU  tid  record  was  bad,  because  the 
action  was  not  on  a  specialty,  but  for  recovery 
of  a  simple-contract  debt;  and  Lord  Mansfield 
said  that  the  doctrine  of  Sindair  v.  Fra$er 
was  unquestionable.  ''Foreign  judgments  are 
a  ground  of  action  everywhere,  but  they  are 
examinable."  And  Ashuist,  J.,  indicates  the 
ground  of  the  right  when  he  says,  '*In  indetd- 
tatus  aeeumpiit  on  a  foreign  judgment,  the 
judgment  is  shown  as  a  consideration."  Iik 
QaSiraiih  v.  Neville,  1  Dougl.  6,  note,  decided 
about  1781,  there  was  apparently  an  attempt  to> 
set  up  a  defense  on  the  ground  that  the  foreiga 
judgment  offered  in  evidence  was  wrongly  ae> 
cid^  on  the  merits;  and  Buller,  J.,  expressed 
an  opinion  based  on  his  understanding  of  a  re- 
ported saying  of  Lord  Hardwicke,  that  the  for- 
eign judgment  was  not  conclusive  upon  the 
merits  of  the  questions  actually  adjudicated 
while  Lord  Eenyon  took  a  different  view;  but 
the  case  was  decided  in  favor  of  the  judgment,, 
as  all  the  judges  were  of  opinion  that  no  evi- 
dence had  been  adduced  to  impeach  it.  Ii» 
P/iilipa  V.  Hunter  (1795)  2  H,  Bl.  403,  410,  & 
(f«Wi/m  of  Eyre,  Cb.  J.,  supports  the  sugges- 
tion of  Ashurst,  J.,  in  Walker  v.  Witter,  and 
asserts  that  as  a  ground  of  act  ion  a  foreign  judg- 
ment is  treated,  *'not  as  conclusive,  but  a» 
matter  in  pais,  as  consideration  prima  facie 
sufficient  to  raise  a  promise;  we  examine  It,  aa. 
we  do  all  other  considerations  of  promises,  and 
for  that  purpose  we  receive  evidence  of  what 
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tbe  law  of  the  foreign  state  is,  aod  whether  the 
Judgmeint  is,  warren  ted  hy  that  law.  Id  all 
other  cases,  we  give  entire  faith  and  credit  to 
the  sentences  of  foreign  courts,  and  consider 
them  as  conclusive."  And  the  suggestion  of 
Aahurst,  J.,  is  further  supported  hy  Best,  Ch. 
J.,  in  Amott  v.  Bscffem  (1826)  8  Bing.  858, 
857.  He  says:  '*It  has  been  decided  by  the 
highest  authority,  in  the  case  of  Sinclair  r, 
iTOi«r  that  'foreign  judgments  are  prima  facie 
oTidence  of  a  debt,  although  it  is  competent  to 
the  defendant  to  impeach  the  justice  of  them, 
or  to  show  that  they  are  irre^cQlarly  or  uuduly 
obtained.'  This  is  founded  on  a  plain  and  ob- 
▼ious  principle  of  natural  justice."  The  com- 
mon law  as  established  by  Sinehir  v.  Vtcmt  and 
WaOcer  v.  Witter,  is  the  law  adopted  by  this 
state.  1  Swift,  Big.  578;  Aldrieh  ▼.  Kinney,  4 
Conn.  880,  882,  10  Am.  Dec.  151.  The  same 
law  has  generally  been  adopted  by  other  states 
as  their  common  law.  BiseeU  v.  Brigge,  0 
Mass.  463,  6  Am.  Dec  88;  Taylor  v.  PhSpe,  1 
Harr.  &  G.  492;  MilU  y.  Duryee,  11  U.  8.  7 
Cranch,  481.  8  L.  ed.  411;  Burnham  ▼.  Web- 
Mter,  1  Woodb.  &  H.  172,  Fed.  Cas.Ko.  9,179; 
Ckrittvuu  y.  BuseeU,  72  tJ.  8.  6  Wall.  290, 804, 
18  L.  cd.  475,  479.  This  law  declares  thai, 
whoa  m  judgment  is  rendered  by  a  foreign 
Goort,  that  fact  may  be  the  source  of  a  lend 
obligalloD  between  the  parties  to  such  judg- 
ment, which  can  be  enforced  in  onr  courts 
through  the  ancient  form  of  an  action  on  the 
case.  But  beyond  this  the  law  is  not  dear. 
The  nature  and  ground  of  such  obligation  are 
not  defined.  The  defenses  to  such  action  are 
not  settled. .  In  respect  to  these  matters,  in  this 
state,  and  generally  with  American  courts,  the 
field  is  an  open  one, — ^not  to  make  law  by  arbi- 
trarily recognizing  or  rejectinff  a  defense,  but 
to  declare  the  law  resulting  from  established 
principles. 

In  the  present  case  the  second  defense  alleges, 
sufilciently  for  the  purpose  of  this  decinon, 
that  the  judgment  was  rendered  by  a  court  of 
Great  Britain  upon  default  of  appearance;  that 
the  defendant  is  a  citizen  of  the  United  States. 
neyer  a  subject  of  the  queen  nor  resident  within 
her  dominions;  that  he  was  seryed  with  the 
notice  to  appear  whUe  casually  in  England, 
and  on  the  eve  of  departure;  that  he  was  absent 
from  the  Kinedom  at  the  time  he  was  required 
to  appear,  and  during  all  subsequent  proceed- 
ings; that  the  cause  of  action  on  which  the 
notice  to  appear  in  court  was  based  did  not 
arise  in  Eoglaud,  and  did  not  concern  any  con- 
duct, act,  or  contract  of  the  defendant  done  or 
entered  into  within  the  dominions  of  the  Queen. 
This  defense  was  held  insufficient  bj  the  trial 
court,  and  my  associates  reach  the  conclusion 
that  such  facts  do  not  constitute  a  good  de- 
fense to  I  he  action.  I  must  dissent  from  that 
conclusion.  I  belieye  it  cannot  be  supported, 
except  on  the  theory  that  our  courts  baye  at 
common  law  the  power  to  authorize  the  execu- 
tion of  the  will  of  a  foreign  soyereign,  signified 
in  a  judgment,  and  to  set  the  conditions  on 
which  such  execution  will  be  granted.  I  be- 
lieye such  theory  to  be  inconsistent  with  estab- 
lished principles  of  common  law;  that  the 
power  of  authorizing  such  execution  of  the  will 
of  a  foreign  sovereign  belongs,  not  to  the  judi- 
cial, but  to  the  executive  or  legislatiye,  depart- 
ment; and  that  it  would  be  against  public 
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policy  to  exercise  the  power,  under  such  con- 
ditions as  exist  in  this  case,  even  if  it  wera 
vested  in  the  court.  A  defense  cannot  be  in- 
telligently passed  upon  unless  the  nature  of  the 
obligation  it  is  claimed  to  negative  is  clearly 
defined.  What  is  this  common-law  obligation, 
whose  violation  was  originally  enforced  by  the 
common-law  action  on  the  case?  It  clearly 
does  not  arise  from  a  tort,  nor  does  it  arise 
from  a  contract.  Although  a  judgment  la 
sometimes  spoken  of  as  in  the  nature  of  a  con- 
tract, such  language  must  be  confined  to  cer- 
tain analogies  not  affecting  the  essential  char- 
acter of  a  judgment.  Bae  y.  Eulbert,  17  111. 
572;  Todd  y.  Orumb,  5  McLean,  172,  Fed.  Cas. 
No.  14.078;  Wyman  y.  Mitchell,  1  Cow.  816. 
820;  Kramer  y.  Behnan,  9  Iowa,  114,  117. 
When  the  clause  in  the  Federal  Constitution 
prohibiting  states  from  passing  any  law  im> 
pairing  the  obligation^  of  a  contract  was  ap- 
pealed to  as  protecting  Judgments,  the  appeal 
was  denied  by  the  United  8tate8  8upremo 
Court  on  the  ground  that  a  judgment  is  In  no 
sense  a  contract  or  agreement  between  the  par- 
ties,eyen  when  founded  upon  a  contract:  citing 
Lord  Mansfield  in  Bidiemm  y.  Whytel,  8  Burr. 
1545:  "A  ludgment  is  no  contract*  nor  can  be 
considered  in  the  llrikt  of  a  contract;  fotJuA- 
eium  redditur  in  tntitum."  Merley  y.  Lake 
Share  db  M.  8.  B.  Ob.  146  U.  8.  162,  160, 86  L. 
ed.  025,  030.  An  obligation  which  is  neither 
ex  etmtraetu  nor  ex  det&te  must  spring  from  tha 
relation  of  tliB  parties  to  soma  eyent,  under 
such  circumstances  that  a  legal  duty  arises. 
Our  common- law  obligation,  therefore,  belonga 
to  those  ndscellaneous  obligations  arising  from 
facts  which  are  not  conyentiona,  nor  yet 
wrongs,  but  neyertheless  are  causes  of  obliga- 
tions^ which,  for  want  of  a  better  name,  are 
classed  ss  "quasi  contracts."  The  principal 
fact  from  which  the  obligation  arises  is  a  ren- 
dition of  final  judgment  by  a  foreign  munici- 
pal court;  and  the  main  difficulty  in  defining 
that  obligation  is  found  in  the  particular  char- 
acter of  a  ludgment,  which  is  not  only  a  fact 
that  may,  in  connection  with  other  facts,  raisa 
an  obligation  between  the  parties,  transitorj 
in  its  nature  and  so  cognizable  in  our  courts, 
but  is  also  an  act  of  the  foreign  soyereign,  im- 
posing  an  obligation  of  obedience,  which,  at 
such,  can  only  be  put  in  execution  within  the 
territory  subject  to  that  sovereign.  This  double 
aspect  of  a  judgment  is  distinctly  recognized 
and  established  in  our  common  law,  although 
it  has  been  obscured  by  using  in  some  cases  the 
form  of  an  action  to  put  in  execution  a 
domestic  judgment.  8o  our  first  step  towarda 
ascertaining  the  nature  of  the  common-law 
obligation  which  may  arise  between  the  parties 
to  a  foreign  judgment  is  to  make  clear  this  dis- 
tinction established  by  our  law  between  that 
obligation,  and  the  obligation  of  obedience  im- 
posed by  a  domestic  judgment,  and  sometimes 
enforced  through  the  form  of  an  action. 

The  final  judgment  of  a  court  of  competent 
jurisdiction  puts  an  end  to  all  further  litiga- 
tion between  the  parties  in  respect  to  the 
specific  cause  of  action  adjudicated  between 
them,  and  decided  and  settled  by  the  judg- 
ment, and  the  original  obligation  which  the 
action  was  brought  to  enforce  no  longer  ex- 
ists. Qaius  notes  the  application  of  such  rule 
in  the  early  Roman  law.     Tolliiur  adhuc  abti- 
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ffoHo  UtU  eonU9i(Uimie,$imodolegit%fno4udieio 
fuerii  aeittm.  Gai.  IIL,  f^  180.  See  also  Id. 
g  181.  And  AoBtiD  demonstrates  that  the  ex- 
tinction of  the  original  cause  of  action  by  the 
rendition  of  final  Judgment  results  from  funda- 
mental principles  of  jurisprudence.  The  obli- 
gation has  been  yiolated,  the  right  of  action 
arising  from  that  violation  has  b^n  exercised, 
and  the  sanction  prescribed  by  law  has  been  ad- 
ministered. Austin,  Jur.  pauim.  Such  Judg- 
ment, therefore,  is  a  declaration  of  the  sover- 
eign, through  his  court,  that  a  legal  obligation 
has  been  Tiolated,and  is  a  final  determination  of 
Che  penalty  imposed  by  him  for  that  violation. 
This  result  is  commonly,  and  perhaps  some- 
what inaccurately,  expressed  by  the  phrase, 
'*The  original  right  of  action  is  merged  in  the 
Judgment."  But  this  act  of  the  sovereign  not 
only  satisfies  and  puts  an  end  to  the  original 
obltgation;  it  also  imposes  a  new  obligation  on 
the  sublect  of  the  judgment,  and  this  obliga- 
tion implies  a  corresponding  right  in  the  person 
to  whom  the  subject  of  the  Judgment  is  com- 
manded to  pay  its  amount.  Such  correspond- 
ing right  is  a  right  to  the  execution  of  the  com- 
mand by  which  it  was  created;  and  the  remedy 
given  by  our  law  is  the  execution,  or  process 
y  which  the  property  of  the  delioquent  may 
be  distrained,  or  his  person  imprisoned,  until 
the  obligation  is  satisfied.  This  remedy  may 
be  panted  on  application,  as  in  the  case  of  a 
capias,  or  after  notice  to  the  delinquent,  as  in 
the  case  of  a  scire  facias.  A  remedy  is  also 
given  by  means  of  the  action  of  debt  on  Judg- 
ment. As  now  permitted,  this  remedy  is  an 
anomalous  proceeding.  Blackstone  says: 
'*This  method  seems  to  have  been  invented 
when  real  actions  were  more  in  use  than  at 
present,  and  damages  were  permitt^  to  be  re- 
covered thereon,  in  order  to  have  the  benefit  of 
a  writ  of  capias  to  take  the  defendant's  body 
in  execution  for  those  damages,  which  process 
was  allowable  in  an  action  of  debt  (in  conse- 
quence of  Stat.  26  Bdw.  III.,  chap.  17),  but  not 
in  an  action  real.  Wherefore,  since  the  disuse 
of  those  real  actions,  actions  of  debt  upon 
judgment  in  personal  suits  have  been  pretty 
much  discountenanced  by  the  courts,  as  being 
generally  vexatious  and  oppressive,  by  harass- 
ing the  defendant  with  the  costs  of  two  actions, 
instead  of  one."  8  Bl.  Com.  169,  100.  Coke 
says  that  the  remedy  was  provided  by  common 
law,  as  the  only  method  (prior  to  Stat.  Westm. 
II.,  authorizing  a  writ  of  scire  facias  for  that 
purpose)  of  reviving  a  Judgment  dormant  by 
reason  of  the  failure  to  sue  out  a  writ  of  exe- 
cution within  a  year  and  a  day,  and  of  obtain- 
inff  execution  thereon.  Coke,  Litt.  g  290. 
Wnether  the  remedy  was  originally  "invented" 
to  provide  a  more  effective  writ  of  execution 
in  a  peculiar  action,  or  as  a  means  of  reviving 
a  dormant  Judgment,  so  that  execution  might 
issue  after  the  time  fixed  hy  law  for  its  issue 
had  expired,  it  is  certain  that  its  purpose  was 
to  provide  a  method  of  obtaining  execution  of 
the  original  Judgment  in  cases  where  the  law 
regulating  the  iuue  of  execution  was  defective. 
The  use  of  the  action  of  debt  on  Judgment, 
when  the  remedy  by  execution  is  complete, 
which  was  occasfonaily  permitted  at  common 
law,  is  therefore  anomalous.  It  was  discour- 
aged by  the  courts,  and,  by  statute  (44  Qeo. 
in.),  costs  were  not  allowed  on  such  action, 
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unless  by  special  order  of  court.  The  court  of 
king's  liencb,  taking  advantage  of  an  act  re- 
constituting the  county  courts  and  makbig 
some  cumulative  provisions  as  to  the  issue 
of  executions,  held  that  the  act,  by  making 
new  provisions,  restricted  the  remedy  to 
the  writ  of  execution,  and  that  debt  on 
the  judgment  of  a  county  court  would 
not  lie.  The  motive  of  the  decision  is 
indicated  in  the  expression  of  Campbell,  Ch. 
J. :  '*I  rejoice  that  wo  are  able  to  come  to  this 
conclusion  by  the  established  rules  of  law;  for 
there  can  be  no  doubt  that  it  is  most  desirable 
that  such  actions  should  not  lie."  Berkeley  y, 
Elderkin  (1858)  1  El.  &  Bl.  805, 809.  This  de- 
cision was  followed  the  same  year  by  the  court 
of  exchequer.    Austin  v.  MiUe,  9  £xch.  286. 

In  this  state  the  right  of  a  Judgment  creditor 
to  execution  was  not  limited  to  a  year  and  a 
day  after  the  judgment  was  entered:  and  the 
English  common  law,  permitting  an  action  of 
debt  on  Judgment  when  the  remedy  by  capias 
was  adequate,  was  not  regarded  as  adopted  in 
this  particular.  The  common  understanding 
of  the  profession,  and  the  weight  of  authority, 
so  far  as  the  question  had  been  before  the 
courts,  was  stated  by  Judce  Swift  in  his  Di- 
gest (vol.  1,  p.  578,  originaleditlon):  "In  this 
state  an  execution  can  be  prayed  out  at  any 
time  durini;  the  life  of  the  parties,  and  debt  on 
Judgment  is  not  sustainable  unless  one  of  the 
parUes  is  dead,  or  some  new  object  is  to  be  ob- 
tained." But  in  1822,  in  the  case  of  Denitan 
V.  WiUiatM,  4  Conn.  402,  a  majority  of  the 
court  held  that  the  English  common  law.  In  this 
particular,  must  be  regarded  as  in  force  here. 

We  find,  therefore,  that  a  domestic  Judg- 
ment is  an  exercise  of  the  power  of  the  state 
over  its  citizens,  by  which  the  obl^ation 
sought  to  be  enforced  in  the  action  resulting 
in  the  Judgment  ceases  to  exist,  and  a  new  of 
ligation  to  pay  the  amount  of  the  judgment  is 
imposed.  This  latter  obligation,  unlike  one 
arising  from  the  agreement  of  parties  between 
themselves,  is  not  transitory;  the  rule,  '^Debi- 
turn  et  contractus  sunt  nuUius  locC  (1  Saund. 
74),  does  not  apply.  The  obligation  or  debt 
created  by  the  act  of  the  state  is  enforceable 
by  the  state  only  within  its  own  limits. 
"Judgment  creates  a  debt  aU  over  the  king- 
dom."^ Gilbert,  Debt,  892.  The  appropriate 
remedy  given  to  one  holding  the  right  corre- 
sponding to  this  obligation  is  not  by  action  call- 
ing for  judicial  adjudication,  but  by  writ  of 
execution.  This  writ  is  granted  on  applica- 
tion, or  after  notice^  and  when  such  remedy  li 
defective  a  peculiar  action  is  authorized, 
whereby  the  right  to  execution  may  be  made 
effective;  and,  by  an  anomaly  in  the  law.  this 
action  may  lie  when  the  rea.<(ons  for  its  use  do 
not  exist.  But  under  all  circumstances  such 
action  is,  in  its  essential  characteristics, 
not  an  adjudication  between  the  parties,  in 
any  ordinary  sense  of  the  word,  but  simply  a 
method  of  verifying  the  command  of  the  state, 
signified  in  the  judgment,  and  of  enforcing  by 
writ  of  execution  that  command.  WiUiams  v. 
Cable,  7  Conn.  119.  It  follows  that  the  obliga- 
tion arising  from  a  domestic  Judgroenf  enforce- 
able in  our  courts  differs  materially  from  any 
ordinary  obligation  arising  from  the  arts  of  the 
parties,  whether  ex  contractu  or  quasi  ex  con- 
tractu; that  it  is  imposed  directly  by  the  state. 
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and  is  aD  obligatioD  of  obedieoce,  not  simply  of 
the  law  in  ^neral,  but  of  this  particular  com- 
mand; and  that  the  correspooding  right  is  a 
right  to  the  process  of  the  state  for  the  execu- 
tion of  the  judgment.  The  fact  that  an  action 
of  debt  may  be  resorted  to,  instead  of  a  capias 
or  scire  facias  to  obtain  execution  of  the  Judg- 
ment, does  not  affect  its  essential  nature. 
''The  form  of  procedure  cannot  chauge  their 
iUa]  character."  Meriwether  ▼.  Qarrett^  102 
U.  8.  514,  26  L.  ed.  205.  It  also  follows  that 
this  pecnliar  obligation  of  obedience,  ex  m  ter- 
mint,  has  no  existence  bejrood  the  limits  of  the 
atnte  which  imposed  it  That  these  conclu- 
sions are  settled  by  the  common  law  cannot  be 
questioned.  When  a  foreign  state  has  ascer- 
tained the  yiolation  of  any  obligation  between 
parties,  and,  by  Judgment  of  its  court,  has  put 
an  end  to  the  obligation  whose  violation  is 
thus  ascertained,  and  fixed  its  punishment, 
creating  a  new  obligation  to  obev  the  com- 
mand of  the  state  by  submission  to  that  penalty, 
oar  law  is  settled  that  such  an  exercise  of  sov- 
ereign power  cannot  operate  beyond  the  limits 
of  tne  state  where  the  judgment  is  rendered. 
This  principle  is  commonly  expressed  by  the 
saying:  "The  original  cause  of  action  is  not 
merged  in  a  foreign  judgment."  It  is  true, 
the  judgment  may  be  shown  as  a  fact  which, 
under  our  law,  may  be  material  In  establish- 
ing the  allegations  of  plaintiff  or  defendant  (a 
subject  which  will  be  considered  directly T;  but 
the  act  of  the  foreign  sovereign  in  putting  an 
end  to  the  obligation  has  no  force  within  our 
territory,  and  the  original  obligation  remains 
subject  to  the  adjudication  of  our  courts  as 
truly  as  if  the  Judgment  had  not  been  rendered. 
This  is  in  accordance  with  well-recognia^ 
principles  of  international  law.  "Since  a 
judgment  is  merely  an  act  of  sovereign  power,  it 
can,  of  itself,  have  no  extraterritorid  effect. 
The  officers  of  the  state  in  which  it  is  pro- 
noanced  must  carry  it  into  execution,  whether 
with  or  without  the  intervention  of  any  fur- 
ther formalities,  but  it  can  convey  no  authority, 
to  the  officers  of  another  stale."  Westlake 
Private  International  Law,  *tt61 ;  Story,  Gonfl. 
Law8,278.  lAnd  is  thoroughly  established  as  our 
municipal  law.  Bigelow,  Estoppel,  246; 
Smith  V.  yieoUs,  7  Scott,  147;  BaU  v.  (mer, 
11  East,  118, 124;  Wood  v.  GamhU,  11  Cuah.  8, 
50  Am.  Dec.  135;  Bank  o/Australaeiay,  Hard- 
ing, 10  L.  J.  C.  P.  845,  2  Smith,  Lead.  Gas. 
*703.  And  the  law  is  so  clear  that  the  action 
to  recover  the  amount  of  a  foreign  judgment 
is  an  action  concurrent  with  that  on  the  origi- 
nal cause  of  action,  that  the  forms  given  in 
Ohitty's  Pleading,  for  an  action  on  the  judg- 
ment, all  contain  the  instruction,  "add  counts 
for  the  original  debt;"  and  the  practice  of  try- 
ing the  right  in  the  original  cause  of  action,  as 
well  ss  the  right  to  Uie  amount  of  the  judg- 
ment in  the  same  proceeding,  has  always  pre- 
vailed, and  continues  under  the  new  method 
of  procedure  in  England,  so  that  a  verdict  may 
be  given  on  both  issues.  And  herein  is  found 
the  radical  distinction  between  the  obligation 
of  obedience  impeded  by  a  domestic  judgment 
<and  bv  a  iortXgn  judgment  within  the  terri- 
tory of  the  foreign  sovereign)  and  the  com- 
mon-law obligation  which  may  arise  between 
the  parties  to  a  foreign  Judgment  The  latter 
cannot  involve  the  right  to  the  execution  of  the 
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judgment.  It  must  be  consistent  with  the  con- 
tinued existence  of  the  original  cause  of  action. 
It  cannot  depend  on  the  mere  rendition  of  the 
judgment,  but  requires  certain  relations  of  the 
parties  to  the  fact  of  the  judgment,  which  may 
not  exist  in  respect  to  every  such  judgment. 

Our  next  step  in  ascertaining  the  nature  of 
this  common  law  obligation  is  to  fully  recog- 
nise the  established  principle  that  such  obliga- 
tion must  depend  upon  the  municipal  law,  and 
cannot  result  from  any  rule  of  international 
law,  nor  yet  from  the  application  of  any  so- 
called  rule  of  "comity."  It  is  unnecessary  to 
repeat  or  extend  the  argument  which  demon- 
strates that  by  international  law  a  Judgment 
has  no  force  beyond  the  territory  of  the  state 
where  it  is  rendered.  It  cannot  be  executed 
in  a  foreign  state  unless  by  authority  of  that 
state.  No  rule  of  international  law  requires 
the  exercise  of  such  authority.  In  fact  it  has 
been  exercised  absolutely  by  no  nation.  It  is 
rarely  exercised  at  all.  except  by  force  of  an 
express  treaty,  or  the  implied  treaty  of  reciproc- 
ity, and  then  only  upon  conditions  fixed  bv 
the  laws  of  the  nation  where  execution  is 
sought.  There  beioff  no  international  law  in 
respect  to  tlie  execution  of  foreign  judgments, 
it  is  certain  that  the  oommon-Iaw  obligation 
arising  from  the  relation  of  parties  to  the  fact 
of  such  Judgment  cannot  be  the  result  of  any 
rule  of  international  law.  I  believe,  indeed 
there  is  no  nation,  unless  possibly  Denmark, 
whose  municipal  law  recognizes  (as  our  com- 
mon law  does)  as  legal  and  enforceable  by  ac- 
tion in  its  courts  any  obligation  arising  between 
the  parties  to  pay  theamountof  afordgn  judg- 
ment. Such  obligation — as  distinguishra 
from  the  obligation  of  a  subject  to  obey  the 
specific  command  of  his  sovereign — ^is  peculiar 
to  the  English  common  law,  and  depends 
wholly  upon  our  municipal  law. 

It  is  equally  clear  that  such  obligation  can- 
not result  from  any  role  of  comity  of  nations, 
so  called.  Such  '^comity"  implies  a  general 
practice  of  all  nations.  There  is  no  such  gen- 
eral practice.  On  the  contrary,  the  action  of 
other  nations  in  respect  to  foreign  judgments 
indicates  that  there  is  not  even  a  generallv  pre- 
vailing opinion  which  it  would  hQ  practicable 
to  make  the  basis  of  any  rule  of  comity.  In 
examining  the  law  of  other  countries  we  should 
keep  in  mind  the  tendency  to  overlook  the  es- 
sential distinctions,  clearly  indicated  in  our 
own  law,  between  a  foreign  judgment  as  a 
ground  for  asking  the  issue  of  process  to  put 
the  judgment  in  execution, — as  a  ground  for 
the  application  of  the  law  of  estoppel  on  the 
principle  of  ree judicata, — and  as  a  ground  for 
a  civil  action  between  the  parties  to  the  Judg- 
ment In  England,  if  recent  cases  can  be 
treated  as  not  altering  the  common  law  which 
once  prevailed  there,  the  law  In  respect  to  for- 
eign judgments  is  the  ssme  as  our  own;  but 
among  the  dependent  states  of  England  marked 
differences  exist.  Among  other  nations  there 
is  an  almost  uniform  rejection  of  any  right  in 
a  foreign  judgment  creditor  as  against  the 
judgment  debtor  to  enforce  any  obligations 
arising  from  their  relations  to  such  judgment. 
There  is  an  almost  equally  uniform  rejection 
of  any  right  to  demand  of  the  government  pro- 
cess by  which  a  foreign  judgment  shall  be  put 
in  execution.  Where  such  execution  is  granted 
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at  all,  it  is  granted  on  cooditioos  that  are  gOT- 
eraed  by  do  common  priociple.  The  nearest 
approach  to  a  common  principle  is  found  in 
the  eeneral  refusal  to  grant  any  execution,  un- 
less m  pursuance  of  an  express  treaty,  or  the 
impliea  treaty  of  reco^r.ized  reciprocity  of 
action,  tiweden  and  Norway  refuse  any 
recognition  of  foreign  judgments. .  Russia  also 
refuses,  unless  bound  by  a  treaty.  Gkrmany 
refuses  except  in  cases  where  reciprocity  is 

fuaranteed.  The  law  of  Austria  is  similar. 
*rance  and  Belgium  practically  refuse,  for 
consent  is  given  only  after  inquiry  into  (he 
merits  of  tiie  judgment.  A  similar  rule  pre- 
vails in  Portugal  and  Spain.  The  refusal  to 
execute  any  judgment  on  default  aeainst  one 
of  its  own  subjects  is  general.  Besides  the 
different  rules  of  conduct  established  by  special 
treaties,  the  Yarious  conditions  upon  which  ex- 
ecution of  a  foreign  Judgment  may  be  granted, 
include  the  following:  That  the  judgment  is 
satisfactory  in  the  discretion  of  the  executive; 
that  it  is  satisfactoi^  in  the  discretion  of  the 
court;  that  it  is  rendered  in  a  country  which 
guarantees  reciprocity;  that  it  meets  various 
conditions  specified  by  the  local  law;  that  it  is 
not  rendered  on  default;  that  it  is  shown  to  be 
Just  upon  examination  of  its  merits.  The  only 
gOTernment  which  unqualifiedly  treats  a  for- 
eign judgment  (excluding,  however,  one  which 
has  been  rendered  on  default  of  appearance) 
as  a  domestic  one  is  the  republic  of  Liberia. 
See  collation  of  laws  in  Piggott  on  Judgments, 
857  et  ieq.  It  is  evident  that  such  action  fur- 
nishes no  ground  for  claiming  an  existing 
"comity  of  nations."  It  rather  indicates  that 
the  wishedfor  uniformity  of  action  must  be 
secured  through  international  treaties.  The 
only  countries  where  the  duties  arisiog  be- 
tween the  parties  to  a  foreign  judgment  can  be 
enforced  by  civil  action  are  those  where  the 
common  law  is  administered,  and  it  may  well 
be  doubted  if  a  more  desirable  and  practicable 
basis  for  an  international  agreement  on  this 
subject  can  be  found  than  is  furnished  by  the 
analbgies  of  that  common  law.  It  was  in  view 
of  Ibis  condition  of  the  usage  of  nations  that 
Lord  Blackburn,  in  Godard  v.  Gray,  L.  H.  6 
Q.  B.  139, 148,  stated  so  emphatically:  '*It  is 
not  an  admitted  principle  of  the  law  of  nations 
that  a  stale  is  bound  to  enforce  within  its  terri 
tories  the  judgment  of  a  foreign  tribunal;" 
and  in  Sehibs^  v.  WestenJiole  repudiated  the 
suggestion  that  the  principle  on  which  foreign 

i'udgments  were  enforced  was  that  which  is 
oosely  called  "comity." 

Closely  connected  with  what  has  been  said 
in  respect  to  the  ofl^ce  of  a  judgment  is  the 
specious  clnim  that  the  voluntary  presence  of 
a  person  within  the  territory  of  a  state  implies 
an  obligation  to  respect  such  legal  process  as 
may  be  served  on  him  there,  to  the  extent  of 
satisfying  any  valid  resulting  judgment;  and 
that  such  obligation  is  the  one  recognized  by 
our  common  law  as  enforceable  by  a  civil  ac 
tion  in  our  courts.  Such  "implied  obligation" 
is  admittedly  one  due  from  a  person  to  the 
state;  t.  e.  to  respect  the  process  of  the  state, — 
to  obey  the  mandate  of  its  judij^ment.  To  call 
such  an  obligation  'implied"  is  but  another 
form  of  expressini;  the  old  fancy  of  the  social 
compact, — that  ail  laws  are  binding  by  reason 
of  an  implied  obligation.    This  fancy  cannot 
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affect  the  fact  that  the  lawfully  expressed  will 
of  the  sovereign  directly  infip*»8<»»  h  legal  obli- 
(raiion  on  the  subject,  and  on  all  wiililn  his 
lawful  power.  This  is  an  obligation  of  obedi- 
ence resulting  from  positive  law.  Within  the 
limit  of  the  sovereign's  power  over  an  alien, 
the  obligation  due  from  such  alien  is  the  same 
as  that  due  from  a  native  subject.  So,  what- 
ever obligation  is  due  from  the  alien  to  respect 
the  process  and  obey  the  judgment  of  the 
sovereign  in  whose  territory  he  may  be,  is  not 
implied  (unless  for  the  purposes  of  speculation) 
but  is  directly  imposed  by  positive  law,  bind- 
ing within,  but  not  without,  the  territory  of 
that  sovereign.  Such  an  obligation  cannot  be 
the  one  enforced  bv  our  common -law  action, 
because  our  law  distinctly  pronounces  it  in- 
valid. If  the  obligation  is  valid,  the  judgment 
must  be  valid  throughout.  If  it  binds  one 
party  to  obedience  to  the  mandate  of  payment 
for  injury  done,  it  must  bind  the  other  to 
obedience  to  the  mandate  of  extinction  of  the 
oriisinal  cause  of  action.  Our  common  law 
says  the  original  cause  of  action  is  not  extin- 
guished and  the  obligation  of  obedience  cannot 
be  enforced  in  our  courts.  By  this  process  of 
exclusion  we  are  enabled  to  mark  the  limits  of 
the  obligation  legal  b^  our  law,  enforceable  in 
our  courts,  which  arises  from  the  relation  of 
the  parties  to  the  fact  of  a  foreign  judgment, 
so  that  its  real  nature  can  be  ascertained  with 
adeoifate  accuracy.  It  is  not  the  obligation  of 
obedience  imposed  bv  the  command  or  sover- 
eign act  signified  in  tne  mere  rendition  of  the 
judgment.  Still  less  is  it  the  "implied  obliga- 
tion" which  the  votaries  of  the  social  compact 
fancy  to  be  the  origin  of  all  law.  It  is  not  im- 
posed by  any  rule  of  international  law,  nor  by 
any  existing  "comity  of  nations."    All  such 

grounds  of  obligation  are  excluded  by  the  set- 
ed  principles  of  common  law. 
The  only  remaining  ground  of  obligation 
must  be  found  in  the  principle,  well  established 
and  of  constant  application  in  our  law,  that 
when  the  relations  of  the  parties  to  a  fact  or 
facts  are  such  that  the  ties  of  natural  justice 
require  the  performance  of  certain  acts,  such 
duty  may  be  a  legal  obligation,  enforceable  in 
our  courts  by  an  appropriate  action.  This 
principle  is  far  from  countenancing  the  claim 
that  a  mere  moral  duty  must  be  a  legal  obliga- 
tion. To  come  within  the  operation  of  the 
principle,  the  duty  must  be  such  as  our  law  has 
recognized  as  legal,  or  at  least  be  clearly  and 
strictly  analogous  to  recognized  legal  duties. 
Our  common  law,  in  respect  to  the  principle 
of  rea  judicata  and  its  application,  distinctly 
recognizes  as  legal  a  duty  resulting  from  the 
ties  of  natural  justice,  to  accept  as  true,  in 
future  proceedings,  the  facts  established  in 
a  judicial  contention  when  the  panics  have 
participated  in  such  contention,  and  submitted 
the  controverted  facts  to  such  adjudication. 
In  speaking  of  the  principle  of  ns  Judicata,  I 
do  not  mean  the  fiat  of  the  state  which  com- 
pels obedience  to  a  final  judgment,  and  forbids 
the  parties  to  again  contest  the  cause  of  action 
extinguished  by  that  judgment  (although  such 
meaning  is  properly  expressed  in  tlie  broad  use 
of  the  term),  but  I  confine  the  term  to  its  ex- 
pression of  the  principle  by  which  the  parties 
are  bound  in  other  proceedings  by  the  facts 
once  submitted  by  them  to  a  final  ad  jtidication. 
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lo  ezaminiiig  the  relation  of  this  principle  of 
Te*  judicata  to  a  foreign  judement,  we  roust 
Temember  that  there  is  a  vital  distinction  be- 
tween a  foreign  judgment  in  rem  and  the  or 
^linary  foreign  municipal    judgment  in  per- 
-aonam.     It  is  true  that  to  a  certain  extent  the 
principle  of  rts  judicata  applies  in  the  same 
manner  to  both,  but  there  is  a  principle  which 
<»ntrols  judgments  in  rem  that  has  no  applica- 
tion to  municipal  judgments.    This  principle 
most  clearly  appears  in  the  case  of  courts  of 
admiralty  administering  justice  in  accordance 
with  international  law.    The  principle  is  that 
certain  cfmrts,  by  the  law  of  nations,  exercise  a 
jurisdiction  co-ordinate  with  ihat  of  other  like 
courts  throughout  the  world,  and  that  their 
Judgments  in  detenninlnfl^  the  status  of  certain 
things  and  persons  are  adjudications  to  which 
all  the  world  are  parties,  and  have  in  every 
nation  a  binding  force  equivalent  to  the  judg- 
ments of  the  courts  of  that  nation.     As  early 
SB  1674  this  principle  was  outlined  in  Hughes  v. 
Camelius,  2  Show.  *2S2,  and  was  developed  in 
the  judgmer.t  announced  by  Lord  Mansfield  in 
Bernardi  v.  Motteux^  2  Dougl.  575.     In  Roach 
V.  Oarvan,  1  Ves.  8r.  167,  Lord  Hardwicke 
declares  that  the  principle  results  "from  the 
law  of  nations  in  such  cases;  otherwise  the 
rights  of  mankind  would  be  very  precarious 
And  uncertain."    This  principle  has  been  af- 
firmed by  our  Federal  courts.    In  Oroudson  v. 
Leonard,  8  U.  8.  4  Granch,  434,  2  L.  ed.  670, 
Justice  Johnson  rests  the.  principle.  In  the  case 
•of  a  court  of  admiralty,  on  considerations  of 
necessity  and  the  impropriety  of  revising  the 
decisions   of    the  maritime  courts  of   other 
nations    whose   jurisdictions  are  co-ordinate 
throughout  the  world;  and  in  The  Mary,  18 
U.  S.  9  Cranch,  126,  3  L.  ed.  678,  Chief  Jus- 
tice  Marshall  states  that  these  reasons  given  by 
Justice  Johnson  must  be  taken  as  the  unani- 
mous opinion  of  the  court.    The  principle  was 
recognized  in  Stewart  v.  Warner^  1  Day,  142, 
2  Am.   Dec.  61,  and   was  fully  sanctioned 
by  an  unanimous  judgment  of  this  court  in 
1810.     Chief  Justice  Swift,  in  delivering  the 
opinion,   based  the  cunrlusion  distinctly  on 
"our  acknowledgment  of  the  law  of  nations." 
Brovon  v.  Union  Ins.  Co.  4  Day,  179, 186.    The 
law  of  nations  was  adopted  by  the  legislature 
«B  a  rule  of  adjudications  in  our  courts  of  ad- 
miralty in  1776.    15  CoL  Bee.  281.    Thesame 
principle  extends,  with  some  modifications,  to 
courts  exercising  a  peculiar  jurisdiction  in  re- 
epectto  the  status  of  marriage  and  of  universal 
succession.    BtHieh  v.  Qaroan,  1  Yes.  8r.  157; 
Tompkins  v.  Tompkins,  1  Story,  547,  658,  Fed. 
Oas.  No.  14,091;  Bolcomb  v.  F/ulps,  16  Conn. 
127. 

While  judgments  of  this  class  have  a  legal 
«flect  in  all  nations  which  recognize  interoa- 
tional  law  as  a  part  of  their  municipal  law, 
Judgments  in  personam  of  municipal  courts 
nave  no  extraterritorial  effect  by  virtue  of  in- 
ternational law;  so  that  language  used  in  dis- 
H^uasin^  one  class  of  judgments  may  produce 
^confusion  if  applied  unqualifiedly  to  the  other. 
The  principle  of  res  judicata  found  its  earliest 
•application  in  a  technical  effect  given  to  the 
document  called  a  *'record/'  containing  a  por- 
tion of  the  proceedings  of  a  superior  common- 
law  court.  This  technical  rule  wss,  in  its  in- 
ception, applied  only  to  records  of  those  courts 
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whose  proceedings  were  kept  in  this  peculiar 
mnnoer.  It  did  not  extend  to  inferioi  courts, 
nor  to  the  high  court  of  chancery.  A  similar 
technical  rule  applied,  as  t)ctween  the  parties 
to  the  recitals  of  a  deed.  The  "record"  and 
the  deed,  as  between  the  parties,  was  treated 
as  importing  an  absolute  veritv  which  could 
not  be  attacked  collaterally.  Every  one  was 
estopped  from  malring  such  attack.  And  so 
the  principle  of  res  judicata  has  been  treated 
as  belonging  to  the  law  of  estoppel,  and  shared 
in  early  days  the  odium  pertaining  to  a  tech- 
nical rule  which  closed  the  gates  of  justice  to 
the  entrance  of  truth.  But  this  technical  rule, 
although  still  recognized,  is  not  the  ground  on 
which  the  principle  of  res  judicata  rests.  Its 
real  foundation  must  be  sought  in  principles 
which  pervade  all  jurisprudence;  in  the  con- 
siderations of  public  policy,  which  recognize 
that  the  adjudications  of  courts  cannot  serve 
their  legitimate  purpose  unless  final;  in  the 
universal  law  of  equity  and  justice,  which  for- 
bids parties  who  have  once  submitted  their 
differences  to  the  final  decision  of  a  court  of 
competent  jurisdiction  to  question  a  result  in- 
duced by  their  own  act;  and  so  the  protection 
of  res  judicata  does  not  depend  upon  the  mere 
contents  of  court  documents  kept  in  a  par- 
ticular manner,  but  also  in  some  cases,  upon 
the  question  whether  the  matter  in  dispute  has 
in  fact  been  submitted  by  the  parties  to  a 
court;  has  in  fact  been  heard,  determined,  and 
finally  decided  by  that  court.  The  estoppel 
involved  in  th'e  establishment  of  such  facts  is 
more  than  the  old  technical  estoppel  of  record; 
it  rests  on  matter  in  pais,  and  partakes  of  the 
nature  of  an  equitable  estoppel.  Supplies  v. 
Oannon,  44  Conn.  424,  429;  Sargent  v.  New 
Haven  S.  B.  Go.  65  Conn.  116,  126.  It  is  evi- 
dent that,  while  an  estoppel  dependent  on  the 
particular  form  of  a  document  peculiar  to  cer- 
tain courts  must  of  necessity  be  confined  to  the 
judgment  of  those  courts,  the  estoppel  involved 
in  the  principle  of  res  judicata  must  of  neces- 
sity apply  to  the  judgments  of  all  courts  exer- 
cising a  competent  and  final  jurisdiction.  The 
principle,  broadly  stated,  is  this:  A  claim 
once  submitted  by  the  parties  to  a  court  of  com- 
petent jurisdiction,  fully  heard,  determined* 
and  decided  by  that  court,  shall  not  thereafter 
be  controvertea  b^ ween  the  same  parties.  This 
principle  is  entirely  distinct  from  the  right, 
given  by  law  to  a  party  to  a  judgment,  to  ask 
the  state  to  exercise  its  sovereign  power  in  com- 
pelling obedience  to  that  judgment.  It  is  sim- 
ply a  principle  of  jurisprudence  firmly  estab- 
lished in  our  municipal  law,  and  based  on 
considerations  so  general  in  their  application, 
so  clearly  equitable  and  essential  in  any  admin- 
istration of  justice,  that  it  may  fairly  be  called 
a  universal  principle  of  jurisprudence.  The 
principle  does  not,  and  from  its  very  nature 
cannot,  depend  upon  the  particular  court 
whose  judicial  action  has  been  invoked,  so 
long  as  its  jurisdiction  is  competent,  and  its 
judgment  final.  It  applies  wherever  the  par- 
ties have  so  submitted  their  claims  to  a  final 
decision  by  a  court  of  competent  juris^ction, 
whether  that  court  be  inferior  or  superior,  of 
law  or  of  equity,  domestic  or  foreign.  The 
only  difference  between  a  domestic  and  a  for- 
eign judgment  in  respect  to  the  application  of 
this  principle  is  a  question  of  evidence.     Can 
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the  laws  of  a  foreign  country, which  prove  that 
the  ioreipi  court  was  in  fact  a  court  of  compe- 
tent jurisdiction,  and  that  the  controverted 
claim  was  in  fact  submitted  by  the  parties, 
beard,  determined,  and  finally  settled  by  the 
court,  be  admitted  in  accordance  with  the  rules 
of  evidence  established  by  our  municipal  law? 
If  the  foreign  laws  are  admitted  in  evidence, 
the  fact  proved  by  them  must  have  like  effect 
with  a  similar  fact  proved  in  the  case  of  a  do- 
mestic Judgment.  The  admissibility  of  proof 
of  foreign  Taws  for  the  purpose  of  establisbioff 
the  Judicial  character  of  a  court,  and  the  legal 
effect  of  its  acts,  as  well  as  the  legal  effect  of 
all  acts  done  in  a  foreign  country  under  the 
laws  thereof,  is  thoroughly  established  as  a 
part  of  our  municipal  law.  Whether  we  call 
this  law  a  rule  of  comity  of  nations  is  Imma- 
terial to  the  matter  in  hand.  It  is  a  part  of 
our  law,  and  derives  its  force  from  that  fact; 
and  foreiffu  laws,  as  conclusive  evidence  of  the 
legal  effect  of  acts  done  under  them,  are  re- 
ceived by  virtue  of  our  law,  but  with  the  vital 
quaUflcation  stated  by  Btoiy,  "unless  they  are 
repugnant  to  its  policy,  or  prejudicial  to  its  in- 
terest."   Story,  Confl.  Laws,  ^  88. 

It  may  avoid  some  confusion  U>  call  atten- 
tion here  to  the  practical  distinction  between 
the  admission  In  evidence  of  the  acts  and  laws 
of  a  foreign  sovereign  and  the  recognition  of 
the  necessary  effect  of  such  acts  and  laws  in 
the  determination,  as  between  parties,  of  the 
result  of  their  agreements  or  conduct  while 
within  the  operation  of  such  foreign  law;  and 
the  putting  in  execution  within  oar  territory 
of  the  command  of  a  foreign  sovereign.  The 
former  results  from  a  principle  of  our  munici- 
pal law  deemed  essential  to  the  administration 
of  justice.  In  assuming  that  the  real  obliga- 
tions of  the  parties  are  controlled  by  the  fact 
that  they  arose  or  were  undertaken  with  refer- 
ence to  the  law  prevailing  where  their  acts 
were  done,  our  courts  do  not  assume  to  ex- 
ecute a  foreign  law,  although  the  obligation 
they  enforce  as  legal  under  our  own  law  may 
also  find  its  ultimate  source  in  the  command 
of  a  foreign  sovereign.  They  treat  the  foreign 
law  as  a  fact  essential,  in  conoection  with 
other  facts,  to  ascertain  what  the  parties  really 
meant  by  what  they  have  done;  and  if,  in  re- 
ceiving and  weighing  such  fact,  they  may  also 
theoretically  enforce  the  will  of  a  foreign  sov- 
ereign, it  is  only  as  an  incident  to  the  exercise 
of  the  judicial  power  vested  in  the  courts,  and 
does  not  offend  the  sovereignty  of  the  state, 
where  such  law  may  be  proved  as  a  fact.  But 
the  execution  of  a  foreign  law,  as  ordinarily 
understood.is  practically  a  very  different  thing. 
It  cannot  l)e  authorized  by  the  Judicial  depart- 
ment, and  is  an  offense  to  our  sovereignty,  un- 
less permitted  by  special  legislation.  This 
distinction  is  dearly  marked  in  the  case  of  a 
foreign  Judgment,  which  is  merely  an  act  or 
special  command  of  a  foreign  sovereign.  Its 
execution  within  our  dominion  is  an  onense  to 
our  sovereignty;  is  forbidden  by  our  law. 
Our  courts  deny  such  execution,  both  by  re- 
fusing to  recognize  any  extinction  of  the  origi- 
nal cause  of  action  by  the  judgment,  and  by 
refusing  to  issue  process  to  enforce  the  obliga- 
tion of  obedience  to  its  command.  But  when 
obligations  between  the  parties,  other  than  the 
mere  obligation  of  obedience,  may  arise  from 
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or  be  supported  by  the  fact  of  such  foielgo 
judgment,  it  is  admitted  In  evidence  as  a  faci^ 
material  to  the  determination  of  such  obliga- 
tions. 

The  principle  of  res  Judicata  as  stated,  and  lt» 
application  to  conditions  resulting  from  a  for- 
eign as  well  as  from  a  domestic  judgment,  sub* 
ject  to  the  rule  of  evidence  as  stated,  is  a  firmly 
established  principle  of  our  common  law.    m 
its  earliest  application  to  foreign  Judgments 
some  doubt  was  entertained  as  to  its  equal  con- 
clusiveness in  such  cases,  as  appears  from  the- 
arguments  of  counsel  in  the  Duchess  of  Kivff-' 
ston's  Case  [20  How.  Bt.  Tr.  8561.  but  sucl^ 
doubts  arose  from  a  confusion  of  principle  with 
a  question  of  evidence,  and  never  received  Ju- 
dicial sancUon.    The  principle  cannot  now  he- 
questioned.    Bissdl  V.  Briags,  9  Mass.  403,  <^ 
Am.  Dec.  88;  Taiflar  v.  Phelps,  1  Harr.  A  G. 
402;  KonitiJ^  v.  Meyer,  49  N.  Y.  571;  Story. 
Confl.  Laws,  ^  508;  Chief  Justice  Eyre,  ia 
FhUips  V.  Hunter,  2  H.  Bl.  402;  Aldrieh  v. 
Kinney,  4  Conn.  880,  10  Am.  Dec.  151.     "It  i» 
an  established  rule  that  a  foreign  judgment, 
when  used  by  way  of  defense,  is  as  conclusive- 
to  every  intent,  as  those  of  our  own  courts. "^ 
Gould,  J.,  in  OrisvfM  v.  Pitcairn,  2  Conn. 
85,  02.    But  the  principle  is  based  in  part  oa 
the  universal  law  of  Justice  and  equity  which 
binds  one  to  submit  to  a  final  decision  resultine^ 
from  his  own  acts,  and  should  not  be  extendea 
beyond  the  limits  of  its  foundation.    Where, 
in  fact,  both  parties  to  the  controverted  claiok 
have  not  been  heard,  and  Judgment  has  not 
been  rendered  upon  a  claim  contested  and  ad- 
judicated, but  the  only  adjudication  betweeo 
the  parties  is  a  mere  le^  fiction,  for  a  penalty 
imposed  for  a  disobedience  of  process  issued 
by  the  court,  while  such  Judgment  may  be  en- 
forced AS  the  command  of  the  state,  binding- 
on  its  citizens,  this  particular  foundation  of  re^ 
Judicata  does  not  exist.    The  distinction  be- 
tween the  principle  of  a  Judgment  as  a  bar  to 
recovery  in  a  cause  of  action  which  has  been 
extinguished  by  the  judgment  and  this  prin- 
ciple of  res  Judicata  is  indicated  in  Smith  v. 
Sherwood,  4  Conn.  276,  10  Am.  Dec.  148.    The- 
former  controls  when  the  estoppel  is  whatwaa 
formerly  called  '^estoppel  by  judgment;"  the 
latter  where  it  wascallea  "estoppel  hy  verdict. '^ 
The  former  is  founded  on  the  supremacy  of  a. 
sovereign  within  his  own  territory;  the  latter 
is  a  univeraal  principle  of  jurisprudence,  and 
can  only  apply  to  a  fact  "tried  and  found  be- 
tween the  parties."    This  distinction  was  af* 
firmed  in  Bradford  v.  Bradford,  5  Conn.  127» 
182.    The  defendant,  in  pursuance  of  notice 
under  the  general  issue,  offered  in  evidence  a* 
bar  to  the  action  a  Judgment  by  default;  and 
the  court  said,  '*No  estoppel  is  created  by  a 
default."    (Hosmer,  Ch.  J.,  in  his  opinion,  as- 
sumed that  the  judgment  by  default  involved 
the  same  lesal  consequences  as  if  there  had 
been  a  verdict  under  the  general  issue,  the  rec- 
ord not  disclosing  the  ground  of  the  verdict, 
and  added,  * 'there  existing  no  solid  distinction 
between  a  title  confessed  and  one  tried  and  de- 
termined."   This  saying  applies  only  to  the 
effect  of  a  judgment  by  default  in  respect  to 
the  special  cause  of  action  it  determines.    It 
does  not  assert  that  a  judgment  by  default  is  an 
adjudication  between  the  parties,  within  the 
meaning  of  res  Judicata;  an  assertion  which  is 
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czprenly  oegBtiYed  by  the  opitiion.  And  the 
saylog  is  not  sirictly  accurate  uoder  our  prac- 
tice. It  waa  used  by  the  Eofrliab  judees  io  re- 
aped  to  the  old  action  of  ejectment*  at  a  time 
-when  Judgment  l^  default  could  only  be  ren- 
dered after  the  appearance  of  the  defendant, 
when  bia  neglect  in  open  court  to  deny  the  al- 
legations of  the  plaintiff  waa  treated  as  a  con- 
fession [Adin  T.  Parkin,  2  Burr.  665];  the 
settled  principle  of  our  law  being  that  a  com- 
mon-law court  has  no  Jurisdiction  for  the  pur- 
poae  of  adjudication  until  both  parties  appear 
in  coort  and  submit  to  the  Jurisdiction.  In  the 
modem  practice  of  Judgment  by  default  this 
TOinciple  is  evaded  through  a  legal  fiction.  1 
Ueeye,  Enff.  Law,  452.  8  Bl.  Com.  279.)  "A 
judgment  by  default  determines  nothing  ex- 
cept the  plaintiff's  ris^ht  to  recover  in  that  ac- 
tion." Lord  V.  Litehfield,  86  Conn.  116,  181. 
4  Am.  Rep.  41.  In  CromweU  v.  Sfu  County, 
94  U.  6.  861,  856,.  24  L.  ed.  195.  199.  Waite, 
Ch.  J.,  in  illustrating  the  principle  that  an 
estoppel  by  Judgment  in  a  former  action  on  a 
different  cause  exists  only  where  the  contro- 
verted claim  was  in  fact  litigated  and  adjudi- 
cated, says:  '*A  Judgment  by  default  only 
admits,  for  the  purpose  of  the  action,  the  le- 
gality of  the  demand  or  claim  in  suit.  It  does 
not  make  the  allegations  of  the  declaration  or 
complaint  evidence  in  an  action  upon  a  differ- 
ent claim."  In  a  recent  case  in  England,  where 
a  Judgment  by  default  of  appearance  in  a 
French  court  was  set  up  as  a  bar  to  the  claim, 
the  court  held  that  such  a  Judgment  did  not 
come  within  the  rules  of  re$  fudicaia  which 
calls  for  a  Judgment  on  the  merits,  and  a 
judgment  in  default  of  appearance  is  one  on 
a  matter  of  form  only;  and  Sir  Robert  Philli- 
more,  delivering  the  opinion  of  the  court,  says: 
"The  foreiffu  Judgments  not  having  been  given 
on  the  merits  of  the  case,  but  on  matters  of 
form  only,  cannot  be  set  ap  as  a  bar  to  a  de- 
cisioii  on  the  merits."  Tns  Ddta,  L.  R.  1 
Prob.  Div.  898;  Frayesv.  Wamu,  10  C.  B.  N. 
8.148. 

Ab  the  principle  of  res  fvdieata  established 
and  administered  by  our  common  law  is  based 
not  only  on  considerstions  of  public  policy, 
but  in  part  upon  the  obligation  arising  from 
ties  of  natural  Justice,  it  recognizes  as  legal  the 
duty  arising  between  parties  who  have  con- 
tested a  controverted  claim  before  a  Judicial 
tribunal  thereafter,  as  between  themselves,  in 
a  Judicial  proceeding,  to  accept  as  true  the 
facts  adjudicated  upon  such  contest.  This 
principle  may  be  invoked  by  plaintiff  or  de- 
fendant, to  defeat  or  support  an  action.  As  it 
depends  in  part  upon  the  equities  arising  from 
the  relation  of  the  parties  to  the  fact  of  ad- 

Judication,  and  not  wholly  on  the  form  of  a 
udgment  or  its  effect  in  compelling  obedience 
to  a  particular  command,  it  applies  in  the  case 
of  any  final  judgment,  whether  rendered  by  a 
superior  or  inferior  court,  whether  foreien  or 
domestic.  This  legal  duty  to  accept  as  true 
such  adjudicated  facts  in  subsequent  Judicial 
proceediDgs  necessarily  involves  the  duty  to 
pay  any  sum  the  facts  so  adjudicated  conclu- 
sively prove  to  be  due.  The  obligation  is  not 
like  the  one  arising  from  the  mere  command 
of  a  foreign  state,  intraterritorial:  but,  as  in 
the  case  or  many  transactions  outside  our  ter- 
ritory which  give  rise  to  an  obligation  legal  | 

L.  R.  A. 


under  our  law.  and  not  illegal  by  the  law  of 
the  place,  it  is  transitory  in  its  nature  and  en- 
forceable in  our  courts.  Ruckmaboye  v.  Mot- 
tichuMd,  8  Moore.  P.  C.  C.  4;  ikoti  v.  Lard 
Seymore,  82  L.  J.  Exch.  61. 

The  necessary  result  of  established  principles 
discloses  the  real  nature  of  the  obligation  iu 
question.  It  was  recognized  by  the  ancient 
common  law,  but  it  did  not  come  within  the 
few  specific  forois  of  action.  It  did  not  come 
within  the  action  on  the  case  established  for 
the  enforcement  of  all  rights  not  within  tboso 
specific  forms,  including  obligations  arising 
from  the  ties  of  natural  justice.  14  Hen.YIIL 
chap.  81.  The  convenient  fiction  of  indebita- 
tus as9umpiit  was  applied  to  this  obligation 
on  the  same  piinciple  that  it  was  applied  to  the- 
obligation  to  pay  money  in  the  hands  of  the 
defendant;  not  by  reason  of  any  contract  or  of 
any  delict,  but  under  such  circumstances  that 
it  equitably  belonged  to  the  plaintiff.  Jiotea 
V.  Marferlan,  2  Burr.  1005.  1008.  Controlled 
by  this  fiction,  the  foreign  Judraient  stood  for 
the  consideration  of  the  promue.  Walker  v. 
Witter,  supra.  It  was  treated  as  the  prima 
facie  cause  of  action  {PkiUips  v.  Hunter,  su- 
pra; Boulditeh  v.  DonegaU,  2  Clark  &  F.  470); 
i.  e.  the  fact  of  the  consideration  or  judgment 
established  the  plaintiff's  case  unless  the  de- 
fense set  up  facts  which  impeached  the  con- 
sideration,—that  is,  such  facts  as  proved  the 
Judgment  to  have  been  rendered  under  circum- 
stances that  negatived  any  obligation  between 
the  parties.  SusseU  v.  Smytk,  9  Mees.  A  W. 
810;  Williams  v.  Jones,  14  L.  J.  Exch.  146; 
Qodard  v.  Gray,  L.  R.  6  Q.  B.  189;  8ekibsby  v. 
Westenhols,  Id.  155.  The  fictitious  character 
of  the  action  first  used  to  enforce  this  obliga- 
tion has  been  the  cause  of  confusion  which  haa 
now  no  excuse.  The  fictions  of  the  remedy 
removed,  the  essence  of  the  obligation  clearly 
appears.  It  is  this:  When  a  vdid  and  finak 
judgment  has  been  rendered  in  respect  to  con- 
troverted claims  tried  and  determined  upon 
their  merits,  there  arises  a  quasi  contract 
obligation  as  between  the  parties  to  such  Judg- 
ment, which  binds  them  in  future  proceedings 
to  admit  the  facts  so  adjudicated  to  be  true, 
and  to  pay  over  money  whose  ownership,  as 
between  themselves,  has  been  established  by 
such  adjudication.  This  obligation  exists  in 
the  case  of  every  Judgment  rendered  under  the 
conditions  described.  It  might  be  enforced,  if 
there  were  occasion,  in  the  case  of  a  domestio 
judgment.  It  has  not  been  so  enforced,  be- 
cause the  wider  and  more  effective  obligation 
of  obedience  has  excluded  its  consideration. 
The  remedy  by  execution,  whether  with  or 
without  the  intervention  of  other  formality,  is 
so  complete  that  there  has  been  no  occasion  to 
resort  to  the  quasi  contract  obligation.  But  in 
the  case  of  a  foreign  judgment  the  obligation 
of  obedience  does  not  exist  No  remedy 
by  execution  direct  or  indirect  exists.  Tho 
only  obligation  enforceable  in  our  courts  is 
the  one  arising  between  the  parties  to  any 
judgment  when  there  has  been  an  adjudica- 
tion to  which  the  equitable  principle  of  renjudi- 
enta  applies.  The  determination  of  the  nature> 
of  the  obligation  simplifies  the  problem  of  de- 
fenses. '*  Any  thing  which  negatives  tbe  exist- 
ence of  that  legal  obligation,  or  excuses  a  de- 
fendant from  the  performance  of  it,  must  form 
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A  good  defense  to  the  action.'*  Qodard  y.  Gray 
«nd  Sdnhsby  v.  Weaten/iolw^  ivpra.  If  in  fact 
the  Judgment  is  a  mere  expression  of  soTereiprn 
will,  which  does  not  involve  any  actual  adju- 
dication of  claims  put  in  issue  by  the  parties 
4ind  tried  and  determined  by  the  court,  the 
particular  principle  of  rea Judicata  essential  to 
the  right  of  action  does  not  apply,  and  such 
fact  must  negative  the  obligation  of  which  the 

udgment  is  considered  as  prima  facie  evidence. 

f  the  adjudication  resulted  from  the  fraud  of 
the  plaiotiff,  such  fraud  of  necessitv  vitiates 
the  foundation  of  the  oblifration.  Aoouloff  v. 
Oppenheimer,  L.  R  10  Q.  B.  Div.  295;  Vadala 
▼.  Lawea,  L.  R.  25  Q.  B.  Div.  810.  But  if.  In 
fact,  the  final  result  of  the  adjudication  was 
not  justified  by  the  evidence  produced  on  the 
trial,  such  fact  cannot  constitute  a  defense. 
The  obligation  sought  to  be  enforced  is  not 
^concerned  with  the  merits  of  the  controversy 
submitted  to  adjudication.  It  arises  solely 
from  the  fact  of  such  adjudication  under  the 
required  conditions.  The  original  controversy 
is  not  in  issue.  The  trial  court  has  no  power 
to  determine  that  question,  nor  to  review  by 
way  of  appeal  or  error  the  Judgment  of  a  for- 
eign court.  Messina  v.  PetroeocMno,  L.  R.  4 
P.  C.  144.  The  fact  of  the  judgment  and  the 
•conditions  under  which  it  was  rendered  are  in 
issue,  but  not  the  merits  of  the  controversy  ad- 
judicated. Upon  the  invalidity  of  such  a  de- 
fense the  actual  results  of  decided  cases  are 
practically  uniform.  In  all  the  recent  American 
<;ases  where  the  courts  have  refused  to  receive 
•evidence  upon  (he  merits  the  defendant  had  ap- 
peared In  the  foreign  court  and  defended. 
Lazier  v.  WestcoU,  26  N.  Y.  146,  151.  82  Am. 
Dec.  404;  Dunstan  v.  Biggins,  188  N.  Y.  70, 
^0  L  R.  A.  668;  Baker  v.  Palmer,  88  111.  568; 
McMulUn  V.  Richie,  41  Fed.  Rep.  502. 8  L.  R. 
A.  268.  (Since  this  opinion  was  written,  the 
opinions  in  BUton  v.  Qyyot,  150  U.  8.  118«  40 
L.  ed.  95.  and  Bichie  v.  MeMvUen,  150  U.  S. 
^85.  40  L.  ed.  188,  have  been  filed.  In  these 
cases,  also,  the  defendants  had  appeared  in  the 
foreign  court,  and  there  had  been  an  actual  ad- 
judication upon  the  claims  presented.  Whether 
the  exhaustive  examination  made  of  the  history 
of  this  action  justifies  the  theory  advanced  by 
«  majority  of  the  judges,  and  whether  a  theory 
so  novel  to  English  and  American  law  will 
hereafter  control  the  treatment  of  defenses  by 
the  Federal  courts,  may  be  doubtful.)  There 
Is  a  defense  which  depends  rather  on  a  question 
of  evidence.  Our  municipal  law  admits  in  evi- 
dence a  foreign  judgment  and  foreign  law,  un- 
less repugnant  to  the  policy  of  our  law,  or  un- 
just, and  prejudicial  to  our  own  subjects.  A 
judgment  obnoxious  to  this  exception  might 
not  be  admissible  as  evidence,  and  so  the  ac- 
tion mifi;ht  be  defeated.  In  Oastrique  v.  Imrie, 
^  L.  jT  C.  P.  177,  the  distinction  in  this  re- 
spect between  a  judgment  in  rem  and  in  per- 
^nam  was  noted.  In  De  Brimont  v.  Penni- 
man,  10  Blatchf.  486,  Fed.  Cas.  No.  8.715,  a 
•demurrer  was  sustained  in  an  action  brought 
to  enforce  an  obligation  between  the  parties 
arising  in  France  under  French  law  and  estab- 
lished by  a  French  Judgment,  after  full  contest 
b^  the  parties,  on  the  ground  that  the  for- 
•eign  law  and  judgment  was  repugnant  to  the 
policy  of  our  law,  and  did  violence  to  the  rights 
of  our  citizens.    The  claim  that  evidence  of  a 
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foreign  Judgment  may  be  rejected  because  the 
courts  01  the  state  where  the  Judgment  was  ren- 
dered do  not  receive  in  evidence  our  own  Judg- 
ments, would  fall  under  this  defense.  The 
object  sought  by  such  a  claim  seems  more  po- 
litical than  Judicial.  It  is  not  so  much  to  ad- 
minister Justice  in  th^  case  on  trial  as  to  com- 
pel other  nations  to  administer  lustice  in  other 
cases.  It  may  be  doubtful  whether  the  ac- 
complishment of  such  an  object  by  such  meant 
fairly  comes  within,  the  province  of  a  court. 
Reciprocity  is  not  a  principle  to  be  weighed  in 
the  scales  of  Justice.  It  is  rather  a  weapon  to 
be  wielded  bv  the  executive.  The  other  de- 
fenses are  the  invalidity  of  the  ludgment, 
which  must  be  determined  by  the  law  of  the 
state  where  rendered;  payment,  release,  etc. 

In  the  present  case  the  facts  alleged  in  the 
second  defense  conclusively  show  that  no  obli- 
gation can  be  predicated  in  resptet  to  the  Judg- 
ment produced,  except  that  of  obedience,  im- 
posed by  the  act  of  a  foreign  sovereign,  which 
has  no  extraterritorial  force,  and  cannot  sup- 
port this  action;  that  the  facts  technically  es- 
tablished by  the  judgment  are  conclusive  only 
for  the  purposes  of  the  action  in  which  it  was 
rendered,  and  within  the  limits  of  the  foreign 
state;  that  the  conditions  which,  under  our  law, 
support  a  legal  obligation  between  the  parties 
arising  from  the  equities  of  the  case  and  the 
ties  of  natural  justice,  have  no  existence.  The 
operation  of  the  principle  of  res  judicata  upon 
facts  actually  adjudicated,  and  the  equities  in- 
volved by  some  actual  participation  in  such 
adjudication,  are  essential  to  the  quasi  contract 
obligation  this  action  is  brought  to  enforce. 
These  conditions  are  negatived  by  the  allega- 
tions of  the  second  defense.  The  demurrer  to 
that  defense  should,  therefore,  have  been  over- 
ruled. 

The  conflict  of  dicta,  and  even  of  results 
reached  in  adjudged  cases,  is  such  that  it  is 
impoasible  to  explain  anv  principle  as  the  real 
ground  of  this  action  without  running  counter 
to  some  general  language  of  courts  or  text 
writers.  Lord  Campbell  said,  in  Bank  of  Aus- 
tralasia V.  Nias,  16  Q.  B.  717,  784:  "We  do 
not  think  there  would  be  any  advantage  in  go- 
ing over  the  authorities  attempting  either  to 
reconcile  or  to  contrast  them.  Toe  conflict 
which  has  induced  most  comment  is  that  be- 
tween the  cases  holding  that  a  foreign  Judg- 
ment is  prima  facie  evidence  only,  and  those 
holding  that  it  is  conclusive  on  the  merits  of 
the  claim  adjudicated.  This  conflict  is  sub- 
stantially reconciled  when  the  true  ground  of 
the  action  is  considered.  Lord  Hardwicke, 
Chief  Justice  Eyre,  Lord  Mansfield,  and  others, 
cited  in  support  of  the  former  dictum,  were 
speakinip  of  the  judgment  when  produced  as 
the  cause  of  action,  as  the  ground  of  a  com- 
mon-law obligation;  and  as  such  it  is  only 
prima  facie  evidence, — that  is,  the  conditions 
necessary  to  raise  the  obligation  do  not  attach 
to  every  foreign  judgment.  Lord  Campbell 
and  others,  cited  in  support  of  the  latter  (/iV^tfm» 
were  speaking  of  the  effect  of  the  Judgment 
when  its  conditions  are  such  that  the  common- 
law  obligation  is  raised.  In  such  case  it  is  con- 
clusive. The  merits  of  the  controversy  adju- 
dicated cannot  be  tried  in  an  action  to  enfoice 
the  obligation  arising  from  the  fact  of  that  ad- 
judication.   But  the  expressions  used  when  a 
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foreign  Judgment  on  default  bas  been  under 
di9cassion  are  more  variant  and  less  clear,  and 
for  the  moat  part  tbev  bave  not  as  yet  received 
practical  application^     So  far  as  results  are 
concerned,  an  action  baa  never  been  sustained 
by  Uiis  court,  and  I  believe  by  no  American 
oourt,  in  tbe  case  of  a  foreign  Judnnent  ren- 
dered on  default  of  appearance,  and  bas  rarely 
been   sustained    in  England.    Tbe   principal 
£Dg1ish  case  is  Dougla»  y.  Forrest,  4  Bing.  086. 
A  Scotchman,  absent  beyond  the  seas,  was 
-summoned  to  court  by  the  peculiar  process 
<*aUed  "  homing,"  which  consisted,  I  believe, 
in  blowing  a  horn  at  tbe  cross  of  Edinburgh. 
Not  responding  to  the  summons.  Judgment 
against  him  was  rendered.    An  action  was 
brought  in  England  to  recover  the  amount  of 
this  judgment,  and  sustained.     If  the  court 
acted  on  the  theory  that  the  division  between 
tbe  Jurisdiction  of  Scotch  and  English  courts 
^as  one  imposed  by  an  imperial  government  in 
respect  to  subject  provinces,  and  not  the  divi- 
sion existing  between  the  courts  of  foreign  and 
alien  states — a  distinction  drawn  by  Lord  Sel- 
bome  in  Sirdar  Ottrdffal  Singh  ▼.  Rajah  of 
Faridkote  [1894J  2  A.  C.  670,— its  decision  is 
explicable.     On  that  theory  it  might  well  treat 
tbe  judgment  as,  in  effect,  an  English  Judg- 
ment, and  entitled  to  execution.     Such  was  tbe 
real  condition,  and  forty  years  later  an  act  of 
Parliament  (the  Judgment  extension  act  of  1868) 
recognized  its  exiRtence,  and  provided  for  tbe 
execution  of  Scotch  Judgments  In  England  and 
£ngli8h  Judgments  in  Scotland,  upon  re^stra- 
tion.     But  if  the  court  regarded  the  action  as 
one  to  enforce  the  obli^tfon  that  arises  in  re- 
spect to  a  Judgment  strictly  foreign,  its  conclu- 
eioD  can  only  be  supported  on  the  theory  that 
by  force  of  tbe  ties  of  allegiance  a  subject  is 
present  for  all  purposes  of  adjudication  in  the 
courts  of  his  sovereign  when  commanded  to  be 
present,  and  tbat  this  fiction  may  be  treated  in 
such  case  as  the  equivalent  of  an  issue  actually 
presented  by  tbe  parties,  tried  and  determined 
by  the  court,  and  so  support  an  action  based 
upon  an  obligation  arising  from  such  actual 
adjudication.    The  court  is  careful  to  expressly 
limit  its  judgment  to  "a  case  where  the  party 
owed  allegiance  to  tbe  country  in  which  the 
judgment  was  so  given  against  him,  from  be- 
ing bom  in  it,  and  by  tbe  laws  of  which  country 
bis  property  was.  at  the  time  tbe  Judgment  was 
given,  protected:"  and  when  the  debt  was  con- 
tracted in  the  country  of  the  Judgment  while 
the  debtor  resided  in  it.    It  is  evident  that  the 
adoption  of  such  fiction  would  modify  tbe 
principle  which  supports  our  action  on  a  for- 
eign judgment.     Whether  any  such  modifica- 
tion can  consistently  be  recognized,  and,  if  so, 
to  what  extent,  has  not  been  considered  by  our 
courts.    This  much  is  certain  (and    that  is 
enough  for  tbe  present  case):  no  modification 
can  be  so  extended  as  to  destroy  tbe  principle. 
It  is  plain  that  no  action  can  be  sustained  in 
tbe  case  of  a  Judgment  rendered  on  default  of 
appearance  against  one  of  our  own  citizens 
whose  only  connection  with  the  foreign  sover- 
eign was  that  of  a  mere  passenger  through  his 
territory,  without  wholly  ignoring  the  princi 
pie  on  which  the  action  is  based.    The  pro- 
ceeding would  no  longer  be  a  civil  action  to 
enforce  a  common-law  obligation,  but  would 
be  a  mere  form  of  obtaining  from  the  court  a 

32  L.  R  A. 


writ  of  execution  on  a  foreign  Judgment.  And 
so  the  questions  which  have  been^ discussed  in 
several  cases  subsequent  to  Dougfas  v.  Forrest, 
in  re<^pect  to  tbe  international  jurisdiction  of  a 
municipal  court. — meaning  a  Jurisdiction  con- 
ferred by  a  sovereign,  and  recognized  by  inter- 
national law,  as  distinguished  from  a  Jurisdic- 
tion 80  conferred,  and  not  recognized  by  that 
law, — were  both  induced  and  obscured  by  an 
uncertainty  as  to  what  the  action  on  a  foreign 
judgment  really  is.  If  it  is  an  action  to  en- 
force an  ordinarv  obligation  arising  from  the 
participation  of  the  parties  in  an  adjudication 
resulting  in  a  valid  final  judgment,  tbe  question 
of  Jurisdiction  is  not  a  troublesome  one.  It  is 
settled  for  most  purposes  of  the  action  (as  in 
other  cases  where  foreign  law  is  admitted  in 
evidence)  by  the  law  of  the  country  where 
Judgment  is  rendered.  But  if  the  proceeding 
IS  not  an  ordinary  civil  action,  but,  like  debt  on 
a  domestic  Judgment,  is  a  mere  form  for  pro- 
curing from  our  government  tbe  issue  of  an 
execution  on  a  foreign  Judgment,  then  the 
speculations  on  the  jurisdiction  of  municipal 
courts  internationally  considered,  as  it  is 
phrased,  may  be  useful,  but  only  as  gliding 
the  discretion  of  the  court;  for  nothing  is  more 
fixed  than  that  a  municipal  Judgment  cannot 
receive  execution  in  a  foreign  country  unless  by 
permission  of  Uie  government  of  that  country; 
and  nothing  is  more  certain  than  that  the  con- 
ditions of  such  permission  are  controlled  by 
no  international  law  or  custom,  but  are  deter- 
mined by  tbe  views  of  public  policy  held  by 
the  authority  exercising  the  sovereign  power 
in  granting  the  permission.  The  rule  is  the 
same  whether  that  authority  is  Judge  or  king. 
If  our  courts  assume  the  power  of  the  govern- 
ment to  put  in  execution  within  our  territory 
the  Judgments  of  foreign  sovereigns,  they  must 
assume  the  duty  of  the  government  in  fixing 
the  conditions  on  which  such  execut'ons  shall 
issue.  These  conditions,  of  necessity,  must  be 
controlled  by  views  of  public  policy.  The 
duty  of  the  court  in  this  particular  is  not 
strictly  a  Judicial  one.  There  is  no  settled  law 
which  dictates  the  policy.  There  arc  variant 
opinions  as  to  what  the  international  law  in  re- 
spect to  tbe  execution  of  foreign  Judgments 
ought  to  be,  supported  by  reasoning  useful  in 
developing  a  sound  theory  of  Jurisprudence; 
but  there  is  no  international  law  except  the 
universally  admitted  law  that  execution  can 
only  be  granted  at  the  will  of  tbe  sovereign  in 
whose  territory  it  is  sought.  The  nearest  ap- 
proach to  an  international  rule  is  the  one  laid 
down  by  Lord  Selborne  in  one  of  his  last  opin- 
ions: *'The  plaintiff  must  sue  in  the  court  to 
which  the  defendant  is  subject  at  tbe  time  of 
the  suit  (Actor  seguitur  forum  ret)  which  la 
rightly  state  d  by  Sir  Robert  Pbillimore  (Inter- 
national Law,  vol  4,  g  891),  to  lie  at  the  root 
of  all  international,  and  of  most  domestic,  Ju- 
risprudence on  this  matter."  Sirdar  Ourdyal 
Singh  v.  Rajah  of  Faridkote,  supra.  It  is  true, 
our  municipal  law  adopts  the  policy  (possibl^ 
questionable)  of  offering  our  courts  for  the  liti- 
gation of  the  whole  world,  assuming  jurisdic- 
tion of  any  defendant  who  comes  within  the 
range  of  our  process.  Within  our  own  limits, 
such  policy  is  the  law.  But  tbe  adoption  by 
one  nation,  in  the  administration  of  its  munici 
pal  law,  of  a  policy  differing  from  that  on 
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which  established  iDteroational  law  is  based, 
does  not  of  itself  abrogate  that  law;  much  less 
can  such  municipal  policy  have  the  force  of 
InterQatioaal  )aw. 

The  more  important  ooDsidernf ion,  however, 
is  that  there  is  no  iDteroational  law  which  rec- 
ognizes the  rifrht  of  one  nation  to  conclusively 
determine  the  legal  duties  of  the  subject  of  an- 
other nation  who  may  be  temporarily  within 
its  limits,  in  respect  to  transactions  occurrinn: 
at  his  own  domicil,  and  not  related  to  any  act 
or  conduct  within  the  foreign  territory.  *Ter> 
ritorial  jurisdiction,  or  the  right  of  might  to 
exercise  its  own  will  on  all  persons  within  its 
territory,  asserted  by  each  independent  nation, 
is  countered  by  the  right  of  protection  of  its 
citizens  while  guests  of  foreign  governments, 
asserted  by  every  civilized  nation.  This  right 
of  protection  is  maintained  in  unmistRkable 
terms  by  our  own  government:  ^'The  United 
States  believe  it  to  be  their  duty,  and  they 
mean  to  execute  it,  to  watch  over  the  persons 
and  property  of  their  citizens  visiting  foreign 
countries,  and  to  intervene  for  their  protection 
when  such  action  is  justified  by  existing  cir- 
camstances  and  by  the  law  of  nations."  2 
"Whart.  Dig.  International  Law,  p.  434.  All 
Jurists  af9rm  that  the  power  over  the  person  of  a 
friendly  alien  who  is  a  mere  passenger  through 
a  nation's  territorv  is  limited  to  matters  relat- 
ing to  his  acts  and  conduct  while  wiUiin  that 
tenitory.  Phillimore  emphasizes  the  warning 
that  the  distinction  between  domiciled  persons 
and  visitors  or  passengers  Is  never  to  be  lost 
sight  of.  2  Phillimore,  International  Law,  *4. 
An  alien  has  no  legal  right,  enforceable  by  ac- 
tion, to  enter  foreign  territory  (Musgroce  v. 
Chvn  Teeong  Toy  [1891]  A.  C.  272):  but  if  he 
is  permitted  to  enter  he  carries  with  him  his 
allegiance  to  his  own  country,  and  is  still  bound 
by  the  laws  of  that  country  {PJiilipi  v.  Hunter, 
2  ti.  Bl.  402;  Benderton  v.  Stamford,  105  Mass. 
Sifi).  He  carries  with  him  the  protection  of 
that  country,  and  owes  no  duty  or  ouasi  alle- 
giance to  the  foreign  sovereign  which  can  sup- 
port the  conclusive  jurisdiction  of  his  courts, 
unless  in  respect  to  conduct  while  there,  or 
acts  there  done.    Btory,  Confl.  Laws,  §  618. 

The  adjustment  of  territorial  iurisdiction  as 
based  on  the  brute  force  of  might  to  the  prin- 
ciple of  protection  as  based  on  the  reciprocal 
duties  between  sovereign  and  subject,  which 
exist  wherever  the  subject  mav  be,  is  now 
making  international  law  It  is  still  within 
the  range  of  diplomacy.    But  it  is  enough  for 

J>resent  purposes  that  there  is  no  international 
aw  by  which  a  citizen  of  London  or  New 
York,  traveling  in  Turkey  or  Morocco,  can  be 
compelled,  by  reason  of  the  mere  fact  of  his 
casual  presence  in  the  foreign  country,  to 
there  litigate  controversies  arising  at  his  own 
domicil.  When  our  court,  in  the  exercise  of 
its  assumed  power,  is  asked  to  grant  execution 
of  a  judgment  based  on  the  right  of  such  com- 
pulsion, its  decision  on  the  question  of  policy 
IS  controlled  by  no  rule  of  international  law. 
And  certainly  there  can  be  no  doubt  that  pub- 
lic policy  demands  the  refusal  of  execution  in 
such  case.  It  can  hardly  be  claimed  that  the 
interests  of  our  own  citizens,  or  friendly  inter- 
course with  other  nations,  will  be  served  by 
encouraging  the  establishment  of  a  sort  of  in- 
ternational syndicate  for  promoting  the  col- 
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lection  of  home  d^ts  through  foreign  courts,, 
so  that  esch  traveler  shall  be  cotrpelled  to  run 
the  gauntlet  of  such  litrjration  under  threat  of 
snap  judgments,  upon  which  his  own  govern- 
ment must  issue  execution  on  his  return.  Sucb 
a  policy  would  offer  premiums  to  scavenger* 
of  sham  and  stale  claims  at  every  center  of 
travel;  breeding  a  class  of  process  firers  to  lie- 
in  wait  for  their  game  at  docks  and  railway- 
stations.  It  is  certainly  significant  that  since- 
the  first  case  on  this  subject  was  reported  no- 
English  or  American  court  has  in  fact  sus- 
tained an  action  on  a  foreign  judgment,  ren- 
dered on  default  against  one  of  its  own  citizens* 
in  respect  to  a  cause  of  action  arising  at  his- 
domicil,  and  that  no  nation,  sn  far  as  can  b» 
ascertained,  has  ever  suffer^  such  a  judgment 
to  be  put  in  execution  within  its  territory.  It 
seems  clear  to  me,  notwithstanding  some  dida 
entitled  to  the  highest  respect  may  support  ». 
contrary  view,  that  if  this  proceeding  is,  as  I 
have  attempted  to  prove,  a  common  law  action 
to  enforce  a  common-law  obligation,  the  facts* 
set  up  by  the  defendant  constitute  a  good  de- 
fense; and  if  it  is — as  some  general  language 
used  bv  courts,  especially  of  late  ^ears,  seems- 
to  imply — a  mere  form  for  procunng  the  issue 
of  execution  on  a  foreign  judgment,  the  facts 
set  up  are  conclusive  against  the  issue  of  execu- 
tion on  the  judgment  produced. 

The  argument  from  analogv,  much  pressed 
by  counsel,  has  been  substantially  disposed  of 
in  reaching  the  conclusions  stated.  The  ar- 
gument is:  (I)  A  judgment  on  default  ob- 
tained in  Connecticut  a^nst  a  nonresident, 
served  with  process  while  transiently  in  the 
state,  is  valid  and  will  be  enforced  in  this  state. 
(2)  Under  the  Constitution  of  the  United 
States,  such  judgment  has  the  same  effect  and 
will  be  enforced  in  every  other  state.  (8> 
Some  analogy  exists  between  the  relation  of 
the  states  to  each  other  under  the  Constitution, 
and  the  relation  of  independent  and  foreign 
nations  to  each  other;  et^,  such  a  judgment 
obtained  in  a  foreign  nation  will  be  enforced 
in  the  United  States.  The  gap  between  the 
premises  and  the  conclusion  is  patent^  and  im- 
passable if  the  essential  premise  omitted  is 
supplied,—!,  e,,  the  sovereign  power  signified 
in  the  judgment  of  a  state  court  extends,  bv 
force  of  the  United  States  Constitution,  to  all 
subjects  of  the  one  nation  throughout  its  whole 
territory;  while  the  sovereign  power  signified 
in  a  foreign  judgment  does  not  extend  beyond 
the  limits  of  that  nation,  and  can  be  recognized 
elsewhere  only  by  the  grace  of  some  other  na- 
tion. The  character  of  a  state  judgment  as 
representing  the  sovereignty  of  the  nation 
as  well  as  of  the  state,  and  so  unalterable  by 
state  action,  is  well  settled.  Ghrititmat  v.  Ru9- 
teU,  72  U.  S.  6  Wall.  290,  18  L.  ed.  475.  Jus- 
tice Clifford  says  such  judgment  is  "equally 
binding  and  may  be  executed  in  every  state. 
The  established  rule  is  that,  so  long  as  the 
judgment  remains  in  force,  it  is  of  itself  con- 
clusive of  the  right  of  the  plaintiff  to  the  thiog^ 
adjudged  in  his  favor,  and  gives  him  a  right 
to  process,  mesne  or  final,  as  the  case  may  be. 
to  execute  the  judgment."  Such  fanciful 
analogies  ss  the  one  alleged  between  the  effect 
of  a  state  and  foreign  judgment,  when  pro- 
duced for  execution  within  the  sovereignty  of 
the  United  States,  are  unsafe  as  well  as  unreal. 
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There  was  a  dear  analogy  between  the  rela- 
tions of  the  several  states  to  each  other,  and 
the  relations  of  foreign  nations,  from  the  open- 
ing of  the  Reyolution  to  its  final  consummation 
in  the  adoption  of  the  Constitution  of  1787, 
:nnd  the  establishment  of  the  new  "composite 
repablic,"  as  it  has  been  aptlj  termed  by  Aus- 
tin. But  these  analogies  were  then  radically 
disturbed.  The  nation  and  the  government 
•eeCablishoi  was  new,  absolutely  unique,  and 
•cut  loose  from  the  traditions  and  analogies 
that  had  formerly  prevailed.  And  so  the  di- 
Tiision  of  sovereign  powers  between  the  people 
as  citizens  of  one  nation  and  as  citizens  of  its 
<x>mponent  parts,  the  relations  of  such  govern- 
ments to  each  other,  the  relations  of  citizens  to 
the  state  and  to  the  general  government,  in 
their  double  and  not  inconsistent  capacity  of 
citizens  of  the  United  States  and  of  the  several 
atates:  In  short,  the  new  and  intricate  condi- 
tions involved  in  the  establishment  of  the  'in- 
dissoluble union  of  Indestructible  states," — 
must  be  settled  in  accordance  with  the  law  and 
circumstances  which  called  the  new  nation  into 
existence,  which  law,  of  necessity,  is  peculiar 
to  itself.  It  is  only  by  acknowleaging  the  fact 
that  the  relation  of  our  citizens  to  their  gov- 
ernment and  its  several  parts  are  to  be  deter- 
mined by  a  law  peculiar  to  that  government, 
and  necessarily  distinct  from  that  controlling 
the  relations  of  foreign  governments  and  their 
eittzens,  that  we  can  distinguish  between  the 
constitutional  law  which  controls  the  relations 
<of  all  states  and  citizens  within  the  scope  of 
the  Federal  Constitution,  and  the  international 


law  which  controls  the  relations  of  foreign  na- 
tions and  their  citizens,  and  be  able  to  accu- 
rately apply  each  law  to  its  appropriate  subject. 
The  United  States  Constitution  declares  that 
the  act  of  sovereignty  signified  in  a  judgment 
of  one  state  shall  receive  execution  in  every 
state.  Internatiooal  law  declares  that  such  act 
of  one  nation  is  not  entitled  to  execution  in  any 
other;  and  the  law  of  this  state  forbids  such 
execution.  The  defense  in  this  case  brings 
into  sharp  contrast  the  two  views  of  this  action 
which  have  apparently  influenced  courts,  es- 
pecially in  their  discussion  of  defenses.  One 
view  recognizes  a  common-law  obligation  aris- 
ing from  facts  proved;  the  other  a  govern- 
mental duty,  called  into  action  by  the  verifica- 
tion of  the  act  of  a  foreign  sovereign.  The 
defenses  under  one  turn  on  questions  of  law, 
under  the  other  on  questions  of  policy.  It  is 
therefore  essential  for  the  application  of  any 
principle  to  cases  as  they  arise  that  one  or  the 
other  view  should  be  frankly  adopted,  and  its 
logical  oonseauences  accepted.  For  the  rea- 
sons stated,  I  believe  the  mw  which  regards 
this  proceeding  as  a  common-law  action  to 
enforce  a  common-law  obligation  tobe  the  only 
one  consistent  with  the  established  principlea 
of  our  municipal  law,  and  that  such  obligation 
is  expressly  negatived  by  the  defense  m  thia 
case.  If,  however,  the  other  view  can  be 
maintained,  I  believe  the  defense  is  sufllcient, 
although  for  different  reasons. 

I  think  there  is  error  in  the  Judgment  of  tha 
superior  court 
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Frederick  W.  BROWN,  Petitioner, 

V. 

Charles  Theodore  RUSSELL,  Jr.,  et  al..  Civil 
Service  Commissioners. 


(. 


..) 


!•  The  eompulflory  appointment  of  TOt. 
ermne*  if  tliey  desire  to  be  appointed,  whenever 
tbey  make  a  sworn  statement  of  qualifications 
with  the  oertiflcate  of  tiiree  citizens  of  good  re- 
pute tn  the  community,  wliich  Stat.  180K,  chap, 
m,  M  S  and  8,  attempt  to  provide  for.  Is  Inconsist- 
ent with  the  Declaration  of  Rights,  espedaUy 
art.  7,  deolarhiff  tlxat  government  is  for  the  com- 
mon irood  '*and  not  for  the  profit,  honor,  or 
private  interest  of  any  one  man,  family,  or  class 
of  men,**  and  art,  8,  declaring  that  do  man,  cor- 
poration, or  association  shall  have  any  other 
titie  to  ezduelve  privileges  than  what  arises 
from  the  consideration  of  services  rendered  to 
the  public. 

Mm  Mensbeira  of  the  deteetiwe  depart* 
aaent  of  the  district  police  force*  under 
Pnl>.  Stat.  chap.  108,  and  amendments,  who  have 
the  powers  of  police  officers  and  constables,  ex- 
cept the  service  of  civil  process,  are  public  of- 
ficers and  not  merely  employees  of  the  common- 
wealth. 


8.  The  conaideration  of  aerricee 
dered  to  the  public  within  the  meaning  of 
arc.  6  of  the  Declaration  of  Bights,  densrlng  any 
other  Utie  than  such  services  to  exclusive  privi- 
leges, has  reference  to  services  to  t>e  rendered  to 
the  public  thereafter,  and  not  to  past  services. 

(April  SB,  ISOOk) 

I 

REPORT  from  the  Supreme  Judicial  Court 
for  Suffolk  County  for  the  opinion  of  the 
full  bench  of  a  petition  for  a  writ  of  manda- 
mus to  compel  respondents  to  remove  from  the 
eligible  list  for  appointment  under  the  civil 
service  laws  of  the  name  of  a  veteran  which 
had  been  placed  there  without  compelling  him 
to  submit  to  a  competitive  examination.  Writ 
granted. 

The  case  sufiiciently  appears  in  the  opinion. 

Messrs,  Joseph  B.  Warner  and  J.  J. 
Feely»  for  petitioner: 

If  the  purpose  of  the  act  is  not  a  public  pur 
pose  the  act  is  not  authorized  by  the  Constitu- 
tion. 

No  presumption  in  favor  of  the  public 
motives  of  legislators  or  the  validity  of  their  en- 
actments can  save  the  act  from  beiog  tried  by 
the  courts,  with  a  close  scrutiny  of  its  probable 


Nora.— The  constitutional  equality  of  privileges. 
Immunities,  and  protection  is  the  subject  of  a  note 
to  Louisville  Fafety  Vault  &  T.  Co.  v.  Louisville  & 
K.  R.  Cu.  (Ey.)  U  L.  H.  A.  670. 
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As  to  constitutional  provisions  respecting  dvQ 
service  ezamloations,  see  People,  McClelland,  v. 
Boberts  (N.  T.)  81 L.  R.  A.  869. 
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consequences  in  operation,  and  these  conse- 
quences must  deteiimiUf^  its  real  purpose. 

Watertown  v.  Mayo,  109  Ma&s.  815,  12  Am. 
Kep.  694;  Talbot  v.  Hudson,  1(5  Gray.  417;  Bb 
Jacobs,  98  N.  T.  98,  50  Am.  Rep.  636;  PeopU 
▼.  Qillson,  109  N.  Y.  389;  Henderson  v.  Wick- 
ham,  92  U.  S.  259.  28  L.  ed.  543;  Soon  Hing 
y,  Crowley,  118  U.  8.  703.  28  L.  ed.  1145;  Mug- 
ler  Y.  Kansas,  123  U.  S.  623.  31  L.  ed.  205; 
Minnesota  ▼.  Barber,  186  U.  S.  818,  84  L.  ed. 
455, 8  Inters. Com.  Rep.  185;  Cooley.Tazn.  104. 

The  elaborate  provision  for  a  careful  selec- 
tion of  public  servants,  the  safe  guards  of  ex- 
aminations, tests  of  strength,  requirements  of 
age,  height,  and  weight,  the  arrangements  of 
registration,  selection,  and  impartial  decision, 
all  disappear  the  moment  a  veteran  appears  and 
asks  for  a  place.  The  condition  of  things  as 
it  existed  before  the  act  of  1884.  when  places 
were  often  given  to  inefficient  men,  as  it  was 
charged  for  political  reasons,  is  made  vastly 
worse,  for  now  favoritism  is  not  only  permittea, 
but  is  required,  and  no  oflScer  having  the  power 
of  appointment  is  permitted  to  make  any  in- 
quiry into  fitness  or  use  any  Judgment  or  dis- 
crinoination  in  selection. 

Such  H  law  paralyzes  the  service  within; 
it  brings  it  into  open  contempt  without; 
efSciency  and  industry  go  for  nothing,  capaci- 
ty is  despised,  reward  of  well  doing  is  im- 
possible; responsibility  of  superior  oflScers 
lor  the  work  of  subordinaies  so  forced  upon 
them  is  out  of  the  question;  glaring  incapaci- 
ty, eren  grotesque  physical  disability,  may 
stare  one  in  the  face  anywhere;  the  ideal  of 
public  duty  is  displaced  by  that  of  legalized 
plunder,  and  the  whole  conception  of  the  state 
IS  distorted.  Surely  this  law  is  the  destruc- 
tion of  the  civil  service. 

The  rewarding  of  meritorious  persons  is  not 
such  a  public  purpose  as  will  support,  without 
other  public  purpose,  an  act  of  the  legislature. 
The  persons  to  be  rewarded  bv  this  act  are  so 
many  ascertained  individuals.  These  indi- 
viduals do  not  make  a  class,  in  the  sense  in 
which  that  word  is  used  in  cases  where  a  law, 
passed  for  a  public  purpose,  and  not  for  the 
benefit*  of  individuals,  nevertheless  applies 
only  to  a  portion  of  the  community,  but  to  that 
portion  as  a  part  of  the  public.  In  such  laws 
where  valid  two  things  occur:  First,  a  distinct 
and  positive  public  purpose;  second,  a  class. 
Indefinite  as  to  members  though  limited  by 
description. 

Lowell  v.  Boston,  HI  Mass.  454. 15  Am.  Rep. 
89;  Chicago,  B.  df  Q,B,  Co.  y.  GutU,  94  U.  S. 
155,  24  L.  ed.  94;  Woodard  v.  Brien,U  Lea, 
620;  McAunieh  v.  Mississippi  d  M,  B,  B,  Co, 
20  Iowa,  888;  Humes  v.  Missouri  P.  B.  Co.  82 
Mo.  221, 52  Am.  Rep.  869:  Iowa  Bailroad  Land 
Co,Y,  Soper,  89  Iowa.  112;  Missouri  P.  B.Co.v. 
Haley,  25  Ean.  85;  Little  Bock  d  Ft.  8.  B,  Co. 
V.  Hannifoid,  49  Ark.  291,  1  Inters.  Com. 
Rep.  580. 

Classificetion  for  legislative  purposes  must 
have  some  reasonable  basis  upon  which  to 
stand. 

StaU  Y.  Loomis,  115  Mo.  807,  21  L.  R.  A. 
789. 

This  act  cannot  be  Justified  as  one  intended 
simply  to  assist  a  deserving  class,  for  that  is 
unquestionably  not  a  public  purpose. 

Lowell  v.  Boston,  supra. 
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Nor  as  a  charity,  for  the  state  cannot  be 
charged  wjth  the  support  of  the  poor  unless  a» 
paupers,  unable  to  support  themselves. 

State,  Grifflth,  v.  Osawkee  Tiep.  14  Kaow 
418,  19  Am.  Rep.  99;  State,  Tieman,  v.  Indi- 
anapolis,  69  Ind.  875, 85  Am.  Rep.  223. 

The  act  must  be  taken  as  passed  to  confer  a 
pecuniary  reward  upon  individuals  and  for 
their  benefit  on  account  of  meritorious  service- 
rendered  by  them  thirty  years  ago. 

Such  a  purpose  is  not  a  public  purpose. 

Mead  v.  Acton,  189  Mass.  841;  Kingman  v. 
Brockton,  158    Mass.  256,   11  L.   R.  A.  128; 
Philadelphia  Amso.  for  B.  of  2>.  F.  v.  Wood,  8» 
Pa.  78. 

Taxes  laid  to  assist  individuals,  however 
numerous,  are  invalid. 

LaweiU  v.  Boston,  supra;  Feldman  v.  Charles- 
ion,  28  8.  O.  57, 55  Am.  Rep.  6;  State,  OriJUh, 
▼.  Osawkee,  supra;  Citisenr  Sat.  d  L,  Asso.  ▼. 
Topeka,  87  U.  8.  20  Wall.  655,  22  L.  ed.  465; 
Parkersbwrg  v.  Brown,  106  U.  8. 487, 27  L.  ed. 
288;  CoUv.La  Orange,  118  U.  8.  1,  28  L.  ed. 
896;  Mather  ▼.  Ottawa,  114  111.  659;  Ooates  t. 
Campbell,  87  Minn.  496;  Allen  v.  Jay,  60  Me. 
124, 11  Am.  Rep.  185;  Brewer  Brick  Oo.  t. 
Brewer,  51  Me.  62, 16  Am.  Rep.  395. 

The  promotion  of  the  interests  of  individaals, 
either  in  respect  of  property  or  businefls,  al- 
though it  may  result  incidentally  in  the  ad- 
vancement of  the  public  welfare,  is,  in  its  es- 
sential character,  a  private  and  not  a  publie 
object. 

Lowell  ▼.  Boston,  111  Mass.  454. 15  Am.  Rep. 
89;  Freeland  ▼.  Hastings,  10  Allen,  570. 

There  are  certain  fundamental  rights  of 
every  citizen  which  are  recognized  in  the  or- 
ganic law  of  all  our  free  American  states.  A 
statute  which  violates  one  of  these  rights  is  un- 
constitutional and  void  even  thou^  the  en- 
actment of  it  is  not  forbidden. 

Com.Y.Perry,  155 Mass.  117, 14  L.  R.  A.  825; 
Holden  y.  James,  11  Mass.  896, 6  Am.  Dec.  174; 
Be  Piequet,  5  Pick.  65;  HampsAire  Ooun^  y. 
Franklin  County,  16  Mass.  ^76;  Warren  y. 
Charlestown,  2  Qray,  84;  Fredand  y.  Hastings, 
supra;  WMU  v.  White,  105  Mass.  825,  7  Am. 
Rep.  526;  Opinion  of  the  Justices,  107  Mass. 
604;  Opinion  of  the  Justices,  160  Mass.  586; 
Atty.  Oen.  v.  Old  Colony  R  Co.  Id.  62,  22  L. 
R.  A.  112;  Lareom  y.  OUn,  160  Mass.  102. 

The  raising  of  money  by  taxation  for  the 
maintenance  of  oflloes  which  are  to  be  be- 
stowed as  gifts  is  as  repugnant  to  principle  as 
raising  it  for  the  support  of  schools  whidi  are 
in  part  subject  to  private  control. 

Jenkins  y.  Andover,  108  Mass.  94. 

The  ofiSces  of  the  government  do  not  belong 
to  the  legislative  department  to  dispose  of  on 
anv  conditions  it  mav  choose  to  impose. 

fe  Curtis,  106  t.  8.  871,  27  L.  ed.  232; 
Barker  v.  People,  8  Cow.  686, 15  Am.  Rep. 
822;  People  V.  HvHbul,  24  Mich.  44,  9  Am. 
Rep.  103;  Atty.  Oen.  v.  Detroit,  58  Mich.  218, 
55  Am.  Rep.  675;  Black  v.  Trower,  79  Va.  123; 
Com.  V.  PlaisUd,  148  Mass.  375,  2  L.  R  A. 
142. 

An  office  is  a  public  station  or  employment 
conferred  by  the  appointment  of  govern- 
ment. 

Conner  v.  J^ew  York,  5  N.  Y.  285;  Smith  v. 
New  York,  37  N.  Y.  518;  Untied  States  v. 
Eattweii,  73  U.  S.  6  Wall.  385,  18  L.  ed  880. 
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The  courts  have  declared  laws  partiallv  ez- 
empttng  veterana  to  be  uDconstltutioDaV  od 
the  ground  that  the  CoDStitution  coDtemplated 
SB  ezamlDatioD  and  some  standing  on  the  list, 
mod  that  the  leglslstare  can  not  gi^e  a  prefer- 
ence beyond  that  given  by  the  Constitution. 

Be  Sweeten,  12  Misc.  174;  Be  Keymer,  89 
Hun,  292. 

No  laws  for  the  benefit  of  individuals,  at 
least  in  matters  where  the  public  at  large  is  to 
remain  sovemed  by  a  dilTerent  rule,  are  coun- 
tenanced. 

BMen  ▼.  Jamei,  11  Mass.  896«  6  Am.  Dec. 
174;  Hampthire  County  r.  Franklin  County, 
16  Mass.  76;  Re  Picguet,  5  Pick.  65;  3(ate  y. 
Bennoyer,  65  N.  H.  118.  5  L.  R.  A.  709;  fCvane- 
miae  ▼.  8taU,  mend.  118  Ind.  426.  4  L.  R.  A. 
98;  Durkee  v.  JaneetWe,  28  Wia  464,  9  Am. 
Rep.  600:  FwpU  y.  QHleon,  109  N.  Y.  889; 
Norwich  QadigJU  Co.  y.  Honeieh  City  Oas  Co. 
26  Conn.  19;  Re  Jaeobi,  98  N.  Y.  99,  50  Am. 
Rep.  680;  Butchers*  Union,  8.  H.  <fe  L.  8.  L. 
Go.  Y.  Creeeent  City,  L.  8.  L.  Jb  8.  H.  Co.  Ill 
U.  8.  746,  28  L.  ed.  586;  Munn  y.  lUinoU,  94 
U.  S.  118,  24  L.  ed.  77;  PoweU  y.  Pennsyl- 
vania, 127  U.  B.  678,  82  L.  ed.  258;  Wilder  v. 
Chicoffo  A  W.  M.  R,  Co.  70  Mich.  882:  Bouih 
A  North  Ala.  R.  Co.  v.  Morris,  65  Als.  198; 
Euhn  Y.  Detroit,  70  Mich.  584;  Budd  y.  8tate, 
8  Humph.  488.  88  Am.  Dec.  189;  PHirk  y.  De- 
troU  J^ee  Press  Co.  72  Mich.  560,  1  L.  R.  A. 
699;  Tate  v.  BeU,  4  Yers.  202,  26  Am.  Dec. 
221:  Bromn  y.  Haywood,  4  Heisk.  857;  Bank  of 
the  StaU  v.  Cooper,  2  Yerg.  599,  24  Am.  Dec. 
517:  WaUy  y.  Kennedy,  Id.  554,  24  Am.  Dec. 
511;  Lewis  y.  Webb,  8  Me.  826;  Durham  y. 
Lewiston,  4  Me.  140;  Boberts  y.  Boston,  5  Gush. 
19«:  Ward  y.  Flood,  48  Cal.  86,  17  Am.  Rep. 
405:  Lehew  y.  Brunnell,  108  Mo.  546, 11  L.  R. 
A.  828;  Com,  y.  BuntUy,  156  Mass.  286.  15 
L.  R  A.  889;  People  y.  Marx,  99  K.  Y.  877, 
68  Am.  Rep.  84. 

Special  laws  which  undertake  to  regulate 
particular  branches  of  industry  in  matters  af- 
fecting fundamental  rights,  and  thus  to  im- 
poae  on  them  burdens  not  borne  by  other 
branches,  are  held  fnYalid  as  infringing  liberty 
and  impairing  equality. 

Com.  Y.  Perry,  155  Mass.  117,  14  L.  R.  A. 
926;  State  V.  Loomis,  115  Mo.  807,  21  L.  R.  A. 
789;  MiUett  y.  People,  117111.  294, 57  Am.  Rep. 
869;  BraeetiUe  Coal  Co.  y.  People,  147  111.  66, 
12  L.  R.  A.  840;  OodcharUs  y.  Wiyeman,  118 
Pa.  481;  State  y.  Goodwill,  88  W.  Va.  179,  6 
L.  R  A.  621;  Haneoekv.  Yaden.  121  Ind.  866, 
•  L.  R.  A.  576;  State  v.  Fire  Creek  Coal  db  C. 
Co.  88  W.  Ya.  188,  6  L.  R  A.  859. 

Mesers.  Hosea  M.  Knowlton,  Attorney 
Oeneral,  and  Gfreor^^  C.  Travis,  for  re- 
spondents: 

The  intent  of  the  legislature  prior  to  the  stat- 
ute now  drawn  in  question  was  to  declare  that 
military  or  naval  service  in  time  of  war  was  a 
qualification  for  appointment  or  employment 
In  the  civil  service. 

This  act  was  pronounced  constitutional  by 
this  court 

Opinion  of  the  Justices,  188  Mass.  601;  Opin- 
ion of  tJie  Justices,  145  Mass.  587. 

The  Constitution  of  Massachusetts,  art.  4, 
chap.  1,  §  1,  in  prescribing  the  powers  of  the 
ireneral  court  provides  among  other  things 
that  it  is  authorized  "to  name  and  settle  an* 
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nually  or  provide  by  fixed  laws  for  the  naming 
and  settling  all  civil  officers  within  said  com- 
monwealth the  election  and  constitution  of 
whom  are  not  hereafter  in  this  form  of  govern- 
ment otherwise  provided  for." 

Id  the  exercise  of  this  power  the  legislature 
has  the  right  to  prescribe  the  qualificHtiouA  of 
all  ofBcers  and  servants  of  the  public  not  pro- 
vided for  in  the  CoDstitulion. 

Opinion  of  the  Justices,  supra. 

The  statutes  say  that  officers,  such  as  bnllofc 
commissioners,  registrars  of  voters,  and  police 
commia^tioners.  shall  be  of  certain  political  par- 
tv  affiliations,  and  the  court  says  that  it  is  "for 
the  legislature  to  determine  whether  such  a 
qualification  is  wise." 

Om.  v.  Plaisted,  148  Mass.  875,  2  L.  R  A. 
142. 

The  Constitution  by  no  means  implies  that 
all  men  are  necessarily  to  receive  and  have  the 
same  civil  and  political  powers  and  duties.  It 
only  signifies  that  the  rights  of  all  under  the 
Uw  are  equally  entitled  to  the  consideration 
and  protection  of  the  law  for  their  maintenance 
and  security. 

Roberts  v.  Boston,  5  Cusb.  198. 

Many  laws  in  their  effect  and  operation 
necessarily  confer  benefits  more  or  less  exclu- 
sive upon  individual  citizens  or  classes  of 
citizens;  but  when  this  is  not  the  design 
of  the  law,  but  onhr  an  incident  in  the  ex- 
ercise of  the  proper  nmctions  of  legiiilative  au- 
thority, it  is  not  a  violation  of  the  spirit  of  the 
Constitution. 

Com.  Y.  Blaekinffton,  24  Pick.  852;  Eewitt 
v.  Charier,  16  Pick.  868;  Williams  v.  Cam^ 
maek,  27  Miss.  209,  61  Am.  Dec.  508;  Com.  v. 
Whipps,  80  Ey.  270. 

The  purpose  of  the  Declaration  of  Rights 
wss  to  announce  great  and  fundamental  prin- 
ciples, to  govern  the  action  of  those  who  make 
and  administer  the  law,  rather  than  to  estab- 
lish precise  and  positive  rules  of  action. 

Foeter  v.  Moth,  182  Mass.  854, 42  Am.  Rep. 
488. 

Field.  Ch.  J.,  delivered  the  opinion  of 
the  court : 

In  determining  the  principal  question  in 
this  case,  it  is  necessary  to  consider  the  stat- 
utes relating  to  the  civil  service,  and  par- 
ticularly Stat.  1895,  chap.  501.  The  previous 
statutes  on  the  subject  are  Stat  1884,  chap. 
820 ;  Stat.  1887,  chap.  487 ;  Stat.  1889,  chap. 
852 ;  Id.  chap.  478 ;  Stafc.  1891,  chap.  140 ; 
Stat.  1898,  chap.  95 ;  Id.  chap.  258 ;  Stat. 
1894,  chap.  267 ;  and  Stat.  1895,  chap.  876. 
The  justices  of  this  court  heretofore  have  had 
occasion  to  consider  some  of  these  statutes, 
in  an  opinion  given  to  the  house  of  represen- 
tatives on  February  24, 1885,  and  in  one  giveu 
to  the  governor  and  council  on  September  22, 
1887.  See  Opinion  of  the  Justices,  188  Mass. 
601 ;  Id.  145  Mass.  587. 

By  Stat.  1884,  chap.  820,  $  2,  the  civil 
service  commissioners  to  be  appointed  under 
the  act  were  authorized  to  prepare  rules  not 
inconsistent  with  existing  laws  or  with  the 
provisions  of  the  act,  and  adspted  to  carry 
out  the  purposes  thereof,  for  the  selection  of 
persoDS  to  till  certain  offices  in  the  govern- 
ment of  the  commonwealth,  and  of  the  m'v. 
eral  cities  thereof,  which  are  required  to  ite 
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filled  by  appointment,  and  for  the  selection 
of  persons  to  be  employed  as  laborers  or 
otherwise  in  the  service  of  the  common- 
wealth and  of  the  several  cities  thereof,  and 
the  rules  were  made  subject  to  the  approval 
of  the  governor  and  council ;  and  by  ^  14  the 
rules  were  to  be  given  a  general  or  limited 
application.  The  commissioners  have  pre- 
pared rules  with  reference  to  what  is  called 
the  ** official  service  of  the  commonwealth," 
«nd  of  the  several  cities  thereof,  and  with 
reference  to  the  labor  service,  and  these  rules 
have  been  approved  by  the  governor  and 
•council.  Under  the  classification  of  the  serv- 
ices made  by  the  rules,  there  are  included  in 
the  1st  division,  Schedule  A,  clerks  and  other 
{>er8ons  rendering  service  as  copyists,  etc., 
and,  in  Schedule  B,  persons  employed  In  the 
prison,  police,  and  fire  departments,  and 
•ome  other  offices.  The  2d  division  includes 
the  labor  service.  Section  16,  Stat.  1884,  as 
amended  by  Stat.  1898,  chap.  95,  de8cril)es 
the  offices  which,  under  existing  laws,  can- 
not be  made  subject  to  the  civil  service 
rules.  It  is  obvious  that  the  civil  service 
statutes  and  rules  relate  only  to  subordinate 
offices  and  employments  which  have  been  cre- 
ated by  the  legislature.  None  of  them  is  an 
office  or  emplovment  of  which  the  duties, 
tenure,  or  qualifications  are  prescribed  by 
the  Constitution. 

In  the  present  case  the  petitioner  is  not  a 
Teteran,  and,  after  examination,  was  placed 
at  the  head  of  the  list  of  candidates  eligible 
for  certification  and  appointment  to  a  position 
on  the  detective  force  of  the  district  police 
of  the  commonwealth ;  and  he  remained  at  the 
head  of  the  list  until  July,  1895,  when  the 
oommissioners  placed  one  Edward  D.  Bean 
at  the  head  of  the  list,  and  reduced  the  peti- 
tioner to  the  second  place.  Bean  had  made 
application  as  veteran,  under  Stat.  1895, 
chap.  501,  §  2,  and,  having  been  found  to  be 
a  veteran,  was,  without  examination,  placed 
first  upon  the  list ;  and  so  far  as  appears,  he 
is  the  only  veteran  on  the  list.  The  district 
police  are  appointed  by  the  governor  of  the 
•commonwealth,  and  are  subject  to  removal 
bv  the  governor.  Pub.  Stat.  chap.  108,  g  1. 
If  the  governor  makes  requisition  upon- the 
commiMioners  for  a  candidate  for  appoint- 
ment to  the  office  of  a  detective  upon  this  po- 
lice force,  it  is  made  the  duty  of  the  com- 
missioners, by  Stat.  1895,  to  certify  the  name 
of  Edward  D.  Bean  for  appointment,  and  of 
the  governor  to  appoint  him,  if  he  appoints 
anybody.  The  governor,  perhaps,  may  re- 
fuse to  appoint  anybody,  if  he  is  of  opinion 
that  Bean  is  not  qualified  to  perform  the 
duties  of  a  detective  on  this  force,  or  he  may 
wait  until  more  veterans  than  one  are  on  the 
list  of  persons  eligible  to  such  an  appoint- 
ment, and  make  his  selection  from  them,  or 
he  may  appoint  Bean,  and  remove  him  if  he 
finds  him  incompetent.  But  then,  if  Bean  is 
continued  on  the  list  and  is  the  only  veteran 
on  it  or  if  his  application  is  considered  as 
exhausted  by  one  certification  and  he  makes 
anew  application,  the  statutes,  literally  con- 
strued, make  it  the  duty  of  the  commissi  on - 
•ers  to  put  his  name  again  at  the  head  of  the 
list  for  appointment,  and,  on  requisition  by 
the  governor,  again  to  certify  him  for  ap- 1 
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pointment,  and  so  on,  totiei  quciiei,  so  long 
as  he  remains  on  the  list. 

It  is  to  be  noticed  that  the  class  of  veterans 
as  defined  by  the  statutes  is  not  a  class  which 
anybody  can  become  qualified  to  enter  by  any 
services  which  he  may  perform,  or  by  any 
attainments  which  he  may  acquire,  but  ft  i% 
a  class  fixed  and  determined   by  services 
which  were  rendered  a  long  time  before  any 
of  the  statutes  were  passed.    It  is  also  to  be 
noticed  that  the  fact  of  having  been  a  veteran, 
within  the  meaning  of  the  statute,  in  and  of 
itself,  has  little  tendency  to  show  that  the 
applicant  Is  specially  qualified  to  perform 
the  duties  of  many  of  the  offices  to  which  the 
civil  service  statutes  and  rules  relate.    The 
principal  purpose  of  exempting  veterans  from 
submitting  to  an  examination  must  be  that 
veterans  sometimes  may  be  appointed  to  an 
office  or  employment  who  would  be  found, 
on  examination,  not  qualified  to  perform  the 
duties  of  the  office  or  employment  which  thej 
seek.    One,  and  perhaps  the  chief,  purpose 
of  the  exemption  must  be  to  rewud  veterans 
for  their  services  in  the  war  of  the  Rebellion. 
The  reward  is  not  in  the  nature  of  a  pension 
or  payment  of  money,  but  of  an  office  or  em- 
ployment, the  salary  or  pay  of  which  the 
veteran  is  to  receive.    The   provisions  of 
the  statutes  exempting  veterans  are  general 
in  their  nature,  and  relate  to  all  the  offices 
or  employments  that  have  been,  or  may  be, 
incluaed    within    the  civil   service  rules. 
From  the  earliest  times,  most  nations  have 
conferred  honors  and  emoluments  upon  those 
persons  who  have   rendered   distinguished 
services  to  the  state,  particularly  in  war. 
These  honors  and  emoluments  have  been  con- 
ferred upon  persons  voluntarily  selected  by 
the  legislative  body  or  the  sovereign  power ; 
and  pensions  and  rewards  sometimes  have 
been  given  to  whole  classes  of  persons,  of 
which  the  statutes  of  the  commonwealth  re- 
lating to  the  ''aid  to  soldiers  and  sailors  and 
to  their  families,"  and  the  statutes  of  the 
United  States  relating  to  pensions,  are  well- 
known  examples.     But  tne  statute  of  1895, 
under  consideration,  aifords  the  first  instance, 
so  far  as  we  know,  in  this  commonwealth, 
where  the  appointing  power  has  been  com- 
pelled to  appoint  persons  of  a  certain  class 
to  office,  in  preference  to  all  other  persons, 
whether  they  are  or  are  not  thought  to  be 
qualified  for  the  office  by  the  appointing 
power,  or  by  some  public  officer,  or  some 
impartial  and  disinterested  board  of  officen 
or  persons  invested  by  law  with  the  power 
and  responsibility  of  determining  the  quali- 
fications of  the  persons  to  be  appointed. 

The  legislature,  in  establishing  offices  not 
provided  for  by  the  Constitution,  has  often 
required  that  the  persons,  or  some  of  the  per- 
sons, to  be  appointed,  shall  possess  certain 
qualifications,  or  that  some  of  them  shall  be 
women,  and  some  men ;  but  in  all  cases,  so 
far  as  we  are  aware,  the  qualifications 
required  bear  such  a  relation  to  the  duties 
imposed  that  they  tend  to  secure  that  kind 
and  decree  of  knowledge,  experience,  and 
impartiality  which  are  requisite  for  the  sat- 
isfactory performance  of  the  duties,  and  it 
is  open  to  any  person  to  acquire  the  qualifi- 
cations required.     When  women  are  to  be 
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appointed,  there  is  a  satiefactorj  reason,  in 
the  nature  of  the  office  or  employment,  why 
this  shoald  be  done.  In  every  such  case  some 
discretion  usual  It  has  been  left  to  the  ap- 
pointing power,  in  the  selection  of  the  par- 
ticulsr  persons  to  be  appointed.  The  pecu- 
liarity of  the  civ  11  service  statutes  and  rules. 
If  8tot.  1896,  chap.  601,  g^  2.  6,  be  enforced, 
Is  that  very  little  is  left  to  the  discretion  of 
the  appointing  power  in  the  selection  of  per- 
-8008.  if  there  are  veterans  who  wish  to  be 
appointed.  The  civil  service  commissioners, 
in  making  up  the  list,  and  in  certifying  the 
persons  to  be  appointed,  must  proceed  in  a 
certain  way,  designated  by  the  statutes  and 
the  rules;  and  the  appointments  must  be 
made,  if  at  all,  from  the  persons  so  certified. 
Before  the  passage  of  Stat.  1893,  chap.  601, 
it  was  in  the  discretion  of  the  appointing 
power  whether  veterans  who  had  been  put 
upon  any  list  wltliout  an  examination,  pur- 
suant to  Stat.  1887,  chap.  487,  shoula  or 
should  not  be  certified  for  appointment  by 
tlie  commissioners;  and  it  was  also  in  the 
discretion  of  the  appointing  power  whether. 
If  such  veterans  were  certified,  they  should 
be  appointed.  But  if  veterans  make  appli- 
cation, under  Stat.  1895,  chap.  601,  g  2,  they 
are  to  be  preferred  **  for  certification  and  ap- 
pointment in  preference  to  all  other  appli- 
cants not  veterans,  except  women ;"  ao'd,  as 
separate  lists  are  made  up  for  the  different 
offices  and  employments,  appointments  from 
each  list  must  be  made  from  veterans,  if  any 
man  is  appointed,  and  there  are  veterans  on 
the  list. 

It  ought,  perhaps,  to  be  considered  whether 
It  is  intenaed  that  veterans  who  make  ap- 
plication for  employment  in  the  service  under 
Stat.  1896,  chap.  601.  §^  2,  6.  shall  not  only 
file  a  netition  in  accordance  with  §  6,  but 
ahall  also  conform  in  their  application  to  the 
requirements  9f  the  2d  section  of  rule  12  of 
the  civil  service  rules,  pursuant  to  §  2.  We 
are  of  the  opinion  that  it  was  the  intention 
of  the  statute  that  the  application,  under 
this  statute,  of  a  veteran  who  does  not  wish 
to  submit  to  an  examination,  should  be  made 
in  accordance  with  the  requirements  of  both 
the  2d  section  of  rule  12  of  the  civil  service 
rules,  and  §  6  of  the  Statute.  See  opinion 
in  145  Mass.  687. 

It  may  perhaps  be  doubted  whether  it  is 
the  intention  of  SUt  1893  that,  if  a  veteran 
tnakea  application  pursuant  to  g  2,  his  ap- 
plication shall  be  taken  to  be  conclusively 
true,  or  that  the  commissioners  shall  inquire 
into  the  truth  of  the  statements  contained  in 
the  application.  Stat.  1891,  chap.  140,  gives 
the  commissioners  ample  power  to  make  in- 
vestigation in  all  cases  requiring  it,  and  the 
only  question  is.  What  is  the  intention  of 
Stat.  18957  The  commissioners  must  of  ne- 
cessity inquire  and  determine  whether  an 
applicant  is  a  veteran,  according  to  the  mean- 
ing of  this  statute :  otherwise  he  has  no  right 
to  make  the  application,  under  $  2.  We 
liave,  however,  found  it  un necessary,  in  the 
present  case,  to  determine  whether  the  com- 
m'sflioners  may  also  inquire  into  the  truth 
of  the  statements  made  in  the  application, 
to  the  effect  that  he  has  not  suffered  loss  of 
limb,  or  other  physical  impairment  which 
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I  incapacitates  him  from  performing  the  duties 
I  of  the  position  which  he  seeks ;  that  he  is  a 
citizen  of  the  United  States ;  that  he  does  not 
habitually  use  intoxicating  beverages  to  ex- 
cess, and  is  not  a  vender  of  intoxicating  liq- 
uor, and  has  not  been  convicted  within  one 
year  of  any  offense  against  the  laws  of  the 
commonwealth.  Whether  they  can  make 
these  inquiries  or  not  we  are  unable  to  see  in 
the  statutes  anv  Indication  that  the  legisla- 
ture intended  that  the  commissioners  should 
examine  a  veteran  who  makes  application 
under  Stat.  1896,  chap.  601,  %i  2,  6,  with 
reference  to  his  moral  character,  or  his  mental 
acquirements  and  capacitv  to  perform  the 
duties  of  the  position  which  he  seeks.  If 
the  commissioners  were  to  do  this,  and  were 
to  certify  to  the  appointing  officer  only  such 
veterans  as  they  found  to  oe  of  good  moral 
character,  and  mentall  v  as  well  as  physicallv 
qualified  to  perform  the  duties  of  the  posi- 
tion which  they  seek,  there  would  be  little 
difference,  under  this  statute,  between  the 
position  of  veteran  who  desire  an  appoint* 
ment  without  haling  passed  any  examina* 
tion,  and  that  of  those  who  submit  them- 
selves to  an  examination.  We  think  the 
intention  of  Stat.  1896  is  that  the  sworn 
statement  of  the  applicant  that  he  is  quali* 
fled  to  perform  the  duties  of  the  position 
which  he  seeks,  accompanied  by  a  certificate 
from  three  citizens,  of  good  repute  in  the 
community,  that  they  know  said  applicant 
to  be  fully  competent  to  perform  such  duties, 
is  to  be  taken  by  the  commissioners  for  the 
purpose  of  certification  to  the  appointing 
power,  and  by  the  appointing  power  as  con- 
clusive upon  the  mental  ana  moral  qualifi- 
cations of  the  applicant.  The  certificate  of 
three  citizens  is  not  required  to  be  under 
oath,  and  It  may  be  made  by  any  three  per- 
sons of  good  repute  whom  the  applicant  may 
select.  It  is  not  made  under  any  sense  of 
official  responsibility,  and  the  peraons  mak- 
ing it  are  not  required  to  be  impartial  or 
disinterested.  They  may  be  the  friends  or 
relations  or  servsnts  of  the  applicant.  Stat. 
1895,  chap.  601,  S  2,  provides  ''that  the  age 
limit  now  established  by  the  civil  service 
rules  with  regard  to  appointments  in  the 
police  and  prison  service  and  fire  department 
may  be  applied  to"  appointments  under  this 
section ;  but  this  seems  to  be  the  only  clear 
provision  that  the  commissioners  may  ex- 
clude from  certain  offices  and  employments 
veterans  who  make  the  requisite  application, 
accompanied  by  the  requisite  statement  and 
certificate,  and  the  exclusion  can  be  made 
only  on  account  of  age,  in  accordance  with 
the  age  limit  established  by  the  civil  service 
rules  when  Stat.  1895,  chap.  601,  took  effect. 
It  is  the  contention  of  the  petitioner  that 
the  privileges  given  to  veterans  by  Stat.  1896, 
chap.  601.  ^^  2,  6,  are  in  violation  of  the  prin- 
ciples which  underlie  our  system  of  govern- 
ment, implied  in  the  Constitution  of  the  com- 
monwealth, and  also  are  in  violation  of  certain 
express  provisions  of  the  Constitution.  The 
express  provisions  relied  on  are  found  iii 
articles  6  and  7  of  the  Declaration  of  Rights, 
and  reference  is  also  made  to  article  9.  It 
is  not  contended  that  article  9  in  terms  is 
applicable  to  the  present  case.    This  articls 
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is  as  follows:  "All  elections  ought  to  be 
free ;  and  all  the  Inhabitants  of  this  common- 
wealth, having  such  qualifications  as  they 
shall  establish  by  their  frame  of  government, 
have  an  equal  rljcht  to  elect  oflSTcers,  and  to 
be  elected  for  public  employments."  This 
article  relates  to  elections,  and  to  inhabitants 
who  have  such  qualifications  as  are  estab- 
lished by  the  frame  of  government.  The 
civil  service  statutes  do  not  relate  to  elec- 
tions, or  to  any  offices,  the  qualifications  for 
which  are  established  by  the  Constitution; 
but  the  article,  so  far  as  it  extends,  does  de- 
clare the  principle  that  all  persons  havine 
the  requisite  qualifications  have  an  equal 
right  to  elect,  and  to  be  elected,  to  public 
office. 

Article  7  is  as  follows :  "  Oovemment  is  in- 
stituted for  the  common  good,  for  the  protec- 
tion, safety,  prosperity,  and  happiness  of  the 
people,  and  not  for  the  profit,  honor,  or  pri- 
vate interest  of  any  one  man,  family,  or  class 
of  men.  Therefore,  the  people  alone  have 
an  incontestable,  unalienable,  and  indefeas- 
ible right  to  institute  government,  and  to  re- 
forir  alter,  or  totally  change  the  same  when 
their  protection,  safety,  prosperity,  and  hap- 
piness require  It."  This  article  is  declara- 
tive of  the  end  of  the  institution  of  govern- 
ment. It  may  be  said  to  be  fairly  within 
the  intent  of  tnis  article  that  public  offices, 
which  are  the  instrumentalities  of  govern- 
ment, ought  not  to  be  created  or  filled  for  the 
profit,  honor,  or  private  interest  of  any  one 
man,  family,  or  class  of  men,  but  only  for 
the  protection,  safety,  prosperity,  and  hap- 
piness of  the  people,  and  for  the  common 
good. 

Article  6  is  as  follows:  "No  man,  nor 
corporation,  or  association  of  men,  have  any 
other  title  to  obtain  advantages,  or  particular 
and  exclusive  privileges,  distinct  from  those 
of  the  community,  than  what  arises  from  the 
consideration  of  services  rendered  to  the  pub- 
lic; and  this  title  heiikg  in  nature  neither 
hereditary,  nor  transmissible  to  children,  or 
descendants,  or  relations  by  blood,  the  idea 
of  a  man  bom  a  magistrate,  law- giver,  or 
Judge,  is  absurd  and  unnatural."  From  the 
conclusion  of  this  article,  it  is  manifest  that 
it  is  mainly  directed  against  hereditair  of- 
fices and  privileges,  but  it  Is  contended  that 
this  is  not  its  whole  purpose.  It  is  said  that 
the  mention  of  corporations  and  associations 
of  men  shows  that  liereditary  privileges  were 
not  solely  intended,  because  corporations  and 
associations  of  men  have  no  heirs,  although 
they  may  be  perpetual.  We  think  it  obvious 
that,  whatever  may  be^e  advantages  of  par- 
ticular and  exclusive  privileges  mentioned, 
they  may  include  advantages  and  privileges 
for  life,  or  a  definite  peri^  of  time  as  well 
as  hered  i  tary  ad  vantages  and  pri  v  i  leges.  We 
think,  for  example,  that  a  peerage  for  life, 
with  the  privileges  which  attach  to  a  peer- 
age by  English  law,  cannot  be  conferred,  in 
this  commonwealth,  upon  any  person,  any 
more  than  can  an  hereditary  peerage.  It  has 
been  argued,  on  the  one  hand,  that  the  words, 
*' other  than  what  arises  from  the  considera- 
tion of  services  rendered  to  the  public,"  mean 
or  include  services  which  have  been  rendered 
to  the  public  in  the  past,  and  that  if  a  man, 
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corporation,  or  association  of  men  has  ren- 
dered services  to  the  public  in  the  past,  it  !» 
consistent  with  this  article  that  he  may  obtainr 
advantages  or  particular  and  exclusive  privi- 
leges in  consiaeretion  of  those  services.    Oi¥ 
the  other  hand,  it  is  argued  that  it  is  only  in. 
consideration  of  services  to  be  rendered  to  the 
public  therefor  that  a  man,  corporation,  or 
association  of  men  may  obtain  advantaices, 
or  particular  and  exclusive  privi leges.    Thi» 
provision  is  said  to  have  been  taken  from  the 
Declaration  of  Rights  In  the  Constitution  of 
Virginia  of  1776,  g  4,  where  it  reads  as  fol- 
lows :    **  That  no  man,  or  set  of  men,  are  en- 
titled to  exclusive  or  separate  emoluments  or 
privileges  from  the  community,  but  in  con- 
sideration of  public  services ;  which  not  be- 
ing descendible,  neither  ousht  the  offices  of 
magistrate,  legislator,  or  Judge,  to  be  hered- 
itary. "    In  our  opinion,  the  meaning  of  these 
words  in  this  article,  so  far  as  they  are  ap- 
plicable to  public  offices,  is  that  only  id^ 
consideration  of  services  to  be  rendered  to  the 
public  therefor  can  a  man,  corporation,  or 
association  of  men  obtain  advantages  or  par* 
ticular  and  exclusive  privileges  distinct  fron» 
those  of  the  community.    A  person  may  ob- 
tain the  advantages  or  privileges  attached  to> 
a  public  office  in  consideration  of  his  per* 
forming  the  duties  of  the  office.    It  Is  for  the 
purpose  of  rendering  service  to  the  public  iiK 
a  public  office  that  {^vantages  and  privileges' 
distinct  from  those  of  the  community  may  be 
obtained.    The  meaning  of  this  article  wbb- 
somewhat  considered  In  Hemtt  v.  Charier,  If^ 
Pick.  858,  and  it  was  held  that  Sut.  1818, 
chap.  1 18,  was  not  in  violation  of  the  article. 
It  was  there  held  that  the  leading  purpose  of 
that  statute  was  to  guard  the  public  aeainst 
ignorance,  negligence,  and  carelessnessln  the 
practice  of  physic  and  surgery,  and  that  the 
exclusive  privileges  granted  to  such  persone 
as  shall  have  been  licensed  by.  the  offlcera  of 
the  Massachusetts  Medical  Society,  or  have 
been  graduated  dnctore   of  medicine  froiB 
Harvard  University,  were  only  incidental  to 
the  leading  purpose  of  the  statute.     In  that 
case,  as  in  othera  where  a  license  is  required 
before  any  one  can  engase  in  certain  profes- 
sions or  purauits,  a  servfce  is  rendered  to  the 
public  by  the  exercise  on  the  part  of  those 
licensed  of  the  skill,  knowledge,  and  ex- 
perience required  to  obtain  a  license,  and  by 
the  exclusion  of  ignorant  and  incapable  per- 
sons from  the  pro^ssion  or  punuit.    But  It 
may  be  questioned  whether  this  article  of  the 
Declaration  of   Rights  was  intended  to  ap- 
ply to  private  purauits  and  employments,  and^ 
whether  it  is  not  to  be  confined  to  political 
and  civil  rights  and  privileges. 

The  original  statute  of  1884.  chap.  820, 
concerning  the  civil  service,  required  that 
the  rules  should  provide  *'for  giving  prefer- 
ence in  appointments  to  office  and  prnmotinns- 
in  office  (other  qualifications  being  equal) 
to  applicants  who  served  in  the  army  or  navy 
of  the  Unitefi  States  in  time  of  war  and  have 
been  honorably  discharged  therefrom."  Id. 
^  14.  It  may  be  said  that,  other  qualifica- 
tions being  equal,  there  are  reasons  to  be- 
lieve that  a  veteran  soldier  or  sailor  often* 
will  make  a  better  civil  officer  than  a  per8oi> 
who  never  has  been  subjected  to  the  disci- 
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pline  of  KTTioe  In  war ;  and  it  is  diatlnctlj 
m  public  purpose  to  promote  patriotism,  and 
to  make  oonspicuoua  and  honorable  any  ex 
hibition  of  courage,  constancy,  and  devotion 
to  the  welfare  of  the  state  shown  In  the  pub- 
lic senrioe.  These  things,  we  assume,  the 
leffialature  may  take  into  account,  in  pro- 
▼IdiDg  for  appointments  to  office,  where  the 
qualifications  are  not  prescribed  by  the  Con- 
stitution. Stat  1887,  chap.  487,  proYides 
that  Teterans  may  be  preferred  for  appoint- 
ment to  office  or  employment  in  the  service 
of  the  commonwealth,  or  the  cities  thereof, 
without  haTine  passed  an  examination  under 
the  civil  serVice  rules.  This  statute  only 
gives  a  discretion  to  the  appointing  power, 
which  it  may  or  may  not  exercise,  accord- 
ing to  the  needs  of  the  public  service.  See 
also  Stat  1889,  chap.  478.  Stat  1895,  chap. 
001,  §  1,  amending  Stot  1884,  chap.  890,  § 
14,  makes  compulsory  the  certification  and 
appointment  of  veterans  who  have  been  ex- 
amined and  found  qualified  for  the  positions 
they  seek,  in  preference  to  all  other  persons, 
but  they  must  submit  to  the  same  examina- 
tion as  other  persons.  The  constitutionality 
of  this  section  of  the  statute  is  not  now  be- 
fore us.  The  purpose  of  Stat.  1895,  chap. 
SOI,  §^  2,  6,  is  to  make  the  appointment  of 
veterans  compulsory,  if  they  desire  to  be  ap- 
pointed, whether  the  appointing  power  of 
the  commissioners  think  they  are  or  are  not 
qualified  to  perform  the  duties  of  the  office 
or  employment  they  seek.  Section  6  requires 
a  sworn  statement  of  the  applicant  that  he  is 
qualified  to  perform  the  duties  of  the  position 
he  speks,  but  it  is  notorious  that  persons  the 
least  qualified  to  perform  the  duties  of  an 
office  often  are  the  readiest  to  believe  that 
Uiey  are  qualified  to  perform  them,  and  this 
provision  cannot  be  seriously  taken  as  a 
reasonable  and  adequate  method  of  ascertain- 
ing the  qualifications  of  applicants  for  office 
or  employment  Probably  it  was  because  the 
legislature  felt  that  this  requirement  was  not 
adequate  that  the  certificate  of  three  citiscens 
of  good  repute  was  also  required.  But  the 
obvious  defect  in  this  requirement  is  that  the 
applicant  may  select  the  three  citizens,  and 
they  are  not  required  to  have  any  knowledge 
of  the  qualifications  required,  or  to  be  dis- 
interested or  impartial,  or  to  act  under  any 
sense  of  public  responsibility.  A  man  can- 
not properly  be  a  judge  in  his  own  case,  or 
make  his  servants  and  agents  the  judges. 
Such  a  certificate  cannot  be  regarded  as  a  rea- 
sonable, impartial,  and  adequate  method  of 
determining  the  qualifications  of  applicants 
for  appointment  to  office  or  employment,  if 
it  be  necessary,  under  the  Constitution,  that 
all  persons  appointed  to  ofifce  or  employment 
should  be  adjudged  by  somebody  to  be  quali- 
fied to  perform  Uie  duties  of  the  office  or  em- 
ployment 

The  principal  question  of  law  in  this  case, 
broadly  statea,  is  therefore  as  follows :  Can 
the  le>;islature  constitutionally  provide  that 
certain  public  offices  and  employments  which 
it  has  created  shall  be  filled  by  veterans  in 
preferment  to  all  other  persons,  whether  the 
veterans  are  or  are  not  found  or  thoui^bt 
to  be  actually  qualified  to  perform  the  du- 
ties of  the  offices  and  employments  by  some 
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impartial  and  competent  officer  or  board 
charged  with  some  j>ublic  duty  in  making 
the  appointments?  If  such  legislation  is  not 
constitutional  as  regards  public  offices,  the 
ouestion  incidentally  may  arise  whether  a 
distinction  can  be  made  between  public  of- 
fices, and  employments  by  the  public  which 
are  not  offices.  Fublic  offices  are  created  for 
the  purpose  of  effecting  the  ends  for  which 
government  has  been  instituted  which  are  the 
common  good,  and  not  the  profit,  honor,  or 
private  interest  of  any  one  man,  family,  or 
class  of  men.  In  our  form  of  government, 
it  is  fundamental  that  public  offices  are  a  pub- 
lic trust  and  that  the  persons  to  be  appointed 
should  be  selected  solely  with  a  view  to  the 
public  welfare.  In  offices  which  are  created 
by  the  legislature,  where  the  method  of  ap- 
pointment is  not  prescribed  by  the  Constitu- 
tion, the  legislature  can  take  upon  itself  the 
responsibility  of  selecting  the  persons  to  be 
appointed,  or  can  confer  the  power  of  ap- 
pointment upon  public  officers  or  boards,  or 
upon  the  inhabitants  of  cities,  towns,  or  dis- 
tricts; but  we  think  that  it  is  inconsistent 
with  the  nature  of  our  government,  and  par- 
ticularly with  articles  o  and  7  of  our  Decla- 
ration of  Rights,  that  the  appointing  power 
should  be  compelled  by  legislation  to  ap- 
point to  public  offices  persons  of  a  certain 
class,  in  preference  to  all  others,  v^ithout  the 
exercise  on  its  part  of  any  discretion,  and 
without  the  favorable  judgment  of  some  le- 

gaily  constituted  officer  or  board  designated 
y  law  to  inquire  and  determine  whether  the 
persons  to  be  appointed  are  actually  qualified 
to  perform  the  duties  which  pertain  to  the 
offices. 

There  are  many  employments  by  the  com- 
monwealth, or  by  the  cities  and  towns  of  the 
commonwealth,  which  do  not  constitute  the 
employee  a  public  officer.  The  work  of  the 
commonwealth  and  of  the  cities  and  towito 
must  be  done  by  agents  or  servants,  and  much 
of  it  is  of  the  nature  of  an  employment.  It 
is  sometimes  difficult  to  make  the  distinction 
between  a  public  office  and  an  employment, 
vet  the  title  of  **  public  office**  is  one  well 
known  to  the  law,  and  it  often  is  necessary 
to  determine  what  constitutes  a  public  office. 
Every  copying  clerk  or  janitor  of  a  public 
building  is  not  necessarily  a  public  officer. 
With  reference  to  such  and  similar  employ- 
ments, it  mtkj  be  suggested  that,  if  the  leg- 
islature can  give  pensions  to  veteran  soldiers 
and  sailors,  it  may  grant  them  on  condition 
that  the  pensioners  shall  render  such  service 
to  the  commonwealth,  or  to  its  cities  and 
towns,  as  they  can ;  that  they  may  be  em- 
ployed and  paid  wages  or  a  salary,  partly  in 
consideration  of  the  services  they  render,  and 
partly  in  recognition  of,  and  as  a  reward  for, 
the  services  which  they  have  rendered  to  the 
commonwealth  in  the  past  We  have  not 
found  it  necessarv,  however,  in  the  present 
case  to  consider  the  authority  of  the  legisla- 
ture to  grant  pensions  or  pecuniary  rewards 
for  past  services  to  the  state,  whether  the 
pensions  and  rewards  be  absolute,  or  condi- 
tional upon  the  rendering  of  some  service, 
because,  in  our  opinion,  the  persons  ap- 
pointed to  the  detective  department  of  thi 
district  police  force  of  the  commonwealth, 
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under  Pub.  Stat.  chap.  108,  and  the  acts  in 
amendment  thereof,  are  public  officers,  and 
not  merely  employees  of  the  commonwealth. 
They  are  appointed  by  the  governor  for  the 
term  of  three  years,  subject  to  remoYal  by 
the  gOYemor,  and  they  ''have  and  exercise 
throughout  the  commonwealth  all  the  powers 
of  constables  (except  the  serrioe  of  cIyII  proc- 
ess) ,  police  officers,  and  watchmen,  and  may 
be  transferred  from  one  district  to  another, 
in  the  discharge  of  their  duties ;  and  the  gov- 
ernor may  at  any  time  command  their  serv- 
ices in  suppressing  riots  and  in  preserving 
the  peace. "  They  gi  ve  bonds  to  the  treasurer 
of  tne  commonwealth,  and  receive  a  stated 
salary  from  the  treasury  of  the  common- 
wealth. They  have  and  exercise  some  of  the 
powers  of  the  government.     We  are  of  opin- 


ion that  S%  2,  6.  Stat.  1895,  chap.  50t,  so  far 
as  they  purport  absolutely  to  give  to  veterans 
particular  and  exclusive  privileges,  distinct 
from  those  of  the  communitv,  in  obtaining 
public  office,  cannot  be  upheld  as  enactments 
within  the  constitutional  power  of  the  gen- 
eral court.  The  result  is  that  the  commis- 
sioners were  not  authorized  by  Stat.  1895, 
chap.  501,  g§  2,  6,  to  place,  without  an  ex- 
amination, the  name  of  Edward  D.  Bean  at 
the  head  of  the  list  to  be  certified  for  appoint- 
ment upon  the  detective  force  of  the  district 
police  of  the  commonwealth,  in  preference  to 
all  other  applicants  not  veterans  or  women, 
and  that  they  should  be  commanded  to  strike 
his  name  from  the  list. 
MandaiMU  to  iaue  accordingly. 
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1.  Indoraers  fbr  one  dolnir  tnudnefls  In 
his  own-  name  who  are  eompelled  to 

pu  the  note  are  oreditora  within  the  protection 
of  code  1892,  f  4S28i,  maktair  property  used  or  ac- 
quired by  such  person  in  his  business  liable  for  his 
debtSi  and  they  may  seoure  tbemsel^es  by  taking 
a  bill  of  sale  of  such  property. 

8.  Goods  sold  to  a  trader  fbr  resale  under 
a  contract  retalDlnir  title  in  the  vendor  until  they 
are  paid  for  and  maklnff  the  purchaser  agent  for 
their  sale  are  required  or  used  in  bis  business 
within  the  meaning  of  Oode  180K,  f  4284,  making 
such  property  of  one  doing  bu^ness  under  his 
own  name  without  disclosing  his  principal  or  part- 
ner liable  for  his  debts. 

(February  84,1898.) 

APPEAL  b^  plaintiff  from  a  Jadgnaent  of 
the  Circuit  Court  of  Adams  County  in 
favor  of  defendants  in  an  action  brought  to  re- 
cover possession  of  certain  personal  property 
which  defendants  had  purchased  of  J.  M. 
Bmiiba  bat  which  plaintiff  alleged  belonged  to 
It    Affirmed. 

Appellant  delivered  to  Smitha  some  bugles 
under  a  written  contract,  he  paying  part  cash 
and  giving  a  note  for  the  balance  of  the  pur- 
chase price.  Under  the  contract  Smitha  was 
to  hold  the  goods  and  their  proceeds  as  agent 
for  plaintiff  until  they  were  paid  for  in  full  and 
in  making  sales  he  was  to  act  as  agent  for 
plaintiff. 

Further  facts  appear  in  the  opinion. 

Jteara.  Martin  A  Conner*  for  appellant: 

An  agent  can  act  only  within  the  scope  of 

bis  authority  or  in  accord  with  the  usage  of 

trade;  and  whenever  the  property  of  a  party 

has  been  wrongfully  misapplied  by  his  agent 

NOTB.— As  to  the  effect  of  reserving  title  on  a 
bailment  for  sale  as  against  creditors,  see  note  to 
fiamee  Safe  &  L.  Go.  v.  Bloch  Bros.  Tobacco  Co. 
(W.ya.)SL.B.A.88Q. 
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or  a  trust  fund  converted  Into  another  spedes 
of  property  if  the  identity  can  be  traced  it  may 
be  followed  by  the  owner  or  held  in  its  new 
form  liable  to  his  rights. 

Evans,  Principal  &  Agent,  bk.  8,  chap.  7, 
%  8;  Story,  Agency,  §  80;  2  Kent,  Com. 
(original)  p.  625;  Smith,  Mercantile  Law,  8d  ed. 
chap.  5,  g  4,  p.  178;  Tiedeman,  Sales,  §  817; 
Warner  v.  Martin,  52  U.  S.  11  IIow.  209,  18 
L.  ed.  667. 

This  was  an  agreement,  to  the  knowledge  of 
both  parties,  that  the  transfer  should  be  made 
in  consideration  of  the  extinguishment  of  an 
antecedent  debt  of  Smitha;  it  was  a  transaction 
involving  property  which  Smitha  held  only  as 
agent;  it  was  done  far  out  of  the  usual  coarse 
of  trade;  it  was  done  under  circumstances  and 
with  such  knowledge  on  the  part  of  appellees 
as  the  law  terms  "notice;"  under  circumstances 
where  a  reasonable  man  of  ordinary  prudence 
would,  and  appellees,  with  every  facility  and 
perfect  ease,  could  and  should,  have  made  in- 
quiry which  would  have  revealed  the  rights  of 
appellant. 

Warner    v.    Martin,   supra;    Journey  t. 
PrieiUy,  70  Miss.  584. 

An  agent  holding  property  of  bis  principal 
for  sale  may  make  a  valid  sale  thereof  in  market 
overt  or  in  the  usual  course  of  his  employment, 
but  cannot  transfer  or  dispose  of  the  same  in 
payment  of  his  own  debts,  and  this  whether  the 
transferee  or  pledgee  was  ignorant  of  the  rights 
of  the  principal. 

Smith.  Mercantile  Law,  8d  ed.  chap.  5,  §  4, 
p.  178:  Evans,  Principal  A  Agent,  bk.  8,  chap. 
7,  p.  480,  g  8;  Tiedeman,  Sales,  §  317;  Warner 
V.  Martin,  iupra. 

In  sales  of  personalty  where  the  prepayment 
of  the  price  is  made  a  condition  precedent,  no 
title  passes  to  the  vendee.  Especially  is  this 
the  case  where  title  is  expressly  reserved  by  the 
vendor. 

Benjamin,  Sales.  4th  Am.  ed.  §  820,  and 
notes:  Tiedeman,  Sales,  §§  85-87, 203, 206, 825, 
p.  526;  Focdiek  v.  JSehaU,  99  U.  8.  285,  25  L. 
ed.  889;  Foediek  v.  Southwestern  Car  Co.  99  U. 
S.  256.  25  L.  ed.  844;  Warners.  Martin, supra; 
Boicden  y.  Cray.  49  Miss.  550;  21  Am.  A  Eng. 
Enc.  Law,  title  Sales,  sabtitle  CondiUonal  Sa&^ 
and  note. 
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If  penoDal  property  Is  aold  upon  condition 
precedent,  as  tne  prepayment  of  the  purchase 
price,  and  title  is  impliedly  or  expressly  re- 
served to  the  vendor,  no  title  passes  to  the  ven- 
dee; the  vendor  may  follow  the  property  in  the 
handa  of  innocent  third  persons  who  have 
acquired  the  same  for  value  or  of  seizing  credit- 
ors of  the  vendee. 

Benjamin,  Sales,  Bennett's  Notes,  4th  Am. 
ed.  §  820,  and  notes;  Tiedeman,  Sales,  $  203, 

Sp.  808,  Sa^.  317. 825,  62&-529:  21  Am.  &  £ng. 
;nc.  Law,  title  SaUa,  subtitle  Conditional  8aU$; 
Fomiiek  v.  Sehall,  and  Wam&r  v.  MarttP, 
mipra/Kete/ivm  v.  Brennan,  58  Miss.  506;  Duke 
V.  ShaMrford,  56  Miss.  652;  Oapden  v.  Ti^, 
68  Miss.  681;  Tttfta  v.  Stone,  70  Miss.  54; 
Journey  v.  Priestly,  Id.  584. 

Where  the  purchase  price  is  payable  in  instal- 
ments, and  a  portion  of  the  same  has  Iwen  paid, 
the  vendor  may  retake  the  property  without 
tenderioff  back  tbe  money  received  by  hiuL 

Dederuk  v.  Wdfe^  68  Miss.  500;  Dukev, 
JBhaddtford,  eupra;  Tiedeman,  Sales,  g  825, 
p.  529. 

Annotated  Code,  g  4284,  known  as  the  ''bust- 
nesa  sign"  section,  does  not  apply  to  the  sale 
involved  in  the  case  at  bar. 

The  object  of  this  statute  was  to  prevent  the 
asaertion  of  secret  rights  that  woula  operate  as 
fraud  npcQ  innocent  parties. 

It  ia  not  pretended  that  appellant  had  any 
right  or  interest  in  Smitha's  business  other  than 
that  of  persons  who  might  have  sold  him  prop- 
erty under  similar  circumstances  or  of  bis 
Seneral  creditors.  The  bulk  of  the  commercial 
QsJnesa  of  this  country  is  done  upon  terms  of 
credit.  On  account  of  the  losses  to  creditors 
many  of  tbem  adopted  the  plan  of  reserving 
in  themselves  title  to  their  goods  until  paid  for, 
and  the  majority  of  the  courts  of  the  union 
have  decided  that  such  sales  were  perfectly 
fair,  equitable,  and  legitimate. 

If  a  fraud  were  committed  upon  any  one  in 
BQch  a  case,  would  it  not  be  upon  the  owner  of 
property  who  on  the  faith  of  the  security  given 
him  by  the  established  law  of  a  state  should 
part  with  the  possession  of  his  property  on 
terms  of  securitv  theretofore  sufficient  for  his 
protection,  and  then  be  told  that  his  security  is 
worthless? 

Kotice  did  not  affect  a  creditor  asserting  his 
rigbta 

Oumhel  v.  Koon,  50  Miss.  266;  Wolfi.  Kahn, 
62  Miss.  814. 

Sen  ion  4284  makes  no  difference  in  the 
priority  of  creditors. 

Dodde  V.  Pratt,  64  Miss.  126;  Oayden  v.  Tufte, 
68  Miss.  691;  Kinney  v  Paine,  Id.  258;  Tttfti 
▼.  Stone,  70  Miss.  54. 

Jfetars.  Prober  Ss  Clinton  for  appellees. 

Woods*  J.,  delivered  the  opinion  of  the 
eonrt: 

The  following  excerpt  from  the  agreed 
statement  of  facts  found  in  the  transcript 
will  demonstrate  that  appellees  were  credit- 
ors of  Smitha  in  the  sum  of  $1,700,  vie,: 
Smitha,  being  "insolvent,  and  in  failing  cir- 
cumstances, and  owing  the  banking  house  of 
Britton  &  Eoontz  the  sum  of  $1,700  upon 
notes  dated  February  27,  1894,  and  January 
11,  1895,  shortly  falling  due,  on  which  the 
said  defendants,  Turley  A  Parker,  were  ac- 
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commodation  indoraers,  proposed  to  the  said 
defendants  that  as  he  (Smitha)  would  be  un- 
able to  meet  said  notes  at  maturity,  and  aa 
they  would  have  them  to  pay,  that  if  thej 
(Turley  A  Parker)  would  take  up  said  notes 
and  assume  certain  other  obligations  owing 
by  said  Smitha,  that  he  (Smitha)  would  make 
them  a  bill  of  sale  to  the  property  hereafter 
mentioned ;  that  the  said  defendants  did  take 
up  said  notes  by  the  payment  of  the  $1,700, 
and  assumed  the  payment  of  $600,  due  by 
said  Smitha  for  rent  in  arrears ;  whereupon 
the  said  Smitha,  on  the  16th  day  of  Febru- 
ary, 1895,  in  consideration  of  a  receipt  in 
full  for  the  $1,700  paid  by  the  defenoants, 
and  the  assumption  of  the  payment  of  said 
$600,  sold  his  said  business,  including  horses, 
carriages,  buggies,  hameas,  book  accounts, 
etc.,  to  the  said  defendants,  Turley  &  Parker.** 
It  thus  appearing  that  appelleea  were  cred- 
itors of  Smitha,  under  the  authority  of  Howe 
V.  Kerr,  69  Miss.  811,  they  are  clearly  en- 
titled to  be  protected  by  the  sale  to  them  l^ 
their  debtor  to  the  extent  of  the  $1, 700.  Sec- 
tion 4284,  Code  1892  (Code  1880,  §  1800), 
protects  the  rights  acquired  by  appelleea 
under  the  sale  to  them  from  their  debtor  to 
the  extent  indicated.  The  agreed  statement 
of  facts  shows  that  Smitha  transacted  the 
business  of  a  livery  and  sales  stable,  includ- 
ing the  sale  of  carriages,  buggies,  etc.,  and 
that  the  only  sign  used  at  the  place  of  such 
business  was  one  with  the  words,  "J.  M. 
Smitha,  Proprietor,"  and  that  the  property 
in  this  liti^tion  was  used  and  acquired  in 
that  business.  As  to  Smitha's  creditors,  the 
property  was  liable  for  his  debts,  and  waa 
In  all  respects  to  be  treated  as  his  property 
in  favor  of  his  creditors.  As  was  said  in 
Howev.  Kerr:  "They  [the  creditors]  might 
have  subjected  it  [the  property  in  contro- 
versy] to  their  demands  by  proceeding  at  law 
to  Judgment  and  execution,  and  wlat  the 
law  would  have  done  it  was  permissible  for 
the  parties  to  do."  As  to  the  debt  of  $600, 
due  by  Smitha  for  rent,  and  assumed  by  ap- 
pellees, g  4284,  Ck)de  1892*,  has  no  applica- 
bility. To  the  extent  of  this  $600  Turley  A 
Parker  were  purchasers. 

This  brinffa  us  to  the  remaining  conten- 
tion, vie.:  Can  the  purchasers  be  protected 
In  their  title  to  the  property  thus  acouired 
from  Smitha  against  the  claim  of  appellants, 
Smitha's  vendors,  who  by  their  written  con- 
tract with  Smitha,  retained  title  to  the  prop- 
erty conditionallv  sold  him  until  the  pur- 
chase price  should  be  paid  Smitha  being  a 
trader  actively  engaged  in  the  business  of 
livery  and  selling  carriages  and  buggiea, 
and  having  authority  in  the  contract  itself 
to  sell?     The  propounding  of  the  proposi- 

*That  section  was  as  followB: 

Seotloa  4S84  (Code  of  188Q,  t  ISOO):  Business  sign, 
and  wtaat  to  oontain.  If  any  person  shall  transact 
buslnees  as  a  tirader  or  otherwise,  with  tbe  addition 
of  the  words,  **ajrent,»'  "factor,"  **aDd  oompany,»» 
or  "A  Go.,**  or  like  words,  and  fail  to  disclose  the 
name  of  his  principal  or  partner  by  a  sign  in  letters 
easy  to  be  read,  placed  conspicuously  at  the  house 
where  such  buslnesB  is  transacted,  or  if  any  person 
shall  transact  business  In  his  own  name  without 
any  such  addition,  all  the  property,  stock,  money, 
and  choses  in  action  used  or  acquired  in  such  bun^ 
nesB  shall,  as  to  the  creditors  of  any  such  person, 
be  liable  for  his  debts,  and  be  in  all  respects  treated 
in  f a^or  of  his  creditors  as  his  property. 
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tion  dfacloMS  featureB  which  distioji^utsh  the 
caM  from  thofle  where  the  conditional  sale 
is  made  of  articles  for  the  use  and  consump- 
tion of  the  buyer,  or  when  the  property  is 
not  sold  to  a  trader  presumptively  for  resale, 
but  for  the  use  of  the  buyer.  The  books, 
including  our  own  state  reports,  abound  in 
cases  of  these  characters,  and  the  rule  is  well 
settled  with  us  that  here,  in  such  cases,  the 
title  of  the  conditional  sale  will  be  protected. 
The  prescDt  case  is  wholly  unlike  any  here- 
tofore decided  in  this  court,  and  must  be 
determined  independently  of  former  adjudi- 
cations. In  the  case  before  us  the  Tehicles 
were  presumably  sold  to  Smiths  for  resale. 
The  course  of  business  and  common  observa- 
tion would,  perhaps,  raise  that  presumption. 
But  no  resort  need  be  necessarily  had  to  pre- 
sumption. The  seller  has,  in  its  contract, 
expressly  authorized  a  resale  by  its  vendee. 
True,  the  contract  shows  a  retention  of  title 
in  the  seller  until  payment  fully  made,  but, 
true  also  is  it,  the  seller  has  authorized  the 
buyer  to  resell.  To  resell  was  one  of  the 
two  purposes  had  in  view  by  both  parties  to 
the  contract.  Now,  what  effect  shall  be 
given  to  these  conflicting  and  inconsistent 
terras  of  the  contract?  And  especially  what 
effect  shall  be  given  to  these  inconsistent 
terms  when  the  buyer  is  not  only  apparently 
clothed  with  all  the  indicia  oi  ownership, 
but  when  by  the  contract  itself,  thejtisdia- 
ponendi  is  unequivocally  conferred  on  the 
buyer?  It  would  seem  that  only  one  answer 
can  be  returned  to  these  ouestions.  To  per- 
mit the  Tender  in  a  conditional  sale  of  per- 
sonal property,  bought  in  the  course  of  tnide 
for  resale,  to  retain  title,  and  at  the  same 
time  authorize  the  buyer  to  resell,  would 
operate  as  a  fraud  upon  innoccDt  purchasers. 
This  case  falls  within  a  well -recognized  ex- 
ception to  the  general  rule  that  no  one  can 
convey  to  another  any  better  title  than  he 
himself  has.  Benjamin  in  his  work  on  Sales 
(^g  448,  449)  states  with  perspicuity  this  ex- 
ception. In  g  448,  vol.  1,  4th  Am.  ed.,  the 
author  uses  this  language :  **  The  seller  may 
be  estopped  from  claiming  title,  as  against 
a  bona  fide  purchaser  from  the  buyer  in  pos- 
session, by  giving  the  buyer  evidence  of  title 
or  authority  to  sell. "  And  in  the  succeed- 
ine  section  an  elaborate  citation  from  Leigh 
Brog.  V.  Mobile  d  0,  B,  Go.  58  Ala.  165,  is 
made,  in  which  the  exception  to  the  maxim, 
Nerno  dat  out*  nan  habet,  is  strongly  pre- 
sented. Said  Brickell,  Oh.  J.,  in  that  case: 
**  If  the  person  intrusted  with  the  possession 
of  the  goods,  and  with  the  indicia  of  owner- 
ship, or  of  authority  to  sell,  or  otherwise 
dispose  of  them,  in  violation  of  his  duty  to 
the  owner,  sells  ^xi  an  innocent  purchaser, 
the  sale  will  prevail  against  the  rff  ht  of  the 
owner."  To  the  same  effect  the  following 
cases  will  be  found :  Wilder  ▼.  Wileon,  16 
Lea,  548;  WineheeUr  Wagon  Worke  eft  Mfg, 
Co.  Y.  Carman,  109  Ind.  81,  68  Am.  Rep.  882 ; 
Ludden  v.  Haeen,  81  Barb.  650 ;  Fitzgerald  v. 
Fuller,  19  Hun,  180 ;  Cole  ▼.  Jfann,  62  N.  T. 
1 ;  AnningUm  v.  Eouston,  88  Vt.  448,  91  Am. 
Dec.  866 ;  Bogera  ▼.  WhiUhouee,  71  Me.  222 ; 
Burbank  v.  Orooker^  7  Gray,  158,  66  Am. 
Dec  470 ;  HaMm  t.  Waaren,  115  Mass.  514 ; 
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McMahon  y.  Shan,  12  Pa.  229,  51  Am.  Dec. 
601. 

The  only  case  seen  by  us  in  direct  conflict 
with  the  view  which  we  adopt  as  the  second 
one  is  that  of  Lewie  v.  MeCaSe,  49  Conn.  41, 
44  Am.  Rep.  217.  But  that  opinion  seema 
to  have  rested  largely  upon  the  idea  that  the 
contract  in  that  litigation  was  made  upon  and 
induced  by  the  spirit  and  drift  of  the  former 
Connecticut  decisions  in  similar,  though  not 
identical,  cases.  Near  the  conclusion  of  that 
opinion  this  language  is  employed:  ''Pos- 
session, with  the  jue  dieponendi  added,  has 
been  regarded  by  many  courts  as  a  sufficient 
reason  for  declaring  a  contract  colorable  and 
fraudulent  without  regard  to  the  real  intent 
of  the  parties.  BunTp,  Fraud.  Conv.  123, 
and  cases  there  referred  to.  We  concede  that 
there  is  much  force  in  the  reasoning  support- 
ing such  a  rule,  but  at  the  same  time  we 
must  bear  in  mind  the  spirit  and  drift  of  our 
own  decisiens  as  they  may  have  induced  the 
making  of  such  contracts."  Many  states 
have  of  late  years  enacted  statutes  requiring 
the  recordation  of  contracts  in  which  title  is 
retained  In  the  yendor,  and  many  adjudica- 
tions may  be  found  under  such  statutes ;  but 
the  cases  cited  by  us  were  decided  independ- 
ently of  statute,  and,  as  it  appears,  before 
the  enactment  of  statutes. 

Affirmed, 


YAZOO  &  MISSISSIPPI  VALLEY  RAIIr 

WAY  COMPANY,  4ppt. 

t. 

J.  C.  DAVIS  et  at. 
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!•  Whether  aaob8traeiedlMky0a' 
wAterooorse  or  not  maybe  upon  the  evl* 
denoe  a  question  for  the  Jury. 

8.  The  ftkct^that  overflows  of  sorfiaeo 
w&ter  and  water  fkH>iii  a  river  and  streams 
upon  low  land  are  somewhat  deepened  and  some- 
what more  prolonsred  when  they  occur  on  ao- 
oouDt  of  the  oonstruotlon  of  a  railroad  embank- 
meot  with  large  and  numerous  trestles  to  provide 
for  the  panage  of  the  water  does  not  mijce  tbo 
railroad  company  liable  where  there  is  nothins 
to  show  that  trestles  in  lieu  of  the  embank  meot 
would  be  as  economical  or  make  as  safe  and 
proper  a  roadway. 

(March  2, 1808.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Leflore  County  in 
favor  of  plaintiffs  in  an  action  brought  to  re- 
cover damages  for  the  alleged  wrongful  ob- 
struction by  defendant  of  water  flowing  over 
plaintiffs'  land.     Beveraed. 

The  facts  are  stated  in  the  opinion. 

Meaara.  Majres  A  Harris  and  Rush  Ik 
Gardner  for  appellant. 

Meaara.  Coleman  Sb  Somerville  for  ap- 
pellees. 

NOTB.— On  the  question.  What  is  surface  water? 
including  the  subject  of  overflowing  river  bankSft 
see  noU  to  Cairo,  Y.  A  a  B.  Co.  v.  Brevoort  {Q.  GL 
D.  Ind.)  26  L.  B.  A.  627. 
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Cooper.  Ch.  J.,  deli  Tared  the  opinion  of 
"the  court : 

In  8inai  ▼.  LauisviOe,  JV.  0,  d  T,  R  Ch. 
"71  Hits.  647,  we  held  that  under  circum- 
stances a  railroad  company  whose  roadbed 
obstructed  surface  water,  and  threw  it  back 
■upon  the  lands  of  the  adjoining  owner,  would 
be  liable  to  him  for  the  damajres  thereby  in- 
<flicted.  In  Kama*  City,  M,  d  B.  R.  (h,  v. 
Smith,  72  Miss.  677,  27  L.  R.  A.  762,  we  also 
■lield  that  under  circumstances  a  railroad  com- 
pany would  not  be  liable  to  an  adjoining 
owner  for  obstructing  the  flood  waters  of  a 
«tream,  which  were  flowing  in  an  unbroken 
oument  alone  the  course  oi  the  stream,  and 
which  would  ordinarily,  under  the  rules  of 
the  common  law,  be  considered  and  dealt 
'With  as  a  part  of  the  stream.  We  need  not 
-etate  the  facts  of  those  cases,  nor  repeat  at 
length  what  was  therein  said  of  the  legal 
principles  on  which  the  decisions  rest.  In 
the  present  appeal  the  facts  are  substantially 
fthese :  The  appellees  own  a  tract  of  land 
near  the  Junction  of  Big  Sand  creek  and  the 
Tallobusha  river.  The  river  flows  from  the 
oiortheast  to  the  southwest,  and  the  general 
oourae  of  V&a  appellant's  road  is  parallel  with 
^e  river,  and  from  a  mile  to  a  mile  and  a 
iialf  east  thereof.  Big  Sand  creek  comes  in 
from  the  southeast,  flowing  to  the  northwest, 
^ntil  near  the  appellees'  land  when  it  is 
turned  to  the  northeast,  and,  after  passing  a 
'inile  or  more  in  that  direction,  turns  to  the 
north,  and  then,  running  nearly  west,  emp- 
•ties  into  the  river.  After  leaving  the  lands 
of  appellees,  and  before  reaching  the  river, 
Big  Sand  creek  receives  the  waters  of  Teoc 
-creek,  a  stream  flewing  from  southeast  to 
northwest.  In  the  irregular  parallelogram 
between  the  river  and  the  creek  the  roadbed 
of  the  defendant  runs  at  a  distance  of  a  mile 
or  more  from  the  river,  and  of  a  half  mile, 
more  or  less,  from  the  creek.  Running  out 
from  the  Big  Sand  creek,  and  in  the  direction 
of  the  river,  at  its  nearest  points,  are  several 
bayous,  with  clearly  defined,  but  not  deep, 
ohannols.  These  bayous  continue  as  such  be- 
j^ond  the  line  of  the  railroad,  and  some  of 
them—possibly  all — lose  their  character,  and 
4ire  merged  into  the  basin  east  of  the  river. 
When  the  waters  of  the  creek  are  high,  and 
those  of  the  river  are  low,  the  water  from 
the  creek,  and  the  overflowing  waters,  and 
surface  waters  run  down  through  these  bay- 
ous to,  or  towards,  the  river.  Sut  when  the 
waters  of  the  river  are  at  flood,  they  run 
eastward  through  the  bayous  to  the  creek. 
This  was  the  condition  of  things  before  the 
railroad  was  built,  and  from  this  it  appears 
that  the  lands  of  the  plaintiffs,  situated  be- 
tween the  creek  and  the  river,  are  in  a  sort 
of  basin,  which  have  in  a  greater  or  less  de- 
gree  been  always  subject  to  overflow ;  the  wa- 
ters of  the  Big  Sand  creek  overflowing  them 
from  east  to  west  when  the  river  was  low  and 
the  creek  high,  and  the  waters  from  the  river 
overflow Ing  them  from  west  to  east  when  the 
river  was  at  flood.  East  of  the  creek  are  other 
lands  of  the  plaintiffs,  and  damages  in  this 
action  are  sought  for  the  injury  done  to  the 
lands,  both  east  and  west  of  the  creek.  When 
the  railroad  was  constructed,  in  the  year  18H6, 
much  of  it,  for  the  first  mile  or  two,  south 
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of  the  point  where  it  crossed  Big  Sand  creek, 
was  built  upon  trestles.  In  tne  year  1899 
the  company  filled  up  a  large  portion  of  these 
trestles  with  earth,  forming,  when  filled,  a 
solid  roadbed ;  but.  as  appears  from  a  map 
used  on  the  trial  of  the  cause,  and  made  a 
part  of  this  record,  there  yet  remains  about 
1,800  feet  of  trestlework  (including  the  bridge 
of  800  feet  across  the  Big  Sand)  from  the 
point  where  the  road  crosses  the  creek  to  the 
first  bayou  south  of  and  adjoining  plaintiffs' 
land,  and  of  these  trestles  nearly  1,000  feet 
are  over  the  bavous  and  along  the  lowlands 
of  the  plaintiffs*  farms.  The  plaintiffs  al- 
lege :  That  their  **said  lands  are  situated  in 
what  is  known  as  the  'Yazoo  and  Mississippi 
Delta, '  and  are  almost  level.  That  there  are 
occasional  elevations  into  ridges  of  slight 
elevation,  and  occasional  depressions  of 
slight  extent,  which  latter  at  certain  sea- 
sons overflowed.  Tliat  the  streams  passing 
through  and  near  to  said  lands  are  very  shal- 
low, and  their  waters  flow  very  sluggishly. 
That  the  beds  and  banks  of  the  streams  are 
incapable  of  containing  the  waters  in  the 
rainy  seasons,  but  they  are  bordered  by  low 
or  overflowed  lands,  which  at  such  times 
assist  in  carrying  off  the  excess.  That  all 
of  the  small  streams,  bayous,  and  sloughs, 
and  creeks  draining  the  said  lands  flow 
in  a  westerly  direction,  and  empt7  into  the 
Yallobusha  river,  which  river  flows  in  a 
south-westerly  direction,  but  with  a  wind- 
ing course,  about  2  miles  distant  from  their 
lands.  Said  lands  are  about  8  or  4  miles 
distant  from  what  is  known  as  the  'Hills,* 
where  the  surface  of  the  earth  rises  abruptly 
into  hills  of  great  elevation  and  dimensions ; 
that  there  is  a  gradual  slope  in  the  earth *s 
surface  westward  from  the  foot  of  the  hills 
to  the  Yallobusha  river,  and  ttie  usual  and 
ordinary  waters  passing  through  and  near  to 
the  lands  aforesaid  from  the  east  found  egress 
in  a  harmless  course,  by  the  two  creeks.  Big 
Sand  and  Teoc,  into  the  river.  That  in  the 
rainy  season,  which  annually  occurs  in  the 
spring  of  the  year,  as  well  as  at  other  times 
of  heavy  rainfalls,  quantities  of  water  rush 
down  from  the  high  lands,  and,  overflowing 
the  two  creeks,  passed  into  the  adjacent  low 
and  overflowed  lands,  and  were  conveyed 
from  off  the  lands  of  the  plaintiffs  by  four 
streams  or  bayous,  to  wit,  Sand  Bayou  and 
a  prong  of  Sand  Bayou,  Stump  Bayou,  and 
a  prong  of  Stump  Bayou."  The  declaration 
further  alleges  that  when  the  railroad  was 
built  trestles  of  sufficient  sizes  were  left  for 
the  passage  of  the  waters,  but  that  the  de- 
fendant, without  due  regard  to  the  rights  of 
the  plaintiffs,  in  the  year  1892  filled  up  a 
large  part  of  the  trestles,  obstructed  the  bay- 
ous, and  left  insufficient  escape  for  the  wa- 
ters, thus  throwing  them  back  upon  plain- 
tiffs* lands,  increasing  the  depth  of  the  water 
upon  the  lands  that  were  accustomed  to  over- 
flow, overflowing  other  lands,  and  materially 
Srolonging  the  period  for  which  the  over- 
ows  remained  on  the  lands. 
Stating  the  case,  as  found,  most  favorably 
for  the  plaintiffs,  it  may  be  said  that  their 

J  property  consists  of  what  is  known  as  "low 
anas,"  subject  to  overflow  in  great  part  by 
ordinary  floods,  with  a  few  ridges,  of  not 
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Sreat  extent,  parts  of  which  were  above  or- 
inary  OYerflows,  and  poesibly  a  small  part 
not  subject  to  overflows  even  In  exception- 
ally hl|2:h  water ;  that  the  construction  of  the 
road  and  the  filling  in  of  the  trestles  has  to 
some  extent  deepened  the  overflows  from  the 
surface  water  and  the  waters  from  Big  Sand 
creek,  where  the  Yallobusha  river  is  low,  and 
subjected  to  overflow  on  the  whole  body  of 
the  land,  from  80  to  100  acres,  which,  but 
for  the  roadway,  might  have  been  brought 
into  cultivation ;  that  no  additional  land  is 
subject  to  overflow  from  the  Yallobusha 
river,  but  that  overflows  from  that  river  as 
well  as  from  the  Big  Sand  are  somewhat 
prolonged  in  time  when  they  do  occur. 
There  is  no  evidence  that  the  road  is  improp- 
erly constructed,  except  as  may  be  interred 
from  the  foregoing  facts ;  and  there  is  noth- 
ing to  show  uiat  to  construct  and  mantain 
trestles  would  be  as  economical  as  to  make 
the  roadbed,  or  that,  when  constructed,  they 
would  form  as  safe  or  proper  roadway.  It 
is  affirmatively  shown  that  the  trestles  or 
bridges  at  the  creek  and  at  all  of  the  bayous, 
except  one,  ire  of  far  greater  capacity  than 
the  bayous  and  the  creek,  and  it  is  not  shown 
that  any  appreciable  or  ascertainable  injury 
has  resulted  from  obstructinfz:  that  bayou,  the 
water  flowing  through  that  having  been 
turned  southward  along  the  railroad,  and 
emptying  now  into  Stump  Bayou.  The  per- 
emptory instruction  prayed  by  the  defenoant 
was  properly  refused,  for  the  reason  that, 
whether  Uiis  obstructed  bayou  was  a  water 
course  was,  under  the  evidence,  a  question 
for  the  Jury ;  and  if  it  was,  the  defendant  was 
liable  to  the  plaintiffs  for  such  injury  as  they 
sustained  by  its  obstruction,  and  if  no  injury 
could  be  proved  to  nominal  damages.  Ohap- 
man  v.  Oopeiand,  55  Miss.  476.  In  all  other 
respects  the  course  of  the  trial,— the  instruc- 
tions ffiven  and  refused, — proceeded  along 
radically  erroneous  lines. 

The  fundamental  error  which  colored  and 
controlled  the  whole  case  was  that  the  defend- 
ant company  was  under  the  dutv  of  so  con- 
structing its  roadway  as  to  afford  exit  for  all  | 
except  ''unprecedented'*  overflows,  and  in 
treating  the  fill  ins  of  its  trestles  on  lowlands 
as  obstructions  of  a  water  course.  Nature 
failed  to  afford  sufficient  exits  for  the  waters 
which  are  the  source  of  the  plaintiffs'  injury, 
and  it  is  not  the  law  that  the  defendant  was 
under  the  duty  of  so  constructing  its  road- 
way as  to  preserve  the  land  of  the  plaintiffs 
from  all  Injury  by  reason  of  water  to  which 
it  would  not  have  been  subject  in  its  natural 
state.  The  plaintiffs'  farm  is  so  situated  as 
to  be  subject  to  a  sort  of  ebb  and  flow  in- 
undation, sometimes  from  the  eastern  waters 
of  Big  Sand  creek,  at  others  from  the  western 
waters  of  the  Yallobusha  river.  Through 
this  basin,  the  company,  either  by  contract 
or  condemnation,  obtained  a  right  to  locate 
Its  roadwav.  Power  was  conferred  upon  it 
by  the  legislature  to  build  the  road,  on  con- 
dition only  that  by  contract  or  condemnation 
proceedings  it  should  compensate  the  own- 
ers whose  property  was  to  be  taken.  'This  it 
has  done,  and  is  the  owner  of  the  land,  with 
the  right  to  use  it  as  such,  for  the  legitimate 
purposes  for  which  it  was  secured.    For  all 
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injuries  flowing  from  the  lawful  and  proper 
construction  of  its  roadway  it  has  already 
paid.     In    condemnation    proceedings,    all 
special  damages,  present  and  prospective,  to 
the  owners  of  land,  resulting  or  to  result  froiA 
properly  constructing  and  maintaining  it» 
roaa,  constitute,  as  to  such  owner,  a  single 
indivisible  cause  of  action,  and  it  is  con- 
clusively presumed  that  the  commissionera- 
in  making  their  award  in  cases  of  condemna- 
tion have  considered  and  awarded  damagea 
for  all  such  injuries;  and.  if  the  way  ha* 
been  secured  by  contract  with  the  owner,  that 
he  has  demanded  and  received  full  compen- 
sation therefor.    And  if  it  may  reasonably 
be  supposed  that  a  proper  construction  of  th» 
road  will  subject  adjoining  land  to  overflow, 
or  obstruct  its  drainage,  such  damages  should 
be  estimated  and  allowed  for.    SuUivan  ▼. 
Lafayette  (Jaunty  Supers.  58  Miss.  700 ;  Tatoo- 
Mtesiseippi  Delta  Leiee  Oomrt,  v.  HarkierwBda^ 
62  Miss.  807 ;  Biehardi&n  v.  Levee  Oomre.  6S 
Miss.  580 ;  Ohio  d  M.  R  Oa.  ▼.  Wackier,  12a 
111.  440 ;  Barnes  v.  Michigan  Air  Line  K  Co. 
65  Mich.   Vi\\  BeU  y.  Nwfolk  aouthem  IL 
Co.  101  N.  0.  31 :  Mm8  v.  St.  Lfmie,  L  U. 
d  8.  H.  Co.  85  Mo.  86. 

It  is  evident  that  to  construct  a  road  on 
lands  situated  as  were  the  plaintiffs  would 
inevitably,  to  some  extent,  oDstruct  the  body 
of  vagrant  water,  composed  of  both  overflow 
and  surface  water,  to  which,  in  a  state  of  na- 
ture, the  plaintiffs'  lands  were  subject  The 
roadway,  except  where  it  crosses  the  defined 
banks  of  the  streams  and  bayous,  ia  in  no 

f»roper  sense  within  a  water  course.  The  al- 
uvial  lands  of  the  Yazoo  and  Mississippi 
delta  were  all  built  up  by  the  deposits  from 
the  rivers.  In  a  state  of  nature  it  is  all  sub- 
ject to  overflow,  and  if  the  roads  In  that 
country  are  to  be  so  constructed  as  to  preserve 
the  nearest  possible  approach  to  a  natural 
condition  of  the  waters,  they  must  be  placed 
upon  trestles  from  one  end  of  the  val  ley  to 
the  other.  We  withdraw  nothing  of  what  we 
said  in  Sinai  v.  LouiniUe,  2i.  0.  db  T.  B. 
Co,  71  Miss.  547. 

A  company  having  the  right  to  construct, 
its  railroad  mav  not,  in  disregard  of  th» 
rights  of  adjoining  proprietors,  so  construct 
its  roadbed  as  to  destroy  the  value  of  the  landa 
of  third  persons,  even  though  the  injury  be- 
occasioned  by  turning  back  surface  water 
upon  such  lands,  if,  with  due  regard  to  the 
duty  it  owes  to  the  public,  and  in  the  reasona- 
ble use  of  its  own  property,  and  at  no  undue 
expense,  it  can  avoid  it,  by  putting  in  trestles, 
culverts,  or  other  openings,  through  which 
such  water  may  safely  be  allowed  to  escape. 
But  that  is  not  this  case.    On  the  contrarv, 
to  require  the  company  to  refrain  from  build- 
ing its  roadway  by  putting  up  embankmenta 
necessarv  to  raise  its  line  above  the  periodi- 
cal floods,  where  large  and  numerous  trestlea 
are  provided  to  give  vent  to  the  surrounding 
waters,  would  be  to  subordinate  its  rights  of 
property  to  the  unfounded  demands  of  the  ad> 
joining  owner,  who  has  already  received  full 
compensation  for  the  injury  of  which  he  com* 
plains. 

The  judgment  is  reversed,   and  cause  ra» 
manded. 


Habtbt  ▼.  LnvTiLUfi  Impbovvicbmt  Co. 
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W.  8.  HARYEY,  Trustee,  etc,  Appt.^ 

UNYILLE  IMPROVEMENT   COMPANY 

Hal. 

X.  A  poolini^  arrmngeaieiit  \xj  which 
stockholders  tnuialte*  thoir  aharos  to 
trustees  to  be  ▼oted  as  directed  by  holden  of 
the  majority  thereof  for  the  period  of  flve  years 
unleiB  the  holders  of  two  thirds  of  such  stock 
▼ote  to  put  an  end  to  the  trust  sooner  is  contrary 
to  public  policy  and  void  as  avatnst  the  rtirht  of 
an  aasiirnee  of  some  of  the  trustees*  certificates 
to  have  the  shares  thereby  represented  Issued  to 
him  In  his  own  name  and  under  his  own  control. 

2.  Votliis  or  eontrollliiir  stock  under  a 
pooHwg  arrajicement  which  is  against 
public  policy  may  be  restrained  by  Injunotlon  at 
suit  of  the  real  owner  of  the  stock. 

(April  14,  IBOe.) 

APPEAL  by  plaintiff  from  an  order  of  the 
Superior  Court  for  Caldwell  County  deny- 
ing an  iDJonctioD  and  other  relief  in  a  proceed- 
ing broogbt  to  restrain  defendants  from  carry- 
ing oat  a  pooling  agreement  for  the  voting  of 
stock  in  a  corporation.    Bedened. 

Plain ti£F  bad  purchased  certain  shares  of 
stock  in  the  Linville  ImproTement  Company, 
and  when  he  sought  to  obtain  possession  of 
tbem  he  found  them  in  the  hands  of  trustees 
under  an  alleged  pooling  contract  by  which  a 
certain  number  ox  shares  would  be  held  and 
Yoted  for  the  furtherance  of  certain  interests  of 
the  owners.  He  instituted  this  suit  to  enjoin 
the  execution  of  the  agreement  and  to  procure 
control  of  the  stock.  The  pooling  contract 
was  as  follows: 

''Whereas  the  Liniriie  Improvement  Com- 
pany is  indebted  to  various  persons  in  large 
sums  of  mone^,  and  is  now  in  the  hands  of  a 
receiver,  appointed  by  a  decree  of  the  superior 
court  of  the  county  of  'Mitchell  in  tbe  state  of 
North  Carolina;  and  whereas,  tbe  undersigned, 
who  are  stockholders,  and  some  of  whom  are 
also  creditors,  of  the  said  company,  are  desirous 
to  extricate  tbe  company  from  its  present  finan- 
cial embarrassment,  pay  off  its  debts,  and  en- 
able it  to  resume  its  operations:  Now,  there- 
fore, we,  the  undersigned  stockholders  of  the 
lanville  Improvement  Company,  have  agreed, 
and  do  hereby  agree,  with  each  other  as  fol- 
lows: That  for  the  purpose  herein  set  forth,  we 
will  pool  all  of  the  stock  of  the  said  company 
owned  by  us,  respectively,  and  will  transfer 
the  same  to  Jobn  F.  Divine,  T.  B.  Lenoir,  and 
Hugh  MacRae,  to  be  beld  by  tbem  and  their 
successors  upon  the  trusts  and  for  tbe  purposes 
herein  declared.  The  said  trustees  shall  give 
proper  receipts  for  the  stock  so  transferred  to 
them.  The  said  trustees  shall  have  power  to 
vote  the  said  stock  so  transferred  to  them  in  all 
meetings  of  the  stockholders  of  said  company, 
to  borrow  money  to  pay  off  and  discharge  the 
present  indebtedness  of  the  company,  and  to 

KoTX.— As  to  voting  trusts  of  oorporate  stock, 
denote  to  Clarke  v.  Central  B.  Sb  Bkg  Co.  (&  a  8. 
D.  Oa.)  15  L.  B.  A.  668. 
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pledge  the  stock  so  held  by  them,  or  any  pari 
of  it,  as  collateral  security  for  the  money  so 
borrowed.  If  any  vacancy  among  the  said 
trustees  shall  occur  at  any  time,  the  same  shall 
be  filled  by  the  votes  of  the  holders  of  the  mar 
Jority  of  the  stock  represented  in  the  agree- 
ment. And  the  holders  of  the  majority  of  such 
stock  shall  have  the  right,  whenever  they  see 
proper  to  do  so,  to  instruct  the  said  trustees 
bow  to  vote  upon  matters  arising  or  to  arise  in 
any  meeting  of  the  stockholders  of  said  com- 
pany. Any  one  or  two  of  the  said  trusteea 
may  vote  the  entire  stock  so  transferred  to  them 
in  any  meeting  of  the  stockholders  of  said 
company,  being  so  duly  authorized  in  writinfl[ 
by  the  other  or  others.  Any  one  or  more  of 
tbe  said  trustees,  or  of  their  successors  herein, 
may  at  any  time  be  removed,  and  their  placea 
filled,  by  a  vote  of  the  majority  of  the  stock 
herein  represented.  All  stockholders  shall  at 
once  pay  up  all  unpaid  subscriptions  owing  to 
the  company  on  the  stock  held  by  them.  A 
meeting  of  the  stockholders  executing  this 
agreement  may  be  called  by  the  trustees  at  any 

time  upon days'  notice,  and  shall  be  called 

by  them  upon  like  notice  at  any  time,  upon  re- 
quest of  any  three  or  more  of  tbe  stockholders 
executing  this  agreement;  and  in  all  such 
meetings,  a  majority  of  tbe  said  stock  being 
present  in  person,  or  by  proxy,  shall  be  a 
quorum;  and  any  action  taken  by  them  shall 
be  binding  on  all.  This  agreement  shall  be 
void  if  not  executed  by  holders  of  tbe  majority 
of  all  the  stock  of  said  company,  but,  when  so 
executed,  it  shall  be  enforced  and  binding  upon 
all  who  sign  it  for  the  period  of  five  years  from 
tbe  date  hereof,  unless  it  be  sooner  determined 
and  put  an  end  to  by  a  vote  of  the  holders  of 
two  thirds  of  the  stock  represented  herein. 
Upon  the  determination  of  this  agreement,  tbe 
trustees  shall  transfer  to  each  of  us  the  stock 
owned  by  us,  respectively." 

Messrs.  Davldbon  ^  Jonea  for  appellant. 

Mr,  Jnniua  DavLs  for  appellee. 

Clark*  J.,  delivered  the  opinion  of   the 
court: 

At  common  law  stockholders  could  not  vote 
by  proxy.  Taylor  v.  Qrisvoold,  14  N.  J.  L. 
222,  27  Am.  Dec.  88,  and  other  cases  cited  in 
Cook,  Stock,  Stockholders,  &  Corp.  Law, 
§  010.  This  is  now  otherwise,  but  it  is  still 
held  that  each  stockholder,  whether  by  himself 
or  by  proxy,  must  be  free  to  cast  his  vote  for 
what  be  deems  for  the  best  interest  of  tbe  cor> 
poration,  the  other  stockholders  being  entitled 
to  the  benefit  of  such  free  exercise  of  his  Judg- 
ment by  each;  and  hence  any  combination  or 
device  by  which  any  number  of  stockholders 
shall  combine  to  place  the  voting  of  their  shares 
in  the  irrevocable  power  of  another  is  held  con- 
trary to  public  policy.  CiyM  v.  BusseU,  48  N. 
J.  £!q.  209.  Various  devices  have  been  resorted 
to  for  the  purpose  of  so  tying  up  tbe  stock  that 
no  one  of  the  parties  to  the  "pool"  or  combina- 
tion can  break  tbe  agreement.  "Irrevocable" 
proxies  to  vote  tbe  stock  have  been  given  to  a 
designate  party,  who  acted  as  trustee  or  agent; 
but  the  courts  held  such  proxies  not  irrevo- 
cable, and  that  they  might  be  revoked  at  any 
time.     Cook,  Stock,  Stockholders,  &  Corp. 
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Iaw,  §S  610.  6S2;  Woodruf  t.  SvMqua  A  8. 
a.  B.Oo.Sa  Feci.  Rep.  91;  VanderbUt  t.  Ben- 
nett,  2Rv.  A  Corp.  L.  J.  409.  Anotber  plan 
y/tM  lo  place  the  Rtock  of  the  various  parties 
In  the  hands  of  Irostees,  with  power  lo  transfer 
the  atock  to  Ibemselves,  and  to  bold  and  vote 
(be  same,  trustee's  certiflcatea  belog  Issued 
to  Ibe  vaHouspaTtles,  specifying  the  amount  of 
stock  so  deposited  by  tbem,  and  their  interest 
Id  the  pool;  but  Ibe  courts  beLdtliat  any  bolder 
of  a  trustee's  certificate  might  at  any  time  de- 
mand back  hfs  part  of  the  stock.  Woodnijfv. 
Duluoue  A  S.  O.  B.  Co.  »upra,  and  other  cases 
cited  fa  Cook,  Stock,  Slockboldera,  &  Corp. 
Law,  %  flSS.  Another  device  was  that  the 
):ar1ie9  contracted  togelber  not  to  sell  their 
stock  for  a  specified  lime,  or  only  toapurchaser 
acceptable  to  them  all.  It  was  held  that  not- 
wilbsiandine  such  contract,  any  one  of  Ibe 
parties  mleDt  sell  his  stock  to  any  one  he 
pleased,  and  at  any  time.  Fither  v.  Buth,  35 
Hun,  643:  William*  v.  MoiHgomerv,  68  Hun, 
416.  Another  plan  was  to  restrict  by  a  by-law 
the  right  to  transfer  stock,  but  Ibis  was  held 
lllcgnl.  Morgan  v  SlrulAers,  131  V.  8.  346,  33 
L.  ed.  IBS,  and  other  cases  cited  In  Cook, 
Stock,  Stockholders,  &  Corp.  Law,  g  832.  A 
provision  that  a  purchaser  of  a  certificate  of 
stock  wbo  sold  in  violation  of  the  agreement 
should  be  entitled  to  the  dividends,  but  should 
receive  no  right  I o  vote,  was  likewise  beld  In- 
valid. .Qi^w  V.  Rajpaond.  3  Bosw.  28. 
Kumeroua  decisions  afflrm  the  correctness  of 
the  above  rulings,  which  are  based  upon  the 
illegaliry.  because  against  public  policy,  of  per- 
mitting large  blocks  ol  stock  to  be  irrevocably 


tied  up  for  the  pnrpote  of  being  voted  in  lottdo. 
for  the  Interest  of  a  clique  or  section  of  ths 
stockholders  and  not  according  to  the  Judg- 
meat  of  each  individual  stockbolder.  for  tha 
benefit  of  the  entire  corporation.  There  ai« 
some  few  decisions  trenching  more  or  less  npoa 
the  principles  above  stated,  but  we  deem  them 
contrary  to  sound  principles  of  public  policy, 
and  hence  not  authority.  In  short,  all  agree- 
ments and  devices  by  which  stockholders  stir- 
render  their  voting  powers  are  Invalid.  S 
Thomp.  Corp.  g  6404.  The  power  to  Tot« 
is  inherently  annexed  to  and  inseparable  from 
the  real  ownership  of  each  share,  and  can  only 
be  delegated  by  prosy  with  power  of  revoca- 
tion. The  "pooling"  arrangement  admitted  Vo 
have  been  entered  Into  by  the  majority  of 
stockholders  in  the  present  cose  is  contrary  to 
public  policy  and  void  (  Woodrv^y.  Dubuque  S 
8.  0.  R.  Co.  ivpra);  and  tbe  plaintiff,  asslrmee 
of  certain  of  the  trustee's  certificates,  is  entitled 
to  have  his  name  entered  as  tbe  owner  and 
bolder  of  the  shsrea  of  stock  represented  by 
said  trustee's  certificates,  and  to  have  said 
shares  issued  to  him,  should  the  facts  be  found 
In  accordance  with  his  allegation,  and  to  hare 
the  defendant  restrained,  till  the  hearing,  from 
voting  orcontrolllng  in  any  way  the  slock  pur- 
cbas«l  by  tbe  plaintiff,  or  In  any  wise  inter- 
fering with  plainliS's  right  to  *ot«,  coDtrol,  or 
dispose  of  said  stock. 

Awry,  J.,  did  not  alt  on  theJiearing  of  tUi 
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P.  E.  QREGG,  Bapt., 


(11  irtab.  SiO.) 
ir  wlileh  ie  ileiaiirrB.1ile  may 
be  invulQerabie  when  auallod  bj  a  motion  to 
strike  out 
S.  An  aaswsF  Bboold  not  be  atricken 
fW)m  the  flies  if  Its  meanlnBoan  be  discovered 
mid  xbe  [uct^  aTloBsd  present  a  defense. 

3.  Oae  whose  name  la  Indorsed  on  a 
note  canDC'C  bo  held  Uable  thereon  br  a  trans- 
feree If  prlur  to  tbe  transfer  he  had  Riven  \n- 
«trucllons  fortbeeraaureotbiiDaniei  whlobwaa 
known  lo  tbe  transferee  although  the  Insliuo- 
tlons  were  nut  complied  with. 

4.  Parot  evidence  la  ftdmiaalble  to  show 
that  prior  to  tlie  transfer  of  a  note  an  Indoiser 
from  whom  pBrment  la  demanded  bad,  witb  the 
knowlcdKe  of  (be  ciansferee.  given  lnstruotlocs 
lor  Ibe  deatriicllon  of  tbe  Indoteemeat. 

E.    An  appeaJ  on  the  Jndpnent  roll  will 


grenUnc  of  a 


a  of  « 


D  strike  Di 
(April  27. 1B8S.) 


of  tbe 


Nore.— Ae  to  pnrol  evidence  In  respect  to  HablH- 
tlea  on  a  note,  m-e  Baiter  Nat.  Bank  v.  Talbot 
<Man.>  13  L.  K.  A.  63,  and  nolt:  also  FuliertOD  v. 
HIU  iKan.)  U  I.  B.  A.  SB,  and  noU. 


of  the  District  Court  for  tbe  Third 

Judicial  District  in  favor  of  plaintiff  In  an 
action  brought  to  recover  the  amount  dueoo  a 
promissory  note.     RevBnad, 

Tbe  facts  are  stated  in  the  opinion. 

Mam.  Anderaon  A  Anderaon,  for  ap- 
pellant: 

Oregg  did  not  buy  the  Indoraement  of  Rjan 
at  all.  He  simply  purchased  tbe  note  without 
the  indorsement,  for  the  Indorsement  was  to  be 
erased,  and  for  him  to  now  claim  that  he  haa 

contract  of  indoraement  upon  which  Byao 


act  of  erasing;  Byan's  name  was  omltled  ti 
done,  although  it  was  agreed  that  It  nhoold  ba 
done,  is  ao  attempt  to  perpetrate  a  fraud. 

Where  a  party  has  knowledge  of  Instructlona 
llmicinK  tbe  authority  of  the  agent  auch  in- 
structions are  blndioi;  upon  him, 

Tiedeman.  Com.  :^per,  §  81. 

Parol  evidence  is  atlmiaslhte  to  prove  these 
tbin^  afralDst  a  written  instrument. 

1  Qreenl.  Ev.  €  364;  Tiedeman,  Com.  Paper, 
g  274;  FoTiym  v.  Kimball,  91  U.  6. 291,  28  L. 
ed.  362;  Brf.mman  v.  Furnim.  M  Pa.  186.  85 
Am.  Rep.  651;  HiU  v  Ely,  G  Serg.  &  R.  363, 
gAm.Dec.876;  EirkAamv.  ^JMfon,  eTIII.SM: 
Lemit  v.  Dunlap.  72  Mo.  178;  ffamburger  v. 
Miller,  48  Md.  825;  Wbart  Ev.  gg  1059,  1060; 
Burke  r.  Jhilaatg.  168  U.  8.  328,  &  L.  ed.  998. 
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Memn,  Frank  B.  Stephens  and  Benner 
Smith*  for  respoodeot: 

Hm  appeal  is  taken  on  the  judgment  roll; 
-there  Is  no  bOl  of  exceptions  whatever,  the  ap- 
peal is  taken  straight  from  the  Judgment.  In 
order  to  review  this  question  it  would  be  neces- 
eary  for  appellant  to  have  placed  before  the 
•court  a  bill  of  exceptions  containing  the  pro- 
ceedings under  the  several  motions. 

Code,  gg  3418,  8646,  p.  800,  subd.  2;  Spenee 
T.  Scott,  97  Cal.  181;  Sutter  v.  San  Franciteo 
City  A  County,  86  Gal.  114;  McAveey.  BandaU, 
41  Cal.  186;  AbboU  v.  Douglass,  28  CaL  295; 
Dimick  v.  CampbeU,  81  Cal.  240;  Morris  v. 
Angle,  42  CaL  236;  Nevada  County  d  S.  Canal 
Co,  V.  Kidd,  48  Cal.  184;  Ftelv  v.  mirley.  Id. 
^70:  Douglas  v.  DaJein,  46  Cal.  49;  Emerie  v. 
Almxrada,  64  Cal.  594;  DePedrorena  ▼.  Hotch- 
Jciss,  95  Cal.  686;  Hemme  v.  Hays,  55  Cal.  837; 
Stralhern  v.  Daldn,  68  Cal.  478;  JUash  y.  Ear- 
rU,  57  CaL  242. 

The  answer  stated  no  defense;  the  court 
propeilT  struck  it  out  as  sham  and  frivolous, 
end  rendered  judgment  on  the  pleadings. 

The  parol  agreement  is  merged  in  the  written 
eontract,  and  evidence  to  vary  or  contradict  it 
is  inadmissible. 

Martin  v.  CoU,  104  U.  8.  80,  26  L.  ed.  647; 
Dale  Y.  Gear,  88  Conn.  15,  9  Am.  Rep.  853. 

A  mutual  mistake  which  will  afford  ground 
for  relief  means  a  mistake  reciprocal  and  com- 
mon to  both  parties,  who  alike  labor  under  a 
-misconception  in  respect  to  the  terms  of  the 
written  instrument. 

1  Rice,  Ev.  298.  ^ 

An  intended  contract  cannot  be  set  up  in 
place  of  one  made. 

Rice,  Ev.  p.  804;  Sanfordr.  Eowa/rd,  29  Ala. 
^684,  68  Am.  Dec.  101;  Ames  v.  Brooks,  148 
Mass.  844;  Morris  v.  Robinson,  80  Ala.  291;  15 
Am.  &  Eng.  Enc.  Law,  p.  64*5;  Pom.  Eq.  Jur. 
§  854:  Tiedeman,  Com.  Paper,  g  274;  Dan. 
Keg.  Inst,  g  719;  2  Parsons,  Notes  &  Bills, 
p.  21;  Fassin  v.  Hubbard,  55  N.  T.  465. 

There  is  no  rule  of  law  better  settled  or  more 
ealutary  in  its  application  to  contracts  than  that 
-which  precludes  the  admission  of  parol  evi- 
dence to  contradict  or  substantially  vary  the 
legal  import  of  a  written  agreement. 

Renner  v.  Bank  of  Columbia,  22  U.  8.  9 
IVhear.  687,  6  L.  ed.  167;  Brown  v.  Wiley,  61 
tJ.  8.  20  How.  442,  15  L.  ed.  965;  Speeht  v. 
^ouHird,  88  U.  8.  16  Wall.  564,  21  L.  ed.  848; 
:Falk  V.  Moebs,  127  U.  S.  597,  82  L.  ed.  266. 

That  the  words  ''without  recourse"  were  by 
-mistake  omitted  in  making  an  indorsement 
«ould  not  be  legally  proved  for  the  reason  that 
4t  would  be  in  contnKiiction  of  the  legal  effect 
-of  the  indorsement 

Lee  V.  Pile,  87  Ind.  107;  Randolph,  Com. 
Paper,  g  779;  Wilson  v.  Black,  6  Blackf.  509; 
Blair  v.  WiUiams,  7  Blackf.  182;  Campbell  v. 
Jtobbins,  29  Ind.  271;  Courtney  v.  ffogan,  93  III. 
101;  Skelton  v.  Dustin,  92  lU.  49;  Mason  v. 
Burton,  54  Dl.  849;  Beattie  v.  Browne,  64  111. 
-860;  Johnson  y.  Qlof)er,  121  RL  283;  Eaton  v. 
McMohon,  42  Wis.  484;  Charles  v.  Denis.  Id. 
56,  24  Am.  Rep.  883;  American  Emigrant  Co. 
▼.  Clark,  47  Iowa,  671;  Kern  v.  Von  Phul,  7 
Hinn.  426.  82  Am.  Dec.  105;  DooHttlev,  Ferry, 
-20  Ean.  230  27  Am.  Rep.  166;  Fassin  v.  Hub- 
bard,  55  N.  T.  465;  Altman  v.  Anton,  91  Iowa, 
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612;  Bank  of  United  States  t.  Dunn,  81  U.  8. 
6  PeU  51,  8  L.  ed.  316. 

Kingt  J.f  delivered  the  opinion  of  the 
court: 

Hyrum  Oroesbeck  and  Nicholas  H.  Oroes- 
beck  executed  their  promissory  note  in  favor 
of  Henry  M.  Ryan  and  Alexander  Wood. 
Plaintiff,  in  his  complaint,  alleges  that  he 
purchased  said  note,  after  its  indorsement  by 
the  payees  and  P.  H.  Rasche,  for  a  valuable 
consideration,  and  before  maturity,  and  that 
said  indorsement  was  a  part  of  the  consid- 
eration inducing  the  purchase.  Defendant 
Ryan  filed  a  separate  answer,  the  other  defend- 
ants having  defaulted,  in  which  he  averred 
that  the  defendant  Rasche  sold  and  trans- 
ferred said  note  to  plaintiff,  but  prior  there- 
to the  defendant  Ryan  specially  ordered  and 
instructed  him,  in  case  he  should  sell  or 
transfer  said  note,  that  at  or  before  making 
such  transfer  he  should  erase  Ryan's  name 
from  the  back,  as  an  indorser;  that  Rasche 
expressly  promised  and  agreed  that  he  would 
do  so,  and  would  not  transfer  the  note  with 
R van's  indorsement  thereon ;  that,  at  the  time 
of  the  sale  and  transfer  of  the  note  to  the 
plaintiff,  he  was  expressly  informed  of  the 
agreement  between  Rvan  and  Rasche,  and 
the  said  instructions  given  by  the  former  to 
the  latter ;  that  the  plaintiff  then  purchased 
and  received  said  note  understanding  that 
the  transfer  was  to  be  without  recourse  upon 
the  defendant  Ryan,  and  that  the  latter  was 
not  to  be  responsible  as  an  indorser;  and 
that  the  plaintiff  purchased  and  took  said 
note  with  this  understanding  and  agreement. 
Defendant  further  avers  that,  owing  to  mis- 
take and  inadvertence  of  the  plaintiff  and 
Rasche,  Ryan's  name  was  not  erased  from 
the  back  of  said  note  as  was  agreed  and  un- 
derstood between  them  (plaintiff  and  Rasche). 
Plaintiff  filed  a  motion  to  strike  out  the  an- 
swer as  sham,  and  for  judgment  on  the  plead- 
ings, which  was  overrule.  Afterwards  he 
moved  to  set  aside  the  order  denying  this 
motion,  and  for  judgment  on  the  pleadings, 
and  upon  this  motion  the  court  entered  the 
following  judgment:  ''It  is  therefore  or- 
dered and  adjudged  that  the  order  of  this 
court  heretofore  entered  on  the  17th  da^  of 
February,  1894,  overruling  the  plaintiff's 
motion  for  judgment  on  the  pleadings,  be 
set  aside  and  vacated ;  that  the  answer  of  the 
defendant  be  stricken  from  the  files  as  sham 
and  fri  volous.  And  it  is  further  ordered  and 
adjudged  that  the  plaintiff  do  recover  of  the 
defendant  Henry  M.  Ryan  the  sum  of, "  etc. 

The  assignments  of  error  relate  to  the  ac- 
tion of  the  court  in  striking  from  the  filet 
defendant's  answer,  and  present  for  deter- 
mination Uie  question  of  its  efficiency  as  a 
defense.  Respondent  insists  that,  conceding 
the  truth  of  the  averments  therein  contained^ 
no  facts  constituting  a  defense  were  presented, 
and  no  proof  would  be  admissible  under  it, 
for  the  reason  that  it  would  tend  to  vary  the 
terms  of  the  written  instrument  upon  which 
suit  was  brought.  Appellant's  contention 
is  that  the  rule  forbidding  parol  evidence  ta 
contradict  written  instruments  has  no  appli* 
cation  to  this  case. 
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The  answer  is  rery  ambiguous  and  uncer- 
tain, and  is  clearly  demurrable.  There  is 
some  doubt  as  to  the  meaning  of  yarious  al- 
legations. But  a  demurrer  is  yery  different 
from  a  motion  to  strilce  a  pleading  from  the 
flies,  although  the  practice  Is  too  often  in- 
dulged in  to  substitute  the  latter  for  the 
former.  An  answer  which  may  be  subject 
to  demurrer  may  be  invulnerable  when  as- 
sailed by  a  motion  to  strike  out.  Upon  a 
motion  of  this  character  the  court  is  to  be 
guided  by  the  statute,  which  declares  that, 
**in  the  construction  of  a  pleading  for  the 
purpose  of  determinioff  its  effect,  its  allega- 
tions must  be  liberally  construed,  with  a 
▼iew  to  substantial  Justice  between  the  par- 
ties." 2  Comp.  Laws.  $  8228.  Keeping  in 
view  this  Just  statutory  provision,  let  us  as- 
certain what  the  answer  means.  In  doing 
this  it  should  be  construed  as  a  whole.  Iso- 
lated sentences  may  convey  an  erroneous  idea, 
and  superfluous  averments  form  no  part  of 
the  pleading,  and,  upon  a  motion  like  that 
submitted  in  this  case,  may  be  disregarded, 
though  they  seem  to  be  at  variance  with  the 
material  and  substantial  allegations  therein. 
The  meaning  and  intention  of  the  pleader 
are  the  paramount  considerations  in  deter- 
mining the  sufficiency  of  a  pleading.  Even 
if  the  meaninjr  be  obscure,  and  the  language 
expressing  it  dark  and  uncertain,  the  court 
ought  not  to  strike  an  answer  from  the  files, 
if,  bv  fair  interpretation,  the  meaning  can 
be  discovered,  and  the  facts  alleged  present 
a  defense.  While  there  are  superfluous  al- 
legations In  defendant's  answer,  and  others 
are  obscure,  we  think  that,  applying  a  Just 
and  liberal  interpretation,  the  meaning  of 
the  defendant  is  obvious.  It  was  to  defend 
upon  the  ground  that  defendant  Rasche  was 
Ryan's  a^ent,  and  as  such  was  instructed  by 
his  principal  (Ryan)  to  erase  or  destroy  the 
latter *s  indorsement  of  the  note  prior  to  the 
sale,  and  the  further  ground  that  the  plain- 
tiff knew  of  this  agency,  and  the  instructions 
given  to  the  agent,  and  purchased  the  note 
without  the  indorsement  of  the  defendant. 
This,  we  think,  is  fairly  deducible  from  the 
answer.  Respondent  contends  that  it  con- 
tains no  averments  of  agency,  and  that  the 
only  construction  of  which  it  is  susceptible 
is  that  Ryan  was  not  to  be  responsible  as  an 
indorser,  but  that  the  note  was  sold  and  trans- 
ferred by  Rasche  with  the  indorsement  there- 
on, and  with  the  intention  that  it  should  re- 
main, but  with  the  understanding  that  the 
plaintiff  took  it  without  recourse  upon  Ryan. 
And  one  portion  of  the  answer  warrants  this 
construction.  But  a  consideration  of  the 
preceding  allegations,  and  the  one  which 
follows,  separated  only  \^j  a  semicolon,  re- 
veals the  true  meaning  of  the  pleader.  It 
is  true  that  the  answer  contains  no  direct  al- 
legation of  Rasche's  agency,  but  it  avers  that 
instructions  were  given  him.  Agency  may 
be  well  pleaded  without  employing  the  word 
''agent."     But  it  is  doubtful  whether  the 

?[ue8tion  of  agency  is  involved  in  this  case, 
f  Rasche  were  acting  entirely  for  himself 
in  vending  the  note,  he  had  a  right  to  erase 
Ryan's  name  prior  to  the  sale ;  and  if  he  were 
acting  for  appellant,  and  was  instructed  to 
destroy  the  indorsement  before  disposing  of 
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the  note,  it  was  his  duty  to  do  bo.  Placing 
the  interpretation  upon  the  answer  which  W6 
think,  in  view  of  the  motion,  it  was  entitled 
to,  the  question  is.  Did  it  present  any  de- 
fense? With  the  general  rule  that  indorse- 
ments in  blank  written  on  promissorv  notea 
constitute  well-defined  contracts,  and  parol 
evidence  cannot  be  admitted  to  contradict, 
vary,  or  explain  them,  we  fully  concur. 
Respondent  relies  on  the  case  of  Martin  v. 
CMe,  104  U.  S.  80,  36  L.  ed.  647,  in  support 
of  his  position  that  no  defense  was  stated  by 
the  answer.  A  broad  distinction  exists  be- 
tween that  case  and  the  one  now  under  con- 
sideration. Martin  sold  and  transferred,  by 
indorsement  in  blank,  the  promissory  note 
of  one  Webb  to  Cole,  who  sued  Martin  on 
his  indorsement.  Martin  alleged  in  his  an- 
swer that  at  the  time  he  IndorM^d  the  note  to 
Cole  there  was  an  agreement  that  Martin 
should  not  be  held  liable  on  the  indorsement, 
but  that  his  name  was  written  as  an  indorser 
solely  to  enable  Cole  to  sue  the  maker  in  his 
own  name,  and  that  without  stlch  agreement 
he  would  not  have  signed  his  name  on  the 
back.  Evidence  in  support  of  these  <aver- 
ments  was  rejected.  There  can  be  no  doubt 
of  the  correctness  of  this  ruling.  Martin  in- 
tended to  indorse  the  note,  and  transferred  it 
Intending  that  his  name  should  be  on  the 
note.  Under  such  circumstances  the  law 
closes  his  mouth,  and  forbids  testimony  of 
an  oral  contemporaneous  agreement  dehors 
the  indorsement.  But  if  his  indorsement  was 
there  by  mistake,  or  if,  prior  to  the  transfer 
of  the  note,  he  attempted  to  erase  it,  but 
failed,  and  disposed  of  the  note  under  the  be* 
lief  that  the  erasure  had  been  consummated, 
and  the  purchaser  was  cognizant  of  such 
facts,  and  took  the  note  in  view  of  them,  an 
entirely  different  case  would  have  been  pre- 
sented. 

Respondent's  counsel  discuss  the  case  at 
bar  upon  the  hypothesis  that  appellant  de- 
signed the  note  to  be  transferred  accompanied 
by  his  indorsement,  but  with  an  agreement  of 
nonliability  as  an  indorser.  If  such  had  been 
the  case  their  position  would  have  been  im- 
pregnable. If  Ryan's  instructions  to  Rasche 
were  that  the  note  should  be  sold  with  bis 
name  thereon  as  an  indorser,  but  with  the 
understanding  that  the  indorsee  should  take 
it  without  recourse,  then  the  case  would  come 
within  the  rule  announced  in  Martin  v.  Oole, 
and  he  would  have  no  standing  in  court. 
Tl  e  question  presented  is  not  what  the  par- 
ties intended  the  indorsement  to  mean,  or 
what  they  designed  the  legal  effect  to  be.  but 
whether,  as  between  the  appellant  and  re- 
spondent, the  former's  indorsement  had  any 
existence  whatever ;  in  other  words,  Did  the 
plaintiff  purchase  the  note  with  the  defend- 
ant's name  thereon?  If  he  did  not  purchase 
defendant's  indorsement,  he  cannot  recover, 
and  the  answer  states  a  valid  defense.  And 
whether  the  failure  to  erase  defendant's  name 
resulted  from  fraud,  or  the  nef^ligenoe  or  mis- 
take of  Rasche.  it  is  immaterial.  So  long  aa 
the  note  was  in  defendant's  possession  or 
under  his  control,  he  had  the  right  to  destroy 
his  indorsement.  If  he  trusted  his  agent  to 
erase  it,  and  he  omitted  to  do  so.  but  trans- 
ferred after  fully  advising  the  transferee  of 
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his  iiiBtructions  and  the  design  of  his  prin- 
cipal, the  purchaser  takes  the  not^  without 
the  indorsement,  though  the  name  appears 
thereon;  and  parol  evidence  is  admissible, 
not  to  yary  or  contradict  the  indorsement, 
but  to  prove  that  there  is  no  indorsement,  — 
that  the  contract  of  indorsement  was  never 
consummated.  A  promissory  note  in  che 
hands  of  the  payee,  or  a  holder  with  notice, 
may  be  shown  by  parol  evidence' to  have  been 
paid  in  full  or  in  part.  Tiie  written  con- 
tract is  not  varied  or  changed,  but  it  is  shown 
not  to  have  an  existence,  or  that  it  has  been 
wholly  or  partially  annulled  or  destroyed 
as  a  contract.  While  not  directly  in  point, 
the  case  of  Burke  v.  Dukmey,  153  U.  S.  228, 
38  L.  ed.  698,  is  in  line  with  the  views 
herein  expressed.  The  court  says:  "In 
other  wonls,  according  to  the  evidence  offered 
and  excluded,  the  written  instrument,  upon 
which  this  suit  is  based,  was  not, — except  in 
a  named  contingency, — to  become  a  contract, 
or  a  promissory  note  which  the  payee  could 
at  any  time  rightfully  transfer.  Evidence 
of  such  an  orai  2igreement  would  show  that 
the  contingency  never  happened,  and  would 
not  be  in  contradiction  of  the  writing.  It 
would  prove  tliat  there  never  was  any  con- 
cluded, binding  contract  entitling  the  party 
who  claimed  the  benefit  of  it  to  enforce  its 
atipulations."  And  in  the  case  at  bar  parol 
evidence  offered  under  the  answer  would 
prove  that  no  contract  of  indorsement  was 
cyer  concluded.  It  would  destroy  the  prinaa 
facie  evidence  of  the  existence  of  an  indorse- 
ment,  but  would  not  vary  or  contradict  it, 
and  would  be  of  like  character  as  evidence 
tending  to  show  the  ^contingency  never  hap- 
pened. .  .  .  Evidence  to  vary  the  terms 
of  an  agreement  in  writing  is  not  admissible, 
but  evidence  to  show  that  there  is  not  an 
agreement  at  all  is  admissible."  Pj^m  v. 
CampbeU,  6  El.  &  Bl.  870.  Parol  evidence 
is  admissible  to  prove  that  an  indorsement 
upon  a  promissory  note  is  not  a  consummated 
contract,  and  to  relieve  the  indorser.  where 
the  note  had  been  converted  by  the  plaintiff, 
after  indorsement,  and  he  had  paid  the  in- 
dorser,  who  was  payee,  the  face  of  the  same. 
Haas  y.  Saekett,  40  Minn.  58,  2  L.  R.  A.  449. 
Suppose  a  principal  should  execute  a  bill  of 
aale  of  an  animal,  leaving  a  blank  for  the 
▼endee*8  name,  and  include  therein  a  war- 
ranlry,  and  place  the  instrument  and  animal 
in  the  hands  of  his  agent  to  dispose  of,  and, 
prior  to  the  sale,  instructs  his  agent  to  erase 
from  the  instrument  the  portion  containing 
the  warranty,  and  to  deliver  the  bill  of  sale 
to  the  purchaser  of  the  animal,  and  the  agent, 
before  the  sale,  informs  the  vendee  of  hiis  in- 
structions, and  they  agree  that  the  warranty 
shall  be  eliminated,  but  it  is  neglected,  can 
it  be  contended  that  the  principal  would  be 
liable  on  the  warranty,  and,  if  sued,  could 
not  produce  parol  evidence  that  it  never  was 
consummatea  aa  a  contract  between  them, — 
in  other  words,  to  destroy  it?  Again,  sup- 
pose the  payee  of  a  nste,  through  mistake, 
should  indorse  It,  and  thereafter,  in  ignor- 
ance of  the  fact,  sell  it  to  a  person  who  was 
likewise  ignorant  of  the  indorsement,  and 
^ealt  with  the  payee,  and  purchased  it,  re- 
lying alone  on  the  maker,  and,  upon  discov- 
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ering  the  indorsement,  should  brin|F  suit 
against  the  indorser,  could  it  be  seriously 
cuniended  that  parol  evidence  offered  to  show 
the  agreement  between  the  parties,  and  the 
manner  in  which  the  name  was  placed  upon 
the  note,  would  be  inadmissible?  It  is  un- 
necessary to  advert  to  the  well -settled  rules 
permitting  parol  evidence,  in  cases  of  fraud, 
mistake,  etc.,  as  this  case  presents  a  different 
question.  We  are  of  the  opinion  that  it  was 
error  to  strike  the  defendant's  answer  from 
the  files. 

But  respondent  contends,  even  if  the  court 
erred,  its  action  cannot  be  reviewed  by  this 
court,  for  the  reason  that  the  appeal  was  taken 
on  the  judgment  roll  alone,  and  "its  proceed- 
ings under  the  several  motions  are  not  pre- 
sented." It  would  be  a  work  of  supereroga- 
tion, in  view  of  the  wealth  of  learning  found 
in  the  decisions  of  California  and  other  states 
having  a  procedure  act  similar  to  ours,  and 
of  the  lucid  provision  of  our  Code,  to  discuss 
the  province  of  bills  of  exception  and  state- 
ments on  appeal.  Of  course,  this  appeal  is 
to  be  determined  solely  upon  the  questions 
presented  by  the  judgment  roll.  The  Code 
of  Civil  Procedure  provides  ''that  the  plead- 
ings, a  copy  of  the  verdict  of  the  jury  or  find- 
ings of  the  court  or  referee,  all  bills  of  ex- 
ceptions taken  and  filed,  and  a  copy  of  the 
oraer  made  on  demurrer,  or  relating  to  a 
change  of  parties  and  a  copy  of  the  judgment* 
shall  constitute  the  1  udgment  roll.  2  Com  p. 
Laws,  p.  800.  And.  though  a  pleading  is 
striken  from  the  files,  it  is  still  a  part  of  the 
judgment  roll.  Abbott  v.  Dottgkus,  28  Cal. 
299.  And  an  order  of  the  court  striking  out 
any  pleading  or  rendering  judgment  is 
**  deemed  to  have  been  exceptai  to. "  2  Comp. 
Laws,  p.  291.  In  this  case  the  judgment  re- 
cites that  the  former  order  of  the  court  was 
vacated,  and  that  the  defendant's  answer  was 
striken  from  the  files  as  sham  and  frivolous. 
The  error  complained  of  clearly  appears  in 
the  judgment  roll.  In  order  to  consider  the 
alleged  errors  of  the  trial  court,  nothing  need 
be  brought  into  the  record  except  that  which 
is  not  snppl ied  by  the  1  udgment  rol  1 .  What 
was  the  necessity  of  a  bill  of  exceptions?  It 
would  only  duplicate  the  record  already  be- 
fore the  court.  *'The  judgment  roll  itself  is 
a  record  for  appeal"  (Wet?ierbee  v.  OarroU^ 
88  Cal.  558) ,  and  there  is  not  only  no  neces- 
sity for  further  record,  but  it  would  be  su- 
perfluous, and  incumbering  the  record,  to 
supply  matters  appearing  in  the  roll.  In  the 
case  of  Zeile  v.  Montg,  1  Utah,  285,  a  de- 
murrer to  the  answer  had  been  sustained,  and 
judgment  rendered  for  the  plaintiff.  The 
appeal  was  taken  upon  the  judgment  roll. 
The  court  says:  ''The  judgment  in  this 
case  discloses  the  action  taken  by  the  court 
on  the  demurrer.  The  recitals  in  it  bring 
before  us  all  the  facts  necessary  to  enable  the 
court  to  determine  whether  there  was  error 
or  not :  that  is  the  suflSciency  df  the  answer. 
They  accomplished  all  that  could  be  accom- 
plished by  a  statement.**  Errors  in  pleading 
can  be  reviewed  on  appeal  from  the  judgment 
upon  the  judgment  roll.  Putnam  v.  Lam- 
pfiier,  86  Cal.  158 ;  Jone$  y.  Petaluma,  Id. 
232 ;  Smith  v.  Lawrence,  88  Cal.  28,  99  Am. 
Dec.  844.    In  the  case  last  cited  a  demurrer 
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to  the  complaint  wm  siutained,  and  no  ex- 
ception taken.  Upon  appeal  the  court  says, 
**  ]N either  a  bill  of  except lona  nor  a  statement 
is  required,  where  the  record  already  presents 
the  question  of  law  and  the  decision  of  the 
court.  The  case  of  Abbott  v.  Douglass,  supra, 
cited  bj  respondent's  counsel,  sustains  the 
▼iew  we  have  announced.  After  witnesses 
had  testified  for  plaintiff  and  defendants,  the 
court  **  ordered  that  the  answer  of  C.  D.  Doug- 
lass ...  be  .  .  .  stricken  out ;  and  that 
thereupon  the  default  of  said  Doulgass  be  en- 
tered ;  and  the  plaintiff  .  .  .  have  Judg- 
mentaeainst  said  defendant  .  .  .  fortlie 
sum  oiT  etc.  The  appeal  was  taken  from  the 
judgment,  and  none  of  the  grounds  for  strik- 
ing out  the  answer  were  disclosed  by  the 


judgment  roll.  The  court  held,  howeTer» 
that  the  recitals  in  the  Judgment  sulBcientl j- 
indicated  the  errors  complained  of,  and  con- 
sidered the  case  fully  upon  the  merits  of  the 
pleadings,  and  held,  among  other  things,  that 
the  answer  was  not  sham  and  frivolous,  and. 
reversed  the  case.  The  many  cases  collectedr 
in  the  respondent's  brief,  and  relied  on  U> 
▼indicate  nis  contention  as  to  the  abortive- 
ness  of  the  appeal,  are  clearly  distinguish- 
able from  the  case  under  consideration. 

The  judgment  of  the  Uneer  court  is  rewsrsed, 
and  the  cause  remanded,  with  directions  thafc 
the  defendant's  answer  be  reinstated. 

Barteh  and  Smith*  JJ.,  concur. 


NEW  YORK  COURT  OP  APPEALS. 


Charles  8.  MOTT  et  al,  Appts.^ 

V. 

WiUiam  UNDERWOOD  it  al.,  BeipU, 

a4B  N.  Y.  4081) 

1.   A  tenant  in  common  ofaa  oyster  bed 

cannot  deprive  his  ootenants  of  tbeir  liffht  to 
take  natural  oystera  therefrom  by  dredging  the 
land  and  plaoinff  ojnier  shells  and  seed  oysten 
thereon,althouffh  these  must  be  slightly  disturbed 
by  taking  the  natural  oysters. 

S*   An  ii^Jnnetion  will  not  be  panted 

wheD  it  will  operate  inequitably  or  oontrary  to 
the  real  justice  of  the  case. 

(February  IS,  IflNL) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Gknerai  Term  of  the  Supreme  Court, 
Second  Department,  affirming  a  judgment  of 
the  Suffolk  County  Circuit  in  favor  of  defend- 
ants in  an  action  brought  to  recover  damages 
for  an  alleeed  trespass  upon  plaintiffs'  oyster 
beds.    Affirmed, 

The  facts  are  stated  in  the  opinioa 

Mr.  A.  A.  Spear*  for  appellants: 

Injunction  is  a  proper  remedy  in  this  action. 

Wright  v.  Syracuse,  B.  d  N,  7,  R.  Co.  49 
Hun,  445,  Affirmed  124  N.  Y.  668;  High.  Inj. 
8  789. 

Iniunction  will  lie  where  a  legal  remedy  is 
wholly  inadequate. 

Corning  v.  Troy  Iron  d  If.  Factory,  40  N. 
Y.  191 ;  Sfvlry  ▼.  Norton,  100  N.  Y.  424,  68 
Am.  Rep.  206;  Poughkeepsie  Oas  Co.  v.  Giti- 
weni  Gas  Co.  89  N.  Y.  498;  New  York  C.  db 
H.  R  B.  Oo.  Y.  Boehester,  1«7  N.  Y.  591. 

Also  to  restrain  a  trespass  where  there  is 
vexation  from  repeated  or  continued  trespasses, 
and  where  the  wrongful  acts  continued  or 
threatened  to  be  continued  would  occasion  a 
multiplicity  of  suits  to  recover  damages. 

Mohawk  dH.  IL  Co.  v.  Arteher,  6  Paige,  88; 
Johnson  y.  Boehester,  18  Hun,  285;  Meyer  v. 
Phmps,  97  N.  Y.  485,  49  Am.  Rep.  588;  Belk- 
nap Y,  Trimbfe,  8  Paige,  577;  Pappenheim  v. 
Metropolitan  EUt.  B.  Oo.  128  N.  Y.  486, 18  L. 

Non.— As  toilets  In  oyster  fisheries,  see,  in  oon- 
neotlon  with  the  above  ease,  that  of  Bradshaw  v. 
Laokf ord  (Md.)  U  Ik  B.  A.  668,  and  fioCs.         _      \ 
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B.  A.  401;  Curtis  v.  KeesUr,  14  Barb.  511; 
WiHiams  v.  New  York  0.  B.  Co.  16  N.  Y.  97, 
69  Am.  Dec.  651. 

So, also,  where  the  continuance  of  the  trespaar 
would  cause  irreparable  injury. 

Fox  V.  Fitesimons,  29  Hun,  574;  Baron  ▼. 
Korn,  51  Hun,  401, 127  N.  Y.  224. 

So,  also,  where  the  irreparable  injury  result* 
from  the  irresponsibility  of  the  defendants. 

Spear  v.  Cutter,  5  Barb.  486;  Johnson  ▼. 
Wffite,  11  Barb.  197;  Lacustrine  Fertilizer  Oo. 
V.  Lake  Guano  dF.  Co.  82  N.  Y.  476;  Chrning^ 
V.  Troy  Iron  dt  N.  Factory,  40  N.  Y.  191; 
Broiestedt  v.  South  Side  B.  Co.  55  N.  Y.  220. 

A  bed  planted  where  natural  ovsters  majr 
have  been  theretofore  is  lawfully  planted,  and 
must  be  protected.  The  question  of  natural 
ovsters  is  immaterial. 

'Rand  v.  Newton,  92  K.  Y.  88;  Robins  ▼» 
Ackerly,  91  N.  Y.  98. 

Possession  by  one  tenant  in  common  is  the 
possession  of  the  other,  and  the  taking  of  the 
whole  profits  by  one  does  not  amount  to  aa 
ouster  of  his  coienant;  the  possession  of  one  i» 
presumed  to  be  in  support  of  the  common  title. 

4  Kent,  Com.  270;  Jackson,  Bratt,  ▼.  Titbits, 
9  Cow.  241. 

Where  one  tenant  in  common  takes  possession 
and  rents  the  common  property,  or  a  portion 
of  it,  his  cotenant  may  call  him  to  account  for 
rents  received,  or  he  may  have  parUtion. 

1  Rev.  Stat  750,  g  9;  Code  Civ.  Proc. 
%  1666;  Green  v.  Putnam,  1  Barb.  500;  Scott 
V.  Guernsey,  60  Barb.  168, 48  N.  Y.  106;  Kings- 
land  V.  Ofietwood,  89  Hun,  602;  BosAoom  y. 
Boseboom,  15  Hun,  809;  Joslyn  v.  JoAyn,  ^ 
Hun,  888:  Dresser  v.  Dresser,  40  Barb.  800; 
Wooleter  v.  Knapp,  18  Barb.  265. 

The  Smiths  had  an  equal  right  of  possessioD 
with  the  town,  and  they  took  actual  peaceable 
possession  of  the  whole  70  acres;  they  had  the 
right  to  acquire  this  possession  in  a  peaceable 
manner,  and  their  possession  was  lawful. 

Wood  V.  PhiUips,  48  N.  Y.  152;  Hyatt  ▼. 
Wood,  4  Johns.  150,  4  Am.  Dea  258;  Mumford 
V.  Brown.  1  Wend.  52, 19  Am.  Dec.  461;  St- 
win  ▼.  Olnuted,  7  Cow.  229;  MeGarreU  y. 
Murphy,  1  Hilt.  182;  Freem.  Cotenancj  4k 
Partition,  g  268. 

It  is  the  right  of  one  tenant  in  oommoii  t» 
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enter  apon  any  portion  of  the  common  prop- 
erty not  occapled  by  the  other,  and  keep  pos- 
icsslon  until  actual  paititton,  and  his  cotenant 
may  not  enter  upon  the  portion  of  which  he 
has  actual  poesession.  He  cannot  be  interfered 
with  by  one  having  no  better  right  of  posses- 
sion than  himself. 

King  ▼.  FUaijM,  1  Lans.  421;  Erwin  y. 
Olm9Ud^  iupra;  Keay  y.  Qoodwin^  16  Mass.  1; 
1  Washb.  Real  Prop.  685,  686;  Pedbody  v. 
Minift,  24  Pick.  829. 

One  tenant  in  common  may  license  a  third 
person  to  cat  timber  on  the  ground  owned  in 
common,  and  the  license  is  good  and  confers 
title  to  the  timber  cut  by  such  person;  the 
remedy  of  the  cotenant  is  against  Uie  one  giv- 
ing the  license  to  recover  his  share  of  the  value 
of  the  timber  cut. 

Baker  v.  Wheeler,  8  Wend.  505, 24  Am.  Dec. 
66;  Fotter  v.  Magee,  2  Lans.  182;  BagHngs  v. 
HoMUngs,  110  Mass.  286;  1  Washb.  Real  Prop. 
693-695,  note  6;  MiUer  v.  MUler,  1  Pick.  188. 
19  Am.  Dec.  264;  Brovm  v.  Wellington,  106 
Mass.  818.  8  Am.  Rep.  880. 

One  tenant  in  common  who  sows  oats  on  the 
common  land,  and  when  ripe  cuts  them,  and 
another  tenant  in  common  then  carries  them 
away,  may  maintain  an  action  for  conversion 
against  the  one  taking  them  away;  he  had  a 
right  to  cultivate  the  ground  and  harvest  the 
oats. 

Le  Barren  v.  Babeock,  46  Hun,  698. 

Mr.  WUmot  M.  Smith,  with  Mr.  Nleoll 
Floyd,  for  respondent: 

Each  cotenant  is  entitled  to  be  in  possession 
and  to  use  every  part  of  the  common  property, 
so  long  as  he  does  not  eiclude  his  cotenant. 

Freem.  Cotenancy  &  Partition,  §  286;  Cam, 
▼.  Lakeman,  4  Gush.  597;  Carpentier  y.  Wdh 
Her,  27  Oal.  544;  Z(ipp  v.  MiUer,  109  N.  Y. 
57;  Jaelyn  v.  Jatlyn,  9  Hun,  888;  Woolewr  v. 
Kvapp,  18  Barb.  266;  WUcox  v.  WUcox,  48 
Barb.  827;  Wood  v.  PhilUpe,  48  N.  Y.  152; 
ZeBarren  v.  Babeock,  46  Hun,  598,  122  N.  Y. 
158,  9  L.  R.  A.  625;  MeCabe  v.  MeCabe,  18 
Hun,  154;  Seott  v.  Guernsey,  48  N.  Y.  124. 

One  tenant  in  conimon  cannot  maintain  an 
action  for  trespass  against  bis  cotenant  for 
entry  upon  the  common  property  if  real,  or 
taking  it,  if  personal. 

Abbott,  Trial  Ev.  p.  686;  IhtBoie  v.  Bearer, 
25  N.  Y.  123,  82  Am.  Dec.  826;  Malone  Real 
Prop.  Trials,  40,  and  cases  cited;  8edgwick  & 
Wait,  Trial  of  Title  to  Land,  g  276;  4  Kent, 
Com.  870;  17  Am.  &  Eng.  Enc.  Law,  p.  122; 
Jones  V.  Cohen,  82  N.  C.  75;  Bishop  v.  Blair, 
86  Ala.  80;  Doe,  Halford,  v.  Tetherow,  2  Jones, 
L.  898;  Strong  v.  Colter,  18  Minn.  82;  Tamliill 
Bridge  Co,  v.  Netsby,  1  Or.  178. 

Hartln,  J.,  delivered  the  opinion  of  the 
court: 

On  the  1st  day  of  July,  1891,  a  larfe  portion 
of  Great  South  Bay,  in  the  county  (»  Suffolk, 
K.  Y..  was  owned  by  Helen  T.  and  William  8. 
Smith,  the  infant  beirs  of  Robert  R  Smith,  and 
the  town  of  Brookhaven,  under  its  corporate 
name  of  the  "Trustees  of  the  Freeholders  and 
Commonalty  of  the  Town  of  Brookhaven,"  as 
tenants  in  common.  The  heirs  of  Robert  R. 
Smith  and  the  town  of  Brookhaven  each 
owned  an  undivided  one-half.  The  entire 
property  contained  about  40,000  acres  of  land 
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under  water,  nearly  all  of  which  was  suitable 
for  ovster  culture.    Much  of  it  was  capable  of 
nounshing  and  maturing  oysters  when  planted 
upon  it,  and  some  of  it,  known  as  "ovster  beds,"' 
produced  spontaneously  both  marketable  and 
seed  oysters.    The  oyster  beds  were  much  the 
most  valuable  part  of  the  land.    On  or  about 
the  day  mentioDed,Cornelia  T.  Smith,  as  widow 
of  Robert  R.  Smith,  and  Cornelia  T.  Smith 
and  Thomas  S.  Strong,  ss  general  guardians  of 
Helen  T.  and  'William  S.  Smith,  made  a  lease 
to  the  plaintiffs  of  about  70  acres  of  the  land, 
for  the  purpose  of  planting,  cultivating,  and 
growing  oysters  thereon.    The  lease  was  for 
the  term  of  ten  years,  at  an  annual  rent  of  $175. 
The  premises  leased  was  an  oyster  hed  known 
as  the  "Reef  and  Swash  Bed."    It  was  equaled 
in   the   quantity   and  qualitv  of  oysters    it 
produced  by  but  few  beds  id  the  tmy.    It» 
yield  was,  with  few  exceptions,  regular  each 
year,  and  comprised  both  seed  and  marketable 
oysters.    The  portion  known  as  the  "Reef 
contained  about  85  acres,  and    the  "Swash"' 
about  the  same.    The  lease  purported  to  rent 
the  whole  of  the  70  acres.    In  it  the  pystera 
planted  or  growing  upon  the  premises  were 
excepted  from  the  covenant  therein  for   the 
peaceable  possession   and  enjoyment   of  the 
premises.    tTpon  the  delivery   of   the  lease,, 
tbe  plaintiffs  staked  and  buoyed  the  premises. 
During  the  season  from  the  fall  of  18V1  to  the 
spring  of  1893,  they  permitted  the  baymen  to 
go  upon  the  beds,  and  take  all    the  natural 
oysters  they  could  obtain,  and  they  took  sub* 
stantially  all  that  could  be  taken  at  tbe  time. 
In  the  spring  of  1892,  marketable  oysters  were 
growing  thereon,  and  the  usual  amount  was 
taken  irom  the  premises.    In   September  of 
that  year,  seed  and  native  marketable  oysters 
of  two  and  three  years'*growth  were  growiog 
there  to  tbe  usual  extent    In  June,  1892,  the 
plaintiffs  resurveyed  the   premises,  reset  the 
stakes  and  buoys  thereon,  and  dredged  the  reef. 
In  the  latter  part  of  that  month,  and  early  in 
July,  the   plaintiffs   spread  1.1  CK)  bushels  of 
shells  and  100  bushels  of  Virginia  seed  ojsters 
over  the  whole   premises.    The  quantity   of 
shells  required  to  properly  cover  toe  premises 
for  tbe  propagation  of  oysters  was  85,()00  bush 
els.     On  Septemt)er  1  there  was  a  fine  set  of 
young  oysters  over  the  whole  of  the  premises, 
which  was  larfsely  the  result  of  the  plaintiffs" 
cultivation.    The  defendants,  at  the  times  here- 
inafter mentioned,  were  inhabitants  of  the  towi> 
of  Brookhaven;  as  such,  were  permitted  by  the 
town  to  take  oysters  from  the  premises;  and 
all  the  defendants  but  Abram  Smith  were  duly 
licensed  by  the  town  to  take  oysters  from  the 
undivided  half  of  the  land  under  water  in  the 
South  Bay  belonging  to  the  town,  for  which 
they  paid  a  license  fee.    Between  the  1st  and 
19th  of  September,  1892,  tbe  defendants  entered 
upon  the  premises  leased  to  the  plaintiffs,  and 
took  and   disturbed,  to  a  slight  extent,  the 
oysters  that  had  been  planted  bv  the  plaintiffs. 
All  the  oysters  proved  to  have  been  taken  by 
any  of  the  defendants  from  the  leased  premises- 
were  marketable  oysters  of  two  or  three  years" 
growth,  and  it  was  impossible  to  gather  the 
natural  product  from  the  premises  without,  tO' 
some  extent,  taking  or  disturbing  the  oysters 
planted  by  the    plaintiffs.    The    defendanto 
were  men  of  ■mall  means,  and  unable  to  re^ 
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«poiid  in  damages  to  the  plaintiffs.  The  town, 
for  many  years  before  this  act1oD,flnd  up  to  the 
time  of  this  trial,  had  purposely  permitted  the 
premises  in  question  and  other  beds  in  South 
Bay  to  be  used  by  the  inhabitants  of  the  town 
for  takinff  seed  and  marketable  oysters  as  a 
means  of  subsistence,  and  had  refused  to 
lease  to  any  one  the  exclasive  use  of  any  of  the 
oyster  beds.  When  the  lease  to  the  plaintiffs 
was  g\Yen,  they  had  notice  and  full  knowledge 
that  it  was  given  against  the  will  of  the  town 
of  Brookhaven.  The  oysters  taken  by  the  de- 
fendants up  to  September,  1892,  were  taken 
for  market  purposes.  When  the  lease  was 
given,    the  town    was   not    cultivating   the 

J^remises.  The  foregoing  are  substantiafly  the 
acts  found  bv  the  court. 
As  conclusions  of  law,  the  court  held  that 
the  premises  so  leased  were  held  and  owned 
bv  the  town  of  Brookhaven  and  the  heirs  of 
Kot)ert  R.  Smith  as  tenants  in  common;  that 
the  lease]  to  the  plaintiffs  was  valid;  that  the 
plaintiffs  possessed  the  rights  in  common  in 
the  property  in  Question  which  the  heirs  of 
Robert  K.  Smit^  had,  and  the  defendants 
possessed  those  which  the  town  of  Brookhaven 
nad,  and  neither  possessed  any  other  nor 
different  rights;  that,  under  the  lease,  the 
plaintiffs  had  a  right  to  take  the  natural  oysters 
from  the  premises,  but  that  neither  of  the  co- 
tenants  could  legally  exclude  the  other  from 
entry  thereon  or  from  taking  the  natural  pro- 
duct thereof,  that  the  planted  oysters  growing 
upon  the  premises  between  the  1st  and  19th 
days  of  September,  1892,  were  the  property  of 
the  plaintiffs,  but  that  they  could  not  legally 
prevent  the  defendants  from  entering  upon  the 
premises  or  from  taking  the  natural  growth 
of  oysters  thereon,  and  directed  that  the  com- 
plaint be  dismissed,  with  costs. 

By  this  action  the  plaintiffs  sought  to  enjoin 
the  defendants  from  entering  upon  the  prem- 
ises, and  taking  or  disturbing  the  oysters  grow- 
ing thereon,  and  to  recover  damages  for  such 
injury  as  they  had  sustained  bv  reason  of  the 
acts  of  the  defendants  In  disturbing  the  oysters 
planted  by  them.  As  there  was  no  proof  of 
the  extent  of  any  injury  sustained  by  the 
plaintiffs,  the  action  was  in  effect  one  for  in- 

iluncUon.  The  findings  of  fact  made  by  the 
earned  trial  judge  and  affirmed  by  the  general 
term  are  fully  sustained  by  the  evidence,  and 
therefore  the  question  presented  upon  this  ap- 
peal is  whether,  upon  the  facts  as  found,  the 
court  was  justified  in  directing  a  judgment  for 
the  defendants. 

Both  parties  admit  that  the  relation  which 
existed  t)etween  them  was  that  of  tenants  in 
common,  and  consequently  there  was  a  unity 
in  their  right  of  possession,  as  that  is  the  very 
nature  of  the  estate.  The  parties  were  tenants 
in  common  of  the  natural  oysters,  and  the  de- 
fendants, as  such,  had  the  same  right  as  the 
plaintiffs  to  enter  upon  the  premises  and  re- 
move them.  As  to  that,  there  is  no  dispute  or 
controversy.  But  the  appellants  contend  that, 
having  dredged  the  land,  and  placed  oyster 
shells  and  seed  oysters  upon  it.  they  are  en- 
titled, not  only  to  prevent  the  defendants  from 
interfering  with  the  oysters  thus  planted,  but 
al<*o  to  enjoin  them  from  taking  the  natural 
ones,  because  in  doing  so  they  would,  to  a 
•light  extent,  disturb  those  planted  by  the 
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plaintiffs.  That  the  oysters  taken  by  the  de- 
fendants were  chiefly  of  two  or  Uiree  years' 
frowth,  and  therefore  not  the  oysters  planted 
y  the  plaintiffs,  the  court  has  found  and  the 
evidence  establishes.  The  most  that  can  be  said 
is  that  the  defendants,  in  removing  the  oysters 
as  to  which  they  were  tenants  in  common,  have 
slightly  disturbed  the  oysters  planted  by  the 
plaintiffs.  The  precise  question  presented  is 
whether  the  plaintiffs  could  deprive  the  defend- 
ants of  their  right  to  take  any  of  the  natural 
oysters  by  scattering  a  few  seed  oysters  over 
the  premises  in  sucn  a  manner  as  to  render  It 
impossible  to  remove  the  natural  ones  without 
disturbing  those  planted.  If  they  could  not» 
then  the  decision  of  the  courts  below  is  right, 
and  should  be  affirmed. 

The  appellants  rely  upon  the  case  of  X#- 
Bartvn  v.  Babeoek,  122  N.  Y.  158,  9  L.  R.  A. 
625.  We  find  nothing  in  that  case  which  up- 
holds their  claim.  In  the  Le  Barron  Case  the 
land  was  held  by  the  plaintiff  and  the  partj 
represented  by  the  defendant  as  tenants  in 
common.  The  plaintiff  was  in  peaceable  pea- 
session,  with  the  acquiescence  of  bis  ootenant. 
The  oats  and  hay  that  were  taken  by  the  de- 
fendant had  been  severed  from  the  freehold  by 
the  plaintiff,  and  were  personal  chattels,  to 
that  case  it  was  said  that  when,  in  the  due 
course  of  husbandry,  the  oats  and  haj  were 
peaceably  and  in  good  faith  severed  from  the 
common  estate  where  they  were  grown,  the 
title  vested  in  the  ootenant  who  hsul  severed 
them.  It  was  also  said  that,  if  the  oats  and  hay 
were  owned  by  the  plaintiff  and  Mrs.  House, 
it  was  not  a  conversion  of  them  for  the  defend- 
ant, acting  by  her  authority,  to  draw  them 
away,  and  it  was  only  upon  the  theory  that  the 
plaintiff  owned  them  in  his  own  right  that  the 
defendant  was  held  liable.  Neither  the  defend- 
ants nor  their  grantors  ever  acquiesced  in  the 
plaintiffs  having  any  exclusive  or  other  poe 
session  of  this  land,  except  such  as  they  had 
as  tenants  in  common  with  them.  Nor  were 
the  oysters  taken  severed  from  the  freehold  hy 
the  plaintiffs,  so  that  they  became  personal 
chattels.  The  land  and  the  oysters  thereon 
belonged  to  the  tenants  in  common,  and  neither 
possessed  any  such  title  to  the  oysters,  planted 
or  natural,  as  would  enable  him  to  maintain  an 
action  for  trespass  or  conversion  against  his  co- 
tenant  for  taking  them  from  the  land  thus  held 
in  common.  It  is  difficult  to  discover  any 
principle  which  would  justify  a  court  of  equity 
in  restraining  the  defendants  from  taking  the 
oysters  which  they  had  a  right  to  remove, 
simply  because  in  doing  so  some  slight  injury 
might  result  to  those  the  plaintiffs  had  strewn 
over  the  lands.  As  the  rights  of  tenants  in 
common  are  equal  In  the  use  and  enjoyment 
of  the  estate,  it  is  a  general  rule  that  a  court 
of  equity  will  not  interfere  between  them, 
even  to  restrain  waste,  unless  it  be  of  a  ma- 
licious character,  or  so  unusual  and  unrea- 
sonable as  to  constitute  a  wanton  destruction 
of  the  estate.  Freem.  Cotenancy  &  Partition, 
§  828:  High,  Inj.  $  692;  Beach,  Mod.  £q. 
Jur.  §  785;  Smith,  E<).  418.  Another  well- 
established  rule  of  equity  jurisprudence  is  that 
an  injunction  will  not  be  granted  when  it  will 
operate  inequitably  or  contrary  to  the  real 
justice  of  the  case.  Troy  dbB.R,  Co,  v.  Bos- 
twi,  H,  T.AW.R.CO.W  N.  Y.  107,  125. 


MOTT  V.  UHDBBirOOBb 


In  this  case  there  is  no  eYldenoe  that  the  de- 
fendants' acts  in  remoTiog  the  oysters  which 
^were  the  natnial  prodocis  of  the  land  were 
malicions,  anusual,  or  unreasonable,  while  it 
Hloea  show  that,  if  an  injunction  was  granted, 
it  wonid  operate  ineijuitably  and  contrary  to 
Teal  justice  by  depnving  the  defendants  oi 
ihetr  admitted  rights.  There  is  notbiog  to 
ahow  any  disposition  on  the  part  of  the  defend- 
ants to  nonecessarily  interfere  with  or  destroy 
the   seed  oysteia  planted   by  the  plaintiffs. 


The  only  interference  upon  their  part  has  been 
such  as  could  not  be  avoided  without  an  entire 
surrender  of  their  rights  to  the  use  of  the 
property. 

Under  these  circumstances,  we  are  clearly  of 
the  opinion  that  the  trial  court  properly  dis- 
missed the  plaintiffs'  complaint  upon  the  merits 
and  that  the  Judgment  of  the  Oeneral  Term 
ihauld  be  afflrmed,  with  costs. 

AJU  concur. 


CALIFORNIA  SUPREME  COURT. 


W.  R.  DAILEY  et  al..  Petitioners, 

e. 

SUPERIOR  COURT  OP  THE  CITY  AND 
COUNTY  OP  SAN  PRANCISCO,  Reept. 


(.M^....OsL. 


.) 


Tbe  jvrodnetlon  In  m  tbeater  ef  a  pUtsr 
b«»cd  np<m  theflactggf  a  criminal  caae 
tlien  on  trial*  althouirh  It  may  Interfere  with 
the  administration  of  Jostioe  and  deprive  tbeao- 
ciised  of  a  fair  trial,  and  may  oonstitute  a  pun- 
isbable  ooDtempt,  oanuot  be  restrained  by  in- 
Junction,  under  Const,  art.  1,  8  a,  declarinir: 
**Bvery  citlaen  may  freely  speak,  write,  and  pub- 
lish his  sentiments  on  aU  subjeota,  t)eing  respon- 
sible for  the  abuse  of  that  riffht.** 

iMeFoaiand  and  TempU^  JJ^  diteenU 

(March  M,  IBM.) 

PETITION  for  a  writ  of  certiorari  to  review 
the  action  of  respondent  in  directing  peti- 
tioners to  cease  and  refrain  from  giving  a  pab- 
lic  performance  of  a  certain  play.  Order  arh 
nvUed, 

The  facts  are  stated  in  the  opinions. 

Jfr.  Carroll  Cook*  for  petitioneia: 

The  order  complained  of  was  an  attempt 
upon  the  part  of  the  superior  court  to  interfere 
with  the  rights  gaaranteed  to  petitioners  by 
Oal.  Const,  art  1,  gg  1,  9,  18,  14. 

Every  citizen  has  the  absolute-  right  unre- 
■atrained  to  express  his  sentiments  upon  any  and 


all  subjects,  being  responsible  only  for  th« 
abuse  of  that  right. 

Ex  parte  Barry,  85Cal.  WJ;  Ex  parte  HoUie^ 
59  Cal.  418;  P^pU,  Mulford,  ▼.  Turner,  1  Cal. 
151,  52  Am.  Dec.  296;  Aople,  Field,  Y.Turner. 
1  Cal.  154. 

The  order  is  in  violation  of  property  rights* 
protected  by  said  Constitution. 

Cooley,  Const.  Lim.  8d  ed.  468, 1st  ed.  417. 

So  far  as  the  legislature  could  do  so,  it  hss 
by  the  positive  letter  of  the  law  provided  that 
such  an  act  would  not  be  in  contempt  of  court 
and  could  not  be  made  such  by  a  court 

Eb  parU  Boilman!^  U.  S.  4  Crancb,  98,  2  L. 
ed.  660;  Baker  v.  Chieholm,  8  Tex.  158;  Qinn 
V.  Rogere.  9  Dl.  184;  Barry  y,  Mercein,  46  U.  8. 
6  How.  120, 12  L.  ed.  77. 

When  Jurisdiction  Is  by  the  Constitution 
conferred  upon  a  particular  court  the  legisla- 
ture may  prescribe  the  mode  and  manner  by 
which  it  is  to  be  exercised,  and  the  regulations 
of  the  legislature  will  be  obligatory. 

Oray  v.  St.  Louie,  L  M.  AS.  ACo.fA Mo. 
App.  672;  BroadteeU  v.  People,  76  HI.  655;  State, 
Poneharlfrain  R,  Co,,  v.  Ju^e  of  7ih  Diet.  Gt, 
22  La.  Ann.  667;  Ex  parte  Marker,  49  Cal.  466. 

Where  a  suiserior  court  exercises  a  special 
statutory  and  extraordinarv  power  it  stands 
upon  the  same  ground  and  u  governed  by  the 
same  role  as  courts  of  limited  or  inferior  Juris- 
diction, and  its  acts  will  be  invalid  unless  the 
authority  upon  which  they  are  founded  has 
been  strictly  pursued. 

Haywood  Y.  Colline,  60  Bl  888;  Eaneae  OOy, 


Nora— Tlie  decision  that  an  to  junotlon  oannot 
*l>e  granted  to  prevent  an  improper  publication, 
•even  if  it  constitutes  a  punishable  oontempt  of 
•court  and  may  Interfere  with  the  administration 
of  Justice  by  preventing  a  fair  trial,  which  the 
court  In  the  present  case  bases  directly  upon  the 
•constitutional  declaration  of  a  right  freelj  to 
apeak,  write,  and  publish  sentiments  on  all  sub- 
jects, Is  believed  to  he  without  any  dlreot  prece- 
-dent,  although,  as  the  opinion  recites,  the  general 
anderatandlog  of  constitutional  writers  seems  to 
Interpret  that  oonstltutlODal  provision  as  a  guar- 
•anty  of  a  right  to  publish  without  any  previous 
restraint  or  license.  But  several  cases  have  sus- 
tained the  right  to  an  injunction  against  publlca- 
-tion  of  false  statements  to  injure  property  or  busi- 
ness. These  are  referred  to  in  the  note  to  Flint  v. 
Hutchinson  Pmoke  Burner  Oo.  (Mo.)  16  L.  R.  A. 248, 
t>ut  lo  none  of  these  cases  was  this  constitutional 
pirovlsl<Hi  discussed.  Considering  the  disseat 
•of  two  of  the  Judges  In  the  above  case,  it  1&  doabt- 
fol  If  the  decision  will  be  aoeepted  unQuestioniiigly 
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as  the  true  doctrine  respecting  the  constitutional 
guaranty  of  the  freedom  of  speech  and  the  press* 
It  may  be  considered  certain  that  tiiis  constitu- 
tional guaranty  is  not  limited  to  a  freedom  from 
censorship  in  advance  of  publication,  and  that  II 
might  easily  tie  violated  by  laws  attempting  to 
punish  persons  for  the  expression  of  their  honest 
sentiments  on  any  subject.  It  may  also  be  Impor- 
tant to  a  proper  interpretation  of  this  constitution- 
al guaranty  to  distinguish  between  '^sentiments,** 
which  It  declares  may  t>e  freely  expressed,  and  false 
statements  of  facts  or  obscene  descriptions  which 
tovolve  no  expression  of  sentiments.  The  court  In 
the  above  case  assumes  that  the  theatrical  repre- 
sentatlon  involved  a  speaking  of  the  '"sentiments** 
of  the  author.  Bven  if  this  is  conceded,  it  would 
seem  doubtful  if  the  mere  publication  of  a  false 
statement  of  alleged  fSct  involving  no  comment* 
criticism,  or  expression  of  opinion  could  be  called  a 
speaking  of  '^sentiments,*'  or  come  within  this  con- 
stitutional guaranty.  B.  A.  B. 
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8t.  J.  A  C.  B.  R.  Co,  ▼.  Campbea,  62  Mo.  588; 
Denning  Y,  Corttin,  11  Wend.  651;  Rochester  v. 
Baberis,  29  N.  H.  862;  Carleton  v.  Wathivgtoti' 
Ins.  Co,  85  N.  H.  166;  Awferwn  y.  Hamiiton 
County  Comrs,  12  Ohio  St.  648. 

A  court  has  do  power  to  do  any  thing  which 
Ib  not  authorized  by  law. 

FiUhuph  ▼.  CvsUr,  4  Tex.  895,  51  Am.  Dec. 
728;  Fra9er  v.  Freelon,  58  Cal.  644. 

The  power  of  a  court  to  punish  for  an  alleged 
contempt  of  its  authority,  though  undoubted, 
is,  in  its  nature,  arbitrary,  and  its  exercise  is 
not  to  be  upheld  except  under  the  circum- 
stances and  in  the  manner  prescribed  by  law. 

Batchelder  v.  Moore,  42  Cal.  414. 

The  statute  in  this  state  in  relation  to  con- 
tempt of  court  is  a  limitation  up)on  the  power 
formerly  exercised  by  courts  to  punish  for  con- 
tempt. 

OaUand  ▼.  Qalland.  44  Cal.  475,  18  Am. 
Rep.  167;  Ex  parte  Kearny,  55  Cal.  229. 

A  court  of  equity  cannot  restrain  the  publi- 
cation of  libelous  matter  in  advance  of  its  pub- 
lication. 

Brandreth  v.  Lance,  8  Paige,  24,  84  Am. 
Dec.  868;  Shook  ▼.  Daly,  49  How.  Pr.  868; 
Southoy  y.  Sherwood,  2  Meny.  484,  438,  441; 
Seeley  y.  Fisher,  11  Sim.  582. 

Mesire.  A.  W.  Thompson,  Williaiia  S. 
Bamest  John  H.  Dickinson.  Ea^^ne  N. 
Denprey,  and  Edi^aik  D.  Peizotto  for 
respondent. 

Garontte,  J«,  deliyered  the  opinion  of  the 
court: 

One  Durrant  was  upon  trial  in  the  city  of 
San  Francisco,  charged  with  murder,  and 
while  the  jury  was  being  impaneled,  the  pe- 
titioner, Dailey,  adyerfised  by  posters  and 
newspapers  that  he  would  produce  in  a  certain 
theater  in  said  city  of  San  Francisco  a  play  en- 
titled "The  Crime  of  a  Century."  Thereupon, 
Durrant  presented  an  affidavit  to  the  court 
wherein  his  trial  was  then  pending,  setting 
forth  that  said  play  was  based  upon  the  facts  of 
bis  case  as  established  at  the  preliminary  ex- 
amination and  the  coroner's  inquest,  and 
that  the  production  of  said  play  during  the 
progress  of  his  trial  would  be  an  interfer- 
ence with  the  administration  of  justice,  and 
depriye  him  of  a  fair  and  impartial  trial. 
The  affldayit  was  full  and  complete  as  to 
details,  but  we  see  no  purpose  to  be  sub- 
served by  ft  further  statement  of  the  allega- 
tions therein  set  out.  Upon  the  presenta- 
tion of  the  affidavit  the  superior  court  made 
an  order  directing  this  petitioner,  Dailey,  to 
desist  and  refrain  from  giying  any  public  per- 
formance of  said  play,  and  further  ordered  him 
to  cease  from  advertising  the  same.  The 
present  proceeding  is  one  of  certiorari  to  reyiew 
the  action  of  the  court  in  making  the  aforesaid 
order,  it  beine  insisted  ttat  the  trial  court 
thereby  exceeded  its  power  and  jurisdiction. 
The  record  before  us  incident  ally  develops  that 
this  order  was  subsequently  served  upon  the 
petitioner,  that  he  defied  the  power  of  the  court 
in  making  it,  produced  the  play,  and  was 
adjudged  guilty  of  contempt:  hut  with  those 
matters  we  are  not  now  concerned. 

The  production  of  a  tragedy  or  comedy 
upon  the  theatrical  stage  is  a  publication  to 
the  world  by  word  of  mouth  of  the  text  of  the 
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author,  and,  as  to  the  question  here  pmented 
for  our  considerstion,  it  is  immaterial  whether 
the  words  be  publicly  spoken  from  the  stage  or 
upon  the  hustings,  or  go  out  to  the  world 
through  the  channels  of  the  printing  pre^s. 
By  the  constitutional  provision  we  are  about  to 
inVoke,  a  citizen  may  speak,  write,  or  publish 
his  sentiments  with  equal  freedom,  and  this 
case  now  stands  before  us  exactly  as  though 
one  of  the  daily  journals  was  threatening  to> 
publish  its  sentiments  pertaining  to  the  conduct 
of  a  criminal  trial  then  pending,  and  the  c<^)urt 
where  such  trial  was  pending  and  in  progress, 
belieying  such  publication  would  interfere  with 
the  due  administration  of  justice,  had  issued  an 
order  restraining  and  prohibiting  the  threat- 
ened action  of  the  paper.  We  are  entirely  clear 
that  the  court  had  no  jurisdiction  to  make  th» 
order  which  forms  the  basis  of  this  proceeding, 
for  such  order  was  an  attempted  infringement 
upon  rights  guaranteed  to  eyery  citizen  by  §  9„ 
art.  1,  of  the  Constitution  of  this  state.  That 
section  proyides:  "Every  citizen  may  freelv 
speak,  write,  and  publish  his  sentiments  on  all 
subjects,  being  responsible  for  the  use  and 
abuse  of  that  right;  and  no  law  shall  be  passed 
to  restrain  or  abridge  the  liberty  of  speech  or 
of  the  press."  The  wording  of  this  section  i» 
terse  and  vigorous,  and  its  meaning  so  plain 
that  construction  is  not  needed.  The  rignt  of 
the  citizen  to  freely  speak,  write,  and  publish 
his  sentiments  is  unlimited,  but  he  is  respon- 
sible at  the  hands  of  the  law  for  an  abuse 
of  that  right.  He  shall  haye  no  censor  oyer 
him  to  whom  he  must  apply  for  permission 
to  speak,  write,  or  publish,  but  he  shall  be  held 
accountable  to  the  law  for  what  he  speaks* 
what  he  writes,  and  what  he  publishes.  It  is 
patent  that  this  right  to  speak,  write,  and 
publish  cannot  be  abused  until  it  is  exercised, 
and  before  it  is  exercised  there  can  be  no  re- 
sponsibility. The  purpose  of  this  proyision  of 
the  Constitution  was  the  abolishment  of  censor- 
ship, and  for  courts  to  act  as  censors  is  direcUy 
yiolatiye  of  that  purpose.  This  proyision  of 
the  Constitution  as  to  freedom  of  speech  yaries 
somewhat  from  that  of  the  Constitution  of  the 
United  States,  and  also  more  or  less  from  the 
proyisions  of  many  state  Constitutions  treating 
of  this  question;  but,  if  there  is  a  material 
difference  in  the  yarious  proyisions,  it  works- 
no  harm  to  this  petitioner,  for  the  proyisioxk 
here  considered  is  the  broader,  and  gives  him 
greater  liberty  in  the  exercise  of  the  right 
granted.  The  meaning  of  this  provision,  or 
others  of  similar  import,  has  been  declared 
with  unanimity  by  all  commentators  upon  the 
law.  Blackstone  declares  that  the  liberty  of 
the  press  consists  in  laying  no  previous  re- 
straints upon  publications,  and  not  in  freedoiA 
from  censure  for  criminal  matters  when  pub- 
lished. He  says:  '*£yery  freeman  has  an  un- 
doubted right  to  lay  what  sentiments  he  pleases- 
before  the  public.  To  forbid  this  is  to  destroy 
the  freedom  of  the  press.  But  if  he  publishes 
what  is  improper,  mischievous,  or  illegal,  he 
must  take  the  consequences  of  his  own  temer- 
ity. To  subject  the  press  to  the  restrictive 
power  of  a  licensor.as  was  formerly  done  tiefore 
and  siuce  the  Revolution  of  1688.*  is  to  subject 
all  freedom  of  sentiment  to  the  prejudices  of 
one  man,  and  make  him  the  arbitrary  and  in- 
fallible judge  of  all  controverted  points  in  learn- 
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log.  TeligioD.aDdgoyerament.  .  .  .  Thus  the 
wm  of  iodi?idual8  is  still  left  free.  The 
abuse  only  of  that  free  will  iff  the  object  of 
legal  punishment"  Story,  in  his  work  upon 
the  Constitution.  (§  1886)  declares:  **lDdeed, 
the  liberty  of  the  press,  as  understood  by  all 
England,  is  the  rignt  to  publish  without  any 
previous  restrain t»  or  license;  so  that  neither 
the  courts  of  Justice,  nor  other  persons,  are 
authorized  to  talce  notice  of  writings  intended 
for  the  press,  but  are  confined  to  those 
which  are  printed."  De  Lolme,  in  his  Con- 
stitution of  England  (page  872),  declares: 
''Liberty  of  the  press  consists  in  this:  that 
neither  courts  of  justice  nor  any  other  judges 
whatever  are  authorized  to  take  notice  of 
writings  intended  for  the  press,  but  are  con- 
fined to  those  which  are  actually  printed." 
Id  Ex  parU  Barry,  85  Cal.  007,  the  foregoing 
doctrine  is  reiterated  and  approved. 

It  would  seem  that  the  jurisdiction  here 
attempted  to  be  exercised  would  essentiallv 
belong  to  a  court  of  equity.  Yet,  even  if 
this  proceeding  for  a  resirtuning  order  had 
been  inaugurated  in  such  a  forum,  it  would 
have  signally  failed.  In  Story,  Eq.  Jur. 
§  948a,  l£e  author  says:  "But  the  utmost  ex- 
tent to  which  courts  of  equity  have  gone  in 
lestraining  any  publication  by  injunction  has 
been  upon  toe  principle  of  protecting  the 
rights  of  property  in  the  book  or  Tetters 
sovigfat  to  be  published.  They  have  never  as- 
sumed, at  least  since  the  destruction  of  the 
court  of  star  chamber,  to  restrain  any  pub- 
lication which  purports  to  be  a  literary  work 
upon  the  mere  ground  that  it  is  of  a  libelous 
character,  and  tends  to  the  degradation  or 
injurjr  of  the  reputation  or  business  of  the 

Blaintiff  who  seeks  relief  against  such  pub- 
cation."  And  this  principle  was  declared  by 
the  learned  chancellor  in  Brandreih  v.  jAtnce, 
8  Paige,  26,  84  Am.  Dec.  868.  wherein  he 
said :  "It  is  very  evident  that  this  court  cannot 
assume  jurisdiction  of  the  case  presented  by 
the  complainant's  bill,or  of  any  other  case  of  the 
like  nature,  without  infringing  upon  the  liberty 
of  the  press,  and  attempting  to  exerdse  a 
power  of  preventive  justice  which,  as  the 
legislature  has  decided,  cannot  safely  be  in- 
trusted to  any  tribunal,  consistently  with  the 
principles  of  a  free  government."  After  re- 
ferring to  the  court  of  star  chamber,  he 
proceeds:  "Since  that  court  was  abolished, 
however,  I  believe  there  is  but  one  case  upon 
record  in  which  any  court,  either  in  this  country 
or  io  England,  has  attempted,  by  an  injunction 
or  order  of  the  court,  to  prohibit  or  restrain 
the  publication  of  a  libel,  as  such,  in  anticipa- 
tion." In  effect,  the  order  made  by  the  tnal 
court  in  this  case  was  one  commanding  the  pe- 
tiTioner  not  to  commit  a  contempt  oi  court, 
and  such  a  practice  is  novel  in  the  extreme. 
The  court  had  ample  power  to  protect  itself 
in  the  administration  of  justice  after  the 
contempt  was  committed.  As  to  the  offender, 
it  could  punish  him;  ss  to  the  defendant  on 
trial,  he  could  be  deprived  of  no  rights  by  any 
act  of  this  petitioner.    If  the  publication  de- 
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prived  him  of  a  fair  and  impartial  trial  at  that 
time,  a  second  trial  would  have  been  awarded 
him. 

We  conclude  that  the  order  made  by  the  trial 
court  was  an  attempted  restraint  upon  the  right 
of  free  speech,  as  guaranteed  by  the  Constitu- 
tion of  this  state,  and  that  petitioner's  mouth 
could  not  be  closed  in  advance  for  the  purpose 
of  preventing  an  utterance  of  his  sentiments, 
however  mlMhlevous  the  prospective  results  or 
such  utterance.  He  had  the  right  of  free 
speech,  but  at  all  times  was  responsible  to  the 
law  for  an  abuse  of  that  right. 

For  the  foregoing  reasons,  tAs  order  ti  an- 
nuUed,  as  being  beyond  the  power  of  the  court 
to  make. 

We  concur:  Beattjrt  Ch.  J.;  HattUiob^ 
J.;  V&n  Fleet,  J.;  Henshaw,  J. 

HcFarlandt  J.,  dissenting: 

I  dissent.  All  the  provisions  of  the  Con* 
stitution  must  be  construed  together,  and  effect 
given,  when  possible,  to  each.  The  one  section 
(9)  of  article  1,  which  provides  that  '*  every 
citizen  may  freely  speak,"  etc,  is  to  be  con- 
strued in  view  of  that  large  and  important  part 
of  the  Constitution  by  which  a  judicial  depart- 
ment of  the  government  is  created,  and  all  the 
usual  and  necessary  powers  of  courts  given  to 
the  tribunals  established  under  it  One  of  the 
most  essential  of  these  powers  of  a  court  is  to 
protect  itself  acainst  unlawful  intrusion  upon 
its  orderly  conduct  of  business,  and  to  insure 
litigants  in  a  pending  proceeding  the  free  and 
unembarrassed  administration  of  justice.  In 
the  case  at  bar,  in  a  court  of  record  established 
by  the  Constitution,  a  trial  was  gravely  pro- 
gressing in  which  a  man's  life  was  at  stake, 
and  an  act  was  about  to  be  done  which  it  is 
admitted  "would  be  an  interference  with  the 
administration  of  Justice,  and  deprive  him  of  a 
fair  and  impartial  trial."  Is  it  possible  that  a 
court  is  powerless  to  protect  a  aefendant  in  a 
case  pending  before  it  from  an  act  that  would 
deprive  him  of  a  fair  and  impartial  trial?  In 
my  opinion  the  right  given  by  section  9  of 
article  1  not  to  be  stopped  beforehand  from 
speaking  slanders  and  writing  libels,  does  not 
include  the  right  not  to  be  stopped  from  in- 
terfering with  a  pending  proceeding  in  a  court, 
and  preventing  a  party  thereto  from  having 
a  fair  and  i mputiai  trial.  The  right  to  slander 
and  libel  individuals,  and  the  right  of  a  court 
to  prevent  interference  with  the  course  of 
justice  in  a  pending  trial,  are  not  inconsistent 
and  may  both  stand  together.  And  I  think 
that  the  cases  where  it  nas  been  held  that  a 
threatened  publication  could  not  be  enjoined  . 
will  be  found  to  be  nearly  all  cases  of  threat- 
ened libels  against  individuals  or  property,  and 
not  cases  where  there  was  a  threatened  inter- 
ference with  a  pending  proceeding  in  a  court, 
and  an  attempt  to  deprive  a  party  thereto  of  a 
fair  and  impartial  trial.  I  think  that  the 
order  under  review  should  be  affirmed. 

I  concur:    Temple*  J. 
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^1*  The  introduetion  of  new  forms  of 
▼ehicleSt  and  of  new  motive  power  on  street 
railways,  bas  nolT  impaired  the  riffht  of  the  foot 
passenger  to  safe  passage  at  street  orosainga.  It 
is  the  duty  of  drivers  of  vehicles,  whether  wagona, 
wheels,  or  oars,  to  so  regulate  the  speed  thereof, 
and  give  such  warning  of  approach^  at  whatever 
ocat  of  patDS  and  trouble  on  their  part,  as  that 
the  footman,  using  ordinary  oare  himseif ,  may. 
In  the  absence  of  unavoidable  accident,  cross  in 
safety. 

8.  When  a  street-rallwaj'  eompany 
operatliigr  ^  doable-traek  road  die- 
charges  a  passenger  at  a  street  eroasing, 
having  reason  to  know  that  such  passenger, 
in  order  to  reach  his  destination,  must  croas  its 
tracks,  it  is  the  duty  of  such  company  to  regard 
the  rights  of  the  passenger  while  on  the  crossing, 
and  to  so  control  the  speed  of  cars  on  its  tracks, 
and  give  such  warning  of  their  approach,  as  will 
reasonably  protect  the  passenger  from  injury. 
Omission  of  such  duty  is  negligence,  and  a  person 
Injured  by  reason  thereof  may  maintain  an  action 
egainst  the  company  for  damages  unless  pre- 
vented by  his  own  negligence  contributing  to  the 
injury. 

8«  A  person  abont  to  eross  the  track  of 
a  street  railway  at  a  street  crossing  is 

bound  to  exercisb  care  proportioned  to  the  danger 
to  be  avoided  and  the  consequences  which  might 
result  from  want  of  it.  conforming  in  amount  and 
degree  to  the  particular  circumstances  surround- 
ing him;  but  it  is  only  ordinary  care  which  is  re- 
quired, that  which  might  reasonably  be  expected 
of  persons  of  ordinary  prudence.  Ordinary  care 
does  not  require  him  to  anticipate  negligence  on 
the  part  of  those  operating  the  railway.  And 
while  be  should  use  bis  faculties  for  his  own  pro- 
tection, it  is  not  negligence  per  se  for  him  to  omit 
to  look  in  both  directions  for  tbe  approach  of  a 
oar.  Whether  it  is  or  is  not  negligence  depends 
upon  the  oiroumstanoea. 

4.  Where  the  ewldenee  of  the  plaintiff 
shows  actionable  negligence  on  the 
part  of  the  company^  and  the  question  of 
oontributory  negligenoe  of  the  plaintiff  depends 
upon  a  i-ariety  of  circumstances  from  which 
different  minds  may  reasonably  arrive  at  different 
oondusions  as  to  whether  there  was  contributory 
negligenoe  or  not,  the  question  should  be  sub- 
mitted to  the  Jury  under  proper  Instructions;  and 

'  it  is  error  in  such  case  for  the  court  to  direct  a 
verdict  for  the  defendant. 

6*  And  where  in  snch  case  the  qnestion 
as  to  whether  or  not  the  plaintiff  exer- 
cised his  fkculties  of  seeing  and  hearing 
before  attempting  to  croas  is  in  issue,  and  the 
oral  evidence  tends  to  show  that  he  did,  while 
circumstantial  evidence  tends  to  disprove  that 
claim,  a  condition  la  presented  involving  such 

*HeadDotes  by  the  Coubt. 


NOTB.— As  to  the  care  required  in  attempting  to 
cross  an  electric  railway  track  in  the  street,  see,  in 
conoectlon  with  the  present  case,  that  of  Newark 
Faas.  R.  Ck).  V,  Block  (N.  J.)  ffi  X^  R.  A.  874. 
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variety  of  circumstances  as  makes  it  proper  to 
submit  the  question  to  the  Jury. 

(February  2S,18Q6.) 

ERROR  to  the  Circuit  Court  for  Hamilton 
County  to  review  a  Judgment  reversing  a 
judgment  id  favor  of  defendant  in  an  action  to 
recover  damages  for  personal  in  juries  alleged 
to  have  been  caused  by  defendant's  negligence. 
Affirmed. 

Statement  by  Spear»  J.: 

Action  below  was  by  Snell  against  the 
street  railway  company,  to  recover  for  per- 
sonal injuries  received  by  being  struck  by  a 
moving  car  of  the  companv.  In  the  common 
pleas,  at  the  conclusion  of  the  plaintiff's  tes- 
timony, a  motion  by  the  company  to  direct  a 
verdict  in  its  favor  was  sustained,  and  a  Judg- 
ment on  the  verdict  so  rendered  was  entered. 
This  Judgment  was  reversed  by  the  circuit 
court  The  company  asks  a  revental  of  that 
Judgment. 

Muin,  Pazton*  Warrington*  Ik  Bov- 
tet,  Kittredf^  A  Wilby,  for  plaintiff  la 
error: 

Obstructions  to  the  view  of  a  person  abont 
to  cross  a  track,  instead  of  furnishing  an  ex- 
cuse, impose  greater  care,  and  this,  too,  at 
regular  crossings  where  persons  have  a  right  to 
cross  the  tracka 

Horn  V.  Baltimore  <§  0.  R.  Co.  54  Fed.  Rep. 
801, 6  U.  S.  App.  881;  PitMmrg,  O.d  JSLL.B. 
€h.  V.  Petere,  1  Ohio  C.  C.  84;  Pennsylvania 
Co.  V.  Mord,  40  Ohio  St.  888. 

The  iron  tracks  in  the  street  over  which 
plaintiff  was  stepping  and  towards  which  be 
was  walking  were  notice  and  warning  to  him 
of  danger. 

SUiott  V.  Ohieaffo,  M.  (ft  Bt.  P.  B.  Co.  160  U. 
8.  246-^48,  87  L.  ed.  1068-1071. 

The  obvious  weight  of  rapid- transit  electric 
street  cars,  and  the  consequent  difficulty  of 
stopping  them  quickly,  necesmily  render  their 
operation  so  dangerous  as  to  require  the  appli- 
cation of  the  same  rule  to  persons  about  to 
cross  or  occupy  the  tracks,  as  the  one  which  ia 
applied  to  persons  approaching  steam  railroad 
crossings  over  public  highways. 

Hickman  v.  union  2>epot  R.  Co.  47  Mo.  App. 
65;  Smith  v.  OiiiEen^  B.  Co.  52  Mo.  App.  86; 
FliU  V.  Detroit  OiUteMf  Street  R.  Co.  (Mich.) 
62  N.  W.  1007;  Boerth  v.  Weet  Side  R.  Co.  87 
Wis.  288;  Ward  v.  RoeAeeter  Eleetrie  R.  Co.  4^ 
N.  Y.  S.  R.  84;  Carson  v.  Federal  Street  <§  P. 
r.  R.  Co.  147  Pa.  219, 15  L.  H.  A.  257;  Creamer 
V.  West  End  Street  R  Co.  156  Mass.  820,  16  L. 
R.  A.  490;  MeGee  v.  Consolidated  Street  R.  Co. 
102  Mich.  107,  26  L.  R.  A.  800.   • 

Messrs.  John  W.  Wolfe  and  Thomae  li, 
Michie*  for  defendant  in  error: 

Steppini^  on  to  the  track  of  a  street  railway^ 
whether  the  cars  thereon  are  horse  cars  or  grip 
cars,  without  first  stopping  to  look  to  see 
whether  a  car  is  approaching,  is  not,  as  matter 
of  law,  and  without  any  reeard  to  surroundinc 
circumstances,  negligence,  but  the  character  or 
such  action  is  a  question  of  fact  for  the  Jury. 
Running  street  cars  at  rapid  speed  (although 


Cincinnati  Street  R  Co.  t.  Shelu 
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■ol  exceeding  that  allowed  by  ordinance)  with- 
out signal  or  warning, oyer  a  sidewalk  crossing. 
where  a  car  bound -in  the  opposite  direction  is 
diflcharging  passengers,  and  when  the  view  of 
tbe  approaching  car  is  obstructed  by  the  one 
from  which  the  passengers  are  alighting,  is 
evidence  of  negligence  to  be  submitted  to  the 


kieago  City  B.  Go,  ▼.  Robimon,  137  Dl.  9,  4 
L.  R  A.  126;  Omaha  Street  R.  Co.  ▼.  Laehneimn, 
40  Neb.  87. 

]>efendant  in  error  had  a  right  to  assume 
that  plainti£f  in  error  would  operate  its  car 
with  one  care  while  passing  the  car  from  which 
be  had  alighted. 

See  Meek  ▼.  FennBplwinia  Co.  88  Ohio  St 


There  is  a  vital  difference  between  the  duties 
which  a  street-car  company,  occupying  a  por- 
tion of  the  public  highway,  owe  to  the  public, 
especially  at  crossings  in  the  city,  and  the 
duties  of  a  railway  company  upon  its  own  right 
of  way. 

Newark  Pom,  K  Go.  y.  Block,  65  N.  J.  L. 
e05.  82  L.  R  A.r878;  DriscoU  y.  Market  Street 
OahU  K  Co.97  Cal.  658:  Weiser  y.  Broadway 
4  if.  Street  B.  Co.  10  Ohio  C.  0.  14. 

Spear,  J.,  deUyered  the  opinion  of  the 
court: 

The  ground  npon  which  the  common  pleas 
directed  a  verdict  was  that  the  plaintilTs  evi- 
dence disclosed  contributory  negligence  of  such 
a  character  as  to  preclude  a  recovery.  In  other 
words,  the  holding  was  that,  as  matter  of  law, 
the  plaintiff  was  guilty  of  contributory  negli- 
gence. If  the  plidntifi's  conduct,  as  shown  by 
the  undisputed  facts,  left  no  rational  inference 
but  that  of  negligence,  then  the  ruling  was 
right,  but  if  the  question  of  contributory  neg- 
figence  depeoded  upon  a  variety  of  circum- 
stances from  which  different  minds  might  ar- 
rive at  different  conclusions  as  to  whether  there 
was  negligence  or  not,  then  the  ruling  was 
wrong.  This  follows  from  the  rule  given  In 
BlUe  v.  Ohio  Life  Ins.  S  T.  Co.  i  Ohio  St.  6d8, 
84  Am.  Dec.  610.  Applying  the  doctrine  of 
that  case,  the  motion  involved  an  admission  of 
all  the  facts  which  the  evidence  in  any  degree 
tended  to  prove,  and  presented  only  a  question 
of  law,  whether  each  fact  indispensable  to  the 
right  of  action,  and  put  in  issue  by  the  plead- 
ings, had  been  supported  by  some  evidence.  If 
it  had  been,  no  matter  how  slight  the  evidence, 
the  motion  should  have  been  denied,  because  it 
was  the  right  of  the  plainiiff  to  have  the  weight 
and  sufficiency  of  his  evidence  pas«ed  upon  by 
the  iury.  But  if  he  had  failed  to  give  evidence 
tending  to  establish  any  fact  without  which  the 
law  would  not  permit  a  recovery,  he  bad  noth- 
ing to  submit  to  the  Jury,  and  a  question  of 
law  only  remained.  We  are  aware  that  this 
rule  is  much  criticised,  and  plausible  argu- 
ments against  its  reasonableness  have  been  ad* 
duced,  but  it  has  been  followed  uniformly, 
and  should  be  applied  until  definitely  over- 
ruled, or  changed  by  legislation. 

The  plaintiff  was  himself  bound  to  use  or- 
dinary care,  such  degree  of  care  as  men  of  or- 
dinary prudence  commonly  use  under  like  cir- 
cumstances; care  proportioned  to  the  danger  to 
be  avoided,  and  the  consequence  which  might 
result  from  want  of  it,  conforming  in  amount 
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and  degree  to  the  particular  circumstances 
under  which  it  was  to  be  exercised.  If  all  peo- 
ple exercised  the  greatest  possible  caution  in 
approaching  and  crossing  railroad  trades  acci- 
dents would  be  much  less  frequent  than  they 
are;  but  the  law  does  not  require  extreme  care. 
Such  care,  and  such  only,  as  ordinarily  pru- 
dent persons  could  reasonably  be  expected  to 
exercise  under  the  circumstances  is  the  full 
measure.  In  order,  therefore,  to  Judge  whether 
or  not  a  fair  question  was  presented  regarding 
plaintiff's  contributory  negligenoe,  we  must  in- 
quire into  the  circmstances  as  disclosed  by  tbe 
evidence  he  introduced. 

The  evidence  showed  that  the  conopany's 
road  Is  operated  on  Eastern  avenue,  Cincin- 
nati, a  thoroughfare  running  east  and  west. 
It  is  a  double-track  electric  road,  the  space  be- 
tween the  tracks  being  about  8  feet  The  cars 
are  wider  than  the  track,  extending  about  1 
foot  outside  the  rail.  Defendant  in  error, 
Snell,  resided  on  the  north  side  of  the  avenue, 
between  Washington  and  Weeks  streets,  the 
block  between  these  streets  being  about  800 
feet  in  length.  Near  his  residence,  in  front  of 
a  drug  store,  there  was  a  flag-stone  street  cross- 
walk at  which  the  cars  were  accustomed  to  stop 
to  receive  and  discharge  passengers.  Snell  had 
been  a  daily  passenger  on  the  road  for  a  num- 
ber of  years,  and  was  known,  as  also  his  resi- 
dence and  place  of  getting  on  and  off,  to  the 
railroad  conductors.  On  the  day  of  the  acci- 
dent Snell  was  a  passenger  on  an  ea8^  bound 
car  on  the  south  track.  As  the  car  approached 
the  crossing  the  speed  was  slackened  to  allow 
Snell  to  get  off,  but  did  not  quite  stop.  He 
stepped  off  outside  of  the  south  track  at  the 
crossing,  and  turned  north  to  go  to  the  north 
side  of  Uie  street,  which  required  him  to  cross 
both  tracks.  As  he  nearecl  the  south  rail  of 
the  north  track  he  was  struck  by  a  west- bound 
car  and  injured. 

The  evidence  tends  to  show  further  that 
Snell  had  not  observed  the  coming  car  before 
alighting,  nor  does  it  appear  that  he  looked, 
while  in  the  car,  in  the  direction  from  which 
the  other  car  was  approaching.  At  some  time, 
while  crossing,  he  looked  both  east  and  west 
alone  the  track,  but  the  precise  point  from 
which  he  looked  east  is  not  clear.  The  con- 
ductor of  the  car  on  which  he  had  ridden  gave 
him  no  warning  of  the  approaching  car,  nor 
was  any  gong,  or  other  sJarm  sounded,  or 
warning  given,  by  the  motorman  in  charge  of 
the  coming  car.  He  was  inexperienced,  hav- 
ing been  the  driver  of  a  milk  wagon  until  two 
or  three  days  before.  On  the  same  'car  there 
was  an  experienced  motorman,  who  was  on  for 
the  purpose  of  giving  the  new  hand  instruction. 
At  the  moment  Snell  was  struck  the  car  was 
running  about  90  miles  an  hour,  on  down 
grade,  and  ran  about  100  feet  before  it  could  be 
stopped.  The  car  from  which  Snell  alighted 
was  moving  slowly  east,  and  had  tbe  other  car 
been  runnmg  at  an  ordinary  rate  of  speed 
Snell  would  probably  have  had,  after  he  saw 
it,  opportunity  to  avoid  it,  but  the  car  moved 
BO  rapidly  that,  after  seeing  it,  he  had  but  time 
to  throw  up  his  hands  and  try  to  step  back 
when  the  car  struck  him. 

The  question  presented  for  the  court  was, 
simply.  Did  the  evidence  establish,  as  matter 
of  law,  that  Snell  was  guilty  of   negligence 
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COD trfbu ting  to  his  injary?  Tbe  place  of  the 
accident  T^as  a  street  croasiDg,  usea  as  such  by 
tbe  public,  and  recognized  aa  such  by  tbe  cooq- 
pany.  It  was  the  duty  of  the  oompauy  to 
keep  in  mind  the  right  of  pedestrians  on  that 
crossing,  and  especially  its  duty  to  observe 
the  rights  of  its  own  patrons  who  were  under 
a  necessity  of  using  that  crossing  in  going 
from  its  cars  to  their  houses.  Ancient  rights 
have  not  changed  because  new  vehicles  of 
travel  have  been  introduced  upon  the  streets, 
nor  because  a  portion  of  the  people  who  ride, 
being  in  haste  to  reach  their  destination,  de- 
mand rapid  transit.  The  streets  remain  for  all 
the  people,  and  he  who  goes  afoot  has  the  ri^ht, 
especially  at  a  crossing,  to  walk  to  his  destina- 
tion; he  should  not  be  compelled  to  run,  or  to 
dodge  and  scramble  to  avoid  collision  with  ve- 
hicles. As  a  eeneral  proposition,  drivers  of 
vehicles  have  the  same  right  to  travel  along  the 
carriageway  of  a  street  that  foot  passengers 
have  to  walk  there.  There  is  no  priority  of 
right:  so  that  the  right  of  neither  is  exclusive. 
But  it  is  to  be  borne  in  mind  that  the  injury 
by  collision  is  wholly  upon  the  side  of  the  foot- 
man; and  the  right.of  personal  protection  which 
every  person  possesses,  together  with  that 
moral  and  legal  obligation  to  refrain  from  do- 
ing an  injury  to  his  person  which  is  imposed 
upon  all  others,  gives  the  foot  pa.<«enger  such  a 
right  at  street  crossings  as  to  make  it  the  duty 
of  drivers  of  vehicles,  whether  wagons,  wheels, 
or  cars,  to  so  regulate  their  speed,  and  give 
such  warning  of  approach,  at  whatever  cost  of 
pains  and  trouble  on  their  part,  ss  that  the 
footman,  using  ordinary  care  himself  and  tmr- 
ring  inevitable  accident,  may  cross  in  safety. 
Life  and  limb  are  of  more  consequence  than 

3uick  transit.  The  vehicle  man  must  not  run 
own  the  pedestrian.  The  opposite  doctrine 
appears  to  have  found  lodgment  in  many 
minds,  and  there  seems  a  disposition  to  assume 
that  a  foot  passenger  has  no  right  upon  a  pub- 
lic street  as  against  a  street  car.  Indeed,  com- 
mon observation  seems  to  show  that  this  belief 
controls  the  conduct  of  drivers  of  many  con- 
veyances, public  and  private.  Too  often  there 
Is  a  reckless  disregard  of  human  life  and  limb, 
and  pedestrians  are  compelled,  at  their  peril,  to 
keep  out  of  the  way.  As  matter  of  law,  it  is 
as  much  tbe  duty  or  the  vehicle  to  keep  out  of 
the  way  of  the  footman,  and  especially  so  at 
crossing,  as  it  is  for  the  latter  to  escape  being 
run  over,  giving  due  cont-ideration  to  the 
greater  difficulty  of  guiding  and  arrei>ting  the 
progress  of  the  vehicle.  The  use  of  streets 
for  railways  is  allowed  only  because  it  is  con- 
sidered not  to  be  a  substantial  interference 
with  their  free  and  unobstructed  use  as  high- 
ways for  passage.  So  long,  therefore,  as  there 
is  no  unreasonable  interference  with  the  public 
right  of  passage,  railways  in  streets  are  lawful 
structures;  but.if  operated  upon  tbe  theory  of 
exclusive  right  to  their  track,  they  become 
wrongdoers."  Cincinnati  dS.  O.  Ave,  Street 
R  Co.  V.  Cumminsnlle,  14  Ohio  St.  523;  Citi- 
unif  Coach  Co.  v.  Comden  Bone  R,  Co,  88  N. 
J.  E<^  267,  86  Am.  Hep.  542;  Baxter  v.  Second 
Aw.  B,  Co.  Z  Robt.  616;  Barker  v.  Savage,  1 
Sweeney,  288;  Newark  Pais,  R,  Co.  v.  Block, 
56  N.  J.  L.  606.  23  L.  R  A.  878;  Atty.  Gen. 
V.  Metropolitan  R  Co.  125  Mass.  515,  28  Am. 
Rep.  m. 


Undoubtedly  the  footman  must  reasonably 
use  his  senses  for  his  own  protection,  and  if  be 
knows  of  the  approach  of  a  vehicle,  and,  ua- 
ing  his  faculties,  perceives  that  he  cannot  con- 
tinue on  without  danger  of  collision,  be  may 
not  rush  forward  regardless  of  consequences. 
He  is  not  bound,  however,  to  anticipate  negli- 

fenoe  on  the  part  of  drivers  of  vehicles,  but 
as  the  right  to  assume  that  they  will  not  be 
ne  " 


n  this  case,  if  the  evidence  was  to  be  be- 
lieved, there  was  a  total  disregard  of  plaintiff's 
rights,  a  clear  case  of  gross,  culpable  negli- 
gence. The  company  owed  to  the  passenger 
who  had  Just  alighted  the  duty  of  permitting 
him  to  cross  from  its  car  to  the  opposite  side  or 
the  street  without  peril  of  life  or  limb  from  the 
acts  of  the  company;  instead  of  which  it  sent 
its  car  down  the  grade  at  break  neck  speed 
without  giving  any  warning,  or  taking  any 
pains  to  avoid  running  him  down.  Snell,  it  is 
true,  was  bound  to  anticipate  that  a  car  might 
come  on  the  north  track,  but  he  was  not  re- 
quired to  anticipate  that  it  would  come  at  such 
a  dangerous  rale  of  speed,  for  that  would  be 
presuming  that  the  company  would  be  negli- 
gent, and  if,  acting  on  the  presumption  that 
the  company  would  not  be  negligent,  be  uaed 
such  caution  as  men  of  ordinary  prudence 
would  have  used,  his  own  conduct  did  not  pre- 
clude a  recovery.  Whether  he  did  use  such 
degree  of  care,  we  think,  was  a  question  for 
the  jury.  The  evidence  presented  a  case  where 
different  minds  might  reasonably  reach  differ- 
ent conclusions.  We  are  not  required  to  de- 
termine the  question  whether  or  not  Snell  was 
negligent 

ft  is  insisted  that  in  the  best  view  of  tbe 
case  for  tbe  plaintiff,  the  evidence  shows  that 
he  did  not  look  to  the  east,  for  while  it  may  be 
that  the  verbal  evidence  tends  to  show  that  be 
did  look  in  that  direction,  yet  he  could  not 
have  done  so  for  if  he  had  he  surely  would 
have  seen  the  coming  car,  and  that  as  a  matter 
of  law,  it  is  negligence  for  one  about  to  cross 
a  railwav  not  to  look  each  way.  Authorities 
are  to  be  found  giving  apparent  support  to 
this  proposition.  The  practice  in  some  courts 
is  for  the  court  to  direct  a  verdict  whenever, 
in  the  opinion  of  the  judge,  the  evidence  would 
not  warrant  a  judgment.  And  some  of  these 
decisions  imply  that  the  court  has  held  persona 
about  to  cross  a  street-car  track  to  the  same 
decree  of  care  as  would  be  demanded  were  he 
crossing  a  steam  railroad.  We  think  there 
is  no  just  analogy  between  the  riirht  of  a  street 
railway  running  cars  along  a  highway  and  the 
right  of  a  steam  railroad  running  its  trains 
across  a  highway  at  grade,  and  that  the  rule  of 
care  incumbent  upon  one  about  to  cross  a 
steam  railroad  is  hardly  a  fair  one  to  be  ap- 
plied in  all  its  strictness  to  street  railways  in 
cities  where  a  car  that  can  be  speedily  stopped 
passes  a  crossing  at  frequent  intervals,  and 
where  people  necessarily  cross  the  streets  fre- 
quently and  huniedly.  As  remarked  by  Gray, 
Ch.  J.,  in  Lyman  v.  union  R.  Co.  114  Mass.  88: 
"The  cases  relating  to  injuries  suffered  by  be- 
ing struck  by  a  locomotive  engine  at  a  railroad 
crossinff  afforded  no  test  of  the  degree  of  care 
required  of  the  plaintiff  in  this  case.  The  cart 
of  the  horse  railway  have  not  the  same  right  to 
tbe  use  of  tbe  track  over  which  they  travel,  do 
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tiot  run  at  the  same  speed,  are  not  attended 
%vith  the  same  danger,  and  are  oot  fo  difficult 
^o  check  quickly  and  suddenly,  as  those  of  an 
^rdiDary  railroad  corporation.  A  person  taw- 
fully  traveling  upon  the  highway  is  not  there- 
fore bonnd  to  exercise  the  same  degree  of 
"watchfulness  and  attention  to  avoid  the  one  as 
'to  keep  himself  out  of  the  way  of  the  other." 
Other  cases  in  Massachusetts  are  to  the  effect 
that  the  fact  that  plaintifTs  evidence  does  not 
fihow  that  he  looked  up  and  down  the  street 
'before  crossing  is  not,  as  matter  of  law.  con- 
clusive evidence  that  he  was  not  in  the  exercise 
•of  due  care,  and  that  the  mere  fact  of  not  look- 
ing when  one  attempts  to  cross  a  railroad  is 
Tiot  conclusive  evidence  of  want  of  care.  WiU- 
ianu  V.  Qrealy,  112  Mass.  82;  Batoter  v.  Well- 
ington, 126  Mass.  891;  Shaplsigh  y.Wyman, 
184  Mass.  118.  Whether  such  omission  ia  or 
is  not  neeligence  depends  upon  the  circum- 
iBtanoes.  ^etoark  Pose.  R,  Oo.  v.  &ock,  aupra; 
Chicago  CiiyR,  Co,  v.  BoUnwon^  127  111.  0, 4  L. 
B.  A.  126;  Omaha  Street  B,  Co,  v.  Loehneieen. 
40  Neb.  87;  Shm  v.  Potrero  <§  B.  V.  B.  Oo.  44 
Oal.  414;  Stoain  ▼.  Fourteenth  Street  R.  Oo.  08 
OaL  170;  DriecoU  v.  Market  Street  Cable  B.  Oo, 
VJ  Cal.  553;  Thomp.  Neg.  806,  note. 

We  suppose  the  rule  for  street  cars  ia  the  same 
«8  for  other  vehidea,  and  if  the  footman  is  re- 
quired, in  a  crowded  thoroughfare,  to  look  up 
«nd  down  and  wait  until  all  possibility  of  col- 
lision 18  psst,  it  would  be  like  sitting  on  the 
bank  until  the  stream  should  run  by,  and  there 
would  be  bnt  few  hours  in  the  busy  part  of 
the  day  when  it  would  be  practicable  to  cross. 

Whether  looking  eastward  would  have  dis- 
closed the  coming  car  depends  upon  whether 
the  receding  car  would  have  obstructed  the 
view,  and  this  depends  upon  its  location  at  the 
time  Bnell  looked,  if  he  did  look.  The  evi- 
dence is  consistent  with  the  conclusion  that 
he  looked  up  the  track,  but  that  the  receding 
car  prevented  him  from  seeing  the  approach - 
toff  one,  and  that,  as  the  former  made  some 
noise,  his  attention  was  not  called  to  the  rumb- 
ling of  the  latter.  And  it  is  not  inconsistent 
with  the  conclusion  that  ordinary  range  of  vis- 
Ion  would  probably  have  enabled  him  without 
turning  bis  head  or  e^^es  up  the  track,  to  see 
«  car  in  time  to  avoid  it  haa  the  car  been  run- 
ning at  a  safe  rate  of  speed,  and  we  think  one 
ao  crossing  could  not  be  asked  to  extend  his 
observation  beyond  that  distance  within  which 
a  car  proceeding  at  a  customary  and  reason- 
Ably  safe  speed  would  threaten  his  safety. 

Taking  the  effect  of  the  evidence  as  a  whole, 
one  thing  which  is  tolerably  clear  is  that  if 
-the  car  had  been  running  at  a  reasonable  rate 
of  speed,  and  proper  warning  had  been  given, 
Snell  would  not  have  been  injured;  all  else  is  in 
more  or  less  doubt.  The  evidence  pro  and  con. 
therefore,  was  to  be  weighed,  and  the  tribunal 
iot  that  purpose  was  the  jury,  not  the  court 
■upon  the  motion. 

The  judgment  of  rewreal  was,  toe  thinky  rights 
•and  tltetame  i$  affirmed. 

Shanek*  J.,  dissenting: 

The  case  upon  which  the  trisl  judire  gave  a 
'Conclusive  direction  to  the  jury,  tnking  the 
view  most  favorable  to  the  plaintiff  that  the 
'evidence  would  permit,  was  thai  his  senses  of 
«ight  and  hearing  were  normal,  that  he  knew 
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he  was  upon  a  double-track  electric  railway, 
that  he  quit  a  car  and  immediately  passed  to 
its  rear  toward  the  other  track  without  look- 
ing in  the  direction  from  which  the  colliding 
car  came,  and  was  struck  and  injured  by  a  car 
approaching  at  a  rate  of  speed  which,  under 
the  circumstances,  was  dangerous,  and  that  he 
bad  no  knowledge  of  its  approach  The  neg- 
ligence of  the  defendant  is  conceded,  and  the 
material  inquiry  relates  to  the  conduct  of  the 
plaintiff.  The  degree  or  character  of  the  de- 
fendant's negligence  cannot  be  material,  if,  by 
due  care  on  the  part  of  plaintiff,  the  injury 
would  have  been  avoided. 

Upon  this  subject  it  ia  said  in  the  principal 
opinion:  * 'Undoubtedly  the  footman  muat 
reasonably  use  his  senses  for  his  own  protec- 
tion, and  if  he  knows  of  the  approach  of  a 
vehicle,  and,  using  his  faculties,  perceives  that 
he  cannot  continue  on  without  danger  of  col- 
lision, he  may  not  rush  forward  regardless  of 
consequences."  If  this  means  that  under  such 
circumstances  the  footman  is  required  to  use 
his  senses  of  sight  and  hearing  to  ascertain 
whether  a  car  is  approaching  upon  the  track 
which  he  is  about  to  cross,  it  is  a  correct  state- 
ment of  the  law  and  a  full  justification  of  the 
direction  given  to  the  jury.  If,  however,  it 
means  that  nothing  is  required  of  him  except 
to  act  rationally  in  view  of  dangers  that  mav 
be  threatened  from  a  car  of  whose  approach 
be  may  happen  to  know,  it  defines  a  rule 
which,  in  view  of  the  difficulty  in  proving  his 
knowledee,  is  incapable  of  practical  applica- 
tion, ana  which  is  in  conflict  with  the  ad- 
judicated cases  and  the  established  principles 
of  the  law  of  negligence. 

Some  of  those  principles  are  accurately 
though  generally  stated  in  the  foregoing  syl- 
labus and  opinion.  But  the  law,  keeping  pace 
with  tlie  progress  of  society,  has.  fiom  those 
general  principles,  deduced  definite  rules  of 
conduct,  applicable  to  situations  which  arise 
frequently.  Such  a  rule  was  defined  by  this 
court  in  *  Cleteland,  C.  A  0.  B.  Go.  v.  Orato- 
ford,  24  Ohio  St.  681,  by  which  it  is  made  the 
imperative  duty  of  "a  person  in  the  full  en- 
joyment of  the  faculties  of  hearing  and  seeing 
before  attempting  to  pass  over  a  known 
railroad  crossing  should  use  them  for  the  pur- 
pose of  discovenng  and  avoiding  danger  from 
an  approaching  train;  and  the  omission  to  do 
so,  without  a  reasonable  excuse  therefor  ia 
negligence,  and  will  defeat  an  action  by  such 
person  for  an  injury  to  which  such  negligence 
contributed."  That  rule  has  been  afi9rmed  in 
very  many  cases,  among  which  are  Cleveland, 
O.  O.dl.  B  Oo.  V.  miiott,  28  Ohio  St.  840; 
Pennsylvania  Go.  ▼.  Bathgeh,  32  Ohio  St.  66; 
Baltimore  db  0.  B.  Co.  v  Wfutacre,  85  Ohio 
St.  627.  In  Pennsylvania  Co.  v.  Bathgeb  the 
general  rules  were  correctly  given  to  the  jury, 
but  the  judgment  of  the  trial  court  was  re- 
versed by  this  court  because  there  was  not 
given  the  definite  and  particular  rule  which 
the  trial  judge  applied  in  this  case. 

Neither  the  authorities  nor  the  reasons  in- 
volved will  permit  a  distinction  between  steam 
cars  on  the  one  hand  and  electric  and  cable  cars 
on  the  other  as  to  the  application  of  this  rule. 
Baifey  v.  Market  Street  Cable  B.  Go  (Cal )  48 
Pac.  014;  Bueby  v  Philadelphia  Traction  Oo, 
126  Pa.  560;  Ward  v.  Rochester  EUctne  B.  Co, 
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48  N.  7.  a  R.  84;*  FriU  v.  reirait  dti^emf 
Street  E.  Co,  (Mich.)  62  N.  W.  1007;  Boerth  v. 
Wat  Side  B.  Co.  87  Wis.  288.  Tbe  distinction 
is  not  enoourafEed  by  the  decisions  of  the  su- 
preme court  of  Massachusetts,  cited  in  the  ma- 
jority opinion.  They  relate  to  horse  cars 
which  are  likened  to  ordinary  yehlcles  because 
of  their  low  speed,  and  ihe  ease  with  which 
they  may  be  stopped. 

U  is  true  that  the  hitroduction  of  a  new  mo- 
tive power  for  the  purpose  of  rapid  transit  has 
not  changed  the  relative  rights  and  duties  of 
carriers  and  footmen.  It  is  equally  true  that 
it  imposes  upon  carriers  and  footmen  alike  the 
duty  of  exercising  greater  absolute  care.  This 
is  (rue  because  the  rules  of  relative  care 
have  not  changed,  the  carrier  is  required  to 
use  greater  care  because  of  the  increased  speed 
of  its  cars  and  their  greater  weight,  and  the 
footman  must  use  greater  care  because  of  his 
knowledge  that  he  Is  lawfully  exposed  to 
greater  danger. 

There  are  considerations  of  great  importance 
which  cannot  be  eliminated  from  cases  of  this 
character.  The  car  cannot  be  stopped  in- 
stant! v,  nor  can  it  be  turned  from  its  track. 
The  footman  can  instantly  stop  or  change  his 
course.  Considerations  of  healtn  and  economy 
require  that  the  populations  of  large  cities  oc- 
cupy extended  territories,  whence  arises  the 
necessity  for  rapid  transit.  Transit  cannot  be 
rapid  as  to  those  aboard  the  cars  and  slow  as 
to  those  crossing  the  street.  The  same  consid- 
erations require  that  there  shall  be  low  fares. 
From  the  fact  that  these  carriers  have  no  mys- 1 


terious  sources  of  revenue,  it  results  that  com- 
pensation awarded  to  the  careless,  though  ii» 
form  of  a  lodgment  against  the  carrier,  must 
be  ultimately  paid  by  its  careful  patrons.   The- 
whole  duty  of  the  public  in  this  regard  is  per- 
formed   when    they  compensate   those  who,, 
while  in  the  exercise  of  due  care,  are  injured 
by  the  carelessness  of  the  agencies  which  pub- 
lic necessities  have  called  fnto  existence.    In. 
view  of  these  and  like  considerations,  I  am  not 
willing  to  seem  to  believe  that  it  is  practicable^ 
either  to   protect  those   who  go   upon  the- 
crowded   streets   of   cities  with   slumbering- 
senses,  or  to  compensate  them  for  injuries  to- 
which  a  failure  to  use  their  senses  contributes. 
The  course  of  the  trial  judge  in  this  case  im- 
worth V  of  commendation.     Having  devoted 
enough  time  to  the  orderly  examination  of  the 
case  to  disclose  a  conclusive  reason  why  the- 
plaintiff  could  not  recover  a  verdict  accoraing 
to  law,  he  directed  the  verdict  which  the  law 
required.    The  plaintiff  had  no  constitutional 
or  legal  right  to  recover  a  verdict  upon  which 
he  could  not  recover  a  ludgment.    Had  th» 
case  been  submitted  to  toe  iury  upon  general 
instructions,  the  court  would  not  have  been 
sitting  to  administer  justice,  but  to  experiment 
with  a  verdict.    Such  a  course  was  required 
by  no  right  of  the  plaintiff.    It  was  forbidden 
by  justice  to  the  defendant  and  bv  a  due  le- 
gard  for  the  rights  of  the  public  in  a  speedy 
administration  of  justice. 

Bnrketf   J.,   concuia   in   the   dissenting 
opinion. 
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Caroline  L.  BRADLEY  et  al, 

SOUTHERN    NEW    ENGLAND    TELE- 
PHONE COMPANY,  Appt.  i 

06  Conn.  650L) 

Power  of  eeleetmen  to  ent  and  trim 
trees  oweirhm,ngkag  a  hi^hvray  withoat 
the  eoneent  of  the  owner*  for  the  purpose 
of  compelliDir  a  otumgre  in  the  location  of  tele- 
graph or  telephone  wirea,  to  denied  by  Gten.  Stat, 
f  8944,  probibttiDg  telegraph  or  telepbone  compa- 
nies to  Injure  any  tree  without  t&e  oonsent  of 
the  ownen 

amy  S4, 180S.) 

APPEAL  hj  defendant  from  a  judgment  of 
the  Superior  Court  for  New  Haven  County 
in  favor  of  plaintiffs  in  an  action  to  recover 
damages  for  the  alleged  wrongful  cutting  of 
plniD tiffs'  trees.    Afflrme<L 

The  facts  are  stated  in  the  opinion. 

Mesirs,  John  W.  AUiiiff  and  James  T. 
Moran,  for  appellant: 

Whenever  growing  trees,  whether  within  or 
without  the  limits  of  the  highway,  interfere 

NoTa.~As  to  the  ownership  and  control  of  trees 
in  a  highway,  see  Chase  v.  Oshkosb  (Wia.)  16  L.  R. 
A.  A08,  and  note;  also.  State,  Avis,  v.  Vineland  (N. 
J.)  28  L.  B.  A.  666;  Tate  v.  Greensboro  (N.  a)  84  L. 
R.  A.  671:  Dailey  v.  State  (Ohio)  24  L.  B.  A  724; 
Mount  Carmel  v.  Shaw  (lU.)  97  L.  B.  A.  680. 
ftaL.B.  A. 


with  public  travel,  the  town  or  its  agents  haT» 
the  legal  power  to  cut  them  down  withoat  no- 
tice to  the  land  owner. 

Bly  V.  PareoTte,  55  Conn.  88;  Binneon  t. 
JVmo  Eaven,  84  Conn.  148,  91  Am.  Dea  718;. 
Wood,  Nuisances,  277;  Beardsley  v.  Ear^ord^ 
50  Conn.  529,  47  Am.  Rep.  677. 

Whether  trees  standing  upon  or  overhanging 
the  highways  are  obstructions  and  ought  to  b» 
removed  for  the  public  benefit  and  safety  is  a 
matter  within  the  quasi  legislative  diacreUoa 
conferred  upon  the  selectmen. 

OTuue  V.  Oefikoeh,  81  Wis.  818,  16  K  R.  A. 
658;  Johmton  v.  JHetrict  of  Columhia,  118  XT. 
8.  19,  80  L.  ed.  76:  Jonee  r.  New  Haven,  84 
Conn.  18;  TaU  v.  Greeneboro^  114  N.  C.  892, 
24  L.  R  A.  671;  Detroit  y.  Beckman,  84 
Mich.  125,  22  Am.  Rep.  607;  Turner  v.  Binff- 
toood  Highway  Af.  L.  R.  9  Eq.422;  Boetan  t. 
Bichardeon,  18  Allen,  159. 

The  selectmen  cannot  relocate  the  polee» 
wires,  and  fixtures  in  such  a  manner  as  to  pre- 
vent the  practical  operation  of  the  telephone 
company's  line.  If  they  deem  it  for  the  pab> 
lie  benefit  to  order  a  relocation  of  the  telephone 
poles,  they  must  designate  suitable  locations. 

Hannioa4  v.  Mieeouri  A  K.  Teleph,  Co,  (Mo.> 
21  Am.  &  Eng.  Corp.  Cas.  47. 

The  telepbone  company  in  acting  under  the- 
order  and  permit  of  the  selectmen  are  not  lia- 
ble in  trespass  for  the  trimming  of  the  trees. 

Sovthern  Bell  Teleg.  A  TflepHCo.  ▼.  Oonetaty^ 
tine,  61  Fed.  Rep.  61,  28  U.  8.  App.  56. 
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Prima  fade  it  would  be  difflcalt  to  say  that 
anyODe  bad  tbe  right  to  preTent  the  proper 
gaaxdians  of  the  highway  irom  cutting  down 
any  trees  which  were  a  permanent  obstruction 
to  the  use  by  the  pubhc  of  any  part  of  the 
highway. 

Bari  L&Mdale  ▼.  NeUon,  2  Bam.  &  0.  802. 

The  permitting  of  these  branches  to  extend 
ao  far  beyond  the  soil  of  the  owner  of  the  trees 
is  an  unequivocal  act  of  negligence,  which  dis- 
tinguishes this  case  from  most  of  the  others 
which  have  occurred. 

Bljf  ▼.  Fanons^  65  Conn.  99;  Eubbard  y. 
Deming,  21  Conn.  860. 

The  power  of  municipal  authorities  over 
highways  is  as  broad  as  the  legislature  sees  fit 
to  confer. 

DilL  Kun.  Corp.  §  680;  Boston  t.  Richard- 
9on,  18  Allen,  146. 

The  electric  street  railway  is  not  an  addi* 
tonal  servitude. 

Booth,  Street  Railway  Law,  §  88;  Cooky, 
Const.  Lim.  4th  ed.  *556. 

The  selectmen  of  the  towns  of  New  Haven 
and  East  Haven  would  have  had  the  right,  efl- 
pecially  under  the  legislation  of  1B98,  to  order 
the  removal  of  the  shade  trees  of  the  plaintiff, 
in  order  to  permit  the  construction  of  an  elec- 
tric street  railway  alone  the  highway  in  ques- 
tion, and  the  action  or  the  selectmen  in  this 
regard  would  not  have  been  open  for  review  in 
the  courts,  provided  it  was  in  good  faith  and 
free  of  malice  towards  tbe  plaintiff. 

Brainard  v.  Clapp,  10  Cusb.  6,  57  Am.  Dec 
74;  TaU  v.  OreenOoro,  114  N.  C.  892,  24  L.  R. 
A.  671;  Chase  v.  (Mhkoih  81  Wis.  818, 15  L. 
R.  A.558. 

The  tendency  of  Judicial  reasoning  at  the 
present  time  is  to  the  effect  that  telegraph  and 
telephone  poles  do  not  constitute  additional 
servitude  upon  the  higjiway. 

People  V.  Saton,  lOlMich.  208,  24 L.  R  A. 
721;  Pierce  v.  Drew^lM  Mass.  75,  49  Am. 
Rep.  7. 

Mr.  Edward  H.  Kogerm*  for  appellees: 

Tbe  defense  that  tbe  orancbes  and  limbs 
which  were  cut  were  a  nuisance  1b  concluded 
by  the  verdict. 

Bum/iam  v.  Boichkiae,  14  Conn.  811;  I^U 
▼.  Merrit,  85  Conn.  814. 

None  of  the  trees  which  were  cut  or  trimmed 
were  **upon  said  highway"  within  the  orders 
of  the  selectmen. 

Lyman  v.  Bale,  11  Conn.  177,  27  Am.  Dec. 
728;  MemjMe  BeU  TeUph.  Oo.  v.  Bunt,  16  Lea, 
456,  57  Am.  Rep.  287. 

It  is  immatenal  whether  such  cutting  was 
from  the  inside  or  outside  of  the  fence. 

Woodruff  V.  Neal,  28  Conn.  167;  Elliott, 
Roads  &  Streets,  520. 

The  jurisdiction  of  the  selectmen  over  the 
highway  in  the  absence  of  a  special  statute 
was  limited  to  making  it  safe  for  travel 

TonUinaon  v.  Leavenworlh,  2  Conn.  294; 
BufflM  V.  Eaihaway,  44  Conn.  527,  26  Am. 
Rep.  488. 

The  defendant's  acts  were  absolutely  pro- 
hibited by  the  statutes  of  this  state. 

Gen.  8tat  ^  8944;  Rev.  1875,  841,  g  2;  Laws 
1879,  chap.  86,  881. 

All  of  the  acts  and  statutes  stand  in  pari 
materia  and  can  be  reconciled  with  each  other. 

HaynM  ▼.  Jenke,  2  Pick.  176;  RaUdhan  v. 
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(kbome,  87  Conn.  490;  Ooodman  v.  Jeteeti,  24 
Conn.  589;  1  Swift,  Dig.  12. 

The  right  to  the  use  of  the  streets  for  the 
maintenance,  construction,  or  erection  of  new 
or  additional  lines  of  poles,  wires,  or  fixtures, 
or  both,  could  not  of  itself  ^ve  any  right  to 
cut  and  injure  trees,  even  m  the  absence  of 
existing  statutory  probibiiions. 

Bels  V.  American  Tdeph,  A  Teleg,  Co.  148  N. 
Y.  183,  26  Am.  Rep.  640;  Board  <tf  Trad$ 
Teleg,  Co.  v.  Barnett,  107  Dl.  507, 47  Am.  Rep. 
458;  Western  U.  TOeg,  Co.  v.  WiUiame,  86  Va. 
696,  8  L.  R  A.  429;  Chesapeake  db  P.  Tdej^ 
Co.  V.  Maekemie,  74  Md.  86;  American  Teliph^ 
db  TelM.  Co.  V.  Pearee,  71  Md.  585;  Broome  v. 
I^ew  York  db  N.  J.  Tdeph.  Co.  42  N.  J.  £q. 
141 ;  Lewis,  Em.  Dom.  §  254. 

Torrance*  J.,  delivered  tbe  opinion  of  the 
court: 

Tbe  complaint  in  this  case  alleges  that  the 
defendant  wrongfully  entered  upon  tbe  land 
of  the  plaintiffs,  and  cut  and  trimmed  si^ 
trees  growing  thereon.  The  defendant  filed 
three  answers;  tbe  first  being  a  general  denial, 
and  the  second  and  third  setting  up  certain 
facts  in  Justification  of  the  trespass  charged. 
Tbe  case  was  tried  to  tbe  Jury.  There  was  a 
verdict  for  the  plaintiffs,  and  from  the  Jud^* 
ment  upon  the  verdict  the  present  appeal  Is 
brought. 

The  facts  upon  which  the  questions  raised 
by  the  appeal  depend  may  be  stated  as  follows: 
The  lana  on  which  the  trees  stood  is  bounded 
on  a  public  highway,  and  it  lies  partly  In  New 
Haven  and  partly  in  East  Haven.  The  six 
trees  in  question  stood  just  within  the  fence 
line  adjoining  the  highway,— four  of  them  be- 
ing on  the  New  Haven  part  of  the  land,  and 
two  of  them  on  the  Eiut  Haven  part, — and 
their  branches,  to  some  extent,  overhung  the 
highway.  The  defendant  is  a  corporation  cre- 
ated by  tbe  legislature  of  this  state,  and  au- 
thorized by  its  charter  to  construct  and  main- 
tain telephone  lines,  including  poles,  wires, 
and  necessary  fixtures,  upon  any  highway  of 
this  state.  It  had,  before  the  date  of  the  al- 
leged trespass,  constructed  a  telephone  line 
along  tbe  east  side  of  tbe  highway  which 
bounded  the  plaintiffs  land,  and  was  then 
operating  the  same.  On  the  22d  of  May,  1894.. 
the  selectmen  of  East  Haven  issued  the  fol- 
lowing document  to  the  defendant:  "Where- 
as, in  the  construction  of  the  line  of  the  New 
Haven  Street-Rail  way  Company,  certain  tele- 
phone poles  and  wires  interfere  with  the  run- 
ning and  operation  of  tbe  electrical  conductor* 
and  cars  of  said  company,  and  it  is  necessary 
that  said  telephone  poles  and  wires  should  be 
removed  and  relocated:  Now,  therefore,  we» 
the  undersigned,  selectmen  of  tbe  town  of  East 
Haven,  ha^ng,  under  the  statutes  of  the  state, 
direction  and  control  over  the  placing,  re- 
movid,  and  relocation  of  structures  upon  the 
highways  of  towns,  for  the  purpose  or  secur- 
ing a  proper  construction  of  such  railway, 
hereby  oraer,  direct,  and  permit  the  renooval 
and  relocation  by  the  Southern  New  England 
Telephone  Company  of  sundrv  telephone  polea 
and  wires  now  located  upon  the  layout  of  said 
railroad  in  said  town  of  East  Haven,  and  to 
trim  such  trees  upon  said  highway  as  may  bo 
necessary  for  a  dutance  of  1  foot  from  the  out- 
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flide  ^ire  of  said  line,  accordiDg  to  the  diagram 
hereto  attached,  and  in  accordance  with  the 
following  detail,  to  wit:  On  the  west  aide  of 
Main  street  from  the  town  line  southeasterly 
to  road  known  as  'Horse- Cart  Way/  first  north 
of  townhall."  On  the  same  day  lihe  selectmen 
t)f  New  Haven  issued  to  the  defendant  a  docu- 
ment in  substantially  the  same  language  re- 
specting that  part  of  the  defendant's  telephone 
line  in  New  Haven  which  it  was  diemed  neces- 
sary to  change  in  the  construction  of  the  rail- 
way. Under  these  documents  the  defendant 
removed  its  line  of  poles,  then  standing  on  the 
«a8t  side  of  the  highway  aforesaid,  to  the  west 
side  of  the  same,  and  relocated  its  poles  along 
said  west  side  at  the  points  designated  by  the 
selectmen.  In  so  doing,  some  of  them  were 
placed  in  the  highway  adjoining  the  plaintiffs' 
))rem{ses,  and,  to  permit  the  erection  of  the  de- 
fendant's poles  and  wires  at  this  point,  the  de- 
fendant cut  and  trimmed  the  six  trees  in  ques- 
tion. In  its  second  answer  the  defendant 
Justified  under  these  two  documents  issued  by 
the  selectmen  as  aforesaid.  In  its  third  answer 
it  justified  on  the  ground,  in  substance,  that 
the  parts  of  said  trees  cut  and  trimmed  off 
were  an  obstruction  and  a  nuisance  to  the  pub- 
lic, in  the  use  of  the  highway,  and  more  es- 
pecially to  the  defendant,  in  the  construction 
«nd  erection  of  its  polesand  wires  at  this  point. 
The  controlling  question  in  the  case  relates 
to  the  power  of  the  selectmen,  under  the  cir- 
cumstances, to  authorize  the  cutting  and  trim- 
ming of  these  trees:  for,  if  they  possessed  such 
«  power,  then  the  facts  set  up  in  the  second 
snswer,  if  true,  would  be  a  complete  Justifica- 
tion, independently  of  the  other  facts  set  up  in 
the  third  answer,  and,  if  they  did  not  possess  it, 
then  we  think  the  defendant  could  not  iustify 
under  the  other  facts  set  up  in  the  tbmi  an- 
swer, for  the  reasons  hereinafter  stated.  As 
this  power,  if  it  existed  at  all  in  the  selectmen, 
was  given  to  them  by  statute,  it  will  be  neces- 
sary to  examine  the  statutes  under  which  it  is, 
or  mav  be,  fairly  claimed  such  power  was  con- 
ferred; and,  in  connection  with  that  examina- 
tion it  will  simplify  matters,  perhaps,  to  look 
first  at  the  statutes  which  prohibit  the  cutting 
and  injuring  of  trees,  without  the  consent  of 
the  owner,  by  companies  who  are  authorized 
to  maintain  electrical  wires  or  fixtures  of  any 
kind  on  the  public  highways.  The  statute 
under  which  the  defendant  in  June,  1894, 
maintained  its  telephone  line  upon  the  high- 
way in  question,  reads  as  follows:  ''Every 
telegraph  or  telephone  company  may  maintain 
■and  construct  lines  of  telegraph  or  telephone 
upon  any  highway,  or  across  any  waters  in 
this  state,  by  the  maintenance  and  erection  of 
the  necessary  fixtures,  including  posts,  piers, 
or  abutments  for  sustaining  wires:  but  the 
same  shall  not  be  so  constructed  as  to  incom- 
mode public  travel  or  navigation,  nor  to  injure 
sny  tree  without  the  consent  of  the  owner." 
<;kn.  Stat.  §  8944.  The  prohibition  contained 
in  this  section,  against  injuring  trees  without 
the  consent  of  the  owner,  was  first  passed  in 
1860.  Pub.  Acts  1860,  chap.  66.  And  it  has 
temained  upon  the  statute  book  ever  since.  In 
addition  to  this  prohibition,  ^  1477  of  the  Gen- 
eral Statutes  provides  that  every  person  who 
shall  wilfully  injure  any  tree  in  a  highway 
'*for  any  purpose  connected  with  the  erection 
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or  maintenance  of  any  telegraph,  telephone,  or 
electric  light  or  power,  wires  or  fixtures,  with- 
out the  consent  of  the  adjoining  proprietor,** 
shall  be  subject  to  fine  and  imprisonment;  and 
S  1769  provides  that  "no  telegraph,  telephone, 
or  electric  light  or  power  company  shall  cause 
to  be  cut  down  or  injured  any  tree  growing  on 
the  highway,  for  the  purpose  of  constructing 
or  maintaining  any  electrical  wires  or  fixtures 
of  any  kind  without  the  written  consent  of  the 
adjoining  proprietor,"  under  penalty  of  a  fine, 
and,  in  default  of  payment,  imprisonment. 
Under  these  provisions,  it  is  quite  clear  that 
the  defendant  upon  its  own  authority,  could 
not  lawfully  injure  the  trees  in  question,  with- 
out the  consent  of  the  plaintiffs,  either  for  the 
purpbse  of  locating  its  line  at  this  point  orig- 
inally, or  of  shifting  and  changing  part  of  its 
line  to  this  point  from  some  other  where  it 
had  been  originally  placed;  and,  indeed,  the 
defendant  maKes  no  claim  of  this  kind.  What 
it  does  claim  is  that  the  selectmen  had  the 
power  to  compel  it  to  change  the  location  of 
its  wires  as  ordered,  and,  as  incidental  to  this, 
had  the  power  to  cut  and  trim  the  trees  in 
question,  which  power  to  cut  and  trim  the 
selectmen  could  and  did  delegate  to  it 

Assuming,  for  the  purpose  of  the  argument, 
that  the  selectmen  could  and  did  delegate  such 
power  to  the  defendant,  if  thev  possessed  it, 
the  important  question  is,  Did  thev  themselves 
possess  it?  Section  3945  of  the  General  Stat- 
utes provides  that  no  telephone  company,  "nor 
any  company  or  association  engaged  in  dis- 
tributing electricity  by  wires  or  similar  con- 
ductors, or  in  using  an  electric  wire  or  con- 
ductor for  any  purpose,  may  hererafter  exercise 
any  of  the  powers  which  may  have  been  con- 
ferred upon  it  to  erect  or  place  wires,  conduc- 
tors, fixtures,  structures,  or  apparatus  of  any 
kind  over,  on,  or  under  any  highway  or  pub- 
lic ground  or  to  change  the  location  of  the 
same,  without  the  consent  of  the  adjoining 
proprietors,  or,  in  case  such  consent  cannot  be 
obtained,  without  the  consent  in  writing  of 
two  of  the  county  commissioners  of  the  county 
in  which  it  is  desired  to  exercise  said  powers. 
The  next  section  (8946)  provides  that  the  select- 
men in  their  towns,  but  not  in  the  cities  or  bor- 
oughs, shall,  subject  to  the  provisions  of  the 
preceding  section,  "have  full  direction  and 
control  over  the  placing,  erection,  and  main- 
tenance of  any  such  wires.conductors,  fixtures, 
structures,  or  apparatus,  including  the  relocat- 
ing or  removal  of  the  same.  .  .  .  and  may 
make  all  orders  necessary  to  the  exercise  of 
such  power  of  direction  and  control,"  etc. 
Section  2  of  chapter  169  of  the  Public  AcU  of 
1898,  so  far  as  it  is  applicable  to  towns  alone, 
provides  that  before  any  street  railway  com- 
pany shall  proceed  to  construct  its  railway,  or 
lay  additional  tracks,  or  change  its  motive 
power,  in  a  town,  it  shall  cause  a  plan  thereof 
to  be  made,  as  prescribed  in  said  section,  and 
presented  to  the  selectmen  of  such  town  for 
their  acceptance  and  adoption,  either  as  origin- 
ally made,  or  as  modified  after  a  hearing  had 
thereon.  Section  8  of  the  same  act  provides 
that  the  selectmen  shall  have  "exclusive  direc- 
tion over  the  placing,  or  locating  of  any  tracks, 
wires,  conductors,  fixtures,  structures  of 
any  such  railway  permanently  located  in  the 
streets  or  highways,  including  the  relocating 
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«r  removal  of  the  same,  or  changes  in  (be 
grade  thereof,  and  for  the  purpose  of  anj  pub* 
He  improvemeot  and  indudini;  the  pow'er  of 
designating  the  materiaJ,  quality,  and  floieh 
thereof,  may  make  all  orders  necessary  to  the 
exercise  of  such  power  of  direction  and  con- 
trol, which  orders  shall  be  in  writing,"  etc. 
Under  thia  act  of  1898  the  street-railway  com< 
pany  mentioned  in  the  record  made  a  plan  as 
prescribed  by  the  act,  and  presented  it  to  the 
selectmen  of  New  Haven  and  of  East  Haven, 
w  ho  accepted  and  adopted  it.  It  was  for  the  pur- 
fXMe  of  enabling  said  street-rail  wav  company 
to  build  its  road  according  to  said  plan  that  the 
selectmen  of  both  towns  issued  the  two  doca- 
ments  to  the  defendant  under  which  it  at- 
tempts to  justify  the  cutting  and  trimming  of 
the  trees  in  question,  in  its  second  answer.  If 
we  assume,  for  the  sake  of  the  argument,  that 
the  selectmen  had  the  power,  under  g  8946  of 
the  General  Statutes,  or  under  §  8  of  the  act  of 
1898,  or  under  both,  to  order  the  defendant  to 
remove  and  relocate  its  poles  and  wires  for  the 
purpose  indicated  in  said  documents,  the  ques- 
tion still  remains  whether  they,  in  order  to  ac- 
complish this  purpose,  had  the  power  to  injure 
these  trees  without  the  consent  of  the  plain- 
tifiEs.  and  we  think  they  had  not.  The  power 
given  to  them  by  ^  8946,  to  direct  where  the 
poles  and  wires  of  a  telephone  company  shall 
be  placed  at  the  time  of  the  original  location 
of  the  line,  is,  we  think,  given  to  them  subject 
to  the  prohibitioDs  not  to  injure  trees  with- 
out the  consent  of  the  owner,  contained  in 
^§  1477,  1759,  and  8944  of  the  General  Stat- 
utes, already  quoted.  Section  8946  does  not 
repeal  these  other  sections  expressly,  nor  do 
we  think  it  does  so  by  implication.  Tbey  all 
may  well  stand  together,  and,  if  this  be'true 
as  to  an  original  location  we  think  it  equally 
true  of  a  relocation,  as  here.  Nor  do  we 
think  that  the  powers  of  the  selectmen  are 
enlarged  in  this  respect  by  the  act  of  1898. 
That  act  does  not  purport  to  enlarge  in  any 
way  the  powers  of  selectmen  over  telephone 


companies.  Neither  does  it  exprewly,  or 
by  any  necessary  implicntion  repeal  the  sec- 
tions of  the  General  Slatutea  aforesaid,  pro- 
hibiting injury  to  trees  without  the  owner's 
consent.  We  see  no  necessary  iDConslslencv 
between  those  sections  and  the  act  of  1899, 
and  they  may  well  stand  together.  This  con- 
struction gives  due  force  and  effect  to  all  the 
statutes  in  question,  and,  as  it  seems  to  us,  is 
the  only  one  which  can  be  put  upon  them  as  a 
whole.  If  any  insuperable  dltficulty  arises 
from  this  construction,  the  remedy  must  be 
fnmished  by  the  legislature,  and  not  by  the 
courts.  At  present,  however,  we  do  not  well 
see  how  any  such  difficulty  can  arise.  Our  con- 
clusion is  that  the  selectmen  had  no  power, 
without  the  plaintiffs'  consent,  to  cut  or  trim 
the  trees  in  question,  to  enable  the  telephone 
company  to  erect  or  operate  its  line  in  the  new 
location;  and  consequently  they  did  not.  and 
could  not,  delegate  that  power  to  the  defend- 
ant. In  this  view  of  the  matter,  the  rulings  of 
the  court  upon  the  evidence,  and  its  charge  to 
the  jury  upon  the  defense  made  by  and  under 
the  second  answer,  as  they  appear  of  record, 
were  correct. 

Under  its  third  answer  the  defendant's 
claim,  in  substance,  was  that  the  branches  cut 
were  an  obstruction  and  a  nuisance  which  pre- 
vented the  defendant  from  erecting  and  operat- 
ing its  line  in  the  new  location,  and  that  it  had, 
therefore,  a  right  to  cut  them,  under  the  cir- 
cumstances. Its  right  to  use  the  highway  at 
all.  for  the  purpose  of  erecting  and  operating 
a  telephone  line,  is  given,  as  we  have  seen,  by 
statute,  and  it  is  given  expressly  on  condition 
that  it  shall  not  be  exercised  so  as  to  "injure 
any  tree  without  the  consent  of  the  owner." 
If 'the  construction  hereinbefore  put  upon  the 
statutes  which  we  have  been  considering  is  cor- 
rect, the  facts  set  up  in  the  third  answer,  even 
if  true,  furnished  no  justification  for  cutting 
and  trimming  the  six  trees. 

There  is  no  error. 

The  other  Judges  concur. 


MASSACHUSETTS    SUPREME    JUDICIAL  COURT. 


Hermann  Julius  MEYER,  doing  Business  un- 
der the  Name  of  Bibliographical  Institute 
Meyer, 

e. 

Dana  ESTES  et  oL 


aM 


457J 


1.  For  fhe  pnrpoBc  of  determininir  the 
lig^ht  of  one  who  after  contraetinf^  to 
IVimish  electrotype  plates  took  part- 
ners into  his  businesi  and  completed  his  oon- 
traot  without  notlfTlofr  the  other  party  of  the 
change  of  firm,  to  relief  against  one  who  has 
favoken  bis  oontraot  as  to  the  ose  to  be  made  of 
the  plates,  the  oontraot  must  be  regarded  as  per- 


Nom.— The  above  ease  presents  some  interesting 
questions  which  are  believed  to  be  also  novel  in 
respect  to  the  use  of  eleotrotFpe  plates  and  con- 
tracts restrlctiDiTBuob  use. 

On  tbe  matter  of  liquidated  damajres,  see  some 
en  notation  to  Hathaway  v.  Lynn  (Wis.)  S  L.  R.  A. 
661,  and  Kinir  Iron  Bridge  k  Mfg.  Go.  t.  St.  Louis 
82  L.  R.  A. 


formed,  not  bj  a  volunteer  stransrer,  but  by  the 
contracting  party  acting  through  the  partner- 
ship. 

8.  A  third  pereon*  who  buys  the  platee» 
sheets,  and  copTrig^ht  of  a  pabllshed 
workt  cannot  be  considered  as  the  suc- 
cessor in  business  of  tbe  publisher  within  the 
meaning  of  a  contract  by  the  publisher  in 
procuring  electrotype  plates  for  it  that  they 
should  be  used  only  by  tbe  publisher  *^or  hla 
heirs  or  sacceesors  in  buslnessi.*' 

8«  An  agreement  by  the  purchaser  of 
electrotype  plates  that  he  will  not  sell 
them  to  other  parties  or  multiply  them 
for  the  purpose  of  sellinjr  them  is  valid  and  en- 
forceable, and  a  sale  by  him  to  a  third  person 


(C.  C.  B.  D.  Mo.)  to  L.  R.  A.  8C9:  also  the  later  eases 
of  Condon  v.  Kemper  (Kan.)  18  L.  B.  A.  (171;  Tode  v. 
Gross  (M.  Y.)  18  L.  R.  A.  86^  WUbeim  v.  Eaves  (Or.) 
U  L.  R.  A.  297;  Tennessee  Mtg.  Co.  v.  James  (Tenn.) 
15  L.  R.  A.  211:  Wallis  Iron  Works  v.  Monmouth 
Park  ASBO.  (N.  J.)  19  L.  R.  A.  4M;  and  KruU  v.  Rob- 
bins  (Wash.)  28  L.  R.  A.  ore. 
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with  no  restrictioi)  as  to  the  use  to  be  made  of 
them  may  give  his  vendor  a  riffbt  to  substantial 
damages  for  breach  of  the  agreement. 

4.  A  eontraet  relattng  to  what  is  to  be 
done  in  MaMmiehn«ett»>  dated  and  sfgndd 
there,  and  sent  to  a  foreign  country  for  aooept- 
anoe,  which  Is  to  be  signified  by  telegram  sent  to 
the  signers  there,  is  a  Massachusetts  contract 
goremed  by  its  laws. 

6«  Aeontract  that  in  ease  of  the  wron^ 
All  ofle  of  electrotype  plates  the  pnr- 
ehaser  shall  be  responsible  fi>r  the 
ilaTna,g^tf  caused  the  seller,  and  shall  pay  a  fine 
to  him  **  equal  to  the  tenfold  price  of  the  wrongly 
used  electrotypes,**  provides  for  a  penalty  and  not 
liquidated  damages,  which  cannot  be  enforced 
under  Massachusetts  law  beyond  the  actual 
damages  caused  by  the  breach* 

6*  Under  a  contract  bjr  two  flrms  for 
the  purchase  of  electrotype  plates  to  be 

used  in  a  publication  in  which  they  are  Jointly  in« 
terested«  which  contract  is  in  form  Joint*  and 
provides  that  they  will  be  **  responsible  for  any 
'  and  all  wrong  use  of  said  electrotypes,*'  a  firm 
which  sells  all  its  interest  to  the  other  may  be 
held  for  damages  caused  by  a  breach  of  the  con- 
tract by  the  other  after  the  sale. 

(October  19,1308,) 

EEPOKT  by  the  Supreme  Judicial  Conrt 
for  Suffolk  County  for  the  opioion  of  the 
full  bench  of  an  action  brought  to  recover 
damages  for  breach  of  a  contract  regarding 
the  use  of  certain  electrotype  plates.  Judg- 
men  t  Jot  fHainiijf, 

Plaintiff  conducted  a  publishing  house  at 
Leipsic,  €krmany.  Defendants  purcbas^ 
from  him  certain  plates  for  illustrations  to  be 
used  in  a  work  which  they  were  publishing, 
and  received  the  same  under  a  contract,  of 
which  the  following  is  a  copy : 

The  undersigned,  Messrs.  Estes  &  Lauriat 
and  Messrs.  8.  £.  Cassino  &  Go.  of  Boston, 
Mass.,  (J.  S.  A.,  hereby  agree  to  use  all  elec- 
trotyi)es  ordered  from  toe  Bibliographical  Insti- 
tute Meyer,  in  Leipsic.  only  for  the  purpose  of 
illustrating  works  to  be  published  by  toe  said 
Estes  &  Lauriat  and  the  said  S.  E.  Cassino  & 
Co.  or  their  heirs  or  successors  in  business, 
in  the  English  language  in  the  United  States 
of  America. 

Estes  &  Lauriat  and  8.  E.  Cassino  &  Co. 
agree  not  to  sell  these  electrotypes  to  any  other 
parties,  nor  to  multiply  them  for  the  purpose 
of  selling  them,  and  to  be  responsible  for 
every  and  all  wrong  use  of  said  electrotypes 
to  the  amount  of  any  damages  which  may 
have  been  caused  thereby  to  the  Bibliographical 
Institute  Meyer,  and  to  pay  furthermore  a  fine 
to  the  Bibliographical  Institute  Meyer  equal 
to  the  tenfold  price  of  the  wrongly  used  elec- 
trotypes. 

Estes  &  Lauriat, 
B.  E.  Cassino  &  Co. 

Plaintifl  contended   that   defendants   had 
liroken  their  contract  as  to  the  use  of  the 
plates,  and  brought  this  action  for  damages. 
U.  Further  facts  appear  in  the  opinion. 
Mr,  William  Schofleld,  for  plaintiff: 
This  contract  is  incidental  to  a  sale  of  elec- 
ts L.  R.  A. 


trotype  plates,  restricting  the  use  of  the  plate* 
sola    It  is  a  unilateral  contract. 

Fir^  NaU  Bank  y.  WaiMm,  154  Mass.  885^ 
Qreai  Northern  B,  Co,  y.  Witham,  L.  R  9  C. 
P.  16. 

This  contract  imposes  a  Joint  liability  upon 
all  who  were  members  of  the  two  defendant 
flrms  at  the  time  when  they  signed  it. 

Donahoe  v.  Emery ^  9  Met.  6$;  WhUe  y.  Tyn- 
daUJjJL  18  App.  Cas.  263;  Bartlett  v.  Bobbins. 
5  Met.  184;  Novo  Haven  A  N,  Oo.  y.  Hayden,  lli> 
Mass.  861;  Fenton  y.  Lord,  128  Mass.  466; 
Levyv.  SaU.^L.  T.  N.  8.  709;  Copland  r. 
Laporte,  8  Ad.  &  El  517;  Chitty,  Cont.  lltb 
Am.  ed.  1858. 

The  situation  of  the  parties,  and  the  fact» 
known  to  both,  show  that  Joint  liability  waa 
intended* 

Abbott  y.  Hapgood,  160  Mass.  248,  5  L.  R. 
A.  686. 

The  rule  of  construction  that  the  covenant 
is  Joint  where  tiie  interest  is  Joint,  and  sevensl 
where  the  interest  is  several,  has  no  applica- 
tion  except  to  covenantees  and  promisees. 

Chitty,  Cont.  11th  Am.  ed.  1355;  EocUiton 
y.  Clipsham,  1  Wms.  Saund.  154,  note  1;  Wh%t& 
y.  Tj/ndall,  eupra. 

It  Is  resorted  to  in  the  case  -of  covenantee* 
only  when  the  contract  is  ambiguous,  or  con- 
sistent with  a  joint  or  several  promise.  It 
cannot  contradict  the  writing. 

EocUston  V.  dipsham,  1  Wms.  Saund.  155^ 
note  1  {e):  Sortbie  v.  Park,  12  Mees.  &  W. 
147;  Cleaves  v.  Lord,  8  Gray,  66:  Capen  v. 
Barrows,  1  Gray,  876;  Clapp  v.  Pawtucket  Tnsi^ 
for  Savings,  15  R  I.  489. 

The  contract  being  Joint  by  its  ezpiesa 
terms,  and  also  by  construction  with  the  aid 
of  all  material  extrinsic  facts,  there  are  no 
equitable  considerations  in  favor  of  defendante 
Estes  &  Lauriat 

Clarke  v.  Bickers,  14  Sim.  689;  White  y. 
Tyndall,Jj.R.  18  App.  Cas.  268;  Langdeil.Sum- 
mary  of  Laws  of  Contracts,  2d  ed.  §  4,  p.  8; 
Jordan  v.  Dobbins,  122  Mass.  168,  28  Am. 
Rep.  805;  Offord  v.  Dames,  12  C.  B.  N.  8. 
748;  Great  liorthem  B.  Co.  v.  WOham,  L.  R. 
9  C.  P.  16. 

The  case  of  defendant  Cassino  stands  no 
different  in  principle  from  that  of  defendants 
Estes  &  Lauriat. 

Lindley.  Partn.  6th  ed.  281;  Hoby  v.  Bos- 
buck,  7  Taunt  157;  Graham  y.  Whiehelo,  1 
Cromp.  &  M.  188;  Dickson  v.  IndinnapoU^ 
Cofton  Mfg,  Co,  63  Ind.  0;  Buxton  v.  Edwards, 
184  Mass.  567. 

The  sale  to  Houghton,  Mifflin,  &  CA.  of 
plates  furnished  by  the  plaintiff  was  a  breach 
of  the  contract,  for  which  all  the  defendants 
are  liable. 

''Successors  in  business"  are  those  who  take 
and  carry  on  the  whole  of  a  business,  com* 
monly  at  the  same  place,  or  under  the  same 
business  name. 

Lindley,  Partn.  6th  ed.  441;  Boasie  v.  Chaney. 
148  Mass.  592,  58  Am.  Rep.  149;  Churton  y. 
Douglas,  1  Johns.  (V.  C.)  Bng.  174;  Qrav  y. 
Bmith,  L.  R  48  Ch.  Diy.  208;  Morgan  y.  SOiuy- 
ler,  79  N.  Y.  490,  85  Am.  Rep.  548;  WiUiams 
V.  Farrand,  88  Mich.  478. 14  L.  R.  A.  161; 
Lodge  v.  Weld,  189  Mass.  499. 

The  testimony  of  defendanU  Estes  and 
Whidden,  that  "by  the  custom  of  the  pub- 
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lisblDg  trade  Id  Boston,  a  finn  which  purchases 
-M  the  plates,  sheets,  and  rights  of  publication 
•of  a  work  is  considered  the  successor  in  husi- 
ness  of  the  firm  making  the  sale,  so  far  as 
'that  work  is  concerned,"  is  incompetent. 

Baskins  t.  Warren,  115  Mass.  514;  8eara  ▼. 
ZeBetter,  187  Mass.  874:  Mooney  ▼.  Bmeard 
Jng.  Co.  188  Mass.  876,  53  Am.  Rep.  277;  Btw- 
4urd  ▼.  Great  Western  Ins.  Co,  109  Mass.  884. 

In  this  contract  the  parties  have  provided 
expressly  for  aD  the  consequences  of  a  breach. 
The  stipulation  for  the  payment  of  the  ten- 
fold price  is  not  to  be  treated  as  a  penalty,  but 
4k8  a  promise  for  the  payment  of  money  upon 
the  happening  of  ^  certain  event  which  is 
within  the  control  of  the  promisors.  It  is  the 
•ttbstanoe  of  the  agreement. 

1  Lynde  v.  Thompson,  2  Allen.  456;  FSsk  v. 
Oraif,  11  Allen,  182;  CuMng  v.  Drew,  97 
Haas.  445;  Leary  v.  Lqftin,  101  Mass.  884; 
Oalswarthy  v.  StruU,  1  £zch.  659. 

There  are,  or  may  be,  two  elements  to  be 
considered  in  awarding  compensation:  (1)  the 
actual  loss  to  the  plaintiff:  (2)  the  profits  of 
the  defendant  from  infringement. 

Mawman  v.  Tegg,  2  Russ.  Cb.  885. 

In  such  cases  equity  will  decree  an  account- 
ins  as  an  incident  to  an  injunction. 

JUd,;  Pike  v.  Nicholas,  L.  R  5  Ch.  255; 
Callaghan  v.  Myers,  128  CJ.  S.  617,  82  L.  ed. 
S47:  Belfard  v.  SerHmer,  144  U.  S.  488,  86  L. 
«d.  514. 

The  stipulations  in  question  were  no  doubt 
made  because  of  the  inherent  difficulty  of  as- 
aessing  damages  for  a  breach,  and  they  pro- 
▼Ide-f  or  both  elements  of  compensation. 

BUnnger  Aetien-QeseUsehajft  v.  Armstrong, 
L.  R.  9  Q.  B.  478;  Clemens  v.  Estes,  22  Fed. 
Bep.  899;  Henry  Bia  Pub.  Co.  y.  Smyths,  27 
Fed.  Rep.  914;  Tods  v.  Gross,  127  N.  T.  480, 
18  L.  R  A.  652;  Black  v.  Henry  G.  Allen  Co, 
42  Fed.  Rep.  618,  9  L.  R  A.  488. 

Where  a  covenant  is  "to  pay  a  particular 
liquidated  sum,"  a  court  of  equity  cannot 
make  a  new  covenant  for  a  man  nor  is  there 
«ny  room  for  compensation  or  relief. 

ijowe  V.  Peers,  4  Burr.  2225;  Blphinslone  v. 
Jfonkland  Iron  (ft  COo,  L.  R  11  App.  Cas.  882; 
Birch  V.  Stephenson,  8  Taunt.  469;  Hurst  v. 
Hurst,  4  Exch.  571, 19  L.  J.  Ezch.  418;  Wenlon 
T.  Metropolitan  Asylum,  L.  R  8  Q.  B.  Div. 
9ffl,  L.  R  9  Q.  R  Div.  404;  French  v.  MaeaU, 

2  Dru.  &  W.  269. 

Where  the  covenant  is  secured  by  'liquidated 
damages,"  the  plaintiff  can  proceed  for  the 
liquidated  damages  at  law,  or  for  performance 
of  the  principal  agreement  in  equity. 

Hopes  Y,  Upton,  125  Mass.  268;  Sainter  v. 
Ferguson,  1  Macn.  ft  G.  286;  Games  v.  Nisbett, 
7  Hurlst.  &  N.  158. 

This  agreement  is  not  unconscionable.  It 
contains  no  element  of  oppression  or  surprise 
or  mistake;  nor  was  there  any  inequality  in  the 
akill  or  knowledge  of  the  parties  with  reference 
to  the  subject-mattec. 

Hume  V.  United  States,  182  U.  6.  406.  88  L. 
«d.  898;  Btehop,  Cont.  §  787;  Ward  v.  Hudson 
River  Bldg,  Co.  125  N.  Y.  280;  Wooster  v. 
Kiseh,  26  Hun,  61;  Sainter  v.  Ferguaon,  7  C. 
B.  716;  Galsirorthy  v.  Strutt,  1  Exch.  659; 
WallU  V.  Smith,  L.  R  21  Ch.  Div.  248. 

This  contract  is  governed  by  the  law  of 
Saxony 

32  I..  K.  A. 


The  contract  being  unilateral,  it  was  mere 
nudum  pactum  when  signed  and  sent  to  Leipsic. 
and  became  binding  by  being  accepted  and 
acted  on  there. 

MiUiken  v.  PraU,  125  Mass.  874,  28  Am. 
Rep.  241  ;  HiU  v.  Chase,  148  Mass.  129;  Meln^ 
tyre  v.  Parks,  8  Met.  207;  Pattison  r.  MiUs.  1 
Dow  ft  C.  842,  8  Wils.  ft  S.  218. 

Prima  facie  a  contract  is  governed  in  respect 
to  its  nature,  validity,  and  interpretation  by  the 
law  of  the  place  where  it  is  made. 

MxlUken  v.  PraU,  supra;  Baxter  Nat.  Bank 
V.  Talbot,  154  Mass.  218,  18  L.  R  A.  52;  Car- 
nme  V.  Moirison,  2  Met.  881;  Liwrwol  d  G. 
W.  SUam  Co.  v.  Phenix  Ins.  Co,  129  U.  8.  897, 
82  L.  ed.  788;  Lloyd  v.  Guibert,  L.  R  1  Q.  B. 
115;  Bar,  Private  Int.  Law,  2d  ed.  g  249,  p. 
540. 

A  contract  valid  in  the  state  or  country  where 
it  is  made  will  be  enforced  even  in  a  state  or 
country  where  it  would  be  invalid,  provided 
it  be  not  there  contrary  to  public  policy  or 
morals. 

Baxter  Nat.  Bank  v.  Talbot,  supra;  Green' 
wood  V.  Curtis,  6  Mass.  858:  MiUiken  v.  Pratt, 
supra;  Fonseca  v.  Cunard  S.  S.  Co.  158  Mass. 
558,  12  L.  R  A.  840;  a  Began  v.  Cunard  S,  S. 
Co.  160  Mass.  856. 

In  respect  to  performence.  the  part  of  the 
contract  in  question  is  a  stipulation  for  the 
payment  of  monev,  and  no  place  of  payment 
l)eing  mentioned,  for  the  purpose  of  deciding 
what  law  shall  govern  the  place  of  making,  the 
contract  is  also  the  place  of  performances 

HiU  V.  Chase,  148  Mass.  129:  Murphy  y.  OM- 
lins,  121  Mass.  6;  Merchants' Bank  v.  GriswoH 
72  N.  Y.  472,  28  Am.  Rep.  169;  5  Dane,  Abr. 
176. 

This  stipulation  being  valid  by  the  law  of 
Saxony  and  invalid  by  the  law  of  Massachu* 
setts,  the  presumption  is  tbat  the  contract  was 
made  with  a  view  to  that  law  which  would 
give  it  full  effect 

Hamlyn  v.  Talisker  DisHllery  [1894]  A.  0. 
202;  Be  MinsouH  S.  S.  Co.  L.  R  42  Ch.  Div. 
821:  Penineular  <§  C.  SUam  Nov.  Co.  v.  Shandy 
8  Moore.  P.  C.  C.  N.  8.  272;  Pritehard  v.  Nor- 
ton,  106  n.  8.  124,  27  L.  ed.  104;  BeU  v. 
Packard,  69  Me.  Ill,  81  Am.  Rep.  251;  Whart 
Confl.  L.  2d  ed.  g  429. 

Hermann  J.  Meyer  is  the  proper  party  plain- 
tiff, by  the  law  of  Massachusetts. 

Holmes  v.  Small,  157  Mass.  221;  Saunders  v. 
Sattndere,  154  Mass.  887;  Borden  v.  Boardman, 
157  Mass.  410;  Abbott  v.  HiUs,  158  Mass.  896; 
Pease  v.  Hvrsi,  10  Bam.  ft  C.  122. 

The  admission  of  the  partners  in  no  way 
affected  the  defendants. 

Briti^  Waggon  Co.  v.  Lea,  L.  R  5  Q.  B. 
Div.  149;  Cahot  v.  Haakins,  8  Pick.  88. 

Messrs.  Elder*  Walt,  A  Wliltiiuui«  for 
defendant  Estes: 

There  was  no  breach  of  the  contract  by  the 
sale  to  Houghton,  Mifflin,  ft  Co. 

The  action  cannot  be  maintained  by  this 
plaintiff. 

As  to  the  plates  furnished  by  the  partnership, 
there  can  he  no  doubt  that  their  sale  or  misuse, 
if  any,  by  the  defendants  is  not  within  the 
protection  of  the  contract 

Boston  lee  Co,  v.  Potter,  128  Mass.  28,  25 
Am.  Rep.  9;  Hm  v.  SneU,  104  Mass.  178,  6 
Am.  Rep.  216. 
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There  was  no  prlTity  of  contract  between  the 
plaintiff  and  the  defendants  as  to  plates  fur- 
nished by  a  third  person. 

Stoddard  t.  Ham,  129  Mass.  888,  87  Am. 
Rep.  869;  Hennessey  ▼.  Deland,  110  Mass.  146; 
Connor  y,  HaekUy,  2  Met.  618;  Home  Sa9, 
Bank  v.  Mackintosh,  181  Mass.  489;  Wilson  t. 
BiU,  8  Met.  66;  Dadmun  Mfg.  Co.  v.  Worcester 
Mut  F. Ins.  Co.  11  Met.  429;  Aw...:  v.  Pereital, 
5  Allen.  845. 

The  contract  Is  not  Joint.  Estes  &  Lauriat 
and  8.  E.  Cassino  are  not  liable  for  the  sale  by 
Whidden  to  Houghton,  MiffliD,  &  Co. 

Leake,  Cont  p.  456,  and  cases  cited;  Addi- 
son, Cont.  8d  Am.  ed.  p.  79,  §  42,  note;  Peck- 
ham  V.  North  Parish,  16  Pick.  274;  Capen  v. 
Barrows,  1  Gray,  876;  8t,  Louis,  A.  A  K.LR. 
Co.  V.  Ooulias,  88  III.  188;  Ludlow  t.  McOrea, 
1  Wend.  228;  Bartlett  y.  Bobbins,  6  Met  184; 
Hall  T.  Thaper,  12  Met.  180;  Springfield  v. 
Harris,  107  Mass.  582;  Adriatic  F.  Fns.  Co.  v. 
TreadweU,  108  U.  S.  861.  27  L.  ed.  754;  CoUins 
y.  Prosser,  1  Barn.  &  C.  682;  BoutOlev.  Smith, 
116  Mass.  HI. 

An  agreement  prima  facie  Joint  may  be  con- 
strued to  be  several,  if  the  interest  of  either 
party  appearing  upon  the  face  of  the  instru- 
ment shfdl  require  that  construction. 

Chitty,  Cont.  lltb  Am.  ed.  p.  189;  Ander- 
son y.  MartindaU,  1  East,  497;  Ludlow  v.  Mc- 
Orea,  1  Wend.  228;  Peekliam  y.  North  Parish, 
16  Pick.  274:  Capen  y.  Barrows,  1  Gray.  876; 
Bartlett  v.  Bobbins,  5  Met.  184:  BaU  v.  naper, 
12  Met.  180:  Springfield  y.  Harris.  107  Mass. 
582;  Colt  v.  Learned,  118  Mass.  880. 

The  contract  is  goyemed  by  Massachusetts 
law,  and  the  "fine   cannot  be  recovered. 

The  contract  was  not  made  at  Leipsic. 

McCuUouch  V.  Eagle  Ins.  Co.  1  Pick.  278; 
Lewis  V.  Browning,,  180  Mass.  178;  Pine  v. 
Smith,  11  Gray,  88;  Carnegie  v.  Morrison,  2 
Met.  881. 

The  mere  fact  that  notice  of  an  acceptance 
was  to  be  sent  from  Leipsic  does  not  make 
Leipsic  the  place  of  making  the  contract. 

Wilson  v.  Lewiston  MiS  Co.  74  Hun,  613; 
Gcilson  V.  Eb&rt,  52  Mo.  260;  Lewis  v.  Brown- 
ing, 180  Mass.  176. 

But  even  assuming  that  Leipsic  was  the  place 
of  making  the  contract.and  that  the  law  there  in 
force  would  permit  the  collection  of  a  fine,  the 
claim  is  not  valid  that  the  law  of  the  place  of 
making  governs  the  interpretation  of  this  con- 
tract 

Story,  Confl.  L.  §  242. 

If  the  contract  is  to  be  executed  in  soother 
country,  the  place  of  making  it  becomes  im- 
in&tcria] 

lAiUe  y.  Biley,  48  N.  H.  109;  Strieker  v. 
Tinkham,  85  Ga.  176.  89  Am.  Dec.  280;  WooUn 
V.  Miller,  7  Smedes  <&  M.  380;  Bichardson  v. 
Bowland,  40  Conn.  565;  Oregerson  v.  Jmlay,  4 
Blatcbf.  508;  Wayne  County  Sav.  Bank  v. 
Low,  81  N.  Y.  566,  37  Am.  Rep.  538:  Arm^ 
V.  Potter,  22  Iowa,  194;  Curtis  v.  Delaware,  L. 
dk  W.  R.  Co.  74  N.  Y.  116,  80  Am.  Rep.  271; 
Brown  v.  Camden  db  A.  R.  Co.  88  Pa.  316; 
BeU  V.  Bruen,  42  U.  S.  1  How.  169,  11  L.  ed. 
89;  Andrews  v.  Pond,  88  U.  S.  18  Pet.  65,  10 
L.  ed.  61;  WaverlyNat.  Bank  v.  HaU,  150  Pa. 
466;  Brinker  v.  Scheunemann,  ^1\\.  A  pp.  659; 
Woldert  v.  Arledge,  4  Tex.  Civ.  App.  692; 
Case  y.  Dodge,  18  R.  I.  661;  Leiois  v.  Headley, 
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86  ni.  488,  87  Am.  Dec.  227;  Mellvaine  ▼. 
Legare,  36  La.  Ann.  859;  Warren  v.  Lyneh,  (^ 
Johns.  289;  Baeder  v.  Camie,  44  N.  J.  L.  208^ 
Thurman  v.  Kyle^  71  Ga.  628;  8  Am.  &  En^» 
Enc.  Law,  p.  562:  Penobscot  <§  K.  R.  Co.  ▼» 
Bartlett,  12  Gray,  244,  71  Am.  Dec.  758;  MOi- 
iken  v.  Pratt,  125  Mass.  874.  28  Am.  Rep.  241;. 
Shoe  <§  L.  Nat.  Bank  v.  Wood,  142  Mass.  568; 
Hill  y.  Cha^,  148  Mass.  129. 

It  is  useless  for  the  plaintiff  to  contend  that 
this  additional  sum  is  stipulated  as  "liquidated 
damages/'  and  that  he  is  entitled  to  recover  It 
in  eo  nomine.  The  parties  themselves  denomi- 
nate it  a  "fine." 

Higginson  y.  Wdd,  14  0ray,  165;  Tayloe  t» 
Bandiford,  20  U.  8. 7  Wheat.  17,  5  L.  ed.  886; 
TayUr  v.  Steamer  Marcella,  1  Woods,  C.  C. 
802;  Salters  v.  Ralph,  16  Abb.  Pr.  278;  WhU& 
V.  Arleth,  1  Bond.  C.  C.  819;  Kemhle  y.  Far- 
ren,  6  Bing.  141;  Re  Newman,  L.  R.  4  Ch.  Div. 
724;  Ez  parte  PoOard,  17  Nat.  Bankr.  Reg.  228; 
Spear  v.  Smith.  1  Denio,  464;  Bagley  v.  iVrf- 
die,  5  Sandf.  192;  Patent  Brick  Co,  v.  Moore, 
75  Cal.  205;  Wallis  v.  Smith,  L.  R.  21  Ch. 
Div.  248:  Higginson  v.  Weld,  14  Gray,  165. 

At  most  only  nominal  damages  can  be  reoov- 

Priest  v.  Nichols,  116  Mass.  401 ;  Woleott  y. 
Mount,  86  N.  J.  L.  271,  18  Am.  Rep.  438; 
Wakeman  v.  Wheeler  <§  W.  Iffy.  Co.  101  N.  Y. 
205,  54  Am.  Rep.  676;  Qriffln  v.  Colver,  16  N. 
Y.  489.  69  Am.  Dec.  718;  Taylor  Mfg.  Oo.  t* 
Hatcher  Mfg.  Co.  89  Fed.  Rep.  440,  8  L.  R.  A* 
587. 

Mr.  H*  Wardwell*  for  defendant  Cassino: 

For  breach  of  such  an  agreement  the  plmia- 
tiff  could  recover  only  actual  and  reasonable 
damaees. 

CuUer  y.  How,  8  Mass.  257;  Baxter  v.  Wales. 
12  Mass.  865;  Tftomborough  v.  Whitacre,  S 
Mod.  305;  James  v.  Morgan,  note  to  6  Mod. 
805,  note;  Chitty,  Cont.  11th  Am.  ed.  30,  note 
(g),  1823,  note  (b);  1  Parsons,  Cont.  437. 

Field*  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  agreement  sued  on  must  be  regarded 
as  an  agreement  made  by  the  partnership  of 
Estes  &  Lauriat  and  S.  E.  Cassino  A  Co.  with 
Hermann  Julius  Meyer,  then  doing  business 
in  Leipsic  under  the  name  of  ''The  Biblio- 
graphical Institute  Meyer. "  After  this  agree* 
ment  had  been  entered  into,  and  some  of  the 
electrotype  plates  had  been  ordered  and  for- 
nished  through  the  English  and  Foreign 
Electrotype  Agency,  Hermann  Julius  Meyer 
took  his  two  sons  into  partnership,  and  pro- 
ceeded to  carry  on  the  same  business  under 
the  same  name  as  before ;  and  after  this  other 
plates  were  ordered  by  the  defendants  and 
furnished  by  the  partnership.  It  appears  by 
the  report  that  ''no  notice  was  given  by  the 
plaintifiF  to  the  defendants,  or  either  of  them, 
or  by  the  defendants,  or  either  of  them,  to 
the  plaintiff,  of  any  change  in  their  business 
rel  ai  ions. "  8o  far  as  appears,  the  defendants 
did  not  know  that  the  plaintiff  had  taken 
his  sons  into  partnership,  or  that  any  other 
person  than  the  plaintiff  had  any  interest  in 
the  business  carried  on  under  the  name 
of  "The  Bibliotrraphical  Institute  Meyer. *• 
There  is  no  evidence,  therefore,  that  the  de- 
fendants made  any  contract  with  the  part- 
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nenhip  oompoaed  of  the  plsiDtiit  and  his  two 
Bona,  and  the  platea  furniBbed  after  the  for- 
mation of  this  partnership  must,  we  think, 
aa  between  the  parties  to  this  suit,  be  regarded 
as  furnished  by  the  plaintiff  to  the  defend- 
ants, in  pursuance  of  the  contract.  It  is  not 
a  case  where  a  stranger  to  a  contract  volun- 
tarily undertakes  to  perform  it.  After  the 
formation  of  the  partnership  the  platea  were 
furnished,  in  legal  contemplation,  by  the 
plaintiff,  acting  through  the  partnership  of 
which  he  was  a  mem^r.  The  form  of  the 
contract  shows  a  Joint  agreement  on  the  part 
of  Estes  A  Lauriat  and  8.  E.  Cassino  A  Co. 
with  the  plaintiff.  BarOeit  ▼.  BoIMm,  6 
Met.  184;  Donahoe  v.  Em&ry,  9  Met.  68; 
BouidU  T.  SmitK  116  Mass.  Ill :  WhiU  ▼. 
TyndaU,Jj.  R.  18App.  Cas.  268.  There  are  no 
words  in  it  Uiat  indicate  a  several  liability 
of  these  two  Arms.  The  pre vi  ous  correspond- 
ence between  the  parties  had  informed  the 
plaintiff  that  the  two  firms  of  Estes  &  Lauriat 
and  Cassino  A  Co.  were  jointly  interested  in 
certain  publications,  and  the  letter  of  Estes 
A  Lauriat  to  the  plaintiff,  inclosing  a  copy 
of  the  agreement,  signed  by  the  two  firms, 
which  the  plaintiff  was  to  accept  or  reject  by 
telegraph,  contained  the  following  sentences, 
viz.:  *^You  must  understand  that  Messrs.  8. 
E.  Cassino  A  Co.  have  an  equal  interest  in 
this  publication  with  ourselrea,  and  it  is  a 
physical  impossibility  for  us  to  execute  any 
agreement  by  which  they  shall  not  be  equally 
bound ;  and  since  they  Join  us  in  this  agree- 
ment, you  have  all  the  protection  which  you 
would  have  in  an  agreement  from  us  alone." 
"  Should  you  decl  ine  to  accept  this  agreement 
joining  Messrs.  Cassino  A  Co.  to  us  in  your 
form  of  agreement,  please  cable  the  following 
words,  *£!stes,  Boston:  No.  Meyer,'  and 
by  this  we  shall  understand  that  the  negotia- 
tion is  entirely  at  an  end,  as  it  is  impossible 
for  us  to  make  any  agreement  which  does 
not  connect  Messrs.  Cassino  A  Co.  with 
us  in  ordering  these  cuts  for  this  enterprise." 
The  enterprise  referred  to  was  tbe  publica- 
tion of  an  illustrated  work  of  natural  history, 
in  six  volumes,  of  which  esch  of  the  two 
firms  was  to  publish  at  its  own  expense  three 
volumes.  Each  firm  was  to  engage  in  tbe 
sale  of  the  entire  work,  and  was  to  receive 
for  its  own  use  the  wholesale  price  of  that 
part  of  the  work  published  by  it.  It  was  a 
part  of  the  plan  between  tbe  two  firms  that 
some  of  the  plates  used  to  illustrate  the  work 
should  be  obtained  from  the  plaintiff ;  that 
a  part  of  these  pistes  should  be  used  in  each 
of  the  volumes ;  that  each  firm  should  pay 
for  the  plates  used  in  the  volumes  published 
by  it,  and  that  the  plates  should  be  tbe  sep- 
arate property  of  the  firm  which  paid  for 
them :  but  it  does  not  appear  that  this  agree- 
ment between  the  two  firms  as  to  the  separate 
property  in  the  plates  used  by  each  firm  was 
known  to  tbe  plaintiff.  As  the  volumes  to 
be  published  were  published  as  an  entire 
work,  although,  as  between  themselves,  the 
two  firms  owned  the  separate  volumes,  the 
two  firms  may  be  said  to  be  jointly  interested 
in  the  publication.  The  agreement  sued  on 
is  that  the  defendants  will  use  all  the  elec- 
trotype plates  to  be  ordered  through  the 
plaintiff  "only  for  the  purpose  of  illustrating 
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works  to  be  published  by  the  said  Estes  A 
Lauriat  and  the  said  8.  £.  Cassino  A  Co., 
or  their  heirs  or  successors  in  business,  in 
the  English  language,  and  in  the  United 
States  of  America,"  and  they  agree  ''not  to 
sell  these  electrotypes  to  any  oUier  parties, 
nor  to  multiply  them  for  the  purpose  of  sell- 
ing them,  and  to  be  responsible  for  eveiy 
and  all  wrong  use  of  said  electrotypes  to  the 
amount  of  any  damages, "  etc.  This  language 
literally  relates  to  a  publication  by  tbe  two 
firms  Jointly,  or  bv  their  heirs  or  sucoessora 
in  business;  but  the  agreement  not  to  sell 
these  electrotypes  to  any  other  parties  must 
mean  to  any  other  parties  than  some  of  them- 
selves, and,  as  the  two  firms  were  separate 
partnerships,  and  were  known  to  be  such, 
the  agreement  must  be  held  to  confer  the 
right  upon  either  of  the  firms  and  its  succes- 
sor in  business  to  use  the  electrotype  plstea 
for  the  purpose  of  illustrating  works  to  be 
published  by  either  firm  separately,  as  well 
as  the  right  to  use  the  plates  for  illustrating 
works  to  be  published  by  the  two  firma 
Jointly,  although  the  intention  of  tbe  partiea 
existing  at  the  time  of  the  making  of  the 
contract  was  that  the  electrotype  plates 
should  be  used  in  publishing  the  natural 
history  in  six  volumes,  in  the  manner  here- 
inbefore set  forth.  After  making  this  con- 
tract, it  was  found  impracticable  for  the  two 
firms  to  publish  the  natural  history  together, 
and  on  September  34,  1888,  Estes  A  Lauriat 
sold  to  8.  E.  Cassino^  Co.  all  their  interest 
in  the  work,  and  delivered  to  Cassino  A  Co. 
all  materials  and  other  articles  owned  by 
them  relating  to  the  history,  and  after  that 
time  Estes  ^Lauriat  had  nothing  to  do  with 
the  publication.  At  the  time  of  the  execu- 
tion of  the  agreement  sued  on,  the  firm  of  S. 
E.  Cassino  A  Co.  was  composed  of  Samuel 
E.  Cassino  snd  Bradlee  Whidden.  On  De- 
cember 81,  1885,  this  firm  wss  dissolved, 
and  Cassino  sold  all  his  interest  in  the  firm 
assets  to  Whidden.  Whidden  continued  to 
carry  on  the  business  under  the  old  firm  namo 
until  about  December  81,  1886,  and  after 
that  continued  still  in  business  as  a  publisher 
under  his  own  name.  On  July  5.  1887, 
Whidden  sold  and  delivered  to  Houghton, 
Mifflin,  A  Co.,  of  Boston,  the  property 
known  as  the  "Standard  Natural  History,* 
which  is  the  name  adopted  for  the  work» 
''said  property  consisting  of  all  the  electro- 
type plates  of  six  volumes  as  published ;  all 
duplicate  cuts  ever  made,  now  owned  by 
him ;  the  dies  for  binding  cloth  books ;  all 
stock  in  sheets,  flat  or  foldS ;  all  bound  stock 
whether  in  paper  parts,  cloth,  sheep,  or  halt 
or  full  morocco;  ani  the  copyrignt  of  the 
work :"  and  he  guaranteed  that  tbe  property 
conveyed  **is  free  from  any  and  all  encum^ 
branccs  or  liens  on  account  of  copjrright,  or  od 
account  of  any  other  claim  or  indebtedness 
whatsoever."  At  the  time  of  this  sale  all 
of  the  history  had  been  stereotyped,  and  the 
electrotype  plates  for  tbe  illustratio:;s  had 
been  solaered  into  the  stereotype  plates, and 
sets  of  tbe  history  had  been  printed  in  six 
large  octavo  volumes.  Tbe  report  finds  tliat 
the  work  was  the  most  valuable  part  of  tiie 
assets  of  8.  E.  Cassino  &  Co.,  and  was  the 
**  principal  live  publication"  of  tlie  firm. 
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Houghton,  Mifflin,  &  Co. ,  after  the  purchase, 
continued  the  publication  of  the  work,  using, 
also,  with  their  own  imprint,  the  printed 
sheets  purchased  of  Whidden.  They  made 
«ome  revision  of  the  text,  and  continued  to 
publish  and  sell  the  work  as  revised  down 
to  the  time  of  the  trial,  and  were  then  pub- 
lishing it.  After  the  revision  the  work  was 
•called  "The  Riverside  Natural  History." 
But  few  alterations  had  been  made  by  the 
revision,  and  it  was  substantially  the  same 
work  as  that  prepared  and  printed  by  Casslno 
<&  Co.  Houghton,  Mifflin,  &  Co.  have  never 
made  any  use  of  the  electrotjrpe  plates  ex- 
cept in  the  publication  of  this  natural  his- 
tory. They  had  no  connection  with  the  firm 
of  Estes  &  Lauriat,  or  with  Cassino  &  Co. , 
and  they  bad  no  other  rights  in  the  plates 
derived  from  any  one,  except  the  rights  de- 
rived from  Whidden  by  the  purchase.  They 
sold,  at  their  place  of  business  in  Massa- 
chusetts, 100  copies  of  the  history  to  one 
Trench,  of  the  firm  of  Kegan,  Paul,  Trench, 
^  Co.,  of  London,  England,  which  were 
bound  bv  Houghton,  Mifflin,  &  Co.,  with 
the  imprint  of  the  London  firm  as  the  pub- 
lishers, and  these  were  sent  to  London. 
Subsequently  the  London  firm  found  that 
there  was  some  trouble  about  the  sale  of  the 
work  in  Great  Britain,  and  88  of  the  100 
copies  were  returned  to  Houghton,  Mifflin, 
&  Co.  It  is  found  in  the  report  that  Hough- 
ton, Mifflin,  &  Co.  had  no  knowledge  of  any 
restriction  as  to  the  sale  of  said  plates,  and 
that  there  was  no  competent  evidence  at  the 
trial  of  any  damage  to  the  plaintiff  by  rea- 
son of  said  sale  of  100  copies. 

Some  evidence  was  introduced  at  the  trial 
by  the  defendants  ^  that  by  the  custom  of  the 
publishing  trade  in  Boston,  a  firm  which 
purchases  all  the  plates,  sheets,  and  rights 
•of  publication  of  a  work  is  considered  the 
'successor  in  business'  of  the  firm  making 
the  sale,  so  far  as  that  work  is  concerned. " 
There  has  been  no  finding  of  fact  on  this 
point.  It  is  evident,  we  think  that  Hough- 
ton, Mifflin,  «&  Co.  were  not  in  any  general 
sense  the  successor  in  business  of  either  the 
firm  of  Estes  &  Lauriat,  or  of  Casslno  <&  Co., 
or  of  Whidden.  The  original  agreement  con- 
templated that  Estes  &  jLauriat  or  Cassino 
-&,  Co.  might  use  the  plates  in  any  of  their 
publications,  whether  made  by  them  Jointly 
or  separately,  and  that  the  successor  in  bus- 
iness of  either  firm  should  have  the  same 
right;  but  this  probably  means  that  the 
«uccessor  to  the  business  generally  of  either 
firm  should  have  the  same  right  as  the  firm 
had,  not  that  everv  purchaser  of  the  right  to 
•continue  any  single  publication  of  the  firm 
should  have  the  riffhtto  use  the  plates  while 
the  firm  continued  In  business,  and  might  use 
the  plates  in  other  publications.  The  sale 
to  Houghton,  Mifflin,  &  Co.  did  not  restrict 
them  to  the  use  of  the  plates  in  illustrating 
the  Standard  Natural  History,  and  therefore 
this  evidence  became  immaterial.  When  the 
natural  history  had  been  printed  by  means 
of  the  stereotype  plates  into  which  the  elec- 
trotype plates  had  been  soldered,  and  had  been 
published  by  Cassino  &  Co.  or  by  Whidden, 
who  may  be  regarded  as  the  successor  in  busi- 
ness of  Cassino  &  Co.,  and  when  the  publica- 
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tion  bad  been  sold,  with  the  plates,  t4» 
Houghton,  Mifflin,  A  Co.,  it  may  be  that  the 
continuance  of  this  publication  by  Houghton* 
Mifflin,  &  Co.,  even  if  it  were  a  technical 
breach  of  the  agreement,  could  not  work  any- 
thing more  than  nominal  damages  to  the 
plaintiff.  The  agreement,  however,  Is  that 
Bstes  &  Lauriat  and  Cassino  ft  Co.  will  not 
sell  these  electrotype  plates  to  any  other  par- 
ties ;  and  they  have  been  sold  to  Houghton, 
Mifflin,  &  Co.,  who,  so  far  as  appears,  must 
be  regarded  as  another  party  than  the  defend- 
ants, **  their  heirs  or  successors  in  business,  * 
and  the  sale  must  be  considered  as  a  breach 
of  the  agreement.  If  the  damases  directly 
resulting  from  the  publication  of  the  history 
by  Houghton,  Mifflin,  &  Co.  cannot  be  re- 
garded as  substantial,  yet  if,  by  the  sale, 
Houghton,  Mifflin,  &  Co.  acquired  the  ab- 
solute property  in  the  plates,  so  that  they 
can  use  them  in  any  of  their  publications, 
and  can  multiply  them,  and  sell  them  to 
others  to  be  used,  the  sale  may  be  of  sub- 
stantial damage  to  the  plaintiff. 

It  sufflcientTy  appears  that  the  plaintiff, 
at  the  date  of  the  agreement,  was  the  general 
owner  of  the  plates,  and  of  the  right  to  mul- 
tiply, sell,  and  use  them,  and  wat  in  his 
dealings  with  the  defendants  he  required  an 
agreement  on  their  part  that  they  would  use 
them  only  in  their  own  publications,  and 
would  not  sell  them,  or  multiply  them  for 
the  purpose  of  selling  them,  in  order  that  he 
might  have  the  opportunity  of  selling  the 
plates  to  other  persons  who  might  wish  to 
use  them  in  their  publications,  or  might  be 
able  to  protect  persons  to  whom  he  luid  al- 
ready sold  the  right  to  use  the  plates.  It 
does  not  appear  that  the  platt^s  or  the  prints 
from  them  were  protected,  or  could  have 
been  protected,  by  a  copyright  in  the  United 
States,  but  the  plaintiff  meant  to  accomplish 
much  the  same  result,  in  requiring  this  a- 
greement  from  the  defendants,  as  could  be 
reached  under  a  copyright  law  by  a  license 
It  is  not  entirely  clear  from  the  agreement 
whether  the  plates  were  sold  absolutely  to 
the  defendants,  or  were  let  to  them  to  be 
used  in  a  particular  way.  The  prints,  after 
they  had  been  publishea,  unless  protected  by 
a  copyright,  could  be  copied  by  anyone, 
and  plates  could  be  engraved  and  electrotype 
plates  made ;  but  this  would  be  a  costly  proc- 
ess when  compared  with  that  of  multiply- 
ing the  plates.  We  think  that  it  must  be 
held  that  the  plates  were  sold  to  the  defend- 
ants so  that  the  title  passed  to  them.  The 
agreement  on  their  part  not  to  sell  them  to 
other  parties,  nor  to  multiply  them  for  the 
purpose  of  selling,  is  in  Uie  nature  of  an 
agreement  in  restraint  of  trade.  Considering 
the  nature  of  the  property,  we  are  of  opinion 
that  such  an  agreement  is  reasonable,  and 
one  which  ought  to  be  enforced  between  the 
parties  to  it.  See  Henry  Bill  Pub.  Co.  y. 
Smytlie,  27  Fed.  Rep.  914 ;  Clemeni  v.  E$U9^ 
22  Fed.  Rep.SOfl;  Parton  y.  Pi'ang,  8  Cliff. 
537,  Fed.  Cas.  No.  10,784.  The  price  to  be 
paid  for  the  plates,  if  they  were  to  become 
the  absolute  property  of  the  purchaser,  with- 
out any  restriction  upon  the  use  to  be  made 
of  them,  might  reasonably  be  more  than  If 
they  were  purchased  under  such  an  agree- 
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oieBt  as  is  the  foundation  of  this  jBuit.  It 
must  be  considered  that  the  title  of  Hough- 
ton, Mifflin,  &  Co.,  and  their  right  to  use 
the  plates,  are  unaffected  by  this  agreement ; 
and  therefore  it  is  impossible  to  say,  on  the 
facts  and  evidence  reported,  that  the  defend- 
•ants  are  liable  only  in  nominal  damages. 

In  determining  the  measure  of  damages, 
the  first  question  is  whether  the  contract  is 
to  be  goYerned  by  the  law  of  Massacliusetts 
or  by  the  law  of  the  Kingdom  of  Saxony. 
We  thiDk  that  it  is  to  be  governed  by  the 
law  of  Massachusetts.  The  contract  was 
signed  in  Mtissachusetts,  and  sent  to  the 
plaintiff  at  Leipsic,  Saxony.  It*did  not  be- 
come a  contract  until  the  plaintiff  accepted 
it,  and  notitied  the  defendants  of  such  accep- 
tance, which  he  did  by  telegram  sent  to 
them  at  Boston.  Levns  v.  Brawniiig,  180 
Mass.  178;  Pine  y.  amith,  11  Gray,  89;  Hill 
v.  estate,  143  Mass.  129.  The  contract  relates 
to  what  is  to  be  done  by  the  defendants  in 
the  United  States  of  America.  The  defend- 
ants are  described  as  ^'of  Boston,  Mass.,  U. 
8.  A. , "  and  the  date  of  the  contract  is  Boston. 
We  think  that  it  must  be  regarded  as  a  con- 
tract to  be  performed  in  Massachusetts,  and 
that  the  law  of  Massachusetts,  which  is  also 
the  law  of  the  forum,  must  determine  the 
•damages  to  be  recovered  in  the  action. 

The  provisions  of  the  contract  are  that  the 
defendants  are  ^to  be  responsible  for  every 
and  all  wrong  use  of  said  electrotypes  to  the 
amount  of  any  damages  which  nmy  have  been 
caused  thereby  to  the  Bibliographical  Insti- 
tute Mever,  and  to  pay  furtliermore  a  fine 
to  the  Bibliographical  Institute  Meyer  equal 
to  the  tenfold  price  of  the  wrongly  used 
•electrotypes."  The  principal  question  in 
this  part  of  the  case  is  whether  this  fine  is  to 
be  considered  as  a  penalty.  Some  evidence 
has  been  introduced  that  by  the  law  of  the 
Kingdom  of  Saxony  the  plaintiff,  in  the  case 
of  a  wrong  use  of  the  electroty  pt;  plates,  could 
recover  both  the  damages  and  the  fine,  al- 
though there  is  the  testimony  of  one  juris- 
•consult  that  under  that  law  the  plaintiff  is 
not  entitled  to  recover  both,  but  can  recover 
•either  one  or  the  other,  as  he  may  elect. 
As  by  the  terms  of  the  contract  the  fine  is 
in  acfdition  to  the  amount  of  any  damages 


which  may  have  been  caused  bv  the  wrong 
use  of  the  electrotype  plates,  it  is  impos- 
sible to  hold  that  by  our  law  the  fine  can 
be  considered  as  liquidated  damages.  The 
amount  of  the  fine  is  plainly  intended  as  a 
penalty  to  be  paid  in  addition  to  the  amount 
of  any  actual  damages  suffered.  Higginson 
V.  wkd,  14  Gray,  lft5.  The  agreement  does 
not  provide  that  the  damages  suffered  shall 
be  considered  to  be  tenfold  the  price  of  the 
wrongly  used  electrotype  plates,  but  it 
leaves  the  damages  to  be  assessed  in  the 
usual  way.  and  provides  that  the  fine  shall 
be  paid  in  addition  to  the  damages,  whatever 
they  may  be.  As  under  our  law  the  fine  must 
be  considered  as  in  the  nature  of  a  penalty, 
it  cannot  be  recovered,  and  the  plaintiff  is 
entitled  to  recover  only  the  amount  of  the 
damages  which  have  been  caused  by  the 
breacli  of  the  contract.  There  may  be  some 
question  whether  this  fine  was  intended  to 
cover  a  breach  of  the  contract  which  consisted 
in  selling  the  electrotype  plates  to  other 
parties  than  the  defendants,  their  heirs  or 
successors  in  business,  when  the  plates  have 
not  actually  been  used  for  any  other  purpose 
than  that  for  which  the  defendants  were  au- 
thorized to  use  them.  Whether  the  fine  was 
intended  to  cover  all  breaches  of  the  contract 
or  not  is,  however,  immaterial,  because,  as 
a  fine,  it  cannot  be  enforced.  Damages  are 
recoverable  in  the  present  suit  for  a  breach 
of  the  agreement  caused  by  the  sale  of  the 

Slates  to  Houghton,  Mifflin,  &  Co.,  and  as, 
y  the  purchase,  Houghton,  Mifflin,  <&  Co. 
have  acquired  the  ri^ht  to  use  the  plates  for 
any  of  their  publications,  as  well  as  the  right 
to  multiply  them  and  sell  them  to  others  to 
be  used,  the  damages  to  the  plaintiff  cannot 
be  said  to  be  nominal.  It  appears  in  the  copy 
of  the  papers  from  the  superior  court  that  a 
jury  has  already  assessed  the  damages,  but 
this  is  not  mentioned  in  the  report  of  the 
presiding  judge,  and  if  it  is  a  fact  we  can 
take  no  notice  of  it. 

By  the  terms  of  that  report  the  amount  of 
ths  damages  U  to  be  determined  by  a  jury,  un- 
less the  parties  agree  to  have  it  determined 
by  an  assessor 

So  ordered. 
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George  D.  WESNER,    Piff.  in  Err.^ 
Enoch   O'BRIEN. 
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*!•  The  dietriet  ceiirt  hsus  power  to 
&ward  Ubnd  sub  alimony  in  a  divorce  pro- 
oeedinff  based  only  on  oonstruoUve  notice  to  the 

*Headnote8  by  Johnston,  J. 

NOTB.— The  authoritiefl  on  the  Reneral  sabjeot 
«f  tbe  validity  of  a  decree  bt  divorce  obtained  on 
publication  or  service  out  of  the  state  where  the 
defendant  did  not  appear  are  found  in  a  noU  to 
Butler  V.  Washlnffton  (La.)  19  L.  B.  A.  814. 
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defendant,  where  tbe  plaintiff  alleses  sufflolent 
grounds  for  dWoroe  and  alimony  In  the  petition, 
and  asks  to  have  such  land  appropriated  as  ali- 
mony, and  where  the  publication  notice  oontalns 
a  particular  descriptfon  of  the  land  sought  to  be 
appropriated*  and  the  nature  of  the  rtiief  de- 
manded. 


8*  An  action  for  dtvoiree  miust  be 
brouifht  in  the  county  where  the  plain- 
tiff reaidesy  and  when  rightfully  brought,  and 
alimony  Is  asked  as  an  incident  of  the  divorce, 
any  lands  of  the  defendant  brought  within  the 
control  of  tbe  court  by  proper  averments  in  the 
petition  and  notice  may  be  awarded  as  alimony, 
although  they  may  Ue  tn  a  county  of  the  state 
other  than  where  the  aotlon  was  bronghti 
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ERROR  to  the  Court  of  Appeals  for  the 
Southeni  Department,  Eastern  Divi.<%ion. 
to  review  a  judgment  affirming  u  judgment  of 
the  District  Court  for  Miami  County  in  favor 
of  plaintiff  in  an  ejectment  proceeding  to  re- 
cover possession  of  land  of  which  defendant 
had  taken  possession  as  assignee  from  the 
wife  of  plaintiff  to  whom  it  baa  been  awarded 
as  alimony  in  a  divorce  proceeding.    lieversed. 

The  faots  are  stated  in  the  opinion. 

Mr,  John  C.  Sheridan^  for  plaintiff  in 
error: 

The  statute  provides  (g§  54,  72,  and  641  of 
the  Code)  for  suits  for  divorce  agninsL  nonresi- 
dents, and  ^§  646,  and  645  of  the  Code  provide 
that  "when  ^  divorce  shall  be  granted"  the 
"court  shall  make  provision  for  the  guardian- 
ship, custody,  support,  and  education  of  the 
minor  children"  (^645),  and  when,  "by  reason 
of  the  fault  or  aggression  of  the  husband,  the 
wife  shall  ...  be  allowed  such  alimony  out 
of  the  husband's  real  and  personal  property  as 
the  court  shall  think  reasonable,  .  .  .  which 
alimony  may  be  allowed  to  her  in  real  or  per- 
sonal property,  or  both,  or  by  decreeing  to  her 
such  sum  of  money,  payable  either  in  gross  or 
in  instalments,  as  the  court  may  deem  just  and 
equitable."    (Code,  §  646). 

Where  the  court  has  authority  to  grant  the 
divorce,  it  not  only  has  the  authority,  but  by 
statute  is  required,  when  asked,  to  decide  and 
determine  these  other  matters,  as  the  custody 
of  minor  children,  alimony,  division  of  prop- 
erty, etc. ,  which  are,  by  statute,  made  neces- 
sary incidents  and  consequences  of  the  divorce. 

Such  being  the  authority,  if  not  the  absolute 
mandatory  requirement,  of  our  statute,  the  de- 
cisions of  other  states  cannot  apply. 

5  Am.  &  Eng.  Enc.  Law,  p.  750. 

A  suit  for  divorce  is  partly  in  personam  and 
partly  in  rem, 

5  Am.  &  Eng.  Enc.  Law,  p.  751;  Story, 
Confl.  L.  Si5  549.  692;  Pennayer  v.  Neff,  95  V. 
8.  714,  24  L.  ed.  665. 

Every  state  "has  the  right  to  determine  all 
questions  pertaining  to  the  title  and  status  of 
lands  within  its  local  limits." 

2  Bishop,  Mar.  &  Div.  §  16. 

Mesn-s.  N.  W.  Wells,  W.  H.  Browne, 
andB.  F.  Simpsonf  for  defendant  in  error: 

Marriage  is  the  civil  status  of  a  man  and 
a  woman  united  in  law  for  life,  with  mutual 
obligations  to  discharge  toward  each  other,  and 
to  the  community. 

1  Bishop,  Mar.  &  Div.  4th  ed.  %%Setieq., 
%  164  and  footnotes. 

The  relation  of  two  married  persons  to  each 
other  is  not  a  mere  personal  relation  depending 
on  their  will,  but  a  status — a  legal  condition 
established  by  law. 

Askew  V.  Dupree,  80  Ga.  175;  Ellison  v. 
Martin,  68  Mo.  575;  Adams  v.  Palmer,  51  Me. 
480;  Hunt  v.  Eunt,  72  N.  Y.  217. 28  Am.  Rep. 
129;  Cook  V.  Cook,  56  Wis.  195,  48  Am.  Rep. 
706. 

Every  state  has  the  undoubted  right  to  de- 
termine the  status  or  social  and  domestic  con- 
dition of  the  persons  domiciled  within  its  ter- 
ritory. 

Strader  v.  Graham,  61  U  8.  10  How.  82, 18 
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L.  ed.  887;  Story,  Confl.  L.  §§51,  £50;  Burge. 
Coloniah<&  Foreign  Laws,  g  57. 

So  far  as  a  divorce  suit  ia  to  affect  this  status 
it  is  to  change  a  thing  independent  of  the  par- 
ties, and  it  is  a  proceeding,  not  against  Uie 
parlies  in  personam,  but  against  their  status  m 
rem. 

Roth  V.  Roth,  104  LI.  85,  44  Am.  Rep.  81; 
Ellison  V.  Martin,  supra;  Oould  v.  Crow,  67 
Mo.  200;  Goddington  v.  Coddington,  20  N.  J. 
Eq.  268;  Hunt  v.  Hunt,  supra;  PwpHe  t. 
Baker,  76  N.  T.  78;  Cook  v.  Q^k,  eupra/ 
Chapman  v.  Chapman,  48  Kan.  636. 

Jurisdiction  to  pass  a  decree  in  rem  exists 
over  everything  fixed  in  the  slate. 

Story,  Confl.  L.  §  549;  Ui<Jcey  v.  Stewart,  44 
U.  S.  8  How.  750, 11  L.  ed.  814:  Thompson  v. 
'Che  Julius  D.  Norton,  2  Ohio  St.  26.  59  Am. 
Dec.  658;  Eowell  v.  Manglesdorf,  88  Kan.  194; 
Amsbaugh  v.  Exchange  Bank,  Id.  105. 

Notice  by  publication  or  otherwise  to  the 
parties  concerned  is  rather  to  give  them  every 
chance  and  to  exclude  suspicion  of  secrecy  an^ 
fraud  than  to  meet  a  necessity  of  service  of 
summons. 

Pennoyer  v.  Neff,  96  U.  S.  714,  24  L.  ed.  665. 

Jurisdiction  to  pass  a  decree  in  personam 
depends  on  the  court  having  authority  over 
the  person,  either  by  regular  summons  or  by 
voluntary  appearance. 

So  far  as  an  action  for  divorce  relates  to  ali- 
mony it  is  a  proceeding  in  personam. 

Beard  v.  Beard,  21  Ind.  821;  Turner  y.  Tur- 
ner, 44  Ala,  487;  LytU  v.  LyiU,  48  Ind.  200; 
Sanford  v.  Sanford,  5  Day,  358;  EUiwn  v. 
Martin,  68  Mo.  575:  Gould  v.  Orou>,  57  Mo.  200; 
Leith  V.  Leith,  89  N.  H.  20;  Prosser  v.  Warner, 
47  Vt  667,  19  Am.  Rep.  132;  Middleworth  v. 
McDoweU,  49  Ind.  386;  Madden  v.  Fielding,  1^ 
La.  Ann.  505;  Nic/iols  v.  Nichols,  25  N.  J.  Eq. 
60:  Harding  y.  Alden,  9  Me.  140,  23  Am.  Dec 
549. 

The  distinction  between  the  right  or  Juris- 
diction to  dissolve  a  marrisf^e,  and  to  settle 
collateral  questions  concerning  property  was- 
recognized  in  tins  country  in  the  early  days  of 
our  judicial  history. 

Mapuire  v.  Mnguire,  7  Dana,  181;  Holmes- 
v.  Holmes,  4  Barb.  295;  Crane  v.  Meginnis,  1 
Gill  &  J.  463;  Totonsend  v.  Grmn,  4  Harr. 
(Del.)  440;  1  Bishop,.  Mar.  &  Div.   §  14;  ^ 
Bishop,  Mar.  &  Div.  §  170. 

The  action  for  divorce  was  instituted  and  de- 
termined in  Johnson  county.  There  was  no 
attachment;  no  Judgment  upon  which  execu- 
tion or  order  of  sale  could  issue;  no  Hen;  na 
process  asked  for  or  issued  by  which  the  strong 
hand  of  the  law  was  laid  on  the  land.  It  wa» 
not  situated  in  the  county  in  which  the  action 
was  brought,  was  pending,  and  was  finally  de- 
termined. If  there  had  &en  an  execution" levy 
and  judicial  sale  of  the  land  to  pay  costs,  it 
would  have  conferred  no  title  on  the  purchaser 
at  such  a  sale. 

Lytle  V.  LyUe,  supra. 

The  theory  that  if  the  court  had  jurisdiction 
over  the  person  and  subject  matter  it  could  da 
almost  anything  it  pleased,  and  no  matter  how 
irregular  or  unwarranti'd  its  proceedings  they^ 
were  good  until  reveiocd,  was  productive  of  so 
much  injustice  that  It  provoked  hostile  criti 
cism  for  many  years  and  resulted  in  the  estn*^ 
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lisbment  of  another  element  in  defining  juris- 
diction. 

Windior  ▼.  Me  Veigh,  98  U.  8.  274,  28  L.  ed. 
914;  UoBeiibaum  y.  Bauer,  120  U.  S.  450«  aO  L. 
ed.  748;  Ex  parte  Walker,  25  Ala.  81;  Jones  v. 
Btovm,  54  Iowa,  74,  87  Am.  Rep.  185;  Mun- 
day  V.  Vail,  84  N.  J.  L  418;  Ptople,  Tweed,  y. 
Lisamb,  00  N.  Y.  559,  19  Am.  Rep.  211;  Re 
]\eree,  44  Win.  411;  Steuart  v.  Anderson,  70 
Tex.  588;  Spoare  y.  Chen,  44  Ohio  St.  497; 
lie  Petty,  22  Kan.  477;  Re  Dill,  82  Kan.  691, 
49  Am.  Itep.  505;  MastinY,  Gray,  19  Kan.  458. 

Jurisdiction  is  invoked  by  the  filing  of  a  pe- 
tilion  containing  all  the  requisites,  and  in  the 
manner  prescribed  by  law. 

United  States  v.  Arredondo,  81  U.  8.  6  Pet. 
891,  8  L.  ed.  547;  Rhode  Island  y.  MnsMehvr 
seUs,  87  U.  8.  12  Pet.  657,  9  L.  ed.  12>{3;  Griq 
nan  ▼.  AeioT,  48  U.  8.  2  How.  819,  11  L.  ed. 
283. 

After  acquiring  Jurisdiction,  the  court  must 
proceed  accordin(i:  to  the  established  mode  gov- 
erning the  class  to  which  the  case  beloo&.s,  and 
mufit  not  transcend  in  the  e:(tent  or  character 
of  its  judgment  the  law  that  is  applicable  to  it. 

\\indMor  v.  McVeigh,  supra, 

A  decree  in  equity,  which  is  entirely  outside 
of  the  issue  raised  in  the  record,  is  invalid  and 
will  be  treated  as  a  nullity,  even  in  a  collateral 
proceeding. 

Mundtty  y.  Vail,  Stetoart  v.  Anderson, 
Spoors  V.  Coen,  and  Re  Dill,  supra, 

Johnston,  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  brought  by  Enoch  O'Brien 
to  recover  from  (Jeorge  D.  Wesner  a  tract  of 
land  situate  in  Miami  county,  and  the  rents 
and  profits  of  the  same  for  a  period  of  three 
yenrs.  Prior  to  June  18,  1875.  the  land  was 
owned  by  O'Brien,  and  on  that  day,  in  a  di- 
vorce proceeding  brought  by  his  wife,  Annie 
O'Brien,  it  was  decreed  to  her  as  alimony. 
Afterwards  Annie  O'Brien  transferred  the  land 
to  another,  and  Wesner  .derived  bis  title  from 
that  source,  and  about  three  years  before  the 
commencement  of  the  action  he  took  posses- 
sion of  the  same,  and  made  substantial  im- 
provements thereon.  More  than  fourteen  years 
after  the  divorce  proceedings,  Enoch  O'Brien 
began  this  proceeding,  challenging  the  effect 
of  the  decree  and  the  title  of  Wesner.  On  the 
trial  it  appeared  that  the  action  for  divorce 
was  begun  in  Johnson  county,  and,  as  sum- 
mons could  not  be  served  upon  Enoch  O'Brien 
within  the  state,  service  was  obtained  by  pub- 
lication; and  in  the  notice  it  was  expressly 
stated  that  she  would  ask  judi^ment  for  the 
custody  and  control  of  an  infant  son,  and  that 
the  tract  of  land  in  question  should  be  decreed 
to  her  as  alimony.  The  constructive  notice 
was  given  in  the  manner  prescribed  hy  law,  and 
the  judgment  awarding  her  the  land  as  alimony 
was  babied  solely  upon  constructive  notice.  On 
the  trial  of  this  cause,  record  evidence  of  the  di- 
vorce proceeding,  and  the  decree  appropriating 
the  lands  in  question  as  alimony,  was  excluded 
by  the  court  because  it  appeared  that  Enoch 
O'Brien  had  no  other  than  constructive  notice 
of  the  proceedings,  and  because  the  land  was 
not  in  the  county  within  which  the  court  was 
sitting.  This  ruling  presents  the  controlling 
question  of  the  case.    It  ia  conceded  that  con- 
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structive  notice  was  suiflcient  to  authorize  a 
divorce  of  the  parties,  but  it  is  couii'ndel  that 
a  decree  terminating  the  marriage  relation  was 
the  full  extent  of  the  jurisdiction  and  po^ver  of 
the  court.  The  determination  of  the  question 
depends,  to  a  great  extent,  u|)on  the  statutes  of 
the  state;  and  that  the  state  has  full  power, 
through  its  legislature  and  courts,  to  regulate 
and  control  the  status  of  its  citizens,  and  to  dis- 
pose of  or  control  real  property,  to  whomsoever 
it  may  belong,  within  its  limits,  will  hardly  be 
denie!l.  It  is  provided  that  service  may  be 
made  by  publication  "in  actions  to  obtain  a  di- 
vorce, where  the  defendant  resides  out  of  the 
state,"  and  "  in  actions  brought  against  a  non- 
resident of  the  state  .  .  .  having  in  this  state 
property  .  .  .  sought  to  be  taken  by  any  of  the 
provisional  remedies  or  to  be  appropriated  in 
any  way."  It  is  also  authorized  where  the 
action  relates  to  real  or  personal  property  in  this 
state  in  which  a  nonresident  defendant  has  or 
claims  an  interest,or  where  the  relief  demanded 
consists  wholly  or  partly  in  excluding  him 
from  any  interest  therein.  Civil  Code,  ^ 
72.  The.-e  provisions,  if  valid,  afford  author- 
ity to  dissolve  the  marriage  relation  upon  con- 
structive notice,  and  also  to  appropriate  the  real 
property  of  the  nonresident  defendant.  In 
Dillon  V.  EeUer,  89  Kan.  599,  it  is  held  that 
"Kansas  is  supreme  except  so  far  as  its  powers 
and  authority  are  limited  by  the  Constitution 
and  laws  of  the  United  States.  And  within 
the  Constitution  and  laws  of  the  United  States, 
the  courts  of  Kansas  may  have  all  the  juris- 
diction over  all  persons  and  things  within  the 
state  which  the  Constitution  and  laws  of  Kan- 
sas may  give  to  them,  and  the  mode  of  ob- 
taining this  jurisdiction  may  be  prescribed 
wholly,  entirely,  and  exclusively  by  the 
statutes  of  Kansas  To  obtain  jurisdiction  of 
anything  within  the  state  of  Kansas,  the  stat- 
utes of  Kansas  may  make  service  by  publi- 
cation as  good  as  any  other  kind  of  service." 
The  same  view  has  been  expressed  by  the  Su- 
preme Court  of  the  United  States,  where  it 
is  said:  '*The  state,  through  its  tribunals,  may 
subject  property  situated  within  its  limits 
owned  by  nonresidents  to  the  payment  of  the 
demand  of  its  own  citizens  against  them;  and 
the  exercise  of  this  jurisdiction  in  no  respect 
infringes  upon  the  sovereignty  of  the  state 
where  the  owners  are  domiciled.  Every  state 
owes  protection  to  its  own  citizens,  and.  when 
nonresidents  deal  with  them,  it  is  a  legitimate 
and  just  exercise  of  authority  to  hold  and  ap- 
propriate any  property  owned  by  such  non- 
residents to  satisfy  the* claims  of  its  citizens." 
Pennoyer  v.  Neff,  95  U.  S.  714,  24  L.  ed.  5«5. 
In  the  exercise  of  this  power,  lands  of  non- 
resident owners  are  appropriated  for  the  taxes 
assessed  against  them  upon  a  publication 
notice  only;  mortgage  and  mechanics*  liens  are 
foreclosed  against  nonresident  defendants 
where  there  is  neither  personal  service  nor  ap- 
pearance; and  the  property  of  nonresident  de- 
fendants lying  within  the  territorial  jurisdic- 
tion of  the  court  is  subjected  to  the  payment 
of  claims  and  demands,  in  a  variety  of  way.% 
without  other  service  than  by  publication. 
Dillon  V.  Heller,  supra.  It  was  therefore  com- 
petent for  the  legislature  to  provide  for  the 
granting  of  a  divorce  upon  constructive  serv- 
ice, and,  as  alimony  is  an  incident  of  divorce. 
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It  may  be  awarded  in  the  same  proceeding  if 
It  is  within  the  power  of  the  court. 

Did  the'  district  court  of  Johnson  county  ex- 
ceed its  jurisdiction  in  decreeing  the  land  in 
question  as  alimony  ?  It  had  jurisdiction  of  the 
plaintiff,  who  was  a  resident  of  Kunsas  and  of 
the  county  in  which  the  action  was  brought. 
The  child,  whose  custody  she  asked,  but  who 
died  before  the  decree  was  rendered,  was  with- 
in the  territorial  jurisdiction  of  the  court.  The 
land  sought  to  be  appropriated  as  alimony  was 
within  the  state  and  the  operation  of  its  laws, 
and  subject  to  the  control  and  disposition  of  its 
courts.  The  wife  asked  that  this  particular 
tract  be  subjected  to  the  payment  of  her  claim 
for  support,  definitely  describing  it  in  her 
petition,  and  setting  out  facts  entitling  her 
to  alimony.  That  such  relief  was  demanded 
was  expressly  stated  in  the  publication  no- 
tice wherein  the  land  was  particularly  de- 
scribed. In  this  way  the  land  was  brougl^t  be- 
fore the  court,  and  subjected  to  its  control. 
It  is  true,  as  the  authorities  cited  by  the  defend- 
ant in  error  show,  that  upon  such  a  notice  a 
judgn>ent  for  money,  or  one  which  could  be 
enforced  against  the  person  of  ibe  defendant, 
cannot  be  rendered.  A  court  has  no  authority 
to  render  a  judgment  in  personam  without  ob- 
taining jurisdiction  of  the  person  of  the  defend- 
ant Here,  however,  the  land  was  brought 
within  the  control  of  the  court  in  what  was  sub- 
stantinlly  a  proceeding  in  rem.  The  complain- 
ing wife  was  here.  The  land  sought  to  be  sub 
jected  as  alimony  was  here.  She  had  an  in- 
choate interest  in  the  land,  which  possessed  the 
element  of  properly  to  such  a  degree  that  she 
could  maintain  an  action  during  the  life  of  her 
husband  for  its  protection,  and  for  relief  from 
fraudulent  alienation  by  her  husband.  Busen- 
bark  v.  Bnsehbnrk,  88  Kan.  572.  It  was  neces- 
sary for  the  support  of  the  wife,  who  was 
seeking  a  divorce,  and  the  law  provides  that 
alimony  may  be  awarded  in  such  cases.  The 
land  was  subject  to  the  laws  of  the  state,  and 
was  within  the  reach  of  the  proceedings  and 
process  of  its  courts.  In  such  a  case  we  think 
the  court  has  power,  not  only  to  terminate  the 
marriage  relation,  but  to  fix  the  custody  and 
control  of  the  children  of  the  marriage  who 
are  before  the  court,  and  to  appropriate  as  ali- 
mony any  real  property  of  the  defendant  within 
its  territorial  jurisdiction.  It  is  true  that  there 
was  no  formal  seizure  of  the  property,  but  a 
seizure  of  land  in  such  a  case  is  little  more  than 
a  form.  The  essential  matter  is  that  the  de- 
fendant shall  have  le^al  notice  of  the  proposed 
appropriation;  and  this  is  afforded  by  the  pub- 
lication notice,  which  warns  the  defendant  that 
one  of  the  purposes  of  the  proceeding  is  the  se- 
questration of  the  land.  It  refers  Interested 
parties  to  the  petition.  In  which  the  land  is 
aefinitelv  described,  and  wherein  It  is  asked 
that  the  land  be  set  apart  as  alimony.  A  formal 
seizure  is  no  more  essential  to  the  jurisdiction 
of  the  court,  in  a  proceeding  of  this  kind,  than 
in  an  action  to  quiet  title  to  land,  based  alone 
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on  constructive  service;  and  in  the  latter  case  ft 
was  held  that  complete  jurisdiction  was  ac- 
quired by  the  court  without  formal  seizure,  and 
in  the  same  manner  as  it  was  obtained  in  ^e  di- 
vorce proceeding.  DiUan  v.  Ildler,  iupra. 
The  theory  that  the  limit  of  the  power  of  the 
court  in  a  divorce  suit,  where  there  is  no  per- 
sonal service,  Is  the  dissolution  of  the  marriage, 
does  not  obtain  in  this  state.  In  the  early  caae 
of  Leufia  v.  Lewis,  16  Kan.  181,  it  was  hem  that 
upon  such  service  a  decree  barring  the  de- 
fendant of  an^  interest  in  the  plaintio^s  prop- 
erty was  valid  and  binding.  See  also  Ohap- 
man  v.  Chapman,  48  Kan.  686. 

We  cannot  sustain  the  view  of  the  court  of 
appeals  that  the  jurisdiction  of  the  court  in  such 
a  proceeding  does  not  reach  lands  in  a  county 
other  than  where  the  court  is  siiti ng.  Wesner  y. 
(/Brien,  1  Ean.  App.  416.  The  jurisdiction 
depends  upon  the  domicil  of  the  plaintiff,  and 
not  upon  the  location  of  the  land  sought  to  be 
appropriated  as  alimony.  It  must  be  brought 
in  the  county  of  which  the  plaintiff  is  a  res- 
ident, and  cannot  be  maintained  unless  the 
plaintiff  has  been  an  actual  resident  of  the  state, 
in  good  faith,  for  one  year  before  the  filing  of 
ihe  petition.  Civil  Code,  §  640.  Alimonv 
is  an  incident  of  the  divorce  proceeding,  and, 
when  the  action  is  rightfully  brought,  any  land 
within  the  operation  of  the  laws  of  the  state, 
and  which  has  been  brought  within  the  control 
of  the  court,  may  be  appropriated  as  alimony. 
The  ancillary  step  in  a  divorce  proceeding  is 
not  to  be  treated  as  an  action  brought  to  recover 
real  estate,  or  to  determine  an  interest  therein, 
and  is  not  governed  by  the  provisions  of  the 
Code  directing  that  such  actions  shall  be  brought 
in  the  county  wherein  the  land,  or  some  part 
thereof,  is  situated.  The  divorce  action  may 
be  brought  where  the  plaintiff  resides,  and  only 
one  action  is  necessary;  and,  when  it  is  pnip- 
erly  brought  there  is  drawn  to  the  court,  and 
within  its  jurisdiction,  any  lands  of  the  de- 
fendant sought  to  be  appropriated  as  an  incident 
of  the  divorce,  wherever  they  may  be  situated 
within  the  state.  If  this  were  not  the  rule, 
how  could  lands  of  the  defendant,  situated  in 
different  parts  of  the  state,  be  reached  by  a 
court  granting  the  divorce  upon  either  personal 
or  constructive  service?  Must  an  action  be 
brought  in  each  county  in  which  any  of  the 
land  Ties?  And,  if  so,  must  the  plaintiff  acquire 
a  residence  in  each  before  the  court  can  be  in- 
vested with  authority  to  award  the  land  as 
alimony?  We  think  that  onlv  a  single  action 
ia  required  or  authorized,  and  that  any  land 
withm  the  state,  brought  within  the  control  of 
the  court  in  the  manner  heretofore  stated,  is 
subject  to  its  jurisdiction  and  decree,  without 
regard  to  county  lines  or  boundaries.  For  these 
reasons,  the  Court  of  Appeals  erred  in  affirming 
the  judgment  of  the  District  Court,  tolneh  teiU 
be  reversed,  toith  directions  to  grant  a  fi#i0 
vfthe  cause. 

All  the  Justices  ooncnxii 
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Annfe  R  HANSON  et  alj  AppU^ 

V. 

LITTLE  SISTERS  OF  THB  POOR  of 

Baliimore  ei  aL 

09  Md.  48i.) 

1  •  A  i^lt  In  trust  tar  the  mainteiuuiee  of 
&  parish  schoolff  to  the  Testry  of  a  Protestant 
Episcopal  ohiiTOh,  which  la  a  corporation,  to  not 
void  for  indefloltenefls  and  uncertainty. 

2.  A  tnut  for  the  malntenaiice  of  a  pstt^ 
iBh  school  is  fl^emiane  to  the  object  for 
which  a  Protestant  Bplscopal  church  to  incor- 
porated. 

8.  The  leg^al  eapaeity  of  a  corporation 
to  take  a  devise  of  property  in  excess  of 
the  amount  prescribed  by  its  charter  cannot  be 
raised  collaterally  byprlTate  persons,— sucb  as 
the  testator's  heirs  or  next  of  kln.—or  In  any 
other  way  except  in  a  direct  prooeedlnff  by  the 
state. 

(June  21, 1801.) 

APPEAL  by  plaintiffs  from  an  order  of  the 
Circuit  Coortof  Baltimore  City  confirmiog 
an  auditor^s  report  based  on  a  coDstruction  of 
the  will  of  Thomas  H.  Hanson,  deceased.  Jf- 
firtncd. 

The  facts  are  stated  in  the  opinion. 


Mr.  Richard  8.  Cnlhreth  for  appd- 
lants. 

Meurn,  Harry'  M.  Benainger  and 
Charles  J.  Bonaparte*  for  appellees,  Lit- 
tle Sisters  of  the  Poor: 

ReMeOraufi  Estate,  111  N.  Y.  66.  2  L.  R. 
A.  887,  has  been  followed  in  Wood  y.  Ham- 
mond, 16  R.  I.  98,  and  is  sustained  by  C/ia/n- 
berlain  y.  Chamberlain,  48  K  Y.  424;  it  is  also 
supported  by  obiter  dicta  in  De  Camp  y.  Dob- 
bins, 31  N.  J.  Eq.  690,  and  possibly  by  Cromie 
y.  LonieviUe  Orwiang'  Borne  Soe,  8  Bush,  865, 
but  it  is  opposed  to  the  oyerwbelming  weight 
of  authonty  on  the  subject. 

Chambers  y.  St.  Louis,  29  Mo.  633;  Land  y. 
Coffman,  60  Mo.  248;  i^ietoalter  y.  Pirner,  65 
Mo.  219;  Haywardy.  Davidson,  41  Ind.  212;  Ba- 
ker y.  NorViwestern  Guaranty  Loan  Co,  86 
Minn.  185;  Barnes  y.  Suddard,  117111.  288;  Cat- 
ifftrnia  State  TeUrj.  Co.  y.  Alta  Teleg,  Co.  22  Cal. 
898:  Dickey  y.  AUen,  2  N.  J.  Eq.  40;  De  Camp 
y.  Dobbins,  29  N.  J.  Eq.  86;  Mallett  y.  Simpson, 
94  N.C.  87,  66  Am.  Rep.  595;  Ooundie  y.  JVorth- 
ampton  Water  Go.  7  Pa.  288;  Harrison  y.  Wain, 
9  Senr.  A  R.  818;  Banks  y.  Poitiaux,  3  Rand. 
(Va.)  136,  15  Am.  Dec.  706;  Bybee  y.  Greyon  A 
G,  R.  Co.  26  Fed.  Rep.  586;  Hickory  Farm  OH 
Co.  V.  Buffalo,  N.  T.  d  P.  R.  Co.  82  Fed.  Rep. 
22;  Vidal  y.  Pliiladelphia,  48  U.  S.  2  How. 
127, 11  L  ed.  205;  Oirard  y.  Philadelphia,  74 


Hfozm.— Right  of  private  persons  to  content  the  power 
of  a  corporation  to  taike  nr  hold  prnperty. 

The  fceneral  rale  on  this  subject  seems  to  be  that 
if  the  corporation  has  acquired  the  title  and  pos- 
aeasioa  of  the  property  Its  rltrbt  to  hold  It  cannot 
be  questioned  by  a  prlyate  citizen.  But  If  It  Is 
neoeesary  for  the  corporation  to  seek  the  aid  of  the 
court  to  perfect  its  title  an  Interested  indlridual 
may  contest  Us  claims,  and  the  court  will.  In  case 
It  has  no  nKht  to  hold  the  property,  refuse  a  decree 
in  its  favor. 

State  aUme  can  question  right  of  corporation  in  po^ 

sesnion. 

Under  the  English  mortmain  acts  the  forfeiture 
for  illegal  alienation  to  a  corporation  was  to  the 
immediate  or  paramount  lord  of  the  fee,  or,  in  de- 
fault of  them,  to  the  King.   2  Bl.  Oom.  208. 

The  question  as  to  the  rlirht  to  hold  property  Is 
one  between  the  corporation  and  the  government 
alone.  Chicago,  B,A  Q.  B.  Co.  y.  Lewis,  68  Iowa, 
101. 

The  commonwealth  alone  can  object  to  the  legal 
capacity  uf  a  corporation  to  hold  real  estate. 
Hickory  Farm  Oil  Oo.  v.  Buffalo,  N.  Y.  ft  P.  B.  Co. 
32  Fed.  Bep.  22. 

The  objeotion  that  an  execution  purchase  of 
property  by  a  national  bank  was  vltra  vires  can 
only  be  urged  by  the  govemnrent  of  the  United 
States.    Hennessy  v.  St.  Paul,  54  Minn.  219. 

w  hether  a  corporation  in  accepting  a  deed  to  real 
estate  exceeded  its  powers  Is  a  question  that  can 
only  be  raised  by  the  state  in  a  direct  proceeding. 
Ragan  y.  McBlroy,  96  Mo.  848;  Bradwell  y.  WeUer 
(3fo.)  6  West.  Bep.  448. 

The  right  of  a  corporation  to  hold  and  oonyey 
property  cannot  be  questioned  collaterally.  Saun- 
ders V.  FArmer,  02  N.  EL  672. 

If  a  corporation  whose  Income  is  limited  by  its 
charter  receives  a  grant  by  means  of  which  the  In- 
come exceeds  that  limit,  it  is  a  question  between 
the  corporation  and  the  sovereign  in  whi<di  indi- 
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viduals  haye  no  concern.  Bogardus  y.  Trinity 
Church,  4  Sandf.  Ch.  633;  Humbert  v.  Trinity 
Church,  24  Wend.  687. 

The  right  of  a  corporation  organized  for  a  limited 
time  to  take  and  convey  a  fee  can  only  be  ques- 
tioned by  the  state.  People,  Bank  of  Monroe,  y. 
Canal  Comrs.  5  Denlo,  401. 

No  private  citizen  has  the  power  to  question,  by 
resorting  to  legal  procpedlngs.  the  action  of  a  cor- 
poration as  being  ulti-a  vu-es  where  he  has  no  more 
interest  therein  than  any  other  citizen.  Starln  v» 
Edsoo,  112  N.  Y.  206. 

A  conveyance  fo  a  corporation  is  valid  until 
office  found.  Mallett  v.  Simpson,  94  K.  C  87,  66 
Am.  Bep.  SOS. 

A  good  title  win  pass  until  questioned  by  the 
state.   Kelly  y.  People's  Transp.  Co.  8  Or.  188. 

That  a. corporation  is  holding  more  property 
under  a  lease  than  it  Is  authorized  to  hold  by  ita 
charter  cannot  be  set  up  by  one  not  specially  In- 
jured by  such  act.  Belcher  Sugar  Bef.  Co.  y.  St. 
Louis  Grain  Elevator  Co.  10  Mo.  App.  401. 

Where  property  which  a  corporation  is  under 
some  droumstances  authorized  to  acquire  Is  pur- 
chased for  a  purpose  not  authorized,  the  title  of  the 
corporation  to  the  property  cannot  be  defeated  by 
a  person  who  is  a  stranger  to  the  agreement  by 
which  it  was  acquired,  and  who  Is  not  injured 
thereby.  Bbrman  y.  Union  CenL  L.  Ins.  Co.  86 
Ohio  St.  824. 

A  person  having  no  connection  with  the  title 
cannot  raise  the  question  of  the  right  of  the  cor- 
poration to  hold  the  land.  Galveston  Land  &  I. 
Co.  V.  Perkins  (Tex.)  26  8.  W.  256. 

The  state  alone  can  question  the  right  of  a  fm-o^^n 
corporation  to  hold  the  quantity  of  land  whu-n  it 
attempts  to  hold  within  the  state.  Taylor  v.  Alli- 
ance Trust  Co.  71  Miss.  094. 

The  power  of  a  foreign  corporation  to  hold  real 
estate  cannot  be  assailed  collaterally.  Barnes  v. 
Suddard,  117  111.  237. 

The  title  of  a  foreign  corporation  is  good  against 
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U.  8.  7  Wan.  1.  19  L.  ed.  58;  Cotrell  v.  Coto- 
rado  Springs  Co.  100  U.  S.  55.  25  L.  ed.  547; 
American  dh  Foreign  Christian  Union  v.  Taunt, 
101  U.  8.  852,  25  L.  ed.  888;  MeConihay  v. 
Wnght,  121 U.  S.  201,  80  L.  ed.  982;  Jones  v. 
Habersham,  107  U.  S.  174,-27L.  ed.  401;Union 
Nat,  Bank  v.  Matthetcs.  98  U.  8.  621, 25  L  ed. 
188;  National  Bfink  v.  Whitney,  103  U.  S.  99, 
26  L.  ed.  448;  Swope  v.  Ufflngwell,  105  U.  8. 
8,  26  L.  ed.  989;  Reynolds  v.  First  Nat  Bank, 
112  U.  8.  405,  28  L.  ed.  788;  Smith  v. 
Sheeley,  79  C.  8.  12  Wall.  858.  20  L.  ed.  430; 
Myers  Y.  Croft,  80  U.  8. 13  Wall.  291,  20  L.  ed. 
562;  Jones  v.  Neio  York  Guaranty  d  L  Co.  101 
U.  8.  622,  25  L.  ed.  1030;  Fortier  v.  New  Or- 
leans Nat.  Bank.  112  U.  8.  489.  28  L.  ed.  764; 
Cross  V.  JJel  Valle,  68  U.  8.  1  Wall.  75,  17  L. 
L.  ed.  515;  IJoe,  Govemeur,  v.  Robertson,  24  U. 
8.  11  Wheat.  832.  6  L.  ed.  488;  Phillips  v. 
Moore,  100  U.  8.  208.  25  L.  ed.  603;  FntU  v. 
Palmer,  132  U.  8.  282,  38  L.  ed.  317;  Roughs. 
Cook  County  Land  Co.  73111.  23,  24  Am.  Rep. 
230. 

In  Maryland  the  proposition  is  well  settled 
that  the  performance  of  any  condition  imposed 
upon  the  exercise  of  a  corporate  right,  is  a 
matter  between  the  state  and  the  corporation 
only,  and  can  under  no  circumstances  l)e  taken 
advantage  of  by  third  parties. 

CJiesapeake  Jb  0.  Canal  Co.  y.  Baltimore  dh  0. 


n.  Co,  4  Gill  &  J.  1;  Dodges  v.  Baltimore  L\ 
Pass.  R.  C^.  68  Md.  603;  B^mnparie  ▼.  Balti- 
more, B.  AL.  R,  R  Co.  75  Md.  348. 

Messrs.  Richard  Bernard  and  Alfi:*ed 
D.  Bernard*  for  appellee.  Vestry  of  St 
Mary's  Cburcb: 

It  is  contended  by  the  appellants  that  the 
devise  to  the  vestry  Is  void,  because  the  parish 
school  is  not  an  incorporated  body.  This  can 
hardly  be  considered  an  open  question  in  Mary- 
land. 

Bamum  v.  Baltin^ore,  62  Md.  297,  50  Am. 
Rep.  219;  Eutaw  Place  Baptist  Church  t. 
Shively,  67  Md.  495;  Halsey  v.  Convention  of 
P.  £.  Church,  75  Md.  276. 

If  the  tesiator's  effort  to  impose  an  implied 
trust  in  favor  of  the  parish  school  upon  the  de- 
vise in  question  should  fail,  it  does  not  follow 
that  the  devise  to  the  vestry  should  fail  also. 

MoriccY,  Bis/iop  Durham,  9  Ves.  Jr.  398,  10 
Ves.  Jr.  522;  Briggs  v.  Penny,  3  Macn.  &  G. 
546;  Stead  v.  Mellor,  L.  R  5  Ch.  Div.  225. 

Indeflniteness  or  uncertainty  in  the  object  or 
subject-matter  of  the  trust  sought  to  be  im- 
posed upon  the  legatee  or  devisee  by  precatory 
words  is  evidence  that  the  testator's  purpose 
was  not  mandatory  but  discretionary,  leaving 
the  legatee  or  devisee  to  take  beneficially. 

1  Lewin,  Tr.  1st  Am.  ed.  pp.  130,  132,  notes; 
1  Jarman,  Wills,  Am.  ed.  1898,  p.  861,  notea; 


every  one  but  the  state.  Garluw  v.  Aultman.  28 
Neb.  672;  Myers  v.  McGavook,  89  Neb.  843:  Han  Ion 
V.  Onion  P.  R.  Ck).  40  Neb.  52. 

As  to  the  rlffbt  to  contest  the  power  of  a  f oreifrn 
corporation  to  hold  property,  see  note  to  Lancaster 
▼.  Amsterdam  Imp.  Ck).  (N.  Y.)  24  L.  R.  A.  3S2. 

The  rule  as  stated  In  the  cases  above  died  is 
particularly  applicable  where  the  corporation  has 
power  to  acquire  property  for  some  uses  and  to  a 
certain  amount,  and  the  only  question  is  whether 
or  not  it  has  exceeded  such  uses  or  amount. 

Where  a  corporation  is  authorized  by  statute  to 
hold  real  property  necessary  to  enable  it  to  carry 
on  its  business,  the  inquiry  whether  any  particular 
real  property  is  necessary  for  that  business  is  a 
matter  between  the  government  and  the  corpora- 
tion, and  Is  no  concern  of  third 'persons.  Gowell 
T.  Colorado  Springs  Ck).  100  U.  8.  6S.  26  L.  ed.  647. 

Where  a  corporation  is  incompetent  by  its  charter 
to  take  the  title  to  reAl estate  a  conveyance  to  it  is 
not  void,  but  voidable.  The  title  i»  valid  until  as- 
sailed In  a  direct  proceeding  instituted  for  that  pur- 
pose.  Reynolds  v.  First  Nat.  Bank.  112  U.  8. 406,  28 
L.  ed.  788:  Fritts  v.  Palmer,  182  U.8.282. 33  L.  ed.  317. 

In  a  controversy  over  certain  real  estate  held  by 
a  church  orffanization  for  the  purpose  of  erecting 
a  building  on  it,  between  two  sections  of  the 
divided  membership  of  the  church,  the  court  said: 
Whether  the  quantity  of  land  was  more  than  was 
necessary  for  the  erection  of  the  building  is  a  ques- 
tion the  court  will  not  undertake  to  determine  in 
this  collateral  proceeding.  Such  question  belongs  to 
the  state.  Reorganized  Church  of  Jesus  Christ  of 
L.  D.  S.  v.  Church  of  Christ,  60  Fed.  Rep.  967. 

If  a  mining  company  has  power  to  acquire  a 
certain  quantity  of  water  for  its  purposes,  the 
question  whether  or  not  it  has  exceeded  theamount 
IS  for  the  government,  and  cannoc  be  raised  by  an 
individual.  Cole  Silver  Min.Co.  v.  Virginia  &  O. 
e.  Water  Co.  1  Sawy.  478. 

The  power  of  a  corporation  by  the  law  under 
which  it  is  created  to  purchase  a  particular  char- 
acter of  property  cannot  be  questioned  in  an  action 
between  it  and  another  corporation  or  person. 
California  State  Teleg.  Co.  v.  Alta  Teleg.  Co.  212  OaL 
888. 
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If  a  corporation  Is  authorised  to  take  real  estate 
for  some  purposes,  it  cannot  be  made  a  question 
by  a  private  individual  whether  its  real  estate  has 
been  acquired  for  authorized  uses.  Alexander  v. 
Tolleston  Club,  110  111.  66;  Hamsher  v.  Hamaher, 
182  III.  278,  8  L.  R.  A.  566;  Hay  ward  v.  Davidson,  41 
Ind.  214. 

Under  the  statute  limiting  the  acreage  which 
foreign  corporations  can  hold,  the  state  alone  can 
take  ad  vantage  of  an  excessive  holding.  American 
Mortg.  Co.  V.  Tennille,  87  Oa.  28, 12  L.  R.  A.  529. 

The  question  whether  or  not  a  municipal  corpo- 
ration authorized  to  hold  real  estate  for  certain 
purposes  has  transcended  the  exact  limits  of  its 
power  can  only  be  raised  by  the  state.  Chambers 
V.  St.  Louis.  29  Mo.  548;  Land  v.  Coffman,  60  Ho.  243. 

If  a  company  has  power  to  take  property  for 
some  purposes,  its  title  under  a  deed  cannot  be 
avoided  on  the  ground  that  it  la  not  for  an  au- 
thorized purpose,  by  any  person  other  than  the 
state.    Gilbert  v.  Hole,  2  a  D.  164. 

If  a  corporation  Is  given  power  to  purchase  and 
hold  only  a  certain  class  of  lands,  it  may  purchase 
aad  alien  another  class  subjeot  only  to  the  inter- 
ference of  the  state.  Leazure  v.  HiUegas,  7  Serg. 
ft  R.  819;  Baird  v.  Bank  of  Washington,  11  Serg.  & 
R.  418;  Gk)undle  y.  Northampton  Water  Co.  7  Pa. 
233. 

It  is  stated  In  Union  Nat*  Bank  v.  Matthews, 
98  U.  8. 621, 26  L.  ed.  188,  that  where  a  corporation  is 
incompetent  by  Its  charter  to  take  a  title  to  real 
estate,  a  conveyance  to  it  is  not  void,  but  valid 
until  assailed  by  a  direct  proceeding  for  that  pur- 
pose. 

If  a  corporation  has  power  to  take  land  for  some 
purposes,  a  particular  purchase  cannot  be  ques- 
tioned by  a  private  individual.  Hough  v.  Cook 
County  Land  Co.  73  111.  28, 24  Am.  Rep.  230. 

When  a  corporation  Is  incompetent  by  its  char- 
ter to  take  title  to  real  estate  a  conveyance  to  it  is 
notvoid,  but  only  voidable  at  the  instance  of  the 
sute.    Russell  v.  Texas  &  P.  R.  Co.  68  Tex.  640. 

To  enable  a  person  to  make  inquiry  into  an  ex- 
cess In  the  property  of  a  corporation  he  must  be  in 
a  position  to  claim  an  Interest  In  the  property  if  it 
is  adjudged  that  the  corporation  cannot  hold  i' 
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t  Story,  £q.  Jur.  IStb  ed.  §  1070,  notes;  Re 
Pimnock*s  fC»tatf,  20  Pa.272.  69  Am.  Dec.  718; 
Warn^  v.  lifttes,  98  Mass.  274;  Tolson  v.  Tol- 
•on,  10  Gill  &  J  159;  Chate  v.  Piummer,  17 
Md.  165;  William»Y.  Wort/tington,  49  Md.  572, 
88  Am.  Hep.  286;  HandUy  y.  WrightBon,  60 
Md.  198. 

Fowler,  J.,  deliyered  the  opinion  of  the 
coart: 

Tlie  two  questions  presented  by  this  appeal 
arise  on  a  bill  filed  for  the  construction  of  the 
third  clause  of  the  will  of  the  late  Thomas  H. 
Hanson,  of  Baltimore  city.  Under  this  clause 
cprtain  warehouse  property  was  devised  to 
Wilton  Snowden  in  trust  to  hold  the  same  and 
collect  the  rents  and  income,  and  after  paying 
all  taxes,  etc.,  to  divide  the  net  income  tlure- 
of  equally  between  "the  Little  Sisters  of  the 
Poor."  ''the  vestry  of  St.  Mary's  Church."  of 
Hampden,  Baltimore  county,  and  three  other 
corporations  not  necessary  now  to  meniion. 
The  trustee  was  authorized  to  sell  the  property 
M>  devised  at  anytime  within  two  years  from 
the  death  of  the  testator,  and  to  divide  the  net 
proceeds  of  such  sale  equally  between  the  five 
corporations  Just  referred  to.  In  a  subsequent 
part  of  the  clause  under  consideration,  the  tes- 
tator declared  that  it  was  his  express  desire 
that  the  money  so  received  by  "the  vestry  of 


St.  Mary's  Church"  from  the  sale  of  said  prop- 
erty iihouldbe  applied  by  it  to  the  maintenance 
of  the  parish  school  connected  with  said 
church.  After  paying  the  income  to  the  ap- 
pellants for  more  than  a  year  without  objec- 
tion, the  trustee,  in  the  exercise  of  the  power 
given  by  the  will,  sold  the  property  for  $13.- 
500.  This  sale  has  been  finally  raiitied  by  the 
circuit  court  of  Baltimore  city,  and  an  account 
has  been  stated  distributing  the  net  proceeds  of 
the  sale  in  accordance  with  the  provisions  of 
the  will.  The  widow  and  heirs  at  law  of  the 
testator  have  excepted  to  this  account  because 
of  the  sums  of  money  allowed,  respectively,  to 
the  Little  Sisters  and  the  vestry.  As  to  the 
former,  the  exceptions  are  based  on  the  ground 
that  that  corporation  already  has  an  estate, 
which  it  has  acquired  by  purchase,  gift,  or  de- 
mise, amounting,  on  the  whole,  to  |50,000,  the 
amount  limited  by  its  charter,  and  that  there- 
fore it  is  incapable  of  taking  any  more;  and  as 
tO'the  vestry,  the  contention  is  that  the  devise 
or  bequest  to  it  is  void  for  indefiuiteness  and 
uncertainty.  The  court  below  overruled  these 
exceptions,  and  ratified  the  account,  and  from 
this  action  this  appeal  was  taken  by  the  ex- 
ceptants. 

In  view  of  the  worthy  objects  of  the  testator'a 
bounty,  it  is  fortunate  that  no  settled  rule  or 
principle  of  law  will  prevent  us  from  giving 
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2%e  inatoQity  of  tfu  corporation  to  liold  the  property 
does  not  give  immunity  to  tDrongdoen. 

When  Injury  is  done  to  real  estate  held  by  a  cor- 
poration, the  party  by  whose  oegliRenoe  it  was 
done  cannot  escape  liability  by  sUowinfr  tliat  the 
corporation  was  not  permitted  by  its  charter  to 
acquire  title  to  the  property,  or  that  it  acquired  it 
for  a  purpose  not  authorized  by  law.  Farmers*  L. 
A  T.  Co.  V.  Green  Bay  ft  M.  EL  Go.  11  Biss.  834. 

Where  a  corporation  authorized  to  receive  grants 
of  land  for  the  purposes  of  the  corporation  brings 
an  action  against  a  trespasser  to  recover  possession 
of  lands  granted  to  it,  sucb  trespasser  will  not  be 
heard  to  question  the  title  of  the  corporation  on 
the  ground  that  it  had  no  authority  to  hold  them. 
Southern  P.  B.  Go.  v.  Orton,  88  Fad.  Bep.  487,  6 
fiawy.  157. 

Individuals  will  not  be  protected  in  trespassing 
upon  land  whloh  a  corporation  holds  in  excess  of 
its  charter  power.  Whitman  Gold  ft  S.  Min.  Go.  t. 
Baker,  8  Nev.  888. 

A  person  who  was  not  a  party  to  the  transaction 
by  which  a  corporation  acquired  property  cannot 
question  its  right  to  uke  and  hold  it,  for  the  pur- 
pose of  defeatiog  its  liability  for  loss  while  In  its 
possession  for  transportation.  Farmers*  ft  M.  Bank 
T.  Detroitft  M.  R.  Go.  17  Wis.  876. 

RUflA  ofpenone  contracting  ^iftth  corporation, 

A  peison  who  has  made  a  sale  of  real  estate  to  a 
bank  cannot  question  its  capacity  to  take  the  title 
after  it  has  paid  him  the  consideration  for  the  pur- 
chase. Smith  V.  Sheeiey,  79  U.  8. 12  Wall.  858, 80  L. 
ed.4ao. 

And  this  is  tme  In  respect  to  corponitioos  gener- 
ally. Myers  v.  Groft,  80  U.  8. 13  Wall.  8B1, 20  L.  ed. 
578. 

The  heirs  at  law  of  a  citizen  of  Illinois  who  has 
conveyed  to  a  New  York  corporation  cannot,  in  an 
action  to  set  aside  the  conveyance  on  the  ground 
that  it  was  against  the  public  policy  of  Illinois, 
raise  the  question  that  the  grantee  corporation 
has  acquired  a  larger  quantity  of  real  estate  than 
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its  charter  allows.  American  ft  Foreign  Christian 
Union  V.  Youot,  101 U.  8.  358,  26L.  ed.  888. 

That  a  corporation  has  nopower  to  take  property 
will  not  make  property  sold  to  it  subject  to  seizure 
for  the  debts  of  the  vendor.  Bdwards  v.  Fair- 
banks, S7  La.  Ann.  448. 

Whether  or  not  a  county  can  hold  land  which 
has  been  donated  to  it  is  not  a  question  which 
the  grantor  or  his  assignees  can  raise.  Quitman 
County  V.  Strltze,  70  Miss.  8S0. 

That  a  corporation  aotboriaed  to  purchase  land 
for  one  purpose  applies  it  to  another  gives  the  ven- 
der no  right  to  rescind  the  contract.  Barrow  t. 
Nashville  ft  C.  Tump.  Co.  8  Humph.  80L 

The  vendee  of  land  from  a  corporation  cannot 
defeat  recovery  of  the  purchase  price  by  setting  up 
inability  of  the  corporation  to  take  and  hold  real 
estate.  Missouri  Valley  Land  Go.  v.  BushnelU  11 
Neb.  IKS;  Watts  v.  Gantt,  42  Neb.  889. 

One  who  has  contracted  to  purchase  land  from  a 
corporation  cannot  avoid  his  contract  because  of 
the  fact  that  in  purchasing  the  land  the  corpora- 
tion had  exceeded  its  legal  power.  Walsh  v.  Bar- 
ton, 24  Ohio  St.  48. 

One  who  purchases  land  from  o  corporation 
cannot  defeat  an  action  for  the  price  by  showing 
that  the  corporation  tiad  no  power  to  take  title  to 
it    Butland  ft  B.  B.  Go.  v.  Procter,  80  Vt.  83. 

The  power  of  an  Insurance  company  which  has 
taken  property  in  satisfaction  of  a  mortgage  to 
alien  the  same  cannot  be  questioned  by  the  vendee, 
although  it  has  not  disposed  of  it  within  the  time 
specUied  by  statute  nor  obtained  a  certiflcate  per- 
mitting its  being  held  longer.  Home  Ins.  Go.  v. 
Head,  80  Hun,  406. 

One  who  baa  purchased  coal  from  a  corporation 
cannot  defeat  an  action  to  recover  the  price  by 
showing  that  the  corporation  had  no  right  to  hold 
the  leases  under  wbtch  it  mined  the  coaL  Grant 
V.  Henry  Clay  Coal  Co.  80  Pa.  208. 

Defective  organization  and  forfeiture. 

The  right  of  an  association  assuming  to  be  a  co^ 
poration  to  hold  property  cannot  be  questioned  on 
the  ground  that  the  corporation  was  detectivelv 
organized,  in  an  action  brought  by  an  mdlvldual 
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full  effect  to  tbe  testator*!  benevolent  intention 
to  aid  these  two  corporations.  What  we  have 
said  la  BhUaw  Place  BapiiH  Church  v.  Shively, 
67  Md.  494,  and  in  HaUey  v.  Convention  of  F. 
E,  Church.  75  Bid.  275,  would  seem  to  be  con- 
clusive as  to  tbe  validity  of  the  bequest  to  the 
vestry.  Indeed,  tbe  case  first  cited  would  ap- 
pear to  be  identical  with  this.  There  tbe  testator 
bequeathed  to  the  Eutaw  Place  Baptist  Cburcb 
a  sum  of  money,  tbe  income  to  be  applied  to  the 
support  of  the  Sunday  school  attached  to  the 
said  church,  and  it  was  urged  in  that  case,  as 
here,  that  tbe  beouest  to  tbe  church  was  **in 
trust  for  an  indefinite  and  uncertain  body  of 
individuals,  that  fluctuates  from  time  to  time, 
without  legal  succession,"  and  that  therefore 
the  bequest  was  void  because  of  this  uncer- 
tainty, and  want  of  leeal  identification  of  the 
objects  to  be  benefited  by  the  b«q[uest.  In 
meeting  this  contention  this  court  said  (Alvey, 
former  chief  judge,  delivering  the  opinion): 
"If  the  bequest  had  simply  been  made  to  the 
church,  without  reference  to  the  Sunday 
school,  there  could  have  been  no  question  of 
its  validity,  and  the  church  could  have  applied 
the  fund  to  any  purpose,  and  to  promote  any 
object  within  the  sphere  of  its  corporate  powers 
and  functions  as  a  religious  body."  The  prin- 
ciple so  well  settled  in  this  state,  "that  a  be- 


quest to  trustees  for  the  benefit  of  a  vague  vnA 
indefinite  object  is  equally  as  invalid  as  an  im- 
mediate bequest  to  such  object,"  was  held  to 
have  no  application  whatever  to  the  bequest  U> 
tbe  Baptist  church.  There  the  bequest  was  to 
tbe  church,  to  be  applied  to  the  Sunday  school 
attached  to  the  church,  and  although  the 
school  was  held  to  be  an  unincorporated  body, 
it  was  ''shown  to  be  an  integral  part  of  the 
church  organization,  and  therefore  embraced 
within  the  scope  of  the  corporate  functions  and 
work  of  tbe  church."  In  tbe  case  before  u» 
tbe  testator  directed  the  money  to  be  paid  to 
tbe  vestry  of  St.  Mary's  Church,  and  be  ex- 
pressed the  desire  that  it  should  be  applied  to 
the  maintenance  of  its  parish  school.  It  i» 
shown  by  the  general  canons  of  the  Protestant 
Episcopal  Cburcb,  as  well  as  by  the  testimony 
of  the  Kight  Reverend  William  Paret,  bishop 
of  that  church  in  this  state,  that  tbe  parochial 
school,  wherever  it  exists,  is,  like  the  Sunday 
school,  under  tbe  management  of  tbe  rector  of 
the  parish,  and  an  integral  part  of  tbe  church 
organization.  These  parochial  schools,  as  ap- 
pears by  the  bishop's  testimony,  are  as  old  as 
the  church  itself  in  this  country.  "They  were 
in  the  church  before  tbe  war  of  tbe  Revolution, 
when  the  church  here  stood  as  part  of  the  Brit- 
ish church."    It  is  obvious,  therefore,  there 


citizen  to  set  aside  a  oontraot  which  he  had  made 
with  the  aasoclation  In  its  corporate  name  and 
character.    Baker  v.  Neif,  78  Ind.  68. 

The  question  of  tbe  forfeiture  by  a  railroad  of  its 
land  grant  by  reason  of  failure  to  complete  the 
road  within  the  time  specified  cannot  be  raised  by 
an  IndividuaL  Blnevals  v.  Hyde  (Neb.)  80  Alb.  L. 
J.  871, 

SvLiU  by  tTie  ctyrporaiion. 

If  the  aid  of  the  court  is  necessary  to  enable  the 
corporation  to  obtain  poseessioo  of  tbe  property. 
Its  Inability  to  take  the  property  wUl  be  decreed. 
United  States  Trust  Co.  v.  Lee,  73  IlL  142. 

There  is  some  seeming  conflict  of  authority  in 
cases  of  ejectment  suits.  Some  of  tbe  cases  hold 
that  tbe  corporation  can  maintain  ejectment,  while 
others  deny  it  that  right.  Some  of  this  conflict 
may  be  accounted  for  by  considering  the  different 
purposes  for  which  ejectment  Is  brought  in  differ- 
ent localities.  If  ejectment  is  brought  to  eatal)- 
lish  title,  it  would  seem  that  under  the  general  rule 
as  stated  above  tbe  corporation  must  fail,  whereas 
if  it  is  brought  against  a  trespasser  the  same  rule 
would  deny  him  tbe  right  to  question  tbe  title  of 
tbe  plaintiil.  « 

After  a  corporation  which  has  power  to  hold  land 
has  purchased  real  estate,  and  the  conveyance  has 
been  regularly  executed  to  the  corporation,  the 
court  will  not,  in  an  action  of  ejectment  to  recover 
possession  of  the  land,  decide  whether  or  not  it 
violated  its  charter  in  receiving  the  conveyance. 
Shewalter  v.  Pimer,  66  Mo.  218. 

In  an  action  by  a  ditch  company  to  recover  pos- 
session of  land,  defendants  cannot  question  the 
necessity  of  tbe  land  for  the  purposes  of  tbe  cor- 
poration. Natoma  Water  ft  Mln.  Go.  v.  Clarkin,  U 
Cal.544. 

In  ejectment  by  a  corporation  to  recover  land 
the  defendant  cannot  defeat  Uie  action  by  showing 
that  tbe  corporation  has  no  power  to  hold  the 
land.  Bone  v.  Delaware  ft  H.  Ganal  Oo.  (Pa.)  6  AtL 
761. 

Persona  in  posseasion  of  property  belonging  to  a 
religious  corporation  cannot,  for  the  purpose  of 
defeating  an  action  to  recover  tiie  posseeslon,  set 
lip  that  the  plalntitr  is  not  properly  organized  and 
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therefore  is  incapable  of  holding  property.  That 
is  a  question  for  the  state  to  raise  on  a  direct  pro- 
ceeding. This  rule  Is  founded  upon  principles  of 
common  Justice  and  public  policy.  It  would  be 
unjust  and  intolerable  If  every  intruder  were  al- 
lowed to  take  advantage  of  every  informality  or 
irregularity  of  organ  izacion.  Esst  Norway  L.  N.  R. 
Lutheran  Church  v.  Froislle,  87  Minn.  i47. 

But  other  cases  have  held  that^— 

If  tbe  corporation  has  no  power  to  acquire  the 
land  it  cannot  be  permitted  to  recover  possession 
of  it  in  an  action  of  ejectment.  St.  Peter*s  Roman 
Catholic  Cong.  y.  Germain,  104111.  440. 

If  property  is  given  to  a  corporation  for  a  pur- 
pose for  which  it  has  no  right  to  bold  it,  its  inabil- 
ity to  so  hold  may  be  decreed  in  an  action  by  it  to 
recover  i>oese8Sion  of  the  property  from  a  third 
person.    Quaker  Soc  v.  Dickenson,  1  Dev.  L.  189. 

If  the  corporation  should  resort  to  ejectment  to 
recover  possession  of  the  land,  it  might  not  be 
able  to  recover.  Leasure  v.  Union  MuL  L.  Ins.  Co. 
01  Pa.  481. 

So,  in  Carroll  v.  Bast  St  Louis,  67  IlL  668,  a  pur- 
chase of  land  by  a  foreign  corporation  was  held  void 
in  an  ejectment  suit  by  a  private  individual  to  re- 
cover poBsesslon  of  it. 

Bp^dfic  TptTfomuxnct* 

In  a  suit  by  a  corporation  to  compel  speolflc  perw 
f  ormanoe  of  a  contract  to  convey  land  to  it  the  d^ 
fendant  may  raise  tbe  question  of  its  ability  to 
take  the  title.    Pacific  B.  Co.  v.  Seely,  46  Mo.  212. 

If  it  is  necessary  for  the  corporation  to  sue  to 
compel  a  conveyance  to  it  of  the  title  to  thereat 
estate,  the  defendant  may  raise  the  question  of  Ita 
right  to  take  and  hold  the  land.  Case  v.  Kelly,  188 
U.  S.  21,88  L.ed.  618. 

But  one  who  has  contracted  to  purchase  Ir^- 
from  a  corporation  cannot  resist  spedflo  perf uvit* 
ance  of  the  contract  on  tbe  ground  that  the  cor- 
poration exceeded  its  powers  in  purchasing  the 
land.    Banks  v.  Poitiauz,  8  Band.  (Ya.)  186, 16  Am. 
DeaTtM. 

So,  a  suit  for  specific  performance  of  a  contraet 
with  a  corporation  cannot  be  defeated  on  the 
ground  that  it  has  no  right  to  take  the  title  to  the 
real  estate  which  it  acquired  as  a  neoenary  foondi^ 
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can  be  do  foundatioD  in  fact  for  the  coDtentioa  ] 
(bat  the  testator  directed  the  vestry  to  execute 
a  trust  Dot  K^rmane  to  the  object  for  which  it 
was  iDCorporated.  It  might  as  well  be  con- 
tended that,  because  the  corporalioo  kDowo  as 
the  vestry  of  St.  Mary's  Church  was  oot  ex- 
pressly authorized  by  its  charter,  as  in  fact  it  is 
not  so  authorized,  to  maintain  a  Sunday  school, 
aucb  school  is  not  germane  to  the  powers  of 
the  church  corporation.  But,  in  addition  to 
this  view,  it  will  be  observed  that  the  charter 
of  the  vestrv  provides  that  "the  duties  and 
powers  of  said  vestry,"  which,  of  course,  in- 
cludes the  rector  of  the  church,  "as  to  all  mat- 
ters properly  belooging  to  a  vestry,  shall  be  as 
prescribed  by  the  various  clauses  of  the  act  of 
I79d,  chirp.  28,  known  as  the  *  vestry  act' "  and 
it  is  conceded  by  the  appellants  that  a  corpo- 
ration formed  under  that  act  has  power  to 
mainiaia  parish  schools. 

In  the  other  case  we  have  cited  {HaUef^» 
Case%  where  the  devise  was  "to  the  Convention 
of  the  Protestant  Episcopal  Church  of  the 
Diocese  of  Marvland,  to  be  held  as  a  place  for 
a  cUurch  school  for  boys/'  the  general  princi- 
ples m  force  in  Maryland  in  record  to  the  juris- 
diction of  chancery,  as  applicable  to  the  en- 
forcement of  trusts  for  charitable  and  religious 


purposes,  were  fully  and  clearly  stated  and  it 
was  there  held  that  the  devise  to  the  conven- 
tion was  good. 

We  are  unable  to  see  any  substantial  distinc- 
tion between  the  cases  we  have  mentioned  and 
the  one  we  are  now  considering.  In  each  of 
them  there  is  a  corporation  capable  of  taking, 
and  the  object  and  character  of  the  trust,  are 
definite  and  certain .  ' '  When  these  exist,"  said 
the  present  chief  judge  of  this  court,  in  deliv- 
ering the  opinion  in  aaUeifs  Com^  and  "when 
the  gift  is  made  to  one  capable  of  taking  it,  and 
when  the  trust  is  declared  in  definite  terms,  a 
court  of  chaocery  has  the  same  power  to  en- 
force such  a  trust  for  a  charitable  or  religious 
purpose  as  it  has  to  enforce  a  trust  for  any 
other  purpose."  The  case  of  Ohurch  Extension 
of  M.  E.  Ohurch  v.  Smith,  56  Md.  862,  so 
much  relied  on  by  the  appellants,  has,  we 
think,  no  application  whatever  to  the  case  be- 
fore us  now,  in  which,  as  in  the  Eutaw  Baptist 
Church  Ca$e,  tupra,  the  bequest  was  to  the 
church,  to  be  applied  to  a  clear  and  well-de- 
fined object, — ^in  the  one  case  to  the  Sunday 
school,  and  in  the  other  to  the  parish  school,^ 
both  obviously  within  the  sphere  of  the  func- 
tions of  the  respective  churches.  In  the 
Church  Extennon  Case  the  bequests  were  de- 


tlon  for  Che  execution  of  theoootraot.  Old  Colony 
B.  Corp.  V.  Bvans,  6  Gray,  2S,  06  Am.  I>ec.  804. 

Property  acquired  hu  wiU, 

The  rule  in  regard  to  suits  by  the  oorporation  is 
applied  in  case  of  wills.  In  such  ca^es  It  is  in- 
cumbent upon  the  beneficiary  to  show  his  rlg^ht  to 
the  frif  C  and  In  case  It  falls  to  do  so  the  court  will 
distribute  the  property  as  Intestate. 

If  a  corporation  claims  property  under  a  will  it 
moat  show  Its  ability  to  talce,  and  an  individual 
wbose  interests  will  be  affected  by  its  recel  viuir  the 
property  may  raise  the  question  of  its  ioabiilty. 
Chamberlain  v.  Chamberlain.  43  N.  Y.  424,  Revers- 
infr  8  Lena.  800. 

If  under  its  charter  aoorporatlon  has  no  power 
to  take  real  estate  a  Mrise  to  it  will  be  void,  and 
equity  wUl  not  aid  It  H  obtaining  the  land  in  an 
Interpleader  proceeding  as  against  the  claims  of 
the  heirs  at  law.  State.  Wlltbank,  v.  Bates,  2  Harr. 
(DeL)18. 

A  devise  or  bequest  to  a  corporation  of  property 
which  will  exceed  the  amount  or  vdlue  which  the 
oorporation  is  by  law  permitted  to  take  will  be 
void  for  the  excess;  and  as  to  that  excess  no  title 
will  vest  for  a  single  instant  in  the  corporation,  but 
will  vest  instantly  in  the  heir  or  next  of  kin.  The 
power  to  raise  the  question  of  the  right  of  the  cor- 
poration to  take  is  not  confined  to  the  state,  but 
the  question  may  be  raised  by  the  heirs  or  next  of 
km.  Re  McGraw*8  Bstate,  111  N.  Y.  66, 2  L.  R.  A. 
387.  AfBrmioir  45  Hun,  8M. 

And  the  Supreme  Court  of  the  United  States 
held  that  it  had  no  Jurisdiotlon  of  the  case,  as  no 
Federal  question  was  involved.  Cornell  Univer- 
sity V.  Fiske.  186  U.  8.  US.  84  L.  ed.  427. 

A  corporation  which  has  no  power  to  take  lands 
"toy  devise  cannot  hold  them  under  a  wOl.  Stark- 
weather V.  American  Bible  Soc.  72  UL  60,  22  Am. 
Bep.  183L 

If  a  corporation  has  acquired  all  the  property  it 
Is  enabled  bjr  its  charter  to  take,  a  devise  to  it  of 
further  property  will  be  void  in  flavor  of  the  testa- 
tor^ heirs  at  law.  Cromie  v.  Louisville  Orphans* 
Home  Soc.  8  Bush,  866. 

If  a  statute  makes  a  bequest  to  a  oorporation 
92  L.H.A. 


void,  it  can  take  no  title  to  property  bequeathed, 
but  such  property  will  ffo  the  residuary  legatee. 
Barton  v.  King.  41  Miss.  288. 

If  the  corporation  had  no  power  to  take  by  wUU 
the  court  has  so  declared,  althouarh  the  question 
was  in  a  controversy  with  an  individual.  Goddard 
V.  Pomeroy,  86  Barb.  516. 

A  devise  to  a  corporation  which  Is  Incapable  of 
taking  is  void.  Ayres  v.  Methodist  Episcopal 
Church.  8  Sandf.  8S1. 

The  question  of  the  power  of  a  corporation  to 
take  property  under  a  will  may  be  raised  by  other 
persons  interested  in  the  will,  and  the  question  is 
not  limited  to  the  state.  Wood  v.  Hammond.  16  B. 
1.98. 

There  are  a  few  cases  containing  expressions  to 
the  contrary.  But  such  expressions  were  either 
dictcL,  or  hare  not  been  followed  by  courts  of  higher 
authority  in  the  states  where  they  were  uttered. 

In  case  of  a  charitable  bequest  to  a  city  the  court 
says  if. the  trusts  were  in  themselves  valid  in  point 
of  law.  It  is  plain  that  no  private  nerson  could 
have  any  right  to  inquire  into  or  contest  the  right 
of  the  corporation  to  take  the  property.  Thia 
right  would  exclusively  belong  to  the  state  in  Its 
sovereign  capacity  and  In  its  sole  discretion  to  in- 
quire into  and  contest  the  same  by  proper  Judicial 
proceedings.  Yidal  r.  Philadelphia,  48  U.  S.  2 
How.  127.  U  L.  ed.  205. 

And  the  principle  of  that  case  was  followed  in 
Girard  v.  Philadelphia,  74  U.  S.  7  Wall.  1. 19  L.  ed. 
68. 

The  question  whether  or  not  the  property  ex- 
ceeds the  permitted  amount  cannot  be  raised  on  a 
proceeding  to  test  the  validity  of  the  devise,  but 
its  power  to  hold  can  only  be  questioned  by  the 
state.  Ralney  v.  Laing,  68  Barb.  489;  HoweU  v. 
Barp,  21  Hun,  805;  White  v.  Howard.  88  Conn.  842. 

Third  persons  cannot  object  to  the  capacity  of  a 
religious  corporation  to  take  a  gift  of  property,  on 
the  ground  that  its  property  already  equals  the 
amount  limited  by  the  general  law  under  which  it 
is  formed.    De  Camp  v.  Dobbins,  20  N.  J.  Bq.  86. 

But  that  statement  was  questioned  on  appeal* 
De  Camp  v.  Dobbins,  81 N.  J.  Bq.  eOQ» 

fl.P.V. 
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clared  void  for  want  of  certainty  and  deflnite- 
ness  in  the  objects  to  be  benefited  which  is  not 
the  case  here. 

The  objection  to  the  validity  of  the  bequest 
to  the  Lii  tie  Sisters  of  the  Poor  is.  as  we  bave 
seen,  based  upon  entirely  different  grounds, 
and  presents  an  important  question, — namely, 
whether  the  leg[al  capacity  of  a  corporation  to 
take  property  in  excess  of  the  amount  pre- 
scribed by  its  charter  can  be  raised  collaterally 
by  private  persons,  or  in  any  other  way,  except 
in  a  direct  proceeding  by  the  state.  The  cor- 
poration in  question  was  formed  in  1854  under 
the  name  of '  'the  Trustees  of  the  Roman  Catho- 
lic Asylum  for  Widows  in  the  City  of  Bultl 
more.  Its  name  was  subsequently  changed 
to  that  of  "The  Little  Sisters  of  the  Poor." 
and  the  provision  of  its  charter  (Act  1854, 
chap.  199,  ^  1),  is  that  it  may  "have,  take,  and 
hold  by  purchase,  gift,  and  devise  any  estate 
and  property  not  exceeding  in  the  whole  the 
sum  of  $50,000."  Testimony  was  taken  by 
both  sides  to  show  the  actual  value  of 
the  property  held  by  this  corporation,  but 
we  think  it  unnecessary  to  consider  this 
question;  for,  conceding  that  the  char- 
ter limits  have  [been  exceeded,  it  is  not  for 
the  appellants  to  complain  ro  long  as  the  state, 
which  created  the  corporation,  remains  silent. 
The  doctrine  of  ultra  vires,  as  applied  to  con- 
tracts generally,  relied  on  by  the  appellants, 
has  no  application  here.  The  question  is  as  to 
the  validity  of  a  bequest.  Nor  is  there  any 
doubt  as  to  the  intention  of  the  testator.  He 
intended  this  part  of  his  property  to  go  to  The 
Little  Sisters,  and  therefore,  if  we  are  prevented 
bv  no  rule  of  law  to  the  contrary,  we  must 
ffive  full  effect  to  his  intention,  as  expressed  in 
his  will. 

In  regard  to  the  question  before  us,  there  has 
been  considerable  conflict  of  authority.  The 
court  of  appeals  of  New  York  in  Be  MeGraw's 
Estate,  111  N.  Y.  06.  2  L.  R  A.  387,  an- 
Dounced  the  doctrine  relied  on  by  the  appel- 
lants here,  but  the  Supreme  Court  of  the  United 
States  in  Jones  v,  Hahersham,  107  U.  S.  174,27 
L.  cd.  401,  adhere  to  the  contrary  doctrine, — 
namely,  that  restrictions  imposed  by  the  char- 
ter of  a  corporation  upon  the  amount  of  prop- 
erty it  may  hold  cannot  be  taken  advantage  of 
collaterally  by  private  persons,  but  only  by  the 
fltate  in  a  direct  proceeding  instituted  for  that 


purpose.  And  It  was  so  held  in  a  case  whefe, 
as  here,  the  heirs  of  a  decedent  filed  a  biU  to 
have  declared  void  certain  devises  to  a  charit- 
able corporation  which,  it  was  averred,  would 
swell  the  amount  of  property  owned  by  the 
corporation  to  a  yalue  greater  than  the  charter 
authorized.  It  cannot  be  denied  that  this  cor- 
poration had  power  to  take  aod  hold  any  estate 
and  property  not  exceeding  the  charter  limits, 
and  the  devise,  therefore,  was  not  void  on  its 
face,  and  must  be  held  valid  as  to  all  the  world 
until  it  has  been  determined,  at  the  instance  of 
the  state,  that  the  charter  has  been  violated. 
If  they  have  violated  the  law  of  their  being, 
they  have  committed  a  wrong,  not  against  any 
particular  individual,  but  against  the  state,  and 
this  wrong  can  only  be  inquired  into'^y  a  pro- 
ceeding on  the  part  of  the  state.  Whitman 
Oold  £S.  Min.  Co.  v.  Baker,  8  Nev.  886.  In 
other  words,  the  corporation  can  take  prop- 
erty to  any  amount,  but  can  hold  it,  as  against 
the  state,  only  to  the  amount  provided  by  ita 
charter.  The  contrary  doctrine  would  make 
it  very  hazardous  to  take  title  from  a  corpora- 
tion with  such  a  limitation  on  its  charter,  and, 
if  the  objection  could  be  made  by  anyone, 
title  to  property  once  held  by  such  corporations 
would  cease  to  be  marketable,  litigation  would 
be  promoted,  and  courts  would  be  constantly 
called  on  to  decide  the  very  difficult  questions 
of  fact  as  to  whether  the  property  of  a  corpo- 
ration does  or  does  not  exceed  in  value  the 
charter  limits.  In  the  case  now  before  us,  the 
estimates  of  the  witnesses  differ  greatly,  and  a 
devise  or  bequest  would  be  held  valid  or  void 
according  to  the  estimate  adopted  by  the  court. 
We  think  this  is  one  of  those  cases  which  may 
be  put  in  the  class  with  those  referred  to  by 
the  late  Justice  Miller  in  his  dissenting  opinion 
in  Fntls  v.  Palmer,  182  U.  S.  293,  S3  L.  ed. 
32],  where  he  says:  *'I  can  conceive  of  cases 
where  corporations  have  been  authorized  to  ac- 
quire a  limited  amount  of  real  estate,  such  as 
the  legislature  may  conceive  to  be  useful  and 
necessary  to  the  purpose  for  which  they  are 
organized,  ...  in  which  the  question  as 
to  whether  they  have  exceeded  that  amount 
.  .  .  may  be  one  for  the  state  alone,  and 
not  of  any  private  citizen."  Adopting,  there- 
fore, the  doctrine  of  the  Supreme  Court  of  the 
United  States  in  Jones  v.  Habersham,  9upra, 
we  toiU  afflrm  the  order  appealed  from. 


INDIANA  SUPREME  COURT. 


Eliza  Gertrude  ORTH  et  al.,  Appts., 

V. 

Harry  A.  ORTH  et  al. 
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1  •  A  letter  to  testator's  wife  containing 
advice  as  to  the  management  of  the  es- 
tate cmd  expressiofr  a  hope  that  she  wlU  oonvey 
certain  property  to  a  person  named  and  that  she 
will  have  snflSolent  after  payinjr  debts  to  assist  all 


his  children  as  they  may  need  from  time  to  time, 
and  expressing  full  oonfldenoe  that  she  will  act 
Justly  toward  all,  oloslnff  with  a  desire  that  she 
will  have  acompetenoe  durlnir  life  and  then  what 
is  left  give  to  all  the  children  alike,  does  not  cre- 
ate any  interest  in  the  property  in  favor  of  the 
children,  or  impose  any  burden  upon  the  abso- 
lute title  which  isffiven  to  her  by  the  will. 

2.  A  trost,  whether  declared  or  arisinigr 
fkM>m  cendncty  which  does  not  with  roasonable 
certainty  point  the  eaaontlnl  elements  of  a  trust, 
is  no  trust  at  alL 


NOTS.— For  gifts  by  will  as  affected  by  promises 
made  to  the  testator  and  by  secret  trusts,  see  note 
to  Gore  v.  Clarke  (8.  C.)  20  L.  B.  A.  166b 

82  L.  R  A. 


As  to  precatory  words  in  a  will,  see 
peal  (Pa.)  6  L,  B.  A.  868,  and  many 
noU  thereto. 
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&    The  fUlare  to  perfom  a  promlfle 

made  hj  the  aoie  beoeflf^lary  of  a  will  to  the  tes- 
tator, to  comply  with  his  requests,  conttlaed  In  a 
letter,  that  a  portion  ot  the  property  should  be 
tiaed  to  aid  certain  other  persons,  ia  not  suoh  a 
Iraud  as  will  create  a  trust  ex  male/lcto. 

4*  A  parol  promise  to  a  testator  by  the 
■fde  beneficiary  of  his  will  to  dispose  of  a 
portion  of  the  property  in  fa\'or  of  another  per- 
son, is  invalid  so  far  as  It  involves  the  disposition 
of  real  property  or  of  personal  property  of  an 
amount  which  comes  within  the  statute  of 
frauds. 

On  Rehearlno. 

6.  The  mle  that  a  trust  In  personal 
property  may  be  created  by  parol  can- 
not be  permitted  to  work  a  revocation  of  a  will 
contrary  to  the  requirements  of  the  statute  upon 
that  subject. 

^.  The  rule  that  one  who,  standings  in  a 
fldaciary  relation  to  another,  obtains  an 
advaniatre  from  him,  is  presumed  to  have  ob- 
tained it  fraudulently,  does  not  apply  to  the  case 
-of  a  testamentary  provision  by  a  husband  in 
€avor  of  his  wife. 

(November  26, 189S.) 

APPEAL  by  plaintiffs  from  a  Judgment  of 
the  Circuit  Court  for  Carroll  County  in 
favor  of  defendants  in  an  aclion  brought  to  en- 
force an  alleged  trust  in  property  given  by  the 
will  of  Godlove  S.  Orth,  deceased.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

MestTS.  W.  L.  Taylor,  T.  F.  Palmer, 
John  H.  Gonldt  and  Georjce  R.  £1- 
bridge,  with  Messrs.  Qeovge  Barry  and 
ChaAes  C  Spencer,  for  appellants: 

Where  a  person  knowing  thai  a  testator  In 
making  a  disposition  in  bis  favor  intends  it  to 
be  applied  for  purposes  other  than  bis  own 
benefit  eilber  expressly  promises  or  by  silence 
implies  tbat  he  will  carry  the  testator's  inten- 
tion into  effect,  and  the  property  is  left  to  bim 
upon  the  faitb  of  tbat  promise  or  undertaking, 
it  is  in  effect  a  case  of  trust;  and  in  such  a  case 
the  court  will  not  allow  the  devisee  to  set  up 
the  statute  of  frauds,  or  rather  the  statute  of 
i?ilU  by  which  the  statute  of  frauds  is  now  in 
ibis  respect  superseded;  and  for  this  reason  the 
devisee  by  his  conduct  has  induced  the  testator 
to  leave  bim  the  property. 

Boekioood's  Case,  1  Cro.  Eliz.  164;  Chamher- 

laine  v.  Chamberlaine,  Freem.  Cb.  84;  Thynn 

T.  Thynn,  1  Vem.  296;  Derenish  v.  Baines,  1 

Prec.  in  Cb.  3;  Oldham  v.  Litchjtdd,  2  Vem. 

4506;  Drakeford  v.  Wilks,  3  Atk.  589;  Reech  v. 

Kennegal,  1  Vcs.  Sr.  123,  Ambl.  67.  1  Wils. 

227;  Barrow  v.  Oreenough,  3  Ves.  Jr.  152;  Byrn 

▼.  Godfrey,  4  Ves.  Jr.  6;  Stiekland  v.  Aldridge, 

-9  Ves.  Jr.  516;  Paine  v.  Hall,  18  Ves.  Jr.  475; 

Cfiamberlain  v.  Agar,  2  Ves.  &  B.  269;  Podmore 

y.  Gunning,  7  Sim.  644;  Russell  v.  Jackson,  10 

Hare,  204;  Wallgrate  v.  Tebbs,  2  Kay  &  J.  821 ; 

Tee  V.  Ferris,  Id.  357";  Mo»s  v.  Cooper,  1  Johns. 

-&  H.  352;  Jones  v.  Dadley,  L.  R.  3  Eg.  635; 

McCormich  v.    Grogan,   L.  R.   4  H.   L.   82; 

SpringeU  v.  Jenings,  L.  R  10  Eq.  488;  Row- 

i»iham  V.  Dunnett,  L.  R.  8  Cb.  Div.  430;  Be 

Boyes,  L.  R.  26  Cb.  Div.  531;  Otnng's  Case,  1 

Bland,  Cb.  870, 17  Am  Dec.  811;  HogeY.  Hoge, 

1  Watts.  163,  26  Am.  Dec.  52;  Barrell  v.  Han- 

rick,  42  Ala.  60;  Caldwell  y.  Caldwell,  7  Bush. 

515;  Vowd  v.  Tucker,  41  Conn.  197;  O^Uara  v. 
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Dudley,  95  N.  Y.  408,  47  Am.  Rep.  58;  GH- 
Patrick  Y.  Gliddsn,  81  Me.  187,  2  L.  R.  A.  662; 
Grates  r.  Graves,  29  N.  T.  8.  R.  624;  RagsdaU 
V.  RagsdaU,  68  Miss.  92,  11  L.  K.  A.  816;  Lar- 
monY,  Knight,  140111.  232;  GaUhery.  Gaiiher, 
8  Md.  Ch.  160;  Church  v.  Ruland,  64  Pa.  482; 
VreOand  v.  Williams,  82  N.  J.  Eq.  784;  Glass 
V.  Hulbert,  102  Mass.  24,  8  Am.  Rep.  418; 
Browne,  Stat.  Fr.  p.  8,  g  98;  T(nDles  v.  Burton^ 
Rich.  Eq.  Cas.  146,  24  Am.  Dec.  409;  Jones  y. 
McKee,  8  Pa.  497,  45  Am.  Dec.  661;  MeKee  v. 
Jones,  6  Pa.  425;  SchuUs^s  Appeal,  80  Pa.  896; 
WiUiams  y.  Fitch,  18  N.  Y.  546;  Campbell  v. 
Brown,  129  Mass.  28;  Sooner^s  Appeal,  104  Pa. 
609;  Piper  y.  Hoard,  107  N.  Y.  82;  Richardson 
y.  Adams,  10  Yerg.  273;  Hooker  y.  Axford,  83 
Mich.  458;  DeLaureneel  y.  DeBoom,  48  Cal 
585;  Kennedy  y.  Kennedy,  2  Ala.  571;  Brook  y. 
GhappeU,  84  Wis.  405;  Thomson  y.  White,  1 
DalL  (Pa.)  427,  1  Am.  Dec.  252;  Cox  y.  Arn^- 
mann,  76  Ind.  212;  Browne  y.  Browne,  1  Harr. 
ft  J.  430. 

It  is  not  material  wbetber  tbe  purpose  of  the 
trust  is  communicated  to  tbe  trustee  before  or 
after  tbe  execution  of  tbe  will. 

Drakrfard  y.  Wilks,  8  Atk.  539;  Moss  y. 
Cooper,  1  Johns.  &  H.  867;  Gilpatriek  y.  Glid- 
den,  supra. 

It  is  not  necessary  tbat  tbe  trustee  expressly 
promise  to  carry  out  tbe  trust.  As  soon  as  be 
learns  tbe  intention  of  tbe  testator  be  is  bound 
to  elect  and  declare  wbetber  be  will  undertake 
tbe  trust  or  not.  Silence  is  acquiescence  and 
tbe  trust  must  be  executed. 

fiyrn  v.  Godfrey,  4  Ves.  Jr.  10;  Paine  y. 
HaU,  18  Ves.  Jr.  475;  Wallgrate  v,  Tebba,  2  Kay 
&  J.  821 ;  Moss  v.  Cooper,  supra;  Jones  v.  Bad- 
ley,  L.  R.  8  Eq.  685;  McCormick  y.  Qrogan, 
supra;  Springett  y.  Jenings,  L.  R.  10  Eq.  495; 
Rowbotham  v,  Dunnett,  supra;  O'Hara  v.  Dud- 
ley, 95  N.  Y.  412,  47  Am.  Rep.  58;  Gilpatriek 
y.  Glidden,  81  Me.  158. 2  L.  R  A.  662;  Schultz's 
Appeal,  80  Pa.  400. 

The  statute  of  frauds  is  no  defense  in  tbe 
case  of  such  a  trust. 

Coxy.  Amsmann, supra;  Arnolds,  Cord,  16 
Ind.  177;  Hunt  v.  Elliott,  80  Ind.  257;  Butt  y. 
Butt,  91  Ind.  805;  McMakin  y.  Sckenck,  98  Ind. 
264. 

Tbe  failure  of  Mrs.  Orth  to  execute  tbe 
trust  was  in  law  a  fraud  against  which  equity 
will  relieve. 

Gilpatriek  y.  Glidden,  81  Me.  137,  2  L.  R. 
A.  662;  Barrell  y.  Hanrick,  42  Ala.  78;  Cald- 
well y.  CaldweU,  7  Bush,  515;  O^Hara  v.  Dud- 
ley, 95  N.  Y.  412,  47  Am.  Rep.  58;  Hoge  y. 
Hoge,  1  Watts,  163,  26  Am.  Dec.  52;  Dowd  y. 
Tucker,  41  Conn.  197;  RagsdaU  v.  Ragsdale,  68 
Miss.  92,  11  L.  R.  A.  816;  Grares  v.  Graves,  29 
N.  Y.  8.  R.  624;  Larmon  v.  Knight,  140  IlL 
232. 

Persons  claiming  under  Mrs.  Orth  who  are 
not  bona  fide  purchasers,  for  instance  ber  heirs 
and  administrator,  are  in  law  ber  successors  in 
trust  and  liable  to  account. 

Perry,  Tr.  §  217;  Keisterv.  Howe,  8  Ind.  268; 
Larmon  v.  Knight,  and  Gilpatriek  v.  Glidden, 
supra;  Barrell  y.  Hanrick,  42  Ala.  60;  Graves 
y.  Graves,  supra. 

Where  a  person  by  fraud  preyents  A  from 
giving  a  legacy  to  B,  or  preyents  A  from  exe- 
cuting a  contract  with  B.  even  tbough  tbe  con- 
tract was  not  enforceable  at  law,  both  law  and 
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equity  will  furnish  B  appropriate  relief  against 
him  depending  upon  the  facts  of  the  case. 

Rice  T.  Manley,  66  N.  Y.  82.  23  Am.  Rep. 
80;  Benton  ▼.  Pratt,  2  Wend.  885,  20  Am.  Dec. 
623;  Cooley,  Torto,  879;  Addison,  Torts,  gt^  16- 
18;  Kerr,  Fr.  374;  Benton  v.  Pratt,  tapra; 
Snow  y.  Judson,  88  Barh.  210. 

An  agreement  entered  into  upon  a  supposi- 
tion of  a  right  or  of  a  doubtful  ric^ht,  though  it 
afterwards  comes  out  that  the  right  was  on  the 
other  side,  shall  be  binding,  and  the  right  shall 
notpreyail  against  the  agreement  of  the  parties; 
for  the  right  must  always  be  on  one  side  or  the 
other,  and  therefore  the  compromise  of  a  doubt- 
ful right  is  a  sufficient  foundation  for  an  agree- 
ment. 

StapUton  y.  Btapleton,  1  Atk.  2;  Bisbop, 
Com.  §  57;  Bbneyman  y,  Jartis,  79111.  819; 
Parker  V.  Endow,  102  111.  272,  40  Am.  Rep. 
588;  McKinUy  v.  Watkins,  13  111.  140;  Pool  v. 
Docker.  93  111.  501;  Wray  v.  ChandUr,  64  Ind. 
154;  United  States  Mortg.  Co.  v.  Henderstm, 
111  Ind.  24;  Jones  y.  RitUnhoute,  87 Ind.  348. 

On  Rehearing, 

At  common  law  trusts  both  of  real  and  per- 
sonal property  could  be  created  by  parol,  and 
personal  property  not  being  within  the  statute 
trusts  therein  may  still  be  created  by  parol. 

Bispham,  Eq.  1893,  §  68;  1  Perry,  Tr.  1882, 
§  86;  Le.win,  Tr.  1888.  §  53;  Hill,  Trustees, 
1867,  §  57. 

The  statute  of  frauds  was  not  made  to  cover 
fraud.  It  has  been  repeatedly  held  that  this 
was  not  the  purpose  of  the  statute  and  that  the 
statute  will  not  be  permitted  to  aid  in  the  per- 
petration of  a  fraud.  The  principle  of  inter- 
pretation is  that  where  there  is  fraud  construc- 
tive or  actual  the  want  of  a  writing  shall  not 
beset  up. 

1  Bigelow,  Ft.  1890,  451.  462;  1  Beach,  Eq. 
Jur.  1892,  §  84;  1  Perry,  Tr.  1889.  §  226;  Qif- 
fen  y.  Taylor,  139  Ind.  578;  Catalani  v.  Cata- 
lani,  124  Ind.  54;  Myers  y.  Jackson,  185  Ind. 
136;  Cox  7.  Arnsmann,  76  Ind.  210;  Tinkler  y. 
Swaynie,  71  Ind.  562;  Teague  y.  Fowler,  56  Ind. 
569;  Arnolds,  Cord,  16  Ind.  177;  Prison  y. 
Bri»on,  75  Cal.  525. 

Trusts  arising  by  implication  of  law  are  not 
within  the  statute,  and  this  is  so  whether  or  not 
they  are  by  the  statutes  expressly  excepted. 

Ind.  Rev.  Stat.  1881,  §  2969;  Ind.  Rev.  Stat. 
1894,  §  3391;  Oiffen  v.  Taylor,  139  Ind.  578;  1 
Perry,  Tr.  1889,  §  137;  Hoxie  v.  Carr,  1  Sumn. 
173;  FooU  y.  Bryant,  47  N.  Y.  544;  Br  son  v. 
Prison,  supra;  Catalani  y.  Catalani,  124  Ind. 
58. 

Strictly  speaking  a  so-called  "implied  trust" 
raised  by  a  court  of  equity  is  not  a  trust  at  all. 
The  Jurisdiction  and  relief  are  founded,  not  on 
trust,  but  on  fraud.  The  so-called  "implied 
trust"  is  a  fiction — a  mere  name  to  designate 
the  form  of  the  remedy  for  the  fraud. 
Neither  implied  trust  nor  any  subdivision  of  it 
is  ever  properly  applied  to  designate  any  part 
of  the  fraud  whicn  is  alleged  and  for  which  the 
implied  trust  is  the  remedy. 

1  Beach,  Eq.  Jur.  1892,  §^  226. 283;  Bispham, 
Eq.  1893, 151;  1  Perry.  Tr.  1889.  ^  166;  Rolfe  v. 
Gregory,  4  De  G.  J.  &  S.  576;  2  Lewin,  Tr. 
1888,  864;  Hovenden  v.  Lord  Annesley,  2  Sch. 
&Lef.  607. 

The  character  and  limits  of  the  so-called  "im 
plied  trust"  are  determined,  aa  are  the  cbarac- 
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ter  and  limits  of  all  decrees,  by  the  nature  and 
requirements  of  the  particular  case. 

1  Beach,  Eq.  Jur.  1892.  g  256;  1  Story,  Eq. 
Jur.  1886,  ld<b  ed.  g  489;  Moors  y.  Orattford^ 
130  U.  S.  122,  32  L.  ed.  878. 

Where  A  gives  money  or  property  to  B  upon 
B'i  promise  to  hold  it  in  whole  or  in  part  for 
C,  and  B  afterwards  appropriates  the  money  or 
property  to  his  own  use,  a  court  of  equity  will 
in  its  decree  treat  B  as  a  trustee. 

Moore  v.  Crawford,  130  U.  8.  122,  32  L.  ed. 
878;  Bigelow.  Fr.  p.  452;  1  Beach,  Eq.  Jur. 
§8  218.  219;  1  Periy,  Tr.  1889,  §§  124,  128,. 
180,  134,  137;  Bispham,  Eq.  1893,  79;  Oiffen 
y.  Taylor,  189  Ind.  573;  Prow  v.  Prow,  13S 
Ind.  840;  Myers  y.  Jackson,  135  Ind.  186; 
Pierce  v.  Bower,  142  Ind.  626;  Prison  y,  Brison, 
75  Cal.  525;  AlanizY,  Casenave,  91  Cal.  41; 
Rev.  Stat.  1894,  g^  3391,  3396,  3398;  Cox  v. 
Arnsmann,  76  Ind.  210;  Ooldsmith  v.  Oold- 
smith,  145  N.  Y.  318;  Benike  v.  Denike,  la 
Misc.  SSI;  Young  y.  Peachy,  2  Atk.  254. 

The  only  point  which  is  open  to  debate  ia 
cases  of  this  character  is  whether  the  fact» 
show  such  a  case  of  fraud  as  falls  within  the 
exception. 

Prison  v.  Prison,  75  Cal.  527. 

A  mere  parol  contract  to  hold  land  in  trust, 
and  its  breach,  are  not  such  fraud  as  takes  » 
case  out  of  the  statute. 

1  Perrv,  Tr.  1889,  §  134;  Ooldsmith  v.  Gold- 
smith, 145  N.  Y.  813;  Bispham,  Eq.  1898, 
§  218;  Bigelow,  Fr.  1888.  483, 

The  fraud  required  to  take  a  case  out  of  the 
statute  results  from  the  acts  and  relations  of 
the  parlies  andtiot  from  the  agreement  and  it» 
breach,  or  rather  it  results  from  the  grouped 
and  aggregated  circumstances,  relations,  and 
agreements. 

1  Perry,  Tr.  1889,  §  184;  Ooldsmith  y.  Gold- 
smith, and  Prison  v.  Prison,  supra;  Foots  y. 
Bryant,  47  N.  Y.  547. 

Fraud  may  be  divided  as  follows: 

1.  Fraud  arising  from  factsand  circumstances 
of  imposition.  This  is  sometimes  called  "rea> 
fraud,"  ''active  fraud,"  "actual  fraud,"  "de- 
ception,"  ''deceit,"  or  "deception  affecting  the 
motive." 

1  Bispham,  Eq.  1898,  §§  205,  206;  1  Bige- 
low,  Fr.  chap.  1,  p.  884;  Moncrieff,  Fr.  1891,. 
101,  102;  1  Bigelow,  Fr.  484;  Clark,  ConU 
832;  Cooley,  Torts,  1888,  487;  Pollock,  TorU^ 
1887,  241;  Bishop,  Cont.  1887,  §  668;  Anson,. 
Cont.  2d  ed.  208;  Edgington  y.  Fitzmauries^ 
L.  R.  29  Ch.  Div.  483 ;  BurriU  v.  SUtens, 
73  Me.  895.  899,  40  Am.  Rep.  366 ;  Miller 
y.  HoweU,  2  HI.  499.  32  Am.  Dec.  86;  Brewer 
y.  Goodyer,  88  Ind.  572;  Tennessee  Coal,  L  dh  R, 
Go.  v.  Sargent,  2  Ind.  App.  460;  Levi  v. 
Kraminer,  Id.  595;  Wallgrate  y.  TMs,  2 
Eay  &  J.  821;  MeCormick  v.  Orogan,  L.  R.  4 
H.  L.  82;  Moss  y.  Cooper,  1  Johns.  &  H.  367; 
aBara  v.  Dudley,  95  N.  Y.  412;  Gilpatriek 
v.  Glidden,  81  Me.  137,2  L.  R.  A.  662;  Draks^ 
ford  V.  Wilks,  8  Atk.  539. 

2.  Fraud  which  arises  from  the  circumstan- 
ces, relations,  and  conditions  of  the  parties. 
This  is  sometimes  called  ^'constructive  fraud."^ 
It  includes  (1)  those  cases  which  grow  out  of 
"conduct  subsequent,"  and  (2)  those  cases, 
which  ffrow  out  of  a  violation  of  the  dutieii- 
imposed  by  fiduciary,  confidential,  and  kindreii 
relations  of  the  parties. 
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Bigclow,  Fr.  p.  261;  LeaviU  v.  Stern,  159 
m.  526;  Oilpatriek  v.  Qliddtn,  »upra; 
BarreU  ▼.  Hanrick,  43  Ala.  73;  Caldwefl  v. 
Caidtoai,  7  Bush.  515;  (/Bara  v.  Dudley, 
eupra;  Bogt  v.  Boge^  1  Watts.  168. 26  Am.  Dec. 
C2;  Bmd  V.  Tucker,  41  Conn.  197;  Ragwlale 
V.  RagsdaU,  68  Miss.  92.  11  L.  R  A.  816: 
Orates  V,  Oraw,  29  N.  Y.  8.  R.  624;  fjarmon 
▼.  iTni^^t,  140  ni.  282;  Pioie  v.  /Ve^w.  133 
iDd.  840 ;  Bispham.  £q.  1898.  ^  281  ;  1 
Story,  Eq.  Jur.  1886,  §§  807,  808:  1  Perry, 
Tr.  1889,  §  166;  2  Washb.  Real  Prop.  1887. 
522.  note  8;  OoldemWiY.  Goldamith,  145  N.  Y. 
318;  Denike  v.  Denike,  18  Misc.  881;  lirison 
V.  Hrieon,  75  Cal.  525;  Alaniz  v.  Caaenave,  91 
Cal.  41;  Gartin  v.  Williams,  44  Mo.  465,  100 
Am.  Dec.  814;  Street  v.  Goes,  62  Mo.  226; 
Oiffen  V.  Taylor,  189  Ind.  577;  Warner  ▼. 
Warner,  182  Ind.  218;  Catalani  v.  Catalani, 
124  Ind.  55;  EwingY.  WiUon,  132  Ind.  224, 19 
L.  R.  A.  767. . 

Messrs.  W.  D.  WalUkce  and  8.  P. 
Baird,  for  appellees: 

If  the  failure  to  perform  a  parol  promise 
takes  every  case  out  of  the  statute  of  wills  and 
the  statute  of  frauds  their  enactment  ^aa  a 
useless  ceremony. 

This  distinction  between  obtaining  a  will  by 
false  and  fraudulent  promises  aud  the  mere 
failure  to  keep  a  parol  promise  has  been  re 
peatedly   recognized    and    enforced    by   the 
courts. 

Collins  ▼.  Bope,  20  Ohio,  493;  Lantry  y. 
Lantry,  51  111.  458,  2  Am.  Rep.  810;  AUmon 
▼.  Pigg,  82  III.  149.  25  Am.  Rep.  808;  2  Pom. 
£q.  Jur.  §§  1054.  1056;  10  Am.  &  Eng.  Enc. 
Law,  p.  66.  note;  Irwin  v.  Iters.  7  Ind.  808, 
€8  Am.  Dec.  420;  Sands  y.  Thompson,  43  Ind. 
28;  Irvfin  v.  Hubbard,  49  Ind.  850.  19  Am. 
Rep.  679;  Jagersy.  Jagers,  49  Ind.  428;  Hayes 
▼.  Burkam,  51  Ind.  180;  Mescall  y.  TuUy,  91 
Ind.  96:  WaUaee  y.  Long,  105  Ind.  522, 55  Am. 
Rep.  222;  Green  v.  Groves,  109  Ind.  519;  Pear- 
son y.  Pearson,  125  Ind.  841,  Stone/all  y. 
Bwirtz,  129  Ind.  8K). 

Mrs.  Orth  had  full  power  of  disposition  of 
the  entire  estate;  she  had  the  right  to  appro- 
priate it  all  to  her  own  use.  Upon  the  death 
of  Orth  Mrs.  Orth*s  right  in  the  estate  became 
fixed.  She  either  held  it  absolutely  free  from 
any  trust  or  burdened  with  a  trust.  She  could 
not  hold  it  both  ways.  As  she  had  a  right  to 
appropriate  it  all  to  her  own  use  she  must  have 
held  it  free  from  any  trust. 

Idey,  Ids,  5 Mass.  500;  Van  Homey.  Camp- 
dell,  100  N.  Y.  287,  58  Am.  Rep.  166;  FyUen- 
soider  y.  Watson,  118  Ind.  18;  Lewin,  Tr.  p. 
187:  Pom.  Eq.  Jur.  gg  1015,  1016;  Howard  v. 
Carvsi,  109  U.  S.  725,  27  L.  ed.  1089;  Van- 
Borne  y.  CamjibeU,  supra;  WiUiams  y.  Worth- 
ingUm,  49  Md.  572.  88  Am.  Rep.  286. 

A  pleading  that  seeks  to  set  up  a  parol  trust 
on  the  ground  of  fraud  and  in  opposition  to  a 
written  instrument  must  contain  clear,  direct, 
and  precise  allegations  of  eyery  fact  neceraary 
to  create  the  trust  or  it  will  be  demurrable. 

8  Reed,  Stat.  Fr.  g  929;  Perry.  Tr.  §  226; 
Piatton  y.  Beether,  62  Ala.  579;  Toney  y. 
WmdHng,  188  Ind.  228;  Petzold  y.  PeUold,  55 
Minn.  89;  Spiker  y.  Polirer,  87  W.  Va.  258; 
Jackson  y.  Landers,  184  Ind.  529:  Stanton  y. 
Kmiridt,  185  Ind.  882;  Wait,  Fraud.  Cony. 
8  141. 

L.R.A. 


A  beneficiary  of  a  trust  ex  malefieio  or  con- 
structive trusthas  not  an  equitable  estate  in  the 
trust  property  as  a  beneficiary  of  an  express 
trust  has.  The  beneficiary  of  a  trust  ex  mak- 
ficio  has  but  a  right  of  action  which  will  not 
ripen  into  an  actual  estate  until  the  trust  hat 
been  established  by  a  decree  of  the  court. 

Perry,  Tr.  g  1(56;  Pom.  Eq.  Jur.  §  1044; 
Cooper  y.  Cockrum,  87  Ind.  448;  BediUan  y, 
SeaUm,  8  Wall.  Jr.  280. 

Therefore  whatever  right  of  action  William 
M.  Orth  might  have  had  in  his  lifetime  upon 
his  death  became  vested  solely  in  his  adminis- 
trator and  not  in  his  heirs. 

Thei^e  trusts  are  bottomed  upon  fraud  which 
takes  the  trust  out  of  the  statutes  of  frauds  and 
wills,  and  not  upon  parol  agreements  which 
would  be  within  the  statutes.  The  nature,  ex- 
tent, and  character  of  the  trusts  therefore  are 
measured  and  determined  by  what  property 
was  intercepted  and  diverted  from  the  com- 
plainants to  the  defendants  by  the  fraud  of  the 
latter 

2  Reed.  Stat.  Fr.  §  478;  Perry,  Tr.  §  181; 
Bevenish  y.  Baines,  Prec.  in  Ch.  8;  Rags- 
dale  T.  RagsdaU,  68  Mis&  92,  11  L.  R.  A.  8l6; 
Arnold  y.  Cord,  16  Ind.  177. 

In  the  case  at  bar  there  is  no  ayerment  that 
Orth  eyer  eyen  evinced  a  desire  to  make  any 
will  other  than  the  one  he  left,  much  less  are 
we  informed  what  provision  be  would  have 
made  for  any  of  his  children,  but  for  the  al- 
leged promises  of  his  wife. 

The  alleged  trust  is  created  and  defined,  if 
defined  at  all.  solely  by  agreement,  not  by  any 
act  of  commission  or  omission. 

1  Pom.  Eq.  Jur.  §  152. 

Where  there  is  an  express  trust  there  can  be 
no  implied  one. 

Mfseall  y.  Tully,  91  Ind.  98;Tr«^/i^y.  Moody^ 
116  lud.  179. 

The  facts  alleged  in  the  complaint  are  not 
sutficient  to  raise  a  constructive  trust  or  trust 
ex  malefieio. 

Stonehill  v.  SwaHz,  129  Ind.  810;  Wright  v. 
Moody,  116  Ind.  175;  Peterson  v.  Bosicell,  187 
Ind.  211;  Catalani  v.  Catalani,  124  Ind.  54; 
Irwin  y.  Iters,  7  Ind.  808,  68  Am.  Dec.  420; 
Richter  y.  Irwin,  28  Ind.  26;  Sands  v.  Thomp- 
son, 43  Ind.  28:  Irwin  y.  Hubbard,  49  Ind.  855, 
19  Am.  Rep.  679;  Jagers  y.  Jagers,  49  Ind.  428; 
Hayes  v.  Burkam,  51  Ind.  180;  Carlisle  y. 
Brennan,  67  Ind.  12;  MeseaU  y.  Tully,  91  Ind. 
96;  Caylor  v.  Roe,  99  Ind.  1;  Wallaee  y.  Long, 
105  Ind.  522. 55  Am.  Rep.  222;  Green  y.  Groves, 
109  Ind.  519:  Gowdy  y.  Gordon,  122  Ind.  588; 
Pearson  y.  Pearson,  126  Ind.  841;  Austin  y. 
Batis.  128  Ind.  472,  12  L.  R.  A.  120;  Pom. 
Eq.  Jur.  §  1055;  Perry,  Tr.  §  181;  Browne, 
Stat.  Fr.  g  94;  Reed.  Htat  Fr.  g  478;  Whitton 
y.  RusseU,  1  Atk.  448;  Lantry  y.  Lantry,  61 
HI.  458,  2  Am.  Rep.  810;  ScaU  y.  Harris,  118 
m.  447. 

The  mere  refusal  of  a  trustee  to  execute  an 
express  trust  or  the  denial  of  the  existence  of 
a  trust  by  him  docs  not  constitute  such  fraud  at 
will  take  the  case  out  of  the  statute  of  frauds. 

Adams  y.  Adams,  79  111.  517;  Perry  y.  Me- 
Benry,  18  HI.  227:  Collins  y.  Bope,  20  Ohio, 
498;  Brock  y.  Brock,  90  Ala.  86.  9  L.  R.  A.  287; 
Manning  y.  Pippen,  86  Ala.  857,  95  Ala.  687; 
Patfon  y.  Beecher,  62  Ala.  579;  Tolleson  y. 
Blackstoek,  95  Ala.  510;  BedUian  y.  Beaton,  8 
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Wall.  Jr.  279;  Salter  v.  Bird,  103  Pa.  436; 
McGarmiek  v.  Qrogan,  L.  R.  4  H.  L.  82;  Fin 
laywn  ▼.  Finlayson,  17  Or.  347,  8  L.  R.  A.  80J ; 
TitcombY.  Morrill,  10  Allen,  15;  Tatp^y.  Tatge, 
84  Minn.  272;  MeClainr.MeGlain,  57  Iowa,  11)7; 
Pom.  Eq.  Jur.  §§  152,  155.  1056;  Stonehill 
Y.  SwarU,  129  Ind.  810;  PeierMn  v.  Boewell, 
187  Ind.  211:  TrtDin  v.  Ivers,  Hayes  v.  Bvrkam, 
Mescall  v.  Tully,  Wallace  v.  Long,  Wright  v. 
Moody,  Pearson  v.  Pearson,  and  Austin  v. 
Davis,  supra;  Perry,  Tr.  §  Ibl;  Browne,  Stat. 
Pr.  §  94;  Reed,  Stat.  Pr.  §  478;  WFntton  v.  Bus 
sell,  Lantry  v.  Lantry,  and  Scott  t.  Harris, 
supra. 

Even  if  the  complaint  bad  alleged  that  the 
promises  of  Mrs.  Orth  were  false  and  fraudu- 
lent, and  that  she  had  no  intention  at  the  time 
that  they  were  made  of  carrying  them  out, 
the  complaint  would  not  under  £e  decisions 
of  this  court  be  sufficient. 

Hayes  v.  Burkam,  Salter  v.  Bird,  and  Bedil- 
ian  V.  Seaton,  supra. 

There  could  be  no  right  of  action  against 
Mrs  Orth  or  her  estate  for  breach  of  tne  al- 
leged parol  agreement  made  between  her  and 
William  M.  Orth.  Such  an  agreement  would 
be  void  under  the  statute  of  frauds. 

Wallace  v.  Long,  and  Austin  v.  Davis,  supra. 

To  permit  any  of  the  provisions  of  a  will, 
duly  executed  and  attested  as  required  by  law, 
to  be  changed  or  modified  by  parol  evidence  of 
promises  made  by  a  devisee,  would  strike  down 
the  statute  in  reference  to  the  revocation  of 
wills  and  lead  to  the  most  disastrous  frauds. 

Rev.  Stat.  1894,  §  2729;  Fux  v.  Fox,  88  Pa. 
19;  Clingan  v.  Mitcheltree,  31  Pa.  25;  Uunkle 
V.  Oates,  11  Ind.  95;  Hiss  v.  Fincher,  10  Ired. 
L.  189,  51  Am.  Dec.  883;  Mvndy  v.  Mundy,  15 
N.  J.  Eq.  290;  Malone  v.  Hotibs,  1  Rob.  (Va.) 
846,  89  Am.  Dec.  263;  4  Kent,  Com.  517. 

There  is  no  cause  of  action  stated  on  the  al- 
leged parol  agreement  between  Mrs.  Orth  and 
William  M.  Orth. 

1.  Such  an  agreement  would  be  void  under 
the  statute  of  frauds. 

WaJlacey,  Lotig,Bud  Austiny,  Davis,  supra. 

2.  If  such  an  agreement  were  valid  it  would 
not  create  a  trust.  No  property  was  obtained 
on  the  faith  of  it.  There  is  nothing  but  a  prom- 
ise and  breach  thereof  alleged,  for  which  a 
right  of  action  for  damages  would  accrue  to 
William  M.  Orth  against  the  estate  of  Mrs. 
Orth  and,  as  her  estate  was  settled,  the  action 

Rev.  Stat.  1881.  §  2442;  Acts  1883,  Elliott's 
Supp.  §  885;  McComas  v.  Long,  86  Ind.  549. 

The  allegation  that  Harry  A.  Orlh  and  Mary 
Orth  MoNutt,  by  appealing  to  the  maternal 
feelings  of  their  mother,  prevented  her  from 
executing  a  will  in  favor  of  William  M.  Orth, 
does  not  create  any  liability  against  them  or  in 
favor  of  William  M.  Orth  or  his  representatives. 

Ashley  v.  Dixon,  48  N.  Y.  430,  8  Am.  Rep. 
659;  Both  v.  Qraham,  48  Ind.  1;  Jagers  v. 
Jagers,  49  Ind.  428;  Cooley,  Torts.  497;  Wal- 
lace V.  Long,  and  Austin  v.  Davis,  supra; 
Hutehins  v.  HutcJiins,  7  Hill,  104. 

Hackney »  Ch.  J.,  delivered  the  opinion  of 
th  e  CO  u  i*t  * 

The  late  Hon.  Godlove  S.  Orth,  by  his  last 
will,  devised  and  bequeathed  to  Mary  Ann 
Orth,  who  was  his  second  wife,  all  of  his  real 
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lod  personal  property,  without  condiii<»n,  rt»- 
ervation.  or  limitation.  Bearing  the  date  of 
said  will,  and  accompanying  the  same, was  tliJ» 
letter  from  the  testator  to  his  said  wife: 

To  My  Dear  Wife: 

Among  my  papers  you  will  find  my  will  of 
this  date.  I  give  and  bequeath  to  you  all  my 
property,  real  and  personal.  I  do  this  be- 
cause it  will  greatly  facilitate  the  settlemcDt 
of  my  estate,  will  tend  to  save  unnecessary 
costs  and  expenses,  and  will  give  you,  if  prop- 
erly managed,  a  competence  during  your  life^ 
and  something  for  each  of  the  children,  Will, 
iMollie,  and  Hal.,  thereafter.  After  the  pay- 
ment of  all  my  debts,  I  trust  you  will  have 
suflScient  left  to  assist  all  my  children  as  they 
may  need  from  time  to  time,  without  however, 
endangering  your  own  support,  and  I  have 
full  confidence  that  you  will  act  justly  towards 
all.  Unfortunately,  as  you  know.  I  ann 
heavilv  in  debt,  but  by  prudent  management, 
I  think,  you  can  save  our  Benton  county  farms 
or  at  least  the  640  acres,  being  in  section  12, 
and  selling  if  necessary,  the  two  80acre  tracts 
in  section  1.  The  two  houses  occupied  by  W. 
M.  Orth  and  Jos.  Ewing  are  now  held  by  us 
jointly,  and  on  my  death  will  become  your 
property  without  the  will.  I  should  like  very 
much,  and  hope  you  will,  as  soon  as  you  find 
you  can  safely  do  it,  make  a  deed  to  my  grand- 
daughter Lizzie  Ray  Orth,  for  the  house  now 
occupied  by  her  father.  This  will  furnish 
them  with  a  home.  Our  land  in  Bollinger 
county,  Missouri,  is  also  held  by  us  ]oiutly» 
and  after  my  death  will  belong  to  you  without 
the  will.  Some  of  my  creditors  may  want 
their  money  sooner  than  you  can  realize  by 
sale  of  property.  In  such  event  I  advise  you 
to  borrow  money  by  giving  mortgage  on  some 
of  my  property,  but  I  would  advise  you  not  to 
mortgage  your  own  property  for  any  such  pur- 
pose. Unless  I  am  much  mistaken,  the  rents 
from  the  city  property  and^' farms  will  always 
be  more  than  sufficient  to  pay  taxes  and  in- 
terest on  my  debts;  but  of  course,  it  will  be 
good  policy  to  sell  property  as  fast  as  you  can 
conveniently,  without  sacrifice,  and  apply  pro- 
ceeds to  the  payment  of  my  debts.  Whenever 
you  can  sell  any  of  your  own  property,  especi- 
ally that  which  is  unproductive,  I  advise  yon 
to  do  so,  and  apply  proceeds  to  the  payment  of 
my  debts,  thus  relieving  the  property,  which  by 
the  will  becomes  yours,  of  the  debts  against  the 
same.  I  do  not  think  it  necessary  to  adminis- 
ter on  the  estate.  Tou  can  settle  without  it,  I 
think.  But,  should  it  become  necessary,  you 
can  take  out  letters  yourself,  or  join  some 
ttood  friend  with  yoa.  You  will  need  advice. 
Hal.  will,  of  course,  be  on  hand,  besides  others 
whom  you  may  regard  as  trustworthy.  Do 
not  pay  my  debts  until  a  full  examination,  for 
it  might  so  happen  that  claims  will  be  presented 
through  mistake  or  otherwise,  or  without 
proper  credits  allowed.  In  my  papers  you 
will  generally  find  receipts  and  memoranda  iu 
reference  to  all  my  business  affairs.  Have 
all  these  carefully  examined.  In  a  word,  act 
carefully,  prudently,  and  under  such  good  ad- 
vice as  you  can  procure,  and  act  Justly  towards 
yourself  and  towards  all  my  children,  and  I 
shall  be  content  My  desire  in  this  matter  is 
that  all  my  debts  be  paid,  that  you  have  a 
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competence  during  your  life,  and  then,  what 
iB  left,  give  to  all  the  children  alike.    Farewell. 

Godlove  S.  Orth. 

In  December,  1882,  he  departed  this  life, 
leaving  surviving  bim  his  widow,  said  Mary 
Ann  Orth,  who  elected  to  take  under  the  wilJ; 
Harry  A.  Orth  and  Mary  Orth  McNutt,  his 
children  by  said  Marv  Ann;  and  William  M. 
Orth,  a  son  by  his  lormer  wife.  8ince  the 
death  of  the  testator  said  Mary  Ann  Orth  and 
William  M.  Orih  have  departed  this  life  intes- 
tate. Harry  A.  Orth  is  administrator  de  bonis 
non  with  the  will  annexed  of  the  estate  of  said 
testator,  and  is  administrator  of  the  estate  of 
said  Mary  Ann  Orth.  William  M.  Orth  left 
surviving,  as  his  only  heirs,  the  appellants. 
Eliza  Gertrude  Orth,  his  widow,  and  Lizzie 
Ray  Orth,  his  daughter;  and  the  appellaDt 
Spencer  is  administrator  of  said  William's 
estate.  Said  appellants  instituted  this  suit, 
in  eight  paragraphs  of  complaint,  against  the 
appeUees,  Mary  Orth  McNutt  and  Harry  A. 
Orth,  personally  and  as  administrator  of  said 
two  estates  of  his  father  and  his  mother. 
Harry  A.  Orth  and  Mary  Orth  McNutt  sever- 
ally demurred  to  each  paragraph  of  the  com- 
plain', stating  as  causes  of  demurrer  that 
neither  paragraph  stated  facts  suflScient  to  con- 
stitute a  cause  of  action,  and  that  several  causes 
of  action  were  improperly  joined.  Harry  A. 
Orth,  in  his  capacity  as  administrator  de  oonU 
non,  demurred  separately  to  each  paragraph 
of  complaint;  stating  as  causes  of  demurrer  a 
want  of  sufficient  facts,  a  want  of  jurisdiction 
over  his  person,  and  a  want  of  jurisdiction 
of  the  subject-matter  of  the  action.  Pending 
the  demurrers  the  plaintiffs  dismissed  their 
action  as  to  the  estate  of  Mary  Ann  Orth,  and 
thereupon  the  court  sustained  said  several  de- 
murrers to  the  several  paragraphs  of  complaint. 
Upon  that  ruling  arise  the  only  questions  for 
review. 

The  first  paragrapl)  of  complaint  alleged  the 
execution  of  the  will  and  of  said  letter,  both  of 
which  were  exhibited  by  reference,  and  alleged 
that  Mary  Ann  Orth  knew  the  contents  of* 
said  letter,  and  promised  said  Qodlove  to  carry 
out  the  requests  and  intention  expressed  in 
said  letter;  that  said  Gk)dlove  during  bis  last 
illness  would  have  made  other  provisions  in 
favor  of  said  William,  but  that  Mary  Ann, 
Harry  A«,  and  Mary  O.  conspired  to  deprive 
William  of  any  interest  in  the  estate,  and  did, 
bv  promises  and  protestations,  dissuade  said  i 
dodlove  from  making  changes  in  his  will,  and 
that  they  did  during  his  last  sickness  exclude 
from  his  room  and  bedside  the  friends  of 
William,  and  parsons  who  might  secure  a 
change  in  Kaid  will;  that  a  few  days  before  his 
death  said  Qodlove  called  to  his  bedside  his 
said  wife  and  his  three  children,  and  in  the 
presence  in  each  and  all  of  them,  had  said  wife 
and  said  Harry  A.  and  Mary  O.  to  promise  to 
carry  out  the  w  f  shes  ex  pressed  in  said  letter.  It 
is  also  alleged  that  parts  of  the  estate  were  con- 
verted by  Mary  Ann  Orth,and  parts  were  made 
over  to  and  converted  by  said  Harry  A.  and 
Mary  O.;  that  Maiy  A.,  when  executrix,  and 
Harry  A.,  as  administrator  de  bonis  non,  made 
no  inventory  and  no  accounting  to  the  court 
of  the  assets  of  the  estate,  or  any  disposition 
of  the  same.    An  accounting  and  partition  are 
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praved,  upon  the  theory  that  the  letter  and  the 
oral  promises  created  a  trust  in  favor  of  William 
M.  in  the  property  of  the  estate  of  his  father. 
The  second  paragraph  alleges  substantially  the 
same  facts,  but  adds  that  after  the  death  of 
Oodlove  8.  Orth  his  widow,  Mary  Ann  Orth, 
stated  to  William  M.  Orth  that  she  was  intend- 
ing and  endeavoring  to  treat  all  the  children 
alike,  according  to  the  expressed  wishes  of  his 
father,  that  pursuant  to  that  expressed  inten- 
tion and  her  promise,  she  procured  a  will  to  be 
written  which  to  some  extent  would  carry  out 
such  wishes;  that  said  Hany  A.  and  Mary  O., 
further  contriving  to  defraud  William  of  that 
portion  of  the  estate  of  his  father  which  after 
the  death  of  Maiy  Ann  would  rightfully  be- 
long to  him  or  his  heirs,  by  importunities,  and 
by  appealing  to  the   maternal  feeling  of  said 
Mary  Ann  Orth  in  an  improper  manner,  be- 
fore and  during  her  last  sickness,   postponed 
from  time  to  time  the  execution  of  such  will 
until  Mary  Ann  Orth  died  without  making 
provision  for  said  William.    By  this  paragraph 
damages  are  sought.    The  third  paragraph  dif- 
fers from  the  first  in  alleging  a  promise  by 
Mary    Ann  Orth  to  William  Orth,  after  the 
death  of  Godlove  S.  Orth,  to  cany   out  the 
wishes  expressed  in  said  letter,  and  frequent 
requests  by  William  M.  that  she  do  so,  and 
that  she  died  having  neglected  to  comply  with 
that  promise.    Damages  are   claimed  bv  this 
paragraph.    The  fourth  paragraph  pleads  the 
facts  alleged  in  the  second  paragraph,  but  upon 
the  theory  of  a  trust,  as  in  the  first  paragraph, 
seeks  an  accounting  and  partition.     The  fifth 
paragraph    alleges    substantially    the    facts 
pleaded  in  the  first,  second,  and  third  para- 
graphs, and  demands  an  accounting  and  parti- 
tion.   The  sixth  paragraph   differs  from  the 
third  in  alleging  that  the    promise  of  Mary 
Ann  Orth  to    William  M.  to  carry  out  the 
wishes  of  his  father  as  expressed  in  said  letter 
was  induced  by  a  threat  of  said  William  to  sue 
her  for  the  enforcement  of  his  claim,  and  that 
by  reason  of  her  said  promise,  and  in  considera- 
tion thereof,  he  desisted  from  suing  as  he  had 
intended.    An  accounting  and  partition  were 
prayed.    The  seventh  paragraph  alleged  the 
facts  of  the  sixth,  and,  instead  of  an  account- 
ing   and    partition,    sought   damages.     The 
eighth  paragraph  was  the  same  as  the  sixth, 
omitting  the  allegation  that  William  M.  Orth 
withheld  suit  in  consideration  of  the  promise 
of  Marv  Ann  Orth  to  provide  for  him,  and  that 
she  had  died  without  executing  her  will.     In 
addition  to  the  facts  pleaded  in  the  sixth  para- 
graph, it  was  alleged  that  Harry  A.  and  Mary 
O.  wrongfully   converted    to    themselves  the 
property  of  Godlove  S.  Orth  remaining  at  the 
death  of  Mary  Ann  Orth.    The  demand  was 
for  damages.    The  complaint  covers  90  pages 
of  typewritten  legal  cap,  and  the  paragraphs 
differ  so  slightly  that  we  have  deemed  it  ad- 
visable to  state  them  briefly,  rather  than  to  set 
them  out  at  length. 

Our  statute  of  wills  (Rev.  Stat.  1894,  g  2746» 
Rev.  Stat.  1881,  §  2576)  provides  that* 'no  will, 
except  a  nuncupative  will,  shall  affect  any  es- 
tate unless  it  be  in  writing,  signed  by  the  tes- 
tator, or  by  some  one  in  his  presence  with  hit 
consent,  and  attested  and  subscribed  in  his  pres- 
ence by  two  or  more  competent  witnesses.*^ 
It  would  seem  unnecessary  to  remark  that  ^is 


804 


l2n>IANA  SUPBBICB  COXTRT. 


KOT.. 


provision  is  wise,  in  its  purpose  to  require  the 
solemn  and  a1  roost  sacred  disposition  of  prop- 
erty by  testament  to  exclude  unauthentic 
writings,  the  possible  subjects  of  forgery,  and 
evidence  of  parol  declarations  of  devise  and  be- 
quest, the  possible  subjects  of  false  testimony. 
The  letter  of  the  testator,  if  it  contained  testa- 
mentary words,  has  not  the  attestation  required 
by  the  statute  to  entitle  it  to  recognition  as  his 
will,  nor  does  it  carry  even  the  force  of  recog- 
Dition  by  any  reference  from  within  the  lines 
of  the  will.  It  is  not  acknowledged  as  re- 
quired in  the  ca^e  of  deeds,  even  if  that  should 
be  sufficient,  and  has  no  other  authentic  pro- 
tection from  the  rule  guarding  against  forged 
instruments  of  title.  ~  We  do  not  regard  the 
letter  as  of  a  teRtamentary  character.  See  Me- 
Oarty  v.  Waterman^  84  Ind.  550;  Moore  v. 
SUphsns,  97  Ind.  271.  Indeed,  we  do  not  un- 
deistand  counsel  to  insist  that  by  it  William 
M.  Orth  became  a  devisee  or  legatee,  but  it 
may  possibly  be  considered  in  determining  the 
intention  of  the  testator  in  the  provisions  made 
by  his  will.  Copeland  v.  Summera,  188  Ind. 
2l9.  and  226.  In  so  receiving  it.  however,  we 
should  be  mindful  of  the  rule  tlint  the  authen- 
tic provisions  of  the  testament  itself  are  recog- 
nized by  the  statute  as  the  most  worthy  source 
of  information  as  to  the  testator's  intention, 
and  that,  where  the  intention  there  manifested 
is  without  uncertainty  or  doubt,  we  should  be 
slow  to  permit  doubt  or  uncertainty  to  thrust 
itself  into  the  will,  and  thwart  that  clearly 
expressed  and  otherwise  certain  Intention. 
The  only  disposition  of  property  made  by  the 
will  was  in  the  following  language:  **I  do 
hereby  devise  and  bequeath  to  my  wife,  Mary 
Ann  Orth,  in  fee  simple,  all  and  singular,  my 
real  estate  of  whatsoever  nature  or  description, 
fiituate  in  Tippecanoe,  Benton  and  White 
counties,  Indiana,  all  of  my  real  estate  in  the 
states  of  Iowa  and  Missouri,  or  wheresoever 
else  situated,  and  of  which  I  may  die  seised 
and  possessed.  And  I  do  further  give,  devise, 
and  bequeath  to  my  wife,  Mary  Ann  Orth,  ab- 
fiolutely,  all  of  my  personal  estate,  of  whatever 
nature  or  description,  which  may  be  owned  by 
me  at  the  time  of  my  death.  I  hereby  grant 
to  my  said  wife  full  power,  either  with  or  with- 
out administration  on  my  estate,  to  collect  all 
my  debts  and  choses  in  action,  and  to  do  what- 
ever mayl)e  necessarvin  the  final  settlement  of 
my  est  a  I  e,  hereby  enjoining  upon  her  to  pay  all 
just  debts  and  liabilities  as  soon  after  my  death 
as  may  be.  Should  administration  on  my  es- 
tate be  necessary  or  desirable,  I  hereby  appoint 
my  said  wife  executrix  of  this  my  last  will  and 
testament,  giving  her  authority  to  associate  one 
or  more  persons  with  her  in  the  execution  of 
this  trust.  I  desire  all  of  my  dear  children  to 
know  and  feel  that  this  disposition  of  my  estate 
is  in  my  judgment  the  best,  under  all  the  cir- 
cumstances surrounding  it,  knowing  that  they 
will  find  my  said  wife  as  much  disposed  to 
love  and  care  for  them,  and  to  deal  justly  by 
them,  as  I  have  always  felt  and  acted  towards 
them  myself." 

It  would  be  difficult,  if  not  impossible,  to 
conceive  or  to  reduce  to  words  a  more  sweep- 
ing and  unfettered  disposition  of  property,  or 
a  clearer  or  more  certain  designation  of  the 
object  of  the  bounty.  Mary  Ann  Orth  was 
giveD  in  fee  simple  all  of  the  real  estate,  and 
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was  given  absolutely  all  of  the  personal 
erty .    Consider  the  letter  as  if  it  followed 
unambiguous  declaratioDS  of  intentioD  to 
in  the  wife  the  fullest  title  known  to  the  law, 
and  we  will  determine  its  legal  and  equitable 
effect.    We  have  already  seen  that  it  does  noc 
arise  to  the  standard  of  a  testament,  and  we  are 
now  to  look  at  it  to  ascertain  if  it  bespeaks  the 
testator's  intention  to  have  encumbered  tbe  de- 
vise and  bequest  with  a  trust  in  favor  of  hia 
children.    Almost  the  first  words  of  the  letter, 
which  is  addressed  to  his  wife,  are:    "I  give 
and  beoueath  to  ^ou  all  my  property,  real  and 
personal."    She  is  advised  of  his  financial  em- 
barrassment, and  in  a  practical,  thoroughlj 
business  like  course,  she  is  advised  how  to  take 
the  best  advantage  of  the  embarrassment.     In 
this  advice  the  intention  is  repeated  that  her 
title  and  holding  are  unqualified,  for  he  aug- 
gps's  that  of  her  property,  not  received  bj  de- 
vise, she  sell  that  which  is  unproductive,  paj- 
ing  his  debts  with  the  proceeds,  and  "thus 
relieving  the  property  which  bv  the  will  be- 
comes yours."    There  is  no  wora  of  oommaod 
in  the  letter,  but  its  tone  is  entirely  advisory. 
True  there  are  expressions  of  hope,  of  conh- 
dence,  and  of  request.    The  hope  is  that  hia 
indebtedness  mav  not  sweep  away  the  estate, 
and  leave  the  wife  without  support  durine  her 
life,  without  means  to  help  his  children  from 
time  to  time  as  they  may  need  it,  and  without 
something  which  she  may  at  tbe  end  give  to 
his  children;  the  confidence,  that  she  will  go 
help  his  children  from  time  to  time,  and  finally. 
"what  is  left,  give  to  all  the  children  alikeV 
the   request,    that   she   convey  to  William's 
daughter,  Lizzie  Ray  Orth,  as  a  home  for  Will- 
iam's family,  a  house  and  lot  belonging  to  the 
wife  independently  of  the  will.     There  is  not 
a  syllable  expressing  the  intention  to  charge 
the  estate  devised  with  an  enforceable  legal  or 
equitable  trust  in  favor  of  the  children.  There 
is  that  which,  from  various  expressions,  de- 
notes a  confiding  trust  in  the  wife  that  she  will 
deal  fairly,  justly,  and  equitably  with  his  chil- 
dren .    That  trust  raises  but  a  moral  obligation, 
•and  creates  no  interest  in  the  property  in  favor 
of  the  children,  and  does  not  burden  tbe  abso- 
lute title  given  by  the  will  to  the  wife.     In 
1  Lewin  on  Trusts,  ed.  18S8,  p.  185,  it  ia  said: 
"Where  both  objects  and  property  are  certain, 
yet  no  trust  will  arise  if  the  testator  expressly 
declare  that  the  language  is  not  to  be  deemed 
imperative,  or  the  construing  it  a  trust  would 
be  a  contradiction  to  the  terms  in  which  the 
preceding  bequest  is  given;  or  if,  all  circum- 
stances considered,  it  is  more  probable  that  the 
testator  meant  to  communicate  a  mere  discre- 
tion;   .     .     .    or  if  a  testator  give  the  property 
to  his  wife,  'well  knowing  her  sense  of  justice 
and  love  to  her  family,  and  feelinglperfect  con- 
fidence that  she  will  manage  the  same  to  the 
best  advantage  for  the  benefit  of  her  children* 
[or  'to  be  us^  bj  her  in  such  ways  and  means 
as  she  may  consider  best  for  her  own  benefit 
and  that  of  my  three  children;'  or  'feeling con- 
fident that  she  will  act  justly  to  our  children 
in  dividing  the  same  when  no  longer  required 
by  her;'  or  'in  full  confidence  that  she  will  do 
what  is  right  as  to  the  disposal  thereof  between 
my  children,  either  in  her  lifetime,  or  by  will 
after  her  decease'];  or  'to  be  at  her  disposal  in 
any  way  she  may  think  best  for  the  benefit  of 
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benelf  and  fnmily;'  Tor  *to  his  wife  absolutely, 
with  full  pcwer  for  ber  to  dispose  of  the  same 
as   she  may  thiok  fit  for  Ihe  benefit  of  his 
familr,  having  full  confidence  that  she  will  do 
so.'  "J  We  cite  Id  support  of  the  text  the  fol- 
lowing decisions  :    Harper  y.  Phelpi,  21  Conn. 
257;  MeCreary  ▼.  fli/rn«,  17  8.  C.  45;  Chiton  v. 
CWton,  21  Fed.  Rep.  594;  Foom  v.  Whitnuyre, 
82  N.  Y.  405,  87  Am.  Rep.  572;  Bopkin$  y. 
Glunt,  111  Pa.  287;  Melntyre  v.  McJntyre,  128 
Pa.  829;  Howard  y.  Carvn,  109  U.  8.  725,  27 
L.  ed.   1069;  Rate  ▼.  Fm^ter,  141   Mas^.  809. 
There  should  be  no  confusion  of  the  expression 
of  the  testaior  of  confidence  that  his  wife  at 
ber  death  would  provide  for  the  children,  with 
the  absolute  devises  and  bequests  of  the  will, 
BO  as  to  possibly  imply  a  life  estate  rather  than 
a  fee  simple  in  the  wife.    No  such  contention  is 
made  by  the  appellants,  but  the  one  inquiry 
arising  from  the  letter  is,  Does  it  point  a  trust 
in  the  property  devised,  or  bespeak  the  testa 
tor's  inteoiion  to  raise  a  trust  in  favor  of  his 
children?    Very  clearly,  we  think,  it  does  not. 
But,  while  considering  it  as  if  a  part  of  the 
will,  suppose  ita  terms  were  more  obscure  and 
doubtful  than  we  have  regarded  them,  and 
that  they  should  make  the  question  doubtful 
as  to  whether  the  testator  intended  to  narrow 
the  otherwise  free  and  unfettered  devise  and 
bequest.    Our  duty  would  then  be  to  disregard 
the  doubt,  and  adhere  to  the  clearly* expressed 
provisions  as  indicating  the  intention  of  the 
testator.     As  said  in  the  recent  case  of  Bon  v. 
Bots,  135  Ind.  867:    ''Where  an  estate  in  fee 
is  devised  in  one  clause  of  a  will,  in  clear  and 
decisive  terms,  it  cannot  be  taken  away  or  cut 
down,  by  raising  a  doubt  upon  a  sul^equent 
clause,  nor  by  inference  therefrom,  nor  by  any 
labeequent  words  that  are  not  as  clear  and  de- 
cisive as  the  words  of  the  clause  giving  the  es- 
tate in  fee.     Bailey  v.  Sanger,  108  Ind.  264; 
(/Boyle  V.  Thomas,  116  Ind.  243."    The  case 
of  FuOenttider  v.    Watson,   118  Ind.   18,  in- 
volves the  two  questions  as  to  considering  the 
effect  of  words  of  recommendation,  and  ex- 
cluding those  merely  casting  doubt  upon  pro- 
visions otherwise  clearly  made.    There  the  will 
gave  to  the  wife,  by  decisive  words,  the  per- 
sopsl  estate,  but  followed  the  words  of  bequest 
with  the  following:    "To  have,  use,  and  enjoy 
the  same  as  she  may  choose,  and  to  dispose  of 
the  same  in  such  manner  as  she  may  desire; 
yet  I  request  that  if,  at  the  time  of  her  decease, 
any  of  the  personal  propertv  shall  remain  un- 
disposed of,  it  be  given  to  the  children  of  my 
MD,    .    ,    .    ana  the  children  of  my  daugh- 
ter.   ...    "  This  court  said  of  the  bequest: 
"We  are  very  far  within  the  authorities  when 
we  affirm  the  proposition  that,  where  a  bequest 
of  personal  property,  without  limitation  to  life 
or  particular  use,  is  made,  and  is  accompanied 
by  an  absolute  power  of  disposition,  the  first 
taker  takes  the  whole  interest.    It  has  been 
for  centuries  the  rule  that,  where  the  whole  es- 
tate is  absolutely  devised,  a  repugnant  coodi- 
l^on  must  yield.    Alien  v.  Craft,  109  Ind.  476, 
58  Am.  Rep.  425.    But  here  there  is  no  condi- 
tion, for  the  words  employed  are  words  of 
recommendation,  not  words  of  condition  or  re- 
striction, and  the  case  is  within  the  rule  de- 
™^  by  the  adjudged  cases.     Van  Gorder  v. 
f^ih,  99  Ind.  &4;  Stowell  v.  Eastinge,  59  Vt 
*W,  69  Am.   Rep.   748;  Boioard  v.    Carun, 
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mpra;  Knight  v.  Knight,  8  Beav.  148;  2  Story, 
Eq.  Jur.  S  1070." 

Considered  as  a  rule  for  ascertaining  the  in- 
tention of  the  testator,  there  is  no  room  to  dis- 
tinguish between  bequests  of  personal  property 
and  devises  of  real  estate.  The  force  of  the 
letter  in  the  creation  of  a  trust  certainly  gains 
no  strength  by  considering  it  apart  from  the 
will,  where  it  must  stand,  and  where,  as  we 
have  said,  the  courts  should  be  slow  to  ac- 
cept it,  in  the  face  of  the  statutes  of  wills, 
of  trusts,  and  of  frauds,  as  impairing  the 
force  of  solemn  testamentary  provisions  made 
in  conformity  to  the  statutes.  Appellants' 
learned  counsel  strenuously  insist  that  they 
do  not  set  up  the  letter  as  creating  the  trust 
upon  which  they  rely,  but  insist  that  the  trust 
which  they  would  enforce,  and  for  the  viola- 
tion of  which  they  seek  damages,  is  a  trust  ex 
maUficio,  or  a  constructive  trust  arising  from 
the  fraudulent  conduct  of  Mrs.  Orth  subse- 

auent  to  the  execution  of  the  will.  The  posi- 
on  of  counsel  is  stated  by  them  in  a  quotation, 
supplemented  bv  the  authorities  tnev  cite, 
which  we  take  from  their  brief:  "Where  a 
person,  knowing  that  a  testator,  in  making  a 
disposition  in  his  favor,  intends  it  to  be  ap- 
plied for  purposes  other  than  his  own  bene- 
fit, either  expressly  promises,  or  by  silence 
implies,  that  be  will  carry  the  testator's  inten- 
tion into  effect,  and  the  property  is  left  to  him 
upon  the  faith  of  that  promise  or  undertaking, 
it  is  in  effect  a  case  of  trust;  and  in  such  a  case 
the  court  will  not  allow  the  devisee  to  set  up 
the  statute  of  frauds, — or  rather  the  statute  of 
wills,  by  which  the  statute  of  frauds  is  now, 
in  this  respect,  superseded,— and  for  this  rea- 
son: The  devisee,  by  his  conduct,  has  induced 
the  testator  to  leave  him  the  property,  and,  as 
Lord  Justice  Turner  says  in  Bvmell  v.  Jackion, 
10  Hare,  204,  'no  one  can  doubt  that,  if  these 
defendants  had  stated  that  he  would  not  carry 
out  the  intentions  of  this  testator,  this  dis- 
position in  their  favor  would  not  have  been 
found  in  this  will.'  But  in  this  the  court  does 
not  violate  the  spirit  of  the  statute,  but  for  the 
same  end,  namely,  prevention  of  fraud,  it  in- 
grafts the  trust  on  the  devise,  bv  admitting 
evidence  which  the  statute  would  in  terms  ex- 
clude, in  order  to  prevent  the  party  from  ap- 
plying the  property  to  a  purpose  foreign  to 
that  for  which  he  undertook  to  hold  it." 
BocktDooffs  Gate  (1636)  1  Cro.  Eliz.  164;  Cham- 
berlaine  v.  Ghamberlaine  (1678)  Freem.  Ch.  84; 
Thynn  v.  Thynn  (1684)  1  Vern.  296;  Detenieh 
V.  Baine8{US9)  1  Free,  in  Ch.  8;  Gldham  v. 
Litcftjield  (1705)  2  Vern.  606;  Drakef<yrd  v. 
Wilki  (1747)  8  Atk.  589;  Beech  v.  Kennegal 
(1748)  1  \e8.  Sr.  123,  1  Ambl.  67,  and  1  Wils. 
227,  Barrow  v.  Greenouqh  (1796)  8  Ves.  Jr. 
152;  Byrn  v  Qodfr^  (1798)  4  Ves.  Jr.  6,  10; 
Stickland  v.  Aldridge  (1804)  9  Ves.  Jr.  516; 
Inline  V.  Roll  (1812)  18  Ves.  Jr.  475;  Ghamber- 
lain  V.  Agar  (1813)  2  Ves.  &  B.  259;  Podmore 
V.  Gunning  (1886)  7  Sim.  644;  BwaeU  v.  Jack- 
son (1852)  10  Hare,  204.  211;  WaUgrate  v. 
Te^  (1855)  2  Kay  &  J.  821.  822;  Tee  v.  FerrU 
(1856)  Id.  357;  Moss  v.  Cooper  (1861)  1  Johns. 
&  H.  352,  366;  Jones  v.  Badley  (1866)  L.  R.  8 
Eq.  635,  652;  McCormiek  v.  Grogan  (1869)  L. 
R  4  H.  L.  82;  Springett  v.  Jenings  (1870)  L. 
R.  10  Eq.  488.  495;  Bowbotham  v.  Dunnett 
(1878)  L.  R.  8  Ch.   Div.  480,   486;  220  Boyesf 
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Que  (1884)  L.  R.  26  Ch.  Diy.  581,  685;  Omnff'i 
Ctue  (1828)  1  Bland.  Ch.  870. 17  Am.  Dec.  811; 
Hoge y.  ^0^^(1882)  1  Watte,  168, 215.216  26  Am. 
Dec  62;  Barrelt  v.  Hanritk{\Se8)42  Ala.60. 78; 
OaldweU  v,  Caldwell  (1870)  7  Bush,  515;  lJ<nDd 
T.  Tucker  (1874)  41  Conn.  197;  (TEara  v.  Dud 
ley  (1884)  96  N.  T.  408,  47  Am.  Rep.  68;  Oil- 
Patrick  s,  Qlidden  (1888)  81  Me.  187.  2  L.  R. 
A.  662;  Graven  v.  Graves  (1890)  29  N.  Y.  S.  R. 
624;  Ragtdale  y.  Bagsdale  (1890)  68  Miss.  92, 
11  L.  R.  A.  816;  Larmon  y.  Knight  (1892)  140 
111.  282;  (JaitJier  y.  GaitJiw,  8  Md.  Ch.  160; 
Church  y.  Buland,  64  Pa.  482;  Vreeland  y. 
H  iUiams,  82  N.  J.  £q.  784;  Qlau  y.  Hulbert, 
102  Mass.  24-40. 8  Am.  Rep.  418;  Browne,  Stat. 
Fr.  p.  8,  §  98;  Tqu>U$  y.  Burton,  Rich.  Eq. 
Cas.  146,  24  Am.  Dec.  409;  Jones  y.  MeKee,  8 
Pa.  497,  45  Am.  Dec.  661;  McKee  y.  Jonee,  6 
Pa.  426;  SchtUiz's  Appeal,  80  Pa.  896;  Williame 
V.  Fitch,  18  N.  Y.  646;  Campbell  v.  Brown,  129 
Mhss.  28,  26;  Socher^s  Appeal,  104  Pa.  609; 
IHper  y.  Howard,  107  N.  Y.  82;  Richardson  y. 
^IctoTTM.  10  Yerg.  278;  ^iwA^^r  y.  Oxford,  83 
Mich.  458;  I^  Ijiurencel  y.  /)«  ^m.  48  Gal. 
585;  Kennedy  v.  Kennedy,  2  Ala.  571;  J9r<?<?Aj 
y.  Chappell,  34  Wis.  405;  Thomson  y.  If^»te,  1 
Da II.  (Pa.)  427,  1  Am.  Dec.  252;  Cox  y.  Arns 
nuinn,  76  Ind.  212,  218;  Browne  y.  Browne,  1 
Harr.  &  J.  430. 

If  the  position  so  assumed  were  correct, 
and  if  the  authorities  cited  could  De  held  to 
apply  under  the  statutory  provisions  in  this 
state  concerning  wills,  trusts,  and  frauds. — 
questions  upon  which  we  now  yenture  no 
opinion, — it  is  neyertheless  true  that,  upon  the 
allegations  of  any  paragraph  of  the  complaint, 
the  leiter  is  read  to  define  the  limits  and  char- 
acter of  the  trust.  It  is  from  the  letter  that 
the  subject  of  the  trust  insisted  upon  is  to  be 
taken;  it  is  from  the  letter  that  the  objects  of 
the  trust  must  be  learned;  it  is  from  the  leiter 
that  the  time  and  manner  of  performance  of 
the  trust  shall  be  determined,  if  at  all.  No 
promise  of  Mrs.  Orth  to  her  husband  is  alleged 
which  did  not  haye  reference  to  his  wishes  as 
expressed  in  the  letter.  No  promise  of  Mrs. 
Orih  to  William  is  alleged  which  did  not  have 
reference  to  the  wishes  of  his  father  as  ex- 
pressed in  the  letter.  The  alleged  promises  to 
William  after  the  death  of  his  fat  her,  however, 
do  not  constitute  an  element  in  the  creation  of 
a  trust,  if  a  trust  was  created,  but  from  the 
standpoint  of  the  appellants,  may  possibly  be 
considered  in  determining  whether  Mrs.  Orth 
violated  the  alleged  promises  to  her  husband. 

The  Important  question,  involving  the  letter, 
is  that,  as  we  have  said,  it  must  be  accepted  as 
defining  the  scope  of  the  trust  claimed.  The 
oral  promises  constituting  the  alleged  fraud, — 
the  essence  of  the  trust  ex  malefldo, — consid- 
ered apart  from  the  letter,  would  be  meaning- 
less, since  those  promises  were  but  generally  to 
carry  out  the  wishes  expressed  in  the  letter. 
The  alleged  oral  promises,  without  the  letter, 
do  not  define  the  extent  of  the  property  to  be 
regarded  as  the  subject  of  the  trust,  nor  the  in- 
terest to  be  held  for  the  several  alleged  bene- 
ficiaries, nor  the  time  when  the  trust  obliga- 
tions should  be  discharged.  In  a  word,  there 
was  nothing  definite,  in  the  conversation  al- 
leged as  to  any  element  of  a  trust,  unless  pos- 
sibly it  was  as  to  the  persons  hoped  to  be  bene- 
fited.   If  we  are  correct  in  our  conclusions 

82  li.  R.  A. 


that  the  letter  raises  do  trust,  and  does  doI 
limit  or  qualify  the  absolute  devise  and  be- 
quest io  Mrs.  Orth;  if  it  gives  to  the  appel- 
lants no  legal  or  equitable  interest  in  the  prop- 
erty, and  does  not  supply  the  alleged  trust,  a» 
appellants  expressly  affirm  in  their  able  briefs; 
and  if  it  must  be  looked  to  as  defining  the  trust 
claimed  to.  arise  from  the  alleged  fraud  of  Mrs. 
Orth. — we  find  that  the  same  uncertainty  and 
indeflniteness  attend  the  alleged  trust  ex  mats- 
flcio  with  the  letter  as  without  it.  We  appre- 
hend that  authority  should  not  be  required  \o 
support  the  proposition  that  a  trust,  wbeiher 
declared  or  arisme  from  conduct,  which  doea 
not  with  reasonable  certainty  point  the  essen- 
tial elements  of  a  trust,  is  no  trust  at  all.  Tbe 
rule  stated  by  Lewin  (page  56)  is;  "Nor  will 
the  trust  be  executed  if  the  precise  nature  of 
the  trust  cannot  be  ascertained."  We  do  not 
understand  the  appellants  to  maintain  that,  as 
a  rule  of  equity,  Mrs.  Orth  should  haye  been 
punished,  or  that  her  children  shall  now  be 
punished,  to  the  extent  of  giying  up  all  of  the 
property  devised,  because  of  her  fraud  or  their 
fraud.  Nor  is  it  more  reasonable  that  because 
of  fraud,  if  such  it  be,  without  being  able  to 
ascertain  and  define  the  nature  and  extect  of 
the  trust  which  the  testator  may  have  had  in 
mind,  a  court  of  equity  should  affix  the  pun- 
ishment at  a  sum  equal  to  one  third  of  the 
property  devised,  and  confer  it  upon  William's 
heirs.  If  we  are  unable  to  ascertain  tbe  nature 
and  extent  of  the  trust  intended,  we  are  power- 
less to  enforce  it,  and  are  unauthorized  to  gauge 
it  to  meet  tbe  ordinary  rules  of  equality.  As 
already  indicated,  the  letter  creates  no  trust, 
the  parol  promises  create  no  trust,  and  the  let- 
ter and  the  promises  together,  so  far  from 
creating  a  trust,  but  constitute  the  promise  to 
perform  in  the  future  a  duty  neither  legal  nor 
equitable.  Does  this  breach  of  duty  work 
such  fraud  and  injustice  as  to  require  that 
equity  shall  construct  a  trust  in  behalf  of  the 
heirs  of  the  testator?  If  it  does,  equity  will 
be  required,  contrary  to  the  views  of  the  ap- 
pellant, and  contrary  to  our  view  of  the  effect 
of  the  letter,  to  go  to  the  letter,  and  from  it 
frame  the  terms  and  conditions  of  the  trust, 
and  supplement  them  with  the  oral  promise 
creating  it,  and  ingraft  both  upon  the  will,  to 
its  overthrow.  But  we  are  not  willing  to  con- 
cede that  the  fraud  is  such  as  to  raise  a  trust 
ex  maieficio.  Such  a  trust,  in  its  yery  nature, 
implies  the  absence  of  an  intention  on  the  part 
of  the  parties  to  create  a  trust  by  iheir  own 
expression,  for  it  would  be  but  to  repeal  the 
statute  of  trusts  (Rey.  Stat.  1804,  §8391;  Rev. 
Stat.  1881,  §  2969),  forbidding  the  creation  by 
parol  of  a  trust  concerning  lands,  to  permit  the 
parties,  after  declaring  a  parol  trust  and  vio- 
lating it,  to  then  plead  that  violation  as  the 
fraud  calling  for  the  equitable  construction  of 
that  particular  trust.  "Constructive  trusts  in- 
clude aU  those  instances  in  which  a  trust  is 
raised  by  the  doctrines  of  equity  for  the  pur- 
pose of  working  out  justice  in  the  most  effi- 
cient manner,  where  there  Is  oo  intention  of 
the  parties  to  create  such  a  relation,  and  in 
most  cases  contrary  to  the  intention  of  the  one 
holding  the  legal  title,  and  where  there  is  no 
express  or  implied,  written  or  verbal,  declara- 
tion of  the  trust."  2  Pom.  £q.  Jur.  g  1044; 
Perry,  Tr.  §  166;  Pill&w  v.  Brown,  26  Ark. 
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1M0;  EoUinAead  v.  BimmB,  51  Cal.  168;  M^ 
Lane  y.  Johnson,  48  Vt.  48;  Thompson  y. 
Thompmm,  16  Wis.  92;  CoUins  y.  CoUins,  6 
Laos.  868;  Onffith  y.  ^Mfej^,  118  U.  8.  89.  28 
L.  ed.  934;  Lewin,  Tr.  p.  180,  note  1;  MetcaU 
Y,  TuUy,  91  iDd.  96;  Wright  y.  Mooiiy,  -116 
Ind.  175.  There  are,  perhaps,  cases  where 
parol  trusts,  ineffectual  under  the  statute,  haye 
been  procured  by  such  fraud  and  deceit  as  that 
equity  wOl  grant  relief  for  the  fraud,  without 
regard  to  the  declared  trust;  but  such  cases  do 
not  proceed  upon  the  idea  that  equity  enforces 
the  trust  which  is  inhibited  by  the  statute,  but 
rather  upon  the  idea  that  equity  constructs  a 
trust.  If  Mrs.  Orth,  by  fraud,  had  procured 
the  execution  of  the  will  in  this  case,  equity 
would  haye  held  her  a  trustee  for  the  benefit 
of  those  entitled  by  law  to  the  property.  Pos 
sibly,  if  the  testator  had,  after  the  execution  of 
bis  will,  manifested  a  desire  to  create  a  specific 
le|;al  trust  in  behalf  of  his  children,  and  Mrs. 
Orth  had,  by  fraud,  dissuaded  hi&,  equity 
would  haye  ndden  oyer  the  fraud,  and  estab- 
lished a  trust  on  the  terms  of  such  Ic^l  trust. 
Here  we  haye  no  showing  that  Mrs.  Orth  pro- 
cured the  will  to  be  written  in  the  present 
form,  nor  haye  we  allegations  of  an  intention 
on  the  part  of  the  testator,  subsequent  to  the 
execution  of  the  will,  to  execute  another  and 
different  will,  including,  specifically  or  gen- 
erally, a  trust  of  the  character  of  that  here 
claimed.  Nor  haye  we  allegations  of  a  desire 
on  his  part  to  execute  any  yalid  separate  in- 
strument declaring  such  a  trust.  It  is  alleged 
generally  that  Mrs.  Orth  ''dissuaded  the  said 
Oodloye  from  making  changes  in  his  said  will 
in  fayor  of  the  said  William  M.  Orth,  or  mak 
ing  other  proyisions  for  him  which  he  would 
otherwise  haye  done;"  but  it  is  nowhere  al- 
leged that  the  testator  expressed  a  desire  to, 
and  was  by  fraud  dissuaded  from  making,  a 
trust  such  as  that  here  sought  to  be  constructed 
upon  equitable  rules.  While  the  compiHint  is 
probably  subject  to  the  objection  of  appellees' 
counsel,'  that  it  does  not  allege  the  acts  con 
stituting  any  fraud  claimed  to  have  been  exer- 
cised, we  need  not  condemn  the  pleading  on 
that  ground;  but.  giying  the  pleading  the  most 
favorable  construction  in  behalf  of  the  appel- 
lants, the  fraud  of  Mrs.  Orth  consisted  in  fail- 
ing to  comply  with  the  requests  contained  in 
the  letter,  baying  promise  her  husband  that 
she  would  comply  with  them.  This,  we  say, 
is  not  such  fraud  as  equity  would  accept  as 
sufficient  to  require  the  construction  of  the 
trust  here  insisted  upon.  In  27  Am.  &  Eng. 
£nc.  Law,  p.  52,  it  is  said:  "There  is  a  sharp 
conflict  among  the  authorities  as  to  what  con- 
stitutes such  fraud  as  will  justify  the  admis- 
sion of  parol  eyidence  to  establish  a  trust  in 
fayor  of  the  grantor.  The  earlier  English  cases 
were  yery  liberal  in  admitting  such  evidence; 
but  the  current  of  modem  authority  is  to  the 
effect  that  parol  evidence  is  not  admissible  to 
show  an  sgreement  to  hold  property  in  trust 
where  it  is  conveyed  by  a  deed  absolute  on  its 
face,  unless  the  instrument  was  obtained  by 
fraud  or  was  made  absolute  by  mistake.  In 
other  words,  while  the  refusal  to  execute  or 
acknowledge  such  trust  may  constitute  fraud, 
in  a  certain  sense,  it  is  not  such  fraud  as 
will  render  parol  evidence  admissible  to  es 
tablish  the  trust    Any  other  rule  would  make 
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the  statute  of  frauds  practically  ineffective^ 
But  where  there  is  fraud  in  obtaining  the  con- 
veyance, or  in  the  means  used  to  secure  its 
execution  in  the  particular  form  in  which  it  is 
drawn,  or  where,  by  accident,  or  mistake,  it 
fails  to  express  the  real  intention  of  the  parties, 
parol  evidence  may  be  admitted  tpr  the  pur- 
pose of  affording  relief  to  the  injured  party." 
To  these  propositions  many  authorities  are 
cited.  In  Jackson  v.  Myera,  120  Ind.  504,  and 
511,— a  suit  to  enforce  a  parol  promise  to  con- 
vey lands, — it  was  said:  "Conceding  that  he 
was  morally  bound  to  execute  a  conveyance 
without  demand  therefor,  his  failure  so  to  do 
would  not  constitute  fraud.  To  so  hold  would 
be  to  abolish  all  distinction  between  fraud  and 
breach  of  contract."  In  Fouty  y.  Fovty,  84 
Ind.  488, — a  suit  for  like  purpose, — ^it  was  said: 
"Representations  upon  which  fraud  can  be 
predicated  must  be  of  an  existing  fact,  or  of  a 
fact  alleged  to  exist,  and  not  a  mere  promise  to 
do  something  afterwards."  Riditer  v.  Irtoin^ 
28  Ind.  26.  presented  a  like  question,  and  was 
decided  in  the  same  wav.  So  in  Peterson  v. 
BofweU,  187  Ind.  211.  6ut  it  is  insisted  by  ap- 
pellants that  there  is  a  distinction  between 
deeds  and  wills,  as  to  the  fraud  necessary  to 
construct  a  trust.  It  is  probably  true,  upon  the 
English  cases,  that  where  a  testator  has  by  his 
will  made  an  absolute  devise,  and  subsequentiy 
has  formulated,  in  writing  or  by  parol,  a  trust 
which  he  desires  to  ingraft  upon  such  devise, 
or  desires  to  make  a  new  Will  expressing  such 
trust,  and  is  by  the  fraudulent  representations 
and  promises  of  the  devisee  prevented  or 
wrongfully  dissuaded  from  doing  so,  equity 
would  construct  that  trust,  and  deny  the  dev- 
isee the  fruits  of  the  fraud  perpetrated.  This 
may  be  true  as  to  a  will,  but  could  not  be  true 
as  to  a  deed,  because,  in  the  first  such  trust  can 
be  ingrafted,  and  in  the  last  all  control  haa 
passed  from  the  grantor.  We  have  already 
shown  that  we  have  here  no  case  parallel  to 
that  of  the  testator  just  supposed,  nor  have  we 
any  reason  for  concluding  that  ihe  same  con- 
duct following  the  execution  of  a  will  should 
be  more  effective  as  a  fraud  and  in  raising  a  trust 
ex  malefleio,  than  if  it  had  been  exerted  to  pro- 
cure the  execution  of  a  deed,  and  is  foUorwed,. 
as  in  the  case  of  the  will,  with  the  mere  omis- 
sion or  refusal  to  execute  the  parol  promise. 
That  the  parol  promise  of  one  to  convey  to* 
another  in  the  event  of  a  conveyance  to  bini 
will  not,  upon  refusal  to  comply,  take  the  case 
out  of  the  statute  of  trusts,  has  ^reqtiently  bcerii 
decided  by  this  court.  Peterson  y  Boewell,  and 
Fouty  v.  Fouty,  eupra;  Montgomery  v.  Craip^ 
128  Ind.  48;  Pearson  v.  Pearson,  125  Ind.  841; 
Wright  v.  Moody,  supra;  MescaU  v.  Tally,  91 
Ind.  98;  Booker  v.  Booker  ,  75  Ind.  571;  Irwin 
y.  Ivers,  7  Ind.  808.  68  Am.  Dec  420.  In  Sands 
y.  Thompson,  48  Ind.,  on  page 28,  this  court 
quotes  with  approval  the  following  extract 
from  Browne  on  the  Statute  of  Frauds:  "Sec. 
489.  The  fraud  against  which  equity  will  re- 
lieve, notwithstanding  the  statute,  is  not  the 
mere  moral  wrong  of  repudiating  a  com  met 
actually  entered  into,  but  which,  by  reason  of 
the  statute,  the  party  is  not  bound  to  perform 
for  want  of  its  being  in  writing.  This  was 
clearly  laid  down  by  Lord  Macclesfield,  Chan 
cellor]^  in  a  case  arising  upon  a  promise  of  a 
defendant,  about  to  marry,  that  his  wife  should 
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enjoy  all  her  own  estate,  to  her  separate  use 
after  the  marriage,  which  promise,  as  one  made 
'upon  consideration  of  marriage/  could  not 
regularly  be  enforced.  His  lorasbip  declared 
that  *in  cases  of  fraud,  equity  should  relieve, 
even  against  the  words  or  the  statute,  as  if  one 
agreement  in  writing  should  be  proposed  and 
drawn,  and  another  fraudulently  and  secretly 
brousht  in  and  executed  in  lieu  of  the  former; 
in  this  or  such  like  cases  of  fraud,  equity  would 
relieve;  but  where  there  is  no  fraud,  only  rely- 
ing upon  the  hoDor,  word,  or  promise  of  the 
deiendant,  the  statute  making  those  promises 
void,  equity  will  not  interfere.  '  Irwin  v.  Hvb- 
bard,  49  Ind.  350  (see  page  855),  19  Am.  Rep. 
679;  Bayea  v.  Burkam,  51  Ind.  180;  ^escall  v. 
TiUly,  supra;  Wallace  v.  Long,  105  Ind.  523, 
55  Am.  Rep.  222;  Green  v.  Groves,  109  Ind. 
519;  Fearson  v.  Pearson,  supra;  SionehiU  v. 
SuiarU,  129  Ind.  810. 

Upon  the  assumption  that  the  letter,  with 
the  parol  promise  to  comply  wiih  the  wishes 
therein  expressed,  coDstitutes  a  contract  to  pro- 
vide for  William  M.  Orth,  by  the  will  of  Mrs. 
Ortb.  the  case  of  Wallace  v.  Long,  supra,  is 
pertinent,  not  only  upon  the  question  of  fraud, 
out  also  upon  the  question  or  the  recovery  of 
damages  by  his  heirs  for  a  violation  of  any  such 
contract.  In  that  case  a  child  had  gone  into 
the  family  of  Fette,  to  live  with  and  as  a  mem- 
ber of  such  family,  upon  the  parol  promise  of 
Fetle  that,  if  she  would  so  live  with  his  family 
during  the  lives  of^himself  and  his  wife,  **they 
would  treat  and  deal  with  and  towards  her 
as  their  child,  they  would  make  her  their  heir, 
and  at  their  death,  or  at  the  death  of  the  sur- 
vivor of  the  two,  they  would  will,  bequeath.and 
give  her  the  entire  estate  of  which  they  were 
possessed."  She  remained  in  the  family,  com- 
plying with  her  part  of  the  contract,  until 
Fette  and  wife  bad  both  died,  they  having 
made  noprovision  by  will  or  otherwise  for  the 
child.  This  court,  speaking  by  Mitchell,  J., 
said:  "The  evidence  in  this  case  tends  to  sup- 
port the  view  that  it  was  the  purpose  of  the  in- 
testate to  make  provision  for  the  plain tifif's 
ward  by  will,  may  be  conceded,  but  as  the 
agreement  to  do  so  was  never  manifested  in 
writing,  signed  by  her,  and  as  it  involved  an 
agreement  for  the  sale  of  real  estate,  and  for 
the  transfer  of  personal  property  exceeding  in 
value  $50,  such  agreement  was  subject  to  the 
operation  of  the  statute  of  frauds,  equally  with 
all  other  agreements  for  like  sales.  Because 
the  agreement  was  not  withdrawn  from  the 
operation  of  the  statute  by  part  performance, 
it  cannot  be  specifically  enforced,  neither  can  it 
be  the  foundation  of  an  action  for  damages." 
So  with  relation  to  the  oblisation  supposed  to 
exist  from  the  letter  and  parol  promise  to  assist 
William  from  time  to  time,  and  to  convev  to 
William's  daughter  the  house  and  lot  in  which 
be  lived  with  his  family.  However  as  to  these 
elements  of  the  alleged  promises,  there  is  no 
charge  of  violation  by  Mrs.  Orth,  and  should 
be  considered  neither  as  supplying  an  element 
in  the  alleged  fraud  nor  of  the  claim  for  dam- 
ages. Another  line  of  decisions  in  this  state  is 
probably  violated  by  the  claim  of  the  appel- 
lants, and  that  is  that  equity  will  not  enforce, 
in  behalf  of  a  mere  volunteer,  an  executory 
parol  trust.  Noey.  BoU,  184  Ind.  116;  Peter- 
son y.  Boswell,  SionehiU  v.  Swartz,  Pearson  v. 
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Pearson,  and  Wright  ▼.  Moody,  supra;  Qaylord 
V.  Lafayette,  115  Ind.  428;  MeseaU  v.  TuUy, 
supra;  Dunn  v.  Dunn,  8^  Ind.  42;  Fouty  v. 
Fouty,  and  Irtoin  v.  Ivers,  supra.  If  any  of 
these  cases  were  correctly  decided,  the  case 
fall.s  within  the  rule  suggested.  However,  we 
do  not  rest  our  decision  upon  this  suggestion, 
but  adhere  to  the  rules  which  directly  anect  the 
principal  questions  in  the  case. 
The  judgment  of  the  Oirouii  Court  is  affirmed, 

Howard^  J. : 

I  concur  in  the  decision  reached  by  the  court 
in  this  case.  I  think  the  record  shows  that  the 
testator,  in  devising  his  property  to  his  wife, 
did  not  thereby  create  a  trust  in  favor  of  any 
of  his  children,  but  that  he  gave  his  property, 
without  reservation,  to  her,  relying  upon  her 
judgment  and  discretion  to  do  with  it  as  might 
seem  best.  He  indicated  to  her  what  he 
thought  would  be  best,  but  the  discretion  to 
act  in  the  matter  was  wholly  left  to  her.  It  is 
evident  that  he  was  not  clear  in  his  own  mind 
as  to  what  should  be  done.  The  future  might 
make  that  plain,  and  he  left  the  matter  in  her 
hands,  asking  her,  as  she  promised,  to  do  what 
should  be  right  when  the  time  came  for  her  to 
act  That  she  might  be  able  to  exercise  this 
discretion,  the  property  was  given  absolutely 
to  her.  There  was  no  trust  imposed  upon  it. 
In  so  far,  however,  if  at  all,  as  the  opinion 
holds  that  one  who,  without  consideration 
paid,  receives  title  to  real  estate,  under  promise 
to  reconvey,  mav  afterwards  refuse  to  conyey, 
and  justify  such  refusal  under  cover  of  the 
statute  against  frauds,  I  must  dissent.  There 
is  a  well- recognized  exception  to  the  applica- 
tion of  the  statute,  namely,  that  one  cannot 
seek  to  justify  his  own  fraud  by  a  plea  of  the 
statute  against  frauds.  A  court  of  equity  will 
not  hear  him  make  such  a  plea.  Attempts  to 
retain  possession  of  property  received  with  a 
promise  to  reconvey  will  also  be  overthrown, 
on  the  ground  that  the  conveyance  was  with- 
out consideration.  In  an^  event,  a  court  of 
equity  will  seek  to  do  justice,  within  the  lines 
of  law,  and  will  not  sanction  so  gross  a  per- 
version of  a  statute  enacted  to  prevent  Injus- 
tice. See  Baird  v.  Baird,  145  1^.  Y.  659,  28 
L.  R.  A.  875;  Davis  v.  WhiUhead  [1694]  2Ch. 
183;  also  6  Chicago  L.  J.  582,  720. 

A  petition  for  rehearing  was  subsequently 
filed,  in  response  to  which  Hackney*  Ch.  J., 
on  May  28, 1896,  filed  the  following  opinion: 

One  contention  on  behalf  of  the  appellants 
is  that  at  common  law  a  parol  trust  in  per- 
sonal property  was  permitted,  and  that,  as  our 
statute  of  trusts  relates  to  real  estate  alone, 
they  have  maintained  their  claim  to  a  trust  in 
the'  personal  estate  of  the  testator,  alleged  to 
have  been  of  the  value  of  $100,000.  it  may 
be  conceded  that  at  common  law  a  trust  in 
personal  property  may  l)e  created  by  parol. 
Bl8pham,Eq.  §  68;  1  Perry,Tr.  §  86;  Lewin.  Tr. 
§  58;  Hill,  Trustees,  ^  57.  Our  statute  of  trusts 
and  powers  probably  does  not  denv  the  com 
mon-law  rule  in  this  respect.  But  in  this  case 
the  controversy  is  as  to  whether  the  testator, 
who  made  a  plain  and  unequivocal  devise  of 
his  persona]  estate  to  his  wife,  did  in  any  man- 
ner not  forbidden  by  law  revoke  that  devise, 
and  create  a  new  aisposition  of  said  estate. 
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ReTocation  canoot  be  made  except  by  inten- 
tiooally  destroying  the  will,  or  by  the  ezecu- 
tioQ  of  a  writln;;^,  subscribed  and  attested  in 
manner  as  required  in  the  execution  of  wills. 
Rev.  Stat.  1«94,  §  2729  (Rev.  Stat.  1881. 
g  2559).  Certainly,  a  partial  revocation,  or  an 
amendment  by  way  of  codicil,  falls  within  this 
statutory  rule.  The  rule  with  relation  to  prec- 
atory trusts,  so  fully  fortified  by  the  authori- 
t  es  cited  in  the  ori^i^nal  opinion,  recognizes  no 
distinction  between  real  and  personal  property. 
The  rule  which  denies  force  to  lansuage  relied 
upon  to  cut  down  an  unequivocal  disposition 
of  proptTty,  unless  it  clearly  and  unmistak- 
ably discloses  the  testator's  intention  to  do  so. 
aomits  of  no  distinction  between  devises  and 
bequesis.  The  rule  which  forbids  evidence  in 
pnrol  to  contradict  instruments  of  writing 
knows  no  difference  between  writings  as  to 
real  and  those  as  to  personal  property.  Ta 
our  minds  it  seems  cicor  that  no  question  arises 
in  this  case  as  to  the  power  to  create  a  trust  in 
personal  property  by  parol  The  question  is 
as  to  a  method  of  destroying  the  force  of  a 
valid  testamentary  disposition  of  such  prop- 
erty. If  no  will  exists,  it  is  doubtful  if  the 
letter  and  the  promise  of  Mrs.  Orth  as  to  the 
personal  property  would  avoid  the  statufp  of 
frauds  and  perjuries  (Rev.  Stat.  1894.  ^  6C;i5; 
Rev.  Stat.  1881,  §  4910).  WaUaee  v.  Loug, 
105  Ind.  522.    But  of  this  we  need  not  decide. 

It  is  further  contended  that  the  rule  that  one 
occupying  a  fiduciary  relation  to  another,  and 
obtaining  an  advantage  by  reason  of  that  re- 
lation, is  presumed  to  have  obtained  that  ad 
vantage  fraudulently,  applies  In  this  case.  We 
are  not  prepared  to  sanction  the  doctrine  that 
a  devise  to  the  wife  by  her  husband  is  pre- 
sumptively fraudulent,  and  that,  therefore, 
equity  will  char«[e  the  property  with  a  trust  in 
favor  of  th09c  who  may  stand  in  the  relation 
of  heirs.  The  rule  stated  by  the  learned  coun- 
sel for  appellants  exists,  but  it  has  never  been 
applied,  so  far  as  our  observation  and  re 
searches  have  disclosed,  to  the  case  of  a  testa- 
mentary provision  by  a  husband  for  his  wife, 
in  the  absence  of  fraud,  undue  influence,  or 
some  positive  advantage  taken  to  induce  the 
husband,  against  his  free  will,  to  make  such 
provision.  That  a  man  shall  make  liberal  pro- 
vision for  his  wife  is  not  unnatural,  but  is  a 
duty.  That  Qodlove  8.  Orth  should  have 
given  his  whole  property,  in  his  financially 
embarrassed  condition,  to  his  wife,  in  the  hope 
that,  by  prudence  and  careful  management, 
and  the  disposition  of  her  separate  property, 
she  miehtaave  from  the  wreck  something,  first 
of  all,  for  her  maintenance,  was  not  unnatural, 
nor  suggestive  of  undue  influence  or  over- 
reaching. See  JHontg&merv  v.  Craig,  128  Ind. 
48. 

The  questions  to  which  we  have  referred 
were  not  argued  upon  the  original  hearing, 
nor  was  the  further  contention  that  the  trust 
sought  to  be  enforced  was  such  as  the  statute 
of  trusts  and  powers  excepted  from  its  opera- 
tion as  a  constructive  or  implied  trust.  The 
latter  contention  we  regard  as  in  conflict  with 
the  position  originally  assumed,  as  disclosed 
by  our  former  opinion.  We  do  not,  therefore, 
consider  that  contention. 

Having  again  considered  the  questions  orig 
inally  passed  upon,  and  finding  no  sufficient 
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reason  to  reverse  tlieconcUiMons  there  reached, 
the  petition  for  a  rehearing  u  overruled. 


Daniel  McDONALD,  Appt, 

p. 
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The  fkther  of  an  lllosritimate  child  has 
norig^ht  of  action  for  tbe  child's  death  under 
Bcr.  Btat.  18M,  8  297,  giving  a  fatber  a  right  of 
aetioi  for  tbe  death  of  a  ''child,**  althoiifrh  the 
mother  is  dead  and  the  child  had  been  aclcnowl- 
edired  by  the  fatber  and  bad  no  guardian  or  next 
of  kin  except  htm. 

(April  2, 1S98.) 

APPEAL  bv  plaintiff  from  a  Judfrment  of 
tbe  Circuit  Court  for  Jackaon  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover damagcii  for  tbe  alleged  wrongful  kill- 
ing of  plaintiff's  illejcitimate  child.  Ajfirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  O.  H.  Montc^omerT'  and  J.  B. 
Brown  for  appellant. 

Mr.  S.  Stansifer,  for  appellee: 

It  is  only  by  virtue  of  our  statute  that  an 
action  for  death  can  be  maintained. 

Ohio  dt  M.  R.  Co.  V.  Tindall,  18  Ind.  366, 
74  Am.  Dec.  269;  Pittsburgh,  Ft,  W.  dk  0.  R. 
Go.  V.  Vitiing,  27  Ind.  518.  92  Am.  Dec  269; 
Mayhew  v.  Burns,  108  Ind.  828:  LouisnOe,  N. 
A.  d  a  R.  Co.  V.  Wright,  184  Ind.  609. 

Even  adoption  under  the  statute  does  no| 
make  the  adoptive  parect  a  "father"  or 
"mother"  within  the  meaning  of  the  terms  of 
section  266. 

Tbe  common  law  did  not  even  take  notice 
of  adoption  as  giving  one  any  permanent  fam- 
ily rights. 

Cooley,  Torts,  42;  Broom,  Legal  Maxims,  7th 
ed.  615. 

There  being  no  right  of  action  for  death  at 
common  law,  it  follows  that  the  death  statute 
must  be  strictly  construed. 

Indianapolis,  P.  dk  0.  R.  Co.  v.  Keely,  23 
Ind.  188;  Steicart  v.  Terre  Haute  dk  I.  R.  Co. 
108  Ind.  44;  Heeht  v.  Ohio  d  M.  R.  Co.  182 
Ind.  512;  Thornburg  v.  American  Stratebaard 
Co.  141  Ind.  448. 

The  adoptive  father  cannot  inherit  from  the 
child  and  an  adopted  chOd  cannot  inherit 
from  the  widow  of  the  adoptive  father.  In- 
deed, the  legislature  has  no  power  to  ma^e  an 
adopted  child  a  natural  child. 

Krug  V.  Davis,  87  Ind.  690;  Isenhaur  v.  Isen- 
hour,  52  Ind.  828;  Humphries  v.  Davis,  106 
Ind.  274,  50  Am.  Rep.  788. 

^  If  the  words  of  a  statute  are  subject  to  two 
different  meanings,  the  court  will  adopt  thai 
sense  which  will  not  lead  to  an  absurdity. 

JeffersonfnUe  v.  Weems,  5  Ind.  547. 

Monks*  J.,  delivered  the  opinion  of  the 
court: 
Appellant  brought  this  action  against  ap- 

Nora— As  to  tbe  right  to  inherit  propert.v  from 
an  illegitimate  child,  see  iioU  to  Croan  v.  Phelps 
(Ky.)28L.lt.A.76& 
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pel  Ice  under  g  266,  Rev.  Stat.  1.881  (Rev. 
titat.  1894,^  267),  to  recover  damages  for  the 
deaih  of  a  mluor,  alleging  in  his  complaint 
that  said  deceased  was  his  son.  Appellee 
filed  an  answer  alleging,  in  substance,  that 
the  deceased  was  a  bastard,  begotten  and 
bom  out  of  wedlock,  and  that  appellant  never 
married  the  mother  of  said  docensed,  and 
never  adopted  him  by  the  order  of  any  court. 
A  demurrer  for  want  of  facts,  to  this  answer, 
was  overruled.  To  this  answer  appellant 
filed  a  reply  alleging,  in  substance,  that  the 
allegations  of  said  answer  are  true,  but  that 
the  deceased  was  his  illegitimate  child,  and 
that,  when  but  six  months  old,  appellant 
received  him  from  his  mother,  and  relieved 
her  of  his  care  and  custody,  and  acknowl- 
edged him  as  his  son,  and  afterwards  dis- 
charged every  duty  as  a  parent  towards  him, 
andreceived  from  him  all  the  services,  obed- 
ience, and  respect  due  from  a  legitimate  son ; 
that  his  mother  abandoned  him,  and  is  de- 
ceased ;  that  said  deceased  son  has  no  guard- 
ian or  next  of  kin,  except  only  appellant. 
To  this  reply  appellee  filed  a  demurrer  for 
want  of  facts,  which  was  sustained.  Ap- 
pellant refusing  to  plead  further,  judgment 
was  rendered  in  favor  of  appellee.  The  er- 
rors assigned  call  in  questi-on  the  action  of 
the  court  in  overruling  appellant's  demurrer 
to  the  answer,  and  in  sustaining  appellee's 
demurrer  to  the  reply. 

Section  266.  Rev.  Stat.  1881  (Rev.  Stat. 
1894,  §  267),  upon  which  this  action  is  pred- 
icated, is  as  follows:  *'A  father,  or  in  case 
of  his  death  or  desertion  of  his  family  or  im- 
prisonment the  mother,  may  maintain  an  ac- 
tion for  the  injury  or  death  of  a  child,  and  a 
guardian  for  the  injury  or  death  of  his  ward.  ** 
As  the  right  to  recover  damages  for  the  death 
of  a  human  being  is  purely  statutory,  the 
statute  must  be  strictly  construed  ;  and,  be- 
fore appellant  can  recover,  he  must  l)ring 
himself  clearly  within  its  terms.  When  the 
statute  specifies  who  may  bring  such  action, 
only  those  persons  named  can  maintain  it. 
If  no  such  person  exists,  then  no  recovery 
can  be  had.  Thorriburg  v.  American  Straw- 
hoard  Co.  141  Ind.  443,  and  cases  cited.  At 
common  law  a  bastard  has  no  father,  and 
was  considered  the  son  of  nobody.  He  was 
sometimes  called  JUius  nuUiua,  and  some- 
times JUius  popuh.  1  Bl.  Com.  458,  459; 
2  Kent,  Com.  212 ;  Simmons  v.  Bull,  21  Ala. 
601,  56  Am.  Dec.  257,  and  note  258 ;  Black- 
laws  V.  Milfie,  82  111.  505,  15  Am.  Kep.  339 ; 
Marshall  v.  Wabash  R.  Go.  120  Mo.  276.  It 
is  said  in  Bl.  Com.  459:  "A  bastard  can- 
not be  heir  to  anyone,  neither  can  he  have 
heirs,  but  of  his  own  body ;  for,  being  nul- 
lius  jilius,  he  is  therefore  of  kin  to  nobody, 
and  has  no  ancestor  from  whom  any  inher- 
itable blood  can  be  derived."  It  is  a  rule 
of  construction  that  prima  facie  the  word 
"child"  or  "children,"  when  used  either  in  a 
stntiite  or  will,  means  legitimate  child  or 
children ;  that  is,  that  bastards  are  not  within 
the  meaning  of  the  term  "child"  or  "chil- 
dren." Thornhurg  v.  American  Strawboard 
Cq.,  and  Marsliall  t.    Wabash  R.  Co.  supra, 
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and  46  Fed.  Rep.  269,  278 ;  Dickinson  y.  NorUi- 
eantern  R.  Co.  2  Hurl  St.  <&  C.  735 ;  Harkinm 
V.  PhiUtdelphia  <fc  R.  R.  Co.  15  Pliila.  286; 
Gibsofh  V.  Midland  R.  Co.  2  Ont.  Hep.  658; 
Good  V.  Towns,  66  Vt.  410.  48  Am.  Rep. 
799;  Blacklaws  v.  Milne,  supra;  Dorin  v. 
Doiin,  13  Moak,  Eng.  Rep.  90,  L.  R.  7  H. 
L.  568 ;  Bill  v.  Crook,  7  Moak.  Eng.  Rep. 
1,  L.  R.  6  H.  L.  265 ;  Barnes  v.  Qreenezebaat, 
1  Edw.  Ch.  41 ;  Wait.  Act.  &  Def.  49 ;  8 
Am.  <&  Enir.  Enc.  Law,  p.  229,  and  notes 
on  pages  230-233;  11  Am.  <&  Eng.  Enc. 
Law,  p.  770 ;  1  Beven,  Neg.  250 ;  Patterson, 
Railway  Accident  Law,  p.492,g  409 ;  Tiffany, 
Death  by  Wrongful  Act,  §  85 ;  1  Sliearm.  & 
Redf.  Neg.  §  13.  Dickinson  v.  North  East- 
em  R.  G>.  supra,  was  an  action  brought 
under  Stat.  9  &  10  Vict.  cbap.  93,  known  as 
"Lord  Campbell's  Act."  passed  in  1846. 
That  act  provides  "that  every  such  action 
shall  be  for  the  benefit  of  the  wife,  husband, 
parent,  and  children  of  the  person  whose 
death  shall  have  been  caused."  Pollock,  C. 
B.,  said:  "But  beyond  all  doubt  in  the 
construction  of  this  act  of  Parliament  the 
word  'child*  means  legitimate  child  only." 
This  case  is  cited  and  approved  in  Gibson  v. 
Midland  R.  Co.  supra.  Marshall  v.  Wabash 
R.  Co.  supra,  was  an  action  brought  to  re- 
cover damages  for  the  death  of  another, 
under  g  4425,  Mo.  Rev.  Stat.  1889.  That 
part  of  the  statute  providing  who  should  sue 
and  recover  when  the  deceased  was  a  minor 
was  as  follows:  "Third,  if  such  deceased 
be  a  minor  and  unmarried,  whether  such  de- 
ceased unmarried  minor  be  a  natural  born  or 
adopted  child,  .  .  .  then  by  the  father 
and  mother,  who  may  join  in  the  suit,  and 
each  shall  have  an  equal  interest  in  the  judg- 
ment ;  or  if  either  of  them  be  dead,  then  by 
the  survivor. "  The  court  held  that  the  father 
of  an  illegitimate  child  did  not  come  with- 
in the  meaning  of  the  act,  and  could  not 
maintain  such  action.  In  Harkins  ▼.  Phila- 
delp  ia  db  H.  R.  Co.  supra,  it  was  held,  under 
the  statute  of  Pennsylvania  which  enacts 
that  the  persons  entitled  to  recover  damages 
for  any  injury  causing  death  "shall  be  the 
husband,  widow,  children  or  parents  of  the 
deceased  and  no  other  relative,"  did  not  give 
any  one  the  right  to  recover  damages  for  the 
death  of  an  Illegitimate  child.  The  court 
said  that  "the  words,  'husband,  widow, 
children,  parents  of  the  deceased,  and  no 
other  relative,*  had  in  view  the  family  re- 
lation as  constituted  and  recognized  by  law, 
and  that  it  was  not  intended  to  extend  the 
benefits  of  the  act  to  persons  not  falling 
within  the  legal  definition  of  the  enumerated 
relationships. "  We  think  it  clear,  both  upon 
principle  and  the  authorities  cited,  that  the 
father  of  an  illegitimate  child  cannot  recover 
damages  for  the  death  of  such  child,  under 
the  provisions  of  §266,  Rev.  Stat.  1881.  Rev. 
Stat.  1894,  §  267.  The  court  did  not  err. 
therefore,  in  overruling  appellant's  demur- 
rer to  the  answer,  or  in  sustaining  appellee's 
demurrer  to  the  replv. 
Judgment  affirmed. 
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James  F.  FAILET.  Receiver  of  The  Order 
of  Iron  Hall,  Appt., 

V. 

William  H.  FEE  ei  al 
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1  •  The  ▼alldity  of  a  policy  or  oertllleate 
eonatltiitiag^  a  eontraiet  between  a  benefit 
society  and  a  member  thereof  is  not  destroyed  by 
the  adoption  of  some  Impractloable  scheme  for 
the  execution  of  the  contract. 

2.    Holders  of  matured  certilleatee  of  a 

benefit  society  become  creditors  thereof  and  re- 
midn  so  notwltlutanding  the  subsequent  insol- 
vency of  the  order. 

8.  A  prorlaion  in  a  certificate  of  mem- 
bership in  a  benefit  society  as  to  the  time  of 
payment  will  control  a  different  provision  in  a 
by-Jaw,  where  tho  charter  provides  for  payment 
as  provided  either  by  the  by-laws  or  certificate. 

4.  Debts  established  in  a  proceedinf^ 
for  the  receiTership  of  an  insolvent  foreign 
corporation  will  be  paid  out  of  the  assets  in  tbe 
recpiver*s  hands  l>efore  sendlnjir  the  remainder  of 
tbe  assets  to  a  receiver  at  the  domioil  of  the  cor- 
poration. 

(March  28, 1886.) 

APPEAL  by  intervener  from  a  decree  of  tbe 
Circuit  Court  of  Bnltiniore  City  refusing 
to  turn  over  to  bim  funds  of  tbe  Order  of  Iron 
Hall  which  were  in  possession  of  local  receiv- 
ers.    Affirmed. 

Joseph  F.  Lloyd  and  others  instituted  a  pro- 
ceeding in  tbe  courts  of  Maryland  to  wind  up 
the  affairs  of  the  Order  of  Iron  Hall  and 
Charles  J.  Wiener  and  Joseph  C.  France  were 
appointed  receivers.  They  collected  funds 
which  they  deposited  in  a  bank,  and  which 
were  subsequently  attacbed  by  holders  of  ma- 
tured certificates  in  that  order.  James  F. 
Failey  who  bad  been  appointed  receiver  of  the 
order  in  tbe  state  of  its  domicil  made  applica- 
tion to  have  tbe  attachment  set  aside  and  tbe 
funds  turned  over  to  him  for  distribution.  The 
court  decreed  that  tbe  attachment  claims  were 
preferred  and  that  they  must  be  paid  before  he 
was  entitled  to  any  of  the  funds.  From  that 
decree  be  appealed. 

Further  facts  appear  in  the  opinion. 

Messrs.  Co  wen  A  Cross  and  H.  R.  Pres- 
ton, for  appellant: 

Tbe  time  given  for  tbe  payment  had  not  ex- 
pired in  any  of  tbe  cases  and  the  claims  were 
not  due,  and  attacbments  would  not  lie. 

Steen  v.  JSHagara  F.  Ins,  Co,  89  N.  Y.  815, 
42  Am.  Hep.  297;  BparsY,  Home  Mut,  Ins.  Co. 
17  Fed.  Rep.  588;  Vetts  y.  ainton  F.  Ins.  Co. 
80  Fed.  Rep.  668;  Barber  v.  Fire  db  Marine  Ins. 
Co.  16  W.  Va  658,  87  Am.  Rep.  «00;  mis  v. 
Oounetl  Blnfs  Ins.  Co.  64  Jo^a.  507;  Nevo 
York  T.  Hamilton  F.  Ins.  Co.  39  N.  Y.  i\. 
Baxter  r.  Bampson  Lodge,  K.  of  P.  102  lod.  266; 
Bacon 4  Ben.  Soc.  §  185;  Bc/^ards  v.  Farmer^ 
Mvi.  Ins.  Co.  79  Mich.  440. 


If  the  attachments  had  been  brought  after 
the  claims  were  payable,  a  member  of  a  mutual 
company  cannot  thus  acquire  a  priority  over 
bis  fellow  members. 

Fry  V.  Charter  Oak  L.  Ins.  Co.  81  Fed.  Rep. 
197;  Weinffartner  v.  Charter  Oak  L.  Ins.  Co. 
»2  Fed.  Rep.  815. 

Tbe  fact  that  matured  certiflcate  holders  are 
called  creditors  does  not  bring  them  within  the 
reason  of  the  rule  in  Booth  v.  dark,  58  U.  8. 
17  How.  822, 15  L.  ed.  164. 

Parwns  v.  Charter  Oak  L.  Ins.  Co.  81  Fed. 
Rep.  805. 

When  the  assets  and  fund  to  be  distributed 
are  common  ones,  derived  from  the  payments 
made  by  all  creditors,  as  in  the  case  of  an  in- 
surance company,  the  fact  that  part  or  the 
whole  of  the  assets  may  be  invested  in  any  one 
state  does  not  give  to  the  creditors  residing  in 
sucb  slate  a  superior  right  thereto. 

Life  A»so.  of  America  v.  Bundle,  108  U.  8. 
222,  26  L.  ed.  337;  Bundle  v.  Life  Asso.  of 
America,  10  Fed.  Rep.  720;  Danis  v.  Life  Asso. 
of  America,  11  Fed.  Rep.  781;  Taylor  v.  Life 
Asso.  of  America,  13  Fed.  Rep.  498. 

The  reason  for  sendiog  the  funds  to  Indiana 
to  be  distributed — that  the  proper  place  to  make 
distribution  among  the  members  of  a  corpora- 
tion is  at  the  domicil  of  the  corporation,  and 
that  is  tbe  only  place  where  tbe  fund  can  be 
equitably  distributed.—applies  to  matured  as 
well  as  unmatured  certificates. 

Be  Order  of  Tonti^s  Estate,  178  Pa.  464; 
Gliristian's  Appeal,  102  Pa.  184;  Fraternal 
Ouardiant^  Assigned  Estate,  159  Pa.  594. 

Messrs.  W.  A.  Fisher  and  Charles  J. 
Wiener,  for  appellees; 

Tbe  holders  of  matured  certificates  are  credit- 
ors of  the  corporation. 

2  Bacon,  Ben.  Soc.  &  Life  Ins.  §  478,  p.  955; 
Vanatta  v.  New  Jersey  Mut.  L.  Ins.  Co.  31 N. 
J.  Eq.  15;  Com.  v.  Massachvuetts  Mut.  F. 
Ins.  Co.  112  Mass.  116,  119  Mass.  45; 
Mayer  v.  AUy.  Oen  82  N.  J.Eq.  815;  Stamm 
"7.  Northwestern  Mut.  Ben.  JM<?.(Mich.)  8  West 
Rep.  767;  Baltimore  &  0.  B.  Co.  v.  Baltimore 
dt  0.  Employes  Belief  A9S0.  77  Md.  566. 

The  existing  liabilities  must  be  cicared  off 
Just  as  much  as  if  they  were  debts  to  persons 
who  have  supplied  goods  to  the  society.  The 
outside  debts  must,  of  course,  be  paid,  and  in 
tbe  same  way  the  claims  which  have  matured 
of  any  policy  bolder  must  be  discharged 

Re  Qreat  Britain  Mut.  L.  Assur.  jSoc.  L.  R. 
19  Ch.  Div.  46. 

Being  creditors  of  a  nonresident  debtor  we 
bad  the  right  to  attach. 

Cohen  V.  Supreme  Sitting,  0.  of  I.  H.  (Micb.) 
2  Det.  L.  N.  98;  Day  ▼.  Postal  Teleg.  Co.  66 
Md.  354. 

Tbe  appointment  of  a  receiver  does  not  have 
the  effect  of  changing  any  rights  of  action,  or 
of  chaoging  tbe  contract  relations  existing  be- 
tween the  original  parties,  against  whom  tbe 
receiver  is  appoioted,  and  their  debtors. 

High.  Receivers,  g  204. 


KOTS.— For  other  oases  respecting  reoelverships 
of  the  Order  of  Iron  HalL.  see  BusweU  v.  Supreme 
SlttinflT,  O.  of  L  H.  (Mass.)  28  L.  R.  A.  846;  Fawcett  v. 
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Supreme  Sittlnfr,  O.  of  L  H.  (Oonn.)  24  L.  R.  A.  dBs 
and  Baldwin  v.  Hosmer  (Mloh.)  26  L.  R.  A.78B. 
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The  receivers,  here  and  in  Indiana,  were  ap- 
pointed on  August  23,  1892,  and  their  appoint- 
ment dates  from  the  time  of  their  qualification 
and  not  from  the  day  of  the  application  or  the 
filing  of  the  petition. 

Until  the  appointment  has  been  perfected 
and  the  receiver  is  actually  in  possession,  a 
creditor  Is  not  debarred  from  proceeding  to  ex- 
ecution. 

Cook  V.  Citiien^  Nat.  Bank,  73  Ind.  2(M). 

The  title  of  the  receiver  exists  by  relation 
from  the  date  of  the  order  directing  his  appoint- 
ment. 

People  v.  Central  City  Bank,  85  How.  Pr. 
428;  Smith  v.  New  York  Coneoi.  Stage  Co.  28 
How.  Pr.  377;  ArtiMnif  Bank  v.  TreadweU,  84 
Barb.  558. 

The  order  for  the  appointment  of  a  receiver 
in  a  creditor's  suit,  followed  up  by  the  consum- 
mation of  the  appointment  by  his  giving  secur- 
ity, vests  the  personal  estate  and  equitable  in- 
terests of  the  judgment  debtors  in  such  receiver 
as  of  the  date  of  the  order. 

Porter  v.  WiUtams,  9  N.  Y.  142,  59  Am. 
Dec.  519. 

As  regards  the  rights  of  third  parties,  the 
appointment  of  a  receiver  will  not  be  allowed 
to  take  effect  or  date  back  by  relation  to  a  pe- 
riod prior  to  bis  appointment. 

High,  Receivers,  §  108;  Beach,  Receivers, 

In  order  that  the  parties  to  a  contract  may 
be  excused  from  performance  on  the  ground  of 
impossibility  the  impossibility  must  be  inher- 
ent In  the  contract  itself  at  the  time  it  was 
made,  resulting  from  its  being  contrary  to  law 
or  from  an  objective  physical  impossibility. 

Brantly,  Cont  258. 

"Insolvency"  is  an  inability  to  meet  one's  ob- 
ligations as  they  mature  in  the  ordinarjr  course 
ot  business.  Solvency  does  not  require  that 
the  assets  should  equal  the  liabilities. 

CasUeberg  v.  Wheeler,  68  Md.  277. 

It  is  common  to  find  persons  whose  assets 
exceed  their  liabilities  insolvent,  because  they 
can't  meet  their  liabilities  as  they  become  due; 
aud  on  the  other  hand  we  frequentlv  find  mer- 
chants and  others  meeting  their  liabilities  as 
tbev  fall  due  whose  assets  are  far  less  than 
their  liabilities. 

VeopU  V.  Heeuritv  Life  Ins.  d  A.  Co.  78  N.  Y. 
125.84Am.  Rep.  522. 

Amendment  of  the  by-laws  made  after  the 
issuance  of  these  certificates  providing  a  grace 
of  ninety  days  does  not  apply  to  these  certifi- 
cates. 

Cohen  v.  Supreme  Sitting  of  0.  /.  H.  (Mich.) 
2  Det.  L.  N.  93. 

The  days  of  grace  do  not  affect  the  maturity 
of  the  certificates. . 

Bacon,  Ben.  8oc.  A  Life  Ins.  §  478;  Vanatta 
V.  New  Jereey  Mut,  L,  Ins.  Co.  31  N.  J.  Eq. 
18;  Be  Educational  Endowment  Aeto.  56  Minn. 
176. 

The  claims  of  the  appeUees  were  debts  (be- 
cause their  certificates  had  matured)  to  be  pre- 
ferred to  the  claims  of  nonmatured  certificates. 

Yanatta  v.  New  Jereey  Mut.  L.  Im,  Co. 
tupra;  Baltimore  db  0.  R.  Co.  v.  Baltimore  d 
0.  Employee  Relief  Ateo.  77  Md.  574;  Re  Great 
Britain  Mut.  L.  Amer.  ifi9e.  L.  R.  19  Ch.  Div. 
45;  Hennighaueen  t.  lUcher,  50  Md.  585. 

The  funds  ought  not  to  be  sent  out  of  this 
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Jurisdiction  until  appellees  are  paid  their  just 
claims. 

Da)/  ▼.  P&etal  Tdeg.  Co.  66  Md.  354;  CatUn 
V.  Wilcox  Silver  Plate  Co.  123  Ind.  477,  8  L.  R. 
A.  62;  Hurd  v.  Elizabeth,  41  N.  J.  L.  1; 
Chafee  v.  Fourt/i  Nat.  Bank,  71  Me.  514,  86 
Am.  Rep.  345;  Cole  v.  Cunningham,  133  U.  8. 
107,  83  L.  ed.  588;  Barnett  v.  Kinney,  147  U. 
S.  481,  87  L.  ed.  249;  HcHbrook  y.  Ford, 
153  IU..633,  27  L.  R.  A.  324;  Fdch  v.  Bughee, 
48  Me.  9,  77  Am.  Dec.  203;  Wright  v.  Qi&eH, 
51  Md.  155;  WUliams  v.  WilUame,  5  Md.  467; 
Dalrymple  v.  Oamhle,  66  Md.  806. 

Fowler,  J.,  delivered  the  opinion  of  the 
court: 

The  Order  of  the  Iron  Hall  is  a  beneficial 
association,  and  was  incorporated  under  the 
laws  of  the  state  of  Indiana.  A  bill  was 
filed  in  the  superior  court  of  Marion  county, 
of  that  state,  by  Albert  R.  Baker  and  others 
against  said  corporation  for  the  appointment 
of  receivers,  and  for  its  dissolution  an*!  wind- 
ing up.  On  the  23d  of  August,  1892,  the 
appellant,  James  F.  Failey,  was  appointed 
receiver  of  the  said  corporation,  with  power 
to  receive  all  its  property  of  every  kind 
within  and  without  the  state  of  Indiana,  and 
on  the  same  day  Charles  J.  Wiener  and 
Joseph  C.  France  were  duly  appointed  re- 
ceivers by  the  circuit  court  of  Baltimore  city, 
with  power  to  take  charge  and  possession  of 
the  property  of  said  corporation  in  this  state. 
It  appears  that  four  of  the  general  officers  of 
the  order  are  citizens  of  Maryland,  residing 
in  the  city  of  Baltimore,  and  that  there  are 
twenty  six  of  its  branch  associations  estab- 
lishecf  in  that  city.  No  objection  has  been 
made  to  the  exercise  of  its  jurisdiction  by 
the  Maryland  court  in  the  appointment  of  re- 
ceivers. Some  monihs  sulraequeut  to  Uieir 
appointment,  the  appellant  filed  his  petition 
in  the  circuit  court  of  Baltimore  citv,  in 
which  he  fully  set  forth  the  decree  of  the 
Indiana  court  by  which  he  was  appointed, 
and  praya  that  the  Maryland  receivers  may 
be  required  to  account  for  and  hand  over  to 
him  all  the  property  and  funds  of  said  cor- 
poration in  their  possession  and  under  their 
control.  The  Maryland  receivers  answered 
this  petition  on  the  10th  of  April,  1894,  and 
in  their  answer,  among  other  things,  they 
admit  that  they  have  in  their  hands  a  large 
sum  of  money,  which  they  allege  was  paid 
to  them  solelv  by  the  branches  of  said  order 
and  the  members  thereof  in  this  state,  and 
that  they  are  entitled  to  have  the  same  dis- 
tributed among  such  members  as  reside  here, 
and  that  the  same  should  not  be  sent  out  of 
this  state  for  distribution,  to  their  prejudice. 
They  also  set  up  in  their  answer  the  claims 
of  certain  attaching  creditors  who  issued  tiieir 
attachments  before  the  appointment  of  receiv- 
ers in  either  state,  and  who  claim  that,  as 
holders  of  matured  certificates,  they  cease  to 
be  members  of  said  order,  and  have  become 
creditors  thereof.  Subsequently  the  circuit 
court  of  Baltimore  city  oraered  its  receivers 
to  transmit  the  funds  in  their  hands  to  the 
appellant,  in  Indiana,  retaining  here,  how- 
ever, sufficient  to  meet  the  claims  of  the  at- 
taching creditors  whose  claims  had  not  then 
been,  but  were  reserved  for  future  adjudica- 
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tion.  On  the  9th  of  December,  1895,  the 
circait  court  of  Baltimore  city  ordered  that 
the  claims  of  the  attHchinc:  creditors  should 
be  paid  in  full.  From  tliTs  order  James  F. 
Failey,  the  Indiada  receiver,  lias  appealed. 

It  thus  appears  that  the  ouly  question  pre- 
seDted  is  as  to  the  conectness  of  the  allowance 
of  the  attachment  claims,  and  this  depends 
mainly  upon  the  further  question  whether 
these  xslaimants  are  to  be  considered  as  mem- 
bers of  the  order,  or,  bein^  holders  of  matured 
certificates,  they  are  to  be  considered  credit- 
ors. If  they  are  members,  they  must,  as  was 
decided  by  the  court  below,  go  to  Indiana, 
and  seek  payment  from  the  receivers  ap- 
pointed there.  From  this  decision  no  appeal 
has  been  taken,  and  all  of  the  funds  which 
were  in  the  hands  of  the  Maryland  receivers 
have  been  transmitted  to  Indiana,  except  the 
sum  involved  in  this  particular  controversy, 
which,  as  we  have  seen,  was  ordered  to  be 
returned  here  to  pay  creditors,  and  not  mem- 
bers in  this  state.  The  appellant  bases  his 
claim  to  the  fund  in  question  upon  the  fol- 
lowing grounds :  First,  that  the  attachments 
were  premature,  the  benefits  claimed  under 
the  matured  certificates  not  being  payable 
at  the  time  the  attachments  were  issued ; 
second,  that  the  holder  of  a  matured  certifi- 
cate does  not  become  such  a  creditor  upon 
the  maturity  of  his  certificate  as  to  enable 
him  to  attach  the  funds  of  the  association 
when  insolvent,  nor  such  a  creditor  as  is  con- 
templated by  the  rule  that  requires  domestic 
creditors  to  be  paid  before  sending  the  fund 
out  of  this  jurisdiction;  and,  lastly,  that 
the  contract  with  the  order  relied  on  by  the 
holders  of  matured  certificates  is  not  capable 
of  performance,  and  will  not,  therefore,  be 
re^jf^nized  nor  enforced  in  a  court  of  equity. 

We  will  first  consider  the  naiure  of  the  cou- 
tract  which  is  found  in  the  policy  or  certifi- 
cate issued  by  the  ordsr  to  each  of  its  mem- 
bers, and  one  of  whidrfis  held  by  and  is  the 
basis  of  the  claims  of  '4kch  of  the  appellees. 
Without  setting  forth  the  certificate  in  full, 
it  is  sufficient  for  the  present  purpose  to  say 
in  ffeneral  terms  that  it  provides  that  the 
holder  shall  be  a  member  of  the  order,  en- 
titled to  all  the  rights  and  privileges  prop- 
erly belonging  to  his  rank  and  standing,  in- 
cluding a  Deneflt  of  not  exceeding  $1,000, 
provided  he  shall  obey  all  lawful  commands 
of  the  order,  pay  all  lawful  assessments,  and 
comply  with  all  the  laws  and  usages  of  the 
order,  and  all  laws  which  may  hereafter  be 
enacted,  and  especially  with  the  conditions 
set  forth  in  the  certificate,  which,  so  far  as 
we  need  now  refer  to  them,  are  contained  in 
paragraph  first,  which  is  as  follows:  "In 
case  the  said  member  shall  continue  to  pay 
all  assessments  and  demands  which  may  be 
legally  made  against  him  on  this  certificate 
for  the  full  term  of  seven  years  from  its  date, 
.  .  .  then  the  said  member  shall  be  en- 
titled to  a  sum  not  exceeding  the  principal 
amount  named  herein,  less  the  amount  he  has 
already  received  as  benefits  from  the  order  on 
account  of  sickness  or  other  disability  or 
otherwise."  We  do  not  think  that  there  is 
any  element  of  impossibility  apparent  upon 
the  face  of  or  inlierent  in  the  contract  as  set 
forth  in  the  certificate.     The  fact  that  the 
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business  of   the  order  ended  disastrously, 
appears,  as  far  as  we  can  judge  from  the 
meager  information  upon  this  subject  given 
in  the  record,  to  have  resulted  from  a  com- 
bination of  circumstances ;  and  it  is  probable 
thac  the  impracticability  of   the   plan   or 
scheme  of  the  order  set  forth  in  the  by-laws 
had  much  to  do  in  producing  this  unfortunate 
result.     The  officers  in  this  state  representing 
the  order  say  in  their  answer  to  the  bill  that 
they  have  confidence  in  the  organization  and 
plans  of  the  order,  and  believe  that  the  pres- 
ent difficulties  are  the  result  simply  of  local 
mismanagement;  and  the  appellant,    in  a 
statement  under  oath,  shows  that  the  order 
was  not  without  valuable  assets.     It  is  as 
follows:    Cash  on  hand,  $715,577.83;  notes 
and  other  securities,  $38,148.68;  real  estate, 
$25,825;  money  deposited  in   bank,    $718,- 
883.70;  reserve  funcT  in  various  states  and 
Canada,    $1,288,648.18,   making  a  total  of 
nearly  $3,000,000.     He  savs,  however,  that 
he  believes  he  would  not  be  able  to  realize 
more  than  $200,000  from  the  large  amount  de- 
posited in  bank,  because  of  the  insolvency, 
and  that  it  would  depend  very  much  upon 
the  decisions  of  the  courts  of  the  various 
states  growing  out  of  suits  which  followed 
the  appointment  of  receivers  in  Indiana,  as 
to  the  amount  he  would  be  able  eventually 
to  recover  from  the  reserve  fund.     It  would 
seem,  therefore,  that  the  statements  made  is 
the  bill  that  the  effect  of  the  allegation  in 
the  answer  in  the  Indiana  suit  that  the  local 
mismanagement  had  destroyed  the  order  were 
not  altogether  without  foundation.     But  the 
record  does  not  contain  sufficient  information 
as  to  the  actual  work  done  by  this  order  to 
enable  us  to  say  with  certainty  what  was  the 
cause  of  its  downfall.     It  is  true,  we  have 
the  result ;  but  we  are  not  disposed,  as  the 
case  is  now  presented,  to  say  that  the  impos- 
sibility of  performing  the  contract  set  forth 
in  the  certificate  is  the  sole  cause  of  that  re- 
sult.    The    Com  of  Bardley    (Re    Ordsr   of 
T(mti*» EitaU,  178  Pa.  464),  lately  decided  in 
the  supreme  court  of  Pennsylvania,  and  not 
yet  officially  reported,  adopts  the  report  of 
the  auditor  made  in  the  court  from  which 
that  case  was  appealed,  and  supports  the  view 
so  strongly  urged  by  the  appellant  in  regard 
to  the  nature  of  the  contract.     But  it  seems 
to  us  that  there  is  a  broad  distinction  between 
the  contract  itself  and  the  mode  which  the 
parties  may  adopt  to  execute  it.    The  con- 
tract may  be  perfectly  valid  and  capable  of 
execution,  while  the  scheme  adopted  to  exe- 
cute it  may  be  impracticable ;  but  it  does  not 
necessarily  follow  that  the  fatal  defects  of 
the  latter  attach  to  and  totally  destroy  the 
contractual  rights  secured  by  the  former. 
The  contract  here  is  not,  as  suggested  by  the 
appellant,  to  pay  $1,000  at  the  end  of  seven 
years  upon  the  payment  in  the  meantime 
by  the  member  of  certain  assessments  which 
could  not,   upon  any  calculation,   produce 
$500,  but  it  was  to  pay  a  sum  not  exceeding 
$1,000  within  seven  years  upon  the  payment 
during  that  time  of  all  lawful  assessments, 
and  the  performance  of  the  other  conditions 
set  forth  in  the  certificate.    Of  course,  if  the 
contract  in  question  were  the  ooe  suggested, 
the  order  could  not  perform  it,  and  live  for 
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aay  extended  period,  for  it  is  apparent  it 
could  not  long  continue  to  pay  out  $1,000 
for  every  $500  received.     Such  a  condition 
of  things,  as  we  have  alreadv  intimated,  does 
not  necessarily  result  from  the  contract,  how- 
ever much  it  may  be  the  result  of  the  plan 
adopted  for  assessments  or  other  mismanage- 
ment complained  of  by  some  of  the  officers. 
Under  such  circumstances,  especially  where, 
as  here,  entire  good  faith  is  conceded  to  the 
appellees,  it  would  seem  to  be  much  more 
reasonable  to  leave  the  parties  subject  to 
their  contract  so  far  as  it  applies  to  the 
changed  conditions,  than  to  entirely  ignore 
it.      If,  then,  we  are  correct  in  supposing 
that  the  contract  is  still  in  existence,  what 
are  the  rights  of  the  appellees,  the  holders 
of  matured  certificates  of  membership  of  the 
said  order?    This  brings  us  to  the  considera- 
tion of  the  second  reason  upon  which  the 
appellant  rests  his  claim,  namely,  that  the 
appellees,  as  such  holders  of  matured  certifi- 
cates, do  not  become  such  creditors  upon  the 
maturity  thereof  as  to  attach  the  funds  of  the 
order  when  insolvent,  or  to  give  them  any 
standing  to  demand  that  they  oe  paid  before 
sending  the  fund  to  Indiana.    But  the  weight 
of  authority  is  against  this  view.    In  2  Bacon, 
Ben.  Soc.  §  478,  it  is  said :    "In  mutual  com- 
panies, however,  claims  founded  on  policies 
matured  before  the  receivership,  are  to  be 
perferred  to  claims  on  policies  not  matured, 
for  the  maturity  of  the  policy  changes  the 
status  of  the  policy  holaor.      He  stands  to 
the  company  in  the  same  place  that  a  creditor 
stands  to  the  firm ;  he  is  to  be  preferred  to 
members  of  the  firm."     The  same  principle 
is  announced  in  the  case  of  Vannata  v.  New 
Jersey  Mut.   L.    Ins.    Co.   81  N.  J.  Eq.  19. 
In  the  case  just  cited  it  was  urged  that  the 
holders  of  unmatured   certificates  and   the 
holders  of  unpaid  matured  certificates  should 
stand  upon  the  same  plane,  but  this  conten- 
tion was  thus  disposed  of :    **  The  difference, " 
said  the  chancellor,  ''between  the  cases  is 
that,  in  the  one,  the  claim  was,  when  the 
decree  was  made,  the  claim  of  a  creditor, 
and,  in  the  other,  there  was  no  claim  but 
that  of  a  member,  which  was  upon  the  assets, 
after  payment  of  cred iters. "    And  to  the  same 
effect  are  Com,  v.  Massachusetts  Mut.  F.  Ins.  • 
Co.   113  Mass.  116,  119  Mass.  45;  Mayer  v. 
Atty.  Oen,  82  N.  J.  Eq.  815 ;  JStammy.  North- 
western Mut.  Ben.  Asso.  (Mich.)  8  West.  Rep. 
767.  But  in  the  case  of  Baltimore  d  0.  R.  Go. 
V.  Baltimore  db  0.  Employes  Relief  Asso.  77  Md. 
666,  this  court  expressed  a  similar  view.    We 
there  held  that  a  claim  which  had  matured 
by  death  before  dissolution  of  the  associa- 
tion was  a  preferred  claim.     And  in  regard 
to  claims  based  upon  disability  caused  by 
sickness  or  accident,  which,  under  the  Con- 
stitution and  by-laws  of  that  association,  en- 
titled a  member  to  the  payment  of  a  sum  of 
money  as  benefits,  we  said  in  the  same  case, 
we  do  not  see  upon  what  principle  the  right 
of  a  member  to  claim  for  a  disability  that 
occurred  before  the  dissolution  of  the  associa- 
tion can  be  held  to  terminate  with  its  dis- 
solution.    Some  question  has  been  made  as 
to  the  effect  of  the  insolvency  of  the  order 
on  the  claims  of  the  appellees,  but  it  does 
not  appear  to  us  that  the  validity  or  status 
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of  the  claims  can  be  affected  by  an  insolvency 
which  did  not  exist  until  after  the  maturity 
of  the  certificates.  Being  creditors,  the  in- 
solvency of  the  order  would  have  no  more 
effect  upon  their  claidis  than  upon  those  of 
any  other  creditors.  When  the  certificates 
matured,  the  holders  thereupon  became  cred- 
itors, and  they  remain  so  notwithstanding 
the  subsequent  insol  vency  of  the  order.  Bat, 
again,  it  was  urged  that  the  attachments  can- 
not stand  because  they  were  issued  on  claims 
of  uncertain  amounts,  the  certificates  held 
by  the  attaching  creditors  not  providing  for 
the  payment  of  any  definite  sum  of  money, 
but  for  a  sum  not  greater  than  $1,000.  it, 
appears,  however,  by  the  agreed  statement 
of  facts  found  in  the  record  that  at  the  time 
when  the  receivers  were  appointed  there  was 
an  amount  of  money  in  the  hands  of  the  order 
sufficient  to  pay  all  the  matured  certificates 
at  the  times  when  the  same  were  due  and 
payable  according  to  their  tenor ;  that  the  re- 
ceiver also  had  an  amount  sufficient  to  pay 
the  same,  and  that  by  the  law  of  the  order 
the  maximum  amount  named  in  the  certifi- 
cate would  have  been  payable,  and  it  would 
have  been  paid  if  the  receivers  had  not  been 
apoointed,  and  the  business  brought  to  an 
end.  Hence  the  amount  which  each  attached 
creditor  was  entitled  to  had  become  certain 
and  fixed  before  the  attachments  issued. 

Finally,  it  was  urged  that  the  attachments 
were  prematurely  issued,  because  the  bene- 
fits were  not  payable  at  the  time  those  pro- 
ceedings were  institute.  This  view  is  based 
upon  the  theory  that  the  time  for  payment 
specified  in  Uie  certificate  is  controlled  by 
the  provisions  of  a  by  law  regulatine  the 
time  of  pavment,  which  it  is  conceded  was 
adopted  subsequent  to  the  issuing  of  the  cer- 
tificates. The  latter  provides  thai,  u]>on 
certain  conditions,  which  have  been  complied 
with,  benefits  shall  be  paid  at  the  end  of 
seven  years,  while  th^  .by-law  provides  that 
such  benefits  shall,  when  found  correct,  be 
adjusted  within  ninety  days  from  the  ex- 
piration of  the  certificate.  While  it  is  true, 
the  certificate  is  accepted  subject  to  all  laws 
which  might,  after  its  date,  be  enacted  by 
the  order,  yet,  inasmuch  as  by  the  third  sec- 
tion of  the  charter  it  Is  provided  that  bene- 
fits shall  be  paid  as  may  be  provided  eithei 
by  the  by-laws  or  in  the  certificate  of  mem- 
bership, the  provision  as  to  time  of  payment 
when  found  in  the  latter  should  govern.  In 
the  recent  case  of  Cohen  v.  Supreme  Sitting 
of  0.  L  H.  (Mich.)  2  Det.  L.  N.  93.  In 
construing  a  similar  certificate,  it  was  said  : 
**  The  reference  to  the  laws  of  the  association 
in  the  present  case  cannot  be  said  to  relate 
to  the  time  of  payment,  but  rather  to  the  af- 
firmative obligations  assumed  by  the  holder 
of  the  certificate.  Especially  is  this  so  in 
view  of  the  fact  that  the  articles  of  associa- 
tion expressly  provide  that  the  amount  shall 
be  paid  at  such  times  as  may  be  provided  by 
the  laws  governing  such  payment  or  In  the 
certificate  of  membership.  The  fundamental 
law,  therefore,  recognized  the  time  of  pay- 
ment as  fixed  by  the  certificate,  and  the  by- 
law subsequently  passed  applied  only  tosocb 
certificates  as  by  their  terms  made  the  sum 
payable  at  the  time  fixed  by  the  by-law." 
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In  addition  to  tliis,  being  creditors,  the  ap- 
pellees are  entitled  to  payment  wlietlier  their 
attachments  are  valid  or  not,  and  under  our 
raling  in  the  case  of  Day  y.  Boital  Tdeg. 
Go,  66  Md.  854,  it  is  clear  the  fund  should 
he  distributed  by  the  Maryland  receivers  to 


the  payment  of  debts  established  in  this  pro- 
ceeding, and  the  balance.  If  any,  should  be 
paid  over  to  the  Ind iana  recei  ver.  It  f ol  lows 
that  the  order  appealed  from  must  be  af- 
firmed. 

Order  affirmed,  with  caeU, 


SOUTH  DAKOTA  SUPREME  COURT. 


Samuel  NIXON  ei  al.,  Beepts., 

r. 

James  G.  REID  et  al.^  Appte. 

1.  The  power  to  (pfmat  ferry  loaaca  or 
lioenaes  belonips  to  tbe  police  power 

of  the  state,  and  may  be  exercised  upon  navigable 
rivers,  subject  to  tbe  power  of  Congrefls  to  super- 
sede the  subordinate  control. 

2.  A  ferrjr  leaee  ip:*aAted  under  a  stat- 
ute which  allows  to  ail  who  choose  the  prlyilefre 
of  bidding  therefor  is  not  within  the  prohibition 
of  tbe  onranio  act  of  Dakota  territory  as  to 
'^grantingr  prlYste  charters  or  especial  privileges:** 
or  ttae  constitutional  provision  against  **  private 
or  special  laws*'  authorizing  ferries. 

3.  The  rl^ht  to  establish  a  ferry  at  a 
certain  place  on  a  river  within  tbe  Jurisdic- 
tion of  county  commissioners  may  be  granted  by 
them  so  far  as  their  jurisdlcdon  goes,  although 
tbe  oppoedte  side  of  the  river  is  within  an  Indian 
reservation. 

4«  A  ferry  lease  for  live  years  with  a  priv- 
ilege of  five  or  ten  more  years  at  the  option  of 
the  licensee  is  not  in  excess  of  tbe  power  to  grant 
a  lease  for  a  term  not  exceeding  fifteen  years. 

6.   An  asslfrnment  of  a  ferry  lease  is  not 

invBlid.  at  least  when  It  Is  made  with  consent  of 
the  state  by  its  agents. 
6.  A  ferry  license  is  exclusive  of  the  right 
to  operare  any  other  f6rry  within  the  limits  pre- 
scribed where  the  law  pV'ovides  that  no  other  li- 
cense shall  k>e  granted  withm  2  miles  on  either 
side. 

(April  18, 1898.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Circuit  Court  for  Potter  County  in 
favor  of  plain tiJBTs  in  an  action  to  enjoin  the 
defendants  from  operating  the  ferry  across  the 
Missouri  rirer  at  Forest  City.     Affirmed, 

The  facts  are  stated  in  tbe  opinion. 

Memre,  Crn^^ord  ft  Deljaad  and  John 
A.  Holmes*  for  appellants: 

A  franchise  is  not  a  subject  of  sale  and  trans 
fer  unless  the  law  by  some  positive  provision 
has  made  it  so,  and  pointed  out  the  method  by 
'Which  the  transfer  may  be  effected  and  such 
method  must  be  followed  in  mailing  a  sale  and 
transfer  of  franchise. 

Munroe  y.  ITiomas,  6  Cal.  470;  Thomas  v. 
Armetranff,  7  Cal.  286;  Wood  v.  Truekee  Tump. 
Co.  24  Cal.  474;  Montgomery  v.  Multnomah  R. 
Co.  11  Or.  844;  ^ewnrt  y.  Jonee,  40  Mo.  141; 
Morawetz,  Priv.  Corp.  §§  9^,  925.  92«,  929; 
2>ay  V.  SUtson,  8  Me.  370;  Memphis  dL.  R  Go. 
V.  Berry,  112  U.  B.  609,  28  L.  ed.  887;  StaU, 

NOTB.— As  to  the  obligation  to  operate  a  ferry 
under  a  franchise,  see  Brownell  ▼.  Old  Colony  R. 
•Oa  (Mass.)  29  L.  B.  A.  lUS. 
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\iiy.  Gen.,  v.  Sherman.  23  Ohio  St.  411;  Ran- 
folph  V.  Lamed,  27  N.  J.  Eq.  567;  Palestine 
V.  Barnes,  50  Tex.  588;  Carpenter  v.  Black 
Hawk  Gold  Min.  Go.  65  N.  Y.  43;  Pierce  ▼. 
Enury,  82  N.  H.  484;  Brancfi  v.  Jesup,  106  U. 
S.  468.  27  L.  ed.  279;  Knott  y.  Frush,  2  Or. 
287.  Ragan  v.  McCoy,  29  Mo.  867;  The  Mav- 
erick, 1  Sprague,  24;  Ammant  v.  Ifeto  Alexan- 
dria db  P.  Tump.  Rood  Co.  18  Serg.  &  R.  210, 
15  Am.  Dec.  593;  Lombard  v.  Cheecer,  88  111. 
478;  Sullivan  ▼.  Lafayette  County  Supers.  58 
Miss.  791;  Sealy.  Donnelly,  60  Miss.  662;  Her- 
man, Executions.  ^fi  181, 861;  Ang.  &  A.  Priv. 
Corp.  191;  Redf.  Railways.  §§  4l9, 422;  Freem. 
Executions,  g  179. 

Where  the  mode  of  contracting  is  prescribed 
and  limited  by  statute  that  mode  is  exclusive 
and  must  be  pursued  or  the  contract  will  not 
bind  the  corporation. 

DUl.  Mun.  Corp.  §  499. 

The  construction  of  a  legislative  grant  em- 
anating from  the  sovereign  power  is  taken  most 
strongly  against  the  grantee  where  there  is 
doubt  as  to  the  meaning  of  tbe  statute. 

MilU  V.  8t.  Clair  Gounty,  27  111.  197;  Cooley, 
Const.  Lim.  896. 

Where  the  charter  or  incorporating  act  re- 
quires officers  to  award  contracts  to  lowest 
bidders  a  contract  made  in  violation  of  its  re- 
quirements is  illegal  and  the  corporation  may 
plead  its  illegality  in  defense. 

Dill.  Mun.  Corp.  §  466;  Brady  v.  I^ew  York, 
20  N.  Y.  812;  Stuart  y.  Cambridge,  125  Mass. 
102. 

If  tbe  lowest  bidder  is  required  to  give  se- 
curity, and  the  law  requires  public  notice  of 
proposals,  any  contract  without  a  compliance 
with  the  law  is  unauthorisced  and  void. 

Dickinson  v.  Poughkeepsie,  75  N.  Y.  65;  R$ 
Eager,  46  N.  Y.  100;  Maxwell  v.  Stanidaus 
County  Supers.  58  Cal.  889;  Bigler  v.  New  York, 
5  Abb.  N.  C.  51;  San  V^rancisco  &  0.  R.  Co. 
V.  Oakland,  48  Cal.  508;  Mitchell  v.  Milwaukee, 
18  Wis.  98;  WelU  v.  Burnham,  20  Wis.  1 18; 
Hasbroucky.  Milwaukee,  21  Wis.  218;  Nashy. 
St.  Paul,  11  Minn.  174. 

A  ferry  franchise  is  real  estate  and  can  be 
transferred  in  accordance  with  the  provisions 
of  the  statute  in  reference  to  conveyances. 

Dundy  y.  Chambers,  28  111.  869;  8  Kent, 
Com.  p.  458;  1  Hilliard,  Real  Prop.  1;  Price  v. 
Price,  6  Dana,  107;  MuUis  y.  Gavins,  5  Blackf. 
77;  Jejfersonrilley.  Louisoille  dh  J.  S.  Ferry  Go. 
27  Ind.  100,  89  Am.  Dec.  495;  Ilorsley  y.  Da- 
mon, 1  Blackf.  491. 

Granting  a  ferry  license  does  not  authorize 
the  holder  thereof  to  use  the  land  of  another 
without  his  consent  or  without  due  compensa- 
tion. 

Prosser  y.  Wapello  County.  18  Iowa.  827; 
Prosser  y.  Davis,  18  Iowa,  867;  Santfford  y. 
Martin,  81  Iowa,  67. 
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This  lease  does  Dot  in  terms  nor  in  l^gal  ef- 
fect grant  an  exclusive  ferry  privilege. 

Fanning  v.  Gregoire,  57  U.  S.  16  How.  6d4, 
14  L.  ed.  1048. 

A  legislative  grant  is  not  necessarily  excla- 
sive»  nor  is  the  one  in  qacstion. 

Paio&r  V.  Athens,  99  N.  Y.  592;  High,  InJ. 
§  595;  2  Wasbb.  Real  Prop.  pp.  273.  278;  Pro 
prietors  of  Fideataqtia  Bridge  v.  Neto  Edmpshire 
Briclge,  7  N.   H.   59;  Proprietors  of  Charles 
River  Bridge  v.  Proprietors  of  Warren  Bridge, 

7  Pick.'844,  86  U.  S.  11  Pet.  420. 9  L.  ed.  778; 
Richmond,  F.  d  P,  R.  Oo,  v.  Louisiana  R.  Co, 
54  U.  S.  18  How.  71. 14  L.  ed.  55;  Redf.  Rail- 
ways, 181;  Fan  v.  Suiter  County,  21  Cal.  252; 
Fort  Plain  Bridge  Co.  v.  Smith.  80  N.  Y.  61; 
Mohawk  Bridge  Co,  v.  UUea  d  8.  R,  Co,  6 
Paijje,  554;  Oswego  Fnlls  Bridre  Co,  v.  Fish,  1 
Barb.  Ch.  547;  Bvsh  v.  Peru  Bridge  Co,  8  Ind. 
21 ;  Ferrin  v.  Oliter,  1  Minn.  203. 

A  ferry  privilege  is  a  franchise. 

Rohn  V.  Harris,  180  111.  525;  7  Am.  &  Eng. 
Enc.  Law,  pp.  42,  48;  Montgomery  v.  Multno- 
mah R.  Co,  11  Or.  844;  2  Wasbb.  Real  Prop. 
268,  8d  ed.  269;  Truekee  d  T,  Tump,  Road  Co, 
V.  Campbell,  44  Cal.  89;  Etans  v.  Hughes  County, 

8  S.  D.  580;  8  Kent,  Com.  459. 

PlaintlUs  must  fully  comply  with  all  the  pro- 
visions of  the  grant  and  the  laws  before  they 
can  brlDg  an  action  for  injunction  for  inter- 
fereDce  with  an  alleged  vested  ri(rbt. 

Norris  v.  LapsUy,  5  Cal.  47;  Walker  v.  Armr 
strong,  2  Kan.  198;  Mills  v.  Brown,  3  III.  548. 

Where  the  conditions  and  requirements  of 
the  ferry  lease  have  not  been  observed  by.  the 
lessee  the  lease  may  be  declared  forfeited  by  a 
court  of  equity. 

Phillips  V.  Bloomington,,  1  G.  Greene.  498. 

Plaintiffs  must  show  an  exclusive  ferry  priv- 
ilet^e  in  order  to  maintain  this  injunction. 

Hiph,  Inj.  §  587,  595;  Butt  v.  Colbert,  24 
Tex.  855. 

A  simple  grant  of  the  right  to  establish  a 
public  ferry  cannot  be  construed  to  be  exclu- 
sive but  is  subject  to  such  future  grants  as  the 
public  convenience  may  require. 

Bus/i  V.  Peru  Bridge  Oo,  8  Ind.  21;  State  v. 
Wise,  7  Ind.  645;  MeEwen  v.  Taylor,  4  G. 
Greene,  532;  Oales  v.  Anderson,  18  III.  418; 
Coolev,  Const.  Lim.  896;  Harrison  v.  State,  9 
Mo. 5^6;  Cayvga  Bridge  Co,Y.Magee,6  Wend. 85. 

The  entire  country  bordering  on  the  Missouri 
river  opposite  the  western  boundary  of  Potter 
county  is  an  Indian  country  inhabited  exclu- 
sively by  the  Sioux  tribe  of  Indians;  and  Con- 
gress had  the  sole  power  to  regulate  commerce 
with  that  tribe  of  Indians  as  well  as  among  the 
several  states. 

Fed.  Const.  §  8,  art.  1. 

Whatever  traflSc  existed  in  that  Indian  coun- 
try the  same  must  be  presumed  to  be  confined 
to  the  Indian  tribe  and  to  the  maintenance  of 
government  relations  therewith  under  the  Fed- 
eral laws. 

Ordronaux,  Constitutional  Legislation,  475, 
476;  Worcester  v.  Georgia,  31  U.  8.  6  Pet.  515, 
8  L.  ed.  488;  Gibbons  v.  Ogden,  22  U.  S.  9 
Wheat.  196. 6  L.  ed.  70:  Story.  Const.  §§  1061. 
1072;  The  Passenger  Cases,  48  U.  S,  7  How. 
288,  12  L.  ed.  702;  United  States  v.  HoUiday, 
70  U.  8.  8  Wall.  417.  18  L.  ed.  185;  Brown  v. 
Maryland,  35  U.  S,  12  Wheat  445,  6  L.  ed. 
6«7. 
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The  term  ''commerce"  in  the  Constitution 
also  includes  navigation  aa  well  aa  traffic  in  its 
ordinary  signification. 

PeojM  V.  Brooks,  4  Denio.  469. 

The  authority  of  the  states  is  subordinate 
and  subject  to  the  ri^ht  of  the  general  govern- 
ment to  control  navigable  streams,  and  the  su- 
preme and  exclusive  control  is  ultimately  iD 
the  Federal  Congress. 

Elliott,  Roads  &  StreeU,  p.  27;  Weld  y.  Chap- 
man, 2  Iowa,  524;  Comp.  Laws,  g§  1861,  1866; 
Ross  V.  Page,  6  Ohio,  166;  Gear  v.  Bulierdiek, 
84  111.  74. 

The  statute  is  in  conflict  with  U.  S.  Rev. 
Stat.  §  1889,  which  expressly  forbids  the  grant- 
ing of  exclusive  privileges  in  the  then  territory 
of  Dakota. 

Elk  Point  V.  Vaughn,  1  Dak.  108. 

A  ferry  franchise  is  a  special  or  royal  priv- 
ilege*. 

IBouvler.Law  Diet,  title,"  Franchise;"  Aug, 
&  A.  Priv.  Corpi  §  4;  Galifornia  State  Tel^. 
Co,  V.  Alta  Teleg.  Co.  22  Cal.  408;  Perris  v. 
Higley,  87  U.  S.  20  Wall.  880,  22  L.  ed.  883; 
Cooley,  Const  Lim.  44;  Butchers^  Union,  S,  H. 
d  L,  S.  L,  Co,  V.  Crescent  City,  L,  S.  L.  d  S. 
H.  Co,  111  U.  8.  746,  28  L.  ed.  585;  Proprie- 
tors  of  Charles  River  Bridge  v.  Proprietors  of 
Warren  Bridge,  86  U.  8.  11  Pet.  482,  9  L.  ed. 
779;  Truekee  d  T.  Tump,  Road  Co,  v.  Camp- 
bell,  44  Cal.  89;  Atkinson  v.  Marietta  d  C.  R. 
Oo,  15  Ohio  St.  21. 

Messrs.  Robert  B.  Fisk  and  I.  J.  EaleB» 
for  respondents: 

While  it  may  be  true  that  ''as  a  general  rule" 
francbises  are  not  the  subject  of  sale,  it  is  also 
and  equally  as  true  that  the  state,  the  sovereign 
power,  in  which  all  franchises  primarily  rest, 
may,  by  law,  mtike  them  so. 

Ferry  privileges,  or  ••franchises,"  do  not  rest 
upon  exactly  the  same  basis  as  the  charters  of 
private  corporations,  io  other  states,  created, 
as  a  rule,  by  special  and-  private  act  of  the  leg- 
islature. ' 

8  Am.  &  Eng.  Enc.  Lew,  p.  585;  Morawetz, 
Priv.  Corp.  ^  922. 

A  ferry  franchise  is  real  estate  and  must  be 
conveyed  as  real  estate. 

Ferry  franchises  are  assignable,  or  transfer- 
able. 

2  Bl.  Com.  87;  Kent,  Com.  458;  Bowman  v. 
Wathen,  2  McLean  876;  FelUm  v  Dealt.  22  Vt. 
170,  54  Am.  Dec.  61;  Benson  v.  New  York,  10 
Barb.  223;  Ladd  v.  Ghotard,  Minor  (Ala.) 
866:  Lewis  v.  Intendant,  7  Ala.  85:  Peter  y. 
KendaU,  6  Barn.  &  C.  708;  Willoughby  v.  Hor- 
ridge,  12  C.  B.  742;  Billinos  v.  Breinig,  45 
Mich.  65;  Comp.  Laws,  §§  2675,  2686. 

Appellants  in  this  action  are  not  the  proper 
parties  to  question  the  right,  under  that  fran 
chise,  of  the  respondents. 

Tugwell  v.  Eagle  Pass  Ferry  Co.  74  Tex.  480 
Havnes  v.  WeUs,  26  Ark.  464;  Costar  y.  Brush 
25  Wend.  628;  People  v.  Baboock,  11  Wend. 
587;  8  Am.  &  Eng.  Enc.  Law.  p.  684i/ 
Dunham  v.  Isett,  15  Iowa,  298;  McAllister  v. 
Plant,  54  Miss.  106;  New  York  v.  Stann,  106 
N.Y.I. 

The  powers  exercised  by  the  territorial  legis- 
latures are  nearly  as  extensive  as  those  exer- 
cised by  any  state  legislature. 

Rornbuckle  v.  Toombs,  85  U.  8. 18  Wall.  655,. 
21  L.  ed.  967;  Clinton  v.  Englebrecht,  80  U.  S. 
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13  Wall  441,  20  L.  ed.  660;  Territory,  Me- 
Mahon^  T.  (y Connor,  5  Dak.  405,  8  L.  R.  A. 
355. 

The  authority  to  establish  ferries  lies  "within 
the  scope  of  that  immense  mass  of  undele- 
gated powers  which  are  reserved  to  the  states 
ffespectivel  y*  ** 

Conteay  y!  Taylor,  66  TJ.  S.  1  Black,  603.  17 
L.  ed.  191;  Swan  y.  William,  2  Mich.  427; 
Clinton  y.  EnffUbreehi,  80  U.  B.  18  Wall.  484, 
20  L.  ed.  669. 

The  legislatures  of  the  territories,  Dakota  in- 
cluded, haye,  and  always  haye  had.  the  right 
and  the  power,  the  same  as  state  legislatures, 
to  establish  public  ferries. 

The  'or"  in  §  1889.  U.  8.  Rev.  Slat,  read- 
ing: "The  legislative  assemblies  of  the  several 
territories  shall  not  grant  private  charters  or 
especial  privileges."  is  used  as  interpretative  or 
explanatory  of  preceding  words. 

Arthur  v.  Gumming,  91  U.  8.  862,  28  k  ed. 
438;  Brawn  v.  Com.  8  Mass.  59;  State  v.  Gil- 
tert,  18  Vt.  647;  Com.  v.  Qrey,  2  Gray,  502,  61 
Am.  Dec  476;  Clifford  v.  StoU,  29  Wis.  327. 

This  section  is  purely  and  simply  a  prohibi- 
tion against  the  creation  of,  or  a  granltn^  of, 
''especial  privileges"  to  corporations  by  private 
statute. 

mk  Point  v.  Vaughn,  1  Dak.  108;  Alger  v. 
ITiU,  2  Wash.  844;  Seattle  v.  Tester,  1  Wash. 
Terr.  572. 

Congress  never  intended  or  understood 
g  1889  as  restricting  the  territorial  legislatures 
from  establishing  public  ferries. 

WelU  v.  Oregon  A  C.  B.  Co,  15  Fed.  Rep. 
5G1 ;  WelU,  F,  dt  Co.  v.  Northern  P.  R.  Co.  28 
Fed.  Rep.  469. 

If  the  legislature  is  prohibited  only  from 
|:nssing  'Mocal  or  special  laws,"  on  any  given 
subject,  it  is  allowable  to  that  legislature  to 
p.'iss  general  laws  on  the  same  subject. 

Uenderion  v.  Ogden  City  R.  Co.  7  Utah,  199; 
: -J' them  P.  R  Co.  v.  Orton,  6  Sawy.  167; 
?^rye  v.  Partridge,  82,  111.  267:  Elk  Point  v. 
Vaughn,  iupra;  Proprietors  of  Charles  River 
Bridge  v.  Proprietors  of  Warren  Bridge,  86  U. 
S.  11  Pet.  420,  9  L.  ed,  778;  Evans  v.  Hughes 
County,  6  Dak.  102. 

If  the  court  now  decides  the  law  anconstitu- 
iional,  respondents  nevertheless  must  prevail 
in  this  action. 

At  the  October,  1888,  term  of  the  territorial 
supreme  court,  that  court  in  Evans  v.  Hughes 
County,  supra,  decided  the  ferry  law  as  not  in 
conflict  with  §  1889,  U.  8.  Rev.  Stat.  In 
April.  1889,  and  after  that  decision  had  been 
rendered  and  while  that  decision  still  stood  un- 
disturbed, as  the  judicial  interpretation  of  this 
law,  by  the  highest  court  of  the  territory,  the 
county  commissioners  of  Potter  county,  and 
Bullard,  the  grantor  of  respondents,  relying 
upon  the  letter  and  upon  the  judicial  deter- 
mination of  the  constitutionality  of  this  law, 
entered  Into  the  contract  or  lease,  for  the 
ferry. 

llie  rights  of  respondents,  acquired  at  the 
time  they  were,  cannot  be  disturbed  by  the  de- 
cision of  this  court. 

Graves  v.  Slaughter,  40  U.  8.  15  Pet.  449. 10 
L.  ed.  800;  Botoan  v.  Runnels,  46 IJ.  8.  5  How. 
185,  12  L.  ed.  87;  Ohio  Life  Ins.  A  T.  Co.  v. 
Debolt,  57  U.  8. 16  How.  481.  14  L.  ed.  1008; 
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Gelpeke  v.  Dubuque,  68  U.  S.  1  Wall.  175.  17 
L.  ed.  520;  Havemeyer  v.  L'Wn.  County  Supers. 
70  U.  8.  8  Wall.  294, 18  L.  ed.  38;  Thompwn  v. 
Lee  County,  70  U.  8.  3  Wall.  327,  18  L.  ed. 
177;  MitcheU  v.  Burlington,  71  U.  8.  4  WaU. 
27^.18  L.  ed.  350;  Chicago  v.  Sheldon,  76  U.  8. 
9  Wall.  50,  19  L.  ed.  594;  Kenosha  v.  Lamson, 
76  13.  8.  9  Wall.  477.  19  L.  ed.  725;  Oleott  v. 
Fond  du  Lae  County  Supers,  88  U.  8. 16  Wall. 
678,  21  L.  ed.  3S>;  Fairfield  v.  Gallatin 
County,  100  IJ.  8.  47.  25  L.  ed.  544;  Douglass 
V.  Pike  County,  101  U.  8.  686,  25  L.  ed.  971; 
Louisiana  v.  Pilsbury,  105  U.  8.  278.  26  L.  ed. 
1090;  State  v.  MiUer,  50  Mo.  129;  Southern  P. 
R.  Co.  V.  Orion,  6  8awy.  157. 

A  public  ferry  is  a  public  highway  of  special 
description. 

Sullivan  v.  Lafayette  County  Supers.  58 
Miss.  790;  Com.  v.  Bacon,  18  Bush,  210. 

The  laying  out  of  roads,  highways,  and  the 
erection  of  bridges,  and  the  establishment  of 
ferries  rest  entirely  and  exclusively  within  the 
realms  of  the  royal  prerogative. 

An  estate  in  such  a  franchise  and  an  estate  in 
land  rest  upon  the  same  principle. 

3  Kent,  Com.  459. 

A  ferry  is  in  respect  of  the  landing  place  and 
not  of  the  water.  The  water  may  be  to  one. 
and  the  ferry  to  another. 

18  Vin.  Abr.  208. 

A  ferry  franchise,  being  a  portion  of  the 
prerogative  of  the  sovereign,  reposed  in  the  sub- 
ject, is  not  at  all  dependent  on  the  owneisbip 
of  the  land  at  the  river's  edge;  riparian  rights 
and  ownership  are  not  elements  of  the  fran- 
chise, nor  are  they  sufficient,  or  any,  founda- 
tion for  the  ferry  rights. 

Columbia  Delaware  Bridge  Co.  v.  Geiss^,  38 
N.  J.  L.  39;  SuUican  v.  Lafayette  County 
Supers,  supra;  Trustees  of  Schools  v.  Tat  man, 
13  111.  27;  Walker  v.  Armstrong,  1  Kan.  198. 

Ferry  franchises  are  granted  by  the  state. 

Gibbons  v.  Ogden,  22  U.  8.  9  Wheat.  1.  6  L. 
ed.  23;  Fanning  v.  Gregoire,  57  U.  8.  16  How. 
524,  14  L.  ed.  1043;  Chicago  A  N.  W.  R.  Co. 
v.  Puller,  84  U  8.  17  Wall.  560,  21  L.  ed.  710; 
Mills  V.  St.  Clair  County,  7  111.  197. 

The  privilege  of  the  license  may  not  be  as 
valuable  to  the  grantee,  by  not  extending  across 
the  river,  but  as  far  as  it  does  extend,  he  is  en- 
titled to  all  the  provisions  of  the  law,  the  object 
of  which  was  to  secure  the  exclusive  privilege 
of  maintaining  a  ferry  at  a  designated  place. 

People  v.  mbcock,  11  Wend.  590;  Boumian 
v.  Wathen,  2  McLean.  877;  Memphis  v.  Over- 
ton, 8  Yerg.  890;  Phillips  v.  Bloomington,  1  Q. 
Greene.  498;  Hudson  County  Chosen  Free- 
holders v.  State,  New  Jersey  B.  db  T.  Co.,  24  N. 
J.  L.  728;  MilU  v.  St.  aair  County,  49  U.  8. 
8  How.  569,  12  L.  ed.  1201;  Fanning  v. 
Gregoire,  supra;  New-Port  v.  Taylor,  6  J.  J. 
Marsh.  184;  TugweU  v.  EagU  Pass  Ferry  Co, 
74  Tex.  480;  ColumHa  Delaware  Bridge  Co.  v. 
Geisse,  supra. 

All  ferries  are  exclusive. 

MiUs  v.  St.  Clair  County,  7  HI.  197,  49  U.  8. 
8  How.  569,  12  L.  ed.  1201;  Com.  y.  Bacon,  18 
Bush,  210;  California  StaU  Teleg.  Co. 
v.  Alta  Teleg.  Co.  22  Cal,  398;  Hanson 
y.  Webb,  8  Cal.  237;  Norris  v.  Farmer^  db  T. 
Co.  6  Cal.  594,  65  Am.  Dec.  535;  Chard 
V.  Stone,  7  CaL  117;   Murray  y.  Menrfee,  20 
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Ark.  561,  Paioer  ▼.  AthenM,  99  N.  Y.  592;  Wal- 
ker V.  Armstrong,  2  Kan.  198;  Phillips  v. 
Bloomingion,  hupra. 

With  the  mere  establishment  of  such  ferries, 
interstate  or  between  a  state  and  an  Indian 
country,  with  the  granting  of  such  franchises, 
with  the  character  of  franchise  that  the  state 
may  arrant,  Congress  has  nothing  whatever  to 
do,  has  no  concern. 

Qibbons  V.  Ogden^  and  Fanning  v.  Qregaire^ 
Bupra;  Conway  y,  Taylor,  66  U.  S.  1  Black, 
608,  17  L.  ed.  191;  Carroll  v.  Carnal,  108 
Mo.  651;  Oulf,  C.  dS,  F.  R.  Co,  y,  Dwyer,  75 
Tex.  572;  Tvgwell  v.  Eagle  Pass  Ferry  Co, 
supra;  Wiggins  Ferry  Co.  v.  East  St.  Lout's, 
107  U.  S.  865,  27  L.  ed.  419;  Cardwell  v. 
American  Hirer  Bridge  Co,  118  U.  8.  205,  28 
L,  ed.  959;  Chicago  <fc  JV.  W.  R  Co.  v.  Fuller, 
84  U.  8.  17  Wall.  560,  21 L.  ed.  710;  Eseanaba 
dt  L.  M,  Transp.  Co.  v.  Chicago,  107  U.  8. 678, 
27  L.  ed.  442;  Parkersbvrg  dh  O,  R.  Transp. 
Go.  V.  ParkerOmrg,  107  U.  S.  691,  27  L.  ed. 
584;  Starin  y.  New  York,  115  U.  8.  248,  29  L. 
ed.  888. 

The  condition  of  the  country  on  the  other 
side  of  the  river  is  not  a  material  fact  in  this 
case  at  all. 

United  States  v.  Cook,  86  U.  S.  19  Wall.  591, 
22  L.  ed.  210;  Cooley,  Const.  Lim.  5th  ed.  7S6. 

The  proprietary  right  of  the  United  States 
can  in  no  respect  restrict  or  modffy  the  exer- 
cise of  this  sovereign  power  by  a  state. 

West  River  Bridge  Co.  y.  Dix,  47  U.  8.  6 
How.  507,  12  L.  ed.  585;  6  Am.  &  Eng.  Enc. 
Law,  Eminent  Domain,  512,  note,  1. 

When  a  person  has  bid  the  highest  amount 
of  rent  for  a  ferry  franchise,  and  secured  the 
payment  of  the  same,  the  county  commission- 
ers shall  enter  into  a  contract  with  him,  a  lease 
of  the  ferry  franchise,  or  of  the  ferry. 

The  same  rule  should  be  applied  to  the  con- 
struction of  that  contract  as  to  any  other  con- 
tract 

Starin  v.  New  York,  106  N.  Y.  82;  Hvssey 
y.  Field,  Gale,  165;  Letton  v.  Ooodden,  14  L. 
T.  N.  8.  298;  FlelcJter  v.  Peek,  10  U.  8.  6 
Cranch,  87,  8  L.  ed.  162;  United  States  y. 
Quincy,  71  U.  8.  4  Wall.  535.  18  L.  ed. 
403. 

The  transfer  by  the  original  holder,  with  the 
consent  of  the  granting  authority,  the  board  of 
supervisors,  transferred  the  franchise. 

People  V.  Duncan,  41  Cal.  507. 

Appellants  cannot*  be  heard  to  attack  the 
franchise  collaterally. 

Bvsh  V.  Peru  Bridge  Co.  8  Ind.  21;  Cham- 
pion y.  Minnehaha  County  Comrs.  5  Dak.  416; 
Qales  y.  Anderson,  18  111.  418;  Truckee  A  T. 
Tump.  Road  Co.  v.  Campbell,  44  Cal.  89;  Cali- 
fornia State  Teleg.  Co.  v.  Alia  Teleg.  Co.  22 
Cal.  403;  Natoma  Water  dk  If.  Co.  v.  Clarkin, 
14  Cal.  544;  Capital  City  Ferry  Co.  v.  Cole  & 
C.  Transp.  Co.  51  Mo.  App.  229;  New  Albany 
dh  3.  R.  Co.  y.  Huff.  19  Ind.  315;  EarreU  v. 
EUsworth,  17  Ala.  576;  Douglass^  Appeal,  118 
Pa.  65;  Southern  P.  R.  Co.  v.  Orion,  6  Sawy. 
181:  4  Am.  &Eng.  Enc.  Law,  p.  198;  Tvgwell 
V.  Eagle  Pass  Ferry  Co.  74  Tex.  480;  Starin  v. 
New  fork,  supra;  iSmith  v.  Sheeley,  79  U.  8. 12 
Wall.  858,20  L.  ed.430;  Hanger  y.  Little  Rock 
Junction  Railway,  52  Ark.  61:  Midland  Ter- 
minal dt  F.  Co.  y.  Wilson,  28  N.  J.  Eq.  537; 
CarroU  v.  CampbeU,  110  Mo.  557. 
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Cor  sent  P.  J.,  delivered  the  opinion  off 
the  court : 

This  is  an  appeal  by  the  defendants  from 
an  order  overruling  a  demurrer  to  the  com- 
plaint.    The  plaintiffs,  under  a  claim  to  ai» 
exclusive   franchise  for  establishing  a  ferry^ 
across  the  Missouri  river  at  Forest  City,  ii» 
Potter  county,  instituted  this  action  toenjoiik 
the  defendant  from   maintaining  and  oper> 
ating  an  opposition  ferry  at  that  place.    The 
demurrer  is  interposed  upon  two  grounds, 
namely,  that  the  cx>mplaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,, 
and  that  the  ferry  lease,  as  alleged  in  saiti 
complaint,  is  illegal  and  void,    under  the- 
laws  of  this  state.     The  complaint  states  the- 
facts  very  fully  upon  which  the  plaintiffs 
rely  to  maintain   their  actions,  but  a  brief 
summary  is  all  that  will  be  necessary  to  an 
understanding  of  the  questions  presented  for 
our  determination. 

It  is  alleged  that  in  April,  1889,  the  board 
of  county  commissioners  of  Potter  county 
granted  to  one  Francis  6.  BuUard  a  lease  of 
an  exclusive  ferry  privilege  on  the  Missouri 
river,  at  a  point  on  the  east'side  of  said  river, 
known  as  "* Steamboat  Landing,"  for  a  term 
of  five  years  from  and  after  April,  1889,  with 
the  refusal  to  said  Bui  lard  for  a  further  term 
of  hye  years,  and  for  a  second  extension  of 
five  years ;  that  a  contract  was  duly  entered 
into  between  said  Bullard  and  the  said  board 
of  county  commissioners,  a  copy  of  which  is 
given  in  the  complaint;  that  said  Bullard 
thereafter  set  up,  operated,  managed,  and 
conducted  a  ferry,  and  continued  to  operate 
the  same  until  March  27,  1894;  that,  upon 
the  said  last  date  mentioned,  the  said  Bullard 
duly  assigned  and  transferred  to  the  plaintiffs 
all  his  rights  and  privileges  under  said  lease, 
a  copy  of  which  assignment  is  made  part  of 
the  complaint;  that  In  April,  1894,  the- 
plaintiffs  applied  to  the  pos^rd  of  county  com- 
missioners of  said  Pott^<^r  county  for  an  ex- 
tension of  said  ferry  i^rlvilege  for  an  addi- 
tional term  of  five  years,  and  for  an  approval 
of  the  transfer  of  said  lease  to  tl\ese  plain- 
tiffs ;  that  said  board  duly  passed  a  resolutior* 
approving  said  assignment  and  transfer  of 
said  frandiise  to  the  plaintiffs,  and  extend- 
ing said  lease  for  the  term  of  five  years,  whicU 
application  and  resolution  are  fully  set  out 
in  the  complaint;  that  the  plaintiffs  duly 
executed  a  bond  as  required  by  law,  and  since^^ 
March  27,  1894,  have  been  running,  manag- 
ing, operating,  and  conducting  said  ferry, 
with  ample  facilities  for  transacting  all  such 
ferry  business;  that  they  have  paid  to  the- 
county,  as  provided  in  said  contract,  all  rents 
due  thereon ;  that  defendants  have  combined 
themselves  into  an  association,  calling  them- 
selves the  "Citizens'  Ferry  Company,"  and 
have  caused  to  be  built  a  ferryboat,  and. 
without  right  or  authority,  have  been  run- 
ning the  same  from  said  Steamboat  Land- 
ing, in  opposition  to,  and  in  competition 
with,  said  ferry  of  these  plaintiffs;  and  tliMt 
said  defendants  threaten  to  continue  to  oper- 
ate said  ferry,  to  the  irreparable  damage  of 
the  plaintiffs.  Plaintiffs  pray  that  an  in- 
junction may  issue  restraining  the  defendants, 
from  continuing  to  operate  said  oppositiozk- 
ferry. 
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Tbe  appellants  contend:  First.  That  the 
ferry  law  of  this  state  was  passed  in  contra- 
▼ention  of  the  organic  act  of  the  territory, 
and  Is  in  contravention  of  the  Constitution 
of  this  state,  and  is  therefore  void.  Second. 
The  contract,  bein^c  for  a  ferry  across  the 
Missouri  river  opposite  an  Indian  reserva- 
tion, is  in  contravention  of  the  laws  of  tbe 
United  States  relating  to  intercourse  with 
the  Indian  tribes,  and  is  therefore  illegal  and 
void.  Third.  That  the  contract  in  excess  of 
the  five  years  specified  as  the  first  term  was 
unauthorized  and  void ;  that,  at  the  time  this 
action  was  commenced,  said  lease  had  expired 
and  terminated.  Fourth.  That  a  ferry  lease 
is  a  franchise,  and  cannot  be  assigned  or 
transferred :  and  that  the  assigfiment  of  said 
lease  by  said  Bui  lard  to  the  plaintiffs  was 
void,  vesting,  no  right  'in  the  plaintiffs. 
AH  these  propositions  are  controverted  by 
the  responaents,  and  they  urge  that,  if  all 
the  positions  taken  by  the  defendants*  counsel 
are  conceded  to  be  correct,  vet  the  defendants 
cannot  attack  the  proceedings  or  the  fran- 
chise, as  an  action  could  only  have  been 
brought  by  and  in  behalf  of  the  state. 

Appellants  contend  that  the  act  of  the  ter- 
ritorial legislature  (being  ^§  1861-1869, 
Comp.  Laws)  providing  for  the  granting  of 
ferry  leases  was  in  conflict  with  section  1889 
of  the  organic  act  of  the  territory,  which 
prohibits  the  territories  from  ** granting  pri- 
vate charters  or  especial  privileges."  It 
might  be  sufllcient  to  say  that  the  territorial 
supreme  court  passed  upon  this  question  in 
EwinaT,  Hughes  County,  6  Dak.  102,  and  held 
the  law  was  not  in  conflict  with  the  organic 
act.  But.  as  the  decision  in  tliat  case  was  a 
memorandum  decision,  we  shall  briefly  state 
our  reasons  for  concurring  in  the  views  ex- 
pressed by  that  court. 

The  statute  relating  to  the  granting  of 
ferry  leases  was  passed  substantially  in  its 
present  form,  in  1866.,  No  act  of  Congress 
disaffirming  it  has  evl^r  been  passed.  We 
may  conclude,  therefqre,  that,  in  the  view 
of  Congress,  there  was'notliing  in  the  statute 
conflicting  with  the  organic  act.  When  an 
act  of  the  territorial  legislature  has  been  in 
force  more  than  a  quarter  of  a  century,  and 
acquiesced  in  by  Congress,  it  may  be'^safely 
assumed  that  the  law  has  received  the  im- 
plied sanction  of  Congress.  In  Clinton  v. 
EngUhreeht,  80  U.  8.  18  Wall.  484,  20  L.  ed. 
659,  the  Supreme  Court  of  the  United  States, 
in  speaking  of  a  law  of  the  territory  of  Utah, 
says :  **  In  the  first  place  we  observe  that  the 
law  has  received  the  implied  sanction  of 
Congress.  It  was  adopted  in  1859.  It  has 
been  upon  the  statute  book  for  more  than 
twelve  years.  It  must  have  been  transmitted 
to  Congress  soon  after  it  was  enacted,  for  it 
was  the  duty  of  the  secretary  of  the  territory 
to  transmit  to  that  body  copies  of  all  laws, 
on  or  before  the  1st  of  the  next  December  in 
each  year.     The  simple  disapproval  by  Con- 

fress  as  any  time  would  have  annulled  it. 
t  is  no  unreasonable  inference,  therefore, 
that  it  was  approved  by  that  bodv.**  Sec- 
tion  1889  was  amended  or  explainea  bv  Con- 
gress In  several  acts,  the  last,  to  which  we 
shall  refer,  being  the  act  of  July  80,  1886, 
in  which  it  was  provided  that  the  territor- 
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ies  shall  **not  pass  spccini  or  loral  laws  in 
any    of    the    following    enunicnited    cases: 
.    .    .    Charteri  iig  or  licensing  ferries  or  toll - 
bridges. **    It  will  be  noticed  ihut  tbe  terma 
used  are  "local  or  special   laws."    In  our 
view,  the  law  in  controversy  is  neither  local 
nor  special.     It  is  a  law  applicable  to  all  the 
counties  of  the  state  in  which  there  are  rivers 
or  streams  of  sufficient  magnitude  to  require 
the  establishment  of  ferries,  and  the  riglit  to 
bid  for  the  lease  is  open  and  free  to  all.     The 
law,  therefore,  is  neither  local  nor  special, 
in  the  sense  those  words  are  used  in  t^e  act. 
The  granting  of  ferry  licenses  or  leases  is 
peculiarly  within  the  province  of  state  leg- 
islation, and  not  less  so  of  territorial  legis- 
lation, the  territorial  legislature  being  given 
power  to  legislate  on  all  rightful  subjects  of 
legislation  not  inconsistent  with  the  Consti- 
tution and  laws  of  the  United  States.     Chiild 
V.  First  Nat.  Bank,  4  S.  D.  566 ;    Territory, 
McMnhon^  v.  0*  Connor,  5  Dak.  405,  8  L.  R. 
A.  855 ;  Conway  v.  Taylor,  66  U.  8.  1  Black, 
603,  17  L.  ed.  191.     In  speaking  of  ferries, 
tbe  Supreme  Court  of  the  United  States,  in 
the  latter  case,  says :    "*  There  has  been  now 
nearly  three  quarters  of  a  century  of  praciica) 
interpretation  of  the  Constitution.     During 
all  that  time,  as  before  the  Constitution  had 
its  birth,  the  states  have  exercised  the  power 
to  establish  and  regulate  ferries:  Congress, 
never.     We  have  sought  in  vain  for  any  act 
of  Congress  which   involves  the  exercise  of 
this  power.     That  the  authority  lies  within 
the  scope  of  'that  immense  mass'  of  undele- 
gated  powers   which   'are   reserved   to  the 
states,  respectively.'  we  think  too  clear  to 
admit  of  doubt.  **  In  view  of  the  fact,  there- 
fore, that  the  act  of  the  territory  relating  to 
leasing  ferries  has  never  been  disapproved  by 
Congress  is  general  in  its  character,  and  does 
not  grant  any  special  privilege,  but  is  open 
to  all  who  choose  to  bid  for  the  privilege  of 
establishing  a  ferry,  and  that  control  of  fer- 
ries  is   especially    within   the    legislative 
powers  of  the  state,  and  equally  so  within 
those  of   territories,  we  conclude  that  the 
claim  that  the  act  in  question  is  in  conflict 
with  the  organic  act  is  untenable.     As  stated 
by  the  supreme  court  of  the  territory  in  Evans 
V.  Hughes  County,  supra,  the  power  to  grant 
ferry  leases  or  licenses  belongs  to  the  police 
power  of  the  state,  and  may  be  exercised  upon 
navigable  rivers,   subject  to  the  power  of 
Congress  to  supersede  the  subordinate  con* 
trol.  Tiedeman,  Pol.  Powers,  626 ;  (?tWon*  v. 
Ogden,22  U.S.  9  Wheat.1,6  L.ed.  23:  Contoay 
Y.Taylor, supra;  Wiggins  Ferry  Co.T.East  St, 
Louis,  107  U.  S.  865.  27  L.  ed.  419 ;  Parker 
V.  Metropolitan  R,  Co.  109  Mass.  506 ;  People 
V.  New  York,  82  Barb.  102. 

The  contention  that  the  west  bank  of  the 
Missouri  river,  opposite  the  steamboat  land- 
ing where  the  plaintiffs  were  authorized  to 
establish  a  ferry,  is  embraced  within  an  In- 
dian reservation,  and  that  the  lease  is  there- 
fore void,  is  equally  untenable.  The  place 
where  the  ferry  is  established  being  within 
the  jurisdiction  of  the  board  of  county  com- 
missioners of  Potter  county,  that  board  was 
authorized  to  grant  the  license  or  lease. 
Whatever  rights  the  lessees  might  have  to 
land  on  the  opposite  side  of  the  river  was 
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«  matter  between  them  and  the  United  States 
government.  But  as  the  government  Is  not 
complaining  of  this  lease,  and  the  defend- 
ants are  not  asserting  any  right  under  the 
United  States  so  far  as  the  case  is  now  pre- 
sented, it  is  not  necessary  to  pass  upon  the 
question  as  to  the  rights  the  plaiotitfs  have 
under  their  license  to  land  upon  the  opposite 
bank  of  the  river.  This  is  not  a  matter,  how- 
-ever,  that  affects  the  validity  of  the  license 
to  the  plaintiffs.  This  was  so  decided  in 
the  case  of  People  v.  Bdbeoek,  11  Wend.  687. 
In  that  case,  Mr.  Justice  Nelson,  delivering 
the  opinion  of  the  supreme  court  of  New 
York,  says:  ''The  county  of  Niagara  ex- 
tends westerly  to  the  middle  of  the  Niagara 
river,  and  the  power  of  the  court  of  common 

f»leas  of  that  county  to  license  ferries  within 
ts  limits  is  without  qualification.  1  Rev. 
Stat.  p.  626,  ^  1.  So  far  as  Jurisdiction  is 
•concerned,  it  is  as  complete  over  this  river 
to  the  center  thereof,  as  over  anv  other  stream 
within  the  county.  The  privilege  of  the  li- 
cense may  not  be  as  valuable  to  the  grantee 
by  not  extending  across  the  river ;  but  as  far 
as  it  does  extend,  he  is  entitled  to  all  the 
provisions  of  the  law,  the  object  of  which 
is  to  secure  the  exclusive  privilege  of  main- 
taining a  ferry  at  a  designated  place.  The 
prohibition  in  the  8th  section  of  the  act 
■  against  using  a  ferry  without  a  license  is, 
in  terms,  co-extensive  with  the  power  given 
to  grant  a  ferry."  This  case  is  cited  with 
approval,  and  quoted  from,  in  Conway  v. 
Taylor,  supra,  which  was  also  a  similar  case, 
as  the  ferry  extended  from  Kentucky  to  the 
■state  of  Ohio.  And  see  also  Tugtoell  v.  Ea>gle 
Pass  Ferry  Co.  74  Tex.  480.  That  the  grant- 
ing of  a  ferry  license  is  not  a  regulation  of 
'Commerce  is  too  well  settled  to  require  fur- 
ther discussion.  Gibbons  v.  Ogden,  Conway 
V.  Taylor,  and  Wiggins  Ferry  Co,  v.  East  St. 
Louis,  supra;  CardweU  v.  American  River 
Bridge  Co.  118  U.  S.  206,  28  L.  ed.  959; 
Chicago  db  N.  W.  R.  Go.  v.  Fuller.  84  U.  8. 
17  Wall.  660,  21  L.  ed.  710;  Parkersburg  <& 
0.  R.  Transp.  Co.  v.  Parkersburg,  107  U.  S. 
691,  27  L.  ed.  684 ;  Tugwell  v.  Eagle  Pass 
Ferry  Co.  supra. 

It  is  next  contended  that,  while  the  board 
was  authorized  to  grant  a  lease  for  a  term 
not  exceeding  fifteen  years,  it  did  not  pos- 
sess the  power  to  grant  a  lease  for  five  years, 
with  a  privilege  of  five  or  ten  more  years, 
at  the  option  of  the  licensee.  We  are  unable 
to  discover  any  force  in  this  position.  So 
long  as  the  board  kept  within  the  limitation 
•of  fifteen  years,  we  can  discover  no  legal  ob- 
jection to  the  board  making  such  a  contract 
as  to  time,  within  the  limitation,  as  it  might, 
in  its  discretion,  deem  proper.  Again,  in 
the  case  at  bar  the  board  made  a  new  con- 
tract with  the  present  plaintiffs,  and  required 
-a  new  bond,  which  was  |[iven.  The  lease 
^as  made  to  them  in  consideration  of  their 
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agreement  to  carry  out  fully  the  terms  and 
conditions  of  said  original  contract,  and  to 
secure  which  a  new  bond  was  given.  Un- 
less the  assignment  was  void,  we  can  dis- 
cover no  legal  objection  to  the  lease  on  ac- 
count of  the  time  fixed. 

It  is  next  contended  that,  this  beine  a 
franchise,  it  was  not  assignable.  WheUier 
or  not  such  a  franchise  is  ordinarily  aaslgn- 
able,  so  as  to  bind  the  state  without  its  con- 
sent, it  is  not  necessary  now  to  decide,  as 
the  assignment  in  the  case  at  bar  was  made 
with  the  consent  of  the  st«te,  by  its  agents, 
the  board  of  county  commissioners.  People 
V.  Duncan,  41  Cal.  607. 

It  is  also  contended  that  the  lease  or  license 
is  not  exclusive,  and  that  the  defendants  had 
the  rigbt  to  establish  and  maintain  a  ferry 
at  the  place  as  klleged  in  the  complaint. 
But  the  ferr V  law  provides  that  no  other  ferry 
license  shall  be  granted  within  a  distance 
of  2  miles  thereof  across  the  same  stream. 
As  no  person  is  authorized  to  establish  or 
maintain  a  ferry  without  first  having  obtained 
a  license  therefor,  the  license  granted  is  neces- 
sarily exclusive  for  the  2  miles  on  ei- 
ther side  thereof.  Unless  the  license,  when 
granted  was  made  exclusive  by  law  for  the 
distance  specified  on  either  side  of  the  speci- 
fied point,  few  persons  would  be  willing  to 
pay  a  consideration  for  such  license  andin- 
cur  the  expense  necessary  to  procure  the  req- 
uisite boats  and  machinery  for  the  establish- 
ment of  such  a  ferry.  The  evident  design 
and  purpose  of  the  ferry  law  are  to  afford 
sufficient  inducements  to  secure  proper  ferry 
appliances  for  the  accommodation  of  the  pub- 
lic, and  to  secure  as  large  a  revenue  as  pos- 
sible for  the  county  school  fund.  The  whole 
matter,  with  certain  limitations,  is  left  to 
the  board  of  county  commissioners,  as  agents 
of  the  state  (Evans  v.  Hughes  County.  8  S. 
D.  680),  upon  the  theory  that  such  board 
will  see  that  the  interests  of  the  public  are 
properly  provided  for,  and  the  lar^rest  pos- 
sible revenue  is  obtained  for  the  schools  of 
the  county. 

The  system  providing  for  granting  ferry 
licenses  in  this  state  seems  to  be  one  usually 
adopted  by  the  states  of  the  Union.  The  rea- 
sons for  holding  the  ferry  license  law  valid 
under  the  organic  act  applies  equally  to  oar 
state  Constitution,  in  wnich  the  laneuags 
used  is  different,  but  in  meaning  substan- 
tially the  same.  The  constitutional  pro- 
vision is:  ''The  legislature  is  prohibited 
from  enacting  any  private  or  special  laws  in 
the  following  cases :    .     .     .      Authorizing 

f persons  to  keep  ferries  across  streams  wholly 
n  this  state." 

Upon  the  facts  stated  in  the  complaint,  the 
court  committed  no  error  in  overruling  the 
demurrer,  and  the  order  overruling  the  same 
is  afflrmetU 


l»9i. 


Jabbbtt  v.  Goodmow. 


aai 


W^EST  VIRGINIA.  SUPREME  COURT  OF  APPEALS, 


A.  M.  JARRETT 

V. 

Jason  8.  GOODNOW  et  aL,  Appti. 

(80  W.  Ya.  002.) 

'1.   A  party  entitled  to  plemd  in  an  ac- 
tion at  law  the  detensea  specified  In  •  Si,  ohap. 

^Headnotea  by  Bbahhon,  P. 


128,  Code  1801.  need  not  plead  them  In  the  aotlon, 
but  may  avail  himself  of  them  In  equity  without 
any  excuse  for  not  usinir  them  at  law. 

2«  In  sales  of  personal  property  by  one 
in  poflocflBlon,  there  is  an  implied  warranty  of 
ffood  title. 

8.  One  selling  personal  prooerty»  know- 
Inir  he  haa  no  title,  and  conceallnir  that  fact 
from  the  purobaaer,  is  liable  for  fraud. 


JXOTE.— General  equitable  furledietinn  in  regaird 
to  in^fietions  ojaifutfudgmentB. 

I.  In  molten  of  eoneurrenbitarUdictUm, 
II.  WherethereitafaHuntodefendtUlaw, 
III.  Where  there  ia  neniiaenee  in  not  aaeertino  a  Is- 

gal  defenee. 
rv.  WlteTAaUgdl  de/ense  looa  oswrted  at  laiflL 
V.  For  defeneee  not  available  at  law, 
TL  On  a  bOl  of  diacovery  to  aid  defenee, 
vn.  Where  there  i«  a  remedy  at  law, 

L  In  matiere  of  concurrent  jurlBdictioiu 

In  the  case  of  Jabrsit  v.  Ooodvow  an  Injuno- 
tinn  wa»  granted  where  the  defenre  of  failure  of 
conaideratlon  waff  not  made  at  law,  as  W.  Va. 
Code,  cbap.  12ft,  1 6,  provided  for  equity  Jurlsdio- 
1IOD  on  three  irrounds.— failure  of  consideration, 
fraud  io  the  procurance  of  a  note,  and  breaoh  of 
warmnty  to  title  of  petaooal  property:  and  1 6  ex- 
l*retMly  gave  the  riirht  to  make  a  defense  at  law  or 
omit  that  and  go  to  equity  as  the  debtor  preferred, 
without  irivlnff  excuse  for  not  defending  at  law. 
This  ia  In  accord  with  the  weight  of  authority,  al- 
though in  the  case  of  Jabber  v.  (H>ODirow  a  stat- 
ute controlled. 

Where  the  matters  set  up  as  grounds  for  an  in- 
junction might  have  been  used  as  a  defense  to  the 
ntnion,  and  of  which  courts  of  law  and  equity  have 
4-nncurrent  Jurisdicilon,  the  weight  of  authority  ia 
1  iiat  the  failure  to  use  the  same  at  law  will  not  pre- 
\  out  equitable  relief  of  injunction. 

S«>.  in  Babcock  v.  McGamant,68  111.214.  an  in- 
junction was  granted  against  a  judgment  that  was 
iit»t  defended  at  law  and  tbe  grounds  were  cogniz- 
a  Me  in  law  or  equity,  where  the  defense  was  f  raud- 
iitent  alteration  of  a  judgment,  although  a  statute 
conferred  power  on  the  oourta  of  law  to  quash  tbe 
execution. 

And  where  the  judgment  was  obtained  without 
notice,  and  Gantt^B  (Ark.)  Dig.  S  2815,  provided  for 
qaasblng  an  exeontlon,  as  this  was  only  a  concur- 
nmt  remedy  and  did  not  prevent  equitable  relief. 
Byan  v.  Boyd,  88  Ark.  T78. 

And  where  the  defense  was  fraud,  as  equity  could 
Afford  more  adequate  relief.  Boyoe  v.  Orundy,  28 
U.  8.  8Pet.  210, 7  L.  ed.66S. 

And  where  the  defenae  was  fraud  and  no  objec- 
tion was  made  to  dquicable  jurisdiotion.  Bndloott 
▼.  Penny.  14  Smedes  ft  M.  144. 

And  where  the  defense  was  set-off  and  payment, 
ms  the  plea  of  set-off  was  unknown  to  the  common 
law,  and  long  before  it  was  admitted  by  tbe  stat- 
ute courts  of  chancery  retained  jurisdiction  for  the 
purpose  of  setting  off  accounts.  Hughes  v. 
irOoun,8Bibb,864. 

And  where  the  same  rule  applied  to  **pa3rment  aft- 
er the  day.**  Harlan  ▼.  Wiogate,  2  J.  J.  ICarsh.  188. 

And  where  good  reason  existed  why  an  equitable 
defense  of  set-off  could  not  be  made  at  law,  al- 
though Ga.  Code,  II  8081,  8062,  provided  that  an 
equitable  defense  may  be  set  up  at  law.  BadcUffe 
T.  Yamer,  86  Oa.  2S8. 

The  concurrent  remedy  In  a  court  of  law  to  set 
<iff  one  Judgment  against  another  wOl  not  prevent 
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the  exercise  of  equitable  Jurisdiction  of  injunc- 
tion where  one  of  the  partlea  is  insolvent.  Orldley 
V.  Garrison,  4  Paige,  647. 

In  Hempatead  v.  Watkina,  6  Ark,  817,  42  Am. 
Dec  686,  it  waa  held  that  a  surety  who  was  released 
by  delay  waa  entitled  to  an  injunction  where  he 
had  made  no  defense  at  law,  under  Ark.  Const, 
art.  6, 1 6,  providing  that  *^int11  the  general  assem- 
bly sbaU  deem  It  expedient  to  establish  courts  of 
chancery,  the  oironit  courts  shall  have  Jurisdiction 
in  matters  of  equity,  subject  to  appeal  to  the  su- 
preme court,  in  such  manner  as  may  be  prescribed 
by  law,**  and  Ark.  Rev.  Stat.  chap.  48, 1 1«  providing 
that  tbe  circuit  court  shall  exercise  chancery  Juris- 
diotion in  all  oases  where  adequate  relief  cannot 
be  had  at  law.  Where  the  jurisdiction  of  courts  of 
chancery  and  law  waa  concurrent,  in  consequence 
of  courts  of  law  having  enlarged  their  jurisdiction 
by  act  of  the  legislature  without  prohibitory 
words,  the  party  may  make  hia  election  aa  to  the 
tribunal  In  which  he  will  make  his  defense. 

And  where  a  aurety  was  discharged  and  hia  de- 
fenae waa  refused  at  law.  King  v.  Baldwin,  17 
Johns.  884, 8  Am.  Bea  41Bb 

And  where  Nix.  (N.  J.)  IMg.  660,  conferred  on  a 
court  of  law  power  to  administer  equitable  re- 
lief in  a  caae  of  a  judgment  recovered  against  both 
principal  and  surety,  aa  thia  did  not  abridge  the 
Jurtadiction  of  a  court  of  equity,  and  the  party  ag- 
grieved may  select  bia  tribunal  at  hia  option.  Irick 
V.  Black,  17  N.  J.  Eq.  188. 

And  where  tbe  defense  was  that  the  action  waa 
for  a  gambling  debt.  Clay  v.  Fry,  8  Bibb,  248, 6 
Am.  Dec.  664. 

In  Power  v.  Boeder,  9  Dana,  6,  It  was  said  that 
courts  of  equity  have  jurisdiction,  concurrently 
with  courts  of  law,  of  matters  of  account,  and  a 
party  does  not  lose  his  right  to  be  heard  in  equity 
in  sucb  a  case  by  being  aued  and  submitting  to  a 
Judgment,  without  defense  at  law. 

In  Bromley  v.  Holland,  7  Vea.  Jr.  8,  it  was  said 
that  the  jurisdiction  of  a  court  of  equity  which  la 
original  to  that  court  will  not  be  OTerthrown  by 
law  courts  assuming  concurrent  jurisdiction  where 
oompUiinant  prays  for  an  accounting  of  paymenta 
made,  and  a  cancelation  of  an  annuity. 

In  Overton  v.  Stevens,  8  Mo.  622,  It  waa  said  that 
it  was  generally  true  that  equity  haa  no  Jurisdic- 
tion where  the  party  had  a  complete  defense  and 
failed  to  make  It.  But  if  the  defenae  be  of  such  a 
character  that  it  might  be  made  either  in  law  or  in 
equity,  a  court  of  chancery  would  afford  relief 
though  the  party  had  neglected  to  make  his  de- 
fense at  law. 

But  there  are  some  caaea  which  have  refused  an 
injunction  on  the  ground  that  the  right  to  defend 
at  law  precludea  equitable  relief. 

And  an  injunction  waa  refused  where  a  set-off 
was  not  used  at  law,  relying  upon  a  separate  action, 
although  courta  of  equity  have  original  Jurisdic- 
tion in  cases  of  set-off.  But  a  party  sued  at  law 
haa  hia  election  to  set  off  his  chiim  or  resort  to  hia 
separate  action,  and  If  he  deliberately  electa  the 
laat,  he  cannot  come  into  a  court  of  equity  and  ask 
to  be  allowed  to  make  a  different  determination 
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Dec 


4*   Though   crenerallj  injaQction  does 

not  lie  airaioBt  a  Judflrment  to  let  In  iiet-ofTA.  yet 
It  will  lie  where  the  Judgment  oredicor  is  iueol- 
▼ent» 

(Deoember  8, 1884.) 


APPEAL  by  defendants  frnm  ft  decree  of 
the  Circuit  Court  for  Tnylor  County 
overrulin/^  a  motion  to  dissolve  a  temporary 
injuociion  enjoining  the  exicutiou  of  a  judg- 


and  to  resort  to  a  rifrht  which  he  onoe  yoluntarlly 
waived.  Hendrlokson  v.  Hinokley,  68  U.  S.  17 
How.448,15L.ed.l28. 

And  where  the  defense  of  an  aooommodation  In- 
doreer  arose  out  of  a  trust  an<^aa  equitable  right  to 
have  trust  funds  applied  in  discharge  of  a  bill  of  ex- 
change in  suit.   Foster  v.  State  Bank.  17  Ala.  672L 

And  in  Oiidewell  v.  Hlte,  6  How.  (Miss.)  110,  and 
Oreen  v.  Robinson,  5  How.  (Miss.)  80,  it  was  held 
that  equity  will  not  grant  Injunctions  on  the 
ground  that  the  contract  was  against  public  policy, 
where  the  defendant  through  negligence  failed  to 
make  his  defense  at  law.  In  all  cases  of  concur- 
rent Jurisdiction  the  court  which  first  ezeroises  it 
must  decide  finally.  And  it  will  be  no  exception  to 
the  rule  that  the  party  neglected  to  make  the  de- 
fense at  law. 

In  matters  of  concurrent  jurisdiction  of  law  and 
equity,  it  seems  that  an  election  to  assert  a  defense 
at  law  will  preclude  an  injunction  for  the  same 
cause. 

Bo,  an  injunction  was  refused  in  a  case  of  con- 
current jurisdiction  after  the  same  grounds  had 
been  asserted  in  the  court  of  law  where  the  de- 
fense was  release  of  a  surety  and  was  made  at  law 
by  demurrer  to  the  declaration,  as  such  a  defense 
was  an  election  which  precluded  equitable  inter- 
ference.   Arrlngton  v.  Washington,  U  Ark.  218. 

And  where  the  defense  was  that  a  surety  was  dis- 
oharged.   Maxwell  r.  (Tonoor,  1  Hill.  Eq.  14. 

And  where  the  defease  was  set-off.  Oarvin  v. 
Bquires,  9  Ark.  588,  60  Am.  Dec.  224;  Burton  v. 
Hynson,  14  Ark.  82;  Harrison  v.  Nettleshlp,  2  Myl. 
*  K.  428,  8L.  J.  Ch.  N.  8.  86. 

And  where  the  defense  was  set-off  and  the  mo- 
tion for  new  trial  was  withdrawn,  and  there  was 
concurrent  jurisdiction  in  the  appellate  court,  but 
which  was  not  resorted  to.  Miller  v.  Duval i,  26 
Md.  47. 

And  where  the  Judgment  was  on  an  award. 
Emerson  v.  Udall,  18  V t.  477,  87  Am.  Dec.  604. 

And  where  the  defense  of  fraud  was  made,  as  the 
whole  defense  must  bo  made  at  law.  Le  Guen  v. 
Qouverneur,  1  Johns.  Gas.  496,  1  Am.  Deo.  121; 
Bmith  V.  Mclver,  22  U.  8.  9  Wheat.  532.  6  L.  ed.  1S2. 

And  where  the  defease  at  law  was  that  the  ac- 
tion was  a  gambling  debt  Moffett  ▼.  White,  1  Litt. 
<Ky.)  825;  Davidson  v.  Glvins,  2  Bibb,  200, 4  Am. 
Dec.  006b 

In  Timberlake  v.  Oobbs,  2  J.  J.  Marsh.  196,  an  in- 
junction was  refused  where  the  defense  that  the 
action  was  on  a  gambling  debt  was  not  established 
by  the  evidence.  It  was  said  that  chancery  courts 
have  concurrent  jurisdiction  with  courts  of  law  in 
that  class  of  cases. 

In  Dllly  V.  Barnard,  8  Oil!  &  J.  170,  it  was  said 
that  **in  cases  whore  the  court  of  equity  has  con- 
current Jurisdiction  with  a  court  of  law,  as  In  mat- 
ters of  account,  it  seems  that  equity  will  not  re- 
lieve on  the  mere  ground  of  the  difficulty  of  the 
defense  in  a  court  of  law;  but  it  must  be  a  case 
where  it  is  impo98ib1e  for  the  party  to  make  an  ef- 
fectual defense  before  that  Jurisdiction.** 

In  Overton  v.  Searcy,  Oooke  (Tenn.)  86, 5  Am. 
Deo.  666,  it  was  said  that  where  the  Jurisdiction  of 
the  court  is  concurrent  a  fair  determination  of  the 
question  in  eitber  court  concludes  the  parties  on 
the  point. 

In  Saunders  v.  Jennings,  2  J.  J.  Marsh.  618,  is  was 
said  that  it  is  a  general  rule  that  a  party  who  relies, 
in  a  court  of  law,  on  a  matter  of  defense  (for  in- 
stance fraud),  which  is  triable  either  in  law  or  in 
chancery,  wlU  not  be  allowed  again  to  urge  the 
same  ground  for  relief  in  equity* 
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And  In  Russell  v.  Stinaon,  8  Hayw.  (Tenn.)  1,  the 
same  was  said  to  be  the  rule  If  the  judgment  was 
flnaL 

In  Harlan  v.  Wlngate,  2  J.  J.  Marsh.  188,  ft  was^ 
said  that  in  matters  of  concurrent  Jurisdlctloa  aft- 
er a  defense  at  law  an  injunotlon  will  not  be 
granted. 

In  Turney  v.  Tonng,  2  Overt.  (Tenn.)  266,  It  was 
said  that  equity  will  take  cognisance  of  a  case 
equitable  in  its  nature  originally,  though  the  same 
matter  may  have  been  before  a  court  of  law,  but 
this  is  subject  to  modification.  Where  the  plaintiff 
seeks  the  aid  of  a  court  of  law  and  a  matter  of 
concurrent  Jurisdiction  is  there  tried,  relief  will  be 
denied  to  him  in  equity.  But  where  courts  of  law 
have  taken  jurisdiction  of  a  defense  equitable  Id 
its  nature,  and  it  was  unavailable  at  law,  no  mat^ 
ter  for  what  cause,  the  defendant  Is  entitled  to  re- 
lief in  equity.  So  in  oomplicated  matters  of  ac- 
count or  investigations  of  land  titles  or  inherit- 
ances. 

In  Conway  v.  Ellison,  14  Ark.  380,  Bently  ▼.  DU- 
lard,  6  Ark.  79,  and  Howell  v.  Motes.  64  Ala.  1,  ft 
was  said  that  where  courts  of  law  and  equity  have 
concurrent  jurisdiction,  a  party  may  make  his  elec- 
tion as-to  the  tribunal  in  which  he  will  bring  for- 
ward his  defense,  and  if  he  defends  at  law  he  will  be 
precluded  from  coming  into  chancery.  But  this 
rule  does  not  apply  where  the  defense  la  of  ao 
equitable  nature. 

An  injunction  was  grranted  where  the  defenne 
was  that  asurety  was  released  and  complainants  la 
the  injunction  suit  called  for  an  accounting,  al- 
though a  defense  was  made  at  law.  But  it  was 
doubtful  if  the  court  of  law  could  grant  relief. 
Uathbone  v.  Warren,  10  Johns.  687. 

For  equitable  Jurisdlctloa  in  matters  of  sureties, 
see  Michener  v.  Springfleld  Engine  &  T.  Go.  (Ind.)81 
L.  B.  A.60,  note^  **Etijoining  JudgmenU  againat  or  in 
favor  of  turetiesJ'^ 

IL  WTiere  there  ii  a  failure  to  defend  oA  law. 

Courts  of  equity  have  generally  refused  to  inter* 
fere  with  a  Judgment  at  law,  where  the  matters  set 
up  as  a  cause  for  injunction  could  have  been  use^l 
as  a  legal  defense,  and  a  good  excuse  is  not  given 
for  not  asserting  the  same  at  law.  Williams  v. 
Jones,  10  Smedes  ft  M.  108;  Megget  v.  Lynch,  8  La. 
Ann.  6:  Brooks  v.  Whitson,  7  Smedes  &  M.  618:  Mil- 
ler V.  M*Guire,  Morris  (Iowa)  IfiO:  Garrison  v.  Cobb. 
106  Ind.  246;  Minor  v.  Stone,  1  La.  Ann.  288;  Rooks 
V.  Williams,  18  La.  Ann.  874;  Bicker  v.  Pratt,  48 
Ind.  78;  Buchanan  v.  Lorman,  8  Gill,  87;  Allen  v. 
Thornton,  51  Ga.  604;  McLaurin  v.  Parker,  24  Miss. 
509:  Garrett  v.  Lynch,  46  Ala.  204;  Latimer  v.  Whar- 
ton, 41  S.  a  608;  Snipp  v.  Wheeless,  88  Miss.  646; 
Threlkelds  v.  Campbell,  2  Gratt.  108.  44  Am.  Dec 
884;  Haden  v.  Garden,  7  Leigh,  157;  Stockton  v. 
Briggs,  68  N.  C  809;  Edmanson  v.  Best,  67  Fed.  Kbp. 
681. 18  U.  8.  App.  288;  Peyton  v.  Bawlens,  4  Hayw. 
(Tenn.)  77;  Noland  v.  Cromwell.  4  Munf.  166; 
Haughy  ▼.  Strang,  2  Port.  (Ala.)  177. 27  Am.  Dec 
648:  Bobioson  v.  Gilbreth,4  Bibb,  188;  Prewltt  v. 
Perry,  6  Tex.  260;  Creath  v.  Sims.  46  U.  8. 5  How. 
192, 12  L.  ed.  110;  Elborough  v.  Ayres,  L.  B.  10  Bq. 
867, 80  L.  J.  Ch.  601, 23  L.  T.  N.  S.  68, 18  Week.  Kep. 
918;  Butman  v.  Forshay.  21  La.  Ann.  165;  O^rens  v. 
Van  Winkle  Gin  &  M.  Co.  96  Ga.  406,  81  L.  K.  A.  767; 
Giddens  v.  Lea,  8  Humph.  188;  Dunn  v.  HoUoway,  1 
Dev.  Eq.  822;  Graves  v.  Houiditch,  2  Price,  147; 
Bobb  V.  Halsey,  11  Smedes  &  M.  140:  Teague  v.  Bus- 
sell,  2  Stew.  (Ala.)  420;  Barrows  v.  Doty,  Harr.  Ch. 
(Micb.)  1:  Smith  v.  Walker,  8  Smedes  *  M.  131;  Day 
V.  Cummings,  19  Yt.  486;  Yeizer  v.  Burke.  SSmedea 
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ment  and  making  the  JudgmeDt  perpetual  io 
plaintiff's  favor.     Affirmed, 

The  facts  are  stated  in  I  be  nptnion. 

Mr,  "W.  R.  D.  Dent  for  HppeViant. 

Mr.  John  H*  Holt  for  appellees. 


Brnnnon,  P.,  delivered  (be  opinion  of  the 
court: 

Jarrett  gave  a  promissory  note  to  New  Ion 
wbich  Newlon  assijzned  to  Qoodnow,  and 
Qoodnow  obtained  a  judgment  against  J  arret! 


k  M.  189;  McRaven  v.  Forbes.  6  How.  (Miss.)  508: 
Btandlfer  v.  MoWborter,  IStew.  (Ala.)  SSf:  Jones  v. 
Watklns,  1  Stew.  (Ala.)  81;  Vilas  v.  Jones.  1  N.  Y. 
274;  Jones  v.  Kirksey.lO  AJa.  679:  Mallory  v.  Mat- 
tock, Id.  696;  MoGollum  v.  Prewltt.  87  Ala.  578.  1 
Ala.  Sel.  Cas.  498;  MoKoln  v.  Cooley.  8  Humpb.  569; 
Cabell  v.  Boberts,  0  Rand.  (Va.)  58(i;  Donnell  v. 
Parrot t..  18  La.  Ann.  261;  Benton  ▼.  Roberta,  8  Rol>. 
(La.>«S4:  Monroe  v.  McMicken,8  Mart.  N.  6.  61U:La- 
foa  V.  Descasart.  1  Mart.  N.  8. 71;  Coleman  v.  Goyoe, 
87  Tex.  55:;:  Kuss  v.  Wilson,  22  Me.  207;  Bateman  r. 
Wlltoe,  1  Sch.  &  Lef.  20U  Benton  v.  Crowder.  7 
Smedes  ft  M.  185;  Gfitlin  v.  KilpatrlclE.  1 N.  a  Law 
ItcpoA.  534. 6  Am.  Dec.  667;  Buckmaster  v.  Grundy, 
8  Ul.  eaS:  MUllken  v.  Dockray,  80  Me.  82;  Mahan  v. 
Accommodation  Bank, 28  La.  Ann.  34:  Tbltx>deaux. 
V.  ThilNKleaux,  5  la,,  Aon.  698:  Kfrby  v.  Kirby.  70 
Ala.  370;  Casey  v.  Gre^rory,  18  B.  Mon.  505.  66  Am. 
Dec  561;  Menifee  v.  Myers,  88  Tex.  690;  Davis  v. 
Baylies,  61  Iowa,  435;  Ballanoe  v.  Forsyth.  65  U.  S. 
24  How.  183. 16  L.  ed.  783:  Hardlngre  v.  Webster.  1 
Drew,  ft  8.  101,  6  Jur.  N.  8.  88,   29  L.  J.  Cb.  161; 
Harmon  v.  Harmon,  61  Fed.  Rep.  IIU:  HaP  v.  Car- 
tolL  10  La.  Ann.  412;  Gayoe  v.  Powell.  20  Tex.  767. 
73  Am.  Dec.  211:  Meem  v.  Rucker.  10  Gratt.  506; 
Auditor   of  Public  Accounts  v.  Nicholas,  2  Munf. 
31;  Bleme  v.  Mann,  6  Lelvh.  864:  Price  v.  Johnson 
County,  15  Mo.  488;  Sklrvlnir  v.  National  L.  Ins.  Co. 
G9  Fed.  Rep.  742, 19  U.  8.  App.  442;  Carney  v.  Mar- 
leillesi,  186  IlL  401;  Chaffee  v.  Granger,  6  Mich.  61: 
Joaes  V.  Cameron,  81  N.  C  164:  Lee  v.  Hubbcll,  20 
La.  Ann.  551;  Monroe  v.  MoMioken,  8  Mart.  N.  S. 
510;  Prather  v.  Prather.  11  QIU  ft  J.  110;  Prout  v. 
Gibson.  1  Cranoh.  C.  C.  889;  Kider  v.  Morsell.  8  Mao- 
Arth.  186;  Strong  v.  Hopkins,  1  Mo.  530;  Turpin  v. 
Tbomasy.  2  Hen.  ft.  M.  189,  8  Am.  Dec.  615;  Yancy 
V.  Fen  wick,  4  Hen.  ft  M.  423;  Quackenbush  v.  Van 
Riper,  1  N.  J.  Eq.  476;  Brickell  v.  Jones,  2  Hayw. 
(N.  a)  867;  Greenlee  v.  Gaines,  18  Ala.  198.  48  Am. 
Dec.  49;  Cummins  v.  Bectley,  5  Ark.  9;  Barnett  v. 
Barnett,  83  Va.  604;  Patch  v.  Collins,  158  Mass.  468; 
Fanoln  v.  Thomasson.  46  Ga.  588;  Dayton  v.  Com- 
mercial Bank,  6  Rob.  (La.)  17;  Yantis  v.  Burdctr,8 
Mo.  457:  8ullivan  v.  8hell.  86  8.  C.  eXH;  Green  v.  Titt- 
man,  124  Mo.  872;  Nevlt  v.  Hamer,  5  8medes  ft  M. 
146;  McMlcken  v.  Millaudon.  2  La.  180;  Kennard  v. 
HeDdeTSon,9  Rob.  (La.)  166;  Cook  v.  Murphy,  7 
Oill  ft  J.  282:  8tandtfer  v.  McWhorter,  1  Stew.  (Ala.) 
532;  Rlsher  v.  Rousb,  2  Mo.  96,  22  Am.  Dec.  442:  Car. 
lyle  r.  Long,  6  Lltt.  (Ky.)  167:  Howell  v.  Motea  54 
Ala.  1;  Montgomery  v.  Grlffln,  Walk.  (Miss.)  458; 
Foster  v.  State  E)ank,  17  Ala.  672;  Crow  v.  Watkios, 
12  La.  Ann.  846;  Winchester  v.  Groevenor,  48  111. 
517;  Peytavin  v.  Winter,  8  La.  271;  Nicolson  v.  Han- 
cock, 4  Hen.  ft  M.  481;  Collins  v.  Clayton,  68  Ga.  649; 
Duckworth  v.  Duckworth,  85  Ala.  70:  Pearce  v. 
Winter  Iron- Works,  82  Ala.  68;  De  Lizard!  v.  Hard- 
away.  8  Rob.  (La.)  22;  Morgan  v.  Driggs,  8  La.  Ann. 
124;  Todd  V.  Flake,  14  La.  Ann.  13:  Hart  v.  Cannon, 
10  La.  Ann.  721;  Matta  v.  Gayle,  Td.  347:  Brown  v. 
Toeil  5  Baod.  (Va.)  643, 16  Am.  Dec.  750;  Beaudry 
V.  Felob,  47  Cal.  188;  Champion  v.  Miller,  2  Jones. 
Eq.  194;  Clark  v.  Clapp,  14  R.  I.  248;  Garlick  v. 
Reece.  8  La.  101:  Gravler  v.  Roche,  6  La.  441;  Greene 
V.  Johnson,  21  La.  Ann.  464;  Chaffee  v.  Granger,  6 
Mich.  51;  Bartlett  v.  Peck.  6  La.  Ann.  670;  Curd  v. 
Farrar.  47  Iowa,  504;  Dibble  v.  Pease,  60  Ga.  618;  Es- 
tis  V.  Patton,  8  Yerg.  882:  Protheroe  v.  Forma n,  2 
Swanst.  237. 

^e  Tiot€  to  Norwegian  Plow  Co.  v.  Boll  man 
(Neb.)  31  L.  R.  A.  747,  *'  iTi^nctions  OQainat  jurtg- 
merUsff/r  defenses  eaOetina  priur  to  Uieir  rendUUm,'*^ 
for  the  above 
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And  equitable  relief  of  injunction  will  be  refused 
a  garnishee  who  fails  to  assert  a  defense  wbich 
might  have  been  made  at  law.  Stroup  v.  Sullivan, 
2  Ga.  275, 46  Am.  Dec  390;  Sanders  v.  Fisher,  11  Ala. 
812;  Braden  v.  Reitzenberger,  18  W.  Va.  286;  Ahern 
V.  Fink,  64  Md.  161;  Lyday  v.  Douple,17  Md.  188. 

See  note  to  Griggs  v.  Docter  (Wis.)  80  L.  R.  A.  860, 
^^InjunetUms  Offninst  Sudgments  in  gamiahment  pro- 
ceedinQS^**  for  the  above  cases. 

III.  Where  there  is  neifiioence  in  not  asserting  a  legal 

defense. 

An  Injunction  will  be  refused  where  the  com- 
plainant in  the  injunction  suit  was  negligent  in  not 
asserting  a  legal  defense  at  law.  Norwegian  Plow 
Co.  V.  Bollman  (Neb.)  31 L.  R.  A.  747;  Elston  v.  Blan- 
chard,8Iil.  420:  Raburn  v.  Shortridge,  2  Rlackf .  480; 
Skinner  v.  Deming,2  Ind.  658. 54  Am.Dec.  468:  Marsh 
V.  Bdgertou.  1  Cband.  (Wis.)  198;  Parker y.  Morton. 5 
Blackf.  1;  Hapsdale  v.  Goesett,  2  Lea,  729;  Faulkner 
V.  Campt)ell.  Blorris  (Iowa)  148;  Howell  v.  Motes,  64 
Ala.  1;  Hall  v.  Clark,  21  Mo.  416;  Desvergers  v. 
Willis,  68  Ga.  388:  Mershon  v.  Bank  of  the  Common- 
wealth, 6  J.  J.  Marsh.  438:  Rounsavllle  v.  McGlnnis, 
\&  Qa  679;  New  York  v.  Brady.  116  N.  Y.  609;  Powers 
V.  Butler,  4  N.  J.  Eq.  465:  Brown  v.  Buena  Vista 
County,  06  U.  S.157,  24  L.  ed.  422;  Sample  v.  Barnes. 
55  U.  8.  14  How.  70,  14  L.  ed.  380;  Le  Guen  v. 
Gouvemeur.  1  Johns.  Cas.  488,  1  Am.  Dec.  121; 
Thomas  v.  Phillips.  4  Smedes  ft  BL  868;  Green  v. 
Robinson.  5  How.  (Miss.)  80;  Glide  well  v.  Hite,  5 
How.  (Miss.)  110;  Truly  v.  Wanaer,  46  U.  8.  6  How. 
141,  12  L.  ed.  88;  Bibb  v.  Hitchcock,  49  Ala.  468,  20 
Am.  Rep.  288;  Berry  v.  Thompson,  17  Johna  486, 
Affirming  Thompson  v.  Berry,  8  Johns.  Ch.  896; 
Moran  v.  Woodyard,  8  R  Mon.  687;  Semple  v.  Mc- 
Gatagan.  M)  Smedes  ft  M.  98;  Shick  v. Wood.  9  Gratt. 
40:  Floyd  v.  Jayne,  6  Johns.  Ch.  479;  Allman  v. 
Owen,  31  Ala.  167;  Collins  v.  Jones,  6  Leigh,  680,  29 
Am.  Dec.  216;  CabeU  v.  Roberts,  6  Rand.  (Va.)  560; 
Foster  v.  Wood,  6  Johna  Cb.  87:  Grindol  v.  Ruby, 
14  III.  App.  439:  Harding  v.  Hawkins,  141  HI.  572; 
Kinney  v.  Ogden,  8  N.  J.  Eq.  168;  Lott  v.  Michel 
'Miss.;  16  So.  794:  Norris  v.  Fristoe,  8  La.  Ann.  646; 
Mellendy  v.  Austin.  69  Dl.  15;  Mcitse  v.  Purvis,  12 
La.  Ann.  85;  Rudman  v.  Bockel,  28  La.  Ann.  276; 
Sinking  Fund  Comrs.  v.  Patrick,  Smedes  ft  M.  Cb. 
110;  Tutt  V.  Ferguson,  13  Kan.  45;  Woodfln  v.  Smith, 
1  Dev.  ft  B.  Eq.  451;  Gorsuch  v.  Thomas,  67  Md.  884; 
Stein  V.  Benedict,  83  Wis.  603;  Armsworthy  v. 
Cheshire,  2  Dev.  Eq.  234. 34  Am.  Dec.  278;  Leggett  v. 
Morris,  6  Smedes  ft  M.  728;  Crawford  v.  Wingfleld, 
25  Tex.  414;  Perrine  v.  Carlisle,  19  Ala.  686:  Smith  v. 
Powell,  50  III.  21:  Lucas  v.  Spencer,  27  DL 15:  Cantey 
V.  Blair,  1  Rich.  Bq.  41;  Morgnn  v.  England,  Wright 
(Ohio)  112;  Lansing  v.  Eddy,  1  Johns.  Ch.  49;  Bucha- 
nan V.  Nolin,  8  Humph.  68:  Greenfield  v.  Frienon« 
7  Hcisk.  683;  Cardin  v.  Jones,  28  Ga.  176;  Bobbins  v. 
Mount,  3  Ga.  74. 

For  the  above  cases,  see  note  to  Norwegian  Plow 
Co.  V.  Bollman  (Neb.)  81 L.  R.  A.  747,  '^Injunctions 
agaiust  judgments  for  defenses  existing  prior  to  their 
rtyiditUmV 

See  also  note  to  Payton  v.  McQuown  (Ky.)  81  L. 
R.  A.  33,  **N€g1i{ffnce  as  a  cause  for^  and  as  a  bar  to, 
injitnctions  against  judgments,** 

See  also  note  to  Michener  v.  Springfield  Engine 
ft  T.  Co.  (Ind.)  81  L.  R.  A.  68,  ^'Enjoining  judgments 
againgt  or  in  favor  of  sureties.'* 

And  equitable  relief  of  injunction  will  be  refused 
a  garnishee  who  negligently  falls  to  defend  at 
law.  Paynter  v.  Evans,  7  B.  Mon.  420:  Carroll  v. 
Parkes,  1  Baxt.  209;  Yarborough  v.  Thompson.  8 
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by  default  before  a  justice,  and  Jarrett  obtained 
an  injunction  to  restrain  its  collection;  and  the 
court  having  overruled  a  motion  to  dissolve  the 
injunction,  and  allowed  an  amended  bill  to  be 


filed,  and  later  perpetuated  the  injuncion, 
Goodnow  appealed.  There  is  not  a  single  ci- 
tation of  authority  in  the  briefs  on  either  side, 
and  we  have  not  Uie  benefit  of  this  help. 


Smedes  ft  M.  291. 41  Am.  Deo.  886;  Danaber  v.  Pren- 
tiss, 2Z  Wis.  311;  RuDders  V.  FIsber,  11  Ala.  812;  Nev. 
ins  V.  McKee,  61  Tex.  412;  Alleman  v.  Kight,  19  W. 
Va.  201. 

See  nnU  to  OrlfciCB  v.  Docter  (Wis.)  80  L.  B.  A. 
360.  '*Ir0uncHons  against  judgments  in  oamUhment 
proceedinoa,'**  for  the  above  cases. 

IT.  Where  a  legal  defense  vxu  aeserted  at  law. 

Equity  will  decline  to  interfere  and  an  injunction 
will  be  refused  where  a  legal  defense  was  asserted 
In  the  aotloD  at  law,  and  no  special  ground  for 
equitable  interference  is  shown.  Tbomasv.  Beam, 
2  Port.  (Ala.)  2B2;  Moore  v.  Hill.  59  Ga.  760;  Shields 
V.  McCIung,  6  W.  Ya.  79;  Hendrickson  v.  Hinckley, 
58  V,  8. 17  How.  443, 15  L.  ed.  123;  Philllpfl  v.  Pullen, 
45  N.  J.  Eq.  5;  Johnson  v.  Smokey  (Miss.)  4  So.  788; 
Amey  v.  Calkins  (N.  J.)  19  Atl.  888;  Gallland  v.  Bst- 
wick.  2  Anstr.  881;  Swain  v.  Sampson,  6  La.  Ann. 
799;  Bias  v.  Vickers,  27  W.  Va.  456;  Moffett  v.  White, 
1  Litt.  (Ky.)  825;  Bumpass  %  Reams,  1  Sneed,  506; 
Hooper  v.  Bhodes,  7  liS.  Ann.  137;  Gar^'ln  v. 
Squires,  9  Ark.  588, 60  Am.  Dec.  224;  Burton  ▼.  Hyn- 
fion,  14  Ark.  82;  Harrison  v.  Nettleshlp,  2  MyL  &  K. 
428.  8L.  J.  Ch.  N.  &  86;  Buckmaster  v.  Grundy,  8 
m.  626:  Scofleld  v.  State  Nat.  Bank,  9  Neb.  816,  31 
Am.  Rep.  412;  Williams  v.  Sadler.  4  Jones,  Eq.  378. 
75  Am.  Deo,  424:  Powell  v.  Stewart.  17  Ala.  719; 
Cunningham  v.  Caldwell,  Hardin  (Ky.)128:  Briesch 
V.  MoCauley.  7  Gill,  188;  Huston  v.  Ditto,  20  Md.  805; 
Norrls  v.  Hume.  2  Leigb,  834, 21  Am.  Dec.  681;  Har- 
rison V.  Harrison,  1  Litt.  (Ry.)  137;  Deaver  v.  Brwin, 
7  Ired.  Eq.  260;  Williams  v.  Oarr,  4  Colo.  App.  868; 
Dunn  V.  Fish,  8Blackf.  407;  Ede  v.  Hazen,  61  Cal. 
860;  Risber  v.  Rou8b,2  Mo.  95, 22  Am.  Dec.  442;  Todd 
V.  Pratt,  1  Harr.  &  J.  465;  Brown  v.  Street,  6  Rand. 
(Va.)  1;  Gordioier*8  Appeal,  80  Pa.  528;  Moody  v. 
Harper,  88  Miss.  509;  Tompkins  v.  Drennen,  66  Fed. 
Rep.  694, 18  U.  &  App.  808:  Bass  v.  Nelms,  66  Miss. 
603;  Meredith  v.  Jobns,  1  Hen.  ft  M.  585;  Tresoott  v. 
Lewis,  12  La.  Ann.  197;  Peytavin  v.  Winter,  8  La. 
271:  Haughy  v.  Strang.  2  Port.  (Ala.)  177, 27  Am. 
Dec.  648;  Glasgow  v.  Flowers,  1  Hayw.  (N.  C.)  288; 
McClanataan  v.  StovalL,  6  Lea,  505;  Continental  L. 
Ins.  Co.  V.  Currier,  58  Vt.  229;  Smith  v.  Durrett, 
Sneed  (Ky.)  236,  2  Am.  Dec.  714. 

For  the  above  cases,  see  note  to  Norwegian  Plow 
Co.  V.  BoUman,  81  L.  B.  A.  747,  *' Injunctions  against 
judgments  for  defenses  existing  prior  to  their  rendi- 
tion.'^ 

Id  Brick  ▼.  Burr,  47  N.  J.  Eq.  180,  It  was  said  that 
where  the  ground  for  the  injunoiton  was  litigated 
at  law,  and  the  question  was  within  the  jurisdiction 
of  that  court,  an  Injunction  will  not  be  granted. 

V.  For  defenses  not  available  at  law. 

An  injunction  against  a  judgment  will  be  granted 
If  the  grounds  for  the  injunction  are  not  available 
at  law  as  a  defense  in  the  action  where  the  judg- 
ment is  obtained.  Smith  v.  Coble,  Phlll.  Eq.  832; 
Ferriday  v.  Seloer,  Freem.  Ch.  (Miss.)  268;  Uager 
V.  Buechier,  6 IIL  App.  402;  Harlan  v.  Wingate,  2  J. 
J.  Marsh.  138;  Breeden  v.  Grigg,  8  Bazt.  168;  Perry 
▼.  Stlter,  37  Mo.  273;  Stark  ▼.  Tbompson,  8  T.  B. 
Mon.  286;  Greames  v.  Stritho,  2  Dick.  460;  Fields  v. 
Carney,  4  Bazt.  137;  Scott  v.  Shreeve,  25  CJ.  S.  12 
Wheat.  605, 6  L.  ed.  744:  Marshall  v.  Cooper,  48  Md- 
46:  Merrill  v.  Souther,  6  Dana,  305;  Ellis  v.  Kerr 
(Tez.)28  S.  W.1060;  0*Neill  v.  Ferryman,  102  Ala. 
•22:  Markham  v.  Angler,  87  Ga.  43. 

For  the  above  cases,  see  note  to  Norwegian  Plow 
Co.  v.  BoUman  (Neb.)  81  L.  R.  A.  747,  ^''Tniunetions 
against  judgments  for  defenses  existing  prior  to  their 
rendUion,'* 
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And  the  same  rule  applies  in  case  of  injunctions 
in  favor  of  sureties.  Cornelius  y.  Thomas.  1  Teno. 
Ch.  288;  Simmons  v.  Camp,  66  Ga.  678;  Tusoumbfa, 
C.  &  D.  R.  Co.  V.  Rhodes,  8  AUl  206;  Hobbs  v.  Duff, 
28  Cat  506;  King  v.  Baldwin,  17  Johns.  884, 8  Am. 
Deo.  415,  Rererslng  2  Johns.  Ch.554;  M'Haney  ▼. 
Crabtree,  6  T.  B.  Mon.  104. 

So,  an  injunction  was  allowed  against  a  judg- 
ment in  ejectment  where  the  defendants  held  a 
superior  equitable  title  of  which  they  could  not 
avail  themselves  at  law.  Johnson  v.  Chrlatian,  128 
U.  8. 874, 32  L.  ed.  412;  Gaines  v.  Hale,  26  Ark.  168. 

And  wbere  the  defense  in  ejectment  was  an 
equitable  title  which  could  not  be  used  at  law,  and 
the  injunction  suit  was  also  a  bill  for  specific  per- 
formance.   McCurry  v.  Robinson,  23  Ok.  SBO. 

And  where  tbe  defense  in  ejectment  was  equita- 
ble and  could  not  by  any  possibility  have  been 
made  available  as  a  legal  defense,  and  the  com- 
plainant was  not  required  to  resort  to  equity  be- 
fore a  trial  was  had  at  law  in  acase  where  be  did  not 
know  that  his  defense  could  not  be  made  available 
at  law.  Pollock  v.  Gilbert,  16  Ga.  808, 60  Am.  De& 
782. 

And  whMe  In  ejectment  the  boundaries  of  the 
land  were  so  confused  tbat  a  defense  could  not  be 
made  at  law.  Hardcastle  v.  Sbaf  to,  1  Anstr.  77,  and 
184. 

And  wbere  the  boundary  line  was  not  in  issue 
in  ejectment,  and  the  officer  threatened  to  exe- 
cute the  writ  of  ha.  fa.  invading  tbe  house  and 
running  the  line  through  the  building,  as  such 
damage  would  be  irreparable,  and  a  survey  was 
necessary  to  determine  the  line.  Jones  v.  Bran- 
don. 60  Miss.  556. 

The  refusal  to  try  an  equitable  set-off  by  the 
court  in  an  action  at  law  will  entitle  ihe  defendant 
to  an  injunction  against  the  judgment.  Farquhar- 
son  V.  Pitcher,  2  Russ.  Ch.  81. 

An  injunction  was  granted  where  the  defense 
was  a  specific  agreement  to  allow  as  set-off  a  note 
held  by  complainant,  as  this  could  only  be  enforced 
in  equity.    French  v.  Gamer,  7  PorL  (Ala.)  549. 

And  wbere  tbe  defense  was  that  a  surety  to  a 
sealed  note  was  discharged  by  the  payee  by  an  un- 
sealed writing,  and  induced  to  believe  be  was 
discharged  until  the  principal  became  insolvent,  as 
this  was  an  equitable  defense  and  amounted  to  a 
fraud.    Teague  v.  BusscU,  2  Stew.  (Ala.)  420. 

And  where  tbe  ground  of  defense  in  behalf  of  a 
surety  was  that  his  principal  had  been  released  by 
an  agreement  of  all  his  creditors,  but  that  only  one 
of  tbe  plaintiffs  at  law,  who  were  partners,  had 
ezecuted  the  release,  which  would  not  he  a  legal 
def  euse,  and  complainant  asked  for  a  cancelation  of 
the  bond.  It  was  also  said  that  if  It  was  a  legal  de- 
fense it  would  not  prevent  a  suit  in  equity,  as  ju- 
risdiction in  equity  prevailed  in  matters  of  dis- 
cbarge of  a  surety  before  that  doctrine  prevailed  at 
law.    Hawkshaw  v.  Parkins,  2  Swanst.  589. 

And  wbere  a  defense  of  sureties  on  an  appeal 
bond  on  a  trial  of  right  of  property  was  tbat  the 
property  was  taken  out  of  the  hands  of  tbe  princi- 
pal by  an  older  ezecution  than  that  of  the  prevail- 
ing party,  who  claimed  the  property  by  a  junior 
levy  as  against  a  trustee,  and  was  not  made  at  law, 
and  It  was  an  equitable  defense.  Ferriday  v. 
Selcer,  Freem.  Ch.  (Miss.)  268. 

And  wbere  tbe  defense  on  a  bond  for  tbe  bene> 
fit  of  a  trustee  was  that  the  deed  was  fraudulent, 
notwithstanding  an  unsuccessful  attempt  to  defeat 
tbe  same  at  law  where  complainant  called  tor  an 
account  of  the  trust  Blllups  v.  Sears,  5  Gratt.  81, 
50  Am.  Dec  105. 
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One  of  the  grounds  on  which  the  Injunction 
rests  is  that  the  note  on  which  the  Judgment 
was  recovered  was  given  for  an  engine,  boiler, 
and   burrs,  and   that  the  consideration   has 


wholly  failed,  inasmuch  as  Newlon  had  con* 
vejed  them  to  Durbio,  trustee,  to  secure  New- 
Ion's  creditors.  Qoodnow's  counsel,  in  answer 
to  this,  contends  that  this  defense  ought  to 


And  where  the  defense  at  law  wan  a  modification 
of  a  written  agreement  by  parol,  and  it  did  not 
clearly  appear  that  relief  could  bave  been  bad  at 
law.  and  defense  hobs  not  made  at  law.  Newborn 
▼.  Olaee,  6  Humph.  680. 

And  where  the  defense  was  a  conditional  accept- 
ance of  the  draft  in  suit,  which  could  not  be  made 
at  law.    Lamb  v.  Anderson,  1  Chand.  (Wis.)  S4. 

And  where  adequate  relief  could  only  be  had  in 
equity  on  the  frrouod  of  fraud  in  the  consideration 
of  the  debt  sued  upon,  although  the  court  at  law 
erroneously  allowed  the  defense  to  be  made  which 
was  unavailing.  Appleton  v.  Harwell,  Cooke 
(Teon.)  S42. 

And  where  the  defense  was  for  a  rescission  of 
purchase  of  land  on  the  ground  of  fraud,  as  this 
was  an  independent  ground  of  equitable  relief,  al- 
though  ft  may  have  fafled  at  law.  Greenlee  v. 
Gaines.  13  Ala.  196.  48  Am.  Dec.  40, 

And  where  the  Judgment  was  in  assumpsit  on  an 
oil  contract,  and  another  action  had  also  been 
brouKbt,  and  the  defense  was  that  the  oil  was  part- 
nership property  between  the  parties.  The  ques- 
tion of  partnership  was  a  controverted  fact  arising 
but  not  conclusive  on  the  matters  in  the  suit,  and 
in  an  actfuo  to  settle  the  partnership  an  Injunction 
was  gi  anted  on  the  ground  of  preventing  multi- 
plicity ot  suits.    Coville  V.  Gilman,  13  W.  Va.  314. 

And  where  the  suit  was  a  mortgage  foreclosure 
and  ttiere  were  grave  doubts  as  to  whether  the 
mtjrtirufror  upon  a  rule  to  foreclose  was  entitled  to 
make  any  other  defense  that  that  speoitied  in  the 
Ge*  rgia  judiciary  act  of  1799,  which  is  *'tbat  he  is 
entitled  to  payments  which  have  not  been  credited 
upon  the  mortgage,  or  to  set-off  which  in  equity 
ouKUt  lo  be  allowed,**  and  the  injunction  suit  was 
also  for  cancelation  of  the  notes  sued  upon,  which 
wei-e  void.    Chf  ton  v.  LIvor,  24  Ga.  9L 

In  Young  v.  Reynolds,  4  Md.  STS,  it  was  said  that 
an  Injunction  will  be  granted  wbere  there  are 
equities  cognizable  in  a  court  of  equity  which 
could  not  be  availed  of  in  a  court  of  law. 

In  Medart  v.  Fasnatch,  15  La.  Ann.  821,  it  was 
held  that  the  rule  that  a  fatlure  to  make  a  legal  de- 
fense prevents  an  injunction  against  the  Judgment 
does  not  apply  to  married  women  who  are  under 
a  disability,  and  it  is  a  good  ground  for  injunction 
that  the  aefendant  as  law  was  a  married  woman 
and  the  debt  was  a  note  on  which  she  was  surety 
for  her  husband,  and  which  was  void  at  law. 

In  Howell  v.  Motes,  64  Ala.  1,  it  was  said  that  an 
nnsuccessfui  attempt  or  an  entire  omission  to  as- 
sert in  a  court  of  law  a  prior  equitable  defense  does 
not  change  the  right  to  relief  in  equity. 

VL    On  a  MB  0/ discovery  to  aid  dements, 

A  bill  of  discovery  In  aid  of  a  defense  at  law  is 
recognized  as  belonging  to  equity  Jurisdiction. 
But  an  injunction  will  be  refused  on  a  bill  for  a  dis- 
oovery  if  the  same  Is  not  filed  until  after  Judgment, 
and  the  delay  in  filing  the  same  Is  not  excused. 
Powell  V.  Stewart,  17  Ala.  719;  Jones  v.  Kirksey,  10 
Ala.  579:  Kinney  v.  Ogden,  8  N.  J.  £q.  168;  Thomp- 
■on  V.  Berry.  8  Johns.  Ch.  395,  Affirmed,  Berry  v. 
Thompson,  17  Johns.  486:  Whitmore  v.  Thornton,  3 
Price,  241:  Brown  v.  Swann,  3611.  8.10  Pet.  497,  9 
Ked.  606. 

Bo,  an  injunction  was  refused  on  a  bill  of  discov- 
ery filed  after  a  Judgment  at  law,  in  aid  of  a  de- 
fense to  that  action,  where  the  discovery  was  In  re- 
gard to  release  and  indemnity.  Wright  v.  King, 
Harr.  Cb.  (Mich.)  12. 

And  where  the  defense  was  fraud  and  partial 
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failure  of  consideration.  Marsh  v.  Bdgerton,  1 
Chand.  (Wis.)  198. 

And  where  the  discovery  was  in  regard  to  pay* 
ment.    Hinrichsen  v.  Van  WlnlLle,27IlL334. 

And  where  the  discovery  was  in  regard  to  setoff. 
fiiU  V.  McNeill.  8  PorL  (Ala.)  482. 

And  where  the  discovery  was  in  regard  to  an  ao- 
oountlng,  and  the  defense  in  an  action  of  covenant 
was  performance,  DUly  v.  Barnard,  8  GUI  ft  J. 
170. 

And  where  the  discovery  was  in  regard  to  usury. 
Mai  lory  v.  Matlock,  10  Ala.  586;  McOoUum  v.  Prew* 
itt,  87  Ala.  STd,  l^la.  Bel.  Gas.  496. 

And  where  the  discovery  was  in  regard  to  a 
breach  of  warranty.  Faulkner  v.  Harwood,  6 
Band.  (Va.)  126. 

And  where  the  discovery  was  in  regard  to  the  title 
on  a  trial  of  the  right  of  property.  Donaldson  ▼• 
Kendall,  2  Ga.  Dec.  227. 

And  where  the  discovery  was  in  reprard  to  a  de- 
fense of  a  surety  on  a  sheriff^s  bond,  chat  the  plain- 
tiff at  law  had  loaned  the  money  to  thesheriff  after 
it  was  collected.  Alley  v.  Ledbetter,  1  Dev.  Eq.  449. 

And  where  the  discovery  was  in  regard  to  a  de- 
fense of  an  accommodation  indoiser,  that  the  notes 
in  suit  were  signed  in  blank  and  not  filled  up  until 
after  the  death  of  the  principal  and  without  any 
authority,  and  were  renewals  of  other  notes  in 
Judgment.    Green  v.  Massie,  21  Gratt.  366. 

And  where  it  was  claimed  that  the  def  euse  could 
only  be  established  by  a  bill  of  discovery  and  the 
matters  in  the  bill  were  denied.  Overton  v.  Searcy, 
Oooke  (Tenn.)  36,  6  Am.  Deo.  665;  Oammann  ▼• 
Traphagan,  1 N.  J.  Eq.  28:  Fowler  v.  Boe,  11 N.  J. 
Eq.  897:  Vaughn  v.  Fuller,  28  Ga.  866. 

And  where  the  defendant  claimed  a  rescission  but 
did  not  file  a  bill  for  discovery  until  after  Judg- 
ment, and  the  nature  of  the  pleas  at  law  were  uoS 
disclosed  by  the  record.  Moore  v.  Dial,  3  Stew. 
(Ala.)  156. 

And  where  the  bill  of  discovery  against  plaintiff 
or  interrosratories  could  iiave  been  and  were  not 
filed  at  law.    Drew  v.  Hayne,  8  Ala.  488. 

And  where  defendant  was  negligent  In  not  util- 
izing evidence  attainable  to  prove  payment,  and 
sought  relief  by  injunction  and  bill  of  discovery. 
Tapp  V.  Bankin,  9  Leigh,  478. 

And  where  a  defense  was  not  made  of  a  release 
of  a  surety,  and  that  the  debt  was  not  due,  and  thaa 
there  was  a  usurious  extension,  as  a  bill  of  discov- 
ery would  have  established  the  defense  before 
Judgment  If  such  defense  existed.  Cheyney  v.. 
Wright,  7  Phila.  431. 

And  where  the  bill  for  discovery  did  not  state  the 
matter  sought  to  be  discovered  or  show  that  ic  waa 
material,  or  the  nature  of  the  defense  at  law* 
Lucas  V.  Bank  of  Darlen,  2 Stew.  (Ala.)  280l 

A  bill  of  discovery  which  is  fruitless  should  be  dis- 
missed and  not  held  over  as  an  original  bilL  where 
there  has  been  a  trial  at  law.  Peace  v.  Nailing,  i 
Dev.  Eq.  289. 

In  Martin  v.  Spier,  1  Hayw.  (N.C.)860,  Robinson  v* 
Wheeler.  61  N.  H.  386,  and  Dilly  v.  Barnard.  8  Gill 
&  J.  170,  it  was  said  that  if  a  discovery  was  needed 
to  enable  a  defendant  to  plead  bis  defense  he  wlU 
be  required  ordinarily  to  seek  it  while  the  suit  i» 
pending,  or  he  cannot  obtain  relief  in  equity. 

In  Paierson  v.  Bangs,  9  Paige,  627,  it  was  yald 
that  where  a  party  has  the  means  of  defense  wit  hin 
his  power,  whether  those  means  are  available  nt 
law,  or  only  available  in  the  court  of  equiry  hy  bil> 
of  discovery  and  relief,  and  the  party  knows  of  the 
existence  of  tbese  meons  before  the  trial  ot  law- 
and  ueglects  to  use  them,  and  goes  to  trial  at  law 
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have  been  pleaded  at  law  to  defeat  the  recovery  I  would  give  jtirisdictioo  to  equity  on  the  three 

of  the  judgment,  and  that  it  cRnnot  be  made   ^"     '  '  " '  ^      "       '      '  ' 

the  subject  of  equity  jurisdiction.    Tbis  posi- 
tion la  not  tenable,  as  g  5,  chap.  126,  Code, 


grounds  of  failure  of  consideration,  fraud  in 
the  procurance  of  the.  note,  and  tbat  of  breach 
of  warranty  of  title  to  personal  property,  aud 


upon  other  prooft  and  other  questiODs,  and  fails, 
the  court  will  not  afterwards  give  him  relief. 

But  in  PoUook  v.  GUbert,  18  Ga.  398.  60  Am.  Deo. 
78S,  it  was  said  that  the  case  of  Paterson  v.  Bangs, 
fupra,  was  overruled,  and  was  qualified  by  the 
faot  that  the  complainant  must  know  that  his  de- 
fense is  not  available  nt  law. 

If  the  delay  io  flilug  a  bill  for  discovery  Is  excused, 
or  there  are  peculiar  equitable  grounds  for  iojunc- 
tloD,  the  same  will  be  g-ranted. 

Scan  injunction  was  granted  where  it  was  dis- 
closed on  a  bill  of  discovery  tbat  complainant  had 
an  equitable  mortgage  by  virtue  of  a  bill  of  sale 
executed  before  the  bankruptcy  of  the  grantor  and 
surrendered  thereafter  on  delivery  of  an  assign- 
ment of  the  property,  but  which  assignment  was 
held  void  at  law.  Hankey  v.  Vernon,  2  Cox,  Ch. 
Gas.  13. 

And  where  the  defense  was  tbat  the  consideration 
was  a  gambling  debt,  and  the  bill  was  for  a  discov- 
ery, as  equity  has  complete  original  jurisdiction  in 
regard  to  a  gaming  promise.  Tbis  is  an  exception 
to  the  general  rule,  although  the  Judgment  and 
verdict  were  rendered  upon  a  full  and  fair  trial. 
The  complainant  was  entitled  to  relief,  under  Ya. 
act  1748,  pursuing  the  statute  of  Anne,  chap.  14, 
^ving  an  action  for  the  recovery  of  money  and 
allowinsr  a  bill  for  discovery  with  a  provision  re- 
mitting the  penalties  and  forfeitures  incurred. 
White  V.  Washington,  6  Gratt.  645. 

And  where  the  Judgment  was  against  a  sheriff  for 
not  returning  an  execution,  and  it  was  disclosed  on 
a  bill  for  a  discovery  that  the  Judgment  had  been 
satisfied  by  a  fraudulent  arrangement  between  the 
creditor  and  the  debtor.  Harrison  v.  Harrison,  1 
Litt.  (Ky.)  187. 

And  where  the  defense  to  an  action  on  an  in- 
demnifying bond  for  the  appointment  of  a  trustee 
in  a  deed  of  trust  was  that  the  debt  was  fraudulent 
notwithstanding  a  defense  at  law,  where  the  bill 
asked  for  an  accounting  and  for  a  discovery,  as 
adequate  relief  could  not  be  had  at  law.  Billups 
V.  Bears,  5  Gratt.  81,  60  Am.  Dec.  106. 

In  Norton  v.  Woods,  5  Paige,  249,  an  injunction 
was  granted  after  Judgment,  on  complainant  filing 
a  bill  for  discovery,  where  excuse  was  given  for  not 
filing  it  before.  In  this  case  a  court  of  law  had  re- 
fused to  allow  complainant  to  use  the  evidence  of 
the  nominal  plaintiffs  although  they  had  no  interest 
in  the  suit,  and  the  only  remedy  was  by  a  bill  for 
relief  where  in  equity  feigned  issues  could  be 
awarded  to  determine  the  real  parties  in  the  con. 
troversy.  And  this  bill  was  sufficient  to  constitute 
a  case  for  eq  ui table  relief. 

In  Gainsborough  v.  Gifford,  2  P.  Wms.  424,  where 
the  answer  of  the  defendant  in  the  injunction  suit 
admitted  the  equity  of  plaintiff's  claim,  showing 
that  she  was  not  liable  under  a  contract  for  pur- 
chase of  stock  on  which  a  Judgment  had  been  ob- 
tained, and  no  defense  had  been  made,  the  Judg- 
ment was  enjoined.  Bui  on  aflSda  vits  showing  that 
the  answer  was  a  mistake  leave  wns  given  to  am^nd 
the  same  though  no  precedent  for  such  action 
could  be  found.  This  case  Is  usually  cited  as  de- 
ciding that  the  finding  of  a  lost  receipt  will  author- 
ize an  injunction,  but  that  is  a  dictum. 

In  Quackenbush  v.  Van  Riper,  1  N.  J.  Eq.  470,  it 
was  said  that  equity  will  relieve  against  a  Judg- 
ment, on  a  bill  for  discovery  on  eqitable  defenses 
that  were  not  known  at  the  time  of  the  trial. 

Vn.  Where  there  is  a  remedy  at  law. 

It  Is  a  well-settled  principle  in  regard  to  injunc- 
tions that  a  court  of  equity  will  not  inti'ifcre  with 
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a  Judgment  at  law  where  there  is  an  adequate  and 
ample  remedy  at  law,  althouifh  there  are  some  ex- 
ceptions to  this  rule;  but  It  Is  regarded  as  indis- 
pensable that  the  bill  of  complaint  should  allcKO 
that  there  is  no  adequate  remedy  at  law. 

So,  an  injunction  will  not  be  granted  where  there 
is  a  remedy  at  law.  Trieste  v.  Enslen  (Ala.)  17  So. 
856;  Martin  v.  Orr,  96  Ind.  27:  Armsworthy  r.  Che- 
shire, 2  Dev.  Eq.  234,  34  Am.  Dec.  278;  Philan  v. 
Johnson,  80  Iowa,  727:  Wilkinson  v.  Rewey.  50  Wis. 
654;  Fowler  v.  Lee,  10  Gill  &  J.  858, 32  Am.  Dec  17::2; 
Gallop  V.  Allen,  113  N.  C.  24:  Knox  County  v.  Harsh- 
man,  83  U.  S.  152, 83 L.  ed.  588;  McClure  v.  Colclougb, 
6  Ala.  402:  Keynolds  v.  Horlne,  13  B.  Mon.  :S4:  St. 
Louis  &  S.  F.  R.  Co.  v.  Lowder.  59  Mo.  App.  8:  WeUs 
V.  Wall,  1  Or.  S95;  Mann  v.  Bamberger,  4  Heisk.  488; 
Boone  v.  Poindexter,  12  Smedes  &  M.  640;  Campbell 
V.  Morrison,  7  Paige,  1S7;  Erie  Canal  Co.  v.  Lowrle, 
5  Clark  (Pa.)  464;  Gunby  v.  Bell,  40  Ga.  133:  Bald  wiD 
V.  Murphy.  82  111.  485;  Menifee  v.  Ball,  7  Ark.  530. 

By  a ppeal.  Ex  parte  Christian,  23  Ark.  641;  Dupre 
V.  Anderson. 45 La.  Ann.  1134:  Terrell  v.  Dick.  1  Call 
(Va.)  546;  Langley  v.  Ashe,  88  Neb.  53;  Muscatine 
V.  Mississippi  &  M.  R.  Co.  1  Dill.  588:  Neville  v.  Pope. 
95  N.  C.  346;  Nicklin  v.  Hobin.  13  Or.  408;  Parsons  v. 
Pierson,  128  Ind.  479;  Sbreveport  v.  Flournoy.  28 
La.  Ann.  709;  Shaul  v.  Duprey,  48  Ark.  831;  Windisch 
V.  Gussett,  80  Tex.  744;  Cobb  v.  Gamer  (Ala.)  17  So. 
47;  Duvao  v.  Ferrari,  85  Jja.  Ann.  80;  Brown  v. 
Chapman,  90  Va.  174;  Western  r.  Woods,  1  Tex.  1; 
Levy  V.  Shreveport,  27  La.  Ann.  630;  Torpedo  Co.  v. 
Clarendon,  19  Fed.  Rep.  281;  Martin  v.  Pifer,  96  Ind. 
245:  Paul  v.  Davidson,  43  Net  605:  Beit  v.  Black- 
burn, 28  Md.  227;  Bany  ▼.  Green,  5  Hayw.  (Tenn.) 
67:  Holmes  v.  Bemsen,  7  Johns.  C9i.  2A6;  Virginia  y. 
Dunaway,  17  IlL  App.  68;  Tapp  v.  Rankin,  9  Leigh, 
478;  Lackie  v.  Bramlett,  1  Tex.  App.  Civ.  Caa. 
(White  &  W.)  91129;  Rountree  v.  Walker,  46 Tex.  200; 
Nichols  V.  Snow,  42  Tex.  72;  Long  v.  Smith.  39  Tex. 
160;  Holman  v.  G.  A.  Stowers  Furniture  Co.  (Tex.) 
30  S.  W.  1120;  Hart  v.  Life  Asso.  54  Ala.  495; 
Murphree  v.  Bishop,  79  Ala.  404;  Logan  v.  Hillegass, 
16  Cal.  200;  Hunter  v.  Hoole,  17  Cal.  418;  Moore  v. 
Dial,  3  Stew.  (Ala.)  155;  Phelps  v.  Peubody.  7  Cal.  50: 
Murdock  v.  DeVries,  37  Cal.  527;  Merritt  v.  DafUn, 
24  Fla.  820;  WordehofT  v.  Evers,  18  Fla.  888;  Dibble 
V.  Truluck,  12  Fla.  185;  Geraty  v.  Druldlng,  U  Hi. 
App.  440;  Turner  ▼.  Norton,  31 DL  App.  423;  More 
V.  Bagley,  1  Dl.  60,  12  Am.  Dec.  144;  Baragree  v. 
Cronkhite,  88  Ind.  192;  Earl  v.  Matheney.  60  Ind. 
202;  Marshall  v.  Gill,  77  Ind.  402;  De  Haven  v. 
Covalt,  83  Ind.  344;  Shrlcker  v.  Field,  9  Iowa,  386; 
Smith  V.  Brownson^  19  La.  813;  New  Orleans  v. 
Pamela  de  la  Cuesta,  10  La.  Ann.  724;  Naugbton  ▼. 
Dinkgrave.  25  La.  Ann.  638;  Brumbaugh  v.  Schne- 
bly,  2Md.  9:10;  Deriokson  v.  Predeauz,  Id.  825,  note; 
Chappell  V.  Cox,  18  Md.  618;  Huston  v.  Ditto.  20 
Md.  805;  Connery  v.  Swift,  9  Nev.  89;  Proctor  v. 
Pettitt,  25  Neb.  96;  Maxwell  v.  Connor,  1  HUl,  Eq. 
14;  Clopton  v.  Carloss,  42  Ark.  56a 

By  appeal  in  case  of  summary  proceedings  in 
forcible  entry  and  detainer.  Jessurun  v.  Mackie, 
24  Hun,  624;  Koeter  v.  Van  Shalck,  11  Daly.  205; 
Broadwell  v.  Holcomb,  65How.  Pr.  502. 

By  appeal  or  motion.  Moeschler  v.  Lochte,  12  N. 
7.  8.  R.  855;  Wills  Point  Bank  v.  Bates,  76  Tex.  329; 
Pico  V.  Sunol.  6  Cal.  294. 

By  appeal  or  direct  application  to  the  oourt. 
Saunders  v.  AlbrittOD,  87  Ala.  716. 

By  remedy  in  an  appellate  tribunal.  Meem  v. 
Rucker,  10  Gratt.  506. 

By  appeal  or  writ  of  error.  Central  Iowa  R.  Co. 
V.  Piersol.  65  Iowa,  498;  Virginia  v.  Dunaway,  17  IlL 
App.  68;  Hahn  v.  Haxt,  12  B.  Mon.  426. 
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$  G  expressly  ^ivee  the  right  to  make  defense 
«t  law  or  omit  that  and  go  to  equity,  as  the 
<]ebtor  prefers,  without  giving  any  excuse  for 
DOt  defending  at  law.    Bia$  y.  Vtckert,  27  W. 


Ya.  456.  When  a  sale  of  chattels  Is  made, 
there  is  an  implied  warranty  of  good  title  by 
the  venoor,  where  the  goods  are  in  vendor  s 
possession.  Bymtide  v.  Burdett,l6  W.  Ya.  7(Kd; 


By  appeal,  writ  of  error,  or  supersedeas.  Blaok 
▼.  Smith,  18  W.  Va.  780. 

By  appeal  or  oert4oniri.  Manning  v.  Hunt,  86 
Tex.  118;  Comstook  v.  Clemens,  19  Gal.  77:  Gatlln 
V.  Kilpatiiok,  1  N.  G.  Law  Repos.  584,  6  Am.  Dec. 
8ff7;  WoJf  V.  Schleilfer,  2  Brewst  (Pa.)  568;  Peace  v. 
Nailinff,  1  Dev.  Eq.  288;  KJnir  ▼.  Vaugrhan,  8  Yerg. 
69.  28  Am.  Dec.  101;  Menifee  v.Myern,  88  Tex.  60a 

By  appeal,  or  by  habeas  corpus  known  in  time 
to  be  uaed.  as  this  will  bar  relief  In  equity  airalnst 
ca.  sa.    Turner  v.  Norton.  81  111.  App.  428. 

By  appeal  or  action  of  nullity.  Cook  v.  State,  16 
La.  288:  Morrison  ▼.  Crooks,  8  Rob.  (La.)  278. 

By  reviewing  an  action  on  appeal  and  sugf^esting 
the  death  of  appellee,  or  setting  aside  tbe  order  of 
dtamissal.    Palmer  v.  Gardiner,  77  111.  143. 

By  suspensive  appeal  with  a  devolutive  appeal, 
as  a  bond  on  suspensive  appeal  Is  required  to  be  in 
one  half  of  the  amount  of  the  debt,  while  an  In- 
junction bond  is  only  one  fourth  the  amount  of 
ibe  debt.  Naughton  v.  Dlnkgrave,  25  La.  Ann.  588. 
'  By  proceedings  in  error.  Bush  v.  Craig,  4  Bibb, 
108;  Caasei  V.  Scott,  17  Ind.  514;  Drake  v.  Hansbaw, 
47  Towa,  291;  Windlsch  v.  Oussett,  30  Tex.  744; 
Eyster^s  Appeal,  06  Pa.  478;  Alabama  Ins.  Co.  v* 
Kingman,  21  lU.  App.  49;];  Blakeslee  v.  Murphy, 
44  Conn.  188;  Budd  ▼.  Long,  13  Fla.  288;  Burke  v. 
Wheat,  22  Kan.  722;  Burke  v.  Gibson,  6  Kulp,  810; 
Burlington  Ins.  Co.  v.  Mortimer,  52  Kan.  784;  Muee 
T.  Wafer,  29  Kan.  279;  Drake  v.  Hansbaw,  47  Iowa. 
291:  Morrison  v.  Hart,  2  Bibb,  4,  4  Am.  Dec.  668; 
Robuck  y.  Harklos,  88  Cku  174;  Thompson  v.  Meek, 
8  Sneed,  271;  Rogers  ▼•  Kingsbury,  22  G  a.  60. 

By  writ  of  error  or  supersedeas.  Turpln  v. 
Thomas,  2  Hen.  &  M.  189,  8  Am.  Dec.  615. 

By  writ  of  error  coram  fiobis.  Gunn  v.  Neal,  2 
Heisk.  818;  Shepard  v.  Akers.  8  Tenn.  Ch.  215;  Robb 
▼.  Halsey.lO  8medes&  M.  140;  Williamson  v.  Apple- 
berry,  1  Hen.  &  M.  206. 

By  wnt  of  error  coram  nohto  or  bill  of  review,  or 
writ  of  error,  or  appeal.  Herd  v.  Bewley,  1  Heisk. 
UL 

By  certiorari.  Booth  v.  Koehler.  61  111.  App.  870; 
Carutbers  v.  Hartsfleld,  8  Yerg.  866,  24  Am.  Dec. 
680;  Muegrove  v.  Chambers,  12  Tex.  9i\  Scanland  v. 
Mixer,  34  Ark.  864:  CrandaU  v.  Bacon.  20  Wis.  689, 
91  Am.  Dec.  452;  Bwing  v.  St.  Louis,  72  U.  8. 5  Wall. 
413,  18  L.  ed.  667;  Fltzbugh  v.  Orton.  12  Tex.  4; 
Fleming  v.  Nun n,  61  Miss.  608;  Haloomb  v.  Kelly, 
67  Tex.  618;  Rotzein  v.  Cox,  22  Tex.  62;  Jordan  v. 
Corley,  42  Tex.  284;  Kanawha  &  O.  R.  Co.  v.  Ryan, 

81  W.  Va.  864;  Koehl  v.  Inman,  8  Phlla.  284;  McNeill 
▼.  Hallmark.  28  Tex.  167;  Smith  v.  Moffat,  1  Barb. 
86;  Stokes  v.  Knarr,  11  Wis.  890;  Texas  Midland  R. 
Go.  V.  Wright  (Tex.)  29  &  W.  1134,  Affirmed  In  81  S. 
W.018. 

By  certiorari,  as  this  prevents  an  injunction 
against  a  Judgment  and  execution  void  for  want 
of  Jurisdiction.  Texas  Mexican  R.  Co.  v.  Wright 
(Tex.)  81 8.  W.  618,  Affirming  29  S.  W.  1184. 

By  certiorari  in  summary  proceedings  of  forcible 
entry  and  detainer.  Armstrong  v.  Cummlngs,  20 
Hun,  813;  Mclntyre  v.  Hernandez,  7  Abb.  Pr.  N.  S. 
214:  Ward  ▼.  Kelsey,  14  Abb.  Pr.  106:  Marks  v.  WU- 
son,  11  Abb.  Pr.  87;  Dulgan  v.  Hogan,  16  How.  Pr. 
104.  1  Bosw.  046;  Hyatt  v.  Burr,  8  How.  Pr.  168; 
fiokee  V.  Hamersley,  16  How.  Pr.  461. 

By  an  action  of  covenant.  Swain  v.  Burnley,  1 
Mo.  404;  Triplett  v.  Turner,  2  J.  J.  Marsh.  475; 
Wilkins  V.  Hogrue,  2  Jones,  Eq.  470. 

By  an  action  on  a  warranty  or  title.  Ponder  v. 
Oox,26Ga.485. 

By  action  of  damages.  Ooonery  v.  Swift,  9  Nev. 
80;  Bowen  v.  Clark,  40  Ind.  406. 
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By  an  action  of  damages  against  the  attorney 
Piggott  V.  Addicks,  8  G.  Greene.  427,50  Am.  Dea 
647;  Conway  v.  Ellison,  14  Ark.  860. 

Ely  an  action  against  an  attorney.  Albro  v. 
Dayton,  28  lU.  886;  Bunton  v.  Lyf ord,  87  N.  H.  512, 
76  Am.  Deo.  144;  Harris  v.  Gwin,  10  Smedes  &  M.  563; 
Everett  v.  Warner  Bank,  68  N.  H.  340. 

By  an  action  against  the  marshaL  Walker. v* 
Bobbins,  56  U.  a  14  How.  584, 14  L.  ed.  662. 

By  an  action  against  tbe  sheriff.  Gregory  ▼. 
Ford,  14 Cal.  188, 78  Am.  Deo.  689;  St.  I^uis,  L  M.  &  & 
R.  Co.  V.  Reynolds,  88  Mo.  146;  Taylor  v.  Lewis,  2  J. 
J.  Marsh.  400, 19  Am.  Dec.  186. 

By  an  action  on  a  constable*s  bond  or  against  the 
plaintiff.    Williams  v.  Hitzie,  88  Ind.  308. 

By  the  remedy  against  the  sheriff  for  false  return 
of  process  or  a  remedy  by  motion  to  set  aside. 
Stites  V.  Koapp,  2  Ga.  Dec.  86. 

By  an  action  of  trespass  against  an  officer. 
Gutierres  v.  Pino,  1  N.  M.  892;  St.  Louis  ft  S.  F.  R, 
Co.  v.  Lowder,  50  Mo.  App.  3;  Pt.  Louis,  I.  M.  &  S. 
R.  Co.  ▼.  Reynolds,  89  Mo.  140. 

By  an  action  against  an  officer.  ChappeU  v. 
Cox,  18  Md.  618. 

.    By  an  action  against  the  plaintiff.    Harris  v. 
Western  ft  A.  B.  Co.  58  Ga.  880. 

By  an  action  of  nullity.  Bell  v.  Francke,  28  La. 
Ann.  590. 

By  arresting  process.  Logan  v.  Hillegass,  16  OaL 
200. 

By  affidavit  of  illegality.  Vx>umoy  v.  Silman,  68 
Ghi.  196;  Gate  wood  v.  City  Bank,  49  Ga.  46;  Ounn  v. 
Woolfolk,66  Ga.  682;  Rounsaville  ▼.  McGlnnls,  98 
Ga.  679;  Russell  v.  O'Dowd,  48  Ga.  474;  Wordehoff 
V.  Bvers,  18  Fla.  888;  Hart  v.  Lazaroo,  46  Ga.  306; 
Lookridge  v.  Lyon,  68  Ga.  187;  Lenoard  v.  Collier, 
58Ga.387. 

By  audita  querela.  Parker  v.  Jones,  6  Jones,  Eq. 
270.  75  Am.  Dec.  441;  Shedd  v.  Bank  of  Brattleboro, 
82  Vt.  700:  McRae  v.  Davis,  6  Jones,  Eq.  140. 

By  bill  of  review.  MIchener  v.  Springfield  En- 
gine ft  T.  Co.  (Ind.)  antCy  59;  Ross  v.  Banta  (Ind.) 
84  N.  E.  866. 

By  direct  proceedings.  Gould  v.  Loughran,  19 
Neb.  862. 

By  ejectment.    Harper  v.  Hill,  86  Miss.  68. 

By  exception.    Barr  v.  Carpenter,  16  R.  I.  724. 

By  habeas  corpus.  Lance  v.  McCoy,  84  W.  Va. 
416. 

By  mandamus.  Boyd  v.  Weaver,  184  Ind.  266; 
Rogers  v.  Kingsbury.  22  Ga.  60. 

By  motion.  Bowers  v.  Tallmadsre,  16  How.  Pr. 
826;  Crocker  v.  Allen.  34  S.  C.  452;  Critchflold  v. 
Porter,  8  Ohio,  618;  Fullan  v.  Hooper,  19  N.  Y. 
Week.  Dig.  98,  Affirming  66  How.  Pr.  75;  Ede  v. 
Hazen,  61  CaL  860;  Faison  v.  McDwaine,  72  N.  C. 
312;  Goolsby  v.  St.  John,  26  Gratt.  146;  Alleman  v. 
Kight,  19  W.  Va.  201;  Green  v.  Thomas,  17  Cal.  86; 
Mason  v.  Miles,  68  N.  C.  664;  Mayo  v.  Bryte,  47  OaL 
626:  Sullivan  v.  Shell,  86  9.  C.  678;  Parker  ▼.  Bledsoe, 
87  N.  a  221:  Roach  v.  Duckworth,  96  N.  Y.  891. 

By  motion  or  appeal.  Wbiteburst  v.  Merchants* 
ft  F.  Transp.  Co.  100  N.  a  344. 

By  an  action  or  appeal,  or  by  motion  in  the  ac- 
tion.   Moeschler  v.  Lochte,  12  N.  Y.  8.  R.  856. 

By  motion  to  require  satisfaction.  Harding  v. 
Hawkins,  141  III.  672. 

By  motion  for  a  new  trial.  Bateman  v.  Willoe,  1 
Sch.  ftLef.  201:  Bryorly  v.  Clark,  48  Tex.  345;  Chal- 
mers V.  Hack,  19  Me.  124;  French  v.  Gr.roer,  7  Port. 
(Ala.)  649:  Collins  v.  Butler,  14  Cal.  223;  Kersey  v. 
Rash,  3  Del.  Ch.  321;  Mastlok  v.  Thorp,  29  Cal.  444; 
Pogue  V.  Shotwell,  2  Dana,  282;  Hendrlckson  v. 
Hinckley,  58  U.  &  17  How.  443. 16  L.  ed.  123;  Yancey 
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BeDlamin,  Sales,  6th  ed.  bj  Bennett,  g§  627 
et  seq.,  and  note  11,  p.  681;  fall  note  to  Scott  y. 
Hix,  6d  Am.  Dec.  460;  3  Kent,  Com.  478. 
Some  old  English  text- books  lay  down  that 


there  is  no  Implied  warranty  of  title,  but  Mr. 
Benjamin  says  no  case  was  ever  so  decided 
there.  That  old  rule,  repugnant  to  reason,  if 
it  really  existed,  was  long  since  "wellnigh  eaten 


▼.  Downer,  5  Litt.  (Ky.)  8, 16  Am.  Deo.  86;  Woodward 
▼.  Pike,  43  Neb.  777;  Gilder  v.  Merwin,  6  Whart.  622; 
BeynoldB  ▼.  Horine,  18  B.  Mon.  884:  Hintrager  y. 
Sumbarffo,  64  Iowa,  604;  Bobuck  ▼.  Harkios,  88  Ga. 
174;  Jamison  v.  May.  18  Ark.  600. 

By  petition  for  a  new  trial,  or  writ  of  error,  coram 
noM8^  or  by  suit  in  equity  for  relief.  Hurlbut  y» 
Thomas,  66  Oonn.  18L 

By  motion  to  modify.   Parker  v.  Bledsoe,  87  N. 

asset. 

By  motion  to  open  judgment.  Bobrer  t.  Eay,  8 
MaoArth.  146;  Bostwick  v.  Perkinci,  1  Ga.  186;  flol- 
linger  v.  Beeme,  188  Ind.  863, 24  L.  B.  A.  46. 

By  motion  to  quash.  Domec  y.  Stearns,  80  Oat 
114;  Goolsby  v.  St.  John,  26  Gratt.  146;  Hall  y.  Tay- 
lor, 18  W.  Va.  644:  Lauffhlin  y.  Fergueon,  6  Dana, 
111;  Stockton  y.  Ransom,  60  Mo.  635;  Sanchez  y. 
Carriflga.  81  Gat  170;  Lofran  y.  Hillegass,  16  Cat  200. 

By  motion  to  recall  writ.  Gates  y.  Lane,  48  Cal. 
866;  Wilkinson  y.  Rewey,  60  Wis.  661. 

By  motion  to  set  aside.  Wilkinson  y.  Rewey, 
fupro:  Borland  y.  Thornton,  12  Cat  440;  Roeblioflr 
Sons  Co.  y.  Ste^'ens  Blectrio  Co.  96  Ala.  80;  Clioe  y. 
Lowe,  8  Ind.  6S7;  Connery  y.  Swift,  9  Ney.  80:  Gal- 
lop y.  Allen,  118  N.  C.  24;  Jaokson  y.  Patrick,  10  S. 
C.  N.  S.  197:  Kid  well  y.  Masteri30n,8  Cranch,  C.  C.  62; 
Neylllo  y.  Pope,  05  N.  C.  846;  Lafon  y.  Desessart,  1 
Mart.  N.  S.  71;  Laraelle  y. Moore,!  Blackf.226;  Luoo 
y.  Brown.  78  Cal.  8;  Macy  y.  Lloyd,  28  Tnd.  60;  Mo- 
Indoe  y.  Hazeltoo,  10  Wis.  667,88  Am.  Deo.  701;  Mor- 
ris V.  Morria,  76  Gki.  i83;  Murdook  y.  Devries.  87  Cal. 
627;  NoufiTue  y.  Clapp,  101  U.  8.  661,  26  L.  ed.  1026; 
Partin  y.  Luterloh,  6  Jones,  Bq.  84L 

By  motion  to  set  aside  or  appeal.  Schwab  y.  fifad- 
Ison,  40  Ind.  829. 

By  motion  to  set  aside  or  supersede.  Anthony  y. 
Shannon,  8  Ark.  62. 

Ry  motion  to  set  aside,  and  appeal  or  error.  Pe- 
talka  y.  FItle,  88  Neb.  766. 

By  motion  to  set  aside  or  to  vacate  a  Judgment. 
Bmmons  y.  McKesson,  6  Jones,  Bq.  92. 

By  motion  to  set  aside  or  by  writ  of  error.  Shel- 
ton  y.  Gill,  11  Ohio.  417. 

By  motion  as  upon  an  audita  querela.  Faison  v. 
Mcllwaine,  72  N.  C.  812. 

By  payment  and  subrogation.  Stein  y.  Benedict, 
88  Wis.  608;  Grindol  y.  Ruby,  14  lit  A  pp.  489. 

By  motion  for  subroiration,  or  a  motion  for  sat- 
isfaction and  discharge.  Ketch um  y.  Crippen,  87 
Cat  228. 

By  motion  to  yaoate  a  Judgment  Gage  y.  Clark, 
22  Ind.  163;  Crltchfleld  y.  Porter,  18  Ohio,  618;  Pico 
y.  Sunot  6  Gal.  284;  Roche  y.  Washington,  7  Humph. 
142. 

By  motion  for  a  rule  to  show  cause  why  credits 
should  not  be  entered.  Gorsuch  y.  Thomas,  67  Md. 
834. 

By  an  order  nune  pro  tunc  Jillett  y.  CJnion  Nat. 
Bank,  66  Mo.  804. 

By  possessory  action.  Freeman  y.  Timanus,  12 
Fla.808. 

By  writ  of  prohibition.  Stites  y.  Knapp,  2  Ga, 
Dea  86;  Ward  y.  Kelsey,  14  Abb.  Pr.  106. 

By  writ  of  recordari.  Champion  y.  Miller,  2  Jones, 
Eq.  194;  Gallop  y.  Allen,  118  N.  a  24. 

By  petition  for  rehearing.  Bussel  y,  Slaton,  88 
Ga.  196. 

By  retazatlon  of  costs.  Whitesides  y.  Bayle,  8 
Humph.  205;  Ross  y.  McCarty,  Id.  169. 

By  stay  of  proceedings.  Rickett  y.  Johnson,  8 
Cat  84. 

By  supersedeas.  Ilanneken  y.  Wright,  64  Miss. 
217;  Larkin  y.  Mason,  71  Ala.  227;  Ricks  y.  Richard- 
son, 70  Miaa.  424. 
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By  supplementary  proceedings  in  aid  of  a  set-off. 
Boley  y.  Griswold,  2  Mont.  447. 

By  traverse  of  an  inquisition  as  to  lunacy.  Med- 
lock  y.  Gogbum,  1  Rich.  Eq.  477. 

By  trespass  or  troyer.  Davidson  y.  Floyd,  16  Fla. 
667. 

By  relief  in  the  trial  court.  Reeyes  y.  Cooper,  19 
N.  J.  Bq.  224,  and  488;  Whiteside  y.  Latham,  2  Gold w. 
91;  Giveo*8  Appeal,  121  Pa.  260;  Wells  y.  WaU,  1  Or. 
2H6;  Rabm  y.  Minis.  40  Cat  421;  Morrison  y.  Speer.  10 
Gratt.  228;  Chambers  y.  Penland,  78  N.  a  58;  Jones 
y.  Chiles,  8  T.  B.  Mon.  841;  Buell  y.  San  Franciaoo 
Say.  Union,  66  Cal.  292:  Dyckman  y.  Kemochan,  9 
Paige,  26;  FInegan  y.  Femandina,  18  Fla.  127. 

But  in  Babcock  y.  McCamant,  68  lit  214,  it  was 
held  that  the  remedy  by  motion  to  quash  an  execu- 
tion where  the  record  has  been  fraudulently  ob- 
tained and  the  Judgment  increased,  will  not  pre- 
vent an  injunction  against  a  Judgment  on  account 
of  such  fraud  as  the  relief  Is  more  complete  ia 
equity  as  it  is  directed  against  the  Judgment  Itself. 

And  the  remedy  by  motion  will  not  prevent  aa 
injunction  where  equity  can  grant  more  adequate 
relief.    Newman  y.  Taylor,  60  Miss.  671. 

And  the  remedy  by  writ  of  error  coram  nobis  will 
not  prevent  an  injunction  against  an  execution  is- 
sued on  the  Judgment  obtained  without  notice  on 
a  forged  note  where  the  defendant  was  not  liable, 
and  the  Judgment  was  rendered  in  a  county  where 
he  did  not  reside.    Douglass  y.  Joyner,  1  Baxt.  32. 

And  the  remedy  at  law  of  motion  for  new  trial, 
writ  of  error,  or  error  coram  nobiSn  will  not  prevent 
enjoining  proceedings  upon  a  Judgment,  obtained 
without  notice  or  process,  where  the  time  had 
elapsed  for  using  such  remedies  before  the  Judg- 
ment was  discovered.  Jeffery  y.  Fitch,  4ft  Ooniu 
601. 

If  the  remedy  at  law  is  inadequate  to  afford  re- 
lief for  fraud  in  the  consideration,  equity  will  grant 
an  injunction.  Boyce  v.  Grundy,  28  U.  8. 8  Pet.  210, 
7  L.  ed.  655. 

And  the  remedy  at  law  under  Conn.  Stat.  60,  ed. 
1888,  S  68,  providing  for  granting  new  trials,  doea 
not  prevent  a  court  of  chancery  from  granung  re- 
lief by  Injunction  against  execution  sale  when  neo- 
essary  to  prevent  a  sacriAoe  of  complaloani*» 
goods.  The  stay  of  execution  in  such  a  case  is  a 
call  for  extraordinary  powers  of  the  court  of 
equity.    Carrlngton  v.  Holabird,  19  Conn.  84. 

Cat  Code  Civ.  Proc.  1 473,  providing  for  a  motion 
in  the  same  court  to  set  aside  a  Judgment,  does  not 
apply  where  there  has  been  no  service  of  process 
or  authorized  appearance,  and  the  Judgment  was 
obtained  by  fraud.  Baker  v.  0*Rlordao.  66  Oat 
868. 

The  finding  of  fact  by  the  court,  that  there  is  ne 
adequate  remedy  at  law,  is  sufficient  to  retain  Ju- 
risdiction in  chancery  to  enjoin  proceedings  on  the 
Judgment  fraudulently  obtained,  even  if  relief  at 
law  might  be  obtained  after  the  levy  of  an  execu- 
tion.   Ghainty  y.  Russell,  40  Conn.  460. 

Where  the  remedy  at  law  was  doubtfut  an  In- 
junction was  granted  against  a  Judgment,  on  the 
ground  that  a  bail  was  released  by  indulgence. 
Rathbone  y.  Warren,  10  Johns.  687. 

The  remedy  under  Gantt*s  (Ark.)  Dig.  •  2819,  for 
quashmg  an  execution  is  only  cumulative  and  con- 
current, and  will  not  prevent  enjoining  a  Judgment 
that  ia  void.    Ryan  v.  Boyd,  88  Ark.  778. 

The  remedy  of  certiorari  will  not  prevent  an  in- 
junction against  a  Judgment  obtained  by  fraud, 
where  the  court  in  which  It  was  rendered  refuse* 
to  grant  relief.  Merriman  y.  Walton,  106  Osl.  4fl8» 
80L.R,A.78a. 
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mway.'^asLord  Campbell  well  said;  and  dow 
it  la  settled  io  Englaod  that  there  is  such  im- 
plied warranty,  and  it  is  aniversally  admitted 
in  America.  But  there  is  do  implied  war- 
ranty of  soundness  or  quality  of  goods  sold. 
JiMon  y.  ChappeU,  16  Gratt  572;  Benjamin, 
Bales,  §  644,  and  note  18,  p.  640.  In  this 
case  the  vendor,  at  the  date  of  sale,  had  given 
a  deed  of  trust  on  tiie  property,  and  his  war- 
ranty was  broken  at  once.  He  was  also 
guilty  of  fraud  in  the  sale.  Benjamin,  Sales, 
g  628  savs:  **If  the  vendor  knew  he  had  no 
title,  and  concealed  that  fact  from  the  buyer, 
he  would  be  liable  on  the  ground  of  fraud." 

A  second  ground  on  which  the  iniunctlon 
rests  is  that  ^ewlon  once  sold  to  Jarrett  a 
house  and  lot,  with  ffeneral  warranty,  and  that 
a  lien  was  found  and  adjudged  to  exist  against 
the  property,  which  Jarrett  was  compelled  to 

Jay,  and  did  pay,  long  after  the  judgment,  and 
arrett  asked  that  what  he  paid  to  remove  this 
lien  be  set  o£F  against  the  judgment.  The 
amount  of  this  lien  was  ascertained  by  decree. 
Equity  will  not  enjoin  a  judgment  to  let  in  a 
defense  pleadable  in  the  action,  where  the 
party  has  had  opportunity  to  do  so,  unless  pre- 
vented by  fraua,  accident,  surprise,  or  some 


adventitious  circumstance  beyond  the  party's 
control.  8hieUi$  v.  MeGlung.  6  W.  Va.  79; 
Earner  v.  Price,  17  W.  Va.  528,  548.  And  as 
set-offs  may  be  pleaded  in  defense,  or  made  the 
subject  of  another  action,  equity  generally  will 
not  enjoin  a  judgment  to  let  them  in.  But  it 
will  do  so  where  the  party  owing  them  is  in- 
solvent. Beard  v.  Beard,  25  W.  Va.  486, 52  Am. 
Rep.  219;  MeClellan  v.  Kinnaird,  6  Gratt.  852; 
Marshall  v.  Cooper,  48  Md.  46.  Levy  v.  Steii^ 
haeh.  Id.  212;  Lindsay  v.  Jackson,  2  Paige,  581; 
2  High,  Inj.  g  248.  The  bill  alleged  the  utter 
insolvency  of  Newlon,  and  the  answer  does  not 
deny  it. 

It  is  assigned  as  error  that  the  process  on  the 
amended  bill  did  not  make  GkK)dnow  a  party 
to  it.  It  contained  no  new  matter.  It  only 
repeats  the  original  bill,  and  made  Durbin, 
trustee,  a  party,  and  he  not  a  necessary  party. 
It  contained  nothing  against  Goodnow  not  m 
the  original  bill,  and  it  was  dismissed  as  to  the 
trus'ee,  thus  leaving  it  out  of  the  case,  in  a 
legal  view,  as  the  decree  can  be  predicated  on 
the  oHginal  bill  alone. 

We  affirm  order  and  decrm. 

Dent,  J.,  did  not  sit. 


As  to  whether  or  not  the  proper  remed.v  is  to  ap- 
peal from  a  judgment  rendered  without  procesB  or 
appenrance,  and  of  which  the  defendant  had 
knowledge  soon  after  its  rendition,  was  not  de- 
cided.   Taggart  V.  Wood,  SO  Iowa.  236. 

As  to  whether  a  remedy  of  motion  to  quash  an 
execution  issued  on  a  transcript  filed  in  the  county 
cotirt  from  a  justice  of  tbe  peace  can  be  made, 
was  not  decided  where  tbe  complainant  did  not 
show  the  condition  of  the  judgment  in  the  justice 
court.    Gates  V.  Lane,  44  Cal.  808. 

As  to  whether  a  remedy  by  motion  will  prevent 
an  iniunction  was  not  decided.  Glllam  v.  Arnold, 
a»8.  CfiOa. 

In  Clay  County  Comrs.  v.  Markle,  46  Ind.  i»,  it 
was  said  that  the  fact  that  there  could  be  no  appeal 
from  the  decision  affolMli  no  ground  for  an  injunc- 
tion to  restrain  proceedttigs  on  a  judgment. 

The  mere  fact  that  tfee  law  prohibits  an  appeal 
on  account  of  the  amoirot  does  not  of  itself  afford 


grounds  for  an  injunction  against  a  judgment  or 
its  enforcement.  Ouif,  C.  &  S.  F.  B.  Co.  v.  Hender- 
son, 88  Tex.  70. 

For  cases  on  the  general  rule  that  a  court  of 
equity  does  not  interfere  with  a  judgment  at  law, 
unless  the  complainant  has  an  oqultable  defense,  of 
which  he  could  not  avail  himself  at  law,  because  It 
did  not  amount  to  a  legal  defense,  or  had  a  good 
defense  at  law,  which  he  was  prevented  from  avail- 
ing himself  of  by  fraud  or  accident  unmixed  with 
negligence  of  himself  or  agent,  see  note  to  Merri- 
man  v.  Walton  (Cal.)  80  L.  R.  A.  786,  subd.  L,  ^''lU' 
junctions  against  judgmentit  obtained  by  frauds  aeei" 
dent,  mMolce,  surprise,  and  duress,^* 

As  to  remedy  at  law  in  oases  of  executions  and 
sales,  see  note  to  Parsons  v.  Hartman  (Or.)  80  L. 
R.  A.  08,  subd.  XIIT.,  **  Injunctions  aoa  in  ft  execution 
sales  or  other  proceedings  under  final  process.^* 

LT. 


OHIO  SUPREME  COURT. 


COLUMBUS,  HOCKING  VALLEY,  & 
TOLEDO  RAILWAY  COMPANY  ei 
al.,  Hffs.  in  Efrr., 
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Stevenson  BURKE  ei  oL 
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*!•   No  actioa  can  be malntaiiied  on  an  In- 
junction undertaking  except  In  accordance  with 

*Headnotes  by  tbe  Coubt. 


NosB.— The  above  case  Is  a  peculiar  one  in  respect 
to  the  termination  of  an  action  for  an  injunction 
on  which  is  based  a  claim  on  the  injunction  under- 
taking. The  voluntary  dismissal  of  the  action 
pursuant  to  an  award  of  arbitrators  upon  the 
merits  of  the  case  prsaents  a  novel  question. 

As  to  the  right  to  recover  damages  caused  by  an 
Injunction  generally,  see  noU  to  Mark  v.  Hyatt 
IN.  T.)  18  L.  B.  A.  S7A. 
L.  R.  A 


its  terms:  and  this  is  true  with  respect  to  tha 
principal  as  well  as  tbe  sureties. 

2«   Where  In  a  suit  for  speellle  relief  a 
temporary  Injomction  ie  allowed  on  the 

giving  of  an  undertaking  as  required  by  statute 
(Rev.  Stat.  •  667S),  and  subsequently  the  parties 
submit  the  issues  of  law  and  fact  in  the  case  to 
arbitrators  selected  by  tbemselvea,  and  bind 
themselves  to  abide  the  award,  it  being  In  no  way 
made  subject  to  the  approval  of  the  court;  and 
the  arbitrators  make  an  award  in  pursuance 
of  the  submission,  that  tbe  plaintiff  is  not  enti- 
tled to  the  relief  asked  in  his  petition,  and  award 
that  be  dismiss  his  action:  and  afterward  the  ac- 
tion is  so  dismissed  by  consent  of  the  parties  and 
the  injunction  dissolved,— such  award  is  not  a 
judicial  determination  that  the  injunction  ought 
not  to  have  been  granted,  and  will  not  support  an 
action  on  the  undertaking;  nor  will  snob  dismiss- 
al by  consent  estop  Uie  defendants  from  making 
snch  defense. 

8«   Where,  in  such  case*  the  gnbmiBsion 
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to  arbitration  atipolates  that  its  execu- 
tion should  not  Impair  the  liability  of  the  obilfirors 
on  the  undertakinsr,  tbe  obli^rsare  not,  In  an 
actioo  on  tbe  undertakioff,  precluded  from 
olalminflr  that  the  award  does  not  furnish  a  predi- 
oate  for  the  action. 

4.  Where  aji  action  is  dismiflfled  by  oon- 
•enty  and  a  temporary  injunction  pending  in  it 
dissolved  without  any  judicial  action  of  tbe 
court,  but  as  a  consequence  of  the  dismlMal, 
such  dissolution  is  of  no  avail  in  an  action  on  tbe 
Injunction  undertaldng. 

(Burhet  and  Shcvuek,  JJ^  disaenL) 

(January  21, 1890.) 

ERROR  to  tbe  Circuit  Court  for  Lucas 
County  to  review  a  judgment  affirmlDg  a 
ludgmeat  of  the  Court  of  Common  Pleas  in 
favor  of  plaintiffs  in  an  action  brought  to  en- 
force certain  injunction  bonds.    Beversed, 

Statement  by  Minehall*  Ch.  J.: 

The  action  below  was  commenced  in  tbe 
court  of  common  pleas  of  Lucas  county  upon 
two  injunction  undertakings.  The  under- 
takings were  given  in  a  suit  brought  by  the 
Columbus,  Hocking  Valley,  &  Toledo  Railway 
Company  against  Stevenson  Burke  etal.  in  tbe 
court  of  common  pleas  of  Franklin  county, 
claiming  to  be  the  owner  of  certain  stocks  and 
bonds  as  a^inat  tbe  defendants;  and  asking 
that  the  defendants  be  restrained  from  dispos- 
ing of  them  until  tbe  further  order  of  the  court. 
A  temporary  injunction  was  allowed  on  the 
giving  of  one  of  the  undertakings  mentioned, 
which,  after  reciting  tbe  making  of  the  order 
and  its  terms,  is  as  follows: 

"Now,  therefore,  we,  the  Columbus,  Hock- 
ing Valley,  &  Toledo  Railway  ('ompany,  by 
J.  W.  Shaw,  president,  P.  W.  Huntington, 
and  Walter  Crafts  hereby  undertake  to  tbe 
said  Stevenson  Burke,  Charles  Hickox,  and 
others  in  the  sum  of  $100,000  that  the  said 
plaintiff,  the  said  the  Columbus,  Hocking 
Valley,  &  Toledo  Railway  Company,  shall 
pay  to  the  said  Stevenson  Burke,  Charles 
Hickox,  and  others  all  damages  which  they, 
the  said  defendants,  may  sustain  by  reason  of 
the  issuing  of  said  injunction  if  it  should  be 
finally  decided  that  the  said  injunction  ought 
not  to  have  been  granted. 

"(Signed)  The  Columbus,  Hocking  Valley, 
^  Toledo  liailway  Company,  by  J.  W.  Shaw, 
President. 

•'P.  W.  Huntington, 
"Walter  Crafts." 

On  motion  of  the  defendants  tbe  venue  of  the 
action  was  changed  to  Licking  county,  where, 
upon  their  application,  an  additional  under- 
taking in  the  sum  of  $100,000,  was  required  and 
given.  Its  terms  are  similar  to  the  first,  being 
•conditioned  for  the  payment  of  all  damages  the 
defendants  may  have  sustained,  "in  case  it  be 
Anally  decided  that  tbe  injunction  ought  not  to 
have  been  granted."  Afterwards,  as  appears 
from  tbe  petition,  the  parties  on  July  11,  1888, 
•entered  into  a  written  agreement  whereby  tbey 
referred  all  the  issues  of  law  and  fact  between 
them  in  the  action  to  the  arbitrament  of  certain 
persons.    The  agreement  is  as  follows: 

''Whereas,  the  said   plaintiff  (the  railway 

^L.R.A. 


company)  and  said  defendants  have  each  and 
all  agreed  to  submit  and  refer  all  the' issues  of 
law  and  of  fact  joined  between  the  parties  in 
said  action  to  the  award  and  determination  of 
James  C.   Carter,  of  New  York,  Lawrence 
Maxwell  and  £.  W.  Eittredge,  of  Cincinnati, 
Ohio.    Now,  therefore,  we,  the  said  Columbus, 
Hocking  Valley.  &  Toledo  Railway  Company 
and  Stevenson  Burke,  Cbarles  Hickox,  Charles 
6.  Hickox,  William  J.  McKinnie,  Cbauncey 
H.  Andrews.  Wm.  M.  Greene,  as  administrator 
of  M.  M.  Greene,  deceased,  and  the  Toledo  & 
Ohio  Central  Railway  Company,  have  nomi- 
nated and  appointed  and  do  herebv  nominate 
and  appoint  James  C.  Carter,  of  Kew  York: 
E.  W.  Kittredge  and  Lawrence  Maxwell,  Jr  , 
of  Cincinnati,  Ohio,  to  be  arbitrators  between 
us.  to  whom  we  refer  all  the  issues  of  law  and 
of  fact  joined  by  the  pleadings  in  said  action, 
to  hear  and  determine  the  same,  and  we  sever- 
ally agree  that  we  will  each,  so  far  as  the  same 
concerns  itself  or  himself  respectively,  stand  to. 
abide  by,  and  perform  the  award  and  determi- 
nation  of  the  said  arbitrators  concerning  the 
premises,  so  as  said  award  be  made  in  writing 
under  the  hands  of  the  said  arbitrators,  and  to 
be  ready  to  be  delivered  to  tbe  parties,  or  to 
such  of  them  as  shall  desire  tbe  same,  on  or 
before  the  1st  day  of  November,  1888.     We 
further  agree  that  tbe  bearing  before  the  said 
arbitrators  shall  be  conducted  under  the  plead- 
ings and  proofs  in  all  respects  in  the  said 
manner  as  though  said  issues  were  regularly 
tried  in  the  court  of  common   pleas  of  tbe 
state  of  Ohio,  and  that  said  arbitrators  shall 
bear  and  determine  said  issues  as  a  judicial 
court,  with  tbe  same  powers  to  permit  amend- 
ments to  said  pleadings  as  might  be  done  in  the 
court  wherein  said  action  is  now  pending, 
providing;  that  no  amendment  shall  be  allowed 
which  shall  substantially  change  cause  of  ac- 
tion now  alleged  in  said  petition;  that  tbe  said 
parties,  respectively,  shall  and  will  produce 
before  said  arbitrators  dl  such  books,  papers, 
writings,  and  accounts  Velating  to  the  matters 
in  issue  as  shall  be  in  tbeir  power  or  custody 
respectively,  and  tbey  shall  be  notified  by  any 
party  to  produce;  that  the  evidence  already 
taken  or  that  may  be  taken  hereafter  by  depo- 
sition in  said  action  may  be  used  at  the  hearing 
before  said  arbitrators,  subject  to  all  objections 
for  incompetency  or  irrelevancy,  and  either 
party  shall  be  at  libertv  to  offer  further  evi- 
dence at  said  bearing;  tnat  such  hearing  shall 
be  commenced  at  such  time  not  earlier  than  tbe 
15th  day  of  August,  1888,  and  atsuch  place  in 
the  town  of  Saratoga,  N.  Y.,  as  said  arbitrators 
may  appoint,  they  givinfi^  five  days'  notice 
thereof  to  the  several  parties  or  their  counsel, 
which  notice  and  all  others  wbicb  may  become 
necessary  to  give  during  said  arbitration  may 
be  given  by  letter  addressed  to  said  counsel  or 
parties  at  their  postofllce  addresses,  namely, 
.  .  .  and  that  said  arbitrators  shall  have  the 
right  and  authority  to  adjourn  such  hearing 
from  time  to  time,  or  place  to  place,  until  tbe 
final  conclusion  thereof.     We  ao  now  further 
agree  that  said  action  now  pending  in  said  court 
of  common  pleas  of  Lickins;  county,  Obio. 
shall  remain  on  tbe  docket  of  said  court,  and 
in  case  said  submission  should  on  any  account 
not  proceed  or  said  award  of  said  arbitrators 
shall  not  "be  made  on  or  before  the  Ist  day  of  No- 
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vember,  1888,  then  said  action  may  proceed  to 
trial.  And  we  do  farther  agree  that  if  for  any 
cause  said  arbitrators  shall  fail  and  not  proceed 
to  final  award,  then  and  in  that  case  the  cause 
now  pending  in  the  court  of  common  pleas  of 
Licking  county  shall  have  precedence  and  be 
tried  &fore  the  cause  now  pending  in  the 
circuit  court  of  Franklin  countv  in  which  the 
parties  hereto  are  litigants.  We  do  further 
agree  that  no  proceeding  for  the  vacation  of 
the  preliminary  injunction  granted  in  said  ac- 
tion shall  be  pressed  for  hearini?  until  said 
award  shall  be  made  or  this  submission  shall 
expire  or  be  vacated.  And  tbe  said  the  Co- 
lumbus, Hocking  Valley,  &  Toledo  Railway 
Company  hereby  agrees  that  upon  the  making 
of  said  award,  or  the  expiration  or  vacation  of 
this  submission,  tbe  parties  enioined  by  said 
nreliminnry  injunction  may  apply  to  said  court 
lor  such  adjudication  or  order  concerning  said 
lojunction  as  they  may  be  entitled  to;  provided, 
however,  that  if  the  award  shall  be  in  favor  of 
-the  plaintiff,  and  shall  adjudge  to  it  an  interest 
io  or  lien  upon  tbe  s'ock  and  bonds  covered  by 
the  pending  injunction  or  any  of  tbe  same,  tbe 
pending  injunction  shall  continue,  except  as  to 
-stock  not  affected  by  said  award,  until  the 
award  shall  have  been  fully  performed.  And 
we  further  agree  that  neither  this  submission 
Tior  tbe  execution  thereof,  shall  in  any  wise 
impair  tbe  liability  of  the  said  railway  com- 
pany or  of  P.  W.  Huntington  or  Waller  C. 
Crafts  upon  the  undertaking  given  by  them 
upon  the  granting  of  said  injunction,  nor  the 
liability  of  said  railway  company  or  of  P.  W. 
Huntington  or  E.  L.  Hinman  upon  the  under- 
taking given  by  them  as  addiiional  security 
-Against  damages  by  reason  of  the  granting  of 
fiaid  injunction.  And  we  further  stipulate  and 
^^ree  that  the  award  so  to  be  made  by  said  ar- 
bitrators must  be  made  by  them  unanimously, 
and  that  when  so  made  in  accordance  with  this 
submission  their  award  shall  be  final  and  con- 
clusive upon  the  parties." 

The  hearing  waj»  bad  at  Saratoga,  and  on 
September  17,  1888;  the  arbitrators  made  their 
award  in  writing  as  follows: 

"We,  James  0.  Carter,  E.  W.  Kittridgw,  and 
Lawrence  Maxwell,  Jr.,  arbitrators  by  reason 
of  the  agreement  of  arbitration  entered  into  by 
and  between  the  Columbus.  Hocking  Valley, 
&  Toledo  Railway  Company  and  Stevenson 
Burke,  Charles  Hickox,  Charles  G.  Hickox, 
Wm.  J.  McKinnie,  Chauncey  H.  Andrews, 
Wm.  M.  Greene,  as  administrator  of  the  estate 
of  M.  M.  Greene,  deceased,  and  the  Toledo  & 
Ohio  Central  Railway  Company,  dated  July 
11,  1888,  after  due  notice  to  all  the  parties  as 
provided  in  tbe  said  agreement,  and  their  at- 
tendance before  us  at  Saratoga,  N.  Y.,  in 
pursuance  thereof,  and  having  heard  the  evi- 
dence adduced  and  the  arguments  of  counsel 
of  all  of  the  said  parties,  and  having  duly  con- 
sidered the  same,  do  find  the  issues  Joined  by 
the  pleadings  in  the  action  between  the  said 
parties  in  said  agreement  mentioned  in  the 
court  of  common  pleas  of  Licking  county. 
Ohio,  in  favor  of  the  defendants  in  said  action, 
and  we  do  hereby  decide,  award,  and  direct 
that  the  said  the  Columbus,  Hocking  Valley, 
&  Toledo  Railway  Company  is  not  entitled  to 
and  shall  not  recover  in  any  wise,  and  shall  not 
have,  any  moneys,  damages,  account,  or  other 


relief  from  the  said  Stevenson  Burke,  Charles 
Hickox,  Charles  G.  Hickox,  William  J.  Mc- 
Einnie,  Chauncey  H.  Andrews.  Wm.  M. 
Greene,  administrator  of  the  estate  of  M.  M. 
Greene,  deceased,  or  tbe  Toledo  A  Ohio  Cen* 
tral  Railway  Company,  or  either  of  them,  for 
or  on  account  of  any  of  the  matter  and  things 
alleged  in  the  pleadings  in  said  action  and  sub- 
mitted to  us  for  award  by  said  agreement. 
And  we  award  that  the  said  Columbus,  Hock- 
ing Valley,  &  Toledo  Railway  Company  shall 
be  forever  barred  from  prosecuting  said  action 
in  the  court  of  common  pleas  of  Licking 
county,  Ohio,  or  any  action  whatsoever  against 
the  said  Stevenson  Burke,  Charles  Hickox, 
Charles  G.  Hickox,  William  J.  McEinnie, 
Chauncey  H.  Andrews,  Wm.  M.  Greene,  ad- 
ministrator of  the  estate  of  M.  M.  Greene, 
deceased,  or  the  Toledo  &  Ohio  Central  Rail- 
way Company,  or  either  of  them,  for  or  on  ac- 
count of  anv  of  the  matters  and  things  alleged 
for  cause  of  action  in  the  pleadings  in  said  ac- 
tion. We  further  award  that  the  plaintiff 
therein  dismiss  said  action  at  its  costs." 
Signed  by  the  arbitrators. 

Afterward,  on  November  18,  1888,  the  fol- 
lowing entry  in  the  action  was  made  on  the 
Journal  of  the  court: 

•'This  day  came  the  parties  by  their  attor- 
neys and,  by  consent,  showed  to  the  court  that 
on  the  11th 'day  of  July,  1888,  the  parties  sub- 
mitted all  tbe  facts  and  issues  joined  in  the 
pleadings  in  this  case  to  tbe  arbitrament  and 
award  of  James  C.  Carter,  Esq.,  of  New  York, 
and  E.  W.  Kittredge  and  Lawrence  Maxwell, 
Esqs.,  of  Cincinnati,  Ohio,  and  that  said  arbi- 
trators have  heard  the  parties  and  their  counsel 
and  all  the  evidence  that  they  bad  to  submit 
in  the  case,  and  carefully  and  fully  considered 
the  same,  did  on  the  17th  day  of  September, 
1888,  award  and  decide  that  the  plaintiff  has 
no  right  to  any  relief  from  the  defendants  or 
either  of  them;  that  this  suit  be  dismissed  at 
plaintiff's  costs,  and  tbe  plaintiff  be  forever 
barred  from  hereafter  prosecuting  any  other 
action  against  the  defendants  or  either  of  them 
for  any  of  the  same  cnuf^es  of  action. 

"Thereupon  the  plaintiff  in  pursuance  of 
said  submission  and  award  duly  dismissed  its 
said  petition  and  action. 

"By  the  agreement  of  the  parties,  no  record 
shall  be  made  in  said  action  except  at  the  re- 
quest of  some  one  of  the  parties,  and  at  the  cost 
of  the  party  requesting  it,  and  by  like  agree- 
ment, reference  may  be  had  and  use  made  of 
the  pleadings  and  journal  entries  and  all  other 
documents  in  said  action  properly  matter  of 
record,  the  same  as  if  the  said  proceedings 
were  duly  recorded. 

"And  thereupon  upon  motion  it  is  ordered 
and  adjudged  that  the  injunction  that  was 
granted  in  this  action  while  the  same  was  pend- 
ing in  the  court  of  common  pleas  of  Franklin 
county  be  vacated,  dissolved,  and  dismissed, 
and  that  tbe  plaintiff  pay  the  costs  of  this  ac- 
tion and  of  all  the  proceedings  in  this  action  in 
this  court  and  in  the  court  of  common  pleas  of 
Franklin  countv,  and  in  default  of  payment 
execution  issued." 

And  the  plaintiffs  then  aUege  "that  it  was 
then  and  there  decided  by  said  court  of  com- 
mon pleas  of  Licking  county,  Ohio,  that  said 
injunction  ought  not  to  have  been  granted,  and 
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that  saidinJuDcli  d  was  wrongfully  obtained." 
Averments  are  then  made  as  to  the  damages 
sustained  by  the  plaintiffs. 

The  defendant,  the  railroad  company,  in  its 
answer  averred,  that  the  order  entered  on  the 
loumal  of  the  court  after  the  arbitrarion  had 
been  had  "was  made  and  entered  by  the  agree- 
ment of  the  parties,  and  at  the  instance  of  the 
plaintiffs  and  solely  in  consequence  of  said 
award,  and  only  for  the  purpose  of  carrying 
into  effect  the  decision  thereof  that  said  plain- 
tiffs should  dismiss  said  action,  which  was  all 
that  said  award  decided  as  to  the  disposition 
of  said  action;  and  that  said  part  of  said  order 
dissolving  and  dismissing  said  injunciioo  was 
added  merely  for  the  formal  dissolution  of  said 
injunction,  which  dissolution  necessarily  re- 
sulted from  said  dismissal  o1f  the  action  by  the 
plaintiffs  as  incidental  thereto."  In  reply  the 
plaintiff's  admitted,  "that  no  special  motion 
for  the  dissolution  of  said  injunction  was  ever 
submitted  to  the  court  of  common  pleas  of 
Licking  county,  and  that  there  has  been  no 
adjudication  of  said  court  concerning  said  in- 
junction since  the  making^  of  said  award  except 
as  set  out  in  said  answer.  And  also  admitted 
"that  said  injunction  was  not  submitted  to  said 
arbitrators,  nor  the  question  whether  or  not  it 
was  properly  allowed,  and  admit  that  said 
arbitrators  did  not  consider  the  same,  but  con- 
sidered and  passed  upon  only  the  issues  of  law 
and  fact  joined  by  the  pleadings  in  said  action." 
There  is  no  denial  of  the  averment  that  the 
entry  was  made  by  agreement  of  the  parties 
and  at  the  instance  of  the  plaintiff. 

The  issues  in  this  action  were  tried  to  the 
court,  which  found  for  the  plaintiffs,  and  ren- 
dered Judgment  for  the  full  amount  of  both 
undertakings,  which,  on  error,  was  affirmed  by 
the  circuit  court. 

A  number  of  questions  have  been  raised  and 
argued  on  the  question  of  damages:  but  from 
the  view  taken  of  the  case,  their  statement  is 
unnecessary. 

Messrs.  J.  B.  Foraker  and  J.  K.  Rich- 
ards, for  plaintiffs  in  error: 

Tbe  suit  is  on  the  bond  and  can  be  sustained 
only  by  showini;  that  the  terms  of  the  bond 
have  been  fulfilled. 

The  only  question  is  whether  in  view  of 
the  facts  stated  it  has  been  "finally  decided 
that  the  injunction  ought  not  to  have  been 
granted." 

The  decision  required  by  the  bond  is  the  de- 
cision of  the  court — a  tribunal  created  by  and 
acting  under  sanction  of  the  law,  and  it  must 
be  final,  terminating  the  action. 

Shearman  v.  JVhfl  York  Centrai  Mills^  11 
How.  Pr.  269;  Ninth  Aw,  JB.  Co.  v.  New  York 
Elev.  R.  Co.  8  Abb.  N.  C.  22;  Musgrave  y. 
Shertcood,  76  N.  Y.  IM. 

The  decision  must  be  that  the  injunction 
"ought  not  to  have  been  granted"  at  the  time 
it  was  granted;  in  other  words,  must  look  to 
and  turn  upon  the  facts  as  they  were  when  the 
suit  was  brought,  and  not  upon  facts  interven- 
ing since. 

Paltrier  y.  Foloi,  71  N.  Y.  106;  Neugent  y. 
Stran,  61  How.  Pr.  ^\  Shearman  y.  New  York 
Central  Mills,  supra. 

The  award  and  determination  did  not 
amount  to  the  decision  of  a  court  because  it 
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was  made  in  a  common-law  arbitration  pur- 
posely entered  into  by  the  paities  to  put  a 
speedy  end  to  the  suit  without  judicial  determi- 
nation, by  settling  the  controversy  outside  of 
court  and  according  to  the  opinion  of  the  arbi> 
trators  whether  right  or  wrong. 

In  order  that  the  parties  may  secure  the  bene- 
fits of  a  statutory  arbitration  the  submission 
and  the  proceedings  of  the  arbitrators  must 
comply  with  the  statute  in  every  essential  par- 
ticular. 

Strum  y.  Cunningham,  8  Ohio,  287:  Western 
Female  Seminary  v.  Blair,  1  Disney  (Ohio)  870;. 
Estes  y.  Phillips,  2  Gin.  Sup.  Ct.  Rep.  8. 

Common  law  arbitration  obtains  in  Ohio. 
This  was  a  common-law  award  and  It  had  no 
Judicial  force.* 

TuUis  V.  SeweU,  8  Ohio,  611;  Brown  y.  Kin- 
eaid,  Wright  (Ohio),  87;  Bradly  y.  Sneat/i,  ^ 
Ohio.  490;  Ormsby  y.  BakeweU,  7  Ohio,  pt.  1,. 
p.  90;  Conner  Y,  Drake,  1  Ohio  St.  166;  Swaaeif 
v.  Laycock,  1  Handy  (Ohio),  885;  Childs  y. 
Updyke,  9  Ohio  St.  888;  Western  Female  Semi- 
nary V.  Blair,  and  Estes  v.  Pliillips,  supra/ 
State  y.  Jacksmi,  86  Ohio  St.  281:  Hassenpflug' 
y.  Bice,  1 1  Week.  L.  Bull.  200;  DanieU  y. 
New  London,  68  Conn.  156,  7  L.  R.  A.  568. 

The  Judgments  of  dismissal  and  yacation  did 
not  amount  to  the  required  decision  (1)  because 
they  were  entered  by  consent  in  pursuance  of 
an  agreement  to  comply  with  the  award,  and 
(2)  because  they  were  based  upon  facts  (to  wit, 
the  submission  and  award)  which  occurred 
long  after  ibe  injunction  was  granted  and 
were  not  in  contemplation  when  the  bond  wa» 
given. 

A  Judgment  of  dismissal  has  been  held 
equivalent  to  a  final  decision  that  the  injunc- 
tion ought  not  to  have  been  granted,  but  to- 
have  that  effect  it  must  be  made  under  circum- 
stances amounting  to  an  admission  or  confess- 
ion on  the  part  of  the  plaintiff  that  his  case 
was  bad  from  the  start;  that  he  never  had  a 
cause  of  action. 

Such  admission  may  be'made: 

1.  On  motion  of  defendant  for  want  of  prose- 
cution the  plaintiff  haying  abandoned  the  case. 

Bowling  v.  Polaek,  18  Gal.  625. 

2.  On  ex  parte  application  of  the  plaintiff,, 
the  defendant  not  consenting. 

Paciflc  Mail  S.  S.  Co.  v.  Toel,  86  N.  Y.  646. 

8.  On  motion  of  the  plaintiff  against  the  re- 
sistance  of  the  defendant. 

Ambergy.  Kramer,  82  N.  Y.  S.  R.  177;. 
Wynkoop  y.  Van  Beuren,  68  Hun,  500. 

4.  By  stipulation  of  parties  because  of  some 
action  of  the  court  in  the  case  upon  the 
merits  demonstrating  that  theplaintifthadand 
has  no  cause  of  action. 

New  York  City  Suburban  Water  Co.  y.  Bis- 
sell.  78  Hun,  176. 

There  is  no  case  where  a  dismissal  by  agree- 
ment of  parties  not  predicated  on  or  presuma 
bly  occasioned  by  any  action  of  the  court  upor>. 
the  merits  of  the  controversy  has  been  held* 
equivalent  to  the  final  decision  required. 

Palmer  y.  Foley,  71  N.  Y.  106;  Johnson  v. 
Elwood,  82  N.  Y.  362;  Pr^ntaine  v.  Richards. 
47  Hun,  418;  Amberg  y.  Kramer,  supra. 

By  the  terms  of  the  submission  the  status  ir^ 
quo  was  to  be  preserved  so  that  in  case  settle- 
ment out  of  court  by  arbitration  should  U\\\ 
litigation  in  court  might  proceed   as  before. 
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Tlicie  was  no  stipulation  as  to  the  effect  of  the 
<'xecutioo  of  the  award  either  upoD  ibe  injunc- 
Xion  or  liability  on  tbe  bond. 

Messrs.  Elina  Root*  Thomas  McDou- 
:^sL\i,  C.  O.  Hunter,  S«  B.  Clarke,  Bis- 
scU  &  Corrill,  and  E.  A.  Guthrie  also  for 
plaintiff  in  error. 

Jdeisrs.  Stevenson  Burke  and  Doyle, 
Scott,  &  Lewis  for  defendants  in  error. 

BEinshall*  Ch.  J.,  delivered  the  opinion  of 
4he  court: 

The  case  gives  rise  to  the  folio  wine  ques- 
tions, and,  if  any  of  them  cannot  oe  an- 
swered in  the  negative,  the  Judgment  must  be 
affiimed. 

1.  I8  the  award  of  the  arbitrators  the  deci- 
sion contemplated  by  the  undertaking? 

2.  Did  the  dismissal  of  the  action  by  the  con- 
sent of  the  parties  estop  the  defendants  from 
ini«isting  on  the  terms  of  their  undertaking? 

3.  Does  the  provision  in  the  agreement  of 
submission  that  its  execution  should  not  im- 
pair the  liability  of  the  defendants  on  either  of 
the  undertakings,  preclude  them  from  insist- 
in<;  that  it  has  not  been  judicially  decided 
that  the  injunction  ought  not  to  have  been 
granted  ? 

4.  Was  the  dissolution  of  the  injunction 
lifter  the  award  and  the  dismissal  of  the  action, 
such  a  decision? 

We  will  consider  these  questions  in  their  or- 
der, and  shall  hereafter,  speak  of  these  under- 
lakinus  as  bonds,  and  for  convenience  use  the 
singular,  as  what  is  true  of  one  is  true  as  to 
both. 

1.  Ko  action  can  be  maintained  on  the  bond 
except  in  accordance  with  its  terms.  The  lia- 
bility of  the  principal  and  sureties  is  the  same 
— it  is  on  the  bond;  and  no  action  on  it  will  lie 
sgainst  the  principal  where  it  would  not  lie 
jigainst  the  sureties.  This  may  be  regarded 
as  settled  law.  In  Bein  v.  Heath,  53  U.  8.  12 
How.  168,  18  L.  ed.  989,  it  is  said  by  Taney. 
Ch.  J.,  that,  'in  a  proceeding  upon  a  bond, 
the  liability  of  the  principal  cannot  be  extended 
beyond  that  o7  the  siireties,"  and  the  bond  there 
under  consideration  was  an  injunction  bond. 
This  case  was  followed  and  approved  by  this 
<;ourt  in  Krug  v.  Bishop,  44  Ohio  St.  221.  See 
elsOf  in  this  connection,  the  cases  of  Palmer  v. 
Foley,  71 N.  T.  106,  and  Johnson  v.  Elwood,  82 
N.  T.  862, 365.  As  observed  by  counsel,  this  is 
conceded  by  the  form  of  the  present  action. 
It  18  on  the  bond  and  the  contention  of  the  plain- 
tiffs is,  that  the  terms  of  the  bond  have  been 
<;omplied  with.  No  action  can  be  maintained 
on  the  bond  without  a  decision  that  the  injunc- 
tion ought  not  to  have  been  granted.  And 
this  presents  the  question  whether  the  award 
of  the  arbitrators  is  the  decision  required  by 
the  terms  of  the  bond,  in  an  action  on  it  for 
damages.  We  think  it  is  not.  The  decision 
•contemplated  by  the  bond,  without  doubt,  had 
reference  to  a  decision  by  the  court  on  the  mer- 
its of  the  case,  in  which  the  action  was  pend- 
ing. It  was  required  and  given  in  pursuance 
of  the  statute,  ^  6576,  Rev.  Stat.,  and  could 
have  had  reference  to  no  other  decision  by  any 
known  rule  of  construction.  There  is  a  marked 
difference,  as  we  shall  presently  show,  be- 
tween such  a  decision  and  the  award  of  the  ar- 
bitrators in  this  case.    There  has  been  much 
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discussion  as  to  whether  the  arbitration  had, 
was  a  common-law  or  statutory  one.  If  it 
were  material  to  decide  this  we  should  be  com 
pelled  to  hold  that  it  was  a  common-law  arbi- 
tration. Western  Female  Seminary  v.  Blair,  1 
Disney  (Ohio),  870;  Entes  v.  Phillips,  2  Gin. 
Sup.  Ct.  Rep.  8;  Ohilds  v.  Updyke,  9  Ohio  St. 
83:j;  Swasey  v.  Layeoek,  1  Handy  (Ohio),  835; 
Broton  v.  Jkineaid,  Wright  (Ohio).  87. 

These  cases  show  that  common  law  arbitra- 
tion exists  in  this  state,  notwithstanding  the 
statute;  and  if  the  arbitration  had  in  this  in- 
stance was  not  such,  it  would  be  difficult  to 
define  the  difference  in  the  two  methods.  If 
there  is  any,  it  must  be  in  the  fact  that  one  is 
made  under,  and  substantially  con  forms  to.  the 
statute.  But  the  submission  under  considera- 
tion conformed  in  no  particular  to  the  statute 
—was  as  oblivious  of  the  statute  as  if  it  had  no 
existence. 

This  evidently  was  not  a  matter  of  over- 
sight—it was  according  to  the  deliberate  pur- 
pose of  the  parties — they  bound  themselves  to 
stand  to  and  abide  the  award  whether  ri^bt  or 
wrong,  the  obligation  being  assumed  without 
quHliflcation.  It  was  not  made  a  rule  of  court, 
for  it  was  not  the  agreement  that  it  should. 
The  cases  cited  show  that,  as  a  statutory 
award.it  would  have  been  of  no  avail,  for  want 
of  conformity  to  the  statute;  and  that  the  only 
way  effect  could  be  given  it,  was  to  treat  it  as 
a  common-law  award,  as  was  done  by  the  par- 
ties on  the  award  being  made.  The  principle 
of  common-law  awards  was  preserved  to  save 
such  as  could  not  be  given  effect  under  the 
statute;  and  many  awards  have  been  sustained 
by  the  courts,  on  the  ground  that  they  con- 
form to  the  liberal  principles  of  the  common 
law,  where  they  could  not  have  been  sustained 
as  awards  made  under  the  statute.  Childs  v. 
Updyke,  supra. 

But  the  question  here  is,  not  what  the  arbi. 
tration  had  should  be  called,  but  whether  the 
decision  bv  the  arbitrators  is  the  decision,  or 
its  equivalent,  required  by  the  bond  in  an  ac- 
tion on  it.  In  a  decision  by  a  court  the  law 
requires  that  it  shall  conform  to  the  law  and 
the  facts  of  the  case,  if  it  do  not,  by  taking  the 
proper  steps,  its  judgment  mtkj  be  reversed  by 
the  proper  tribunal  at  the  suit  of  the  party 
aggrieved.  But  such  is  not  the  case  as  to  the 
award  made  by  the  arbitrators  in  this  instance, 
under  the  agreement  of  submission  between 
the  parlies.  It  is  true  that  the  issues  of  law 
and  fact  between  the  parties  in  the  case  were 
referred  to  the  arbitrators  to  be  heard  and  de- 
termined as  a  court.  But  whether  they  so 
heard  the  case  or  not,  whether  they  erred  both 
as  to  the  law  and  the  facts,  no  remedy  was 
provided  and  none  could  be  had,  however  er- 
roneous their  award  might  be  in  point  of  law 
and  fact.  They  beard  the  case  as  a  quasi  court 
at  most,  not  as  ministers  of  justice  appointed 
by  the  law;  and  their  judgment  was  to  be,  and 
is,  final  and  irreversible  by  anv  tribunal.  If 
there  had  been  a  provision  that  the  award 
should  be  made  a  rule  of  court,  and  sub- 
ject to  be  set  aside  or  confirmed  bv  it  on  a  re- 
view of  the  law  and  facts  on  which  it  was 
made  to  rest,  there  would  be  some  ground  for 
the  argument  that  it  is  the  equivalent  of  the 
decision  required  by  the  bond.  But  we  have 
shown  that  such  is  not  the  case,  that  it  is  sim- 
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Slj  a  common- law  award  and,  as  said  by  Scott, 
.,  in  OhildB  y.  Uf^yke,  bas  no  Judicial  force. 
We  haye  been  cited  to  what  is  said  in  Morse 
on  Arbitration,  487,  tliat  an  award,  as  between 
the  parties,  has  the  effect  of  a  final  judgment. 
This  may  be  true  in  the  sense  that  it  concludes 
the  parties  on  all  matters  submitted  by  their 
agreement.  But  this  is  so  because  it  is  the  re- 
sult of  their  agreement,  and  not  because  of 
any  Judicial  character  the  award  may  haye. 
The  railway  company  cannot  affain  maintain 
an  action  for,  or  claim,  the  stocks  and  bonds 
in  Question.  This  is  so  because  it  is  bound  not 
to  do  so  by  the  agreement  under  which  the 
award  to  that  effect  was  made,  and  not  be- 
cause it  has  been  so  judicially  decided  by  the 
court  that  allowed  the  injunction.  This  has 
not  yet  been  so  decided;  and,  notwithstanding 
the  award,  it  may  be  true  as  a  matter  of  law 
and  fact  that  the  injunction  was  rightly  al- 
lowed. If  so,  the  inierven'ipn  of  the  arbitra- 
tion bas  not,  with  respect  to  the  bond,  changed 
the  rights  of  the  company  from  what  they 
were  ai  the  allowance  of  the  Injunction.  It, 
as  a  matter  of  law  and  fact,  it  was  not  lia- 
ble then  on  the  bond,  it  is  not  liable  now. 
For  there  has  been  no  Judicial  determina- 
tion conclusive  upon  that  question.  The  only 
judicial  determination  that  has  been  made 
m  the  case  touching  the  merits  was  the  ruling 
of  the  court  of  common  pleas,  in  which  the 
action  was  commenced,  on  a  motion  to  dis- 
solye  the  temporary  injunction  that  had  been 
granted.  The  motion  was  overruled.  Col- 
vmbus,  K  V.  d  T,  R,  Co,  y.  Burke,  19  Week. 
L.  Bull.  27.  This  holding  has  never  been  re- 
versed, nor  the  injunction  dissolved  by  the  ju- 
dicial action  of  any  court,  as  will  be  hereinafter 
shown. 

2.  It  is,  however,  claimed  that  the  plaintiff, 
after  obtaining  the  injunction,  yoluntarily  dis- 
missed its  action,  and  is  thereby  estopped* from 
insisting  on  the  terms  of  the  bond;  and  a  large 
number  of  authorities  are  cited  in  support 
of  this  proposition.  We  have  carefully  ex- 
amined these  cases,  and  see  no  reason  to  ques- 
tion the  decision  in  any  of  them.  '  When  a 
plaintiff  obtains  an  injunction  by  giving  a  bond 
to  answer  for  such  damages  as  may  be  caused 
the  defendant  by  its  allowance,  and  afterward, 
yoluntarily  and  without  the  consent  of  the  de- 
fendant, dismisses  his  action,  there  is  much 
reason  for  holding  that  he  should  be  estopped 
to  say,  in  an  action  on  the  bond  for  the  recoy- 
ery  of  damages,  that  it  has  not  been  decided 
that  the  injunction  ought  not  to  haye  been 
granted.  For,  in  such  case,  he,  by  his  own 
act,  has  prevented  the  defendant  from  having 
such  a  decision.  And  such  is  the  substance 
of  the  holding  in  the  yarious  cases  cited  by 
counsel  for  the  defendant  in  error.  But  none 
are  cited,  and  we  have  found  none,  that  the 
same  rule  applies,  where  the  dismissal  is  with 
the  consent  of  the  defendant.  And  there 
is  not  the  same  reason  for  holding  that  it 
should.  In  such  case  the  defendant  has  an 
opportunity  to  ictist  that,  before  the  dismissal 
is  had,  the  court  determine  whether  the  injunc- 
tion ought  to  have  been  granted,  so  that  an 
action  may  be  pro^^ecuted  on  the  bond,  if  such 
is  his  purpose.  If  be  fail  to  do  this,  and  con- 
sents to  the  dismissal  of  the  action,  his  conduct 
is  consistent  with  the  inference  that  he  intends 
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to  waive  any  right  he  may  haye  on  the  bond. 
It  may  be,  and  no  doubt  frequently  happens, 
that  in  such  case  the  defendant  is  content  to- 
be  left  with  a  recognition  of  his  right  by  the- 
plainiiff  to  the  subject  of  dispute,  without- 
further  litigation,  and  consents  to  the  dismissal 
for  such  reason.  But  whether  such  be  his  in- 
tention or  not,  in  such  case  be  cannot,  for 
want  of  a  predicate,  maintain  an  action  on  tbe 
bond.  For  it  has  not  been  determined  that- 
the  injunction  was  wrong'f ully  granted,  and  tbe 
defendant  is  not  estopped  froni  insisting  on  the- 
fact.  The  dismissal  in  this  case,  as  shown  by 
the  record,  was  by  consent  of  the  parties.  The 
effect  of  the  entry  so  made,  is  not  yariod  by 
the  fact  that  the  entry  shows  that  the  ptaintifT 
dismissed  its  action  because  it  had  been 
awarded  that  it  had  no  cause  of  action,  and 
should  dismiss  its  case;  for  if  the  awaitl  had 
not  the  effect  of  a  Judicial  determination  of  thai 
fact,  such  effect  was  not  imparted  to  it  by 
stating  it  as  the  reason  for  dismissing  the  action,, 
unless  it  may  be  claimed  that,  by  doing  this,, 
the  plaintiff  admitted  that  the  award  is  right. 
There  is  no  such  express  admission,  nor  cai» 
this  be  inferred  from  the  entry.  All  the  entry 
admits  is  that  such  award  had  been  made,  not 
that  it  is  right,  and  that  by  it  he  is  required  tO' 
dismiss  the  action;  and,  if  he  does  not,  the  de- 
fendant can,  by  pleading  the  award  in  a  sup- 
plementary answer,  cause  the  suit  to  be  dis- 
Tnissed,  because  he  had  made  a  binding  agree- 
ment to  dismiss  it  if  it  should  be  so  awaraed. 
And  if  the  latter  course  had  been  pursued  it 
would  then  be  quite  clear  that  the  dismissal  by 
the  defendants  would  not  haye  availed  them 
in  an  action  on  the  bond,  unless  the  award 
of  itself  would  be  a  sufQcient  predicate, 
which  we  haye  shown  it  is  not.  The  entry 
only  conformed  to  the  agreement,  and  relievea 
the  defendants  from  the  necessity  of  filing  a 
supplementary  answer,  and  causing  the  action 
to  be  dismissed  on  the  award  made  in  pursu- 
ance of  the  arbitration  agf^ment.  It  is  the 
substance  of  the  thing  dobe,  and  not  its  form^ 
that  is  to  be  considered  and  have  effect.  In 
all  the  cases  with  which  ■^e  are  familiar,  or 
that  have  been  cited  in  argument,  the  courta 
have  required,  as  a  necessary  predicate,  in  an 
action  on  the  bond,  a  judicial  determination  of 
the  merits  of  the  case  in  favor  of  the  defend  ant 
in  the  action  in  which  the  bond  was  given ^ 
either  in  a  trial  on  the  merits  or  on  a  motion  to- 
dissolve  the  injunction,  except  those  where  the 
plaintiff  dismisses  his  action  without  the  con- 
sent of  the  defendant  In  the  excepted  cases, 
for  reasons  just  given,  he  is  estopped  fronv 
insisting  on  the*  terms  of  the  bond,  and  in  none 
others.  Thus  in  Krug  v.  Bishop  the  suit  waa 
dismissed  on  motion  of  the  defendants  because- 
the  plaintiffs  had  failed  to  make  and  perfect 
the  appearance  of  certain  new  parties  in  ac- 
cordance with  the  order  of  the  court,  and  it  waa 
held  that  such  dismissal  did  not  warrant  an 
action  on  the  bond.  It  is  true  that  the  dismissal 
was  without  prejudice,  but  this  was  not  a  con- 
trolling circumstance.  It  was  not  a  part  of 
the  ratio  decidendi.  The  reason  of  the  decisioa 
is  that  considering  tbe  ground  of  the  dismissal, 
it  was  not  determmed  thereby  that  the  injunc- 
tion ought  not  to  have  been  frranted.  In  John- 
son v.  Efwood,  82  N.  Y.  862,  it  appears  sd 
action  bad  been  brought  to  restrain  the  defend- 
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ants  from  enteiiDg  upon  certain  lands  and  I 
cutting  timber  and  a  temporary  injunction 
waa  granted.  This  was  dissolved  by  stipula- 
tion on  the  determination  of  another  suit  de- 
termining the  title  to  the  land;  and  a  motion 
was  then  made,  under  the  pmctice  in  that 
state,  for  a  reference  to  ascertain  the  damages 
Buatfldned  by  reason  of  the  injunction.  On  ap- 
peal it  waa  held  that  there  was  no  breach  of 
the  condition  of  the  undertaking,  which  pro- 
Tided  for  the  payment  of  such  damH^es  in 
case  the  court  should  finally  decide  tbat  the 
plaintiff  was  not  entitled  to  the  injuactiou. 
In  the  opinion  by  Miller,  J.,  it  is  said,  '*Tbe 
undertaking  provides  for  the  payment  of  dam- 
afires  in  the  event,  only  that  the  court  shall 
finally  decide  that  the  plaintiff  was  not  entitled 
to  the  injunction.  There  has  been  no  breach 
of  the  condition  in  this  respect,  and  no  final 
determination  which  warrants  a  reference  to 
compute  the  amount  of  damage.  In  Palmer  v. 
Fol^.  71  N.  Y.  106,  the  defendant  had  con- 
sented to  a  discontinuance,  and  that  an  order 
to  that  effect  might  be  entered,  which  was  done; 
and  It  was  held  that  this  was  not  equivalent  to 
a  final  decision  of  the  court  and  there  was  no 
breach  and  no  right  of  action,  and  that  an 
order  of  reference  to  ascertain  damages  was 
improperly  granted.  It  was  laid  down  that 
there  was  no  judicial  determination  or  opinion 
friven  upon  the  merits  of  the  action,  or  tbe 
right  of  tbe  plaintiff  in  the  action  to  the  in- 
junction at  the  time  it  was  granted,  and  that  it 
was  never  finally  determined  by  a  judicial  de- 
cision. An  amicable  and  voluntary  agreement 
to  discontinue  was  not  enough.  This  case," 
says  the  judge,  "is  directly  in  point,  and  the 
granting  of  the  order  discontinuing  the  action 
because  the  plaintiff  failed  to  proceed,  as  r'*- 
quired  by  a  prior  order,  is  not  sufiScient  to 
establish  that  there  was  a  decision."  Tbe  in- 
junction had  been  dissolved  by  stipulation  on 
tbe  determination  of  another  action  involving 
the  title  to  the  land  in  dispute,  speaking  in 
reference  to  this,  tbe  judge  said:  "It  does  not 
alter  the  case  because  tbe  injunction  was  dis- 
solved, or  tbat  in  another  action  tbe  court  held 
that  the  plaintiff  has  no  title  to  the  premises; 
and  it  is  a  sufficient  answer  to  the  application 
to  ascertsin  the  damages,  to  say  that  there  has 
been  no  determination  in  this  case  as  to  the 
right  of  tbe  plaintiff  to  the  iniunction  origin- 
ally." This  being  true  as  to  the  judgment  of 
a  court  in  another  case  on  the  question  of  title 
to  the  subject  in  dispute,  a  fortiori  it  must  be 
true  as  to  an  award  made  by  arbitrators  on  a 
submission  in  pais. 

In  Afyres  v.  ParJcer,  6  Ohio  St.  504,  it  was 
held  that  no  action  could  be  maintained  on  an 
appeal  bond  when,  by  its  terras,  the  liability 
of  the  obligors  was  made  to  depend  on  the 
judgment  of  tbe  supreme  court  of  the  county, 
that  court  having  been  superseded  by  the  dis- 
trict court,  and.  in  which  court  the  case  was 
heard  and  determined. 

In  Prefontaine  v.  Bichards,  47  Hun,  418, 
Prefontaine  being  about  to  foreclose  a  chattel 
mortgage  for  $1,000,  given  him  by  Rich- 
ards, the  latter  secured  an  injunction  claim- 
ing that  Prefontaine  owed  him  |928.  The 
action  came  on  for  trial,  when  Richards  and 
Prefontaine  met  and  settled  the  matters  in  dif- 
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ference,  agreeing  that  Richards  was  indebted 
to  Prefontaine  in  the  sum  of  $571,  and  that 
judgment  might  be  entered  against  Richards 
for  that  amount  and  witb  costs.  It  was  also 
stipulated  that  the  injunction  should  be  dis- 
missed. Accordingly,  judgment  for  the 
amount  named  was  entered  Hgainst  Richards 
and  tbe  injunction  was  dissolved.  Held,  that 
there  was  no  decision  of  a  court  that  Richards 
was  not  entitled  to  the  injunction  at  tbe  time 
when  he  obtained  it.  Ani  the  court  observed 
that  "the  defendants  are  liable  according  to 
the  terms  of  their  undertaking,  and  not  other- 
wise." 

Bevediet  ▼.  Benedict,  15  Hun.  805,  was  an 
appeal  from  an  order  directing  a  reference  to 
ascertain  damages.  The  suit  had  been  brought 
for  a  reconveyance  of  lands  on  the  claim  of  a 
verbal  agreement,  that  it  was  to  be  reconveyed 
if  not  paid  for,  and  an  injunction  had  fcieeo 
granted  restraining  the  defendant  from  encum- 
bering the  land  or  collecting  rents.  It  was  re- 
ferred to  a  master,  who  found  the  fact  of  the 
verbal  agreement,  but  held  the  same  void  under 
the  statute  of  frauds,  but  held  the  plaintiff  had 
a  lien  for  the  purchase  money  and  ordered  a 
sale,  but  ruled  and  decided  nothing  as  to  the 
injunction.  The  court  reversed  the  order  be- 
cause no  final  decision  had  been  made  author- 
izing a  reference;  and  used  this  language: 
"According  to  the  conditions  of  the  under- 
taking, there  must  be  a  final  decision, — that  is, 
one  made  at  tbe  determination  of  the  action; 
and  the  decision,  in  order  to  authorize  an  aciion 
on  the  undertaking,  must  be  in  effect  that  the 
plaintiff  was  not  at  the  time  of  obtaining  the 
injunction  entitled  thereto,"  citing  cases.  Sec 
also  Weeks  v.  Sauthwick,  12  How.  Pr.  170; 
and,  particularly.  Palmer  v.  Foley,  71  N.  Y. 
106,  cited  by  Miller  J.,  in  Johnson  t.  Elvcood, 
enpra. 

These  cases,  and  many  similar  ones,  all  il- 
lustrate the  principle  heretofore  staled,  that  no 
recovery  can  be  had  on  a  bond  or  undertaking 
except  in  strict  accordance  with  its  terms- 
there  must  be  a  showing  that  it  has  been  de- 
termined by  the  court  that  the  iniunction 
should  not  have  been  granted;  and,  also,  that 
any  agreement  between  tbe  p^rtj^s.  subsequent 
to  tbe  allowance  of  the  injunction,  by  which 
the  action  is  dismissed  and  the  injunction  dis- 
solved, is  not  sufiScient  in  an  action  on  the 
bond,  where  there  has  been  no  judicial  deter- 
mination tbat  the  injunction  should  not  have 
been  allowed;  and,  consequently,  an  award 
made  by  arbitrators  selected  by  the  parties, 
and  in  no  way  subject  to  the  control  of  the 
court,  cannot  have  tbat  effect,  for  it  onlv  binds 
the  parties  as  an  agreement,  not  as  a  jungment 
rendered  by  the  court,  in  the  exercise  of  its 
jurisdiction,  upon  the  case  made  by  the  parties 
and  submitted  to  it.  The  bond  contemplated 
such  a  judgment,  and  none  other. 

In  an  application  for  a  rehearing  it  has  been 
strenuously  insisted  that  there  is  nothing  in 
the  record'to  show  that  the  case  was  dismissed 
by  consent;  and  that  the  point  is  a  new  one» 
not  presented  below,  and,  for  the  first  time, 
presented  here  in  the  opinion  of  the  court. 
This  is  certainly  a  grave  mistake  of  counsel. 
It  is  presented  in  the  answer  of  the  company 
and  not  denied  by  the  reply.    The  averment 
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of  the  answer  being  'Hbat  it/'  the  entry,  "was 
by  agreement  of  said  parties  and  at  tbe  in- 
slance  of  said  plaintififs/'  entered  of  record  in 
tbe  case.  This  is  not  denied  by  tbe  reply,  and 
could  not  have  been  without  contradictinjr  the 
record— tbe  language  of  the  entry  being,  "This 
day  came  tbe  parties  by  their  attorneys  and  by 
consent  showed  to  the  court"  tbe  matters  con- 
tained in  the  entry,  which  include  the  dismissal 
of  tbe  action  and  tbe  dissolution  of  tbe  injunc- 
tion. We  are  unable  to  see  bow,  in  tbe  face 
of  this  entry,  it  can  be  claimed  that  tbe  dis- 
missal was  without  the  consent  of  tbe  defend- 
ants. And  as  often  as  the  case  has  been  ar- 
gued in  this  court,  tbe  point  has  been  made  and 
insisted  on  by  counsel  for  plaintiffs  in  error. 

8.  The  defendants  in  error  also  rely  on  tbe 
provision  in  tbe  agreement  of  submission,  that 
Its  execution  should  not  *'in  any  wise  impair 
the  liability"  of  the  obligors  on  the  bond.  But 
this  stipulation  cannot  oe  so  construed  as  to 
impair  any  of  tbe  rights  of  the  obligors.  To 
insist  on  the  terms  of  tbe  bond  is  one  of  their 
rights,  and  does  not  impair  their  liability.  It 
was  wisely  inserted,  as  without  this  provision 
it  might  have  been  contended,  and  in  fact  has 
been,  that  the  submissiqn  to  arbitration  of 
itself  worked  a  discontinuance  of  tbe  action. 
This  has  been  held  by  many  respectable 
courts  in  the  case  of  a  common  law  submis- 
sion. Morse,  Arbitration ,  267;  MooerB  v.  Alien, 
a5  Me.  276,  58  Am.  Dec.  700;  Bigdaw  v.  (?<?w, 
5  Wis.  421;  Larkin  v.  RMins,  3  Wend.  605; 
Green  v.  Pmtchen,  18  Wend.  298. 

4.  As  to  tbe  dissolution  of  the  injunction, 
this,  we  think,  is  of  no  avail  to  tbe  plaintiff,  in 
tbeir  action  on  tbe  bond,  for  several  reasons: 
(1)  It  was  a  useless  act  and  determined  noth- 
ing. The  temporary  injunction  perished  With 
tbe  dismissal  of  the  action,  so  that  there  was 
nothing  to  dissolve.  It  was  a  mere  incident  to 
tbe  action  and  could  not  survive  it.  Kmg  v. 
Bishap,  supra;  Swan  Tiop.  Trustees  ▼.  Mc- 
Clannahan,  decided  at  the  last  term,  58  Ohio 
St.  408.  (2)  It  is  averred  in  tbe  answer  and 
expressly  admitted  by  tbe  reply,  that  tbe  court 
took  no  judicial  action  in  tbe  dissolution  of  tbe 
injunction.  It  was  done  by  consent  and  as  a 
consequence  of  tbe  award.  Tbe  dissolution 
then  dfecided  nothing  on  the  important  ques- 
tion, whether  the  injunction  ought  to  have 
been  granted. 

Judgments  of  the  Oireuit  (hurt  and  of  the 
Common  Pleas  reversed;  and  judgment  for  tbe 
defendants  below  upon  the  pleadings  and  the 
admitted  facts  in  the  case. 

Barket*  J.,  dissenting  : 

I  concede  that  under  tbe  conditions  of  the 
bonds,  it  was  the  right  of  the  railway  com- 
pany to  have  the  question  as  to  whether  or  not 
the  inlunction  ought  to  have  been  granted, 
decided  by  tbe  court,  and  that  this  right  would 
continue  until  waived  by  agreement  of  the 
parties. 

Tbe  right  to  have  the  court  decide  whether 
tbe  injunction  ought  to  have  been  granted  or 
not,  is  a  right  which  may  be  waived  by  the 
parties  and  changed  by  contract.  In  civil 
cases  any  right  may  usually  be  waived,  unless 
otherwise  provided  by  statute.  A  party  whose 
insured  property  is  destroyed  by  fire  has  a 
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I  right  to  hare  the  value  thereof  ascertained  by 
a  court  and  jury,  yet  this  right  may  be  waived 
by  agreement  of  the  parties  in  the  policy,  to 
tbe  effect  that  such  value  shall  be  fixed  by 
appraisers  or  arbitrators,  and  such  agreements 
are  held  valid  and  conclusiye.  Hamilton  ▼. 
Liverpool  dk  L,  dkQ.  Ins,  Co.  186  U.  S.  242, 84 
L.  ed.  419. 

Tbe  right  to  a  trial  bjr  jury  may  be  waived, 
and  even  the  unconstitutionality  of  statute 
may  be  waived.  Tone  v.  Columbus,  89  Ohio 
St.  281,  48  Am.  Rep.  433. 

In  this  case  the  parties,  bv  their  agreement, 
submitted  all  the  issues  of  law  and  ract  to  the 
arbitrators  for  their  decision  and  determina- 
tion, and  bound  themselves  to  stand  by  and 
perform  their  award,  and  agreed  that  the  sub- 
mission award  and  its  performance  should  not 
in  any  way  impair  the  liability  of  the  railway 
company  upon  the  bond,  and  thereby  the  par- 
ties waived  a  decision  of  the  merits  of  the 
case  by  tbe  court  and  agreed  that  the  decision 
should  be  by  the  arbitrators. 

A  decision  of  the  merits  of  a  case  is  neces- 
sarily a  decision  as  to  whether  the  injunction 
ought  to  have  been  granted  or  not,  because 
injunctions  ought  to  be  granted  only  in  cases 
wherein  the  plaintiff  succeeds  on  the  merits.  A 
decision  on  tbe  merits  In  favor  of  the  defendant 
is  a  decision  that  the  injunction  ought  not  to 
have  been  granted.  An  injunction  is  always 
granted  to  remain  in  force  until  otherwise 
ordered,  and  when  the  case  is  decided  in  favor 
of  the  defendant  it  is  by  force  of  tbe  judgment 
of  its  own  vigor  otherwise  ordered,  without 
saying  anything  about  tbe  injunction  or  tbe 
dissolution  thereof,  although  the  usual  and 
better  practice  is  to  dissolve  the  injunction  by 
specific  order  in  the  judgment  entry.  Such  la 
the  effect  of  the  holding  by  this  court  in 
Roberts  v.  Dust,  4  Ohio  St.  502.  In  that  case 
there  was  a  decision  on  tbe  merits  of  the  case 
in  favor  of  the  defendant,  and  nothing  was 
said  as  to  the  injunction,  and  yet  this  court 
sustained  a  recovery  on  the  injunction  bond. 
In  Hoyt  V.  Carter,  1  How.  Pr.  140,  it  was  held 
that  a  dismissal  df  tbe  action  by  tbe  court 
was  of  its  own  force  a  disposition  of  the  in- 
junction. 

So  that  while  the  submission  says  noth- 
ing about  submitting  to  the  arbitra  ors  tbe 
question  as  to  whether  or  not  the  injunction 
ought  to  have  been  granted,  that  question  was 
necessarily  included  within  the  merits  of  the 
case— "the  issues  of  law  and  fact"— and  was 
necessarily  submitted  therewith,  and  was 
necessarily  passed  upon  and  decided  by  the 
award.  The  rule  that  the  greater  includes 
the  less  is  here  applicable.  An  injunction  is 
one  of  tbe  provisional  remedies  provided  for 
in  division  6  of  the  Practice  Act  in  the  Re- 
vised Statutes,  and  such  provisional  remedies 
are  incidents  to  actions  in  which  they  are 
allowed,  and  a  disposition  of  tbe  action  on  its 
merits  necessarily  disposes  of  the  merits  of  the 
incident,  because  tbe  incident  cannot  survive 
the  final  disposition  of  its  principal,  unless  by 
special  order,  as  is  sometimes  done,  some 
question  of  tbe  incident  is  retained  for  future 
disposition  and  decision,  as  in  the  case  of  the 
final  distribution  of  funds  In  tbe  hands  of  a 
receiver.    But  the  usual  and  better  practice  is 
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^  dlspom  of  the  merits  of  the  prorisional 
vemedy  in  the  same  entry  with  the  final  judg- 
ment on  the  merits  and  as  a  part  thereof,  as  is 
usaally  done  in  cases  of  attachment.  When 
-the  incident  is  disposed  of  with  the  principal 
in  the  same  entry,  the  ludgment  as  to  the  inci- 
dent is  of  as  much  binding  force  as  the  judg- 
ment as  to  the  principal. 

The  submission  was  in  writing,  and  the 
•question  as  to  whether  thereby  the  matter  of 
the  injunction  was  submitted  to  the  arbitrar 
tors,  was  a  question  of  law  to  be  determined  by 
a  construction  of  the  legal  effect  of  the  sub- 
mission itself,  and  this  construction  could  not 
be  varied,  alteired,  or  changed  by  the  aver- 
ments or  admissions  of  the  parties  in  their 
pleadings.  Properly  construed  the  submission 
carried  the  merits  of  the  whole  controversy  to 
the  arbitrators,  which  necessarily  Included  the 
merits  of  the  injunction;  and  the  award  when 
a  decided  the  merits  of  the  case,  necessarily 
-decided  the  merits  of  the  injunction  included 
therein.  And  this  result  was  not  and  could  not 
be  changed  by  the  averment  on  one  side,  and  the 
admisflion  on  the  other,  that  the  question  as 
^o  whether  the  injunction  ought  or  ou^ht  not 
Xo  have  been  granted,  was  not  submitted  to 
nor  decided  by  the  arbitrators.  This  averment 
and  admission  contradict  the  legal  effect  of  the 
submission  and  award,  and  cannot  be  true, 
;and  should  be  disregarded. 

>A  decision  by  a  court  having  been  thus 
waived,  and  a  final  decision  procured  by  a 
board  of  arbitrators  agreed  upon,  it  cannot  be 
fairly  said  that  the  question  as  to  whether  the 
injunction  should  have  been  granted  or  not 
is  still  open  and  undecided.  The  contracts 
•<»ntained  in  the  bond  and  in  the  submission, 
were  as  to  the  principals  two  written  contracts 
■as  10  the  same  case  and  same  subject-matter, 
and  should  be  construed  together,  and  when 
«o  construed  the  submission  modified  the  con- 
•ditions  of  the  bond,  to  the  extent  that  the 
whole  merits  of  the  case,  including  the  injunc- 
lion,  should  be  decided  by  the  arbitrators,  and 
by  the  award  this  question  was  fully  decided, 
-and  it  matters  not  to  this  court  whether  it  was 
-decided  right  or  wrong.  It  was  just  as  com- 
petent for  the  parties  to  stop  with  the  decision 
ot  the  question  by  the  arbitrators,  as  to  stop 
with  the  decision  of  the  common  pleas  court. 
A  judgment  need  not  be  reviewed  and  passed 
Tipon  by  a  higher  court  to  make  it  binding. 
A  release  of  errors  and  the  right  of  appeal, 
while  it  cots  off  the  right  of  review  in  a  higher 
•court,  does  not  invalidate  or  weaken  the  force 
•of  the  judgment,  even  though  it  should  appear 
upon  looking  into  the  judgment  in  a  collateral 
proceeding,  that  there  was  error  therein.  The 
•conditions  of  the  bond  have  therefore  been 
broken,  and  the  continj;ency  upon  which  the 
<iamages  were  to  be  paid  has  arisen.  By  the 
'Court  agreed  upon  and  selected  by  the  parties 
—the  arbitrators — it  has  been  decided  that  the 
plaintiff  had  no  cause  of  action  against  the  de- 
fendant, and  therein  was  included  a  decision 
that  the  injunction  ought  not  to  have  been 
eranted.  This  decision  the  railway  company 
bound  itself  to  stand  to  aod  perform,  and  it 
•cannot  now  be  heard  to  say,  or  even  sug- 
gest, that  there  was  error  in  that  decision.  As 
between  the  parties  that  decision  is  conclnaive, 
-and  is  a  final  determination  of  all  their  rights. 
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In  none  of  the  cases  cited  was  there  an 
agreement  that  the  submission,  award,  and 
its  performance,  should  nut  impair  the  liability 
of  the  plaintiff  on  the  injunction  bond,  and, 
for  that  reason  those  cases  are  not  applicable 
here. 

After  the  award  of  the  arbitrators  was 
made,  the  case  was  disposed  of  in  the  court  of 
common  pleas  by  the  entry  of  the  following 
judgment: 

"This  day  came  the  parties  by  their  attor- 
neys, and  by  consent  showed  to  the  court  that 
on  the  11th  day  of  July,  1888,  the  parties 
submitted  all  the  facts  and  issues  joined  in 
the  pleadings  in  this  case  to  the  arbitra- 
ment and  award  of  James  C.  Carter,  Esq., 
of  New  York,  and  E.  W.  Kittredge  and  Law- 
rence Maxwell,  Jr.,  Esqs.,  of  Cincinnati, 
Ohio,  and  that  said  arbitrators  having  heard 
the  parties  and  their  counsel  and  all  the  evi- 
dence that  they  had  to  submit  in  the  case, 
and  carefully  and  fully  considered  the  same, 
did  on  the  17th  day  of  September,  1888, 
award  and  decide  that  the  plaintiff  has  no 
right  to  any  relief  from  the  defendants  or  either 
of  them;  that  this  suit  be  dismissed  at  plaintiff*! 
costs,  and  the  plaintiff  be  forever  barred  from 
hereafter  prosecuting  any  other  action  against 
the  defendants,  or  either  of  them,  for  any  of  the 
same  causes  of  action.  Thereupon  the  plain- 
tiff, in  pursuance  of  said  submission  and  award, 
duly  dismissed  its  said  petition  and  action. 
By  the  agreement  of  the  parties  no  record  shall 
be  made  in  said  action,  except  at  the  request 
of  some  one  of  the  parties  and  at  the  cost  of 
the  party  requesting  it,  and  by  like  agreement 
reference  mav  be  had  and  use  made  of  the 
pleadings  and  journal  entries  and  all  other 
documents  properly  matter  of  record  the  same 
as  if  said  proceedings  were  duly  recorded,  and 
thereupon,  upon  motion,  it  is  ordered  and  ad- 
judged that  the  injunction  which  was  granted 
in  this  action  while  the  same  was  pending  in 
the  court  of  common  pleas  of  Franklin  county 
be  vacated,  dissolved,  and  dismissed,  and  that 
the  plaintiiOf  pay  the  costs  of  this  action  and 
of  all  the  proceedings  in  this  action  in  this 
court  and  in  the  court  of  common  pleas  of 
Franklin  countv,  and  in  default  of  paymeul 
execution  issue. ' 

It  will  be  noticed  by  reading  this  final  judg- 
ment entry,  that  the  fact  of  submission  and 
the  result  of  the  award  were  shown  to  the 
court  by  consent  of  the  parties,  that  there  was 
an  agreement  as  to  the  final  record  and  the  use 
of  the  files  in  the  case,  that  the  dismissal  of 
the  action  was  by  the  plaintiff,  in  pursuance  of 
the  submission  and  award,  that  nothing  ap- 
pears in  the  entry  as  to  whether  the  defendant 
consented  to  the  dismissal  or  not,  that  the  in- 
junction was  dissolved  by  the  court  on  motion 
of  defendant. 

There  are  many  cases  which  hold  that  if  the 
case  is  settled  or  disposed  of  by  agreement  of 
the  parties,  an  action  on  the  injunction  bond 
cannot  be  sustained,  and  a  dismissal  of  the 
action  by  mutual  consent  of  both  parties  may 
be  included  in  the  principle  of  such  cases;  but 
I  doubt  it.  By  the  dismissal,  the  plaintiff  con- 
cedes that  he  has  no  cause  of  action  against 
the  defendant,  and  where  there  is  no  cause  of 
action  there  can  be  no  cause  for  an  injunction. 
The  defendant,  by  consenting,  agrees  with  tha 
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plaintiff  that  th^re  is  no  cause  of  action  ot| 
cause  for  injunction  in  favor  of  the  plaintiff 
against  the  defendant.  The  legal  effect  of 
•uch  dismissal  is  therefore  the  equivalent  of. 
'  a  determination  by  the  court,  upon  the  con- 
fession of  the  parties,  that  there  existed  no 
cause  of  action  and  that  the  injunction  ought 
not  to  have  been  granted.  To  shield  a  plain- 
tiff from  an  action  on  the  bond,  the  dismissal 
must  be  in  the  nature  of  a  compromise,  and 
that  fact  must  appear  of  record. 

I  think  that,  "when  closely  examined,  none  of 
the  cases  conflict  with  this  theory,  and  if  any 
of  them  do  I  should  refuse  to  follow  them, 
because  they  cannot  be  sustained  on  principle. 

But  in  the  case  under  consideration  it  does 
not  even  appear  that  the  dismissal  was  by  con- 
sent or  agreement  of  the  parties.  The  record 
of  the  final  judgment  entry  shows  that  the  rail- 
way company  itself  dismissed  the  action.  The 
reason  that  it  gives  for  the  dismissal  is  not  that 
the  defendants  consented  thereto,  but  It  is  *'in 
pursuance  of  said  submission  and  award." 
This  is  the  only  reason  disclosed  by  the  record, 
and  we  cannot  look  outside  of  the  record  for 
another  or  different  reason.  No  consent  of 
defendants  to  such  dismissal  is  found  in  the 
submission  or  award.  The  submission  is  silent 
as  to  the  dismissal,  and  the  award  directs  the 
plaintiff  to  dismiss  its  action,  and  says  nothing 
about  the  defendants  consenting  thereto,  so 
that  when  the  plaintiff  dismissed  its  action,  it 
did  it,  not  because  the  defendants  conscnted,but 
because  the  plaintiff  had  bound  itself  to  stand 
to  and  perform  said  award,  and  this  is  expressed 
in  the  judgment  entry,  wherein  plaintiff  says 
that  the  dismissal  is  in  pursuance  of  said  sub- 
mission and  award.  If  the  dismissal  had  been 
by  reason  of  the  consent  of  the  defendants, 
that  fact  should  and  would  have  been  stated  in 
the  Judgment. 

Suppose  that  upon  a  trial  of  the  case  to  the 
court  upon  the  merits,  the  court  should  find 
in  favor  of  the  defendant,  and  he  should  ac- 
cept such  dedsioQ  in  his  favor  and  join  with 
the  plaintiff  in  putting  on  a  Journal  entry  dis- 
missing the  case.  If  the  judgment  entry  in 
such  case  should  recite  that  the  court  found 
the  facts  and  equities  in  favor  of  the  defend- 
ant, and  that  thereupon  the  plaintiff  in  pursu- 
ance of  such  findings  dismissed  his  action,  it 
could  not  be  said  that  defendant  consented  to 
•uch  dismissal,  and  that  he  was  thereby  pre- 
cluded from  sustaining  an  action  on  the  in- 
junction bond.  Such  construction*  of  the  rec- 
ord is  not  sustained  by  any  of  the  cases  cited, 
and  is  in  conflict  with  all  rules  of  construction 
as  applied  to  judgments.  The  plain  words  of 
the  judgment  entry  must  be  disregarded  in  or- 
der to  extort  therefrom  a  mutual  consent  of 
the  parties  to  such  dismissal. 

The  record,  as  well  as  the  submission,  shows 
that  proceedings  for  the  vacation  of  the  tem- 
porary injunction  were  pending,  and  both  par- 
ties agreed  that  these  proceedings  should  not 
be  pressed  for  hearing  during  the  time  to  be 
occupied  by  the  arbitration,  and  that  thereafter 
the  defendants  might  apply  to  the  court  for 
such  order  concerning  said  injunction  as  they 
might  be  entitled  to.  This  clearly  shows  that 
the  defendants  were  insisting  upon  the  dissolu- 
tion of  the  injunction.  When  a  defendant  is 
clamoring  for  the  dissolution  of  an  injunction 
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against  him,  and  the  plaintiff  seeing  defeat 
staring  him  in  the  face,  dismisses  his  action,  it 
cannot  in  legal  reason  be  said,  thai  such  dis- 
missal is  consented  to  by  defendant,  in  the 
sense  that  it  is  by  mutual  agreement  of  the  par- 
ties. Such  a  dismissal,  instead  of  being  by 
consent  of  parties,  is  obtained  bv  the  force  and 
vigor  of  defendant's  motion,  and  the  concession 
of  the  plaintiff  that  he  has  no  cause  of  action. 
If  it  were  otherwise,  the  defendant  instead  of 
clamoring  for  the  dissolution  of  the  injunction 
on  his  motion,  would  be  compelled  to  with- 
draw his  motion  the  moment  that  the  plaintiff 
should  propose  to  dismiss  his  case.  The  mo- 
ting  being  withdrawn,  the  plaintiff  might  well 
refuse  to  dismiss.  The  motion  being  renewed, 
the  proposal  to  dismiss  would  be  renewed,  and 
thus  there  would  be  a  see  sawing  back  and 
forth,  ad  nau9eam.  The  sensible  course  would 
be  to  allow  the  defendant,  by  his  motion,  to 
drive  the  plaintiff  to  a  dismissal  of  bis  action* 
or  to  a  hearing  of  the  motion  as  he  might  pre- 
fer, and  award  to  the  defendant  the  fruits  of 
his  effort,  and  not  deprive  him  thereof  by  a 
strained  construction  not  thought  of  by  either 
of  the  parties.  So  much  for  tne  effect  of  the 
act  of  the  railway  company  in  dismissing  ita 
action  ''in  pursuance  of  said  submission  and 
award." 

The  latter  part  of  the  Jud£[ment  entry  pur- 
ports on  its  face  to  be  the  action  of  the  court. 
It  is  in  these  words:  "And  .thereupon  npoD 
motion,  it  is  ordered  and  adjudged  that  the  in- 
junction which  was  granted  in  this  action 
while  the  same  was  pending  in  the  court  of 
common  pleas  of  Franklin  county,  be  vacated, 
dissolved,  and  dismissed,  and  that  plaintiff  pay 
the  costs  of  this  action.* 

This  is  on  the  face  of  it,  and  by  its  verj 
words  and  effect,  a  decision  by  the  court  vacap 
ting,  dissolving,  and  dismissing  the  injunc- 
tion; and  bv  all  the  authorities  this  is  held 
to  be,  in  effect,  deciding  that  the  injunction 
oug^t  not  to  have  been  granted.  Such  an  order 
of  the  court  is  upon  the  merits  of  the  injunc- 
tion, and  not  as  in  Krug  v.  BMop,  44  Ohio  St. 
22^  cited  in  the  opinion  of  the  majority,, 
where,  as  shown  by  the  Judgment  entry,  the 
dismissal  was  for  the  reason  that  the  plaintiff 
refused  to  obey  the  order  of  the  oourt  requir- 
ing him  to  bring  in  new  parties.  In  that  case 
the  Judgment  entiy  showed  on  its  face  that  the 
dismissal  was  not  upon  the  merits,  while  in 
this  case  the  judgment  entry  shows  that  it  was 
upon  the  merits. 

The  actions  taken  by  the  parties  and  by  the 
court  all  take  place  before  the  judgment  entry 
is  prepared,  and  the  judgment  stands  as  a 
whole,  and  all  therein  expressed  as  having 
taken  place  at  the  same  time.  It  cannot  be 
held  in  construing  judgments  that  what  ap- 
pears in  the  beginning  or  in  the  middle  of  the 
entry  took  place  in  point  of  time  anterior  to 
what  appears  in  the  latter  part  of  the  judgment 
entry.  The  judgment  for  costs  at  the  end  of 
the  entry  is,  in  point  of  time,  as  early  as  the 
appearance  of  the  parties  at  the  beginning, 
when  the  whole  entry  purports  to  be  of  the 
same  day,  as  in  this  cuse. 

A  judgment  is  a  unit.  Buckingham  v.  Chm- 
meraal  Bank,  21  Ohio  St.  131.  As  such  unit 
the  whole  and  every  part  takes  effect  at  the 
same  instant. 
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'  The  dismissal  b^  the  plaintiil,  and  the  dis- 
aolution  of  the  injuDcUon  by  the  court,  oc- 
Giured  at  one  and  the  same  instant,  and  as  a 
matter  of  legal  construction  it  cannot  be  said 
that  the  dissolution  of  the  injunction  by  the 
eoort  was  a  useless  act  and  determined  nothing, 
nor  that  the  temporary  injunction  perish^ 
^th  the  dismissal  of  the  action  so  that  there 
^as  nothing  to  dissolve.  As  the  dissolution  of 
the  injunction  by  the  court  was  as  early  in 
point  of  time  as  the  di^^missal  of  the  action  by 
the  plaintiff,  it  cannot  be  eaid  that  the  dismissal 
had  any  effect  whatever  upon  the  injunction. 
The  injunction  was  dissolved  by  the  same  act 
of  the  court  and  at  the  same  moment  of  time 
that  the  dismissal  by  the  plaintiff  was  made 
effective  by  leave  of  the  court  in  permitting  the 
dismissal. 

The  only  dismissal  of  an  action  which  a 
plaintiff  has  power  to  make,  either  in  vacation 
or  term  time,  without  leave  of  the  court,  is  a 
dismissal  without  preiudice.  All  other  dis- 
missals are  required  to  be  upon  the  merits,  and 
upon  the  adjudication  of  the  court.  Rev. 
Stat.  $  6814.  The  dismissal  in  question  was 
not  without  prejudice,  and  was  therefore  upon 
the  merits.  The  submission  and  award  were 
upon  the  merits,  and  the  dismissal  was  '*in 
parsuanoe  of  said  submission  and  award," 
and  was  therefore  also  upon  the  merits. 

That  the  dismtssal  in  question  could  not  be 
made  by  plaintiff  without  the  permission  of 
the  court  seems  to  be  conceded  by  the  opinion 
of  the  majority  when  in  speaking  of  the  dis- 
missal it  is  said:  **In  such  case  the  defendant 
baa  an  opportunity  to  insist  that  before  the  dis- 
missal is  bad  the  court  determine  whether  the 
injunction  ought  to  have  been  granted,  so  that 
an  action  may  be  prosecuted  on  the  bond." 
This  may  be  true  in  theory,  but  in  real  prac- 
tice, while  a  defendant  mignt  insist  upon  such 
a  course,  no  court  would  stop  to  hear  evidence 
for  a  day,  an  hour,  or  even  a  minute,  in  order 
to  determine  such  question,  upon  or  after  a 
diflmiasal  of  the  action  by  the  plaintiff.  The 
court  would  say  in  short  order,  that  it  would 
refuse  to  hear  evidence  or  consider  the  Ques- 
tion, but  along  with  the  dismissal  by  the  plain- 
tiff would  dtesolve  the  injunction,  and  that 
would  show  that  it  ought  not  to  have  been 
granted.  It  is  safe  to  say  that  this  is  the  uni- 
versal course  pursued  hj  courts  in  such  cases. 
The  dissolution  of  the  injunction  in  the  Judg- 
ment entry  is  all  that  has  heretofore  been  re- 
quired, and  this  is  always  taken  as  conclusive 
of  the  question  that  the  injunction  ought  not 
to  have  been  granted. 

To  depart  from  the  old  forms  in  this  regard, 
and  hold  that  a  judgment  of  a  court  dissolving 
an  injunction  does  not  decide  and  determine 
that  the  injunction  ought  not  to  have  been 
granted,  is  in  the  nature  of  iudicial  legislation 
on  a  vital  point  of  practice.  In  rendering 
judgment  upon  a  trial  on  the  merits  the  usual 
form  has  always  been  to  provide  for  a  dissolu- 
tion of  the  injunction  after  that  part  of  the 
judgment  entry  which  is  in  favor  of  the  de- 
fendant on  the  merits.  As  well  might  It  be 
held  in  such  cases,  as  in  this  one,  that  the  tem- 
porary injunction  perished  with  the  decision 
of  the  case  on  the  merits  in  favor  of  the  de- 
fendant, that  there  was  nothing  to  dissolve, 
that  the  temporary  injunction  could  not  sur- 
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vive  the  decision  of  the  merits,  and  that  there- 
fore  the  question  as  to  whether  the  injunction 
ought  to  have  been  granted  or  not  was  left 
undetermined. 

If  a  dissolution  of  an  injunction  by  the  court 
is  a  determination  to  the  effect  that  the  injunc- 
tion ought  not  to  have  been  granted  as  has 
heretofore  always  been  held,  then  the  record 
shows  that  at,  not  after,  the  dismissal  by  the 
plaintiff,  the  defendant  "insisted"  by  his  motion 
upon  a  dissolution  of  the  injunction,  and  that 
the  court  sustained  the  defendant  in  his  insist- 
ing, and  dissolved,  vacated,  and  dismissed  the 
injunction,  and  thereby  determined  in  the 
usual  form  that  the  injunction  ought  not  to 
have  been  granted.  And  yet  the  railway  com- 
pany has  so  far  successfully  taken  refuge  be- 
hind the  point  that  it  has  not  been  determined 
that  the  injunction  ought  not  to  have  been 
granted;  and  when  the  adjudication  of  the 
court  dissolving  the  injunction  in  the  usual 
and  ordinary  form  of  adjudging  the  question 
is  brought  forward  and  insisted  upon  by  the 
defendants  in  error,  the  adjudication  and  the 
record  thereof  are  lightly  swept  aside,  and  the 
defendants  in  error  are  told  that  the  adjudica- 
tion, although  correct  in  form,  and  upon  Uie 
very  point  in  question,  ''determined  nothing," 
that  the  injunction  '^was  a  mere  incident  to 
the  action  and  could  not  survive  it"  The  de- 
fendants did  not  ask  tliat  the  injunction  shoold 
be  held  to  survive  the  action,  but  only  that  as 
both  the  action  and  the  injunction  were  ended 
at  the  same  moment,  and  by  the  same  Judg- 
ment of  the  court,  the  same  force  and  effect 
should  be  given  to  that  part  of  the  jadgu 
ment  which  dissolved  the  inlunction  as  to  that 
part  which  permitted  the  dismissal  of  the  ac- 
tion. A  Judgment  is  a  unit,  and  equal  force 
and  effect  should  be  given  it  as  a  whole  and  to 
every  part  thereof. 

But  as  a  final  reason  for  dinegarding  the 
Judgment  of  the  court  as  to  the  dissolution  of 
the  injunction,  it  is  said  in  the  opinion  that 
"it  is  averred  in  the  answer  and  expressly  ad- 
mitted by  the  reply,  that  the  court  took  no  ju- 
dicial action  in  the  dissolution  of  the  injunc- 
tion." At  first  blush  this  would  seem  to  be  so, 
but  a  careful  consideration  of  the  answer  and 
reply  will  show  that  they  bear  no  such  con- 
struction. 

After  setting  out  in  its  answvr  the  said  sub- 
mission and  award,  the  railway  company  says 
"that  no  proceedings  were  nad  upon  said 
award  except  as  follows:  That  on  or  about 
the  18th  day  of  November,  1888,  in  pursuance 
of  said  award  and  by  reason  of  the  same  ad- 
Judging  that  said  plaintiff  should  dismiss  its 
said'  action,  as  aforesaid,  the  following  order 
was,  by  agreement  of  said  parties  and  at  the 
instance  of  said  plaintiff,  duly  entered  of  rec- 
ord in  said  court  of  common  pleas  of  Licking 
county,  as  and  for  the  flnsi  entry  in  said 
action,  the  same  being  the  order  partially  set 
forth  in  the  petition  in  this  action,  to  wit:" 
Then  follows  and  is  set  out  in  full  the  final 
jndgment  entry  as  the  same  is  hereinbefore  set 
out.  Then  the  answer  states  in  substance  that 
said  order  was  made  in  consequence  of  said 
award  and  only  for  the  purpose  of  carryinc: 
into  effect  the  decision  thereof  that  plaintiff 
should  dismiss  its  said  action;  that  the  part  of 
said  order  dissolving  said  injunction  was  added 
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merely  for  the  formal  diBsolation  of  said  in- 
jiractioD.  which  dissolution  necessarily  renuited 
from  said  dismissal  of  the  action  by  the  plain- 
tiff, as  incidental  thereto,  that  said  award  was 
not  submitted  to  the  court  was  not  passed  upon 
by  the  court,  and  that  the  question  as  to 
whether  or  not  said  injunction  was  properly 
allowed'  was  never  in  any  way  submitted  to  or 
considered  by  the  court  To  this  answer  thus 
containing  a  full  copy  of  the  final  judgment 
entry,  the  plaintiff  in  that  case  replied  as  fol- 
lows :  *  'For  repl^  to  the  answer  of  the  railway 
company  the  plaintiffs  admit  that  no  special 
motion  for  the  dissolution  of  the  iuiunction 
was  ever  submitted  to  the  court,  and  that  there 
has  been  no  adjudication  of  said  court  concern- 
ing said  injunction  since  the  making  of  said 
award,  except  as  set  out  in  said  answer.  And 
plaintiffs  deny  the  other  allegations  in  said  an- 
swer not  herein  admitted  to  oe  true." 

The  copy  of  the  judcment  set  out  in  the 
answer,  and  which  could  not  be  varied  or 
changed  by  averment,  admission,  or  proof, 
showed  that  the  question  as  to  the  dissolution 
of  the  iniunction  was  on  motion  ordered  and 
adjudged,  dissolved,  vacated,  and  dismissed. 
This  conclusively  shows  submission  to,  and 
consideration  by  the  court,  and  that  part  of  the 
answer  which  is  to  the  contrary  is  not  admitted 
by  the  reply,  but  is  denied  by  the  general  denial 
at  the  end  thereof.  The  generid  admissions 
in  the  reply  are  qualified  by  the  words  '*ez- 
cept  as  set  out  in  said  answer."  And  in  said 
answer  we  find  set  out  the  full  judgment  entry 
which  shows  that  there  was  both  a  motion  and 
an  adjudication  as  to  the  injunction  by  the 
court.  The  judgment  entry  says  that  "upon 
motion  it  is  ordered  and  adjudged  that  the  in- 
junction be  dissolved."  It  could  be  ordered 
and  adjudged  by  the  court  only.  I9o  one  else 
could  order  and  adjudge.  Unless  the  record 
can  be  falsified  and  impeached.  It  must  follow 
that  the  said  ordering  and  adjudging  was  by 
the  court  and  not  bv  the  parties. 

The  force  and  effect  of  such  judgment  can- 
not be  cut  down,  enlarged,  or  in  anywise 
changed  by  an  averment  or  admission  in  a 
pleading,  or  proof  upon  the  trial.  Such  is  the 
uniform  holding  of  courts  as  to  the  construc- 
tion of  judgments,  statutes,  and  written  instru- 
ments. Freem.  Judgm.  §  275,  and  cases  there 
cited;  Black,  Judgm.  §276;  Kellogg  Y,  bar- 
kin,  8  Pinney.  128,  66  Am.  Dec.  164;  State, 
Fay,  V.  Are/iibald,  62  Ohio  St.  1. 
.  This  last  case  involved  the  construction  of  a 
statute  in  which  it  was  claimed  there  was  an 
error  and  mistake,  and  that  the  intention  of  the 
legislature  was  different  from  what  appeared 
on  the  face  of  the  statute.  Averments  to  that 
effect  were  made  in  the  petition,  to  which 
there  was  a  demurrer.  In  the  opinion  appears 
the  following:  "The  demurrer  does  not  admit 
the  truth  of  the  allegation  as  to  the  error  or 
mistake,  nor  as  to  the  intention  of  the  legisla- 
ture." The  syllabus  concurred  in  by  the  whole 
court  is  as  follows:  "The  force  and  legal  ef- 
fect of  a  statute  cannot  be  altered  or  changed 
by  averment  in  a  pleading." 

A  judgment  stands  upon  the  same  plane  as 
a  statute,  and  when  the  whole  judgment  is  set 
out  in  a  pleading  its  force  and  effect  cannot 
be  altered  or  changed  by  averment  or  admis- 
sion in  such  pleading.    In  such  case  no  aver- 
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ment  or  proof  can  give  to  a  judgment  a  char- 
acter which,  on  its  face,  it  has  not,  and  no  ad- 
mission can  take  from  it  the  character  which, 
on  its  face,  it  has.  The  force  and  legal  effect 
must  be  determined  by  the  judgment  and  rec- 
ord alone,  unaided  by  averment,  admission,  or 
proof. 

Again,  to  destroy  the  force  and  effect  which 
this  judgment  has  on  its  face,  by  saying  that 
the  court  took  no  judicial  action  in  the  disso- 
lution of  the  injunction,  is  to  attack  and  im- 
peach the  judgment  in  a  collateral  proceeding, 
which  it  is  well  known  cannot  be  done.  The 
force  and  effect  of  the  judgment  are  destroyed 
and  brushed  aside,  not  by  a  construction  of  its 
language,  but  by  a  collateral  attack  founded 
upon  tHe  claim  that  it  Ls  averred  in  the  answer 
and  admitted  in  the  reply  that  the  court  took 
no  judicial  action  on  the  dissolution  of  the  in- 
junction, while  the  copy  of  the  judgment  set 
out  in  the  answer  conclusively  shows  the  con- 
trary to  be  true.  For  these  reasons,  I  think 
that  the  judgments  of  the  courts  below  ara 
right  and  should  be  afi^rmed. 

SliAttck*  J.,  concurs  in  this  dissenting 
opinion. 


CINCINNATI  STREtJT  RAILWAY  COM- 
PANY, P?^.  in  iSrr., 

William    W.    WRIGHT,   Admr.,   eta,   of 
Joseph  Wright,  Deceased. 

<. Ohio.. } 

*1.  Whereldiiriiiflrthetrlalof  aelTlla^ 
UoiiAezeeptions  are  taken  to  a  ruitnff  of 
the  court  in  respect  to  its  charse  to  the  jury*  and 
such  rulinir  is  afterwards  embodied  in  a  mo- 
tiOD  for  a  D6W  trial,  which  is  overruled,  the  time 
(Rev.  Stat  8  6801,  90  Ohio  LawB,  206)  witbfn  which 
a  bill  of  exceptions  may  be  takeo,  setting  forth 
such  action  of  the  court,  should  be  computed 
from  the  date  when  the  motion  for  a  new  trial 
was  overruled. 

8«  In  the  absence  of  evidence  on  the 
■nbjeet*  a  child  or  youth  of  any  i^ven 
age  should  be  held  to  that  deg^ree  of 
intelligence  common  to  persona  of  his  age. 
The  circumstance  that  a  boy  of  about  the  age  of 
fourteen  years  is  accustomed  to  perform  labor, 
earn  wages,  and  go  to  and  from  his  work  along 
the  streete  of  a  populous  city,  unattended,  raises 
no  presumption  that  he  is  more  intelligent,  or  has 
greater  capacity  to  discern  and  avoid  danger,  not 
connected  with  his  occupation,  than  is  common 
to  other  bosrs  of  tbe  same  age. 

8*  Contributory  tkBgUfj^enc^p  to  defeat 
a  recovery  for  injuries  received  on  a^ 
count  of  the  negUgBue^  of  an<»ther* 

should  consist  of  some  actor  omisdon  of  tbe 
party  himself,  or  of  some  third  person  to  whom 
such  party  bore  the  relation  of  master  or  supe- 
rior.  One  who,  uninvited  or  without  the  knowl- 

•Headnotes  t>y  the  Coubt. 

Note.- As  to  tbe  duty  imposed  on  street  railroad 
companies  to  avoid  Injuring  children,  see  note  to 
Wallace  v.  City  &  S.  K.  Co.  (Or.)  25  L.  R.  A.  0«i8;  and 
as  to  injury  by  streetcar  collipiou  with  a  vehicle  or 
horses,  see  note  to  Hicks  v.  Citizens*  IL  Co.  (Mo.)  tt 
L.B.A.S08. 
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edge  of  tbe  driver  of  a  private  yeblcle,  ffets  upon 
such  vehicle  for  tbe  purpose  of  riding,  and  rides 
thereon,  does  not  thereby  assume  tbe  relation  of 
master  or  superior  towards  such  driver;  and 
therefore  he  is  not  chargeable  with  the  negli- 
gence of  the  driver  in  driving  or  managing  such 

▼ehide. 

(February  26, 1806.) 

ERROR  to  tbe  Circuit  Couri;  for  Hamilton 
County  to  review  a  Judgment  reversing  a 
judgment  of  the  Court  of  Common  Pleas  in 
favor  of  defendant  in  an  action  to  recover  for 
the  alleged  negligent  killing  of  plaintiff's  in- 
testate.   Affirmed, 

Statement  bv  Bradbury^  J. : 

Action  by  William  W.  Wright  against  the 
Cincinnati  Street-Rail  way  Company,  in  the 
superior  court.  This  action  was  brought  to 
recover  damages  sustained  by  reason  of  tbe 
death  of  bis  intestate,  which  death,  he  alleged, 
-was  caused  by  the  negligence  of  plaintiff  in 
error.  The  case  was  tried  to  a  jury  and  re- 
sulted in  a  verdict  and  judgment  in  favor  of 
plaintiff  in  error,  defendant  below.  Proceed- 
ings in  error  were  instituted  in  the  circuit 
court  of  Hamilton  county,  where  the  judg- 
ment was  reversed,  and  a  new  trial  ordered  in 
the  superior  court,  on  tbe  ground  that  the  lat- 
ter court  had  erred  in  giving  to  tbe  jury  cer- 
tain instructions  requested  by  the  defendant 
below,  and  in  refusing  to  instruct  tbe  jury  as 
requested  by  tbe  plaintiff  below;  whereupon 
the  cause  was  brought  to  this  court  by  tbe 
street-railway  company  to  obtain  a  reversal  of 
tbe  judgment  of  the  circuit  court. 

Messrs.  Paxtoiif  Warrini^toii,  9b  Boa- 
tet  and  Kittred^^e  &  Wilby*  for  plaintiff  in 
error. 

Messrs,  John  W.  Wolf  and  Thomas  L« 
Miehie*  for  defendant  in  error: 

Thorogood  v,  Bryan,  8  C.  B.  116,  has  been 
repudiated  in  England  where  it  originated. 

Beach,  Contrib.  Neg.  2d  ed.  fcS^  105-112; 
Shearm.  &  Redf.  Neg.  4th  ed.  §  66;  Little  v. 
HackeU,  116  U.  S.  866,  29  L.  ed  652;  Comng- 
ton  Transfer  Co,  v.  Kelly,  86  Ohio  St.  86;  St. 
Clair  Street  R.  Co.  v.  Eadie,  43  Ohio  St.  91. 

It  makes  no  difference  whether  the  injured 
party  was  a  pa88en|;er  conveyed  by  a  common 
earner  or  riding  in  a  private  vehicle;  and 
whether  the  intestate  was  on  this  truck  with  or 
without  the  permission  of  its  driver  could  not 
affect  the  duty  of  the  plaintiff  in  error  to  ex 
ercise  due  care  in  operating  its  car  at  a  public 
street  crossing. 

Cleveland  uolling  Mill  Co.  v.  Corrigan,  46 
Ohio  St.  288,  8  L.  R.  A.  885. 

Bradbury*  J.,  delivered  the  opinion  of  the 
court: 

The  circuit  court  reversed  the  judgment  of 
tbe  superior  court,  upon  the  ground  that  the 
latter  court  erred  in  instructing  tbe  jury  as  re- 
quested by  the  street-railway  compaoy,  and  in 
refusing  to  give  certain  instructions  nsked  to 
be  given  by  tbe  administrator,  plaintiff  in  that 
court.  Tbe  plaintiff  in  error  contends  that  tbe 
bill  of  exceptions  taken  to  the  rulings  of  ibe 
superior  court  was  not  perfected  within  the 
lime  prescribed  by  statute,  and  therefore,  not 
being  warranted  by  law,  was  inoperative,  and 
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gave  no  Jurisdiction  to  tbe  circuit  court  to 
hcHT  tbe  questions  upon  which  it  reversed  tbe 
judgment  of  the  superior  court.  It  is  con- 
ceded that  this  objection  was  not  made  in  tbe 
circuit  court,  and  for  that  reason  contention  is 
made  that  this  court  should  not  listen  to  it 
now.  Tbe  general  rule,  ^oubtless,  is  for  this 
court  to  disregard  questions  not  made  in  tbe 
court  whose  judgment  is  under  review.  How- 
ever, if  the  court  whose  judgment  is  under 
consideration  was  without  jurisdiction  over 
the  subject-matter  in  contention,  the  rule  does 
not  apply,  and  that  question  may  be  raised 
here,  although  not  brought  to  the  attention  of 
the  lower  court.  Doubtless,  an  orderly  course 
of  procedure,  and  thorough  fairness  towards 
that  court,  would  require  the  question  of  its 
jurisdiction  to  be  made  there  in  the  first  in- 
stance; but  a  failure  to  do  so  is  not  fatal  to  the 
right  to  contest  the  question  here. 

The  exceptions  to  tbe  ruling  of  the  trial 
court  in  giving  and  refusing  certain  special  in- 
structions requested  by  the  parties  were  made 
on  the  8th  day  of  February,  1894,  tbe  day  tbat 
the  jury  were  instructed.  A  motion  for  a  new 
trial  was  filed  February  10,  1894.  including, 
among  other  grounds  of  error,  the  action  of 
the  court  in  ^ving  and  refusing  to  give  the 
jury  such  special  requests,  which  motion  was 
overruled,  and  a  Judgment  entered  on  tbe  ver- 
dict on  March  8,  1894.  On  April  17,  follow- 
ing a  period  of  forty-five  days  after  the  motion 
for  a  new  trial  had  been  overruled,  and  sixty- 
eight  days  from  the  day  the  exceptions  were 
noted,  the  plaintiff  below  presented  tbe  bill  of 
exceptions  to  tbe  trial  court  for  allowance;  and 
the  court  then  extended  tbe  time  therefor 
ten  days  beyond  the  time  allowed  by  statute, 
which' was  then  fifty  days;  and  on  April  24, 
1894.  within  the  period  of  the  ten-days  exten- 
sion, the  bill  of  exceptions  was  signed,  sealed, 
allowed,  and  ordered  to  be  made  a  part  of 
tbe  record  in  the  cause.  This  statement  of  the 
dates  upon,  and  the  order  in,  which  the  several 
material  events  occurred,  show  that  the  bill  of 
exceptions  was  presented  to  the  trial  judge, 
for  an  extension  of  time  for  signing  it,  on  the 
forty-fifth  day  from  the  overruling  of  the  mo- 
rion for  a  new  trial,  and  the  sixty-eighth  from 
tbe  day  the  charge  was  made  and  exceptions 
thereto  noted;  and  it  was  signed  by  the  judge 
seven  days  later. 

The  statute  by  its  own  force  allows  fifty 
days  for  perfecting  a  bill  of  exceptions,  and 
provided  it  is  presented  to  the  trial  judge  at 
least  five  days  before  the  fifty  days  have  ex- 
pired, he  may  allow  ten  days  more  for  the 
purpose  of  signing  the  same.  Pugh  v.  State, 
51  Ohio  St.  116.  It  is  therefore  apparent  tbat 
tbe  validity  of  tbe  bill  of  exceptions  in  this 
case  depends  upon  the  event  from  which  tbe 
computation  of  time  shall  be  made.  If  from 
tbe  overruling  of  a  motion  for  a  new  trial,  it  is 
valid,  because  it  was  presented  to  the  trial 
judge  on  the  forty  fifth  day  thereafter,  that 
being  at  least  five  days  before  tbe  expiration 
of  the  fifty  days;  the  judge  then  extended  for 
ten  days  tbe  period  for  signing  tbe  same, 
which  gave  for  tbat  purpose  a  total  of  sixty- 
days.  On  the  seventh  day  after  the  extension 
was  granted,  or  the  fifty-second  day  from  that 
on  which  the  motion  for  a  new  trial  was  over- 
ruled, the  bill  of  exceptions  was  signed  by 
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him.  If,  however,  the  eomputatioii  be  made 
from  the  day  on  which  the  charge  was  jriven 
and  the  exception  to  it  noted,  then  the  applica- 
tion for  an  extension  of  time,  and  the  subse- 
quent signinji:  of  the  bill  of  exceptions,  were 
both  too  late;  the  former  having  been  made 
sixty-eight  days  after,  and  the  latter  act  occur- 
ring seventy-five  days  after,  the  exceptions  had 
been  noted.  This  court  held  in  Barp  v.  Pitu- 
burg.  Ft.  W.  dk  0.  R  Co.  12  Ohio  Bt.  621,  that 
a  party  who,  on  the  trial  of  action,  takes  ex- 
ceptions to  the  decisiod  of  the  court  upon  the 
admission  of  testimony,  and  to  the  charges  of 
the  court  to  the  jury,  and  has  those  exceptions 
reduced  to  writing,  and  signed  by  the  judge, 
may  allege  error  in  a  petition  filed  in  the  dis- 
trict court,  without  filing  a  motion  for  a  new 
trial  in  the  trial  court  upon  those  grounds. 
Doubtless,  the  law  is  the  same  now,  for  in  this 
respect  the  existing  statute  is  similar  to  the 
oue  then  in  force.  Counsel  contend  that, 
because  a  motion  for  a  new  trial  is  not  neces- 
sary to  preserve  the  right  to  review  a  cbarffe 
of  the  court,  the  time  within  which  a  bill 
of  exceptions  should  be  taken  for  that  purpose 
begins  to  run  from  the  day  the  charge  was 
given.  This  contention  would  be  sound  in  a 
case  where  a  motion  for  a  new  trial  was  not 
made,  and  the  party  excepting  chose  to  rely 
upon  the  exception  taken  duriug  the  course  of 
the  trial.  The  choice,  however,  is  with  him. 
By  the  express  terms  of  §  6301,  Rev.  Stat.,  he 
may  include  these  grounds  of  error  in  the  mo- 
tion for  a  new  trial.  The  language  of  the  '*8ec- 
tion  referring  to  this  matter  is:^  Where  "the 
exception  is  to  the  decision  of  the  court  on  a 
motion  ...  for  a  new  trial  for  misdirection 
by  the  court  to  the  jury,  .  .  .  the  party  except- 
ing must  reduce  his  exceptions  to  writing, 
and  present  them  to  the  trial  judge  or  judges 
for  allowance  within  fifty  days  after  the  over- 
ruling of  the  motion  for  a  new  trial."  The 
language  of  this  section,  we  think,  fully  au- 
thorizes a  party  excepting  to  a  charge  of  the 
court  to  include  the  alleged  error  in  the  motion 
for  a  new  trial.  It  is  just  and  reasonable  to 
afford,  by  that  means,  an  opportunity  to  the 
trial  judge  to  review  his  rulings,  which  often- 
times must  be  made  without  access  to  author- 
ities or  time  for  deliberation;  and,  where  this 
ground  of  error  is  included  in  the  motion  for 
a  new  trial,  the  time  within  which  the  bill  of 
exceptions  must  be  taken  runs  from  the  over- 
ruling of  such  motion.  We  are  not  aware  of 
any  holding  of  this  court  that  can  be  construed 
as  militating  against  these  views.  It  follows, 
therefore,  that  the  bill  of  exceptions  was  al- 
lowed and  filed  within  the  time  allowed  by 
law. 

The  bill  of  exceptions  discloses  that  the  in- 
testate of  the  plaintiff  below  was  a  boy  about 
fourteen  years  old,  who  had  steady  employ- 
ment in  a  type  foundry  in  Cincinnati,  and  was 
accustomed  to  go  to  and  from  his  work  unat- 
tended; that  the  deceased  and  two  or  three 
other  boys,  on  the  evening  of  the  accident, 

iust  at  dark,  were  riding  along  one  of  tbe  pub- 
ic streets  of  Cincinnati  on  a  four-wheeled 
dray,  without  the  knowledge  of  tbe  driver; 
that,  while  the  boys  were  so  ridinir,  a  street  car 
of  the  defendant  below  collided  with  the 
dray,  and  thereby  caused  the  death  of  the 
intestate.     There  was  evidence   tending   to 
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prove,  and  other  evidence  tendinfl^  to  rebut, 

negligence  in  running  the  street  car,  and 
in  the  driver  of  the  dray  contributing 
to  the  collision.  The  record,  however,  dis- 
closes no  evidence  of  any  act  whatever  done 
by  deceased  that  contributed  to  produce  the 
collision.  Nor  was  there  any  evidence  what- 
ever of  negligence  on  his  part  that  contributed 
to  his  injury,  unless  the  simple  fact  that  he 
was  riding  in  a  private  vehicle  without  the 
knowledge  of  tbe  driver,  along  a  public  street, 
whereon  the  electric  street  railway  was  oper- 
ated, and  was  killed  by  a  collision  between 
such  vehicle  and  a  street  car,  affords  grounds 
from  which  contributory  negligence  might  t)e 
inferred  against  him. 

After  the  evidence  bad  been  introduced,  the 
defendant  below  requested  the  court  to  give, 
and  the  court  did  give,  to  the  jury  over  the 
objections  of  plaintiff  t)elow,  tbe  following 
special  instructions: 

"(I.)  If  you  find  that  Joseph  Wright  waa 
fourteen  years  old  and  upwards  at  the  time  of 
the  accident,  and  was  intrusted  with  the  per- 
formance of  work,  so  that  he  was  earning 
ordinary  wages  of  such  a  boy,  and  was  ac- 
customed to  going  without  guidance  or  assist- 
ance of  his  parents  to  and  from  his  place  of 
business  or  employment,you  may  then  find  that 
he  was  charaeable  with  the  responsibility  of 
such  age  and  discretion,  and  to  tbe  observ- 
ance and  performance  of  ordinary  acts  of  care; 
that  is  to  say,  he  was  bound  to  know  the  dan- 
ger, if  there  was  danger,  in  riding  upon  the 
dray  in  the  way  desmbed  by  the  evidence, 
and  especially  the  danger,  if  there  was  danger, 
that  would  be  encountered  in  case  of  collision 
between  the  dray  and  any  other  vehicle  or  car 
when  riding  in  such  a  position.  And  if  you 
find  that  Joseph  Wright,  at  tbe  time  of  the  ac- 
cident, was  sitting  or  riding  upon  tbe  dray  in 
question  in  a  hazardous  or  dangerous  position, 
then  I  charge  you  that  it  will  be  your  duty  to 
consider  and  determine  whether  he  was  guilty 
of  contributory  negligence;  and,  if  you  find 
he  was,  then  the  plaintiff  cannot  recover." 

Conceding  that  tbe  danger  to  be  appre- 
hended from  the  act  of  riding  upon  a  dray 
along  a  public  street  of  a  populous  city,  upon 
which  an  electric  railway  was  being  operatt*d, 
was  so  great  that  from  such  act  alone  negli- 
gence might  be  inferred  against  an  adult  per- 
son who  should  do  so  in  the  manner  and  at  the 
time  intestate  did,  neverthelef«  the  degree  of 
responsibility  imposed  by  tbe  foregoing  propo- 
sition upon  intestate  was  too  high.  We  know 
of  no  rule  of  law  that  imposes  upon  a  toy  of 
fourteen  who  may  go  out  to  w*  rk,  and  earn 
wages,  and  go  about  the  streets  of  a  city  unat- 
tended, a  higher  degree  of  care  concerning  his 
safety,  than  a  boy  of  the  same  age  and  equal 
intelligence  who,  unattended,  may  go  to  and 
from  school,  or  roam  about  tbe  street  unem- 
ployed. The  record  does  not  show  any  at- 
tempt to  prove  that  the  intestate  was  unusu- 
ally bright  and  intelligent.  There  is  no  pre- 
sumption that  a  boy  who  goes  out  to  work  for 
wages  can  discern  danger,  more  readily  than 
one  who  does  not.  He  may  have  been  sent 
out  to  earn  wages  for  the  very  reason  tbai^  he 
was  dull  at  his  Dooks,  or  from  his  own  neces- 
sities or  those  of  his  parents.  The  subject  is 
purely  speculative.    Doubtleas,  certain  occu- 
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pations  tend  to  quicken  the  preoeptions  and 
ripen  tbe  Jadgment.  Whether  any  particular 
occupation  has  accompliahed  this  end  for  a 
boy  in  any  case  is  a  question  of  fact  for  the  de- 
termination of  thd  jury,  and  not  one  of  law  to 
be  decided  by  the  court.  The  intestate,  in  the 
absence  of  proof  that  he  was  specially  intel- 
lil^ent,  was  bound  to  no  higher  care  respecting 
bis  personal  safety  than  other  boys  of  his  age 
were  accustomed  to  exercise  under  similar  cir- 
cumstances, deoeland  RoUing  Mill  Oo,  ▼. 
Corrigan,  46  Ohio  St.  288,  8  L.  R  A.  885. 

The  plaintiff  below  requested  the  trial  court 
to  giye  the  followine  proposition  to  the  jury: 

•*(II.)  If  the  jury  believe  from  the  evidence 
Id  this  case  that  the  plaintiff's  intestate,  Joseph 
Wright,  was  at  the  time  he  lost  his  life  riding 
to  the  rear  part  of  a  wagon  or  drav  driven  by 
one  Albert  Eees.  and  that  the  said  intestate,  Jo- 
seph Wright,  had  nothing  to  do  in  any  way  with 
the  driving,  control,  or  management  oi  said 
wairon  or  dray  bf  said  Eees,  that  then  the 
oegligence  of  said  Eees,  if  any  has  been 
proved,  in  driving  said  vehicle  across  Elm 
street  at  the  said  intersection  of  Fifteenth 
street,  cannot  be  imputed  to  the  said  intestate, 
so  as  to  charge  him  with  contributing  to  his 
own  injury. 

"(III.)  The  jury  are  instructed  that  if  they 
believe  from  the  evidence  in  this  case  that  the 
plaintiff's  intestate,  Joseph  Wright,  while  law- 
fully riding  on  a  wagon  or  dray  driven  by  Al- 
bert Eees  across  the  intersection,  was,  on  his 
(Joseph  Wright's)  part,  killed  by  a  collision  be- 
tween said  wagon  or  dray  on  which  he  was 
then  riding  and  one  of  the  defendant's  street 
cars,  and  that  such  collison  was  caused  by  the 
negligence  of  the  defendant,  its  agents  or  serv- 
anu,  in  running  its  street  cars  at  and  across  the 
public  crossing  at  the  intersection  of  Elm  and 
Fifteenth  streets,  then  the  defendant  is  liable 
to  the  plaintiff  in  this  action.  If  tbe  jury  should 
find  that  such  collision,  under  the  circum- 
stances stated  above,  killed  the  plaintiff's  in- 
testate, Joseph  Wright,  without  any  negli- 
gence on  the  part  of  the  said  intestate,  and 
was  caused  by  the  joint  and  concurring  negli- 
cence  of  the  defendant,  its  agents  or  servants 
ID  charge  of  the  streetcar,  and  of  the  driver  of 
Ihe  wagon  or  dray  on  which  tbe  said  Intestate 
was  then  riding,  that  then  the  defendant,  the 
Cincinnati  Street-Kailway  Ck>mpany,  is  liable 
to  tbe  defendant  in  this  action." 

The  court  declined  to  submit  this  proposi- 
tion to  the  jury,  which  ruling  the  circuit  court 
beld  to  be  erroneous. 

In  ThoTogood  v.  Bryan,  8  G.  6.  115,  the 
court  held  that  one  who  took  passage  in  an 
omnibuSf  and  was  injured  by  the  concurring 
negligence  of  the  ariver  of  the  vehicle  in 
which  he  was  riding  and  of  the  driver  of  an- 
other omnibus,  could  not  recover  on  the 
S round  that  by  selecting  the  omnibus  in  which 
e  made  his  journey  he  became  identified  with 
ft,  Coltman,  J.,  saying:  "The  passenger  is  so 
far  Identified  with  the  carriage  in  which  he  is 
traveling,  that  want  of  care  on  tbe  part  of  the 
driver  will  be  a  defense"  for  an  injury  caused 
to  such  passenger  by  the  carelessness  of  the 
driver  of  another  carriage.  This  case  was  the 
progenitor  of  this  branch  of  the  doctrine  of 
imputed  negligence.  It  seems  impossible  to 
maintain    the  doctrine  as  announced  by  that 
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case  except  by  assuming  that  the  party  injured, 
by  selecting  tbe  vehicle  in  which  be  was  rid- 
ing,  made  its  driver  bis  servant.  This  notion 
was  expressly  repudiated  in  1887,  by  the  Eng- 
lish court  of  appeals,  and  tbe  case  of  Thorih 
good  V.  Bryan  overruled  in  The  Bernina,  L. 
R.  12  Prob.  Div.  58,  Lord  Esber  saying  (Id. 
68):  "In  truth  the  judgments  in  Thorogood  v. 
Bryan  all  amount  to  saying  that  by  what  the 
plaintiff  did  [taking  passage  in  an  omnibusL 
he  made  the  ariver  his  agent  so  as  to  be  liable 
for  his  acts,  as  if  he Jthe  plaintiff],  had  himself 
done  those  acts.  But  if  he  did  make  him  his 
agent  at  all,  he  must  in  consistency  not  only  be 
by  reason  of  such  liability  deprived  of  his 
remedy  against  third  persons,  but  must  be 
affirmativelv  liable  to  third  persons.  In  truth 
the  driver  in  the  case  is  not  the  servant  or  the 
agent  of  the  passenger,  and  has  not  even  any 
one  of  the  attributes  which  are  evidence  of 
being  even  like  a  servant  or  agent."  '  This  later 
view  of  the  doctrine  of  imputed  negligence  has 
been  adopted  in  this  state.  Covington  Trans- 
fer Co.  V.  Eeay,  86  Ohio  St.  86;  8t.  Clair 
Street  R.  Co,  v.  Eadie,  4B  Ohio  St.  91;  Davi$ 
V.  Guamieri,  45  Ohio  St.  470;  Cleveland,  C. 
C.  d!  I.  R  Co.  V.  Manton,  30  Ohio  St.  451; 
Belief ontaine  <lk  I.  R.  Co.  v.  Snyder,  18  Ohio  St. 
899,  98  Am.  Dec.  175.  The  same  view  of  the 
question  was  adopted  by  the  Supreme  Court 
of  the  United  States  in  Little  v.  HackeU,  116 
U.  S.  866,  29  L.  ed.  652,  and  the  doctrine  of  the 
case  of  Thorogood  v.  Bryan  repudiated  upon 
the  ground  that  contributory  negligence  to  de- 
feat a  recovery  must  be  that  of  the  party  in- 
jured, or  of  some  one  to  whom  he  stood  in  the 
relation  of  master  or  superior,  and  that  such 
relation  did  not  exist  between  th<i driver  of  a 
public  hackney  coach  and  one  who  hired  it  for 
driving  about  a  city  for  recreation  and  pleas- 
ufe  In  the  course  of  his  opinion,  Justice  Field 
says:  "That  one  cannot  recover  damMges  for 
an  injury  to  the  commission  of  which  he  has 
directly  contributed  is  a  rule  of  established  law 
and  a  principle  of  common  justice.  And  it 
matters  not  whether  that  contribution  consists 
in  his  participation  in  the  direct  cause  of  the 
injury,  or  in  his  omission  of  duties  which,  if 
performed,  would  have  prevented  it  If  his 
fault,  whether  of  omission  or  commission,  has 
been  tbe  proximate  cause  of  the  injury,  he  is 
without  remedy  against  one  also  in  the  wrong. 
It  would  seem  that  the  converse  of  this  doctrine 
should  be  accepted  as  sound — that  when  onti 
has  been  injured  by  the  wrongful  act  of  an- 
other, to  which  he  has  inno  respect  contributed, 
he  should  be  entitled  to  compensation  in  dam- 
ages from  the  wrongdoer.  And  such  Is  the 
generally  received  doctrine,  unless  a  contrib- 
utory cause  of  the  injury  has  been  the  neglience 
or  fault  of  some  person  towards  whom  he  sus- 
tains the  relation  of  superior  or  master,  in 
which  case  the  negligence  is  imputed  to  him, 
thoughhe  may  not  have  personally  pariicipated 
in  or  bad  knowledge  of  it."  This,  we  think, 
places  the  doctrine  of  contributory  negligence 
upon  a  sound  foundation.  In  order  that  it 
shall  operate  to  defeat  a  recovery,  it  sbould  be 
some  act  or  omi&sion  of  the  party  himself,  or 
of  some  one  towards  whom  he  stood  in  tbe  re- 
lation of  master  or  superior.  1  Shearm.  <& 
Redf.  Neg.  66.  The  driver  of  a  private  vehi- 
cle, upon  which  another  may  be  riding,  with- 
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out  the  driver's  knowledge,  Is  in  no  proper 
sense  the  servant  or  agent  of  tbe  latter.  The 
relation  of  the  person  so  riding  naay  be  that  of 
a  trespasser  to  tbe  owner  uf  the  vehicle,  or  even 
to  the  driver;  but  he  is  in  no  sense  of  the  term 
the  master  or  superior  of  the  driver.  Nor  is 
the  act  of  such  character  that  on  account  of  it 
he  should  be  denied  a  remedy  for  injuries  sus- 
tained by  the  negligence  of  another. 

The  intestate  in  this  case,  even  if  he  was, 
without  the  knowledge  of  the  driver,  riding 
upon  a  wagon  or  dray  alon^  the  streets  of  Cin- 
cinnati, did  not  thereby  violate  any  duty  he 
owed  to  the  street  railway  company.  It  was  a 
matter  affecting  himself,  on  one  side,  and  the 
owner  or  driver  of  the  vehicle,  on  the  other. 
Whether  the  latter  had  some  just  grounds  of 
complaint  or  not,  did  not  concern  the  street- 
railway  company.  True,  it  is  possible  that 
tbe  driver  might  have  used  greater  care  than 


he  did  bad  he  known  the  intestate  was  on  thtt- 
vehide.    That,  however,  is  purely  speculative, 
and  therefore  too  uncertain  to  become  a  pred- 
icate for  affecting  the  respective  rights  of  the 
parties.     However,    if  it  should  be  concedei^ 
that  the  driver  would  have  been  more  careful 
if  he  had  known  the  boy  was  on  the  dray,  do- 
principle  is  apparent  by  which  the  street  rail- 
way compan V  could  be  relieved.    The  basis  or 
its  liability  is  its  own  wrongful  conduct;  aD<( 
in  such  case  we  have  seen  its  only  way  of  es- 
caping from  the  consequences  of  this  wrongful 
conduct  is  throuj^h  some  wrongful  contribu* 
tory  act  or  omission  of  the  injured  person  him- 
self, or  by  some  one  to  whom  he  bore  the  re- 
lation of  master  or  superior;  and  that  relation, 
is  not  created  by  the  simple  act  of  boarding  ik 
private  vehicle  wiihcmt  the  knowledge  of  tbe^ 
driver. 
Judgment  afflrmecL 
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PEOPLE  of  the  State  of  New  York,  ex  rel 
Fred.  G.  EIN8FELD,  Appt, 

V. 

Joseph  MURRAY  et  al.  Commissioners   of 

Excise,  Be^U. 

a40  N.  Y.  807.) 

1«  Tbe  restriction  on  appropriations 
of  public  moneys  for  local  purposes 

wttbout  tbe  assent  of  two  thirds  of  tbe  members 
elected  to  ^ch  branch  of  tbe  leigislature,  made 
by  Const,  art.  8,  §20,  is  not  violated  by  the  act  of 
March  8, 1806,^1  ving  two  thirds  of  the  excise  taxes 
thereby  imposed  to  the  towns  and  cities  in  which 
they  are  raised,  since  such  funds,  which  never 
reach  the  state  treasury,  have  by  lonsr  course  of 
leRlfllation  been  treated  like  revenues  levied  for 
local  purposes,  and  not  as  public  moneys  of  tbe 
state  within  the  meaningr  of  that  constitutional 
provision. 

8.  A  statute  exacting^  the  payment  of  a 
snm  called  a  tax,  and  also  the  givinir  of  a 
bond,  as  conditions  precedent  to  the  right  to  en- 
gaflre  in  tbe  sale  of  intoxicating:  liquors,  is  an  ex- 
ercise of  the  police  power,  rather  than  a  tax  law 
In  the  proper  sense. 

8«  A  general  state  excise  lavr»  althoui^h 
it  graduates  excise  taxes  in  cities  ac- 

oordlDff  to  their  population,  but  does  not  follow 
the  olasstflcation  of  cities  in  the  Constitution,  is 
not  a  general  or  special  city  law,  and  does  not 
relate  to  the  •'property,  affairs,  or  government" 
of  cities,  so  as  to  bring  it.within  the  provisions  of 
Const,  art.  12,  6  2,  respecting  the  classification 
of  cities  and  the  reference  of  special  city  laws  to 
the  mayors  of  tbe  cities  affected  thereby. 

(May  26, 1890.) 

APPEAL  by  relator  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court, 


First  Department,  affirming  a  Judgment  of  a. 
Special  Term  for  tbe  City  of  Kew  York  dis- 
missing a  writ  of  certiorari  to  review  proceed- 
ings of  defendants  refusing  to  grant  relator  a 
license  to  sell  intoxicating  liquor.      Affirmed, 

The  facts  are  stated  in  the  opinion. 

JMessrs.  Joseph  H.  Choate*  Samuet. 
Untermyer,  Louis  Marshall*  and  Ash-^ 
bel  P.  Fitch,  for  appellant: 

The  act  under  consideration  is  a  taxing  law 
as  distinguished  from  an  act  licensing  the 
liquor  traffic. 

Adler  v.  Whiibeek,  44  Ohio  St.  5S$9;  Anderson 
V.  Brewster,  Id.  676;  Toungblood  v.  Sexton,  8& 
Mich.  406,  20  Am.  Rep.  654;  Cooley,  Taxn. 
chap.  18. 

The  act  is  unconstitutional  because  it  waa 
passed  in  violation  of  N.  T.  Const,  art.  8,  §20. 

Tbe  act  appropriates  money. 

State  y.  Bordelon,  6  La.  Ann.  68;  State^ 
Campbell,  v.  Steele,  87  La.  Ann.  a>8;  People^ 
MeOauley,  v,  Brooke,  16  Cal.  11;  Cart  v.  State^ 
Coetloaquet,  127  Ind.  204,  11  L.  R.  A.  870;. 
Bistiney,  State,  Sinking  Fund  f'-omre,,  20  Ind. 
828;  CampibeU  v.  State  Soldient  A  S.  Monument 
Gomre,  115  Ind.  591;  Stoeet  v.  Syracuse,  129  N. 
Y.  816. 

The  act  appropriates  public  moneys. 

Phslps  V.  PetypU,  72  K  Y.  884;  Exempt  Fire- 
men's  Benev.  Fund  v.  Boome,  98  N.  Y.  813-.. 
Sweet  V.  Syracuse,  supra;  Bumsey  v.  New  York 
A  jy.  E.  B.  Go.  180  N.  Y.  88;  Seneca  Cottnty 
Supers,  v.-4Ke/i,  99N.Y.  532;  Richltnd  County 
V.  Bichland  Center,  59  Wis,  691;  Bock  County 
V.  Edgerton,  90  Wis.  288;  People,  Adeit,  Y,AUen„ 
42  N.  Y.  878;  People  v.  Fitch,  148  N.  Y.  71; 
Maxmilian  v.  Neto  T&rk,  62  N.  Y.  160.  20  Am. 
Rep.  468;  Metropolitan  Bd.  of  Excise  v.  Berrie,. 
84  N.  Y.  662;  Bertholf  v.  aBeilly,  74  N.  Y. 
509,  80  Am.  Rep.  828;  People,  Prettmeyer,  v. 
Brooklyn  Police  db  E,  Comrs.  69  N.  Y.  96. 


Note.— For  a  division  of  licence  taxes  between 
the  state  and  counties  as  affected  by  a  different 
constitutional  provision,  see  State  v.  Camp  Slnfr 
(Hunt.)  post^  — . 

For  the  general  question  as  to  public  purposes 
for  which  money  may  be  appropriated  or  raised  by 
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taxation,  see  note  to  Dafnrett  v.  CoUran  (Gal.)  U  L.. 
R.  A.  474;  also  Waterloo  Woolen  Mfg.  Co.  v.  Sban- 
ahan  (N.  Y.)  14  L.  K.  A.  481;  Bourn  v.  Hart  <Cal.)  IS 
L.  U.  A.  431:  Patty  v.  Colfran  (Cal.)  18  L.  R.  A.  744 
ConUn  V.  Sao  Francisco  (CaL)  21  L.  R.  A.  474. 


1896. 


People,  ex  reL  £ik8F£ld,  y.  Mubray. 
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The  act  appropriateB  moDeya  for  local  pur- 
pofies. 

People,  Adnt,  ▼.  AUen,  tupra;  People^  Purdy, 
T.  Marlhorouyh  Highway  Comrs.  54  N.  T.  276; 
J^pU,  Lee,  y.  Chautauqua  County  Supers,  43 
N.  Y.  10. 

The  uDcoDstitutionaltj  of  §  18  avoids  the 
"Whole  statute. 

People,  Purdy,  y.  Mafiborough  Highway 
Cdmrs.  supra;  PoUock  y.  Farmeri  Loan  A  2, 
Co.  158  U.  8.  601.  89  L.  ed.  1108;  Warren  y. 
CharUstcwn^  2  Gray,  84;  Poindexier  y.  Oreen- 
hou),  114  U.  8.  279,  29  L.  ed.  185;  Spraigue  v. 
ThompaonMS U.S.  90, 30  L.  ed.  115;  Lawton  y. 
SteeU,  119  N.  Y.  241.  7  L.  R  A.  134;  JSlavson 
▼.  Racine,  18  Wis.  S^S;*  Jones  v.  Jones,  104  N. 
Y.  284:  People  y.  -4/^«7i,  42  N.  Y.  404;  People, 
Wood.  y.  Draper,  15  N.  Y.  540;  StaUy.  I)ous 
man,  28  Wia.  541:  Reed  y.  Omnibus  R.  Co.  88 
Cal.  212;  StaU  v.  Pu^^,  48  Ohio  St.  124;  People, 
Maier,  y.  Cooper,  83  111.  585. 

The  act  is  also  unconstitutional  because  g  11, 
which  Hzes  the  excise  taxes  upon  the  business 
of  trafficking  in  liquors,  creates  a  classification 
of  cities  at  yariance  with  that  created  by  K. 
Y.  Const  art.  12,  §2. 

Be  New  T<yrk  Eiev.  R.  Co.  70  N.  Y.  327; 
TreanoT  y.  Eiehhom,  74  Hun,  58;  Re  Church, 
92  N.  Y.  1;  i20  Ekist  River  Bridge  Co.  75  Hun, 
122;  People,  Henderson^  y.  Westchester  County 
Supers.  147  N.  Y.  180  L.  R.  A.  74;  Worcester 
Nat.  Bank  y.  Cheney,  94  111.  480;  State,  Atty. 
Gen,,  y.  Anderson,  45  Ohio  8t.  247;  Ayafs  Ap- 
peal, 122  Pa.  266.  2  L.  R.  A.  577;  State,  Rich^ 
ards,  y.  Hammer,  42  N.  J  .L.  485;  State,  Ander- 
son, V.  Trenton,  Id.  486;  State,  Goldberg,  y. 
norland,  56  N.  J.  L.  864;  State,  Alexander, 
T.  Elizabeth.  Id.  71,  28  L.  R.  A.  525. 

The  act  is  likewise  unconstitutional  because 
it  has  not  been  submitted  to  the  several  cities 
^ected  by  its  provisions  as  required  by  the 
cities  article. 

State,  Sutterly,  v.  Camden  County  Common 
PUas  Ct.  41  N.  J.  L.  4t0i:  People  v.  Central  P. 
R.  Co.  88  Cal.  893;  POaadena  y.  Stimson,  91 
Cal.  239;  Desmond  v.  Dunn,  55  Cal.  242;  State, 
Atty.  Gen.,  v.  Anderson, supra. 

The  act  is  likewise  unconstitutional  because 
tt  is  a  tax  law.  and  imposes  upon  different  in- 
dividuals engaged  in  the  same  class  of  traffic 
taxation  which  is  not  uniform  throughout  the 
state,  and  makes  such  taxes  a  lien  od  the  prop- 
erty of  the  person  carrying  on  the  traffic. 

bxeJiange  Bank  v.  Hines,  8  Ohio  St.  1;  Pine 
Grore  Twp.  v.  Takott,  86  U.  8. 19  Wall.  675, 22 
L.  ed.  282;  United  States  v.  Singer,  82  U.  S.  15 
Wall.  Ill,  21  L.  ed.  49;  Head  Money  Cases, 
112  U.  8.  580.  28L.  ed.  798;  PoUoek  v.  Farm- 
ertf  Loan  A  T.  Co.  157  U.  8. 592, 89  L.  ed.  828; 
Senior  y.  Ratterman,  44  Ohio  8t.  661;  People, 
Bolton,  y.  Albertson,55 N.  Y.  50;  Cooley,  Const. 
Lim.  6th  ed.  pp.  206.  207;  Curtis  v.  WhippU, 
24  Wis.  856;  Tyson  y.  Halifax  Twp.  School  Di- 
rectors, 51  Pa.  9;  Freeland  y.  Ho  stings,  10 
Allen,  570;  Opinion  of  the  Judges,  58  Me.  500; 
Lctoell  y.  Boston,  111  Mass.  454,  15  Am.  Rep. 
39;  Stuart  v.  Palmer,  74  N.  Y.  183.  80  Am. 
Rep.  289;  Cooley.  Taxn.  169,  170;  Ifashville  v. 
AHhrop,  5  Coldw.  554;  Gordon  v.  Comes,  47 
N.  Y.  612;  Re  Jacobs,  98  N.  Y.  98. 50  Am.  Rep. 
686;  Butchers^  Union  S.  H.  <fc  L.  S.  L.  Co.  v. 
Orescent  City  L.  S.  L.  d  S.  H.  Co.  Ill  U.  8. 
746,  28  L.  ed.  585;    Re  Deansville   Cemetery 
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Asso.  66  N.  Y.  569,  28  Am.  Rep.  86;  Rockwell 
y.  Nearing,  85  N.  Y.  802. 

The  act  is  also  unconstitutional  because  it 
denies  to  i^ersoos  within  the  jurisdiction  of  the 
slate  **the  ec^ual  protection  of  the  laws.*' 

WiUiams  y.  PeopU,  24  N.  Y.  405;  People  t* 
Havnor,  149  N.  Y.  195,  81  L.  R.  A.  689. 

The  act  is  unconstitutional  because  by  §  28 
it  prohibits  persons  from  trafficking  in  liquors 
who  are  nonresidents  of  the  state  of  New  York, 
and  likewise  prohibits  any  copartnership  from 
trafficking  unless  one  or  more  members  own- 
ing  at  least  a  one  half  interest  in  the  businesa 
are  residents  of  the  state. 

Walling  v.  Midiigan,  116  U.  8.  446.  29  L. 
ed.  691. 

Mr.  T.  E.  Hancock,  for  respondents: 

The  act  did  not  require  the  assent  of  two 
thirds  of  the  members  of  the  legislature,  and 
was  not  a  bill  appropriating  public  moneyi  or 
property  for  local  or  private  purposes. 

Metropolitan  Bd.  of  Excise  y.  Barrie,  84  N. 
Y.  062;  People,  WiUiams,  v.  Dayton,  55  N.  Y. 
867;  Fort  y.  Burch,  6  Barb.  78;  People  v. 
Quigg,  59  N.  Y.  86;  Power  v.  Athens,  99  N.  Y, 
602;  People,  Presmeyer,  y.  Brooklyn  Police  dE^ 
Comrs.  69  N.  Y.  96;  Bertholf  v.  O^Heilly,  74 
N.  Y.  509,  80  Am.  Rep.  328;  Re  McPherson, 
104  N.  Y.  806,  58  Am.  Rep.  502;  Seneca 
County  Supers,  v.  Allen,  99  N.  Y.  582;  People 
y.  Alden,  112  N.  Y.  121. 

The  act  in  question  is  an  assertion  of  th» 
ordinary  police  power  of  the  stale,  and  in  na 
manner  conflicts  with  the  Constitution  of  the 
United  States. 

License  Cases,  46  U.  8.  5  How.  504, 12  L.  ed. 
256;  Bartemeyer  v.  Iowa,  85  U.  8.  18  Wall.  129^ 
21  L.  ed.  n9;Mugler  v.  Kansas,  123  U.  8.  627, 
31  L.  ed.  205;  Cooley,  Const.  Lim.  6th  ed.  716; 
Re  Hoover,  30  Fed.  Rep.  51;  Walton  v.  State,  6» 
Ala.  197;  Crowley  v.  Christensen,  187  U.  8.  86, 
84  L.  ed.  620;  Bertholf  v.  aReilly,  74  N.  Y. 
509,  80  Am.  Rep.  828;  Metropolitan  Bd.  of 
Excise  V.  Barrie,  84  N.  Y.  657;  Block  v.  Jack- 
sontiUe,  86111. 801;  Com.  v.  Brennan,  103  Mass. 
70;  Calder  v.  Kurby,  5  Gray,  597;  Wynehamer 
V.  People,  13  N.  Y.  878;  Com.  y.  Certain  In- 
toxicating Liquors,  115  Mass.  153;  People  y. 
Batnor,  149  N.  Y.  195,  81 L.  R.  A.  689. 

The  alleged  inequality  of  punishments  for 
violating  certain  provisions  of  the  law  is  in  no 
way  in  contravention  either  of  the  state  Consti- 
tution or  of  the  Constitution  of  the  United 
States. 

Re  Bayard,  25  Hun,  546;  Williams  v.  Peo- 
ple, 24  Is.  Y.  405:  People  v.  Havnor,  supra. 

It  is  undoubtedly  within  the  police  powers  of 
the  legislature  and  the  state  to  prohibit  certain 
persons  from  trafficking  in  liquors  in  thia 
state,  and  it  should  be  borne  in  mind  that 
no  person  has  a  natural  right  lo  retail  spirituoua 
liquors  to  be  used  as  a  beverage. 

Adlery.  Whitbeck,  44  Ohio  St. 589;  Meyers^. 
Baker,  120  HI.  567,  60  Am.  Rep.  580;  Intoxi- 
cating Liquor  Crises,  25  Kan.  751,  87  Am.  Rep. 
284;  Sarrls  v.  Coin.  88  Ky.  827;  StaU  v.  Dug- 
gan,  15  R.  I.  408;  Crowley  v.  Cristensen,  13T 
U.  8. 86. 84  L.  ed.  620;  lie  Hoover,  30  Fed.  Rep. 
51;  Black,  Intoxicating  Liquors,  §  117;  Cooley,. 
Const.  Lim.  6th  ed.  p.  587;  Genet  v.  Brooklyn,. 
99  N.  Y.  807;  People  v.  Fitch,  148  N.  Y.  71; 
People,  Griffin.  Y.Brooklyn,  4  N.  Y.  426,  55 
Am.  Dec.  266;  Gordon  v.  Comes,  47  N.  Y.  611 : 
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£{bw  Tobk  Court  of  Afpeals. 


Mat. 


Guilford  v.  Chenango  County  Supers.  18  N.  T. 
U8;  /20  McPJierson,  104  N.  Y.  806, 58  Am.  Rep. 
M2. 

The  restrictions  upon  the  issuance  of  tax  cer- 
tificates, wbicb  are  contained  in  §  28  of  the 
law,  do  not  conflict  with  either  ^  2of  art.  4,  or 
^  1  of  art.  14,  of  the  Constitution  of  the  United 
ctates. 

Mugler  ▼.  Eansas,  128  U.  S.  628,  81  L.  ed. 
205;  McOreAdy  v.  Virginia.  04  U.  S.  391,  24  L. 
ed.  248;  Austin  ▼.  8taU,  10  Mo.  501;  Rohn  y. 
Meleher,  20  Fed.  Rep.  488;  Welsh  v.  State,  126 
Ind.  71,  0  L.  R.  A.  664;  MetU  y.  McOuckin,  18 
Neb.  828. 

pftlt  was  not  necessary  to  submit  the  bill  to  the 
cities  of  the  state  for  their  approval  and  ac- 
ceptance. 

Metropolitan  Bd.  of  Ereise  y.  Barrie,  84  N. 
Y.  667;  Sedgw.  Stat.  &  Const  L.  2d  ed.  409. 

Mr,  Julias  N.  Mayer»  also  for  respon- 
dents: 

•:  The  statute  is  a  licensing  law.  It  is  an  ex- 
ercise of  the  police  power  of  the  state.  It  per- 
mits the  conduct  of  a  traffic  which,  without 
such  permission,  it  declares  unlawful.  It 
taxes  the  priyilege  of  trafficking  in  liquor,  and 
does  not  tax  the  liquor  itself.  It  does  not  tax 
property.  The  excise  taxes  need  not  be  uni- 
form. 

Leatenworth  y.  Booth,  16  Elan.  627;  State  y. 
Eipp,  88  Ohio  St  100;  Butiman  y.  Whitbeek, 
42  Ohio  St  228;  King  y.  Cappellar,  Id.  218; 
StaU  y.  Sinks,  Id.  845;  PUuler  y.  State,  11 
Neb.  647;  Ghilfiers  y.  People,  11  Mich.  48; 
ToungUood  y.  Sexton,  82  Mich.  410,  20  Am. 
Rep.  654;  Adler  y.  Whitbeek,  44  Ohio  St  550; 
Metropolitan  Bd.  of  Excise  y.  Barrie,  84  N.  Y. 
657. 

A  law  taxing  liquor  dealers  within  6  miles 
cf  a  town  at  one  price,  and  liquor  dealers  at 
wayside  inns  at  a  less  price,  was  held  not  in- 
yalid  for  lack  of  uniformity. 

Territory  y.  Connell  (Ariz.)  16  Pac.  200. 

The  court  recently  decided  that  a  law  which 
made  it  a  crime  to  do  an  act  in  one  part  of  the 
state  and  sanctioned  it  in  another  was  con- 
fititutional  within  the  police  power  of  the  state. 

People  y.  Eavnor,  140  N.  Y.  105,  81  L.  R. 
A.  680. 

With  the  wisdom  of  a  law  the  court  has  no 
concern.  Its  inquiry  is  addressed  solely  to  Its 
constitutionality. 

Bertholf  y.  &ReiUy,  74  N.  Y.  516,  80  Am. 
Rep.  828. 

The  classification  in  the  bill  is  not  repugnant 
to  the  Constitution. 

It  was  not  necessary  to  submit  the  bill  to 
<he  mayors  of  the  cities  of  the  first  class. 

Be  New  York  Elev.  B,  Go.  70  N.  Y.  827;  Be 
Church,  02  N.  Y.  1;  TonneU  y.  BaU,  4  N.  Y. 
140;  District  Twp,  of  Dubugue  y.  Dubuque,  7 
Iowa,  262. 

The  liquor  tax  law  is  a  general  or  state  law, 
«nd  not  a  compilation  or  classification  of  special 
laws. 

People  y.  Eavnor,  supra;  Williams  y.  Peo- 
pie,  24  N.  Y.  405;  Be  Bayard,  25  Hun,  546. 

Local  option  has  been  repeatedly  declared 
to  be  constitutional. 

Weil  y.  Calhoun,  25  Fed.  Rep.  865;  State  y. 
Parker,  26  Vt  857;  OloversvilU  y.  Eowell,  70 
N.  Y.  287:  State,  Sandford,  y.  Morris  County 
Cmmf'n  Pleas  Ct,  86  N.  J.  L.  72;  State,  Mag- 
V^l  L.  K.  A. 


gard,  v.  Pond,  03  Mo.  606;  /feek  y.  Btoominff- 
dale  Twp.  Bd.  82  Mich.  808,  10  L.  R  A.  69; 
Black,  Intoxicating  Liquors,  §  45:  State,  Atty, 
Qen.,  y.  Anderson,  44  Ohio  St  247;  McQiU  y. 
State,  84  Ohio  St  270;  Seranton  School  Dist.'$ 
Appeal,  118  Pa.  176;  Pa.  Pub.  Laws  1889, 
188,  §  1. 

Two  thirds  of  the  excise  taxes  to  be  collected 
under  the  act  are  not  public  moneys  of  the 
state,  and  the  proyisions  of  g  18  are  not  in  con- 
trayention  of  N.  Y.  Const  art.  8,  g  250. 

Bistine  y.  State,  Sinking  Fund  Comrs.,  30 
Ind.  888;  State  y.  Bordelon,  6  La.  Ann.  69; 
Carr  y.  State,  127  Ind.  204. 11  L.  R.  A.  870; 
Campbell  y.  State  Soldiers  dk  S,  Monument 
Gomrs,  115  Ind.  591;  People,  McCauley,  t. 
Brooks,  16  Cal.  11. 

Andrewst  Ch.  J.,  deliyered  the  opinion  of 
the  court: 

The  sole  question  inyoWed  in  this  appeal  la 
the  constitutionality  of  the  act  of  the  legisla- 
ture, approyed  March  28. 1896,  entitled  "An 
Act  in  Rielation  to  the  Traffic  in  Liquors  and  for 
the  Taxation  and  Regulation  of  the  Same  and 
to  Proyide  for  Local  Option."  The  constitu- 
tionality of  the  act  is  assailed  on  three  princi- 
pal grounds:  (1)  That  it  appropriates  the  pub- 
lic moneys  or  property  of  the  state  to  priyate 
and  local  purposes,  and.not  haying  .been  passed 
by  a  two-thirds  yote  of  the  legislature,  is  yoid 
under  art  8,  §  20,  of  the  state  Constitution;  (2) 
that  section  11  of  the  act  which  fixes  the  excise 
tax  upon  tbebusinessoftrafflckingin liquors, cre- 
ates a  classification  of  cities  at  yariance  with  that 
created  by  art  12,  §  2,  of  the  Constitution:  (8) 
that  the  act  is  a  special  city  law  as  to  each  of 
the  cities  of  the  state,  which,  under  art  12, 
§  2,  of  the  Constitution,  was  required  to  be 
submitted  to  the  mayor  for  acceptance  or  re- 
jection before  final  enactment.  These  ques- 
tions are  considered  in  the  opinion  of  the  ap- 
pellate division  of  the  first  department  in  the 
decision  from  which  tl^e  appeal  is  taken.  We 
concur  in  the  concluaipns  reached,  and  can  add 
but  little  to  the  yery  cogent  and  satisfactoir 
opinion  of  Judge  Patterson  in  the  case.  We 
shall,  howeyer,  in  yiew  of  the  great  public  in- 
terest in  the  subject,  make  some  observations 
upon  the  several  questions  in  the  order  in 
which  they  haye  been  stated. 

First  Art.  3,  §  20,  of  the  Constitution  pre- 
scribes: "The  assent  of  two  thirds  of  the 
members  elected  to  each  branch  of  the  legisla- 
ture shall  be  requisite  to  every  bill  appropriat- 
ing the  public  moneys  or  property  for  local  or 
private  purposes."  It  is  insisted  that  g  18  of 
the  act  of  1896,  which  provides  that  one  third 
of  the  revenues  derived  under  the  act,  less  the 
amount  allowed  for  collecting  the  same,  shall 
be  paid  to  the  treasurer  of  the  state  to  the 
credit  of  the  general  fund,  as  a  part  of  the  gen- 
eral tax  revenue  of  the  state,  and  that  the  "re- 
maining two  thirds  thereof,  less  the  amount 
allowed  for  collecting  the  same,  shall  beionjj  to 
the  town  or  city  in  which  the  traffic  was  earned 
on  from  which  the  Tevenues  were  received, 
and  shall  be  paid  by  the  county  treasurer  of 
such  county  and  by  the  special  deputy  com- 
missioners to  the  supervisor  of  such  town  or  to 
the  treasurer  or  fiscal  officer  of  such  city,  and 
such  revenues  shall  be  appropriated  and  ex- 
pended by  such  town  or  city  in  such  manner 
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as  is  now  or  may  hereafter  he  provided  hy  law 
fur  the  nppropriHtion  nnd  expenditure  of  sums 
Teceived  for  excise  licenses,  or  in  such  other 
manner  as  may  hereafter  be  provided  by  law/' 
is  in  contraventiou  of  this  section  of  the  Con- 
stitution as  respects  the  disposition  made  by 
the  act  of  two  thirds  of  the  revenue  to  town 
and  city  purposes.  This  latter  clause,  it  is  in 
sisted,  IS  an  appropriation  of  public  money  to 
local  purposes  within  this  section  of  the  Con- 
stitution, and  it  bein|t  conceded  that  the  act 
did  not  receive  a  two-thirds  vote  of  the  mem- 
bers of  the  legislature,  if  the  claim  Is  well 
founded  the  18th  section  of  the  act,  so  far  as 
relates  to  two  thirds  of  the  revenues,  is  un 
constitutional  and  void.  The  appropriation  of 
this  part  of  the  excise  tax  revenues  is,  without 
doubt,  for  a  local  purpose  within  art.  8,  §  20, 
of  the  Constitution.  The  fact  that  the  pur- 
pose for  which  an  appropriation  is  made  is 
public  does  not  withdraw  it  from  the  inhibi- 
tion of  the  section  if  the  purpose  is  also  local. 
An  act  may  be  local,  although  public.  Church, 
Ch.  J..  Kerrigan  v.  Farce,  «8  N.  Y.  881;  Peo- 
ple V.  Aaen,42  N.  T.  878.  The  crucial  question, 
therefore,  is  whether  the  act  of  1896  is,  within 
the  section,  an  appropriation  of  public  moneys. 
This  provision  of  the  present  Constitution  was 
in  the  Cdnstitution  of  1821;  and  has  ever  since 
formed  a  part  of  the  organic  law  of  the  state. 
Section  18  of  the  act  of  18  46,  after  fixing  the 
rule  of  distribution  of  the  excise  taxes  as  be- 
tween the  state  and  the  cities  and  towns,  pre- 
scribes that  the  revenues  received  bv  the  cities 
and  towns  shall  be  appropriated  and  expended 
for  the  purposes  to  which  the  excise  moneys  are 
applied  under  ezistinir  laws.  The  excise  law  of 
1892,  which  was  in  force  up  to  the  passage  of 
the  act  of  1896,  under  which  all  excise  moneys 
were  paid  over  to  the  several  towns  or  cities  in 
which  licenses  were  granted  and  in  which  the 
license  moneys  were  received,  declared  in  sub- 
stance that  the  moneys  should  be  applied  to- 
wards defraying  the  e^t^nses  of  local  govern- 
ment therein.     Laws  1H82,  chap.  401,  §  15. 

Under  the  act  of  1896,  which  in  effect  incor- 
porates into  the  13th  section  this  provision  of 
the  act  of  1892,  the  same  application  is  to  be 
made  of  the  excise  taxes  received  by  the  cities 
and  towns,  as  was  prescribed  by  the  act  of 
1892  in  respect  to  license  fees  collected  under 
that  act.  Upon  the  point  whether  two  thirds 
of  the  traffic  taxes  imposed  by  the  act  of  1896, 
mud  which  the  18th  section  declares  shall  t)e- 
long  to  the  town  or  city  where  the  traffic  is 
earned  on,  are  public  moneys  within  art.  8, 
§  20,  of  the  Constitution,  it  is'important  to  no- 
tice that  although  this  section  has  been  since 
1821  a  part  of  the  Constitution  of  the  state,  ex- 
f  else  moneys  collected  during  that  whole  period 
bave  been  appropriated  under  a  general  law  of 
the  state  exclusively  to  the  localities  where  the 
licenses  were  granted  to  be  applied  to  diminish 
local  taxation  or  to  some  purpose  of  local 
charity.  Indeed,  this  has  been  the  uniform 
policy  of  the  state  in- respect  of  the  disposition 
of  excise  moneys  derived  from  the  traffic  in 
liquors  from  the  foundation  of  the  state  gov- 
ernment. By  the  earliest  excise  law  of  the 
state  (Laws  1779,  chap.  17)  the  excise  commis- 
sioners were  directed  to  pay  the  excise  moneys 
collected  in  each  county  to  the  <x>unty  treas- 
urer, to  be  applied  towards  defraying  the  con- 

82  L.  R  A. 


tingent  expenses  of  the  county.  The  system 
of  appointing  commissioners  of  excise  has  not 
been  uniform.  Under  the  Colonial  act  (Lav*a 
1775,  chap.  64)  they  were  designated  by  name 
in  each  of  the  localities.  The  act  of  1779  des- 
ignated certain  officials  to  act  as  commissioners. 
Since  that  time  county  boards  o-f  excise  have 
been  created,  as  under  the  act  of  1857,  and 
subsequently  town  and  city  boards  were  sub- 
stituted. Under  the  county  system  the  excise 
moneys  were  paid  to  the  counties,  and  under 
the  system  of  town  and  city  boards  to  (he 
towns  and  cities  in  which  the  licenses  were  is- 
sued. But,  notwithstanding  many  changes 
from  time  to  time  have  been  made  in  the  de- 
tails of  the  excise  system,  there  has,  for  a  cen- 
tury of  the  state  government  and  up  to  the  act 
of  1896,  been  one  uniform  policy  recognized 
by  the  legislature,  namely,  that  moneys  re- 
ceived for  licenses  for  the  liquor  traffic  should 
be  paid  over  to  the  localities  of  the  state  in 
which  the  licenses  were  granted,  to  be  applied 
to  some  object  of  local  government  or  interest 
Under  the  former  license  laws  large  sums 
have  been  collected  annually  in  cities,  villages, 
and  towns.  In  a  strict  and  accurate  sense  they 
were  public  moneys.  No  exaction  can  be  law- 
fully made  of  a  citizen  by  way  of  tax,  im- 
post, or  excise,  except  under  the  authority 
of  the  legislature,  and  the  product  of  such  im- 
position is  public  money.  But  there  is  a  well- 
settled  distinction  between  the  money  of  the 
state  and  money  levied  under  corporate  powers 
conferred  upon  cities,  villages,  and  towns  for 
local  and  corporate  purposes.  In  the  latter 
case  the  money  levied  and  collected  is  not  the 
money  of  the  state.  It  is  the  money  of  the 
town,  city,  or  village  in  which  under  the  exer- 
cise of  corporate  powers  it  was  levied  and  col- 
lected, and  to  it  the  state  has  no  title.  People 
V.  IngereoU.  68  N.  Y.  1.  17  Am.  Rep.  178; 
Shepherd's  Fbld  v.  New  York,  96  N.  Y.  188. 
In  every  city  or  village  charter  the  power  of  lo- 
cal taxation  for  municipal  purposes  is  conferred 
with  authority  to  appropriate  the  money  raised 
to  purposes  of  local  government.  This,  in  a 
general  sense,  is  an  appropriation  of  public 
moneys  to  local  purposes,  but  it  has  never 
been  supposed  that  it  was  an  appropriation 
within  the  meaning  of  art.  8,  §  20,  of  the  Con- 
stitution, so  as  to  require  a  two-thirds  vote  to 
pass  a  bill  granting  a  city  or  village  charter. 
The  former  excise  laws  stood  upon  a  different 
basis  from  the  charter  laws  of  cities  and  vil- 
lages. They  were  general  laws  applicable  to 
the  whole  state,  establishing  a  system  for  the 
regulation  of  the  traffic  in  liquors,  varying  in 
some  respects  in  their  application  in  cities  and 
towns.  The  system  was  administered  through 
boards  of  excise,  sometimes,  as  we  bave  seen, 
appointed  directly  by  the  legislature,  but  gen- 
erally elected  in  towns,  with  jurisdiction  to 
grant  licenses  in  the  town  for  which  they  were 
elected,  and  in  cities,  appointed  by  local  au- 
thorities. The  excise  commissioners,  although 
locally  -  elected  or*appQfhited,-were  state  agen- 
cies for  administering  the  excise  system,  and, 
like  assessors,  collectors,  and  highway  com- 
missioners, were  independent  public  officers, 
exercising  public  powers,  and  charged  with 
public  duties  specially  prescribed  by  law.  fi&T' 
illard  v.  Monroe,  U  N.  Y.  892,  62  Am.  Dec. 
120;  People,  Van  Eeuren,  v.  Etoptu  Town  Aud- 
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iton,  74  N.  T.  810.  lo  ^Dtiog  licenBes  tbey 
^ere  DOt  ezercUiD^  a  Jurudlctloa  as  agents  of 
the  corporation  witbio  which  they  acted,  for 
the  granting  of  licenses  for  the  traffic  in  Hquor 
was  not  a  power  vested  in  towns,  villages, 
or  cities.  They  exercised  their  functions  under 
the  authority  of  the  state,  which  prescribed 
their  powers  and  duties,  and  the  mode  of  their 
ap]>ointment  was  a  convenient  method  for  des- 
ignating the  agencies  through  which  the  sys- 
tem should  be  administered. 

*  We  assent  to  the  claim  of  the  counsel  for  the 
appellant  that  the  towns,  cities,  and  villages 
never  acquired  any  irrevocable  right  to  receive 
the  license  fees  collected.  We  do  not  doubt 
that  it  would  have  been  competent  for  the  legis- 
lature from  the  first  to  have  required  all 
license  fees  to  be  paid  into  the  state  treasury 
for  general  state  purposes,  or  at  any  time  to 
have  changed  the  practice  which  was  adopted. 
The  reason  for  the  legislative  policy  which  has 
hitherto  uniformly  prevailed,  to  permit  licence 
fees  to  be  applied  to  the  uses  of  the  locality 
where  the  traific  was  licensed  and  carried  on, 
is  obvious,  namely,  to  furnish  some  measure 
of  indemnity  against  the  public  burdens  thrown 
upon  localities  by  the  prosecution  of  a  business 
therein  under  state  authority,  powerfully  con- 
tributing to  disorder,  pauperism,  and  crime. 
Seventyfivp  years  have  elapsed  since  the  con- 
stitutional provision  now  in  question  first  be- 
came part  of  the  organic  law,  and  during  that 
long  period  this  practice,  under  statutes  which 
concededly  were  enacted  without  a  two  thirds 
vote,  has  prevailed,  and  has  never  hitherto  been 
challenged  as  a  violation  of  the  Constitution. 
Those  statutes  as  distinctly  appropriated  public 
moneys  to  local  purposes  as  does  the  statute  of 
1896,  and  were  even  more  subject  to  the  con- 
stitutional criticism  made  to  the  act  of  1896, 
since  they  appropriated  to  the  use  of  the  cities 
and  towns  not  a  part  only,  but  the  whole  of 
the  excise  moneys  collected.  This  legislative 
policy  which  has  prevailed  for  so  long  a  period, 
sanctioned  by  numerous  statutes,  never  ques- 
tioned in  the  courts  and  acquiesced  in  by  all 
departmentsof  the  state  government,  isa  prac- 
tical construction  of  the  constitutional  pro- 
vision now  in  question,  that  an  appropriation 
of  excise  moneys  to  the  use  of  towns  and 
cities  under  acts  passed  by  a  majority  vote,  is 
not  an  infraction  of  the  (Constitution ,  and  this 
construction  ought  not  now  to  be  disturbed. 

We  also  assent  to  the  proposition  that  the 
provisions  of  the  former  excise  laws  under 
which  excise  moneys  were  paid  over  to  locali- 
ties, constituted  appropriations  of  public  mon- 
eys. But  the  public  moneys  referred  lo  in  ar- 
ticle 8,  §  20,  of  the  Constitution,  are  the 
public  moneys  of  the  state  as  contradistin- 
guished from  public  revenues  levied  for  local 
purposes  by  towns,  cities,  and  villages  under 
state  authority,  or  moneys  which  by  a  long 
course  of  legislation,  as  m  the  case  of  excise 
moneys,  have  l)een  treated  as  standing  in  the 
same  situation. 

The  act  of  1896,  also,  we  think,  appropriates 
to  the  towns  and  cities  the  two  thirds  of  the 
excise  taxes  which  may  be  collected  under  the 
act.  But  it  is  an  appropriation  which  operates 
on  the  fund  at  the  very  moment  of  its  collection. 
The  two  thirds  so  appropriated  never  reaches 
the  treasury  of  the  state  and  never  bears  the 
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impress  of  state  money.  The  statute  declare» 
in  express  terms  that  two  thirds  of  the  fund 
collected  "shall  belong  to  the  town  or  city  ii» 
which  the  traffic  was  carried  on,  from  wbicb 
the  revenues  were  received."  It  was  competent 
for  the  legislature  so  to  declare  by  a  majority 
bill,  unless  there  isa  distinction  between  excise 
money  under  former  statutes  and  excise  taxe» 
under  the  act  of  1896,  which  would  justify  such 
an  appropriation  in  the  one  case  but  not  in  the 
other. 

We  think  no  such  distinction  exists.  The 
claim  that  the  act  of  1896  is  a  tax  law,  baving^ 
for  its  primary  purpose  the  raising  of  revenue 
for  the  support  of  government,  involves  the 
theory  that  the  legislature  in  enacting  it  in- 
tended to  depart  from  the  principle  upon  whicb 
all  excise  laws  have  hitherto  been  founded. 
That  principle  has  been  by  exaction  and  re- 
striction to  limit  a  dangerous^  traffic  in  the  in- 
terests of  social  order  and  the  public  welfare. 
It  is  probably  competent  for  the  legislature  to> 
tax  occupations  or  business  as  a  source  of  reve- 
nue, and  it  could  tax  the  liquor  traffic  for  thi» 
purpose.  The  selection  of  the  subjects  of  tax* 
ation  rests  with  the  legislature,  and  the  impo- 
sition of  a  license  fee  for  revenue  on  a  busines» 
or  occupation  is  an  exercise  of  the  power  of 
taxation.  License  Tax  Cases,  72  U.  S.  6  Wall. 
462,  18  L.  ed.  497;  Cooley,  Const.  Lim.  201. 
But  an  exaction  imposed  as  a  condition  of  the 
rif»ht  to  carry  on  a  business  dangerous  to  public 
morals,  or  which  may  involve  public  burdens 
by  way  of  discouragement  or  regulation,  is  not 
in  any  proper  sense  a  tax.  It  do^s  not  proceed 
upon  the  principle  upon  which  taxes  are  levied, 
and  upon  which  taxation  is  justified,  tt'e.,  the 
protection  afforded  by  the  government  to  the 
taxpayer.  The  imposition  is  made  in  sucii 
cases  generally  for  a  double  purpose,  to  dis- 
courage the  business  and  to  secure  indemnity  in 
part  to  the  public  from  the  losses  and  burden* 
which  the  business  is  likely  to  entail.  The  so- 
called  excise  tax  is  fqr  the  protection  of  the 
community  and  not  for  the  protection  of  the 
person  from  whom  it  is  exacted.  It  is  said  by 
Judge  Cooley,  in  his  work  on  Taxation,  p.  39^, 
that  "custom  has  much  to  do  in  determining- 
whether  certain  classes  of  exactions  are  to  be 
regarded  as  taxes  or  as  duties  imposed  for  reg- 
ulation." There  can  be  no  doubt  that  a  large 
revenue  will  result  from  excise  taxes  imposed 
by  the  act  of  1806,  nor  that  this  was  contem- 
plated by  the  legislature.  But  this  will  be  & 
consequence  of  the  system,  and  was  not  the 
motive  of  its  adoption.  It  was  manifestly^ 
not  the  Intention  of  the  legislature  to  en- 
couraj^e  the  traffic,  but  to  control,  restrict^ 
and  regulate  it,  and  by  the  local  option 
provision  it  is  rendered  possible  that  it 
may  be  wholly  prohibited  in  every  town 
of  the  state,  a  provision  quite'inconsistent  with 
a  purpose  to  encourage  the  traffic  or  to  make 
it  an  ordinary  source  of  revenue.  The  fact 
that  the  exaction  is  in  the  act  denominated  a 
tax  is  not  conclusive.  All  exactions  imposed 
upon  citizens  by  public  authority  are  in  a  gen- 
eral sense  taxes,  whether  imposed  for  regula- 
tion or  revenue.  The  character  of  the  act  of 
1896,  whether  a  tax  law  in  a  proper  sense,  or 
a  law  enacted  under  the  police  power,  must 
be  determined  from  its  whole  scope  and  tenor, 
and   there  can  be  no  reasonable  doubt,  we 
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^bink,  that  it  !s  of  the  latter  character.  It  is 
radically  different  id  some  respects  from  the 
excise  laws  which  it  supersedes.  But  the 
Ksbanges  are  Id  the  administration  of  the  excise 
system,  and  not  in  its  essential  character.  Tho 
most  noticeable  changes  are:  (1)  state  super- 
vision in  place  of  supervision  through  boards 
•of  excise,  and  (2)  the  opening  of  the  traflQc  to 
mil  ci'izens  (with  certain  exceptions)  who  shall 
pay  the  license  tax  and  give  the  bond  required. 
U*he  payment  of  the  tax  and  the  giving  of  the 
bond  are  conditions  precedent  to  the  ri^ht  to 
'engage  in  the  business,  and  the  imposition  of 
•oonditions  precedent  is  the  distinguishing  test 
-of  a  license  law.  See  Cooley,  J.,  Toun^lood 
▼.  Sexton,  83  Mich.  406.  20  Am.  Rep.  654;  Mar- 
«ball,  J..  Adler  v.  Whifbeck,  44  Ohio  St.  589. 
The  analogy  between  the  law  of  1896  and  the 
former  excise  laws  is  stroni^ly  marked.  There 
is  the  same  necessity  of  a  public  certification  of 
m  light  to  engage  in  the  traffic;  the  same  re- 
strictions and  refsulations  intended  to  guard  the 
traffic  and  reasonably  protect  the  public  against 
Its  acknowledged  evils;  the  same  principle  of 
local  option;  and  the  act  incorporates  the  prin- 
•clple  of  the  civil  damage  law.  The  new  feat- 
vrea  of  the  system  may  prove  to  be  efficient 
means  of  repression  and  regulation,  such  as 
the  change  in  the  administrative  agencies,  and 
the  much  larger  tax  upon  the  right  to  engage 
in  the  traffic. 

We  do  not  deem  it  important  to  consider 
how  far  the  legislature  may  go  in  alienating 
the  public  revenues  derived  from  the  exercise 
of  the  ordinary  power  of  taxation  to  local  or 
private  purposes,  or  in  barring  itself  from  a 
resort  to  the  usual  sources  of  taxation.  Clearly 
it  cannot  appropriate  the  public  moneys  of  the 
state  for  a  local  though  public  purpose,  except 
\fj  a  two-thirds  bill,  and  this  whether  the 
money  is  actually  in  the  treasury  of  the  state 
or  in  process  of  collection.  But  the  legislative 
declaration  in  the  act  of  1896,  that  two  thirds 
of  the  excise  taxes  shall  belong  to  the  towns 
snd  cities,  is  in  accordance  with  an  uninter- 
rupted legislative  understanding  that  the  legis- 
lature may  devote  excise  moneys  to  the  uses  of 
the  towns  and  cities  in  which  they  are  col- 
lected, by  majority  bill,  and  it  is  now  too  late 
to  question  this  construction  of  the  Const. tu- 
tion. 

Second.  We  perceive  no  force  in  the  objec- 
tion based  upon  the  departure  in  the  act  of 
1S90  from  the  classification  of  cities  made  by 
srt  12,  §  2,  of  the  Constitution.  The  section 
is  new  and  its  manifest  purpose  is  to  give  some 
measure  of  protection  to  cities  against  tbe 
ovils  of  special  city  legislation.  It  divides  tbe 
oities  of  the  state  into  three  classes  according 
to  population,  the  first  class  embracing  cities 
having  a  population  of  250.000  or  more;  tbe 
second,  those  having  a  population  of  50,000 
sod  less  than  250,000;  and  the  third,  all  other 
•cities.  The  section  then  proceeds:  "Laws  re- 
lating to  the  properly,  affnirs,  or  government 
of  cities  and  the  several  departments  thereof 
"^re  divided  into  general  and  special  city  laws; 
l^eneral  city  laws  are  those  which  relate  to  all 
the  cities  of  one  or  more  cla&ses;  special  cily 
laws  are  those  which  relate  to  a  single  city  or 
io  less  than  all  tbe  cities  of  a  class."  Then  fol- 
low provisions  for  the  transmission  of  a  copy 
of  everv  special  city  law  after  it  has  passed 
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both  branches  of  the  legislature,  to  the  mayor 
of  the  city  for  approval  or  rejection,  before  ita 
final  enactment  and  for  subsequent  action  by 
the  legislature  in  case  of  disapproval  The 
law  of  1896  in  fixing  the  excise  taxes  graduates 
them  in  cities  according  to  population,  but 
does  not  follow  the  classification  in  this  section 
of  the  Constitution.  More  is  exacted  in  New 
York  than  in  Brooklyn  or  Buffalo,  and  more 
in  Brooklyn  than  in  Buffalo,  although  these 
cities  are  cities  of  the  first  class  in  the  classifi- 
cation in  art.  12,  §  2.  ' 

The  conclusive  answer  to  the  constitutional 
objection  based  on  this  section  is  that  tbe  act 
of  1896  is  neither  a  general  nor  special  city 
law,  nor  does  it  relate  to  the  "property,  affairs, 
or  government"  of  cities.  It  is  a  general  state 
excise  law,  with  such  special  provisions  and 
adaptations  to  localities  as  to  the  legislature 
seemed  proper.  Whether  the  law  should  be 
uniform  in  its  application  to  the  cities  of  the 
state,  or  whether  a  discrimination  should  be 
made  in  the  excise  tax  as  between  New  York 
and  any  other  city,  and  the  extent  of  the  dis- 
crimination, was  in  the  discretion  of  the  legis- 
lature. In  enacting  a  general  law  under  tbe 
police  power,  the  legislature  is  not  hampered 
or  restrained  by  the  classification  of  cities  in 
the  Constitution.  It  may  adjust  details  to 
meet  varying  conditions.  In  a  health  law, 
regulations  which  might  be  suitable  and  proper 
for  the  city  of  New  York,  a  great  seaport,  ex- 
posed to  peculiar  dangers  from  infection  and 
disease,  might  be  unnecessary,  burdensome, 
and  oppressive  if  applied  to  an  inland  city  like 
Buffalo.  The  constitutional  limitation  relates 
to  city  laws,  either  general  or  special,  and  not 
to  general  laws  for  the  government  of  the 
state,  including  the  cities  therein.  Nor  is  the 
law  of  1896  a  law  relating  to  the  "property, 
affairs,  or  government  of  cities."  The  grant- 
ing of  licenses  for  the  liquor  traffic  has  never 
been  a  corporate  function  or  duty  of  a  city,  as 
such.  It  &  a  function  which  the  state  in  its 
aggregate  capacity  has  administered.  It  hat 
m^e  use  of  local  machinery  as  has  been  shown, 
and  it  has  permitted  the  cities  to  use  excise 
moneys  for  local  purposes.  But  excise  laws 
do  not  relate  to  the  alf  airs  of  cities,  and  still 
less  to  their  property  or  government  within 
the  section  of  the  Constitutu>n  now  considered. 
Cities  are  affected  by  the  act  of  1896.  as  are  all 
other  localities  in  the  state.  But  this  is  be- 
cause, in  tbe  framing  of  general  laws,  all 
places  are  alike  subject  to  the  legislative 
power.  The  act  in  question  is  not  special  legis- 
lation under  the  disguise  of  a  general  law. 
It  will  be  the  duty,  and,  we  have  no  doubt, 
the  plcasur*,  of  the  court,  on  a  proper  occasion, 
to  give  fui*  effect  to  this  new  provision  of  the 
Constitution,  and  to  construe  it  with  that  lib- 
eral spirit  which  ia  especially  required  in  tbe 
interpretation  of  a  remedial  provision  of  the 
fundamental  law,  so  that,  if  possible,  it  shall 
be  efficient  to  secure  the  purpose  of  its  enact- 
ment. 

Third.  The  objection  that  the  law  of  1896 
was  a  special  city  law,  which  under  art.  12, 
g  2.  of  the  Constitution,  ought  to  have  been  re- 
ferred to  the  mayors  of  the  cities  affected,  has 
been  answered  in  the  consideration  of  ihe  other 
objection  based  on  this  section.  It  was  not  a 
special  city  law.    It  did  not  relate  to   tho 
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^'property,  aftaira,  or  ffovernmeDt"  of  any  dty 

within  the  meaning  of  the  section  referred  to. 

We  find  no  ground  for  questioning  the  con- 


stitutionality of  the  act  of  1896»  and 
fine  affirm  the  judgment  below. 
All  concur. 


tos  t&ir^ 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


OPINION  OF  THE  JUSTICES. 
a65  Mass.  60S.) 

The  appoiBtment  of  women  to  be  notar 
lies  pnblie  cannot  be  authorised  by  the  legrte- 
lature  under  article  4  of  the  amendments  to  the 
GonstltutJon,  providing  that  they  shall  be  ap- 
pointed by  the  governor  ^^n  the  same  manner  as 
judicial  oflBcers  are  appointed.^* 

(April  2&.  1808.) 

THE  House  of  Representatives  submitted  to 
the  supreme  judicial  court  the  question 
whether  or  not  the  state  legislature  had  power 
to  authorize  the  governor  and  council  to  ap- 
point women  as  notaries  publia 

To  the  Honorable  House  of  Representatives  of 
the  Commonwealth  of  Massachusetts. 

We,  the  updersigned,  Justices  of  the  supreme 
Judicial  court,  in  reply  to  your  order,  a  copy 
of  which  is  annexed,  respectfully  submit  the 
following  opinion: 

The  ouestion  upon  which  our  opinion  is  now 
requirea  was  suggested  in  the  opinion  given 
by  the  Justices  to  the  governor  and  council  on 
March  18,  1890.  Opinion  of  the  Justices,  150 
Mass.  586, 6  L.  R.  A.  842.  The  first  paragraph 
of  article  4  of  the  amendments  to  the  Constitu- 
tion is  as  follows:  "  Notaries  public  shall  be 
appointed  by  the  governor  in  the  same  manner 
as  judicial  officers  are  appointed,  and  shall 
hold  their  offices  during  seven  years,  unless 
sooner  removed  by  the  governor,  with  the  con- 
sent of  the  council,  upon  the  address  of  both 
Houses  of  the  legislature."  By  the  Constitu- 
tion (chap.  2,  art.  9,  g  1),  "all  judicial  offi- 
cers shall  be  nominated  and  ap- 
pointed by  the  governor,  by  and  with  the  ad- 
vice and  consent  of  the  council;  and  every  such 
nomination  shall  be  made  by  the  governor,  and 
made  at  least  seven  days  prior  to  such  appoint- 
ment" In  the  opinion  given  to  the  governor 
and  council  on  March  18, 1890,  the  Justices  ad- 
vised that,  under  the  Constitution,  a  woman 
could  not  be  appointed  a  notary  public  in  the  ab- 
sence of  any  legislation  authorizing  such  an  ap- 
pointment. We  have  carefully  considered  tbe 
question  of  the  power  of  the  legislature  to  au- 
tnorize  such  an  appointment,  and  are  of  opin- 
ion that,  if  the  Constitution  does  not  confer 
the  power  upon  the  governor  and  council,  tbe 
legislature  cannot  confer  it.    Tbe  legislature 


in  this  respect  csnnot  enlarge  the  power  given 
to  the  governor  and  council  by  the  Constitution 
unless  the  Constitution  has  authorized  the  legis- 
lature to  do  this,  and  we  can  find  no  such  au- 
thority in  the  Constitution.  The  power  of  the 
general  court,  with  reference  to  officers  and 
offices,  so  far  as  it  is  expressly  conferred  by  the 
Constitution,  is  found  in  chap.  1,  art.  4, 
§  1,  and  it  is  full  power  and  authority  "to 
name  and  settle  annually,  or  provide  by  fixed 
laws  for  the  naming  and  settling,  all  civil  of- 
ficers within  the  said  commonwealth,  the  elec- 
tion and  Constitution  of  whom  are  not  here- 
after in  this  form  of  government  otherwiso 
provided  for;  and  to  set  forth  the  several  du- 
ties, powers,  and  limits  of  the  several  civil  and 
military  officers  of  this  commonwealth,  and 
the  forms  of  such  oaths  or  affirmations  as  shall 
be  respectively  administered  unto  them  for  tbe 
execution  of  their  several  offices  and  places,  so 
as  the  same  be  not  repugnant  or  contrary  to 
this  Constitution." 

It  is  to  be  noticed  that  the  power  of  the  gen- 
eral court  to  set  forth  the  several  duties,  powers, 
and  limits  of  the  several  civil  and  military 
officers  of  the  commonwealth  is  not  limited  to 
the  officers  whom  the  legislature  is  empowered 
to  name  and  settle,  but  includes  all  civil  and 
military  officers  of  the  commonwealth.  But 
the  power  to  name  and  settle  civil  officers,  or 
to  provide  by  fixed  laws  for  naming  and  set- 
tling them,  is  confined  to  those  the  election  and 
Constitution  of  whom  are  not  provided  for  in 
the  Constitution.  The  question  is  not  wbetber 
the  legislature  cannot  confer  upon  some  officer 
whose  office  is  created  bt  statute  some  or  all  of 
the  powers  now  exercised  bv  notaries  public  in 
the  commonwealth.  If  thu  were  done,  sudi 
an  officer  would  not  be  a  notary  public  in  tbe 
sense  in  which  the  words  are  used  in  the  Con- 
stitution. The  Constitution  did  not  create  the 
office  of  notary  public.  It  was  an  office  known 
to  the  Roman  law,  and  has  existed  in  ail,  or 
nearly  all.  Christian  countries  for  many  cen- 
turies. The  duties  of  the  office  in  this  com- 
monwealth are  in  part  prescribed  by  statute, 
and  in  part  are  such  as,  by  usage,  notaries  pub- 
lic for  a  long  time  have  been  accustomed  to 
perform,  and  the  international  character  and 
relations  of  notaries  public  are  important. 
The  history  of  the  office  was  briefiy  given  in 
tbe  opinion  hereinbefore  cited.  The  fact  that 
tbe  duties  of  notaries  public  in  this  common- 
wealth are  not  strictly  Judicial  does  not,  in  our 


Note.— The  iDelloribUlty  of  women  to  become  no- 
taries public  In  the  abeenoe  of  oonstltutlooal  or 
statutory  provlsioDS  making  them  so  was  decided 
In  Women  as  Notaries  Public  (Mass.)  6  L.  K.  A.  842, 
and  State,  Peters,  v.  Davidson  (Tenn.)  20  L.  R.  A. 
811.  The  present  case  groee  further  by  denying  the 
power  of  tbe  legislature  to  make  them  eligible. 

For  the  competency  of  women  as  deputy  clerks, 
see  note  to  James  viUe  ft  W.  R.  Go.  v.  Fisher  (N.  C) 
18  U  B.  A.  721. 
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For  women  as  oflBcers,  see  also  brief  in  Be 
Thomas  (Colo.)  13  L.  R.  A.  638. 

For  women  as  grand  jurors,  see  note  to  State  v. 
Russell  (Iowa)  28  L.  R.  A.  on  page  204. 

For  the  right  of  women  to  vote,  see  nottto  Coffin 
v.  Thompson  (Mich.)  21  L.  R.  A.  062. 

For  tbe  right  of  women  to  practice  la  ^,  see  noU 
to  He  Leach  (lod.)  21  L.  R.  A.  701. , 
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opioion,  neoessariljr  affect  the  (question  before 
us.  The  question  jn  every  case  is  of  the  mean- 
in^  of  the  Constitution,  and,  in  determiniog 
this,  the  history  and  nature  of  the  particular 
office,  and  the  usages  of  this  and  other  states 
and  countries  with  reirard  to  the  office  at  the 
time  of  the  adoption  of  the  Constitution,  must 
be  considered.  At  that  time,  as  well  as  at  the 
time  of  the  adoption  of  the  Fourth  Amendment. 
so  far  as  we  are  aware,  the  usage  to  appoint 
only  men  to  be  notaries  public  was  as  general 
ms  to  appoint  only  men  to  judicial  offices. 

Where  an  office  is  created  by  statute,  the 
tenure,  the  mode  of  appointment,  the  qualifi- 
cations required,  the  duties  of  the  office,  and 
the  compensation  are  wholly  within  the  con- 
trol of  the  legislature,  unless  there  is  some  lim- 
itation put  upon  the  legislature  by  the  Consti- 
tution, and  the  statute  creating  the  office  may 
be  altered  or  repealed  by  the  legislature  at  any 
time.  But,  if  the  tenure  of  an  office  and  the 
mode  of  appointment  are  prescribed  by  the 
Constitution,  the  legislature  cannot  change 
them,  unless  the  Constitution  gives  the  legisla- 
ture authority  to  do  so.  If  the  qualifications 
for  the  office  are  prescribed  by  the  Constitu- 
tion, the  legislature  cannot  change  them.  If 
the  qualifications  are  not  prescribed  by  the 
Constitution,  although  the  tenure  and  mode  of 
appointment  are,  there  has  been  some  question 
whether  the  legislature  can  prescribe  the  qual- 
ifications, but  the  solution  of  this  question  in 
any  particular  case  depends  upon  the  construc- 
tion of  the  particular  clauses  of  the  Constitu- 
tion involved,  as  well  as  of  the  whole  frame 
and  purport  of  the  Constitution.  But  if,  by 
the  true  construction  of  the  Constitution,  per- 
sons of  a  certain  description  cannot  be  ap- 


pointed to  an  office,  the  legislature  cannot  au- 
thorize the  appointment  of  such  persons  to  that 
office.  If,  for  example,  the  Constitution  ex- 
pressly had  provided  that  only  men  or  mate 
persons  should  be  appointed  notaries  public^ 
the  legislature  could  not  authorize  the  gov- 
ernor and  council  to  appoint  women  to  that 
office.  The  construction  which  heretofore 
has  been  given  to  the  4th  Amendment  to 
the  Constitution  by  the  justices  of  this  court 
is,  in  effect,  that  such  is  the  meaning  of  that 
amendment.  There  is  nothing  in  the  Const!- 
tution  which  in  terms  prohibits  women  from 
being  appointed  to  judicial  offices,  any  more 
than  from  being  appointed  to  military  offices^ 
or  to  executive  civil  offices,  the  tenure  and 
mode  of  appointment  of  which  are  provided 
for  in  the  Constitution.  It  was  the  nature  of 
the  office  of  justice  of  the  peace,  and  the  usage 
that  always  had  prevailed  in  making  appoint- 
ments to  that  office,  that  led  the  justices  to  ad- 
vise that  it  could  not  have  been  the  intention 
of  the  Constitution  that  women  should  be  ap- 
pointed justices  of  the  peace.  Opinion  of  Ju^ 
tices,  10?  Mass.  A04.  In  our  opinion,  the  same 
considerations  apply  to  the  office  of  notary 
public. 

For  these  reasons,  we  are  of  opinion  that  the 
question  proposed  should  be  answered  in  th« 
negative. 

Walbridge  A.  Field. 

Charles  AUen. 

Oliver  Wendell  Holmes. 

Marcus  P.  Knowlton. 

James  M.  Morton. 

John  Lathrop. 

James  M.  Barker. 
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^1.   A  serTaBt  wssnmefl  the    ordinary 

inoldent  to  the  employment,  and  also  risks 


^Headnotes  by  Van  Stokxl,  J. 


arlslnff  In  conteqaenoe  of  special  features  of  dan- 
ger  known  to  him,  or  which  be  could  have  dis- 
covered by  the  exercise  of  reasonable  care«  or 
which  should  have  been  observed  by  one  ordi- 
narily skilled  in  the  employment  In  whtoti  he  en- 
gages. 

8*  The  em]do jer  Is  bound  to  nme  re»- 
sonn>ble  eare  to  protect  the  servant  from  un- 
necessary risk,  and  is  liable  for  damages  occas- 
ioned to  him  through  some  latent  danger  of 
which  he  should  have  warned  him. 


Hon.— X4aZriKty  of  eUetrIc  company  to  emplovu 
for  iniury  eauted  by  electrie  ihoek. 

The  liabfllty  for  negligence  in  respect  to  electric 
wires,  so  far  as  it  relates  to  such  wires  in  highways, 
is  considered  in  a  note  to  Denver  Consol.  Electric 
Co.  V.  Simpson  (Colo.)  81  L.  B.  A.  S66,  and  cases  fol- 
lowing. Police  power  as  to  electric  lines  is  the 
subject  of  a  note  to  State.  Laclede  Oaslight  Co.,  v. 
Murphy  (Mo.)  81 L.  B.  A.  798. 

The  present  note  includes  merely  the  few  dec1> 
•ions  that  have  been  rendered  up  to  the  present 
time  respecting  liability  to  employees  of  electric 
companies  for  Injuries  caused  by  electricity. 

The  ordinary  prinoipJes  of  law  governing  the  re- 
lation of  master  and  servant  are  plainly  applicable 
to  tbls  subject,  but  the  application  of  these  princi- 
ples must  be  made  with  a  recognition  of  the  de- 
gree of  danger  to  be  guarded  against  in  such  em- 
ployment. 
82L.  R.  A. 


Neglioonee  of  emifioyer* 

The  defective  stringing  of  electric-light  wires,  so 
that  those  of  another  circuit  charged  with  elec- 
tricity come  In  contact  with  dead  wires  alooff 
which  an  employee  Is  trimming  lamps,  and  because 
of  worn  Insulation  transmit  a  current  to  him,  ren- 
ders the  electric  company  liable  for  the  injury* 
Kraatz  v.  Brush  Electric  Light  Co.  88  Mich.  467. 

An  arrangemeot  of  dynamo  wires  in  an  eiecttio* 
light  plant  so  that  three  dynamos  are  connected  to 
the  plug  board  by  two  wires  part  of  which  run 
along  the  floor  of  the  building  where  they  are  un- 
protected and  not  properly  insulated,  and  #here 
an  employee  must  stand  astride  of  them  to 
get  at  a  dynamo  b<)z  into  which  he  must  put  tal- 
low for  lubrication,  is  a  dangerous  arrangement  of 
the  wires  which  constitutes  negligence  on  the  part 
of  the  electric  company,  which  renders  it  liable  to 
an  employee  who  is  injured  without  contributory 
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Nbw  Jbbsbt  CoxnEiT  of  Ebbobs  and  Afpbals. 


Not., 


(November  19, 189S.) 

ERROR  to  the  Circwlt  Court  for  Essex 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  to  recover  damages  for 
personal  injuries  alleged  to  have  resulted  from 
defendant's  negligence.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mestrs,  W.  P.  Doa^laaa  and  Rush  Ta£^ 
^art  for  plaintiff  in  error. 

Mr,  Samuel  Kaliach  for  defendant  in 
■error. 

Van  Syckely  J.,  delivered  the  opinion  of 
the  court: 

In  June,  189B,  McMullen,  who  was  plaintiff 
t>elow,  was  in  the  employment  of  the  Western 
Union  Telegraph  Company,  engaged  in  help- 
log  to  set  poles,  stringwires,  put  up  cross-arms, 
«nd  connect  wires.  While  in  the  performance 
of  his  duty,  and  as  he  was  about  to  attach  a 
new  wire,  he  received  such  a  strong  current  of 
■electricity  from  the  Western  Union  wire  that 
he  was  knocked  insensible,  and  received  most 
painful  in-'iuries.    The  writ  of  erro^  in  this  case 


is  prosecuted  to  re  view  the  judgment  recovered 
by  McMullen  below  in  compensatiou  for  the 
in  ju ries  recei  ved  by  h im .  The  pole  o pon  wliich 
McMullen  was  working  at  the  time  be  was  in- 
jured was  the  property  of  the  telegraph  com- 
pany. It  appeared  in  the  case  that,  in  the  or- 
dinary use  of  the  telegraph  wires,  the  current 
of  electricity  was  not  sufficient  to  do  injury  to 
the  person  handling  the  wires.  It  further  ap> 
peared  that  in  various  parta  of  Jersey  City, 
and  not  far  from  where  McMullen  was  injureo, 
there  were  poles  of  the  telegraph  company  to 
which  were  attached  electric  Tight  wires,  heavily 
and  dangerously  charged  with  electricity,  and 
that  such  electnc  light  wires  were  in  such  close 
proximity  to  the  wires  of  the  telegraph  com- 
pany as  to  be  dangerous,  but  no  electric  light 
wire  was  attached  to  the  pole  on  which  Mo- 
Mullen  was  injured.  He  had  been  in  the  em- 
ploy of  the  company  but  one  month  and  five 
days  when  he  was  injured,  and  had  never 
worked  in  Jersey  City  before.  It  did  not  ap- 
pear that  the  company  ^ave  any  warning  to 
McMullen  of  the  danger  m  stringing  its  wires 
by  reason  of  their  close  proximity  to  electric- 


fiegliffe''ice  on  bis  part.  Mayban  v.  Louisiana  Eleo- 
trto  Li|(bt  ft  P.  Go.  ti  Lbl.  Aon.  964, 7  L.  R.  A.  172. 

A  recent  case  showlncr  the  degrree  of  care  re- 
<]u1red  when  the  danger  is  irre&t  is  MoAdam  v. 
Central  Railway  &  B.  Co.,  In  the  supreme  oourt  of 
ConnecUcat.  In  this  case  the  f  oUowlnfr  were  the 
facts:  The  defendant,  the  Oentral  Railway  ft  Elec- 
tric Company,  maintained  and  operated  an  elec- 
trical plant  comprising  two  tieparate  and  distinct 
branches:  one  for  f  umlshingelectric  power  to  oper- 
ate an  electric  street  railway  or  trolley  road,and  the 
other  for  furoisbing  electric^liffhts.  The  pialntlfT 
was  employed  in  the  electric  lighting  branch  of 
their  works.  Under  the  superintendent's  order  he 
undertook  to  remove  from  a  pole  opposite  the 
power  house  of  said  defendant,  a  telephone  wire 
which  was  used  in  the  electric  lighting  branch  or 
•department.  Said  pole  was  about  24  feet  high  and 
•carried  wires  of  boiJi  high  and  low  potential;  high, 
such  as  electric  light  and  railway  wires;  low.  such 
«8  telephone  and  fire-alarm  wires.  In  ascending 
caid  pole,  and  others  of  similar  style,  linemen  were 
ordered  to  make  use  of  ladders.  PialntlfT  did  make 
■use  of  a  ladder  about  18  feet  long.  A  man  of 
plaintiff's  height  could  readily  and  easily  re- 
fnove  any  wire  carried  on  said  pole  without  leav- 
ing the  ladder.  As  plaintiff  neared  the  top  of  the 
ladder  he  laid  hold  of  a  projecting  eye-bolt,  after 
having  first  tested  it  with  moistened  finger  to  see 
If  it  was  charged.  As  he  reached  out  to  touch  a 
•econd  eye-bolt,  projecting  from  the  opposite  side 
of  the  pole,  he  received  a  shock  of  electricity 
which  threw  htm  to  the  ground,  whereby  he  was 
Injured.  Both  said  eye-bolts  were  used  for  the 
purpose  of  fastening  to  said  pole  certain  support 
and  guy  wires  connected  with  the  trolley:  were  un- 
derstood to  haveno,or  an  extremely  low,  potential; 
were  supposed  and  understood,  together  with  the 
wires  fastened  to  the  same,  to  be  dead,  and  would 
have  been  dead  had  the  trolley  wire  been  properly 
constructed  and  the  wires  properly  insulated. 
Defendant  knew  that  said  trolley  was  improperly 
oonatructed  and  that  said  wires  were  not  properly 
insulated,  tbe  attention  of  its  superintendent  ha  v. 
ing  been  called  to  sparks  which  were  thrown  off  by 
said  wires  or  others  connected  therewith.  Of  this, 
bowever,  plaintiff  had  no  knowledge.  The  court 
held  that  the  defendant  was  liable.    67  Conn.  445. 

A  carpenter  hired  to  assist  in  taking  care  of  elec- 
tric-light towers  was  sent  by  the  superintendent  to 
remove  a  Uimp  from  an  electric  light  tower  and 
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connect  the  wires  with  the  oiroait.  He  was  inex- 
perienced in  that  work,  which  was  outside  of  the 
scope  of  his  duties,  and  was  not  instructed  as  to  Its 
performance  or  furnished  with  tools  or  imple- 
ments for  doing  the  work.  He  did  not  know  of  the 
use  of  a  '^Jumper**  to  out  off  the  current  between 
two  points  on  a  circuit,  and  used  his  hand  in  mak- 
ing t)ie  connection.  The  superintendent  informed 
him  that  he  would  have  time  to  do  the  work  before 
the  current  would  be  turned  on  at  the  usual  hour, 
which  was  abouta  quarter  to  five  in  the  afternoon. 
While  he  was  connecting  the  whres,  after  remov- 
ing the  lamp,  the  current  was  turned  on,  giving 
him  a  shock  which  caused  him  to  falL  These  facts 
were  held  to  make  a  case  for  the  Jury  and  a  ver- 
dict was  rendered  against  the  electric  oompany. 
It  was  held  on  appeal  that  a  motion  for  a  nonsuit 
was  properly  overruled,  but  tbe  Judgment  was  re- 
versed for  the  improper  admission  of  evidence  as 
to  a  subsequent  warning  by  placards  as  to  the  hour 
of  quitting  work.  Colorado  Electric  Co.  v.  Lub- 
bers, 11  Colo.  60S. 

DutV  to  wartb 

A  master  who  carries  on  an  imminently  danger- 
ous undertaking,  such  as  the  generation  and  dis- 
tribution of  electricity,  is  bound  to  know  the  char- 
acter and  extent  of  the  danger  and  to  notify  tbe 
same  to  the  ser^^ant,  specially  and  unequivocally, 
so  as  to  be  clearly  understood  by  him.  Myhan  v. 
Louisiana  Electric  Light  ft  P.  Co.  41  La.  Ann.  964, 7 
KB.  A.  172. 

An  employee  who  stands  astride  electric  wires  to 
get  at  a  dynamo  box,  as  he  is  obliged  to  do  to  put 
tallow  into  It  in  the  performance  of  his  duties, 
without  knowing  that  the  wires  are  dangerous, 
should  be  especially  warned  by  his  employer  of  the 
danger.    17>id. 

Injury  to  an  employee  from  a  latent  danger  of 
which  he  should  have  been  warned  but  was  not 
when  engaged  in  stringing  and  connecting  tele- 
graph wires  will  render  the  employer  liable.  See 
main  case  of  Wbstbbn  U.  Txlxg.  Co.  v.  McMuif 

LBN. 

An  experienced  lineman  sent  to  make  a  connec- 
tion of  an  electric  plant  with  certain  premises  need 
not  be  cautioned  in  regard  to  the  exposed  condiv 
tion  of  the  ends  of  the  wires  which  he  is  to  connect, 
this  being  not  only  open  and  obvioun,  but  some- 
thing that  it  was  his  peculiar  business  to  see  and 
know.  Junior  v.  Missouri  Electric  Light  ft  P.  Oo^ 
m  Mo.  79. 
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Wbstsrn  Union  Tsi^EosAPn  Co.  ▼.  McMullrn. 
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Heht  wires  at  other  polDts.  The  trial  court 
charged  the  jury  that  McMullen,  when  he  en- 
tered the  service  of  the  company,  assumed  the 
•ordinary riaka  iDcideot  to  the  employment,  and 
he  alao  aaaumed  risks  arisinir  in  conseq^uence 
of  special  features  of  danger  known  to  him,  or 
which  he  could  have  discovered  by  the  ezer- 
•cise  of  reasonable  care.  He  left  it  to  the  Jury 
to  aay  whether  the  placing  of  electric-light 
wires  apon  some  of  the  poles  of  the  company, 
near  to  the  telegraph  wires,  was  a  special  feat- 
ure of  danger  known  to  McMuilen.  or  which 
-should  have  been  observed  by  one  ordinarily 
skilled  in  the  employment  in  which  he  was  en- 
gaged. If  the  jury  found  in  favor  of  McM ul- 
Jen  upon  these  questions,  then  it  was  instructed 
to  inquire  whether  the  company  had  been 
iruilty  of  actionable  negligence.  On  this  part 
of  the  case  the  Jury  were  instructed  that  the 
<lutv  imposed  on  the  company  by  the  contract 
of  fairini;  was  not  to  subject  McMuUen,  with- 
out his  knowledge  or  consent,  to  risks  not  as- 


sumed by  him;  that  an  employer  contract  a 
with  his  employee  lo  use  reasonable  care  to 
protect  him  from  unnecessary  risks,  and  is  re 
sponsible  to  the  employee  for  damac^es  resulting 
to  him  by  reason  of  the  want  of  sucb  care. 
The  Jury  were  directed  to  chHtge  the  company 
with  neg'igence   if  it  found  that  McMuilen 
was   injured   through   some   latent    danger, 
of  which  he  should  have  been  warned,  and 
that  the  injury  resulted  from  the  fact  that  the 
electric- light  wires  placed  on  the  poles  of  the 
company  were  the  proximate  cause  of  the  in 
Jurv.    All  these  instructions  are  in  accordance 
with  th3  established  rule  in  this  state.     Foley 
V.  Jenep  City  Bleetrie  Light  Co.  64  N.  J.  L. 
411:  Newman  v.  Fou>Ur,  87  N.  J.  L.  89;  Inge- 
hregtten  v.  Nbrd  DevUcfur  Uoyd  8.  S,  Ch,  (N. 
J.)  31  Atl.  630.    Upon  each  and  every  of  the 
controlling  questions  in  the  case  there  was  suf- 
ficient evidence  to  go  to  the  Jury,  and  therefore 
there  is  no  error  in  law  in  the  trial  below. 
The  judgment  ehould  be  afflrmed. 


Auumptian  of  rUHts, 

The  rule  that  the  employee  assumes  all  the  ob- 
TlouB,  IncldentaL  and  natural  risks  of  his  employ- 
ment, applies  to  employees  of  eleotrio  companies 
as  well  as  to  all  other  employees.  Junior  v.  ICis- 
«ODri  LUrlit  ft  P.  Oo.  127  Mo.  79;  8mart  v.  Louis- 
iana Eleotrio  Light  Go.  47  La.  Ann.  808. 

An  employee  engaged  at  an  eleotrio  plant  is  not 
enquired  to  know  latent,  but  only  patent,  defects. 
Hyban  ▼.  Louisiana  Eleotrio  Light  ft  P.  Oo.  41  La. 
Ann.964,7I«.B.A.17S. 

Contributory  neglioenee. 

The  rule  as  to  oontributory  negligenoe  also  ap- 
plies in  aotlons  by  employees,  and  the  employee 
<»nnot  recover  If  bis  injury  was  caused  by  his 
•own  lack  of  reasonable  care.  Dixon  v.  i<onistwna 
Electric  Llirbt  ft  P.  Co.  47  La.  Ann.  1147. 

Neglect  to  use  rubber  gloves  provided  for  tbe 
very  work  of  handling  electric  wires  when  a  line- 
man is  making  oonuection  oC  wires  on  a  high  pole, 
and  is  killed  by  touching  their  exposed  ends,  oon- 
fitimtiv  contributory  negligence  which  prevents 
liability  of  the  employer.  Junior  v.  Missouri  Elec- 
tric Light  &  P.  Oo.  127  Mo.  79. 

A  lineman  cannot  recover  of  an  eleotrio-light 
company  for  Injuries  received  from  eleotrio 
wires  oooarring  by  reason  of  defect  in  his  gloves, 
which  it  was  his  own  business  to  inspect  and  keep 
m  good  oooditloo,  and  to  exchange,  when  neces- 
-aary,  for  new  ones,  although  the  gloves  were 
thrown  to  him  from  a  wagon  with  directions  to 
put  them  on,  by  a  foreman,  if  the  latter  bad  no 
«peoial  charge  of  the  gloves  and  his  direction  was 
merely  advisory.  Smart  v.  Louisiana  Eleotrio  Light 
Co.  47  La.  Ann.  808. 

Where  an  employee  was  sent  to  look  for  a  break 
in  the  droolt  while  the  current  was  on,  and  took 
with  him  a  defective  shunt  cord  which  he  himself 
selected  from  among  others  which  were  good,  and 
after  he  found  tbe  break  grasped  the  shunt  cord 
at  its  defective  end,  and  at  the  same  time  with  his 
other  hand  grasped  the  naked  end  of  tho  line  wire, 
whiob  was  perfectly  insulated  a  few  ioobes  from 
the  end,  and  thereby  received  a  deadly  current 
which  he  would  not  bavo  received  by  taking  hold 
•of  tbe  shunt  cord  if  he  had  not  taken  hold  of  the 
line  wire  at  the  extreme  end  where  it  was  not  in- 
sulated, it  was  held  that  recovery  could  not  be  had 
•against  his  employer.  Piedmont  Electric  Ilium. 
-Co.  V.  Patteson,  84  Va.  747. 

The  claim  that  the  wires  should  have  been  made  | 
dead  before  a  iinenum  began  to  take  them  down 


from  their  poaltlon  on  one  arm  of  a  pole  to  place 
them  on  another,  in  doing  which  be  was  killed,  is 
answered  by  the  court,  where  the  testimony  is  un- 
contradicted that  the  Hneman  could  order  the 
opening  of  the  circuit  in  case  of  necessity,  by  say- 
ing tbe  prindpie  announced  on  this  point  is  that 
an  employee  who  has  the  opportunity  to  avoid  the 
danger  will  have  no  recourse  for  tbe  injury. 
Smart  v.  Louisiana  Electric  Light  Co.  euifra. 

Where  the  night  Inspector  of  an  electric  light  and 
power  company  undertook  to  repair  a  lamp  whioh 
was  out  of  order  because  a  cutoff  screw  was  burnt 
out  and  was  killed,  it  was  held  on  a  trial  by  the 
court  without  a  Jury  that  his  contributory  negli- 
gence would  preveotany  liability  on  the  part  of  the 
company.  In  this  case  his  dead  body  was  found 
lying  on  the  ground  near  the  lamp,  whioh  had  been 
lowered  to  within  about  8  feet  from  the  ground  an«l 
tbe  hood  taken  off,  while  the  insulating  board  was 
on  the  opposite  side  of  tbe  lamp,  showing  that  when 
he  received  the  eleotrio  shock  he  must  have  been 
standing  on  tbe  ground,  and  not  on  the  insulating 
board.  Dixon  v.  Louisiana  Electric  Light  ft  P.  Oo. 
47  La.  Ann.  1147. 

In  cases  where  it  is  doubtful  whether  the  special 
danger  was  so  obvious  that  it  abould  have  been 
seen  by  the  employee,  or  whether  it  was  so  latent 
that  he  should  have  been  told  of  It,  the  question 
has  been  left  to  tbe  Jury.  Thus,  where  the  plaintiff 
was  employed  by  a  telegraph  company  in  setting 
up  Its  poles,  affixing  the  orossarms,  and  stringiog 
the  wirea,  and  in  theoourse  of  this  occupation  re- 
ceived a  severe  shock  which  was  probably  caused 
by  a  current  escaping  from  some  eleotric-liirbt 
wires  which  had  been  strung  on  the  telegraph  com- 
pany's poles  in  neighboring  localities  by  the  per- 
mission of  the  telegraph  company,  it  was  held  that 
the  question  whether  the  plaintiff  should  have  been 
warned  of  the  nearness  of  these  eleotrio-llght  wires, 
he  never  having  worked  in  the  aame  town  before 
and  having  only  worked  for  the  company  one 
month,  might  be  left  to  the  Jury.  See  main  case  of 
WEfiTiaN  (J.  Tblso.  Oo.  v.  McMullkn. 

So  in  the  case  of  Colorado  Electric  Co.  v.  Lubbers, 
11  Colo.  fiOli,  one  of  the  questions  for  tbe  Jury  was 
that  of  the  employee*s  contributory  negligence. 

So  in  Voyer  v.  Dispatch  Prlntimr  Oo.  <Mlnn.)  64 
N.  W.  1138,  where  an  employee  was  injured  by  tak- 
ing hold  of  a  wire  attached  to  an  electric  lamp 
while  trying  to  band  tbe  lamp  under  a  printing 
press  to  another  emplovee. 

aA.B. 


^  L.  R.  A. 
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Uja, 


TENNESSEE  SUPREME  COURT.  ^ 


W.  D.  H0PB3NS,  Admr.,  etc.,  of  W.  O. 
Hopkins,  Deceased,  Appt., 

v. 

NASHVILLE.    CHATTANOOGA,    &  ST. 
LOUIS  RAILWAY. 


i. 


.Term ) 


1.  Dismiasiiifi^  a  siiit  on  a  demnrrer  to 
evidence  whlob,  wtth  all  legitimate  inferences 
therefrom,  makes  out  no  cause  of  action,  is  not 
a  Tfolatlon  of  the  constitutional  ffuaranty  of  the 
rifrbt  to  trial  by  Jury,  or  of  a  provision  that  Judgres 
shall  not  charge  juries  with  respect  to  matters  of 
fact. 

&•  The  praetice  of  demurring  io  evi- 
dence*  although  cumbersome  and  antiquated, 
may  be  sustained  when  no  UabUity  is  established 
against  the  defendant  u  pon  the  facts  or  legitimate 
inferences  therefrom. 

(March  80, 1806.) 

APPEAL  by  plaintiff  from  a  Juagrnent  of 
the  Circmt  Court  for  Davidson  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover for  the  alleged  negligent  killing  of  plain- 
tiff's intestate.     Affirmed. 

The  facts  are  stated  in  tbe  opinion. 

Messrs,  W.  D.  CoviDetoiiy  Nolen  ft 
Slemoiuiy  and  J*  W.  GaineSy  for  appel- 
lant: 

Id  Alabama  the  courts  cannot  order  a  com- 
pulsory nonsuit. 

Hunt  V.  Stewart,  7  Ala.  625;  2  Thomp. 
Trials,  g  2228. 

But  demurrer  to  tbe  evidence  is  recognized. 

Pharr  v.  Bachelor,  8  Ala.  287;  Olucky.  Cox, 
00  Ala.  881. 

The  courts  have  the  right  to  give  instructions 
directing  a  verdict. 

Thomasson  v.  (7rc00/42  Ala.  481;  Montgomery 
▼.  Wright,  72  Ala.  411,  47  Am.  Rep.  422;  2 
Elliott,  Gen.  Pr.  §  888. 

In  Arkansas  nonsuit  cannot  be  ordered. 

Ringo  v.  Field,  6  Ark.  44. 

Where  there  is  any  evidence  tending  to  prove 
the  issue  for  plaintiff  the  court  cannot  instruct. 

Little  Rock  d>  Ft.  8,  R.  Go.  v.  Barker,  88 
Ark.  850, 84  Am.  Rep.  44;  OvertonY.  Matthetos, 
85  Ark.  147,  87  Am.  Rep.  9. 

If  there  is  any  evidence  whatever,  however 
•light,  pertinent  to  issue,  the  case  should  not 
be  taken  from  the  Jury  even  if  the  court  would 
grant  a  new  trial. 

LittU  Rock  db  Ft,  8.  B.  Go,  v.  Perry,  87  Ark. 
198. 

Tbe  only  remedy  is  for  the  circuit  courts  to 
set  aside  the  verdicts. 

Little  Rock  dk  Ft,  8.  B.  Go.  v.  Henson,  89 
Ark.  419;  Little  Rock  <fe  Ft,  8.  B.  Go,  v.  Bar- 
ker, 89  Ark.  499;  Gatlett  v.  8t.  Louis  I  M.  & 
8,  B.  Go.  57  Ark.  468. 

In  California  nonsuit  can  be  ordered. 

Binggold  v.  Haven,  1  Cal.  118;  De  Bo  v. 
Oordes,  4  Cal.  117;  Warren  r,  McQUl,  108  Cal. 


153;  Fox  ▼.  8ovthern  Plaui,  Go.  95  Cal.  284; 
Warren  v.  Barrow,  91  Cal.  810;  Bvtler  v.  Hy- 
land,  89  Cat.  581;  Biggins  v.  Bagsdale,  88  CaL 
219;  Vanderford  v.  Foster,  65  Cal.  49;  Wilson 
V.  Southern  P,  B.  Go,  62  Cal  164;  2  Thomp-. 
Trials.  §  2228. 

In  Connecticut  compulsoiy  nonsuit  is  al- 
lowed. 

Naugatuck  B.  Co,  v.  Waterbury  Button  0>, 
24  Conn.  468;  2  Thomp.  Trials,  §  2228;  (TBrierh 
v.  Miller,  60  Conn.  214. 

In  Delaware  the  granting  of  a  compulsory^ 
nonsuit  is  in  the  discretion  of  the  court. 

Groasdale  v.  Bright,  6  Houst.  (Del.)  52; 
Flanagan  v.  Wilmington,  4  Hoast.  (Del.)  5^. 

In  Florida  demurrer  to  evidence  is  adopted* 

Bdnover  F.  Ins,  Co.  v.  Leuns,  28  Pla.  193. 

In  Qeorgia  the  court  can  order  a  nonsuit. 

Tison  V.  Tawn,  15Gk.  491,  60  Am.  Dea708; 
Long  V.  Lewis,  16  Qa.  164;  2  Thomp.  Trials. 
§2228. 

The  court  cannot  direct  a  verdict 

Hanson  v.  Crawley,  51  On,  588. 

In  Illinois  demurrer  to  the  evidence  is  al- 
lowed 

Joliet,  A.  d  y.  B.  Go.  v.  Velie,  140  Dl.  60; 
Crowe  V.  People,  92  III.  281;  2  Elliott,  Gen.  Pr» 
§855. 

Tbe  court  can  Instruct  the  Jury  to  find  a 
verdict  for  tbe  defendant  after  the  plaintiff  hae 
closed  his  evidence,  which  in  effect  Is  the  same 
thing  as  sustaining  a  demurrer  to  the  evidence. 

Doane  v.  Locktoood,  115  HL  490;  Peo^  v. 
Peoples  Ins,  Exchange,  126  Dl.  466,  2  L.  R  A» 
840;  2 Elliott,  Gen.  Pr.  §887. 

In  Indiana  a  nonsuit  cannot  be  ordered. 

WiUiams  v.  P<yrt,  9  Ind.  551;  2  Thompw 
Trials,  §  2228. 

Demurrer  to  the  evidence  may  be  allowed. 

Penn8ylf>ania  Go.  v.  Steaemeier,  118  Ind. 
806;  Buffy,  Buff,  85  Ind.  482;  2  Elliott.  Gen. 
Pr.  §  856. 

The  trial  court  may  withdraw  a  case  frook 
the  jury  when  there  is  no  dispute  as  to  the 
facts. 

Pureellr,  EnglisFi,  86  Ind.  84,  44  Am.  Rep. 
255;  Garner  v.  Carver,  97  Ind.  498;  Bush  t. 
Goal  Bluff  Min.  Co.  181  Ind.  185. 

In  Iowa  a  judge  can  order  a  nonsuit 

Eddy  V.  Wilson,  1  G.  Greene,  259;  Murphy 
V.  Chicago,  B.  L  dh  P.  B,  Co.  46  Iowa,  061. 

The  verdict  may  be  directed. 

MiUer  v.  House,  68  Iowa,  82;  Floor  j,  MerriU^ 
68  Iowa,  486. 

Demurrer  to  the  evidence  is  not  allowed. 

Jones  V.  Ireland,  4  Iowa,  69. 

In  Kansas  the  judge  cannot  direct  a  nonsuit 

Case  V.  Hannahs,  2  Ran.  490;  2  Thomp. 
Trials,  §  2228. 

The  right  to  demur  to  tbe  evidence  is  recog- 
nized. 

Burlington  Ins.  Co,  v.  Boss,  48  Kan.  228. 

It  is  error  not  to  direct  a  verdict  in  proper 
cases. 

Stiles  T.  Steele,  87  Kan.  552. 


Note.— The  above  case  examines  and  reviews 
with  unusual  fulness  the  authorities  on  the  sub- 
ject of  demurrer  to  evidence.  For  illustration  of 
the  subject  see  also  Weber  v.  Kansas  City  Gable 

li.  R.  A« 


R.  Go.  (Mo.)  7  L.  R.  A.  819;  Witting  v.  8t  Louis  * 
8.  F.  B.  Go.  (Mo.)  10  L.  B.  A.  eoe;  and  Gratiot  v.  Mis- 
•ouri  P.  B.  Co.  (Mo.)  16        .A.  188. 
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HoPKore  y.  Nashyillb,  0.  A  St.  L.  Railway. 
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Id  Eentacky  there  may  be  demurrer  to  the 
^▼ideDOe 

Uiito  ▼.  Ditto,  4  Dana,  608. 

l^onsuH  can  be  ordered. 

Barrett  t.  Meek,  Sneed  (Ej.)  84:  Dodge  t. 
Bank  of  Kentucky,  2  A.  K.  Afarah.  612. 

The  court  can  direct  the  yerdict. 

Oailatin  t.  Bradford,  1  Bibb,  209;  FCghi- 
matter  v.  Beasly,  7  J.  J.  Marsh.  411;  Gregory 
T.  Heebit,  6  Dana,  421. 

Id  Maine  the  court  has  power  to  order  a  non- 
suit. 

Perf^  ▼.  Little,  8  Me.  97;  Lyon  v.  SibUy,  82 
Ife.  577;  2  Thomp.  Trials,  §  2228. 

A  demurrer  to  the  evidence  is  an  unusual  and 
antiquated  practice  calculated  to  suppress  truth 
and  justice  and  is  allowed  by  the  court  in  the 
exercise  of  a  sound  discretion. 

State  V.  8oper,  16  Me.  298,  88  Am.  Dec.  665. 

A  verdict  may  be  directed  at  the  close  of  the 
entire  case. 

Cooper  ▼.  Waldron,  50  Me.  80;  Moore  ▼.  Me- 
Eenney,  88  Me.  80. 

In  Maryland  a  nonsuit  cannot  be  ordered. 

KetUeveU  ▼.  Peters,  28  Md.  812. 

A  verdict  can  be  directed  in  proper  cases. 

Baltimore  A  0.  R.  Co.  v.  Strieker,  51  Md. 
47.  84  Am.  Kep.  291. 

In  Massachusetts  a  nonsuit  may  be  granted. 

Davis  V.  Fall  River,  165  Mass.  96. 

The  court  can  direct  a  verdict  at  the  close  of 
the  entire  case. 

Reed  v.  Deerfield,  8  Allen,  622;  Kingsford  v. 
Bood,  105  Mass.  495;  2  Elliott.  Qen.  Pr.  §  888; 
Denny  v.  WiUiams,  5  Allen,  1;  2  Thomp.  Trials. 
§2250. 

In  Michigan  the  court  cannot  order  a  non- 
suit. 

CdhiU  V.  Kalamatoo  Mut.  Ins.  Co,  2  Dougl. 
(Mich.)  125.  43  Am.  Dec  457;  2  Thomp. 
TriaU,  §  2228. 

A  verdict  should  be  directed  in  a  proper  case. 

Grand  Trunk  B.  Co,  v.  Niehol,  18  Mich.  170; 
Mynning  v.  Detroit,  L,  dk^.R.  Co.  64  Mich.  9$. 

Demurrer  to  the  evidence  is  permitted. 

Mynning  v.  D^roit,  L.  db  N,  R.  Co.  supra. 

In  Minnesota  nonsuit  may  be  ordered. 

Potter  V.  Melten,  86  Minn.  122. 

The  court  can  direct  a  verdict  at  the  close  of 
the  entire  case. 

Dufuth  Chamber  ef  Commerce  v.  KnowUon, 
^  Minn.  229. 

Id  Mississippi  a  nonsuit  cannot  be  ordered. 

Winston  v.  Miller,  12  Smedes  &  M.  550. 

A  party  against  whom  a  demurrer  has  been 

filed  may  be  compelled  to  join  In  the  demurrer. 

Western  Assur,  Co.  v.  Mayer,  64  Miss.  795. 

A  verdict  may  be  directed. 

Memphis  db  0,  R,  Co,  v.  Chaetine,  54  Miss. 
508. 

In  Missouri  nonsuit  cannot  be  ordered. 

Martin  v.  Henley,  18  Mo.  812;  St.  Louis 
Floating  Dock  Ins,  Co.  v.  Boulard,  8  Mo.  665; 
8  Thomp.  Trials.  §  2.^27. 

Demurrer  to  the  evidence  may  be  permitted. 
Witting  v.  St.  Louis  A  S,  F.  R.  Co.  101  Mo. 
681,  10  L.  R.  A.  602;  Walton  v.  WabashWestern 
R.  Co.  32  Mo.  App.  684. 

A  verdict  can  be  directed. 

Gruhe  v.  MissouH  P,  R.  Co.  98  Mo.  880,  4 
L.  R.  A.  776;  CarroU  v.  InterstaU  Rapid  Transit 
Co,  107  Mo.  658;  Morgan  v.  Durfee,  69  Mo. 
469,  88  Am.  Rep.  608. 

B8  L.R.  A. 


In  Nebraska  a  nonsuit  is  proper  when  there 
is  a  total  want  of  testimony  to  sustain  a  verdict 

Atchison  db  N.  R,  Co.  v.  Loru,  4  Neb.  450; 
Missouri  Valley  T/md  Co.  v.  Bushnell,  11  Neb. 
192;  Man^y  v.  Ha  iy,  13  l^eb.  87. 

It  is  error  net  to  direct  a  verdict  In  a  proper 
case. 

Ateliison  SKR  0:  v.  Loree,  4  Neb.  446; 
Union  Stock  Tards  Co.  v.  Conoyer,  88  Neb.  488; 
Hakanson  v.  Brodks,  86  Neb.  42. 

In  Nevada  a  nonsuit  can  be  granted. 

Burns  v.  Rodefer,  15  Nev.  69;  Cooper  v. 
Padfte  Mut.  L.  Ins.  Co.  7  Nev.  121,  8  Am. 
Rep.  lOa. 

In  New  Hampshire  a  nonsuit  is  admissible 
in  proper  cases. 

Bailey  v.  Kimball,  26  N.  H.  851;  Stiekneyr. 
Stickney,  21  N.  H.  61,  26  N.  H.  851. 

In  New  Jersey  nonsuit  can  be  ordered. 

Aycrigg  v.  iVw  York  db  E  R,  Co.  80  N.  J. 
L.  460;  Central  R.  Go.  v.  Moore,  24  N.  J.  L. 
824. 

A  demurrer  to  the  evidence  is  proper. 

WiUiams  v.  Sheppard,  18  N.  J.  L.  76. 

The  court  can  direct  a  verdict 

Roehat  V.  North  Hudson  County  R.  Co.  49  N. 
J.  L,  445;  PhiUips  v.  PulUn,  50  N.  J.  L.  439; 
Baldwin  v.  Shannon,  48  N.  J.  L.  596. 

In  New  York  nonsuit  can  be  ordered  in 
proper  cases. 

Pratt  V.  Hull.  18  Johns.  884:  Deyo  v.  New 
York  C.  R.  Co.  84  N.  Y.  9,  88  Am,  Dec.  418; 
Wilde  V.  Hudson  River  R.  Co.  24  N.  Y.  480;  2 
Thomp.  Trials,  §  2228. 

Demurrer  to  the  evidence  has  long  since  gone 
out  of  use. 

Colegrote  v.  New  York  d  N.  H.  B.  Co.  20  N. 
Y.  492,  75  Am.  Dec.  418. 

The  jury  may  be  instructed  to  return  a 
verdict 

Williams  v.  Guile,  117  N.  Y.  848.  6  L.  R. 
A.  866;  PeopU  v.  Cook,  8  N.  Y.  67,  69  Am. 
Deo.  451;  Linkavfv.  Lombard,  187  N.  Y.  417. 

In  North  Carolina  a  nonsuit  cannot  be 
ordered. 

Dickey  v.  Johnson,  18  Ired.  L.  J.  460;  2 
Thomp.  Trials,  ^  2228. 

Demurrer  to  the  evidence  is  the  practice  in 
this  state 

Hopkins  V.  Bowers,  111  N.  0.  175.  i 

The  court  can  direct  a  verdict 

Wittkowsky  v.  Wasson,  71 N.  C.  451. 

Id  Ohio  a  nonsuit  can  be  ordered. 

Ellis  V.  Ohio  Life  Inn.  db  T,  Co.  A  Ohio  8t 
628,  64  Am.  Dec.  610;  2  Thomp.  Trials^ 
g  2238. 

Under  the  statute  of  1858  the  court  can  ar^ 
rest  the  testimony  from  the  jury  and  render  a 
jud^onent  for  the  defendant 

Stockstill  V.  Dayton  db  M.  R.  Co.  24  Ohio  8t 
88;  Dick  v.  Indianapolis,  0.  db  L.  R.  Co.  2» 
Ohio  St  889. 

In  Oregon  nonsuit  can  be  ordered. 

Grant  v.  Baker,  12  Or.  829;  Herbert  v.  Dt^ 
fur,  28  Or.  462;  Anderson  v.  North  Pae.  Lun^ 
ber  Co,  21  Or.  281. 

Demurrer  to  the  evidence  is  allowed. 

Hawley  v.  Dawson,  16  Or.  844. 

In  Pennsylvania  nonsuit  can  be  ordered. 

Munn  V.  Pittsburgh,  40  Pa.  864. 

Demurrer  to  the  evidence  is  recognized. 

McKowen  v.  McDonald,  48  Pa.  441,  82  Aro. 
Dec.  576. 
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DtiectiDg  a  verdict  Is  proper. 

Hyatt  Y.  Johjuton,  91  i^a.  196. 

Id  Rhode  Island  Donsuit  is  proper. 

PayUm  ▼.  Sherburne,  15  R.  I.  213. 

The  court  can  direct  a  verdict. 

W/ifeler  v.  Sehroeder,  4  R.  I.  888. 

In  South  Carolina  nonsuits  can  be  ordered. 

Tumbull  V.  Riven,  3  McCord,  L.  131,  16 
Am.  Dec.  622;  2  Thomp.  Trials,  ^  2228. 

But  the  practice  is  to  be  pursued  with  caution. 

Sogers  v.  Madden,  2  Bail.  L.  821;  Davis  v. 
Columbia  db  G.  R.  Go.  21  8.  G.  08;  McGord  ▼. 
Black'oeUy  31  8.  0. 125;  Cheatham  t.  Morrison, 
Id.  826;  Petru  v.  Columbia  db  Q.  R.  Co.  29  8. 
O.  803;  Simms  ▼.  South  Carolina  R.  Co.  26  8. 
O.  490;  Carter  ▼.  Oliver  Oa  Co.  U^.  C.  211; 
CM  ▼.  Columbia  db  O.  R.  Co.  87  8.  C.  194; 
Martin  ▼.  Bowie,  Id.  102;  Munroe  v.  Williams, 
85  8.  G.  672;  Whitney  Mfg.  Co.  v.  Richmond 
db  D.  R.  Co.  88  S.  C.  370. 

A  verdict  can  be  directed. 

Cai  ter  v.  Oliver  Oil  Co.  supra. 
I    In  Tennessee  a  noQ^sult  cannot  be  granted. 

Scruggs  v.  Braekin,  4  Yerg.  528. 

The  verdict  cannot  be  directed. 

Robinson  v.  Loui$viUe  db  N.  R.Co.2  Lea, 
694;  R.  Y.  Qates,  MS.  Jackson,  Tenn. 

In  Texas  nonsuit  is  proper. 

Foster  v.  WdOs,  4  Tex.  101;  West  ▼•  Bagby, 
12  Tex.  84,  62  Am.  Dec.  512. 

Demurrer  to  the  evidence  is  recognized. 

Pitt  V.  Texas  Storage  Co.  (Tex.)  18  8.  W. 
465:  Galveston,  H.  dbS.  A.  B.  Co.  y.  Templeton 
(Tex.)  25  8.  W.  186. 

In  Vermont  noLsuit  cannot  be  ordered. 

French  y.  Smitfi,  4  Vt.  863, 24  Am.  Dec.  616. 

In  Virginia  demurrer  to  the  evidence  is  rec^ 
ogoized. 

Trout  V.  Virginia  dbT.R.Co.2!^  Gratt.  619; 
Jones  V.  Old  JJominion  Cotton  Mills,  82  Va. 
144 

In  West  Virginia  demurrer  to  evidence  is 
recognized. 

Buidle  V.  Core,  21  W.  Va.  580;  Williamson 
Y.  Newport  News  db  M.  Valley  Co.  84  W.  Va. 
657,  12  L.  R.  A  297;  South  West  Imp.  Co.  v. 
Smith,  85  Va.  806. 

Directing  the  verdict  is  proper. 

Poling  V.  Ohio  Bizer  R.  Co.  88  W.  Va.  646, 
24  L.  R.  A.  215;  Overby  v.  Chesapeake  db  0.  B. 
Co.  87  W.  Va.  524;  Woolwine  v.  Chesapeake  db 
O.  R.  Co.  86  W.  Va.  829.  Fittgerald  v.  Hart 
(Tex.)  17  8.  W.  869. 

In  Wisconsin  a  nonsuit  can  be  ordered. 

Gardiniery.  Otis.  18  Wis.  461;  W^oodwardY, 
MeReynolds,  1  Cband.  (Wis.)  244. 

A  verdict  should  be  directed  in  a  proper  case. 

Dryden  v.  Bntton,  19  Wis.  28;  Cutler  v. 
Eurlbut,  29  Wis.  152. 

The  Constitutions  of  Arkansas,  California, 
Nevada,  Tennessee,  and  South  Carolina,  since 
1868,  are  exactly  alike,  and  unlike  the  (jonsti- 
tuiions  of  all  the  other  states  in  tbis, — "judges 
■hall  not  charge  juries  with  respect  to  matters 
of  fact  but  uiay  state  the  testimony  and  de- 
clare the  law." 

The  decisions  of  these  five  states  only  could 
be  authority  upon  the  question  now  before  the 
court. 

Nonsuit  is  a  mode  of  taking  the  case  from  the 
Jury. 

2  Elliott,  Gen.  Pr.  §  876. 

82  L.a  A. 
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Demurrer  to  the  evidence  is  a  mode  of  tak- 
ing the  case  from  the  jury. 

2  Elliott,  Gen.  Pr.  ^  b55.  856. 

Directing  a  verdict  is  another  and  the  most 
common  mode  of  taking  the  case  from  ihe 
jury. 

2  Elliott,  Gen.  Pr.  8  887;  2  Thomp.  Trials. 
g  2227;  DoaneY.  Lockwood,  115  111.  490:  Pbo- 
le  Y.  Peoples  Ins.  Eaxhanm,  126  111.  466.  2  L. 

.  A.  840;  Oseanyan  v.  Winchester  Repeating 
Arms  Co.  108  U.  8.  264,  26  L.  ed.  541. 

The  demurrer  to  evidence  used  in  the  ancient 
common- law  practice  seems  to  have  passed,  for 
the  most  part,  out  of  use  in  American  Jurisdic- 
tions. 

2  Thomp.  Trials,  g  2267. 

A  demurrer  to  the  evidence,  a  motion  for  a 
nonsuit,  or  a  peremptory  direction  for  a  ver- 
dict, admit  precisely  the  same  thing. 

Colegrove  v.  New  York  dbIf.ti.ROo.20  N. 
Y.  492,  75  Am.  Dec.  418. 

In  Tennessee  a  compulsory  nonsoit  cannot 
be  ordered. 

Bacon  v.  Parker,  2  Overt.  (Tenn.)  66; 
Scruggs  v.  Braekin,  4  7erg.  582. 

The  plaintiff  is  to  Judge  whether  his  case  is 
made  out  and  if  he  sees  proper  to  let  a  verdict 
go  against  him  it  is  his  oversight. 

Uunter  v.  Sevier,  7  Yerg.  134;  LiUl^n  v. 
Fowler,  5  Ck>ldw.  288. 

A  trial  court  cannot  determine  in  the  first  in- 
stance questions  of  fact  when  the  cause  is  be- 
ing (ried  by  a  Jury,  and  it  is  error  for  him  to 
tell  the  Jury  to  find  a  verdict  for  the  defend- 
ant. 

Robinson  v.  Louisville  db  N.  R.  Co.  2  Lea» 
594;  Cantrea  v.  KnoxviUs,  0.  0.  db  L.  B.  Co. 
90  Tenn.  688. 

Messrs.  E.  H.  East,  C.  D.  Porter,  and 
J.  D,  B.  DeBow  for  appellee: 

M cAlister.  J.,  delivered  the  opinion  of  the 
couri; 

The  only  question  presented  for  determina- 
tion upon  the  record  is  whether  the  practice  of 
demurring  to  the  evidence  is  sanctioned  by  the 
Goostitution  and  laws  of  this  state.  The  suit 
was  brought  by  W.  D.  Hopkins,  administrator, 
to  recover  damai^es  for  the  unlawful  killing  of 
his  son,  W.  O.  Hopkina  The  plaintiffs  intes- 
tate, at  the  time  of  his  death,  was  employed  by 
the  railroad  company  in  the  capacity  of  fireman 
upon  a  locomotive.  The  gravamen  of  the  ac- 
tion, as  outlined  in  the  declaration,  is  that  the 
death  of  plaintiff's  intestate  was  occasioned  by 
the  negligence  of  the  engineer  in  charge  of  the 
train.  The  more  specific  allegations  of  the 
-declaration  are:  That  plaintiff's  intestate  was 
employed  as  a  fireman,  and  as  such  fireman  it 
was  his  duty  to  remain  on  the  engine.  That 
his  intestate  was  a  young  man  without  any  ex- 
perience, having  made  but  one  trip  on  a  freight 
train,  and  that  he  knew  nothing  of  the  duties 

of  a  brakeman.    That,  on  tlie  day  of 

October,  1889,  while  one  of  defendant's  freight 
trains  was  returning  to  Nashville,  upon  which 
the  intestate  was  serving  as  brakemnn,  it  was 
stopped  at  McEwen's  station  for  the  purpose 
of  sidetracking  a  box  car,  and  leaving  it  at  said 
station.  That,  in  aocomplishinff  this  object, 
it  became  necessary  to  uncouole  some  box 
cars  in  the  rear  of  the  car  to  be  siaeiracked,  and 
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the  conductor,  not  notifying  the  engineer  or 
plain tifPs  intestate  that  one  of  the  box  cars  had 
to  be  placed  on  the  side  track,  or  that  any  of 
the  rear  cars  had  been  uncoupled,  f^ve  orders 
for  the  engineer  to  move  forward  his  train, 
which  the  engineer  understood  as  an  order  to 
go  on  to  the  next  station,  which  order  he 
obeyed,  and  moyed  his  train  on  towards  Nash- 
Tille,  leaving  the  cooductor  and  all  the  brake- 
men  at  said  station,  and  having  no  one  on  board 
the  train  excepting  a  cub  fireman,  the  engineer, 
and  plaintiff's  intestate.  That  the  train  was  a 
long  one.  with  many  box  cars.  The  engioeer, 
ignorant  of  what  the  conductor  wanted  done, 
and  in  obedience  to  the  order,  continued  to 
move  his  train  on  towards  NashvHle,  and  pulled 
his  train  8  miles  from  sa^  station,  before 
he  ascertained  that  he  did  not  have  all  his  train, 
and  that  he  was  without  a  conductor  and 
brakcmen.  That  the  engineer  then  took  charge 
and  control  of  said  train,  and  started  back  to 
hunt  for  the  lost  cars,  cooductor,  and  brake- 
men.  That  said  engineer  ordered  plaintiff's 
intestate  to  brake  on  the  rear  car,  to  keep  a 
lookout  for  the  lost  part  of  his  train,  and  give 
the  signal  of  danger.  That,  in  order  to  do  tnis, 
said  engineer  knew  plaintiff's  intestate  had  to 
walk  upon  the  top  of  the  box  cars.  That 
nid  engineer  knew  plaintiff's  Intestate  had 
never  ridden  on  top  of  freight  trains,  that  he 
knew  nothing  of  the  duties  of  brakeman,  that 
he  had  not  been  instructed  in  the  duties  of  a 
brakeman,  or  told  of  the  dangers  attending 
such  duties,  or  instructed  in  the  way  to  g^ve 
signals  or  the  meaning  thereof.  And  while 
said  intestate  was  standing  at  the  rear  brake, 
on  the  rear  car,  as  ordered  by  said  engineer, 
exercising  ordinary  care  and  prudence,  and 
keeping  a  lookout  for  the  lost  cars,  and  while 
the  train  was  moving  up  said  steep  grade  rap- 
idly, a  brakeman  was  seen  coming  after  the 
train;  and  said  brakeman,  wishing  to  get 
aboard  the  train,  ^ve  a  signal  for  the  train  to 
alow  up,  and  said  mtestate  repeated  the  signal, 
aa  best  he  could,  without  iDstructions,  and 
when  the  engineer  saw  the  signal,  unmindful 
of  the  dangerous  position  occupied  by  said 
intestate,  and  knowing  said  intestate  was  with- 
oat  knowledge  of  the  danger,  negligently, 
carelessly,  and  suddenly  reversed  his  engine, 
thus  jerking  the  train  with  great  force, 
whereby  intestate  was  thrown  with  great  vio- 
lence to  the  ground  and  killed  by  said  train 
passing  over  his  body.  The  second  count  of 
the  declaration  states  the  cause  of  action  in 
subsuntially  the  same  way,  averring  that  the 
engineer,  without  giving  plaintiff's  intestate 
any  instructions  in  respect  of  the  performance 
of  his  duties,  ordered  him  to  the  rear  brake  on 
the  rear  car,  to  keep  a  lookout  for  the  lost  cars, 
and  that  the  engineer,  knowing  the  dangerous 
position  of  intestate,  and  bis  want  of  knowl- 
edge and  experience  as  a  brakeman,  recklessly, 
carelessly,  and. with  great  force  checked  the 
■peed  of  the  train,  thereby  throwing  intestate 
to  the  ground  and  causing  bis  death.  The  third 
count  avers  that,  in  an  emergency  like  that 
which  confronted  the  engineer,  it  was  required 
of  him,  by  the  rules  of  the  company,  that  the 
train  should  not  be  moved  back  without  send- 
ing out  a  flacrman  in  the  direction  in  which  the 
train  is  to  be  backed,  and  that  the  train  should 
then  be  moved  back  at  a  rate  of  spoed  not  ex- 
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ceeding  4  miles  an  hour;  that,  in  violation  of 
this  rule,  the  engineer  did  not  send  out  any 
flagman,  but  ordered  the  deceased  to  take  his 
position  on  the  rear  end  of  the  rear  car,  well 
knowing  the  deceased  had  no  experience,  and 
while  in  this  position,  the  train  going  at  the  rate 
of  15  miles  per  hour,  he  was  thrown  from  the 
car  and  instantly  killed.  The  fourth  count  is 
merely  a  repetition  of  the  third  count,  excepting 
in  one  particular.  It  is  averred,  in  the  latter 
count,  that  the  deceased  undertook  to  give  a 
signal  to  the  engineer,  and,  not  having  been 
instructed  in  the  use  of  signals,  and  not  know- 
ing their  meaning,  in  obedience  to  said  signal 
the  engineer  stopped  the  train  suddenly, 
thereby  throwing  deceased  to  the  eround  and 
killing  him.  The  defendant  pleaded  not  guilty. 
An  analyais  of  the  declaration  will  show 
that  the  death  of  plaintiff's  intestate  is  alleged 
to  have  been  caused  by  the  negligence  of  the 
engineer.  The  engineer  ia  charged  to  have 
been  negligent  in  three  particulars,  tu.: 
First,  in  ordering  the  deceased  to  leave  his  place 
aa  fireman,  and  go  to  the  rear  brake  of  the  rear 
car,  to  keep  a  lookout  for  the  lost  cars;  second, 
in  failing  to  give  him  warning,  advice,  and  in- 
structions in  the  use  of  signals;  third,  in  vio- 
lating the  rules  of  the  company  in  backing  the 
train  at  a  greater  rate  of  speed  than  4  miles  per 
hour,  and  in  failing  to  send  out  a  flagman  in 
the  direction  of  the  detached  train.  It  has  been 
held  by  this  court  that  an  engineer  is  a  fellow 
servant,  and  not  the  superior,  of  a  brakeman 
on  bis  train,  where,  being  deprived  of  their 
conductor,  both  pursue,  independentlv  of  each 
other,  the  duties  prescribed  by  the  rules  of  the 
railroad  company  in  such  an  emergency;  the 
engineer  not  in  fact  assuming  any  control  over 
the  brakeman,  though  having  the  right  to  do 
so.  LouimiUe  dt  N,  R.  Co,  v.  Martin,  87  Tenn. 
d98,  8  L.  R.  A.  282;  Nashville,  C.  A  St,  L,  R. 
Co.  V.  Whdesi,  10  Lea,  741,  43  Am.  Hep.  817; 
NaaJivOU,  C,  di  8t,  L,  R  Co.  v.  Handtnan,  18 
Lea,  428;  East  Tennessee  d  W.  N.  C.  R,  Co.  v. 
CoUins,  85  Tenn.  227;  l^uistUle  A  N.  R.  Co. 
V.  Lahr,  86  Tenn.  885;  Fox  v.  Sandford,  4 
Bneed,  86,  67  Am.  Dec.  687.  Plaintiff,  how- 
ever, undertakes  to  remove  this  case  from  the 
general  rule  by  the  averment  that  the  deceased 
bad  been  ordered  by  the  engineer  to  leave  his 
place  as  fireman,  and  repair  to  the  rear  brake 
of  the  rear  car.  and  keep,  a  lookout  for  the  de- 
tached cars.  The  plaintiff,  in  support  of  this 
charge,  introduced  the  engineer.  But  this  * 
witness  testified  that  deceased  went  to  the  rear 
car  and  took  his  position  voluntarily  and  with- 
out orders  from  him;  that  deceased  was  per- 
forming the  duties  prescribed  in  such  cases  in- 
dependently of  the  engineer,  and  without  any 
orders  or  instructions  from  him  whatever. 
This  evidence  is  undisputed.  The  witness 
further  testified  that  the  deceased  understood 
the  signals,  and,  while  the  train  was  backing, 
gave  the  engineer  a  signal  to  stop  immediately; 
that  he  accordingly  shut  off  steam,  and  de- 
ceased fell  over  and  was  killed.  The  proof 
introduced  by  plaintiff  shows  that  the  engineer 
in  charge  was  a  thoroughly  competent,  careful, 
and  prudent  man,  and  ihat,  in  shutting  off  the 
steam,  be  was  simply  in  the  performance  of 
his  duty  to  stop  the  train  in  obedience  to  a 
danger  Mgnal  from  the  deceased.  There  is  no 
proof  whatever  that  the  deceased  did  not  un- 
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derstand  the  sfgcals.  The  only  proof  on  the 
subject  is  that  of  the  engineer,  who  testifies 
that  lie  did  understand  Ibem;  and  it  will  he  re- 
membered that  the  engineer  is  the  plaintiff's 
witness.  The  engineer  also  contradicts  the 
charge  in  the  declaration  that  no  notice  was 
giren  him  that  a  car  was  to  he  left  at  McEwen. 
fie  says  he  bad  such  orders. 

The  c.'y  other  ground  of  negligence  averred 
Is  that  the  engineer,  while  in  charge  of  this  back- 
ing  train,  did  not  send  out  a  flagman,  as  re- 
quired bv  the  rules  of  the  company,  and  also  ex- 
ceeded the  rate  of  speed  allowea.  The  plain- 
tiff offered  In  evidence  rule  81,  from  the  code 
of  rules  adopted  by  the  company  for  the 
regulation  of  its  employees.  This  rule  pro- 
vides that  "if  a  train  should  part  while  in  mo- 
tion, trainmen  must  use  great  care  to  prevent 
the  detached  part  from  coming  in  collision. 
Engineers  must  give  the  sieoal  as  provided  in 
signal  rule  8,  and  keep  the  front  of  the  train  in 
motion  until  the  detached  portion  may  stop. 
The  front  portion  will  have  the  right  to  go 
back,  reganiless  of  all  trains,  to  recover  the 
detached  portion,  first  sending  out  a  fiagman 
In  the  direction  in  which  the  train  is  to  be 
backed,  and  running  with  great  caution,  not 
exceed iDg  4  miles  per  hour,"  etc.  It  is  very 
obvious  toat  this  rule  has  no  application  to  the 
facts  of  this  case.  This  tram  did  not  part 
while  in  motion,  nor  was  there  any  danger  of 
the  detached  portions  coming  in  collision. 
Hence,  there  was  no  occasion  for  sending  out 
a  flagman,  or  proceeding  at  a  rate  of  spe^  not 
exceeding  4  miles  per  hour.  The  detached 
portion  of  the  train  had  been  left  at  McEwen, 
and  remained  stationary.  It  was  not  in  mo- 
tion on  the  track,  following  the  fugitive  train, 
and  therefore  presented  no  such  emergency  as 
called  for  the  observance  of  this  particular 
rule.  But,  if  it  be  conceded  that  the  rule  did 
apply,  and  should  have  been  observed  on  the 
occasion  in  question,  it  is  not  perceived  that 
the  violation  of  the  rule  was  the  proximate 
cause  of  the  injury,  or,  indeed,  that  there  was 
any  causal  connection  between  its  infraction 
and  the  death  of  plaintiff's  intestate.  The  rec- 
ord discloses  that  the  deceased,  in  obedience  to 
the  rules  of  the  company,  had  voluntarily 
taken  his  position  at  the  rear  brake  of  the  rear 
car;  that,  with  knowledge  of  the  signals,  he 
gave  a  danger  signal  to  the  engineer,  and  the 
.latter  in  answer  to  said  signal,  Immediately 
shut  off  steam,  producing  a  Jar  in  the  train 
which  threw  the  plaintiff  from  his  position  on 
the  car,  violently  to  the  ground.  This  was  the 
proximate  cause  of  the  accident,  and  the  fail- 
ure of  the  engineer  to  send  out  a  flagman,  or 
otherwise  to  observe  rule  81,  which  was  obvi- 
ously designed  to  prevent  a  collision  with  the 
detached  portion  of  the  same  train,  had  no 
causal  connection  whatever  with  the  injury. 
8o  that,  in  any  view  of  the  case,  upon  the 
plaintiff's  own  showing,  no  liability  was  made 
out  against  the  company. 

It  appears  from  the  record  that,  at  the  con- 
clusion of  plaintiff's  testimony  before  the 
jury,  counsel  for  defendant  company  inter- 
posed a  written  demurrer  to  the  evidence,  as 
follows,  to  wit: 

"The  defendant  comes  and  demurs  to  the 
evidence  of  plaintiff,  and  offers  to  admit  of 
xecord  that  the  following  testimony  and  proof 
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introduced  by  plaintiff  [setting  out  all  the  tes- 
timony introduced  by  plaintff]  is  true,  and 
further  admits  as  true  all  proper  and  legal  de- 
ductions and  inferences  therefrom  in  law. 
The  defendant  offers  to  admit  that  the  facta  so 
Slated  are  the  facts  in  this  case,  and  were 
proved  entirely  by  plaintiff  and  his  witnesses, 
and  does  now  aver  that  the  facts  so  stated  pre- 
sent no  ground  for  a  recovery  against  it  under 
the  pleadings  in  this  cause;  and  this  it  is  ready  to 
verify.  Wherefore  defendant  prays  the  court 
to  allow  this  demurrer,  and  direct  plaintiff  to 
join  therein,  and  judgment  of  the  court  ac- 
cordingly, and  the  plaintiff  may  be  barred 
against  having  or  maintaining  his  action 
against  it,  or  further  prosecuting  the  same. 

"East  A  Fogg,  0.  I>.  Porter,  J.  D.  B.  De 
Bow,  Attys." 

It  will  be  observed  that  the  demurrer  in  thia 
cause  was  in  writing,  and  set  out  in  full  the 
•plaintiff's  evidence,  which  is  in  accordance 
with  the  established  practice  in  such  cases. 
Counsel  for  plaintiff  moved  to  dismiss  the  de- 
murrer, because  unknown  to  the  forms  or 
practice  of  law,  and  because  insufllcient,  which 
motion  was  by  the  court  overruled.  There- 
upon plaintiff  joined  issue  upon  the  demurrer. 
Upon  argument  of  counsel  and  consideration 
by  the  court,  the  demurrer  was  sustained,  and 
the  suit  dismissed.  Plaintiff  appealed,  and 
has  assigned  errors. 

The  first  assignment  is  that  the  trial  judge 
erred  in  allowing  defendant  to  file  a  demurrer 
to  the  evidence,  sustaining  the  same,  and  dis- 
missing the  suit.  It  is  insisted  this  action  of 
the  court  violates  art  1,  g  6,  of  the  Constito- 
tion  of  the  state,  which  provides  that  the  right 
of  trial  by  jury  shall  remain  inviolate,  etc., 
and  also  art  0,  §  9,  which  ordains:  "Judges 
shall  not  charge  juries  with  respect  to  matters 
of  fact  but  may  state  the  testimony  and  declare 
the  law."  It  may  be  well  to  understand,  at  the 
threshold  of  this  investigation,  what  is  meant 
by  the  right  of  trial  by  jury,  aa  guaranteed  by 
the  Constitution.  The  fate  Mr.  Justice  Miller, 
in  his  Lectures  on  Constitutional  Law,  quotes 
with  approval  the  following  from  the  En<^- 
clopsedia  Britannica,  in  its  article  Jurjf,  to  wit: 
"The  essential  features  of  trial  by  jury,  as 
practiced  in  England  and  countries  influenced 
by  English  ideas,  are  the  following:  The  jury 
are  a  body  of  laymen,  selected  by  a  lot,  to  as- 
certain, under  the  guidance  of  a  judge,  the 
truth  in  questions  of  fact  arising  eiuier  In 
a  civil  litigation  or  a  criminal  process.  .  .  . 
Their  province  is  strictly  limited  to  questions 
of  fact,  and  within  that  province  they  are  still 
further  restricted  to  the  exclusive  consideration 
of  matters  that  have  been  proved  by  evidence 
in  the  course  of  the  trial.  They  must  submit 
to  the  direction  of  the  judge  as  to  any  rule  or 
principle  of  law  that  may  be  applicable  to  the 
case,"  etc.  Aeain,  Forsyth,  in  bis  Historv  of 
Trial  by  Jury,  published  in  1852.  says:  "The 
distinctive  characteristic  of  the  system  is  this: 
That  the  jury  consists  of  a  body  of  men  taken 
from  the  community  at  large,  summoned  to 
find  the  truth  of  disputed  facts.  They  are  to 
decide  upon  the  enect  of  the  evidence,  and 
thus  to  assist  the  court  to  pronounce  a  right 
judgment;  but  they  have  nothing  to  do  with 
the  judgment  or  sentence  which  follows  the 
verdict    They  are  not,  like  the  judges,  mem- 
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bers  of  a  class  charged  with  the  daty  of  jadi- 
<r!al  iiiquiry.    They  are  taken  from  varied  pur- 
suits, to  make  a  special  inquiry,  and  return  to 
their  ordinary  avocations  when  the  labor  is 
over/'    It  will  be  observed  that,  in  both  of 
these  definitioDS,  the  distinctive  feature  of  the 
Jury  system  is  that  it  is  a  tribunal  erected  for 
the  settlement  of  variant,  contested,  and  dis- 
puted facts.    If  the  facts  upon  which  plaintiff 
velies  are  uncontroverted,  and  are  expressly  ad- 
mitted by  the  defendant,  together  with  all  le- 
«]  and  reasonable  inferences  that^nay  be  de- 
duced therefrom,  it  is  difficult  to  perceive  what 
function  is  to  be  performed  by  the  jury  in  the 
settlement  of  such  agreed  facts.    The  province 
of  the  Jury  is  to  weigh  the  evidence;  but  when 
there  is  no  disputed  fact  in  the  record,  there  is 
nothing  to  be  weighed.    It  was  upon  this  idea 
that  the  demurrer  to  the  evidence  became  an 
established  practice  at  common  law.     "It  is 
defined  by  the  best  text  writers  to  be  a  pro- 
ceeding by  which  the  court  in  which  the  ac- 
tion is  depending  is  called  upon  to  decide  what 
the  law  is  upon  the  facts  shown  in  evidence, 
and  it  is  regarded  in  general  as  analogous  to  a 
demurrer  upon  the  facts  alleged  in  the  plead- 
ing.    When  a  parly  wishes  to  withdraw  frotti 
the  jury  the  application  of  the  law  to  the  facts, 
he  may,  by  consent  of  the  court,  demur  in 
law  upon  the  evidence,  the  effect  of  which  is 
to  take  from  the  Jury  and  refer  to  the  court, 
the  application  of  the  law  to  the  facts,  and 
thus  the  evidence  is  made  a  part  of  the  record, 
and  is  considered  by  the  court  as  in  the  case  of 
a  special  verdi(ft."    Suudam  v.  WilliarMon,  61 
U.  8.  aO  How.  427, 16  L.  ed  978;  Van  Stone  v. 
StaiweU  Mfg.  Co,  142  U.  S.  184,  85  L.  ed.  968. 
**Where  the  evidence  in  a  cause  is  such  that 
the  counsel  of  the  other  party  thinks  it  iusuf- 
ficient  in  law  to  maintain   or  overthrow  the 
issue,  be  may  demur  to  it.    By  so  doing  ne 
admita  the  truth  of  all  the  facts  alleged,  with- 
draws the  case  from  the  Jury,  and  submits  the 
application  of  the  law  upon  the  facts  to  the 
court.    As  the  province  of  the  Jury  is  to  ascer- 
tain the  truth  of  facts  and  the  credibility  of 
witnesses,  the  demurrer  must,  consequently, 
admit  the  truth  of  all  facts  which  the  Jury 
might  find  in  favor  of  the  other  party  upon  the 
evidence,  of  whatever  kind,  whether  in  writ- 
ing or  parol.     Where  the  evidence  is  written, 
and  where,  though  parol,  it  is  certain,  the 
party  who  offers  it  must  Join  in  the  demurrer, 
or  waive  the  testimony.    If  the  plaintiff  re- 
fuses to  join,  except  in  terms  which  the  court 
disapproves,  his  evidence  is  considered  as  with- 
drawn, and  the  Jury  must  find  a  verdict  for  the 
defendant.    Where  the  evidence  is  uncertain 
or  circumstantial,  the  party  who  offers  it  may 
specify  the  facts  to  be  admitted  before  he  Joins 
in  demurrer,  and  every  fact  must  be  admitted 
which  the  evidence  conduces  to  prove.    6  Am. 
A£ng.  Enc  Law,  p.  568.    The  court  will  also, 
on  the  argument  of  the  demurrer,  make  every 
inference  of  fact  in  favor  of  the  party  offering 
the  evidence,  which  the  evidence  warrants,  and 
which  the  jury,  with  the  least  degree  of  propri- 
ety, might  have  inferred;  but  they  ought  not  to 
make  forced  inferences."    1  Troubat  &  H.  Pr. 
p.  509;  2  Tidd,  Pr.  p.  865;  Starkie,  Ev.  pt.  8, 
p.  485;  2  Elliott,   Gen.  Pr.   g%^  855-858,   and 
notes.     "The  demurrer  not  only  admits  the 
truth  of  all  the  evidence  adduced  by  the  party 
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against  whose  evidence  the  demurrer  ti  di- 
rected, but  it  also  admits  all  the  inferences 
that  may  be  logically  and  reasonably  drawn 
from  the  evidence.    The  probative  force  of 
the  evidence  is  not  confined  to  the  direct  effect 
of  the  evidence  but  extends  to  the  results  rea- 
sonably deducible  from  it  by  logical  and  legit- 
imate inference.    ...    It   follo\  s,   there- 
fore, that  the  facts  which  tl  e  evidence  directly 
or  indirectly  tends  to  prove  must  be  taken  as 
admitted."    Id.  g  858.    Again,  the  same  au- 
thor, at  g  868,  savs:  "The  evidence  must  be 
incorporated  in  the  demurrer.    It  should  be 
addressed  to  the  iRfhole  evidence,  and  not  to 
part.    It  should  assign  for  cause  that  th^  evi- 
dence is  insufficient  to  entitle  the  party  against 
whose  evidence  it  is  filed  to  a  recovery,  but, 
according  to  the  precedents,  this  may  be  done 
in  general  terms. '^    The  partv  who  prevails  on 
the  demurrer  is  entitled  to  final  Judgment  in 
his  favor.    It  is  not  necessary  that  the  dam- 
ages should  be  assessed  by  the  Jury  originally 
called  to  try  the  case,  although  that  Jurv  may 
assess  them,  but  another  Jury  may  be  called  to 
assess  the  damages.    If  there  is  a  conditional 
assessment  of  damages,  and  the  decision  upon 
the  demurrer  is  in  favor  of  the  plai  itiff ,  he  is 
entitled  to  a  Judgment  for  the  amount  condi- 
tionally assessed.    Where  the  dam  iges  have 
not  been  provisionally  assessed,  then,  as  already 
suggested,  a  Jury  may  be  called  to  make  the 
assessment,  and  Judgment  will  be  entered  for 
the  amount  assessed  by  the  Jury.    Id.  (^g  869, 
870;  2  Troubat  &  H.  Pr.  p.  866;  Gould,  PI. 
p.  574,  8  78. 

We  have  seen,  from  the  authorities,  that  the 
only  province  of  the  Jury  is  to  settle  disputed 
questions  of  fact,  while  the  office  of  the  demur- 
rer to  the  evidence  is  to  admit  the  facts  and  in- 
voke the  application  of  the  law  by  the  court 
Is  this  practice  in  any  sense  an  invasion  of  the 
constitutional  guaranty  "that  the  right  of  trial 
b^  Jurv  shall  remain  inviolate,"  or  is  it  subver- 
sive of  the  other  provision,  "that  Judges  shall 
not  charge  juries  with  respect  to  matters  of 
fact,  but  may  state  the  testimony  and  declare 
the  law?"  We  do  not  so  understand  it.  It  is 
not  so  understood  in  other  states  of  the  Union 
with  similar  constitutional  provisions.  Says 
Mr.  Elliott:  "In  some  Jurisdictions  [citing 
Maine],  the  couris  refuse  to  recognize  the  prac- 
tice of  demurring  to  the  evidence,  but,  as  we 
think,  without  reason,  for  the  practice  is  an  an- 
cient and  well-established  one,  having  a  firm 
support  in  principle.  It  is  recognized  in  most 
of  the  states,  and  also  by  the  Federal  and  the 
English  courts."  2  Elliott,  Gen.  Pr.  ^  855. 
"It  is  illogical,"  says  the  same  author,  "to  as- 
sert that  there  is  any  encroachment  upon  the 
province  of  the  Jury  where  the  evidence  is 
conceded  to  be  true  and  all  legitimate  and 
reasonable  inferences  that  may  be  drawn 
from  it  are  admitted,  for,  in  such  a  case, 
there  is  no  disputed  question  of  fact  for  the 
Jury  to  decide.  Nor  is  there  any  injustice  in 
entertaining  a  demurrer,  for  if  the  law  is 
against  the  party  to  whose  evidence  the  de- 
murrer is  addressed  upon  the  evidence  and  the 
legitimate  inferences  that  may  be  drawn  from 
it,  he  can  by  no  possibility  be  rightfully  enti- 
tled to  a  recovery,  and  it  is  the  duty  of  the 
court  to  so  adjudge."    Id.  §  858. 

The  practice  or  demurring  to  the  evidence 
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Is  Id  To^e  in  nearly  every  state  of  the  Udioq, 
as  is  fully  shown  in  the  briefs  of  counsel,  who 
have  diligently  and  critically  explored  the 
whole  subject,  and  who,  b^  their  research  and 
intelligent  presentation  of  the  question,  have 
greatly  lightened  the  labor  of  the  court.  The 
Constitution  of  Alabama  provides  that  "the 
right  of  trial  by  jury  shall  remain  inviolate," 
vet  the  practice  of  demurring  to  the  evidence 
Is  recognized  and  enforced.    In  1885,  the  su- 

freme  court  of  that  state  in  Satoyer  v.  FUts,  2 
^ort.  (Ala.) 9,  held,  oie..*  "On  demurrer  to  evi- 
dence, the  party  must  admit  the  facts  and  con- 
clusions which  may  be  reasonably  inferred 
therefrom,  otherwise  the  adverse  party  is  not 
bound  to  Join  in  the  demurrer."  The  practice 
is  fUso  recognized  in  Qhick  v.  Okb,  90  Ala.  881. 
The  Constitution  of  Florida  provides,  vu..* 
**The  right  of  trial  by  jury  shall  be  secured  to 
all,  and  remain  inviolate  forever."  Yet  this 
mode  of  practice  is  established.  Higg»  v.  She- 
hee,  4  Fla.  882;  BinoU  v.  Simpton,  17  Fia.  444. 
In  the  latter  case  the  court  said:  '  *No  demurrer 
to  evidence  should  be  allowed  and  no  judgment 
thereon  given  unless  the  party  demurring  shall 
admit  upon  the  record  all  the  facts  which  ihe 
evidence  conduces  to  prove."  In  Illinois  the 
same  constitutional  provision  is  found,  but 
the  practice  of  demurring  to  the  evidence  is  al- 
lowed. In  the  case  of  Joliet,  A.  dk  N,  B,  Oo. 
V.  Velie^  140  111.  61.  62,  the  supreme  court  of 
that  state  held:  "Where  the  defendant  demurs 
to  the  plaintiff's  evidence,  he  roust  be  held  to 
admit  not  only  all  that  the  plaintiff's  testimony 
proves,  but  all  that  it  tends  to  prove.  The 
demurrer  not  only  admits  the  truth  of  the  tes- 
timony demurred  to,  but  all  the  conclusions 
of  fact  which  a  jury  may  fairly  draw  there- 
from. The  testimony  is  to  tie  taken  most 
•trongly  against  the  party  demurring,  and 
whatever  inferences  the  jury  would  be  entitled 
to  draw  the  court  ought  to  draw.  The  object 
of  the  demurrer  is  to  refer  to  the  court  the  law 
arising  from  facts.  Nothing  remains  but  that 
the  court  should  apply  the  law  to  the  admitted 
facta.  The  court  cannot  investigate  the  facts 
in  dispute  or  weigh  the  force  of  testimony— 
that  is  the  province  of  the  Jury."  OTcv>e  v. 
Pe<ypU,  92  HI.  281.  In  ihe  state  of  Indiana, 
with  similar  constitutional  provision,  the  prac- 
tice of  allowing  a  demurrer  to  the  evidence  is 
well  settled,  l^ennsf/lvania  Co,  v.  Stegemeier, 
118  Ind.  806;  Ruff  v.  Ruff,  86  Ind,  482.  In 
Pennsylvania  Go,  v,  SUgemeier  the  court  held: 
"The  appellant  demurred  to  the  evidence. 
The  rules  upon  the  subject  of  demurrers  to 
the  evidence  are  well  settled,  and  by  them 
this  case  must  be  determined.  By  demurring 
to  the  evidence  the  appellant  admitted  the 
truth  of  all  the  evidence  adduced  by  the  ap- 
pellee, and  all  inferences  that  might  reasona- 
bly be  drawn  from  it,  and  withdrew  from  con- 
siaeration  all  favorable  evidence,  except  upon 
points  where  there  was  no  conflict."  118  Ind. 
806;  Palmer  v.  Chicago,  St,  L.  d  P  R.  Co.  112 
Ind.  250;  Pvreell  v.  Khiglisli,  86  Ind.  85.  44 
Am.  Rep.  255;  Hazzard  v.  Citizens'  State  Bank, 
72  Ind.  180;  Steinmetz  v.  Wiiigate,42  Ind.  574; 
Willcuts  V.  northwestern  Mut,  L.  Im.  Co.  81 
Ind,  800;  FHiz  v.  Glarh,  80  Ind.  591.  The 
Bill  of  Rights  of  Kansas  (§  5)  also  provides 
that  "the  right  of  trial  shall  be  inviolate."  In 
1892  the  case  of  Burlington  Intt,  Co.  v.  Ross, 
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48  Kan.  228,  was  tried  under  thi's  Coostitntlon. 
and  the  court   held,  tiz.:    "The  plaintiff  ii> 
error    .    .    .    demurred  to  the  evidence  be- 
cause  no  cause  of  action  was  proved,  and  thi» 
demurrer  was  overruled,  and  judgment  ren- 
dered for  the  amount  of  the  loss.    The  over- 
ruling of  the  demurrer  was  error  for  which- 
the  cause  must  be  reversed."  Id.  284.    The- 
Kentuckv  Constitution  (art.  18.  §  8)  provides, 
viz,:    "The  ancient  mode   of   trial  by  Jury 
shall  be  held   sacred,  and  the  right   thereor 
remain  inviglate,  subject  to  such  modiflcation^ 
as  may  be  authorized  by  the  Constitution.*^ 
The  former  Constitution  had  ordained,  also» 
that  trial  by  jury  shall  be  as  heretofore,  and 
the  right  thereof  remain  inviolate.    Under  botb> 
Constitutions  the  practice  of  demurring  to  the- 
evidence  prevailed.    Dit^  v.  Ditto,  4  Dana, 
508;  Shay  y.  Richmond  dk  L,  Tump.  Road  Oo. 
I  Bush,  108.    The  Constitution  of  Maryland 
provides  that  "the  trial  by  jury  in  all  issues  of 
fact  shall  be  inviolably  preserved."    An.  15, 
§  6.    The   demurrer  to  the   evidence  is  also 
practiced  in  that  state.    Fbrbes  v.  Perrie,  1 
Harr.  &  J.  110.    Massachusetts  also  recognized 
the  practice  under  a  similar  constitutional  pro- 
vision.     Copetand  v.  New  England  Ins.  Co.  2S^ 
Pick.  188;  Forsyth  y.  Hooper,  11  Allen,  421;. 
Golden  v.  Knofsles,  120  Mass.  886.    Michigan, 
under  a  like  provision  in  its  Constitution,  sus- 
tains the  practice.    See  Mynning  v.  Detroit, 
L.  ds  N.  R.  Co.  64  Mich.  97.    This  practioe^ 
also  prevails  in  the  state  of  Mississippi,  under 
similar  conditions.    In  the  case  of  Mobile  d  0, 
R.  Co.  y.  Mc Arthur,  the  supreme  court  of  that 
state  said,  viz,:  "A  demurrer  to  evidence  is  i^ 
proceeding  by  which  the  jud^s,  whose  prov- 
ince it  is  to  determine  questions  of  law,  are- 
called  upon  to  declare  what  the  law  ia  upon 
the  facts  in  evidence,"  etc.    If  a  party  wishes 
to  \vithdraw  from  the  jury  the  application  of 
the  law  to  the  facts,  and  the  danger  or  risk  of 
a  misapplication,  he  demurs,  in  law,  to  the- 
evidence.    The  effect  is  much  the  same  as  a. 
special  yerdict,  and  perhaps  would  not  be  re- 
sorted to,  if  the  Jury  would  be  compelled  u> 
find  a  special  verdict.    48  Miss.  185.     Again, 
the  same  court  held  that  a  party  against  whom 
a  demurrer  has  been  filed  may  be  compelled  to 
join  in  the  demurrer.     Western  Assur.  Od.  v. 
Mayer,  64  Miss.  795.    The  practice  is  also  reo 
ognized  in  Missouri  under  a  like  Constitution. 
Witting  v.  St,  Louis  d  S  F.  K  Co,  101  Mo. 
681,  10  L.  R  A.  602;   Walton  v.  Wabash  West- 
ern R.  Co.  82  Mo.  App.  684.    In  New  York 
the  demurrer  to  the  evidence  is  now  superseded 
by  a  motion  for  a  nonsuit  at  the  close  of  plain- 
tiff's evidence.    This  practice  is  even  more^ 
radical  than  the  demurrer  to  the  evidence,  in 
that  such  a  motion  is  allowed  where  it  appeara 
that,  by  reason  of  the  great  preponderance  of 
evidence  against  the  plaintiff,  no  verdict  in  hia> 
favor  would  be  permitted  to  stand.    Gould, 
PI.  5th  ed.  p.  446.     See  also  Colegrove  v.  Neur 
York  d  N.  R.    R,  Co.  20  K  Y.  492,  498,  75 
Am.  Dec.  418;  Earing  v.  New  York  d  K.  R. 
Co.  18  Barb.  15;  Ilartfleld  v.  Roper,  21  Wend. 
615,  34  Am.  Dec.  273;  Suydam  v.  Qrand  Street 
d    W,  R,  Co.  41  Barb.  375-880.     In  New  Jer- 
sey  the  practice  prevails,  although  the  Consti- 
tuiion  preserves  inviolate  trial  by  jury.     Will- 
iams  y.  Shepvard,  13  N.  J.  L.  76.     The  Con- 
stitution of  l«'orth  Carolina  provides  "that  itt 
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all  ooDtroTerries  respecting  property  the  an- 1 
cient  mode  of  trial  by  jury'is  ooeof  the  secur- 
ities of  the  rights  of*  the  people  aod  ou/cht  to 
remain  sacred  and  in?io1ate."  Art.  1,  ^  19. 
Id  the  case  of  J^eUon  r.  Whi^ld.  83  N.  C. 
54,  the  court  held,  n2,:  "A  demurrer  to  evi- 
dence withdraws  a  case  from  the  Jury,  and  it 
is  laid  down  in  Tidd  on  Practice,  865,  that  when 
the  evidence  is  in  wriUnfi^,  or,  if  parol,  is  cer- 
tain, the  adverse  party  will  be  required  to  Join 
in  the  demurrer,  but  where  the  parol  evidence 
is  loose  and  indeterminate,  or  is  circumstantial. 
he  will  not  be  required  to  do  so,  unless  the 
party  demurrinfi:  will  distinctly  admit  upon 
the  record  every  fact  and  every  conclusion 
which  the  evidence  offered  conduces  to  prove. 
This  the  plaintiff  declines  to  do,  and  there 
was  no  waiver  of  the  objection  on  the  part  of 
defendant.  There  was  no  error  in  the  ruling 
of  the  court  below  upon  the  evidence. "  In  the 
late  case  of  Hopkins  v.  Boiters,  111  N.  C.  178, 
the  court  held,  viz.:  "When  the  defendants 
demurred  to  the  evidence,  the  ruling  of  his 
honor  that  thereby  the  defendants  admitted 
the  truth  of  the  testimony,  together  with  such 
inferences  favorable  to  plaintiffs  as  could  be 
reaaonably  drawn  therefrom,  was  unquestiona- 
bly correct."  Bond  v.  Wooi,  107  N.  C.  139. 
In  Oregon  the  practice  prevails  under  a  like 
constitutional  provision.  In  HawUy  v.  Daw- 
mm,  16  Or.  846,  the  court  held,  «».;  ''In  such 
a  case  the  rule  is  that  the  demurrer  admits  all 
that  the  testimony  objected  to  has  proved, 
and  all  that  it  tends  to  prove  and  hence,  if 
there  is  testimony  tending  to  prove  the  issues 
in  favor  of  the  plaintiff  the  judgment  must  be 
in  his  favor."  In  Pennsylvania  the  Constitu- 
tion provides,  «ts.:  That  in  all  controversies 
respecting  property  and  in  suits  between  man 
and  man  the  parties  have  a  right  to  trial  by 
jury  which  ought  to  be  held  sacred.  The  de- 
murrer to  the  evidence  is,  however,  recognized. 
See  MeKoufen  v.  McDonald,  48  Pa.  448.  82 
Am.  Dec  676.  The  |Ractice  is  a  I  so  recogn  ized 
in  Texas.  Hatch  t.  Garta,  7  Tex.  60;  Oal- 
9Uton,  H,  AB.  A.  R.  Co,  v.  Templeton,  9  Tex. 
Civ.  App.  — ;  Umicheid  v.  Scholz,  84  Tex.  265. 
In  the  state  of  Virginia  the  practice  also  pre- 
▼ails.  Whittinffton  v.  Ohri»tian,  2  Rand.  (Va.) 
867:  Jonei  v.  Old  Dominion  Cotton  MiOt,  82 
Va.  140;  Trout  v.  Virginia  di  T.  B.  Co.  23 
Gratu  619.  In  the  case  of  Jones  t.  Old  Do- 
minion Cotton  Mills  the  court  said:  "It  is  the 
settled  rule  that  by  demurring  to  the  evidence 
the  demurrer  waives  all  evioence  on  his  part 
that  conflicts  with  that  of  the  other  party,  ad- 
mits the  credit  of  the  evidence  demurred  to, 
admits  all  inferences  of  fact  that  may  be  fairly 
deduced  from  the  evidence,  and  refers  it  to  the 
court  to  deduce  all  fair  inferences  from  the 
evidence."  82  Va.  140.  In  West  Virginia 
the  practice  of  demurring  to  the  evidence  is 
also  recognized.  Miller  v.  Franklin  Ins,  Co. 
8  W.  Va.  515;  RiddU  v.  Core,  21  W.  Va.  630; 
Williamson  v.  Newport  News  da  M,  Valley  Co, 
84  VV.  Va.  657.  12  L.  R  A.  297;  S<mth  West 
Imp.  Co.  V.  ISmith,  85  Va.  306. 

It  will  thus  be  seen,  from  this  review,  thnt 
the  demurrer  to  the  evidence  is  still  preserved 
in  seventeen  of  the  states.  The  practice  has 
not  been  repudiated  in  the  other  states  as 
obonzious  to  their  Constitutions;  but  it  has 
been  superseded  by  a  less  cumbersome  and 
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more  radical  procedure,  to  wit.ordcrfn/ra  noi>- 
suit  and  directing  a  verdict  In  the  following^ 
states  it  has  been  adjudged  lawful,  under  con- 
stitutional provisions  ^uaranteein|;  trial  by 
jury,  for  the  courts  to  give  instructions  to  the 
jury  directing  a  verdict.  Alabama:  TTutmas- 
son  V.  Uroee,  42  Ala.  431;  Montgomery  v. 
Wright,  72  Ala.  411.  47  Am.  Rep.  422;  2  El- 
liott. Qen.  Prac.  §  888.  Arkansas:  In  Catlett 
V.  St.  Louis,  I.  M,  di  8.  B,  Co.  57  Ark.  468» 
the  court  held:  "Where  the  plaintiff  has  ad- 
duced evidence  tending  to  prove  all  the  facta 
obtainable  to  sustain  his  complaint  and  the  un< 
disputed  evidence  is  so  conclusive  that  thia 
court  would  be  compelled  to  reverse  the  judg- 
ment based  upon  a  verdict  in  his  favor,  the 
court  should  withdraw  the  case  from  the  jury, 
and  direct  a  verdict  for  the  defendant."  it 
should  be  remarked  that  the  Constitution  of 
Arkansas  provided  that  the  right  of  trial  by 
Jury  shall  remain  inviolate"  (art.  2,  §  7),  and 
"judges  shall  not  charge  juries  with  regard  u> 
matters  of  fact,  but  shall  declare  the  law"  (art. 
7,  §  23).  In  Illinois  it  is  held  that  the  court 
can  instruct  the  jury  to  find  a  verdict  for  the 
defendant  after  plaintiff  has  closed  bis  evi- 
dence. Doane  v.  lA>ckisood,  116  111.  490;  Peo- 
jOe  T.  Peoples  Ins.  Exchange,  126111.  466.  2  L. 
R.  A.  340;  2  Elliott,  Gen.  Prac.  §  887.  In 
Indiana  it  is  held  the  trial  court  may  with- 
draw a  cause  from  the  jury  where  there 
is  no  dispute  as  to  the  facts.  Pureell  v. 
English,  86  Ind.  84,  44  Am.  Rep.  255; 
Carter  v.  Carver,  97  Ind,  497;  Bush  v. 
Coal  Bluff  Min.  Co.  131  Ind.  135.  In 
Iowa  a  verdict  may  be  directed  by  the  court. 
Miller  7.  Bouse,  63  Iowa,  82;  Poor  v.  Merrill,, 
68  Iowa,  436.  In  Kansas  it  was  held  that,  if 
the  testimony  offered  in  behalf  of  the  defend- 
ant has  no  tendency  to  establish  or  advance  the 
propositions  essential  to  the  maintenance  of 
the  defense,  it  is  the  duty  of  the  court  to  direct' 
the  Jury  to  return  a  verdict  for  the  plaintiff. 
Stiles  V.  Steele,  87  Kan.  552.  In  Kentucky  the 
trial  court  may  direct  a  verdict  when  there  is  no 
evidence.  Gallatin  v.  Bradford,  1  Bibb,  209; 
Fighimaster  v.  Beady,  7  X  J.  Marsh.  411; 
Gregory  v.  Nesbit,  5  Dana,  421.  In  Maine  the 
court  may  direct  a  verdict  at  close  of  entire 
case.  Cooper  v.  Waldron,  50  Me.  80;  Moore  v. 
McKenney,  83  Me.  80.  In  respect  of  the  demur- 
rer to  the  evidence,  the  supreme  court  of  Maine 
says  it  is  an  unusual  and  antiquated  practice, 
calculated  to  suppress  truth  and  Justice,  and  is 
allowed  by  the  court  in  the  exercise  of  a  sound 
discretion.  State  v.  Soper,  16  Me.  293.  Thia 
court  held,  however,  in  a  later  case,  decided 
in  1862  {Cooper  v.  Waldron,  50  Me.  81).  viz.: 
*'When  in  any  case  it  is  clear  that  upon  the 
evidence  a  verdict  for  the  plaintiff  cannot 
stand,  and  that  in  the  end  judgment  must  be 
rendered  for  the  defendant,  what  good  reason 
can  be  assigned  for  submiitins:  the  case  to  the 
jury?  If  their  verdict  is  right,  nothing  is 
gained;  and  if  it  should  happen  to  be  wrong 
It  must  be  set  aside.  To  withhold  a  case  from 
the  jury  is  no  greater  interference  than  to  set 
aside  their  verdict.  To  set  aside  their  verdict 
impliedly  impeaches  either  their  intelligence 
or  their  integrity,  and  lends  to  lessen  public 
contidetfce  in  the  usefulness  of  the  iostitutton. 
...  If  the  presirlin/;  judge  is  of  the  opinion 
that  the  facts  admitted  or  clearly  established 
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are  Dot  sufficient  to  prove  a  want  of  probable 
cause,  he  must  either  nonsuit  the  plaintiff,  or 
direct  the  jury  to  find  a  verdict  for  ibe  defend 
ant.  The  better  course  is  for  the  Judge  to 
Donsuit  the  plaintiff,  for  it  is  idle  to  submit  to 
the  Jury  a  question  that  can  be  answered  only 
in  one  way."  The  Constitution  of  Maine  also 
guarantees  right  to  trial  by  Jury.  In  Mary- 
land the  court  may  direct  a  verdict  when  there 
is  DO  evidence  to  support  the  issue.  Baltimore 
4b  0.  B,  Co.  ▼.  Strieker.  61  Md.  47.  34  Am. 
Hep.  291.  In  Massachusetts  the  court  may 
direct  a  verdict.  In  the  case  of  Beed  v.  Deer- 
field,  8  Allen,  522,  the  court  held:  ''  Where 
the  whole  evidence  introduced  by  the  plaintiff, 
if  believed  by  the  Jury,  is  so  insufficient  to  sup- 
port a  verdict  that  the  court  would  not  permit 
one  to  stand,  it  is  the  duty  of  the  court  to  in- 
struct the  jury,  as  matter  of  law,  that  there  is 
not  sufficient  evidence  to  warrant  a  verdict  for 
the  plaintiff."  8o  in  the  case  of  Denny  v.  Will- 
iams,  6  Allen,  1,  the  court  held:  "If  the  evi- 
dence is  such  that  the  court  would  set  aside 
any  number  of  verdicts  rendered  upon  it, 
toties  quotieSy  then  the  cause  should  be  taken 
from  the  Jury,  by  instructing  them  to  find  a 
verdict  for  the  defendant."  Kingtfordv,  Eood, 
106  Mass.  495.  In  Michigan  it  is  held  that  a 
verdict  may  be  directed  by  the  court  in  a 
proper  case.  Orand  Trunk  B,  Co,  v.  Nichol, 
18  Mich.  170;  Carver  v.  Detroit  d>  8,  PI,  Boad 
Co.  61  Mich.  692;  Mynning  v.  Detroit,  L,  <ft  N. 
B.  Co.  64  Mich.  98.  In  Minnesota  the  court 
may  direct  a  verdict  at  close  •  of  entire  case. 
*'If,  when  the  evidence  of  both  sides  is  closed, 
plaintiff  is  entitled ,  as  a  matter  of  law,  to  a  ver 
diet,  the  proper  practice  is  to  request  the  court 
to  direct  a  verdict  in  his  favor."  Dvluth  Cham- 
ber of  Commerce  v.  Knowlton,  42  Minn.  229. 
In  Mississippi  a  verdict  may  be  directed  in  a 
proper  case.  Memphis  dk  G,  B.  Co.  v.  Ohastine, 
fA  Miss.  508.  In  Missouri  the  practice  of  di- 
recting a  verdict  is  allowable.  Grtibe  ▼.  Mii- 
eatiri  P.  B.  Co.  98  Mo.  880,  4  L.  R  A.  776: 
Carroll  v.  Inier-StaU  Bapid  Transit  Co.  107 
Mo.  668;  Morgan  ▼.  Durfee,  69  Mo.  469,  88 
Am.  Rep.  608.  In  Nebraska  it  is  adjudged  er- 
ror for  the  court  not  to  direct  a  verdict  in  a 
proper  case.  Atchison  d  N,  B.  Co.y.  Lores, 
4  Neb.  446;  Union  StoekTards  Co.  v.  Oonoyer, 
88  Neb.  488;  Hakanson  v.  Brodke,  86  Keb.  42. 
In  New  York  the  Jury  may  be  instructed  to  re- 
turn a  verdict  WiUiams  v.  Quite,  117  N.  Y. 
348. 6  L.  R.  A.  866;  People  Y.  Gook.BN.Y.  67,  69 
Am.  Dec.  451;  LinkaMfv.  Lombard,  187  N.  Y. 
417.  Id  New  Jersey  the  court  may  direct  a 
verdict.  Boehat  v.  North  Hudson  County  B. 
Co,  49  N.  J.  L.  446;  Phillips  v.  Pullen,  60  N. 
J.  L.  489;  Baldwin  v.  Shannon,  48  N.  J.  L. 
696.  It  is  also  the  practice  in  North  Carolina 
for  the  trial  court  to  direct  a  verdict.  Witt- 
kowHky  V.  Wasson,  71  N.  C.  461.  In  Pennsyl- 
vania the  trial  court  may  direct  a  verdict.  Hy- 
titt  V.  Johnston,  91  Pa.  196.  So  in  South  Car 
olina  the  same  practice  obtains.  Carter  v.  OH- 
rer  Oil  Co.  84  8.  C.  211.  In  Vermont  a  verdict 
may  be  directed  under  the  practice  prevailing 
in  that  state.  St.  Johnsbury  v.  Thompson,  59 
Vt.  800,  59  Am.  Rep.  781.  In  this  latter  case 
the  court  said,  viz:  "  There  being  no  conflict 
in  the  evidence  nor  any  dispuie  as  to  the  facts, 
there  was  nothing  to  be  submitted  to  the  jury. 
Thp  only  questions  to  be  determined  upon  the 
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evidence  were  questions  ot  law  which  could  be 
determined  only  by  the  court.  With  the  case 
thus  stated,  it  was  proper  and  lawful  for  the 
court  to  direct  the  verdict."  In  West  Vir^oia 
the  practice  of  durecting  a  verdict  prevails. 
Poling  V.  Ohio  Biver  B,  Co,  88  W.  Va.  646,  24 
L.  R.  A.  215;  Overby  v.  Chesapeake  dh  0,  R, 
Co.  87  W.  Va.  624;  Woolwins  t.  Chesapeake  S 
0.  R.  Co.  86  W.  Va.  829.  In  Wisconsin  it  is 
held  that  a  verdict  should  be  directed  in  a 
proper  case.  Dryden  v.  Britton,  19  Wis.  28; 
OuUer  V.  Hurlbut,  29  Wis.  162. 

It  thus  appears  from  a  review  of  the  cases 
that  the  practice  of  directing  a  verdict  prevails 
in  twenty-six  states,  with  constitutional  guar- 
anties in  respect  of  inviolability  of  trial  by  Jury 
similar  to  our  own.  Ab  pertinent  to  the  pres- 
ent investigation.  We  also  cite  the  different 
states  in  which  the  practice  of  ordering  an  in- 
voluntary nonsuit  prevails,  together  with  the 
reasons  given  by  some  of  the  courts  why  such 
a  practice  should  be  observed.  In  Caliiomhi, 
with  constitutional  provisions  precisely  similar 
to  our  own,  a  compulsory  nonsuit  may  be  or- 
dered by  the  court.  In  the  case  of  ainggold 
V.  Haven,  1  Cal.  115,  the  court  said:  *'If, 
therefore,  upon  a  given  state  of  facts,  a  court 
would  be  obliged  to  set  aside  a  verdict  of  the 
jury  as  against  the  evideoce,  we  see  do  reasoD  or 
propriety  in  submitting  such  facts  to  them  for 
their  consideration.  When  their  determination 
will  be  a  nullity,  why  compel  them  to  deliber- 
ate? Such  a  course  is  neither  creditable  to  the 
law,  nor  complimentary  to  the  jury.  Nor,  in 
adopting  the  practice  of  nonsuit,  is  there  to  be 
apprehended  any  danger  of  encroachment 
upon  the  rights  of  parties,  or  of  abridgment 
of  the  prerogatives  of  Juries.  .  .  .  We  are 
of  the  opinion,  therefore,  that  the  power  of  com- 
pulsory nonsuit  should  be  upheld."  In  Butler 
V.  Hyland,  89  Cal.  576,  the  court  said :  "A  mo- 
tion for  a  nonsuit  admits  the  truth  of  the  testi- 
mony introduced,  but  challenges  its  suffi- 
ciency." Fox  V.  SoutherwPac.  Co.  96  CaL  284; 
Warner  r,Darrou>,  91  C^l.  810;  Warren  y.  Mc- 
Gtll,  108  Cal.  158.  In  Connecticut  compul- 
sory nonsuits  are  allowed.  In  the  case  of 
Naugatuek  B.  Go.  v.  Waterbury  Button  Oo,  24 
(Jonn.  468,  the  court  said,  w,:  "The  clause  in 
the  Constitution,  which  provides  that  the  trial 
by  Jury  shall  remain  inviolate,  presents  no  ob- 
stacle to  this  legislation  [authorizing  nonsuitsj. 
Its  object  is  simply  to  preserve  a  jury  trial  m 

auestionsof  fact,  and  it  does  not  relate  to  ques- 
ons  of  law  with*  the  court.  The  Jury  nave 
nothing  to  do  with  the  relevancy  and  material- 
ity of  evidence;  or  with  inferences  of  law  from 
facts  fully  established  or  not  denied.  If  all 
the  facts,  claimed  to  be  proved  by  the  evi- 
dence of  the  plaintiff,  cannot,  if  true,  make 
a  prima  facie  case  for  him,  it  would  be  worse 
than  idle  to  proceed  further  with  the  trial. 
.  .  .  Besides,  this  mode  of  trying  a  question 
of  law  had  always  been  practiced  at  the  com- 
mon law,  and  was  familiarly  known  to  the  men 
who  framed  our  Constitution;  and  it  is  not  to 
be  believed  that  they  meant,  by  this  clause  in 
the  Constitution,  to  restrict  the  courts  and  the 
legislature  itself,  in  relation  to  this  ancient 
practice."  2  Thomp.  Trials.  §  2228.  In  Del- 
aware the  granting  of  an  involuntary  nonsuit 
is  within  the  discretion  of  the  court.  CrtJOS' 
dale  V.  Bright,  6  Houst.  (Del.)  62:  Flanagan  v. 
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Wilmington,  4  Houst.  (Del.)  548.  Id  Georgia 
a  court  can  order  a  nonsuit.  In  the  case  of 
AtiMtiny,  EcUford,  68  Ga.  206,  the  court  said: 
*'We  would  not  be  understood  as  holding  that, 
where  even  a  prima  facie  case  is  made  in  behalf 
of  the  plaintiff,  the  court  should  award  a  non- 
auit  at  law  or  dismiss  a  bill  in  equity.  But  if  the 
evidence  is  such  that,  admitting  all  the  facts 
proved  and  all  reasonable  deductions  from 
them  to  be  true,  the  plaiutiff,  on  all  the  proof, 
ought  not  to  recover,  then  the  cause  should 
be  nonsuited  or  dismissed."  In  Iowa  a  non- 
suit mfty  be  ordered  by  the  trial  court.  Eddyr. 
Wihon,  1  G.  Greene,  259;  Murphy  v.  Chicago, 
B.  I.  db  P.  R.  Co,  ^  Iowa,  661.  In  Ken- 
tucky  nonsuit  may  be  ordered.  Shay  v. 
Richmond  db  L.  Tump.  Boad  Co,  1  Bush, 
108:  BarreU  v.  Meek,  Sneed  (Ky.),  84.  In 
Blaine  the  court  has  power  to  order  a  non- 
suit. PerUy  v.  LitUe,  8  Me.  97;  Lyon  v.  SibUy, 
92  Me.  577;  Cooper  v.  Waldron,  60  Me.  80.  In 
Massachusetts  an  involuntary  nonsuit  may 
be  ordered  l^  the  trial  court.  Dati9  v.  Fall 
JUvor,  155  Mass.  96;  Atherton  v.  Broton,  14 
Mass.  158.  In  Michigan  the  same  practice  pre- 
vaUs.  In  Carver  v.  Detroit  d  S,  Pi.  Boad  Co, 
«1  Mich.  592,  the  court  said:  "  *There  is,  in 
every  case,  a  preliminary  question,  which  is 
one  of  law,  viz.:  whether  there  is  any  evidence 
on  which  the  jury  could  properly  find  a  ver- 
dict for  the  party  on  whom  the  onus  of  proof 
lies.  If  there  is  not  the  Judge  ought  to  with- 
draw the  question  from  the  jury,  and  direct  a 
nonsuit  if  the  onus  Is  on  the  plaintiff,  or  direct 
a  verdict  for  the  plaintiff  if  the  onus  is  on  the 
defendant'  The  rule  above  stated  may  be 
considered  as  that  now  established  in  the  Eng- 
lish courts.**  In  Minnesota  a  nonsuit  may  be 
ordered.  Plotter  v.  Meilen,  86  Minn.  122.  In 
Nebraska  nonsuit  may  be  ordered.  Atchison 
dbN.  H,  Co.  V.  Loree,  4  Neb.  450;  JfMM>uri  Val- 
ley Land  Co,  v.  BushneU,  11  Neb.  192;  Maney 
V.  Hardy,  18  Neb.  87.  So,  also,  in  Nevada  the 
same  practice  is  allowed.  Burns  v.  Bodefer, 
15  Nev.  59;  Cooper  v.  JBaciflc  Mut.  L,  Ins,  Co, 
7  Nev,  121.  A  noDsuit  may  be  ordered  in  New 
Hampshire.  Bailey  v.  KinibaU,  26  N.  H.  861; 
BUekney  v.  Stickney,  21  N.  H.  61.  In  New 
ITork  a  compulBory  nonsuit  may  be  ordered  by 
the  court.  In  the  case  of  Haring  v.  New  York 
dk  E.  B.  Co.  18  Barb.  15,  the  court  said: 
"But  when  upon  the  plaintiff's  own  showing, 
he  has  no  cause  of  action,  or  has  defeated  his 
claim  by  his  own  misconduct,  there  can  be  no 
propriety  in  requiring  the  Jury  to  pass  upon 
tiie  evidence.  For  if  the  jury  should  fi nd  a  ver- 
dict a^inst  the  law,  the  court  would  be  bound 
to  set  It  aside.  .  .  .  We  cannot  shut  our  eyes 
to  the  fact  that  in  certain  controversies  between 
the  weak  and  the  strong — between  an  humble 
individual  and  a  gigantic  corporation,  the 
sympaihies  of  the  human  mind  naturally,  hon- 
-estly,  and  generously,  run  to  the  assistance  and 
support  of  the  feeble,and  apparently  oppressed ; 
and  that  compassion  will  sometimes  exercise 
•over  the  deliberations  of  a  Juxr  an  influence 
which,  however  honorable  to  them  as  philan- 
thropists, is  wholly  inconsistent  with  theprin- 
ciples  of  law  and  the  ends  of  justice.  There 
is,  therefore,  a  manifest  propriety  in  with- 
drawing from  the  consideration  of  the  jury 
those  rases  in  which  the  plaintiff  fails  to  show 
a  right  of  recovery.'*    See  also  Pratt  v.  HuU, 
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18  Johns.  884;  Deyo  v.  New  York  C.  B,  Co. 
84  N.  Y.  9;  Wilds  v.  Hudson  River  B.  Co,  24 
N.  T.  480.  In  New  Jersey  the  court  is  per« 
mitted  to  order  an  involuntary  nonsuit.  Afh 
erigg  v.  New  York  db  E.  B.  Co.  80  N.  J. 
L.  460;  Central  B.  Co.  v.  Moore,  24  N. 
J.  L.  824.  So,  also,  in  the  state  of  Ohio,  the 
same  practice  prevails.  Ellis  v.  Ohio  Life  Ins. 
AT.  Co.  A.  Ohio  St.  628, 64  Am.  Dec.  610.  In 
this  case  the  court  held,  etc.;  '*The  law  of  every 
case,  in  whatever  form  presented,  beloues  to 
the  court;  and  it  is  not  only  the  right  of  the 
ludge,  but  a  solemn  duty,  to  decide  and  apply 
it.  He  must  determine  the  legal  requisites 
to  the  right  of  action,  and  the  admissibility  of 
the  evidence  offered  to  sustain  it.  When  all 
the  evidence  offered  by  the  plaintiff  has  been 
given,  and  a  motion  for  a  nonsuit  is  interposed, 
a  Question  of  law  is  presented,  whether  the 
evidence  before  the  jury  tends  to  prove  all  the 
facts  involved  in  the  right  of  action,  and  put 
in  issue  by  the  pleadings.  .  .  .  All  that  the 
evidence  in  any  degree  tends  to  prove  must  be 
received  as  fullv  proved;  every  fact  that  the 
evidence,  and  all  reasonable  inferences  from  it, 
conduces  to  establish,  must  be  taken  as  fully 
established.  .  .  .  But  where  he  has  given  no 
evidence  to  establish  »  fact,  without  which  the 
law  does  oot  permit  a  recovery,  he  has  nothing 
to  submit  to  the  jury:  and  the  determination 
of  the  court  that  the  fact  constitutes  an  essen- 
tial element  in  the  right  of  action  necessarily 
ends  the  case."  Id.  645,  646.  In  Oregon  a 
nonsuit  may  be  ordered.  Grant  v.  Baker,  12 
Or.  829;  Herbert  v.  Dufur,  28  Or.  462.  In  the 
case  of  Anderson  v.  North  Pac.  Lumber  Co. 
it  was  held  that,  where  there  is  no  evidence  to 
support  the  plaintiff's  case,  a  nonsuit  may  be 
properly  ordered.  21  Or.  281.  In  Penosyl- 
vania  a  nonsuit  may  be  ordered.  The  court 
held  in  the  case  of  Munn  v.  Pittsburgh,  40  Pa. 
871,  ffiz.:  "The  court  then  was  right  in  bold- 
ing  that  there  was  no  evidence  sufficient  in  law 
to  maintain  the  action,  and  in  directing  a  non- 
suit. The  complaint  that  the  constitutional 
riffht  of  trial  by  jury  has  been  violated  is  made 
without  due  consideration.  The  province  of  a 
jury  has  always  been  to  determine  facts. 
What  is  the  law  applicable  to  those  facts  has 
always  been  a  question  for  the  court.  In  or- 
dering the  nonsuit,  the  court  conceded  all  the 
facts  which  the  jury  could  have  found,  and 
simply  declared  that  under  the  law  as  appli- 
cable to  them  there  was  no  liability  on  the  part 
of  the  defendants."  The  practice  in  Rhode 
Island  permits  a  nonsuit.  Payton  v.  Sher- 
burne, 15  R.  I.  218.  In  South  Carolina  it  is 
held  that,  whenever  there  is  a  total  failure  of 
testimony  or  evidence  offered  to  a  jury  in  sup- 
port of  an  action,  it  is  "the  duty  of  the  judge 
to  order  a  nonsuit,  because  it  would  be  a  nuga- 
tory act  to  send  such  an  unsupported  cause  to 
a  jury.  But  wherever  there  was  testimony, 
although  of  a  doubtful  nature,  or  a  train  of 
facts  which  were  contradictory  in  themselves, 
or  which  admitted  of  different  interpretations, 
in  all  such  cases  the  court  ought  to  send  it  to 
the  jury."  Brown  v.  Frost,  2  Bay,  181,  182, 
1  Am.  Dec.  688;  Tumbull  v.  Ritiers,  8  McCord. 
L.  181,  15  Am.  Dec.  622;  Davis  v.  Columbia  <ft 
O.  B.  Co,  21  8.  C.  101.  In  the  last  case  it  was 
said:  ''In  fine,  the  rule  is,  where  there  is  any 
competent,  pertinent,  and  reUvant  testimony 
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offered  to  the  facts  in  dispute,  the  case  passes 
iDto  the  hands  of  the  juiy  and  beyond  the 
judge;  hut  where  no  such  testimony  is  offered, 
It  is  the  province  and  duty  of  the  judge  to  non- 
suit." In  Texas  the  same  practice  ^prevails. 
Foster  v.  Wells,  4  Tex.  101;  West  ▼.  Bagby,  13 
Tex.  84,  62  Am.  Dec.  513.  So  in  Wisconsin 
a  nonsuit  may  be  ordered.  Gardinier  ▼.  Otis, 
18  Wis.  461;  Woodtoard  w.IieReynolds,  1  Cband. 
(Wis.)  244. 

It  thus  appears  from  the  foregoing  examina- 
tion that  in  twenty-two  states  the  compulsory 
nonsuit  is  practiced  by  the  courts  under  con- 
stitutioos  which  provi'de  that  the  right  of  trial 
by  jury  shall  remain  ioviolate.  It  will  be  per- 
ceived, moreover,  that  in  every^  state  in  tbe 
Union  the  judge  is  allowed  to  withdraw  a  case 
from  the  jury  whenever  there  is  a  destitution 
of  any  competent,  relevant,  and  material  evi- 
dence to  support  the  issue;  and  this  authority 
is  exercised  either  by  directing  a  verdict,  sus- 
taining a  demurrer  to  the  evidence,  or  enforc- 
ing a  compulsory  nonsuit,  as  the  practice  may 
prevail  in  the  particular  state.  This  fact  is 
incontestable,  and  is  abundantly  shown  in  the 
overflow  of  cases  already  cited. 

But  it  is  argued  by  counsel  tor  plaintiff  in 
error  that,  whatever  may  be  the  practice  in 
other  states  of  the  Union,  the  adjudications  of 
this  court  are  against  either  form  of  practice, 
and  necessarily  so,  since  the  Constitution  of 
Tennessee  not  only  secures  the  right  of  trial  by 
jury,  but  further  declares  that  "judges  shall 
not  charge  juries  with  respect  to  matters  of 
fact,  but  may  state  the  testimony  and  declare 
the  law."  As  already  seen  the  first  clause  in 
respect  of  the  right  of  trial  by  jury  is  found  in 
the  constitutions  of  all  the  states  in  one  form  or 
another,  but  the  latter  clause  is  found  in  the 
organic  law  of  only  Ave  states.  We  do  not 
think  the  latter  clause  adds  anything  to  the 
prohibition  contained  in  the  first  clause.  The 
right  of  trial  by  jury  ex  vi  termini  means  that 
judges  shall  not  charge  juries  with  respect  to 
matters  of  fact,  but  the  settlement  of  all  dis- 
puted facts  shall  be  left  exclusively  to  (heir 
province.  This  court,  in  the  case  of  Ivey  v. 
Hodges,  4  Humph.  155,  stated  that  the  object 
of  this  provision  of  our  Constitution  was  "to 
put  a  stop  to  the  practice  of  summing  up  as 
it  was  and  is  yet  practiced  in  the  courts  of 
Great  Britain,"  etc., "  which  consists  in  telling 
the  jury  not  what  was  deposed  to,  but  what 
was  proved."  In  other  words,  the  court  held 
that,  where  there  is  a  conflict  in  the  testimony, 
the  jud^e  may  state  the  testimony,  but  is  pro- 
hibited from  declaring  what  facts  are  proved. 
In  the  case  of  Catlett  v.  8t.  Louis,  I.  M,  db  8. 
R.  Co.  57  Ark.  461,  a  similar  provision  of  the 
Constitution  of  Arkansas  was  drawn  in  qiies- 
tion  as  late  as  1898.  The  court  said:  "This 
provision  shears  the  judge  of  a  part  of  his 
magisterial  functions,  but  it  confers  no  new 
power  upon  the  jury.  It  was  the  jury's  prov- 
ince, before  this  provision  wos  ordained,  to  pass 
only  upon  questions  of  fact  about  which  there 
was  some  real  conflict  in  the  testimony,  or 
where  more  than  one  inference  could  reasonably 
be  drawn  from  the  evidence.  The  Constitution 
has  not  altered  their  province.  It  commands 
the  judge  to  permit  them  to  arrive  at  their  con- 
clusion without  any  suggestion  from  him  as  to 
his  opinion  about  the  facts.  Ab  Judge  Battle  ex- 
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pressed  it  in  Sliarp  v.  State,  51  Ark.  151:  Th^ 
manifest  object  of  this  prohibition  was  to  give 
the  parties  to  the  trial  the  full  benefit  of  the 
judgment  of  the  jury,  as  to  facts,  unbiaaed 
and  unaffected  b^  the  opinion  of  the  judges.*' 
If  there  is  no  evidence  to  sustain  an  issue  of 
fact,  the  judge  only  declares  the  law  when  be 
tells  the  iury  so.  *The  legal  sufficiency  of 
proof  and  the  moral  weight  of  legally  sufll- 
cient  proof  are  very  distmct  in  legal  idea. 
The  first  lies  within  the  province  of  the  court, 
the  last  within  the  province  of  the  jory.^ 
Wheeler  v.  Schroeder,  4  R  I.  883." 

It  will  be  found  that  the  practice  in  the  five 
states  whose  constitutions  embody  this  addi- 
tional clause  sanctions  either  the  compulsory 
nonsuit  or  the  right  of  the  judge  to  direct  a 
verdict;  in  either  case  confessedly  a  more  radi- 
cal procedure  than  the  demurrer  to  the  evi- 
dence.   Thus  far  we   have  not  noticed  the 
practice  in  our  own  state,  but  now  proceed  te 
examine  the  authorities  on  the  sublect.    And. 
in  the  first  place,  it  may  be  conceded  that  the 
involuntaxy  nonsuit  has  no  foothold  in  our 
practice.    The  question  arose  in  the  case  of 
Bacon  v.  Parker,  decided  by  this  court  in  1800, 
and  reported  in  2  Overt  (Tenn.)  55.    Judge 
Overton,  speaking  for  the  court,  said:    *^The 
practice  in  England  and  this  country  differs 
on  this  ground.    Here,  as  well  as  in  North 
Carolina,  in  common  cases,  the  court  never 
compels  a  nonsuit  or  gives  judgment  to  that 
effect,  but  with  the  consent  of  the  party  non- 
suited.   In  England,  the  practice  is  understood 
to  be,  that  the  court  will  order  a  judgment  of 
nonsuit  to  be  entered,  whenever  it  clearly  per- 
ceives, the  plaintiff  fails  in  proving  his  case^ 
supposing  his  evidence  to  be  true;  or  where  no 
evidence  is  given  on  his  part    .  .  .  Which  is 
the  better  method  is  immaterial,  since  our 
practice  seems  to  be  settled."    The  next  re- 
ported case  is  that  of  Scruggs  v.  Brackin,  de- 
cided  in  1838,  and  reported  in  4  Terg.  528. 
In  that  case  it  appeare4.  the  trial  court  had  or* 
dered  a  nonsuit     Peek;  J.,  in  delivering  the 
opi n ion  of  the  court,  said :    '  'This  is  erroneous. 
The  court  bad  a  right  to  judge  of  the  admissi- 
bility of  the  evidence  offered,  and  to  reject  it 
if  inadmissible.    But   no  case  is  recollected 
where  our  courts  have  tolerated  the  practice  of 
ordering  a  nonsuit    This  is  sufficient  to  re- 
verse the  judgment"    The  next  reported  case 
is  that  of  Hunter  v.  Sevier,  7  Yerg.  184,  in 
which   Catron,   Ch.    J.,  said:    "But  in  this 
state  the  courts  have  at  all  times  been  holden 
not  to  have  the  power  to  order  a  nonsuit  for 
want   of   proof.    The   plaintiff   is   to  judge 
whether  his  case  is  made  out,  and  if  he  sees 
proper  to  let  a  verdict  go  against  him  it  is  bia 
oversight."    So  in  the  case  of  Littl^ohn  v. 
Fowler,  5  Coldw.  288,  it  was  held  that  under 
our  Constitution  the  plaintiff  has  the  right  to 
have    his  evidence,   whether  slight  or  full, 
passed  upon  by  the  jury,  and  that  the  courts 
have  no  power  to  order  a  nonsuit    These  cases 
do  not  decide  the  question  we  are  now  investi- 
gating.   For  the  same  reason  the  Tennessee 
cases  cited  by  counsel  for  plaintiff  in  error  in 
respect  of  the  right  of  the  trial  court  to  direct 
a  verdict  are  not  controlling   in    this  case. 
Those  cases  presented  controverted  questions 
of  fact  mnterial  to  the  settlement  of  the  issue, 
which  belonged  exclusively  to  the  jury.    Such 
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'Were  the  cases  of  Kirfland  v.  Mf>ntfjomery,  1 
Swao,  453:  Ayre$Y.  MouUon,  5  CoMw.  154; 
Jiabinson  v.  J^uiniUe  dt  N.  R.  Co,  2  Lea,  504; 
'ffregarff  ▼.  UnderMU,  6  Lea,  207;  Jone»  v. 
€!herokM  Iron  Qo,  14  Lea,  157:  Cantrell  v. 
JCnoxviOe,  C.  O.  d:  L,  R.  Co.  00  Tenn.  688. 
As  stated  by  the  United  States  Supreme  Court, 
tbe  differeDce  between  compulsory  nonsuit  and 
directing  a  verdict  **is  rather  a  matter  of  form 
than  of  substance,  except  in  the  case  of  a  non- 
suit a  new  action  may  be  brought,  whereas  in 
the  case  of  a  verdict  the  action  is  ended." 
^^seanpan  v.  Winchester  Repeating  Arms  Co.- 
103  U.  8.  264,  26  L.  ed.  541.  But,  whatever 
the  points  of  similarity  or  divergence,  it  is  in- 
disputable that  neitt'icr  form  of  practice  pre- 
vails in  this  state.  While  this  is  true,  we  have 
at  least  one  precedent  where  the  practice  of 
demurring  to  the  evidence  was  recognized.  It 
is  found  in  the  case  of  Bedford  v.  Ingram,  5 
Hayw.  (Tenn.)  155,  and  decided  in  1818. 
That  was  an  a(?tioii  by  Ingram  against  John 
K.  Bedford,  administrator  of  Thomas  Bedford, 
deceased,  for  work  and  labor  done  and  ma- 
terials furnished.  The  first  seven  counts  in 
the  declaration  were  upon  an  assumpsit  by  (he 
intestate.  The  eighth  count  alleged  that  the 
plaintilT  and  the  defendant  administrator,  after 
the  death  of  Thomas  Bedford,  accounted  to- 
other concerning  divers  sums  of  money  due 
and  owing  to  the  plaintiff  by  said  Thomas 
Bedford  in  bis  lifeiime;  and  on  the  account 
atated,  the  defendant,  as  administrator,  was 
found  in  arrears  to  the  plaintiff,  Insram,  in 
the  sum  of  $1,100,  and,  being  so  indented,  he 
promised  to  pay.  Nonassumpsit  was  pleaded 
to  said  eighth  count.  This  court  siid:  '  'In 
the  progress  of  the  cause,  the  defendant's 
<x>ansel  demurred  to  the  evidence  (which  de- 
murrer contains  the  whole  of  the  evidence 
^iveo  on  the  part  of  the  plaintiff),  and  offered 
to  admit  of  record  that  the  whole  of  the  evi- 
dence, together  with  every  legal  and  just  in- 
ference thereupon,  were  facts  in  this  cause, 
and  thereupon  prayed  the  court  to  allow  the 
demurrer,  and  direct  the  adverse  party  to  join 
therein;  which  the  court  refused  unless  the  de- 
murrant would  expressly  admit  of  record  that 
an  account  had  been  stated  between  the  par- 
ties. To  this  opinion  of  the  court  defendant 
excepted.  The  jury  found  that  Thomas  Bed- 
ford [the  intestate]  did  assume  as  the  plaintiff 
bath  alleged  in  the  first  seven  counts  in  the 
declaration,  .  .  .  and  further  say  that  the 
defendant  [administrator]  did  assume  as  the 
plaintiff  hath  alleged  in  the  eighth  count  [which 
was  upon  the  account  stated].  As  to  the  de- 
mnrrer  to  evidence,  where  either  party,  for 
instance,  the  defendant  below,  cannot  prevail 
by  showing  the  testimony  inadmissible  to  have 
it  rejected,  but  says  that  the  evidence  itself, 
though  competent  to  be  received,  and  though 
It  maintain  the  fact  which  it  is  offered  to  prove, 
does  not  still  in  law  maintain  the  case  of  the 
plaintiff,  but  is  afraid  the  jury  will  misapply 
the  law  if  they  determine  both  the  law  and 
fact,  and  at  the  same  time  fears  that  they  will 
Dot  give  a  special  verdict,  leaving  the  laW  for 
the  court  to  apply:  then,  by  demurrer  to  evi- 
dence, he  mav  cause  the  fact  to  appear  as  satis- 
Jnctiirily  as  if  stated  in  a  special  verdict.  If, 
therefore,  the  evidence  demurred  to  be  parol 
and  circumstantial,  upon  which  the  jury  may 
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infer  the  fact  it  is  offered  to  establish,  then  the 
demurrant  must  admit  the  fact  in  the  samo 
way  as  a  special  verdict  would  state  it.    Upon 
a  special  verdict  the  court  cannot  make  any 
inference  from  evidence,  however  plain  and 
irresistible  that  inference  may  be.    So,  like- 
wise, the  court  cannot  do  so  upon  evidence 
stated  in  a  demurrer.     It  will  not  do  for  the 
demurrant  to  say,  'I  agree  the  court  may  infer 
all  that  the  jurv  legally  might,'  for  the  judges 
cannot  respond  to  a  question  of  fact.     .    .    . 
The  demurrer  to  evidence  being  in  place  of  a 
special  verdict,  must  have  the  same  certainty 
in  all  respects,  and  not  leave  it  to  the  court  to 
make  inferences,  which  they  have  no  more 
right  to  do  in  this  case  than  in  that  of  the  spe- 
cial verdict,  which  in  short  they  have  no  right 
to  do  in  any  case.    .    .    .    This  can  only  be 
avoided  by  requiring  the  demurrant  to  admit 
the  facts,  the  same  that  a  jury  might  find,  and 
then  the  court  will  have  nothing  to  do  but  ap- 
ply the  law.    .    .    .    As  in  the  present  in- 
stance, the  demurrant  did  not  offer  to  admit 
any  fact  whatever,  but  only  to  leave  it  to  the 
court  to  make  Inferences,  therefore  the  plain- 
tiff below  ought  not  to  have  been  compelled  to 
join  in  the  demurrer.     Whether  the  evidence 
offered  be   conducive  to  the  fact,  in  other 
words,  whether  it  be  competent  to  be  received 
towards  the  establishment  of  the  fact,  the  judge 
determines.    .    .    .    But  if  the  evidence  be 
received,  then  how  far  it  conduces  to  the  proof 
is  for  the  jury  to  determine:  and  he  that  de- 
murs must  admit  the  fact  it  conduces  to  prove, 
and  which  a  jury  might  infer  from  it;  other- 
wise, you  take  from  the  party  producing  the 
evidence  the  benefit  of  the  conclusion  which 
the  jury  might  make  in  his  favor,  if  the  cause 
were  not  taken  from  them.    .    .    .    There- 
fore the  demurrant  ought  distinctly  and  un- 
equivocally to  admit  in  his  demurrer  to  such 
circumstantial  evidence  that  the  defendant  did 
account  with  the  plaintiff,  and  promise  to  pay 
as  stated  in  the  declaration,  or  ought  to  with- 
draw his  demurrer,  and  leave  it  to  a  jury  to 
say  whether  the  facts  were  so  or  not.    The  cir- 
cuit court  did  not  err  in  refusing  to  compel  the 
plaintiff  below  to  join,  and  in  leaving  to  the 
jury  to  decide  upon  the  evidence.    We  concux 
with  the  doctrine  laid  down  in  2  H.  Bl.  187." 
It  is  obvious  that  in  this  case  the  practice  of 
demurring  to  the  evidence  is  distinctly  recog- 
nized and  there  is  no  suggestion  that,  when 
properly  understood,  it  violates  any  provision 
of  the  Constitution.    The  real  point  at  issue 
was  whether  there  had  been  an  account  slated 
(ineimul  eomputoisenC)  between   the  plaintiff 
and  the  administrator  of  Thomas  Bedford,  de- 
ceased, and  the  plaintiff  relied  on  circumstan- 
tial evidence  to  establish  the  affirmative  of  that 
proposition.    The  court  held  that  the  plaintiff 
could  not  be  compelled  to  join  in  the  demurrer 
unless  the  demurrant  would  expressly  admit 
of  record  that  an  accowot'lrad  been  stated  be- 
tween the  parties,  since  there  were  circum- 
stances in  proof  from  which  the  jury  might 
fairly  deduce  that  inference.    The  court  ex- 
pressly approved  the  rule  laid  down  in  the 
leading  case  of  Oibaon  v.  Hunter,  2  H.  Bl.  187, 
namely:    On  a  demurrer  to  circumstantial  evi- 
dence the  part^  offering  the  evidence  is  not 
obliged  to  join  m  the  demurrer  unless  the  party 
demurring  will  distinctly  admit  upon  the  reo- 
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ord  every  fact  and  every  conclusion  wbich  the 
evidence  offered  conduces  to  prove.  The  Lord 
Chief  Justice  Eyre,  among  other  things,  made 
this  sententious  statement  of  the  law,  namely: 
"My  lords,  in  the  nature  of  the  thing,  the  ques- 
tion of  law  to  arise  out  of  the  fact  cannot  arise 
till  the  fact  is  ascertained.  It  is  the  province 
of  a  jury  to  ascertain  the  fact  under  the  direc- 
tion and  assistance  of  the  judge,"  etc.  'The 
matter  of  fact  being  confessed ,  the  case  is  ripe 
for  judgment  in  matter  of  law  upon  the  evi- 
dence, and  mav  then  be  properly  withdrawn 
from  the  Jury,  etc.  That  case  was  an  action 
by  the  holder  against  the  acceptors  of  a  bill  of 
exchange,  payable  to  a  fictitious  payee  or  order, 
and  which,  after  the  acceptance,  had  been  in- 
dorsed by  the  drawers  in  the  name  of  the  ficti- 
tious payee  for  valuable  consideration  to  the 
plaintiff.  The  latter  exhibited  evidence  of  a 
long  course  of  dealing  in  similar  bills  between 
the  drawers  and  acceptors  for  the  purpose  of 
raising  a  presumption  from  those  circumstan- 
tial facts  that  the  defendants  at  the  time  of  ac- 
cepting the  bill  knew  the  paper  to  be  fictitious, 
and  of  then  urging  as  matter  of  law  that,  if 
this  presumption  was  established,  the  defend* 
ants  were  bound  by  their  acceptance.  To  this 
evidence  the  defendants  demurred,  without 
admitting  upon  the  record  their  knowledge,  at 
the  time  of  accepting  the  bill,  that  the  payee 
was  fictitious,  and  the  plaintiff  joined  m  de 
murrer.  But  it  was  resolved  in  the  House  of 
Lords,  Chief  Justice  Eyre  delivering  the  unani- 
mous opinion  of  the  judges,  that,  because  the 
defendant's  knowledge  of  the  payee  being  a 
fictitious  person  was  not  expressly  admitted  on 
the  record,  the  point  of  law  intended  to  be 
raised  by  the  demurrer  could  not  arise  upon 
the  record,  and,  consequently,  that  no  Judg- 
ment could  be  given  upon  the  demurrer. 
Gould,  PI.  §  66. 

The  case  at  bar  is  not  to  be  assimilated  to  the 
case  of  Gibson  v.  Hunter  nor  to  the  case  of 
Bedford  v.  Ingram,  5  Hayw.  (Tenn.)  155,  for 
the  reason  that  it  does  not  present  a  case  of 
circumstantial  evidence  tending  to  prove  any 
particular  fact  fixing  liability  upon  the  com- 
pany, and  which  must  be  expressly  admitted 
upon  the  record.  But,  conceding  all  the  facts 
proved  by  plaintiff  to  be  true,  and  admitting 
ail  proper  and  legal  Inferences  which  may  be 
deduced  therefrom,  there  is  no  foundation 
whatever  for  any  liability  against  the  company. 
Both  cases,  however,  distinctly  recognized  the 
demurrer  to  the  evidence  as  an  established 
practice  of  the  common  law.  In  this  state  the 
practice  fell  into  disuse,  and,  so  far  as  any  re- 
ported case  would  indicate,  remain^  in  desue- 
tude since  Bedford  v.  Ingram.  In  the  mean- 
time the  practice  has  been  ingrafted  upon  the 
jurisprudence  of  other  states,  while  the  Judi- 
ciary as  well  as  the  bar  of  this  state  have  fre- 
quently observed  the  necessity  of  such  a  prac- 
tice to  prevent  injustice  in  the  misapplication 
of  law  bv  juries.  As  stated  by  Judge  McKin- 
ney  in  Whirtey  v.  Whiteman,  1  Head,  616: 
**In  trials  by  jurv  the  court  is  to  decide  ques 
tions  of  law:  and  the  jury,  questions  of  fact. 
.  .  .  The  truth  of  the  facts  and  circum- 
stances offered  in  evidence,  in  support  of  the 
allegations  on  the  record,  must  be  determined 
by  the  jury.  But  it  is  for  the  court  to  decide 
whether  or  not  those  facts  and  circumstances, 
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if  found  by  the  jury  to  be  true,  are  sufficient, 
in  point  of  law,  to  maintain  the  allegations  in 
the  pleadings.  And  this  must  be  done  in  one 
of  two  modes,  eith^  the  court  must  inform 
the  Jury,  hypothetically,  whether  or  not  the 
facts  which  the  evidence  tends  to  prove  will, 
if  established  in  the  opinion  of  thejurv,  satisfy 
the  allegations;  or,  the  Jury  must  ond  the  fact* 
specially,  and  then  the  court  will  apply  the 
law,  and  pronounce  whether  or  not  the  facts  so 
found  are  sufficient  to  support  the  averment* 
of  the  parties.  .  .  .  The  principles  of  law 
by  which  the  jury  must  be  governed  in  find- 
ing a  verdict  cannot  be  left  to  their  arbitrary 
determination.  The  rights  of  parties  must  m 
decided  according  to  the  established  law  of 
the  land,  as  declared  by  the  legislature,  or  ex- 
pounded by  the  courts,  and  not  according  to 
what  the  lury,  in  their  own  opinion,  may  sup- 
pose the  law  is,  or  ought  to  be.  Otherwise, 
the  law  would  be  as  fluctuating  and  uncertain 
as  the  diverse  views  and  opinions  of  different 
juries  in  regard  to  it"  No  clearer  definition  of 
the  distinct  provinces  of  court  and  jury  is  to 
be  found  in  our  books  than  in  this  masterpiece 
of  Judge  McEinne^.  In  that  opinion  we  find 
an  express  recognition  of  the  practice  of  re- 
quiring a  special  verdict  upon  the  facts  in  order 
that  the  court  may  make  an  application  of  the 
law.  When  it  appears  there  is  no  conflict  in 
the  evidence,  but  the  facts  are  all  admitted,  we 
fail  to  perceive  what  is  to  be  submitted  to  the 
jury.  And  if  the  court  may  apply  the  law 
upon  a  special  verdict  settling  controverted 
facts,  why  may  not  the  court  make  application 
of  the  law  upon  facts  which  are  undisputed, 
and  are  all  admitted  by  the  demurrer  of  the 
defendant?  The  Supreme  Court  of  the  United 
States,  in  Louisville  dt  N,  R,  Co.  v.  Woodson, 
184  U.  S.  614,  83  L.  ed.  1082,  a  case  appealed 
from  the  supreme  court  of  Tennessee,  had  oc- 
casion to  examine  the  act  of  1801,  which  pro- 
vides that  "not  more  than  two  new  trials  shall 
be  granted  to  any  party  in  any  action  at  law, 
or  upon  the  trial  by  a  jury  of  an  issue  of  fact 
in  equity."  Chief  Justice  Fuller,  after  review- 
ing the  decisions  of  this  court  construing  the 
statute,  and  also  several  cases  defining  the  prov- 
ince of  the  Jury  in  the  settlement  or  disputed 
facts,  said,  %iz,:  '*From  these  decisions  it  is 
clear  that  in  Tennessee,  as  elsewhere,  although 
the  jury  are  the  judges  of  the  facts,  yet  the 
judge  has  power  to  set  aside  the  verdict  when, 
in  his  judgment,  it  is  against  the  weight  of  the 
evidence,  but  that  that  supervisory  power  can- 
not be  exercised  under  the  statute  when  the 
triers  of  the  facts  have  three  times  determined 
them  the  same  way.  This  manifestly  refers 
to  a  state  of  case  where,  in  the  opinion  of  the 
judge,  the  verdict  should  have  been  otherwise 
than  as  rendered,  because  of  the  insufficiency 
of  the  evidence  to  sustain  it,  but  not  to  a  case 
where  there  is  no  evidence  at  all,  .  .  • 
while,  on  the  other  hand,  the  case  should  be 
left  to  the  jury,  unless  the  conclusion  follows, 
as  matter  of  law,  that  no  recovery  can  be  had 
upon  any  view  which  can  be  properly  taken 
of  the  facts  the  evidence  tends  to  establish. 
.  .  .  In  such  case  the  practice  of  a  demur- 
rer to  the  evidence  can  be  resorted  to,  or  a  mo- 
tion to  exclude  the  evidence  frona  the  jury,  or 
to  instruct  them  that  the  plaintiff  cannot  re- 
cover, which  motions  are  in  the  nature  of 
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demnmrs  to  eTideoce,  though  less  techDtcal, 
and  have  in  many  of  the  states  saperseded  the 
smcient  practice  of  a  demurrer  to  evidence. 
.  .  .  Such  a  motion,  like  the  demurrer  to 
evidence,  admits  not  only  what  the  testimonv 
proves,  hut  what  it  tends  to  prove.  The  ulti- 
mate  facts,  in  other  words,  are  admitted.  In 
Bacon  v.  Parker,  2  Overt.  (Tenn.)  67,  it  was 
decided  that  an  involuntary  nonsuit  could  not 
be  entered,  but  a  demurrer  to  evidence  was  al- 
lowed in  Bedford  v.  Ingram,  5  Hay  w.  (Teon.), 
165,  and  it  must  be  that,  as  the  duty  de- 
'volves  upon  the  judg^  to  declare  the  law,  he 
may  be  requested,  in  some  form,  to  advise  the 
jury  that  the  plaintiff  cannot  recover  when  that 
is  the  conclusion  of  law  arising  upon  the  record, 
and  should  do  so  though  not  specifically  di- 
rected. It  is  true  that  it  was  held  in  Kirtland 
▼.  Montgomery,  1  Swan,  452,  that  it  was  error 
for  the  trial  judge  te  assume  to  answer  both  the 
questions  of  law  and  the  questions  of  fact  in- 
Tolved  in  that  case,  which  was  one,  however, 
in  which  there  was  evidence  raising  questions 
of  fact  to  be  determined;  and  in  Ayreey.  Afoul- 
ion,  5  Coldw.  154,  it  was  held  error  in  the  cir- 
cuit Judge  to  charge  the  Jury  that  from  the 
facts  as  proved  the  plaintics  were  'entitled  to 
recover  of  the  defendant  the  sum  sued  for,'  be- 
cause 'the  facts  to  be  deduced  from  the  evi- 
dence must  be  left  exclusively  to  the  jury.'  But 
that  also  was  a  case  where  it  evidently  did  not 
follow  from  the  ultimate  facts  that  the  plain- 
tiffs were  entitled  as  matter  of  law  to  recover 
as  stated .  To  the  same  effect  is  Cata  v.  Will- 
iame,  2  Coldw.  289,  where  it  was  ruled  that,  if 
the  charge  of  the  trial  Jud|^  be  equivalent  to  a 
determination  of  the  facts  mvolved,  a  new  trial 
would  be  granted.'  This  is  and  must  be  so, 
whenever  there  are  deductions  of  fact  to  be 
drawn  by  the  jury,  but  where  that  is  not  the 
case,  although  a  direct  instruction  to  return  a 
▼erdict  for  the  defendant  may  not  be  in  ac- 
cordance with  the  practice  in  Tennessee,  yet 


the  decision  showed  that  the  question  whether 
a  recovery  can  be  had  at  all,  or  not,  can  be  pre- 
sented in  some  appropriate  form  in  that  state." 
See  also  East  Tennessee,  V.  d  G.  B.  Co,  t. 
Mdkoney,  89  Tenn.  882. 

We  hold  that  an  appropriate  form  for  deter- 
mining  whether,  as  a  matter  of  law,  any  re- 
covery can  be  had  or  liability  fixed  against  the 
defendant  upon  facts  which  are  not  disputed, 
is  by  demurring  to  the  evidence.  This  form 
of  practice  is  expressly  sanctioned  by  an  ad- 
judication of  this  court  which  has  never  l)eea 
overruled,  th3ugh  it  may  be  conceded  that  the 
practice  is  cumbersome  and  antiquated.  In  the 
nature  of  things,  it  can  seldom  bis  successfully 
invoked,  for  the  reason  that  if,  upon  any 
rational  or  legitimate  view  of  the  evidence,  a 
prima  facie  case  is  made  out,  "or  if  the  testi- 
mony be  doubtful,  or  the  trend  offsets  contra* 
dictory  in  themselves,  or  admit  of  different 
interpretations  by  fair-minded  men,"  the  case 
must  be  submitted  to  the  jury.  Moreover,  the 
practice  is  attended  with  the  danger  that,  if 
unsuccessful,  the  prevailing  party  is  entitled  to 
final  judgment,  and  an  immediate  assessment 
of  his  damages.  2  Elliott,  Qen.  Pr.  §^  865- 
870.  In  the  present  record  we  are  confronted 
with  a  perfectly  plain  case,  in  which  no  lia- 
bilitv  is  established  against  the  defendant  upon 
the  facts,  or  upon  any  reasonable  or  legitimste 
inference  that  may  be  made  upon  such  facts. 
The  law  of  every  case,  in  whatever  form  pre- 
sented, belongs  to  the  court.  It  is  not  only  the 
prerogative  of  the  Judge,  but  a  solemn  duty  to 
declare  it.  The  defendant  in  this  case  is  en- 
titled to  the  Judgment  of  the  law  upon  the  un- 
disputed facts  found  in  the  record.  Our  duty 
is  imperative,  and,  being  of  opinion  that  in  no 
view  of  the  facts  shown  in  evidence  is  any  lia- 
bility made  out  against  the  defendant  com- 
pany, we  affirm  the  judgment  of  the  Cireuit 
Court. 
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1.  The  aaenmptioii  of  the  ohrioiu  risks 
of  uttf^narded  oo^^  wheels  by  an  employee, 
who  thus  waives  tbe  protection  of  a  statute  re- 
qulrinir  them  to  be  Ruarded,  is  not  In  oontraven- 
tion  of  public  policy. 

8.  IMsregra'd  of  the  statutory  duty 
properly  to  guard  the  oog-wheels  of 

a  machine,  wbloh  Is  Imposed  by  Laws  1800,  obap. 
89ft,  p.  766, 1 12,  does  not  render  an  employer  liable 
to  an  employee  whose  band  was  oauirbt  In  such 
wheels  wbere  tbe  risk  was  obvious  and  was 
somed  by  engaging  In  tbe  work. 

CPebmary  18, 1800.) 


NOTS.— As  to  the  effect  of  a  disregard  of  statu- 
tory duty  upon  the  doctrine  of  contributory  neg- 
hgenoe,  ve  also  note  to  Bowles  v.  K^re  (Yt.)  21  L. 
B.  A.TSL  -     -  ^~  -  - 

t2  Ii.R.A« 


I  A  PPEAL  by  defendants  from  an  order  of  the 
I  J\  General  Term  of  the  Supreme  Court,  Fifth 
Department,  granting  a  new  trial  after  the  en- 
try of  a  nonsuit  at  the  Erie  County  Circuit  ia 
an  action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused  by 
defendants'  negligence.     Bevereed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  G.  MilbnrDt  for  appellant: 

Tlie  risk  in  cleaning  the  machine  with  the 
cog-wheels  unguarded,  as  they  were  during  the 
entire  period  of  her  service,  was  obvious  and 
known  to  the  plaintiff,  and  was  therefore  as- 
sumed by  her. 

Wright  V.  New  York  C.  B.  Co,  35  N.  Y.  566^ 
Qibeon  v.  Erie  B  Co,  68  N.  Y.  462,  20  Am. 
Rep.  552;  I>e  Forest  v.  Jewett,  88  N.  Y.  264; 
Pouiers  V.  New  York,  L.  B,  A  W.  B,  Co.  98  N. 
Y.  274;  Marsh  v.  Chiekenng,  101  N.  Y.  8M; 
Sweeney  v.  Berlin  db  J,  Envelope  Co.  Id.  520; 
ShoM  V.  Sheldm,  108  N.  Y.  667;  Rickey  v. 
Taaire,  105  N.  Y.  26;  Appel  v.  Buffalo,  N,  7. 
db  R  B,  Co.  Ill  N.  Y.  560;  Buckley  v.  Qutia 
PerchadkB.  Mfg.  Co.  118 N.Y.  540;  WiUiams 
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▼.  DOaware,  L,  d  W,  R  Co.  116  N.  T.  628; 
Crown  V.  0?t,  140  N.  Y.  450. 

As  this  act  merely  provides  that  oog-wheels 
shall  be  guarded,  it  does  not,  in  the  absence  of 
provisions  having  that  effect,  abrogate  the  rule 
that  if  the  employee  knows  they  are  unguarded 
and  appreciates  the  risk  he  cannot  call  upon 
his  employer  for  personal  indemnity  in  case  of 
resulting  injury. 

WiVy  V.  MuUethf,  78  N.  Y  810. 84  Am.  Rep. 
586;  Freeman  v.  OUm  Falls  Paper  Mia  Co,  70 
Hun,  580,  Affirmed  142  N.  Y.  680;  White  v. 
Wiitemann  Lithographic  Go.  181  N.  Y.  681; 
<yMaley  v.  South  Boston  Gaslight  Co,  168  Mass. 
185;  Uoodridge  v.  Washington  Mills  Co.  160 
Mass.  284;  Hritton  ▼.  Great  Western  Cotton 
€%?.  L.  R  7  Exch.  180;  CamMU  v.  W<yrth,  5  El. 
^  Bl.  855;  McRiekard  v.  Flint,  114  N.  Y.  222. 

Mr.  H«  C.  Day,  for  respondent: 

A  master  is  bound  to  use  all  reasonable  care, 
diligence,  and  caution  in  providing  for  the 
safety  of  those  in  his  employ,  and  to  furnish 
for  their  use  in  his  work,  safe,  sound,  and  suit- 
able tools,  implements,  appliances,  and  ma- 
chinery in  the  prosecution  thereof,  and  keep 
the  same  in  repair. 

Benzing  ▼.  Sieinway  A  Sons,  101  N.  Y.  547; 
McGovem  v.  Central  Vermont  R.  Co.  128  N. 
Y.  280;  Ford  v.  lAike  Shore  A  M.  S.  R.  Go.  124 
N.  Y.  408.  12  L.  R  A.  464. 

A  master  employing  a  servant  owes  to  him 
a  duty  while  in  such  employ  to  "use  reason- 
able care,  diligence,  and  caution  in  providing 
for  his  safety,  and  furnish  for  his  use,  in  his 
work,  safe,  sound,  and  suitable  tools,  imple- 
ments, appliances,  and  machinery  in  the  prose- 
cution thereof,  and  keep  the  same  in  repair." 

The  servant,  upon  entering  the  master's  em- 
ploy, assumes  and  consents  to  assume  only  the 
ordinary  risks  incident  to  the  service. 

Employers  or  masters  cannot  avail  them- 
selves of  this  assent,  unless  tbey  take  reason- 
able precaution  to  insure  the  servant's  safety 
while  in  the  performance  of  his  duties. 

The  master  can  claim  no  exemption  from 
liability  for  injuries  sustained  by  a  servant, 
when  such  injuries  are  traced  to  the  employers' 
failure  to  take  such  precautions  for  the  serv- 
ant's safety  as  are  enumerated  in  the  first  above 
principle. 

The  master  can  gain  no  exemptions  for  liabil- 
ity to  his  servant  by  reason  of  his  long  delay 
and  neglect  in  performing  a  positive  legal  duty 
resting  upon  him. 

Ford  V.  Lake  Shore  eft  M.  S.  R.  Co.  supra. 

The  failure  to  perform  a  duty  imposed  by 
statute,  when,  as  the  consequence,  an  injury 
results  to  another,  is  evidence  upon  the  ques- 
tion of  negligence  of  the  party  charged  with 
such  failure. 

McRiekard  ▼.   Flint,   114  N.  Y.   223;  Mc 
Tjaughlin  v.  Armfidd,  58  Hun,  876;  Rosier  v. 
Noonan,  8  Daly,  283;  Pauley  v.  Steam  Gauge 
df  L.  Co.  181  N.  Y.  90,  15  L.  R  A.  194;  White 
v.  Wittemann  Lithographic  Co.  181  N.  Y.  681. 

A  servant  cannot  contract  to  relieve  the  mas 
ter  from  liability  for  an  Injuiy  inflicted  by  his 
own  neirligence. 

Clarke  v.  Holmes,  7  Hurlst.  &  N.  987;  Hough 
▼.  Texas  d  P.  R  Co.  100  U.  8.  218,  25  L.  ed. 
«12;  Lake  Sfwre  A  M.  8.  R.  Co.  v.  Spanglet,  44 
Ohio  8t  471;  Runi  T.  Herring,  2  Misc.  105. 

^  L.R  A. 


Bartlett,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  seeks  to  recover  damages  for 
loss  of  her  left  arm,  caused  by  the  alleged 
negligence  of  the  defendants,  who  were  the 
proprietors  of  a  hardware  factory,  wbers 
plaintiff  was  employed  at  the  time  of  the  ac- 
cident in  operating  what  is  known  as  a 
** punching  machine."  A  x>enK>n  using  this 
machine  is  seated  at  a  t>ench,  the  top  of  which 
is  about  82  inches  from  the  floor  and  covered 
with  plank  about  5  inches  in  thickness.  The 
machine  is  about  22  inches  wide  and  4  feet 
high,  with  an  iron  bed  plate  bolted  to  tiie 
bench.  Two  iron  poets  4  feet  high,  con- 
nected at  the  top  by  an  iron  crossplece,  make 
a  substantial  frame  for  the  machine.  Near 
the  top  is  a  shaft,  passing  through  the  posts, 
on  one  end  of  which  is  a  drum  and  belt  con- 
necting with  shafting ;  on  the  other  end  are 
a  smal  1  cogwheel,  about  7  inches  in  diameter, 
running  close  to  the  frame,  and  outside  of 
it,  and  a  large  fly  wheel.  Immediately  under 
this  shaft  is  another  shaft,  having  a  coe- 
wheel  about  2  feet  in  diameter,  which  is 
operated  from  the  cogwheel  on  the  upper 
shaft.  In  the  center  of  the  lower  shaft  is  an 
iron  rod,  to  which  is  attached  a  punch,  ar- 
ranged on  an  eccentric  so  that  the  revolution 
of  the  shaft  causes  the  punch  to  lift  and  lower 
sixty  times  per  minute.  Therewas  no  shifter 
to  throw  off  the  belt  so  as  to  stop  the  machine, 
and  the  cogwheels  were  unguarded.  The 
plaintiff,  the  machine  being  in  motion,  was 
engaged  in  cleaning  it.  which  consisted  in 
rubbing  the  dirt  and  oil  off  the  punch  and 
uprights  with  a  piece  of  waste,  held  in  her 
left  hand :  and  in  some  way  her  hand  was 
caught  between  the  cogwheels,  causing  such 
injuries  to  it  and  the  arm  as  to  necessitate 
amputation  of  the  latter  near  the  shoulder. 
Plaintiff,  being  of  full  age,  entered  the  em- 
ploy of  defendants  in  May  or  June,  1890,  and 
the  accident  happened  September  24,  1891. 
She  testified  that  she  worked,  off  and  on, 
about  three  months  on  these  punching  ma- 
chines prior  to  the  accident,  sometimes  an 
hour,  sometimes  half  a  day.  at  a  time,  as  re- 
quired ;  that  up  to  the  time  of  the  accident 
she  had  worked  twelve  different  times,  on 
different  days,  upon  one  of  the  punching  ma- 
chines, and  had  cleaned  it  about  seven  or 
eight  times.  It  is  insisted,  on  behalf  of  the 
plaintiff  that,  even  if,  under  the  admitted 
facts,  she  would  by  the  rules  of  the  common 
law  be  deemed  to  have  assumed,  not  only  the 
ordinary,  but  the  obvious,  risks  of  the  busi- 
ness, yet  the  provisions  of  the  statute  com- 
monly known  as  the  *"  factory  act"  would 
enable  her  to  recover.  Laws  1890,  p.  758. 
chap.  898.  amending  Laws  1886.  chap.  409, 
entitled.  ''An  Act  to  Rearulate  the  Employ- 
ment of  Women  and  Children  in  Manufac- 
turing Establishments  and  to  Provide  for 
inspectors  to  Enforce  the  Same."  The  com- 
plaint makes  no  reference  to  the  statute,  but 
charges  the  defendants  in  the  usual  way  with 
neglect  to  provide  'safe  and  suitable  ma- 
chinery and  a  safe  and  proper  place  in  which 
to  work.  The  statute  was  referred  to  at  the 
trial  in  the  general  term,  and  on  the  argu- 
ment before  this  court.     We  shall  thereu>re 
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-consider  ibis  case  as  presenting  the  question 
i¥hether  the  plaintiff  is  entitled  to  recover  by 
reason  of  this  statute,  even  if,  under  the 
principles  of  the  common  law,  as  applied  to 
-the  facts,  she  had  assumed  the  obvious  risks 
of  the  employment. 

The  statute  (Laws  1890,  p.  756,  chap.  898, 
§  12)  provides  that  it  shall  be  the  duty  of 
the  owner  of  any  manufacturing  establish- 
ment to  furnish,  in  the  discretion  of  the 
factory  inspector,  belt  shifters,  for  the  pur- 
pose of  throwing  on  or  off  belts  or  pulleys. 
It  also  provides  absolutely  that  cogs  shall  be 
properly  guarded.    The  belt  shifter  is  out  of 
"UiiB  case,  as  no  effort  was  made  to  prove  that 
the  inspector  had  ordered  it  to  be  placed  on 
the  machine  which  injured  the  plaintiff,  and 
that  the  owner  had  failed  to  obey.    It  is  ad- 
mitted that  the  cogwheels  were  unguarded 
•on  this  machine.    The  plaintiff  was  Injured 
by  reason  of  that  condition  of  the  cogwheels, 
-and  it  appears  that  a  piece  of  sheet  iron,  put 
in  between  the  upright  and  the  gear  wheels, 
^would  have  protected  the  hand  of  the  opera- 
tive while  cleaning  the  machine  when  in  mo- 
tion.    It  was  not  unlawful  to  permit  plain- 
tiff to  clean  the  machine  when  in  motion,  as 
the  statute  provides  that  **  no  female,  under 
the  age  of  twenty -one  years,    .     .     .     shall 
be  allowed  to  clean  machinery  when  in  mo- 
tion."    Laws  1890,  p.  756,  chap.  898,  §  12. 
The  plaintiff  was  over  twenty-one  years  of 
^ge.      The  defendants  are  chargeable,  there- 
fore, with  one  omission  only  under  the  stat- 
ute, viz. ,  a  failure  to  properly  guard  the  cog- 
wheels of  the  punching  machine.    In  order 
to  sustain  the  judgment  in  favor  of  plaintiff, 
It  is  necessary  to  hold  that,  where  tlie  statute 
imposes  a  duty  upon  the  employer  the  per- 
formance of  which  will  afford  greater  protec- 
tion to  the  employee  it  is  not  possible  for  the 
latter  to  waive  the  protection  of  the  statute, 
under  the  common- law  doctrine  of  obvious 
risks.     We  regard  this  as  a  new  and  startling 
-doctrine,  calculated  to  establiah  a  measure  of 
liability  unknown  to  the  common  law,  and 
which  is  contrary  to  the  decisions  of  Massa- 
chusetts and  England  under  similar  statutes. 
It  should  be  remarked  at  the  outset  that  the 
factory  act  in  this  state  does  not,  in  terms, 
give  a  causo  of  action  to  one  suffering  an  in- 
jury by  reason  of  the  failure  of  the  employer 
to  discharge  his  duty  thereunder.     An  action 
for  such  injury  is  the  ordinary  common- law 
action  for  negligence,  and  subject  to  the  rules 
•of   the  common   law.     Caswell  v.   Worth,    5 
£1.   &  Bl.   855.     The  principle  contended 
for  seems  to  rest,  if  it  can  be  maintained  at 
all,  upon  a  question  of  public  policy.    The 
factory  act,  it  is  said,  is  passed  to  regulate 
-the  employment  of  women  and  children,  and 
imposes  upon  the  employer  certain  duties, 
.«nd  subjects  him  to  specified  penalties  in  case 
-of  default;  that  a  sound  public  policy  re- 
quires the  rigid  enforcement  of  this  act,  and 
It  would  contravene  that  policy  to  permit  an 
■employee,  by  implied  contract  or  promise,  to 
waive   the   protection  of  the  statute.     We 
think  this  proposition  is  essentially  unsound, 
and  proceeds  upon  theories  that  cannot  be 
maintained.     It  is  difficult  to  perceive  any 
-difference  in  the  quality  and  character  of  a 
cause  of  action,— whether  it  has  its  origin  in 
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the  ancient  principles  of  the  common  law, 
in  the  formulated  rules  of  modern  decisions, 
or  in  the  declared  will  of  the  legislature. 
Public  policy  in  each  case  requires  its  rigid 
enforcement,  and  it  was  never  urged  in  the 
common- law  action  for  negligence  that  the 
rule  requiring  the  employee  to  assume 
the  obvious  risks  of  the  business  was  in  con- 
travention of  that  policy.  It  is  possible  that 
the  statute  imposes  upon  the  employer  duties 
under  which  he  did  not  rest  at  common  law. 
It  may  be  asked,  if  the  doctrine  of  obvious 
risks  is  applied  to  the  statute,  under  what 
circumstances  could  the  employee  sue?  It  is 
well  settled  that  the  risks  of  the  service  a 
servant  assumes  in  entering  the  employment 
of  a  master  are  those  only  which  occur  after 
the  due  performance  by  the  employer  of 
those  duties  which  the  law  enjoins  upon  him. 
Bewsing  v.  SUinway  db  Sans,  101  N.  T.  552 ; 
McOinem  y.  Central  Vermont  R,  Co.  128  N. 
y.  280.  The  rule  as  to  the  risks  of  the  serv- 
ice, or  ordinary  risks,  is  entirely  distinct 
from  the  rule  of  obvious  risks,  and  if  the  stat- 
ute has  added  to  the  duties  which  the  law 
enjoins  upon  the  employer  before  the  servant 
can  be  subjected  to  the  rule  of  ordinary  risks, 
then  the  default  of  the  employer  in  the  dis- 
charge of  this  statutory  duty,  resulting  in 
injury  to  the  employee,  would  enable  the 
latter  to  sue.  Such  a  construction  of  the  stat- 
ute would  not  in  any  way  limit  the  doctrine 
of  obvious  risks.  This  court  has  frequently 
recognized  the  general  rule  that,  whenever 
one  owes  another  a  duty,  whether  such  duty 
be  imposed  by  voluntary  contract  or  by  stat- 
ute, a  breach  of  this  duty,  causing  damage, 
fives  a  cause  of  action.  In  Willy  v.  Mulledy, 
8  N.  T.  814,  84  Am.  Rep.  586,  a  recovery 
was  permitted  against  a  landlord  who  had 
failed  to  provide  proper  fire  escapes,  as  re- 
quired by  the  charter  of  the  city  of  Brooklyn. 
In  Pauley  y.  Steam  Gauge  d  L.  Co,  181  N. 
T.  95.  15  L.  R.  A.  194,  it  was  suggested, 
for  a  failure  of  duty  on  the  part  of  an  em- 
ployer under  the  factory  act,  that,  in  addi- 
tion to  the  public  remedy  for  the  enforcement 
of*  penalties,  the  injured  employee  had  his 
action  for  damages.  We  come,  then,  to  the 
rule  of  the  assumption  of  obvious  risks,  and 
it  may  well  be  doubted  whether  it  can  be 
said  to  rest  wholly  upon  the  implied  agree- 
ment of  the  employee.  The  supreme  judicial 
court  of  Massachusetts,  in  0*Afaiey  v.  South 
Boston  QatUght  Co,  158  Mass.  185,  uses  this 
Language :  **  The  doctrine  of  assumption  of 
the  risk  of  his  employment  by  an  employee 
has  usually  been  considered  from  the  point 
of  view  of  a  contract,  express  or  implied ; 
but  as  applied  to  actions  of  tort  for  negli- 
gence against  an  employer,  it  leads  up  to  the 
broader  principle  expressed  by  the  maxim, 
Volenti  non  jU  injuria.  One  who,  knowing 
and  appreciating  a  danger  voluntarily  as- 
sumes the  risk  of  it,  has  no  just  cause  of 
complaint  against  another  who  is  primarily 
responsible  for  the  existence  of  the  danger. 
As  between  the  two,  his  voluntary  assump- 
tion of  the  risk  absolves  the  other  from  any 
fmrticular  duty  to  him  in  that  respect,  and 
eaves  each  to  take  such  chances  ss  exist  in 
the  situation,  without  a  right  to  claim  any- 
thing from  the  other.    In  such  a  case,  there 
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Is  no  actionable  negligence  on  the  part  of 
him  who  is  primarily  responsible  for  the 
danger. " 

Where  the  obTious  risks  of  the  business  re- 
mit in  injury,  the  inability  of  the  employee 
to  sue  is  due  to  the  fact  that  he  voluntarily 
assumed  those  risks,  not  necessarily  under 
an  implied  contract  to  do  so,  but  by  an  in- 
dependent act  of  waiver,  evidenced  by  his 
entering  the  employment  with  a  full  knowl- 
edge of  all  the  facts.     This  distinction  is 
not,  however,  of  great  importance,    in  the 
view  we  take  of  the  statute,  and  its  effect 
upon  the  rights  of  the  parties.     We  are  of 
opinion  that  there  is  no  reason  in  principle 
or  authority  why  an  employee  should  not  be 
allowed  to  assume  the  obvious  risks  of  the 
business,  as  well  under  the  factory  act  as 
otherwise.     There  is  no  rule  of  public  pol- 
icy which  prevents  an  employee  from  decid- 
ing whether,  in  view  of  increased  wages,  the 
dimculties  of  obtaining  employment,  or  other 
sufficient  reasons,  it  may  not  be  wise  and 
prudent  to  accept  emplovment  subject  to  the 
rule  of  obvious  risks.    The  statute  does,  in- 
deed, contemplate  the  protection  of  a  certain 
class  of  laborers,  but  it  does  not  deprive  them 
of  their  free  agency  and  the  right  to  man- 
age their  own  anairs.    In  Massachusetts  they 
have  a  statute  called  the  ''Employers'  Lia- 
bility Act"  (Stat.  1887,  chap.  270).     It  pro- 
vides for  a  civil  remedy  at  the  suit  of  the 
injured  party,  in  express  terms.    In  the  case 
of    O^Maley   v.    8&uth   Boston   Gaslight  Oo, 
9upra,  which  was  brought  under  this  statute 
to  recover  damages  for  injuries  received  by 
the  plaintiff,  who,  while  wheeling  coal  In 
a  barrow  on  a  run  in  one  of  defendant's  coal 
sheds,  fell  off  and  was  injured,  it  was  held 
that  it  was  a  defense  to  the  action  to  show 
that  plaintiff,  when  he  entered  upon  the  em- 
ployment, knew  and  fully  appreciated  the 
danger  to  which  he  was  to  be  exposed.     A 
few  extracts  from  the  opinion  will  show  how 
the  statute  has  been  construed  in  Massachu- 
setts.   The  learned  judge  says :    ''If  the  ac- 
tion were  at  common  law,  it  would  be  too 
plain  for  argument  that  the  plaintiff  took 
the  risk  of  such  accidents  as  that  which  hap- 
pened ;    .    .    .    bat  it  is  contended  that,  un- 
der the  statute  referred  to,  the  rule  is  dif- 
ferent.    .    .    .    The  statute  does  not  attempt 
to  take  away  the  right  of  the  parties  to  make 
such  contracts  as  they  choose,  which  will 
establish  their  respective  rights  and  duties. 
.    .     .    It  would  be  unreasonable  to  attempt 
to  require  every  one  hiring  laborers  to  have 
the  safest  place  and  the  best  machinery  pos- 
sible for  carrying  on  his  business.    It  would 
be  an  unwarranted  construction  of  the  stat- 
ute, which  would  tend  to  defeat  its  oblect, 
to  hold  that  laborers  are  no  longer  permitted 
to  contract  to  take  the  risk  of  working  where 
there  are  peculiar  daoeers  from  the  arrange- 
ment of  the  place  and  from  the  kind  or  qual- 
ity of  the  machinery  used.     Nothing  but  the 
plainest  expression  of  intention  on  the  part 
of  the  legislature  would  warrant  giving  the 
statute  such  an  interpretation.     We  have  no 
doubt  that  one  may  expressly  contract  to 
take  the  obvious  risks  of  danger  from  inferior 
or  defective  machinery,  as  well  since  the  en- 
actment of  this  statute  as  before."    Qoodridge 
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V.  W(ufiingU>n  MUU  Co,  160  Mass.  234, 
another  case  under  the  same  statute,  and  in- 
volved, as  does  the  case  at  bar,  uncovered  or 
unguarded  gears.  It  was  held  plaintiff  could 
not  recover.  The  case  of  Briiton  v.  Oreat 
Western  Cotton  Co.  L.  R.  7  Exch.  130,  in- 
volved the  construction  of  the  English  act,  7 
Vict.  chap.  16,  which  imposed  on  the  defend- 
ant the  unqualified  duty  to  fence  the  fly  wheel 
connected  with  the  steam  engine  or  oUiei  mo- 
tive power.  This  duty  it  failed  to  perform, 
and  plaintiff's  intestate,  on  the  sixth  morn- 
ing of  his  employment,  undertook  to  grease 
the  bearings  between  the  fly  and  spur  wheels, 
was  caught  by  the  flv  wheel,  and  killed. 
The  plaintiff  recovered,  on  the  ground  that 
the  dangerous  character  of  the  employment 
was  not  so  obvious  that  deceased  must  nec- 
essarily have  been  taken  to  have  known  it. 
It  is  clear,  from  the  language  of  the  court* 
that  the  doctrine  of  obvious  risks  would  have 
been  applied  had  the  facts  warranted  it. 
Bramwell,  B.,  said  (page  138}  :  ''They  are 
in  default  to  begin  with,  and  the  mere  cir- 
cumstance that  the  deceased  entered  on  a 
dangerous  employment  does  not  exonerate 
them,  unless  he  knew  the  nature  of  the  risk 
to  which,  in  consequence  of  that  default,  he 
was  exposed."  Pigott,  B.,  said :  '^I  do  not 
think  we  can  safely  say  that  he  must  have 
known  the  risk  he  was  running.  The  place 
was,  no  doubt,  a  dangerous  place,  but  he 
may  very  well  have  been  ignorant  of  the  real 
nature  of  the  risk.** 

The  facts  in  the  case  at  bar,  whether  it  be 
considered  as  an  action  for  negligtooe  at  com- 
mon law  or  under  the  statute,  Siow  conclu- 
sively that  the  plaintiff  assumed  the  obvious 
risk  of  working  on  the  machine  in  operat- 
ing which  she  was  injured.  It  is  impossible 
not  to  feel  great  sympathy  for  this  unfort- 
unate plaintiff,  who  has  oeen  maimed  for 
life,  but  her  recovery  is  barred  by  legal  prin- 
ciples that  are  salutary  and  proper  in  the 
general  administration  of  justice. 

The  order  of  the  General  Term  should  be  re- 
wrsedt  and  judgment  ordered  for  defendanta 
against  plaintiff,  on  nonsuit,  with  costs. 

All  concur,  except  "HMkght^  J.,  not  sit- 
ing, and  Vanit,  J.,  dissenting. 


Nicholas  WILHELM  ei  al.,  Sespte.,  \ 

V. 

Charles  WILEEN,  Appt. 

atf  K.  Y.  447.) 

I  recorded  quitclaim  deed  ''of  certain  real 
property  and  appurtenanoee  and  all  the  ffraotor% 
estate,  risrht,  title,  and  Interest  therein**  Is  a  **ooq- 
veyanoe"  within  the  meanioff  of  the  reoordioff 
laws,  under  which  the  srantee  may  be  protected 
as  a  subeequent  purchaser  In  ffood  faith  and  for 
a  valuable  consideration  against  a  prior  unre- 
corded deed. 

(May  28,1880.) 


Nora.— For  vote  as  to  the  effect  of  a  quitclaim 
deed  in  an  otherwise  perfect  record  title,  lee 
Parker  v.  Randolph  (8.  D.)  80  L.  K.  A.  88.      .  .^ 
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APPEAL  by  defendant  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Court, 
Second  Department,  in  favor  of  plaintiffs  in  a 
controversy  submitted  without  action  to  de- 
termine the  right  to  the  specific  performance 
of  a  contract  to  purchase  real  estate.    Affirmed. 

Statement  by  Gr»y«  J.  : 

This  was  a  submission  of  a  controveray  on 
mn  aipreed  statement  of  facts,  purauant  to 
S  1279  of  the  Code  of  Civil  Procedure.  The 
plaintiffs  had  agreed  to  sell  and  convey  to 
the  defendant  certain  premises  in  Westchester 
county,  and  the  defendant  refused  to  com- 
plete the  contract  for  the  purchase  on  his  part 
upon  the  eround  that  the  plaintiffs  had  not 
s  good  title.  The  premises  were  originally 
owned  by  Cornelius  H.  Tallman,  who  ac- 
quired them  in  1864  and  whose  title  is  oon- 
OBded  to  have  been  good.  Later  in  the  same 
year  Tallman  conveyed  them  to  Page,  by  a 
warranty  deed  with  full  covenants,  but  which 
was  not  recorded  until  in  February,  1898. 
In  1889  Tallman  conveyed  the  same  premises 
CO  Louisa  A.  Penfleld.  by  quitclaim  deed, 
which  was  recorded  a  few  days  after  its  date. 
A  few  daTS  later,  in  the  same  year,  Louisa 
A.  Penfleld  conveyed  the  premises  to  these 
plaintiffs  by  warranty  deed  with  full  cove- 
nants, for  the  consideration  of  $1 .  000.  At  the 
time  of  the  conveyance  to  the  plaintiffs  they 
had  no  notice  that  Tallman  had  conveved  tbie 
premises  to  Page,  as  above  mentioned.  The 
oonsideration  expressed  in  the  quitclaim  deed 
from  Tallman  to  Penfleld  was  $125.  and  the 
conveyance  was  made  subject  to  unpaid  taxes 
and  sales  for  the  same.  The  languaire  of 
the  quitclaim  deed  was  as  follows:  ''Have 
remised,  released,  and  quitclaimed,  and  by 
these  presents  do  remise,  release,  and  quit- 
claim, unto  the  said  party  of  the  second 
part»  and  to  her  heira  and  ausigns  forever"— 
(then  follows  a  full  description  of  the  prop- 
erty)—''together  with  all  and  singular  the 
tenements,  hereditaments,  and  appurtenances 
thereunto  belonging  or  in  any  wise  apper- 
taining and  the  revenion  and  reversions,  re- 
mainder and  remainders,  rents,  issues,  and 
proflts  thereof,  and  also  all  the  estate,  right, 
title,  and  interest,  dower  and  right  of  dower, 
property,  possession,  claim,  and  demand 
whatsoever,  as  well  in  law  as  in  equity,  of 
the  said  parties  of  the  flnt  part,  of,  in,  and 
to  the  above- described  premises,  and  every 
part  and  parcel  thereof,  with  the  appurte- 
nances. To  haye  and  to  hold  all  and  singular 
the  above-mentioned  and  described  premises, 
together  with  the  appurtenances  under  the 
said  party  of  the  second  part,  her  heire  and 
assigns  forever."  The  general  term  held  the 
title  of  the  plaintiffs  to  be  valid  and  required 
the  defendant  to  complete  his  purchase. 

The'lquestion  about  which  the  parties  are 
in  dispute  is  whether  Louisa  A.  Penfleld, 
as  a  purchaser  of  the  premises  by  a  quitclaim 
deed,  is  to  be  deemed  a  bona  flde  purchaser 
for  value  without  notice,  and,  as  such,  to  be 
within  the  protection  accorded  by  that  por- 
tion of  the  Revised  Statutes  of  this  state 
which  is  commonly  known  as  the  recording 
act.     1  Rev.  Stat.  756,  $  1. 

Mr.  Fnuik  A.  Bennett,  for  appellant: 
A  purchaser  under  a  simple  deed  of  quitclaim 
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is  not  to  be  regarded  as  a  bona  flde  purchaser 
in  good  faith  for  a  valuable  considerotion. 

Villa  V.  Rodriguez,  79  U.  8.  12  Wall.  828, 
20  L.  ed.  406;  United  Siatee  v.  Sliney^  21  Fed. 
Rep.  894;  May  v.  LeClaire,  78  U.  8.  11  Wall. 
282,  20  L.  ed.  68;  Marehall  v.  BoberU,  18 
Minn.  405,  10  Am.  Rep.  201;  Bfjfninger  v. 
BarUe,  46  Iowa,  688;  Ridgevoay  v.  HoUiday,  59 
Mo.  444;  Thorn  v.  Neweom,  64  Tex.  161,  68 
Am.  Rep.  747. 

An  unrecorded  deed  as  between  parties  is 
valid  and  a  grantee  under  a  quitclaim  deed  has 
no  better  right  to  the  possession  of  the  property 
than  his  grantor  had. 

Ridgeteay  v.  Ecttiday,  mtpra. 

A  quitclaim  deed  only  purports  to  release 
and  quitclaim  whatever  interest  the  grantor 
may  then  have  in  the  premises.  If  he  had 
none  in  eeee  at  its  deli  very,  nothing  passes  and 
the  recording  act  will  not  give  an  instrument 
greater  force  or  larger  meaning  than  that  ex- 
pressed by  the  words  of  the  recorded  instru- 
ment 

Sparrow  t.  Kingman,  1  N.  Y.  242;  Tkam 
T.  lieweom,  eupra;  Taylor  ▼.  Bdrrieon^  47 
T^x.  464,  26  Am.  Rep.  804;  Bodgen  v.  Bwrek* 
ard,  84  Tex.  441,  7  Am.  Rep.  288. 

The  effect  of  a  quitclaim  deed  is  to  pass 
such  estate  as  the  grantor  can  lawfully  convey, 
and  as  he  may  not  lawfully  convey  land  which 
he  has  already  conveyed  to  another  nothing 
passes  by  such  deed. 

Manhall  v.  Robertt,  mpra;  IVam  Lumber 
Go.  V.  Edneoek,  70  Tex.  812. 

Mr.  Harry  V.  Mori^an*  for  respondents: 

A  purchaser  under  a  quitclaim  deed,  for  a 
valuable  oonsidef^tion,  without  notice,  is  a 
"purchaser  in  good  faith." 

Devlin.  Deeds,  g  672;  Broten  v.  Banner  Coal 
ds  Coal  Oil  Co.  97  111.  214,  87  Am.  Rep.  106; 
Cutler  V.  Jamee,  64  Wis.  178, 64  Am.  Rep.  608; 
Bradbury  v.  Datie,  6  Colo.  266;  SMwetl  v. 
ffarrieon,  22  Mich.  410;  Chapman  v.  8imi,  58 
Miss.  164;  Oraff  v.  Middleton,  48  Cal.  841; 
WiUingham  v.  Hardin,  76  Mo.  429;  Fo9  t. 
Hall,  74  Mo.  816,  41  Am.  Rep.  816;  Bowe  t. 
Beckett,  80  Ind.  154, 96  Am.  Dec.  676;  PUUngiU 
V.  Bevin,  85  Iowa,  844. 

A  quitclaim  deed  is  a  conveyance  within  the 
meaninff  of  1  Rev.  8Ut.  762,  §88. 

Lynch  V.  Livingeton,  6  N.  x.  422. 

A  quitclaim  deed  is  as  good  for  all  purposes 
ss  deeds  of  bargain  and  sale. 

Beddoe  v.  Wadiworth,  21  Wend.  121;  Jack- 
9on,  Salisbury,  v.  Fish,  10  Johns.  456.       , 

A  purchaser  under  a  quitclaim  deed  is  in  the 
same  position  as  a  purchaser  at  a  sheriff's 
sale  under  an  execution,  in  some  respects. 

Fo9  V.  HaU,  eupra. 

And  a  purchaser  at  a  sheriff's  sale  under  an 
execution  is  protected  by  the  New  York  re- 
cording act. 

Hetea  V.  Barber,  69  N.  Y.  1. 

Gk-ay*  J.,  delivered  the  opinion  of  the 
court  : 

I  think  there  can  be  no  doubt  as  to  the 
correctness  of  the  general  term  judgment. 
While  there  seems  to  have  been  no  decision 
by  this  court  upon  precisely  such  a  cpse  as 
is  here  presented,  ntvertheless,  there  are  de- 
cisions to  the  effect  that  deeds  which  **  remise, 
release,  and  quitclaim"  are  operative  as  a 
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coQTejance  of  land  bj  way  of  bargain  and 
sale.  Such  are,  for  iDStance,  the  cases  of 
Lffneh  V.  Limngston,  6  N.  Y.  434,  and  Striker 
▼.  Mott,  28  N.  T.  9d,  which  rested  upon  the 
authority  of  the  early  case  of  Jaekion,  JSalis- 
bury,  ▼.  Fish,  10  Johns.  456.  This  latter 
case  did  away  with  the  strictness  in  which  a 
release  or  quitclaim  had  been  sometimes  re- 
garded. In  Sparrow  ▼.  Kingman,  1  N.  T. 
242,  it  was  assumed  in  the  opinion  that  an 
ordinary  quitclaim  deed  might  be  used  to 
pass  the  fee  to  an  estate ;  so  that  whatever  the 
interest  or  estate  of  the  grantor  whether  that 
of  tenant  for  life  or  years  or  a  fee,  it  would 
pass  by  such  a  conveyance.  But  the  pro- 
visions of  the  Revised  Statutes  should  make 
the  matter  perfectly  clear.  **  Deeds  of  bar- 
gain and  sale  and  of  lease  and  release  may 
continue  to  be  used  and  shall  be  deemed 
grants;  and,  as  such,  shall  be  subject  to  all 
the  provisions  of  this  chapter  concerning 
granto. "  1  Rev.  Stat.  739,  §  142.  The  re- 
quirement of  the  recording  act  (1  Rev.  Stat. 
756,  §  1)  is  that  everv  conveyance  of  real 
estate  shall  be  recorded  in  the  office  of  the 
clerk  of  the  county  where  it  is  situated,  and 
if  not  so  recorded  it  shall  be  void  as  against 
any  subsequent  purchaser  in  good  faith  and 
for  a  valuable  consideration,  whose  convey- 
ance shall  be  first  duly  recorded.  Section  38 
of  the  chapter  prescribes  that  **  the  term '  con- 
Teyance, '  as  used  in  this  chapter,  shall  be  con- 
strued to  embrace  every  instrument  in  writ- 
ing, by  which  any  estate,  or  interest  in  real 
estate,  is  created,  aliened,  mortgaged,  or  as- 
signed ;  or  by  which  the  title  to  any  real  es- 
tate may  be  affected  In  law  or  in  equitv." 
The  elasticity  of  the  term  **  conveyance"  thus 
appears  to  be  quite  sufficient  to  comprehend 
a  grant  by  way  of  quitclaim,  or  of  bargain 
ancl  sale. 

The  argument  for  the  defendant  is  that  the 
unrecorded  deed  from  Tall  man  to  Page  was 
a  valid  convevance,  and  that  Penfield,  as 
grantee  under  l^all man's  quitclaim  deed,  has 
no  better  right  to  the  possession  of  the  prop- 
erty than  her  grantor  had,  and«s  he  had  none 
at  the  time  of  the  delivenr  of  the  quitclaim 
deed  there  was  nothing  for  it  to  grant.  I 
fail  to  see  the  relevancv  or  Importance  of  the 
argument,  when  considering  the  purpose  and 
scope  of  the  recording  statute,  whidi  is  de- 
signed, obviouslv,  to  f^ord  protection  to  pur- 
cliasers.  In  good  faith  and  without  notice, 
from. those  having  an  apparent  title  to  land. 
In  the  cases  in  the  United  States  Supreme 
Court,  of  May  ▼.  Le  Claire,  78  U.  S.  11  Wall. 
217,  232,  20  L.  ed.  60,  53,  and  Villa  v.  Rod- 
riguez, 79  U.  8.  12  Wall.  323,  338,  20  L.  ed. 
40Q,  410,  it  was,  indeed,  8U£^?ested  that  one 
who  acquires  his  title  by  quitclaim  deed 
cannot  be  regarded  as  a  bona  fide  purchaser 
without  notice,  and  that,  as  the  conveyance 
by  such  a  deed  would  pass  the  title  as  the 
grantor  held  it,  the  grantee  would  take  only 
what  the  grantor  could  lawfully  convey. 
The  expression  of  such  an  opinion  in  those 
cases  was  unnecessary  for  their  decision,  and 
nothing  was,  in  fact,  decided  against  the 
competency  of  quitclaim  deeds  to  convey 
interests  in  lands.  They  were  based  on  the 
case  of  Oliver  ▼.  Piatt,  44  U.  S.  3  How.  333, 
11  L.  ed.  622,  but  that  case  did  not  go  to  any 
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further  extent  with  reference  to  the  question 
of  the  validity  of  a  quitclaim  deed  aTa  con- 
veyance than  to  point  it  out,  in  connection 
with  other  facts  m  the  case,  tending  to  show 
notice,  as  a  significant  circumstance.  Mr. 
Rawle,  in  his  work  on  Covenants,  4th  ed.  p. 
35,  justly  criticises  Oliur  v.  Piatt,  and  ob- 
serves, in  answer  to  the  suggestion  in  the 
decision,  that  a  deed  with  general  warranty 
might  as  well  be  regarded  as  a  ''significant 
circumstance;"  for,  unless  there  had  been 
something  wrong  about  the  title,  the  pur- 
chaser would  not  have  demanded  a  general 
covenant,  and  he  must  have  intended  to  rely 
upoYi  it  for  his  protection.  These  cases,  and 
others  in  the  state  courts,  to  which  the  ap- 
pellant refers,  and  which  I  have  examined, 
not  because  they  can  be  authoritative,  but 
for  the  purpose  of  investigation,  do  not  go 
quite  so  far  as  the  appellant  would  have  us 
believe,  except  in  the  one  case  of  MartJiaU 
V.  Bohirts,  18  Minn.  405,  where  a  contrary 
view  of  the  question  seems  to  have  been 
taken  The  supreme  court  of  Iowa,  while 
holding  that  a  quitclaim  deed  would  not 
protect  a  purchaser  from  one  whose  title  was 
tainted  by  fraud,  seems  to  have  held,  under 
the  recording  statutes  in  that  state,  that  a 
purchaser  acquirin^c  title  by  quitclaim  takes 
precedence  of  one  holdinff  under  a  prior  but 
unrecorded  deed,  of  whidi  he  had  no  notice. 
Springer  v.  BaHU,  46  Iowa,  688 ;  PettingiU 
V.  Devin,  85  Iowa,  344.  In  tiie  Texas  case  of 
Th&m  y.  Netowm,  64  Tex.  161,  58  Am.  Rep. 
747,  the  question  appears  to  have  been  raised, 
but  it  was  left  undetermined.  The  distinc- 
tion, however,  was  made  there  between  a  con- 
tract calling  for  the  sale  of  the  vendor's  in- 
terest in  the  land,  or,  as  it  is  termed,  ''chance 
of  title,**  and  one  calling  for  a  conveyance  of 
the  land  as  distinguished  from  a  release 
of  the  vendor's  rights.  The  intimation  from 
the  decision  is  that  if  there  was  a  conveyance 
intended  the  bona  fide  purchaser  would  be 
protected.  In  the  Missouri  case  of  Bidgeway 
V.  HoUiday,  59  Mo.  444,  the  title  of  the  holder 
by  quitclaim  deed  from  the  holder  of  the 
record  title  was  actually  affected,  because  of 
his  having  notice  of  facts  respecting  the  title 
of  the  true  owner  of  the  land. 

On  the  other  hand,  there  are  many  deci- 
sions by  the  state  courts  to  the  effect  that  the 
holder  of  the  quitclaim  deed  is  entitled  to 
be  regarded  as  a  bona  fide  purchaser  and  to 
be  protected  against  a  prior,  but  subse- 
quently recorded,  deed.  Brown  v.  Banner 
Coal  dt  Coca  Oil  Co,  97  111.  214.  37  Am.  Rep. 
105 ;  Chapman  v.  Sims,  53  Miss.  154 ;  Cutler 
y.  James,  64  Wis.  173,  54  Am.  Rep.  608; 
Shotwell  y;  Harrison,  22  Mich.  410;  Graff  y. 
Middleton,  43  Cal.  341 ;  Willingham  v.  Uar- 
din,  75  Mo.  429.  The  recording  statutes  in 
these  different  states  are  very  similar  to,  if 
not  substantially  the  same  as,  the  New  York 
statute ;  and  the  effect  of  the  decisions  is  to 
make  a  deed  of  real  estate  by  quitclaim  as 
operative  to  transfer  title  as  would  he  a  deed 
of  bargain  and  sale,  and  to  hold  that  the  prioi 
recording  of  such  a  deed  would  give  it  a 
preference  over  one  previously  executed  and 
delivered,  but  which  was  subsequently  re- 
corded. 

The  practice  of  transferring  title  to  real 
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estate  throagh  quitclaim  deeds  has  not  been 
uncommon  in  this  state,  and,  in  the  absence 
of  any  facta  creating  a  suspicion  as  to  the 
transaction  of  traDsfer,  there  is  nothing  es- 
pecially significant  in  the  use  of  such  a  mode 
of  conveyance.  The  point  is,  What  is  ef- 
fected by  the  deed?  and  where,  as  in  the  pres- 
ent case,  the  subject  of  the  release  and  quit- 
claim is  a  certain  particularly  described 
property  with  all  the  appurtenances  and  all 
the  estate,  right,  title,  and  interest  of  the 
grantor,  with  the  ''habendum"  to  the  grant- 
ee, her  heirs  and  assigns  forever,  a  convey- 
ance of  the  real  estate  within  the  meaning  of 
the  act,  is  evident.  The  terms  of  such  a  deed 
Imply  that  Tallman  professed  to  have  an  in- 
terest in  the  premises,  which  he  could  con- 
vey, and  it  is  the  duty  of  the  court  to  so  con- 
strue a  deed,  purporting  to  convey  land  for 
a  valuable  consideration,  as  to  give  effect  to 
the  inten'iions  of  the  parties,  and  to  hold  it 
to  be  a  conveyance  of  the  land. 

I  think  the  judgment  of  the  General  Term 
ahauld  he  affirmed,  with  costs. 

All  concur. 


John  CUNNINGHAM,  Appt, 

William  B.  DAVENPORT,  Public  Admr., 

etc.,  Beept, 

a47N.Y.«3.) 

A  tmst  by  a  deposit  in  m,  saving  bank 
off  one's  own  money  to  Ids  own  ere<iit« 


merely  namlnir  himself  as  trustee  for  another.  Is 
not  estabiisbed  when  the  depositor  states  that  he 
never  Intended  to  create  a  trust,  and  has  always 
retained  pogooanion  of  the  bank  book,  without 
making  any  disclosure  or  publication  of  the  trust, 
or  Informloir  the  proposed  beneficiary  of  the 
transaction. 

(October  8. 1B96J 

APPEAL  by  plaintiff  from  an  order  and 
judgment  of  the  General  Term  of  the 
Supreme  Court,  Second  Department,  af- 
firming a  portion  of  a  judgment  of  a  special 
term  for  &ngs  County  establishing  the  right 
of  defendant  as  administrator  of  Patrick  Cun- 
ningham, deceased,  to  a  sum  of  money  which 
plaintiff  had  deposited  in  a  savings  bank  in 
trust  for  decedent.    Bevcreed. 

The  facts  are  stated  in  the  opinion. 

Mr,  J.  Stewart  Boss,  for  appellant: 

The  judgment  clearly  cannot  be  sustained 
upon  the  theory  of  a  gift,  for  all  the  elements 
of  a  perfected  gift  are  wanting. 

T<mng  v.  Toung,  80  N.  Y.  430,  86  Am.  Rep. 
634;  Beaver  v.  Beaver,  117  N.  Y.  421,  6  L.  R. 
A.  403. 

Nor  can  the  judgment  be  sustained  upon  the 
theory  of  a  trust. 

Beater  v.  Beaver,  iupra;  Earner  ▼.  di'dieay, 
124  N.  Y.  550,  12  Ll  R  A.  463. 

The  judgment  is  in  face  of  an  affirmative 
finding  of  no  such  intent.  Such  judgment 
cannot  be  sustained. 

Conaelyea  v.  Blanchard,  108  N.  T.  281 ;  Weber 
y.  Weber,  9  Daly,  211.  58  How.  Pr.  256;  Olark 
y.  Clark.  108  Mass.  522;  Alger  v.  Mrih  End 


NoTB^— Effect  of  deposUinairnoney  in  hanik  in 
truMtyor  tMrti  person. 

The  drcumatances  attending  the  deposit  may  be 
such  as  to  effect  a  perfected  trust  in  favor  of  the 
third  person.  In  euch  case  there  can  be  no  ques- 
tion that  the  title  to  the  funds  will  pass  to  him.  In 
case  the  depositor's  acts  are  equivocal  the  rule 
seems  to  be  to  seek-  his  intention  and  let  the  inten- 
tion govern.  Upon  the  question  as  to  what  is  suffi- 
cient to  show  a  completed  trust  there  is  some  con- 
flict amoni?  the  authorities.  Some  courts  hold  that 
there  can  t)e  no  completed  trust  without  com muni- 
catioiT  knowledge  of  it  to  the  beneficiary,  while 
others  hold  com  munlcation  unnecessary.  But  even 
in  oases  which  might,  to  theal)8ence  of  proof  of  in- 
teDtion,  be  held  to  be  completed  trusts  the  intention 
may  control,  as  Is  shown  by  Cuhionob  am  v.  Dav- 

■VPOBT. 

Wliat  Huffleient  to  thow  trust  generally. 

There  is  one  line  of  cases  which  holds  that  to 
perfect  the  trust  knowledge  of  the  deposit  must  be 
oommunicated  to  the  beneficiary.  And  that  the 
mere  deposit  without  more  is  without  effect. 

Money  deposited  in  trust  for  a  third  person  will 
not  pass  to  him  if  he  has  no  knowledge  of  the  de- 
posit until  after  the  death  of  the  depositor  where 
the  by-laws  of  the  bank  provided  that  the  money 
BbouJd  not  be  withdrawn  without  presentation  of 
tbe  pass  book.    Stone  v.  Bishop,  4  Cliff.  688. 

If  the  beneficiary  does  not  know  of  the  trust  it 
will  not  be  enforceable.  Jewett  v.  Shattuck.  124 
Maas.  &90. 

If  the  liencficlary  never  has  posseesion  of  the 
pass  book  and  a  hy-law  of  the  twnk  proFidos  that 
DO  one  should  receive  a  deposit  without  producing 
the  pass  book,  there  is  no  completed  transfer  of  the 
money.    Clark  v.  Clark,  108  Mara.  53;!. 

A  mere  deposit  by  a  husband  of  money  in  the 
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bank  as  trustee  for  his  wife  is  not  suflldent  to  pass 
the  title  to  her.  Walker  v.  Welch  (Mass.)  4  New 
Eng.  Rep.  864. 

A  fund  deposited  in  a  savings  bank  in  the  name 
of  the  depositor  in  trust  for  another  who  is  neither 
party  nor  privy  to  the  transfer,  the  depositor  re- 
taining the  title  and  control  of  the  fund,  is  held  by 
an  executory  trust  which  Is  not  enforceable.  Bart- 
lett  V.  Remington,  6G  N.  H.  864. 

But  under  that  rule  communication  of  knowl- 
edge of  the  deposit  to  the  beneficiary  may  be  suifl- 
cient  to  perfect  the  trust. 

If  the  deposit  is  made  and  notice  of  it  is  given  to 
the  beneflcdary  it  cannot  t)e  subsequently  revoked 
by  the  depositor  withdrawing  the  money  from  the 
bank.    Minor  v.  Rogers,  40  Conn.  512. 

Where  the  depositor  took  one  of  her  nieces  to  the 
bank  and  had  three  accounts  opened,  one  for  each 
of  her  three  nieces,  and  had  them  sign  the  book, 
adding  her  name  as  trustee,  with  the  restriction 
that  during  her  lifetime  she  alone  could  draw  the 
money,  and  then  took  and  kept  the  books  until  her 
death,  it  was  held  that  there  was  a  valid  gift  to  the 
nieces,  they  having  accepted  the  benefit  during 
her  life.  Miller  v.  Clark,  60  Conn.  148,  note,  40  Fed. 
Rep.  16. 

A  deposit  of  money  as  trustee  for  a  third  person, 
followed  by  a  declaration  to  him  that  the  money 
has  tieen  deposited  for  his  benefit  and  that  the  trus- 
tee Intends  only  to  retain  the  interest  for  his  own 
use  during  life,  may  be  sufficient  to  perfect  the 
trust.  Gerrlsh  v.  New  Bedford  Inst,  for  Sav.  128 
Mass.  160,  86  Am.  Rep.  866. 

If  there  is  evidence  of  a  perfected  gift  before  the 
death  of  the  depositor,  the  trust  will  be  carried 
out.    Alger  v.  North  End  Sav.  Bank,  146  Mass.  418. 

A  deposit  of  money  in  a  bank  in  tbe  name  of  an- 
other person  with  the  depositor's  name  as  trustee 
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Aiv.  Bank,  146  Mass.  418;  Ai<<<  ▼.  if(^«,  142 
Mass.  1. 

ifr.  James  J.  Rofr^rs,  with  ifr.  Charles 
H«  Otis*  for  respondent: 

The  court,  on  appeal,  will  not  go  into  an  ex- 
amination to  see  whether  the  findings  of  the 
court  at  special  term  are  sustained  hy  the  testi- 
mony, hut  will  assume  that  the  findings  are 
true  and  in  accordance  with  the  evidence. 

Lamb  v.  Graver,  47  Barb.  817;  Hoviard  r. 
Haye»,  15  Jones  &  S.  89;  Marehauae  v.  Teager, 
9  Jones  &  8.  186;  Perrine  v.  Botchktaa,  3 
Thorap.  &  C.  870;  Perkins  v.  ma,WN.  Y.  87; 
Gardiner  v.  Srhwab,  110  N.  Y.  650;  Kelloffg  v. 
Tlionipeon,  66  N,  Y.  88;  Murray  v.  MarehaU, 
94  N.  Y.  617;  Schwarz  v.  ir«6«r.  108  N.  Y.  658; 
Travie  v.  TVarw,  122  N.  Y.  449;  Hinds  v.  JK?^ 
logg,  87  N.  Y.  S.  R.  856;  /OL  «7bA»  ▼.  Potter,  46 
N.  Y.  8.  R.  883. 

The  account  Ko.  528,181  of  Bowe]*y  8ayiDg8 
Bank  in  the  name  of  "John  CuoniDgham  in 
trust  for  Patrick  Cunningham  his  brother," 
must  be  presumed  to  have  been  the  sole  prop- 
erty of  Patrick  Cunningham,  deceased. 

imispaugh  V.  Putnam,  16  Abb.  Pr.  880; 
Martin  v.  Funk,  75  N.  Y.  184,  81  Am.  Rep. 
446;  WiUisY.  Smyifi  (1888)  91 N.  Y.  297:  Ander- 
son 7.  TJiomson  (18S5)  88  Hun,  894;  MaMe  y. 
Bailey  (1884)  95  N.  Y.  207;  ikoU  v.  Harheek 
(1888)  49  Hun,  292. 

Where  the  pass  book  is  in  the  name  of 
*'Michael  8mitb  for  Mary  8mith,"  the  deposit 
belongs  to  Mar^  8mith,  and  upon  her  death 
goes  to  her  administrator. 

Smith's  Estate,  17  Abb.  N.  C.  78;  Oaffney  ▼. 
Public  Administrator,  4  DeuL  228;  Barker  ▼. 
Harbeck,  17  N.  Y.  8.  R.  678. 


The  trust  once  established  and  no  power  of 
revocation  having  been  reserved,  it  was  withiA 
the  authorities  irrevocable. 

Minor  ▼.  Rogers,  40  Conn.  512, 16  Am.  Rep. 
69;  Martin  v.  Punk,  75  N.  Y.  141,  81  Am. 
Rep.  446;  Mabie  v.  Bailey,  95  N.  Y.  211. 

Bartlettf  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  appealed  from  the  judgment  of 
the  general  term.sccond  department,  which  af- 
firmed that  part  of  the  Judgment  of  tbe  special 
term  adjudging  that  Wlltiam  B.  Davenport^ 
public  administrator,  as  administrator  of  tbe 
goods,  etc.,  of  Patrick  Cunniogham.  deceased, 
recover  of  the  plaintiff  a  judgment  for 
$2,880.15. 

This  case  presented  questions  between  other 
parties  (hat  were  determined  bv  (he  Judgment 
of  the  special  term  in  plaintiff  s  favor,  and  as 
to  which  no  appeal  is  taken.  In  order  to  prop- 
erly understand  that  portion  of  the  special 
term  judgment  appealed  from  it  is  only  neces- 
sary to  examine  a  few  of  the  facts  as  found. 

It  appears  that  the  plaintiff,  on  tbe  2d  day  of 
July,  1869,  opened  an  account  in  the  Bowery 
Savings  Bank  in  the  city  of  New  York  hj  a 
deposit  of  his  own  money,  and  made  other  like 
deposits  down  to  about  the  year  1881,  when 
tbe  account  was  transferred,  at  plaintiff's  re- 
quest, to  anew  account  entered  on  tbe  books  of 
the  bank  to  the  credit  of  "John  Cunningham, 
in  trust  for  Patrick  Cunningham,  his  brother," 
and  so  remained  until  the  17th  day  of  April, 
1890,  when  plaintiff  surrendered  to  the  bank 
bis  deposit  book  and  had  the  account  transferred 
to  his  own  credit,  and  on  the  6th  or  7th  of  June, 


folio winff  it,  and  a  statement  to  tbe  other  that  he 
has  made  the  deposit  which  will  belong  to  tbe  other 
after  the  death  of  the  depositor,  constitute  a  de- 
posit in  trust  although  tbe  depositor  retaioed  tbe 
deposit  book  until  his  death.  Re  Atkinson,  10  B.  L 
418. 8  L.  R.  A.  892. 

If  the  book  is  given  to  the  cestui  qu/s  trust  after 
the  money  is  deposited  the  trust  will  be  complete 
air  bough  it  is  returned  to  the  depositor  and  re- 
tained by  him  until  his  death.  Bay  v.  Simmons,  11 
A.  T.  see.  23  Am.  Rep.  447. 

Another  hoe  of  cases  bolds  the  deposit  to  be  suffi- 
cient of  itself  to  vest  the  title  In  the  benefldary. 

Tbe  deposit  of  money  as  trustee  for  a  third  per- 
son will  pass  tbe  title  to  him  altbougb  he  is  not 
notified  of  the  fact.  Martin  v.  Funk,  75  N.  Y.  184, 
81  Am.  Rep.  446,  citing  tbe  unreported  case  of  Kelly 
V.  Manbattan  Inst,  for  Sav.;  Re  CoUyer^s  Account, 
4  Dem.  24:  Willis  v.  Smyth.  01  N.  Y.  297;  Mable  v. 
Bailey,  05  N.  Y.  807;  Re  Walker's  Will,  45  N.  Y.  &  B. 
21;  Connecticut  Biver  Sav.  Bank  v.  Albee,  64  Yt. 
571. 

A  trust  is  complete  and  Irrevocable  where  a  per- 
son makes  a  deposit  of  money  in  a  bank  to  tbe 
credit  of  himself  as  trustee  for  certain  children 
named,  and  nothing  remains  in  him  but  the  mere 
naked  legal  title.  Sayre  v.  WeU,  04  Ala.  466,  15  L. 
B.A.544. 

Wbere.  by  a  direction  of  a  depositor,  a  sum  was 
carried  to  an  account  in  tbe  Joint  names  of  herself 
as  trustee  for  a  tbird  person  and  such  third  per- 
son, tbere  was  a  complete  trust  in  favor  of  the 
tbtrd  person  which  he  could  enforce  against  the 
executor  of  the  depositor.  Wheatley  v.  Purr,  1 
Keen,  55L 

The  trust  is  valid  although  the  benefldary  did  not 
know  of  it  until  after  the  death  of  the  trustee. 
Maoy  V.  WilUams,  88  Hun,  248. 

li.  R.  A. 


A  savings  bank  book  showing  a  deposit  in  ac- 
count with  one  person  for  another  after  tbe  death 
of  both  gives  the  representative  of  the  latter  a  right 
to  the  money.  Fowler  v.  Bowery  Sav.  Bank,  118 
N.Y.460,4L.&  A.145 

A  depoiBit  in  trust  for  a  third  person  will  raise  tbe 
presumption  tbat  the  money  was  that  of  the  third 
person.   Millspaugb  v.  Putnam,  16  Abb.  Pr.  880. 

If  a  person  deposits  money  to  the  credit  of  blm- 
self  as  trustee  for  another,  and  the  account  so 
remains  until  his  death,  prima  facie  the  money 
belongs  to  tbe  t>eneflciary  although  be  has  not  ob- 
tained possession  of  the  pass  book.  Re  Gaffney^ 
Estate,  146  Pa.  49. 

Effect  of  making  tMrd  person  trustee. 

In  case  the  owner  of  money  places  It  in  bank  tn 
the  name  of  another  person  In  trust  for  a  tbird  tbe 
latter  will  have  a  right  to  it  as  against  the  trustees 
Petty  V.  Petty,  17  Jur.  646, 23  L.  J.  Ch.  1065. 

Where  deposit  is  made  for  a  purpose  other  than  le 

pass  title. 

Wbere  the  statute  forbids  tbe  receiving  of  aa 
account  above  a  specified  .amount,  and  a  person 
wbose  account  has  reached  that  an^ount  makes  a 
further  deposit  as  trustee  for  another,  if  it  appears 
tbat  the  Intention  was  to  evade  the  act  and  not  to 
create  a  trust  tbere  will  be  no  Interest  In  tbe  cestui 
que  truitt.  Field  v.  Lonsdale,  18  Beav.  78, 19  £*  J. 
Cb.  N.  S.  560, 14  Jur.  006. 

If  tbe  money  Is  deposited  in  trust  because  the  de- 
positor has  reecbed  tbe  limit  of  bis  possihle  depoail 
in  his  own  name  evidence  of  that  fact  may  be  given 
for  the  purpose  of  defeating  the  claim  of  the  hene- 
fldarles,  although  tbe  by-laws  of  the  bank  provide 
tbat  the  depositor  may  at  the  time  of  making  tbe 
deposit  designate  for  whose  benefit  It  was  mada 
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IBOO,  withdrew  all  of  the  moDey ,  amoaotiDg  to 
$2,322.64. 

It  further  appears  that  the  plaintiff  always 
retained  possession  of  the  bank  books  represent- 
ing these  accounts;  that  there  is  no  evidence 
that  plaintiff  ever  in  formed  Patrick  Canning- 
hsm  of  the  transfer  of  the  account  to  the  credit 
of  plaintiff  in  trust  for  him;  that  there  is  no  evi- 
dence that  plaintiff  ever  received  any  moneys 
from  Patrick  Cunningham,  and  plaintiff  claims 
never  to  have  intended  to  give  the  money  con- 
taioed  in  the  account  to  Patrick  Cunningham, 
or  to  have  ever  intended  it  for  his  benefit 

It  also  appears  that  Patrick  Cunningham.tbe 
alleged  beneficiary,  died  April  14.  1890,  three 
days  before  the  account  in  the  Bowery  Savings 
Bulk  was  changed  back  into  the  name  of  plain- 
tiff individually. 

The  quesdon  now  presented  is  whether,  un- 
der the  facts  as  stated,  the  plaintiff  created  a 
trust  in  favor  of  his  brother,  Patrick  Cunning- 
ham, when  he  opened  the  alleged  trust  ac- 
count In  1881,  which  be  could  not  afterwards 
revoke. 

It  is  insisted  by  the  learned  counsel  for  the 
respondent  that  this  is  no  longer  an  open  ques- 
tion in  this  court,  and  that  pkintiiTs  action  in 
1881  created  an  irrevocable  trust  in  favor  of 
Patrick  Cunningham,  and  that  the  adminis- 
trator of  the  latter  can  recover  of  plaintiff  the 
money  he  withdrew  from  the  Bowery  Savings 
Bank,  with  interest  and  costs. 

We  are  of  the  opinion  that  this  case  is  dis- 
tin^ishable  from  the  cases  in  this  court  to 
which  we  have  been  referred,  and  that  the  re- 
covery ajntinst  plaintiff  by  the  adminiBtrator  of 
Patrick  Cunningham's  estate  cannot  be  sus- 
tained. 


The  first  case  is  Martin  v.  Fhihk,  75  N.  Y. 
184,  81  Am.  Rep.  446.  The  account  was  here 
opened:  "The  Citizens' Savings  Bank  in  ac- 
count with  Susan  Boone,  in  trust  for  Lillie 
Wilkrd." 

The  depositor  opened  this  account  in  1806 
and  retained  possession  of  the  l>ank  book  until 
her  death  in  1875. 

A  like  account  was  opened  at  the  same  time 
in  trust  for  Kate  Wiliard,  a  sister  of  the  other 
beneficiary. 

Keither  l)eneficiary  was  informed  of  the  ac- 
count 

The  court  held  that  such  a  transaction  unex- 
plained and  followed  by  the  death  of  the  de- 
positor with  the  accounts  still  existing,  created 
a  valid  trust 

The  case  of  WiUis  v.  SmtftK  91  N.  T.  297, 
was  Quite  similar  in  its  facts  to  Martin  v.  Funk, 
and  the  latter  case  was  held  to  be  a  controlling 
authority. 

In  the  case  of  Mahie  v.  BaUey,  96  N.  T.  206, 
the  deposit  was  the  same  in  form  as  in  Martin 
V.  Funk^  but  the  intention  of  the  depositor  was 
not  left  to  inference,  it  being  shown  that  the 
pass  book  had  t>een  exhibited  to  plaintiff's 
mother  and  was  matter  of  conversation  on  sev- 
eral subsequent  occasions. 

Judge  Andrews, after  calling  attention  to  this 
proof,  also  pointed  out  that  Martin  v.  Funk  left 
undecided  the  point  whether.  In  respect  to  such 
a  transaction,  surrounding  circumstances  may 
not  be  sbown  to  vary  or  explain  the  apparent 
character  of  the  acts  and  the  intent  with  which 
they  were  done,  and  he  then  adds:  "If  it  was 
now  necessary  to  decide  that  point,  I  should  in- 
cline to  the  opinion  that  the  character  of  such 
a  transaction,  as  creating  a  trust,  is  not  con- 


Brabrook  v.  Boston  Five  Cents  8av.  Bank,  IMMass. 
SSS,  6  Am.  Bep.  2SS. 

The  mere  fact  of  the  deposit  of  money  as  trustee 
for  another  to  not  of  itself  sufflcient  to  establish  the 
trust,  and  evidence  Is  admissible  to  show  that  the 
depositor  had  reached  the  limit  of  hto  possible  de- 
posit for  the  purpose  of  explalninir  the  form  of  the 
<leposit.    Farkman  v.  Suffolk  8av.  Bank,  ISl  Hasi. 

Money  transferred  to  the  name  of  trustees  for 
beneficiaries  of  the  depositor  under  hto  direction 
for  the  purpose  of  evadlnir  the  legacy  duty  wlU  not 
1MMB  the  title  to  the  beneficiaries,  especially  where 
tbe  trustees  are  not  notified  of  the  trust  and  the 
<Sepositor  continues  to  exercise  control  of  the  funds 
during  hto  life.    Gaskell  v.  Gaskell,  2  Younge  ft  J. 


If  the  depositor  does  not  Intend  that  the  title 
ataall  pass  until  after  hto  death,  and  adopts  the  de- 
vice of  the  trust  to  evade  the  statute  of  wills,  the 
arost  cannot  be  executed.  Nntt  v.  Morse,  142 
Mass-l. 

If  the  transaction  to  Intended  as  a  testamentary 
^toposltion  of  the  property  it  will  not  be  valid. 
Markey  v.  Markey,  88  N.  Y.  &  R.  173. 

But  the  deposit  may  constitute  a  valid  trust  al- 
tfaough  the  fund  to  to  go  to  the  beneficiary  only 
apoD  the  death  of  the  eesftti  gu«  tnuiU  the  depositor 
tetafning  control  of  the  deposit  in  tbe  meantime. 
Oraflng  v.  Heilmann,  1  App.  Dlv.  £80. 

If  the  depositor  retains  control  over  the  fund 
and  the  benefldary  understands  that  he  to  to  have 
oo  t>eneflt  of  it  until  after  the  death  of  tbe  depositor, 
be  has  no  such  interest  as  will  enable  him  to  pre. 
▼ent  the  depositor  or  her  guardian  in  case  she  be- 
<oome8  insane,  from  drawing  out  the  funds.  Smith 
T.  Speer,  84  N.  J.  Bq.  886. 

If  the  fund  to  deposited  in  trust  for  the  purpose 
S2  U  K.  A. 


of  securing  advantageous  termii  as  to  interest  with 
no  intention  of  transferring  the  title,  it  will  not 
pass.    Weber  v.  Weber  (N.  Y.)  0  Rep.  888. 

EftiU  of  suteeguent  atHM  of  depotUor. 

The  Inference  of  the  creation  of  an  irrevocable 
trust  arising  from  the  deposit  of  money  and  open- 
ing an  account  by  tbe  depositor  in  trust  for  another 
cannot  be  refuted  by  sut)sequent  acts  or  declara- 
tions not  connected  with  the  deposit  so  as  to  coi^ 
stitute  res  gestw.   Hyde  v.  Kitchen,  69  Hun,  280. 

If  after  having  created  a  perfect  trust  the  de- 
positor withdraws  the  funds  and  leaves  nothing  on 
deposit  at  the  time  of  his  death,  it  will  be  the  duty 
of  tbe  executor  to  carry  out  the  trust  in  favor  of 
thr  beneficiary.    Wltxel  v.  Chapin,  8  Bradf .  886. 

No  act  of  the  person  making  the  deposit  io  sul^ 
sequently  withdrawing  the  money  can  alfect  the 
title  of  the  eeBtui  qus  truBU  Scott  v.  Harbeck^  42 
Huo,  223. 

And  in  case  the  trustee  draws  the  money  hto  ex- 
ecutor mav  be  held  for  the  amount  to  the  cestui  gve 
tnisL   Maoy  V.  Williams,  66  Hnn«  480. 

Bighta  and  Uabilitie$  of  representative  o/  dieeaaed 

depotUor, 

The  admlntotrator  of  the  trustee  has  a  right  to 
draw  the  fund  in  continuation  of  the  trust  in  the 
absence  of  notice  by  tbe  beneficiary  forbidding 
such  action.  Boone  v.  Citizens*  Sav.  Bank,  84  N.  Y. 
68,  88  Am.  Bep.  488.  Reversing  21  Hun,  235;  Terry  v. 
Bale,  1  Dem.  462;  Scbluter  v.  Bowery  Sav.  Bank,  117 
N.  Y.  126,  5  L.  B.  A.  641. 

In  case  the  money  has  been  deposited  by  one  as 
trustee  for  a  third  person  the  beneficiary  may  re- 
cover the  amount  from  the  executor  of  the  trustee 
in  case  he  has  withdrawn  the  money  from  the  bank. 
Anderson  v.  Thomson,  88  Hun,  80L  H.  P.  V. 
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clusively  established  by  the  mere  fact  of  the 
deposit.  80  as  to  preclude  evidence  of  contem- 
poraneous  facts  and  circamstaoces  coostitutiog 
reM  gesta,  to  show  that  the  real  motive  of  the 
depositor  was  DOt  to  create  a  trust,  but  to  ac- 
complish some  independent  and  different  pur- 
pose inconsistent  with  an  intention  to  devest 
himFelf  of  the  beneficial  ownership  of  the 
fund." 

In  the  case  of  Beaver  y.Beaf>er,  117  N.  Y.  421, 
6  L.  R.  A.  403,  the  matter  of  deposit  in  savings 
bank  by  father  in  name  of  his  son  was  under 
consideration.  Owing  to  the  peculiar  circum- 
stances of  that  case  it  was  held  that  the  plain- 
tiff's title  to  the  fund  depended  upon  the  ques- 
tion of  gift  rather  than  trust. 

Judge  Andrews  uses  this  language  in  a  gen- 
eral discussion  of  the  subject: 

**It  may  be  justly  said  that  a  deposit  in  a 
savings  bank  by  cue  person,  of  his  own  money 
to  the  credit  of  another,  is  consistent  with  an 
intent  on  (he  part  of  the  depositor  to  give  the 
money  to  the  other.  But  it  does  not,  we  think, 
of  itself,  without  more,  authorize  an  afSrmative 
finding  that  the  deposit  was  made  with  that  in- 
tent, when  the  deposit  was  to  a  new  account, 
unaccompanied  by  anydeclaration  of  intention, 
and  the  depositor  received  at  the  time  a  pass 
book,  the  possession  and  presentation  of  which, 
by  the  rules  of  the  bank,known  to  the  depositor, 
is  made  the  evidence  of  the  right  to  draw  the 
deposit."  Judge  Andrews  pointing  out  vari- 
ous motives  that  impel  depositors  to  open 
accounts  to  the  credit  of  third  parties  or  fic- 
titious persons,  with  no  intention  of  devesting 
themselves  of  ownership,  continues  as  follows: 

"We  are  inclined  to  think  that  to  infer  a  gift 
from  the  form  of  a  deposit  alone  would,  in  the 
great  majority  of  cases, and  especially  where  the 
deposit  was  of  any  considerable  amount,impute 
an  intention  which  never  existed  and  defeat  the 
real  purpose  of  the  depositor.  The  relation  of 
father  and  son  does  not  in  this  case,  we  think, 
strengthen  the  plaintiff's  case." 

We  think  the  reasoning  of  this  opinion  is 
equally  applicable  to  a  case  presenting  the  ques- 
tion whether  a  trust  is  created  by  opening  an 
aocoutit  in  the  name  of,  or  in  trust  for,  a  third 
party. 

The  doctrine  laid  down  by  this  court  in  the 
previous  cases  amounts  to  this,  that  the  act  of 
a  depositor  in  openinj^  an  account  in  a  savings 
bank  in  trust  for  a  third  party,  the  depositor  re- 
taining possession  of  the  bank  book  and  fail- 
ing to  notify  the  beneficiary,  creates  a  trust  if 
the  depositor  dies  l>efore  the  b6Deficiary,1eaving 
the  trust  account  open  and  unexplained. 

If  the  intent  can  be  strengthened  by  acts  and 
declarations  of  the  depositor  in  his  lifetime 
amounting  to  publication  of  his  intent  a  more 
satisfactory  case  is  made  out,  but  it  is  not  ab- 
solutely essential,  in  the  absence  of  explanation, 
where  he  dies  leaving  the  trust  account  ex- 
isting. 

In  the  case  at  the  bar  we  have  a  state  of  facts 
in  evenr  way  distinguishable  from  the  cases 
heretofore   passed  upon  by  this  court.    John 
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Cunningham,  the  depositor,  is  alive,  denyinft 
the  trust  and  seeking  in  his  old  age  to  bold 
his  own  money  as  against  the  adminiBtrator  of 
his  deceased  brother,  the  beneficiary  under  tbit^ 
alleged  trust. 

This  case  was  tried  at  special  term:  the- 
record  does  not  contain  the  evidence,  and  the- 
findings  of  fact  are  conclusive. 

The  findings  show,  as  already  stated,  that 
this  was  a  transaction  between  John  Cunning- 
ham and  the  Bowery  Savings  Bank;  that  the- 
depositor  first  opened  the  account  in  his  owa 
name,  then  changed  it  to  his  own  name  in  tru&t 
for  his  brother,  then  changed  it  back  to  his  own 
name  three  days  after  the  death  of  the  alleged 
beneficiary;  that  the  depositor  at  all  times  re- 
tained possession  of  the  bank  books  repre- 
senting these  accounts  until  delivered  up  to  the- 
bank;  that  Patrick  Cunningham,  the  brother, 
was  not  informed  of  the  account;  that  John 
never  received  any  money  from  Patrick;  that 
John  claims  never  to  have  intended  to  eive  the- 
money  represented  by  the  account  to  Patrick, 
nor  to  have  intended  it  for  his  benefit. 

Surely  this  is  a  full  and  complete  explanatioiv 
by  the  living  depositor  of  his  intentions  in  tbi» 
matter. 

The  learned  trial  judge  uses  this  language  io. 
his  opinion,  tig.:  "An  intention  not  to  give- 
it  to  his  brother  is  inconsistent  with  his  act  and 
the  form  of  his  deposit,  and  his  evidence  is  in- 
sufficient, to  my  mind,  of  what  would  other* 
wise  be  the  legal  effect  without  some  explana- 
tions of  the  reasons  for  making  the  deposit  in 
the  form  he  did." 

We  think  it  was  quite  sufl^ient  for  the  de- 
positor to  state,  as  he  did,  that  he  did  not  in- 
tend to  create  a  trust  and  never  intended  to  give 
his  brother  the  money;  he  was  not  called  upon 
to  disclose  his  reasons  for  opening  the  account 
in  trust  for  his  brother. 

We  have  presented  here  the  case  of  a  man 
who  takes  his  own  money  and  deposits  it  to  hi» 
own  credit  in  trust  for  another,  making  no  dis- 
closure or  publication  of  the  trust,  treating  it 
apparently  as  a  mode  of  tnmsaciing  his  own 
business,  and  then  survives  the  proposed  bene- 
ficiary. 

We  are  of  opinion  that  such  a  transaction 
does  not  create  a  trust. 

There  are  no  sufficient  circumstances  or 
declarations  from  which  a  court  of  equity  can 
spell  out  a  trust  even  under  the  liberal  rule  a» 
to  the  creation  of  trusts  in  personal  property 
which  holds  no  formal  or  written  agreement 
or  particular  form  of  words  necessary. 

The  death  of  the  beneficiary  three  daye 
before  the  trust  account  was  closed  is  urged  ae 
a  reason  why  this  alleged  trust  should  te  sua- 
tained. 

It  is  a  circumstance  of  no  moment,  for  the 
opening  of  the  account,  as  now  explained,  did 
not  create  a  trust. 

Tfte  order  and  judgment  appealed  from  ar^ 
reversed,  with  costs  to  plaintiff  in  all  the  court* 

All  concur. 
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BATH   SAVINGS  INSTITUTION 

V. 

BaizUlai   W.  .HA THORN,  Admr.,  etc.,  of 
Henry  Walker,  Deceased, 
and 
Alice  B.  FILES.  . 

(88Me.l22J 

1.  ▲  ▼olnntarjr  tnist  Is  a  g^ift*  and  requlrea 
all  the  enentialB  of  a  plain  gift  to  sustaia  it 

8.  The  words  '*1b  trust  for^  in  the  entry 
atmutL'vingu  bank  depositt  with  tbe  same 
form  used  on  tbe  depositor's  book,  is  sufliotent  to 
create  a  prima  f  aeie  trust  whloh  will  be  a  com- 
Iileted  trust  or  gift  in  favor  of  tbe  donee  as 
asalnst  the  estate  of  the  donor,  where  all  bis  dec- 
larations, acts,  and  oonduot  are  oonslstent  with 
tbe  presumptioa  arising  from  the  entry  itself. 

(June  7,180ft.) 

REPORT  by  the  Supreme  Judicial  Court  for 
Sagadahoc  Couoty  of  an  interpleader  pro- 
ceeding to  determine  tbe  right  to  a  deposit  in 
the  complainant  institution.  Decree  in  favor 
of  Alice  B.  FiUe. 

After  the  bill  was  filed  each  defendant  filed 
an  answer,  and  then  by  agreement  a  decree  of 
interpleader  was  entered  and  it  was  stipulated 
that  the  answers  should  be  taken  as  the  plead- 
ings and  the  cause  set  down  for  rehearing  on 
bill  of  answers  and  proof.  Miss  Files  being  re- 
garded as  plaintiff. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Baker,  Baker,  «  Cornish,  for 
Miss  Files: 

There  are  three  ways  in  which  a  person 
holding  property,  real  or  personal,  may  make 
a  voluntary  disiributioa  thereof  for  the  benefit 
of  another: 

1.  He  can  make  a  sialic  conveyance  or  as- 
signment of  it  directly^to  the  donee  so  as  to 
vest  in  the  latter  whatever  interest  and  title  the 
donor  has  without  intervention  of  any  trust. 

2.  He  may  make  a  transfer  of  it  to  a  third 
person  upon  trusts  in  favor  of  the  donee. 

8.  He  may  retain  the  title  and  declare  him- 
self a  trustee  for  the  donee,  and  thtis  clothe 
the  donee  with  the  beneficial  estate. 

2  Pom.  Eq.  Jur.  8  W7. 

The  elements  necessary  to  constitute  an  equi- 
table gift  such  as  we  claim  here  are  two. 

First/an  unequivocal  intention  on  tbe  part 
of  the  donor  to  declare  a  trust  in  himself. 

Second,  an  unequivocal  declaration  on  the 
part  of  the  donor,  either  orally  or  in  writing, 
that  he  holds  it  in  pnesenti  for  another. 

2  Pom.  Eq.  Jur.  t^  997;  Ray  v.  Simmons,  11 
R  I.  266,  28  Am.  Rep.  447. 

Tbe  form  of  deposit  itself  is  evidence  of  Mr. 
Walker's  intention  to  make  himself  a  trustee. 

J^orihrop  v.  Hale,  72  Me.  275;  Augusta, JSav. 
Bank  ▼.  Fogg,  88  Me.  874 

The  surrounding  circumstances  here  point 
most  clearly  in  favor  of  our  claim. 

There  is  no  evidence  that  this  deposit  was 
made  in  this  way  to  evade  any  by-law  of  the 
bank,  or  statute  of  limitation. 

Nora.— jSee  note  to  preoedlDgoasa     ^ 
82L.R  A« 


Brabrook  v.  Boston  Five  Cents  8av,  Bank,  104 
Mass.  228,  6  Am.  Rep.  222;  Parkman  v.  Ottf- 
folk  8av.  Bank,  161  Mass.  218. 

Mr.  Walker  made  a  complete  declaration  ol 
trust. 

Oerrish  v.  Neva  Bedford  Inst,  for  8av.  128  Mass. 
159.85  Am.  Rep.  805;  Alger  v.  North  End  8av, 
Biink,  146  Mass.  418;  Hay  v.  Simmons^  supra,'- 
Minor  v.  Rogers,  40  Conn.  512,  16  Am.  Kep. 
69;  Robinson  v.  Ring,  72  Me.  140, 89  Am.  Rep. 
808;  Blasdel  v.  Lodce,  52  N.  H.  238;  Barker 
V.  Frye,  75  Me.  29;  Martin  v.  Funk,  75  N.  Y. 
184,  81  AuL  Rep.  446. 

Where  we  claim  an  equitable  gift  the  reten- 
tion of  tbe  book  by  the  trustee  is  evidence  ii> 
favor  of  the  trust,  instead  of  against  it. 

2  Pom.  Eq.  Jur.  §  997;  Ray  v.  Simmons,, 
Minor  v.  Rogers,  and  Barker  v.  Frye,  supra^ 

Mr.  Charles  W.  Larrabee  for  B.  W. 
Hathorn. 

Haskell,  J.,  delivered  the  opinion  of  the 
court : 

Henry  Walker,  of  Woolwich,  died,  solvent 
and  intestate,  October  2,  1891,  leaving  broth- 
ers and  sisters  and  nephews  and  nieces,  but 
neither  wife  nor  children.  His  wife  died 
January  1,  1886.  She  was  a  cousin  to  the 
father  of  the  plaintiff,  Alice  B.  Files,  of  Wins- 
low,  who  knew  the  old  people  as  uncle  and 
aunt,  and  seems  to  have  been  always  welcome 
at  their  house  and  a  favorite  with  them. 

On  July  1,  1882,  Mr.  Walker  deposited  in 
the  Bath  Savings  Institution  $700  ''in  trust 
for  Alice  B.   Files,"  saying,  in  substance, 
that  he  wished  it  to  go  to  her  at  his  decease. 
That  deposit  remained  intact  during  Mr. 
Walker's  life,  and  at  his  death  amounted  to 
something  over  1 1,000.     He  always  retained 
the  book,  and  it  was  found  among  his  papera 
by  his  administrator,    the  defendant,    who 
now  claims  the  deposit  as  a  part  of  his  es- 
tate.    The  evidence  shows  that  Mr.  Walker 
intended  the  deposit  for  Alice  at  his  decease, 
but  never  communicated  his  intention  to  her. 

The  authorities  all  say  that  a  gift  inter 
vivos  must  be  complete.  The  donor  must  de- 
vest himself  of  all  dominion  over  the  thin^ 
given,  and  the  title  to  it  must  pass  absolutely 
and  irrevocably  to  the  donee.  Northrop  v. 
Bale,  78  Me.  66 ;  Dole  v.  Lincoln,  31  Me.  422  ; 
Robinson  v.  Ring,  72  Me.  140,  89  Am.  Rep. 
808 ;  Augusta  Sav.  Bank  v.  Fogg,  82  Me.  588. 

A  voluntary  trust  is  an  equitable  gift,  and, 
like  a  legal  gift  inter  vivos,  must  be  com- 
plete. A  declaration  of  trust  as  effectually 
passes  the  equitable  title  of  the  fund  to  the 
cestui  as  a  gift  inter  vivos  passes  the  legal 
title  to  the  donee.  The  distinction  between 
them  is  of  a  technical  nature.  In  a  trust, 
the  real  title  vests  in  the  donee,  but  tbe  legal 
title,  perhaps,  carrying  control  of  the  prop- 
erty, may  be  placed  elsewhere;  while  in  a 
gift  both  the  real  and  legal  title  instantly 
fall  to  the  donee.  It  is  not  necessary,  there- 
fore, that  he  who  declares  a  trust  should  de- 
vest himself  of  the  legal  title,  if,  perchance, 
he  so  does  it  as  to  transfer  the  real  or  equita- 
ble title  to  the  cestui;  for  then  he  creates  an 
estate  really  no  longer  his  own.    He  may  re- 
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tain  the  legal  title,  giving  him  the  control, 
but  for  the  benefit  of  the  cestui,  according 
to  the  terms  of  the  trust.  His  control  be- 
comes subject  to  the  direction  of  courts  of 
equity,  that  always  supervise  the  adminis- 
tration of  trusts.  They  are  the  children  of 
equity.  They  spring  from  it,  and  cannot 
survive  without  its  aid  and  control.  The 
trustee  is  merely  an  agent  to  administer 
them,  and  nothing  more. 

An  express  trust  of  lands  can  only  be  created 
by  some  writing  signed  by  the  party  or  his 
attornet  (Rev.  titat.  chap.  78,  §  11),  but  a 
trust  of  personal  property  may  be  created  or 
declared  by  parol.  It  is  necessary,  however, 
to  clearly  establish  the  terms  of  it,  and  show 
an  executed  gift,  so  that  the  equitable  title 
shall  have  passed  to  the  donee  as  effectually 
as  a  gift  inter  vivas,  Qen'ish  v.  New  Bedford 
Inst,  for  Sav.  128  Mass.  159,  86  Am.  Rep.  365; 
Dresser  v.  Dresser,  46  Me.  48. 

Says  Lord  Cranworth :  If  a  man  chooses 
to  give  away  anything  which  passes  bv  de- 
livery, he  may  do  so,  and  there  is  no  doubt 
that,  in  the  absence  of  fraud,  a  parol  declara- 
tion of  trust  may  be  perfectly  good,  even 
though  it  be  voluntary.  If  I  give  any  chat- 
tel, that  of  course  passes  by  deliverv ;  and  if 
I  expressly  or  impliedlv  say  I  constitute  my- 
aelf  trustee  of  such  and  such  personal  prop- 
erty for  a  person,  that  is  a  trust  executed, 
and  this  court  will  enforce  it,  in  the  absence 
of  fraud,  even  in  favor  of  a  volunteer.  .  .  . 
The  authorities  all  turn  upon  the  auestion 
whether  what  took  place  was  a  declaration 
of  trust  or  merely  an  imperfect  attempt  to 
make  a  legal  transfer  of  the  property.  In 
the  latter  case  the  court  will  afford  no  assist- 
ance to  volunteers ;  but  when  the  court  con- 
aiders  that  there  has  been  a  declaration  of 
trust,  it  is  a  trust  executed,  and  the  court 
will  enforce  it  whether  with  or  without  con- 
sideration.    Janes  v.  Lack,  L.  R.  1  Ch.  25. 

In  this  case,  tho  deposit  is  in  the  name  of 
the  donor,  **  in  trust  for  the  donee. "  Stand- 
ing alone,  this  entry  does  not  work  an  abso- 
lute, indisputable  gift  in  the  form  of  a  dry 
trust,— that  is,  a  trust  without  limitation  or 
condition,  that  may  be  terminated  at  the 
will  of  the  cestui;  but  extrinsic  evidence  is 
competent  to  control  Its  effect.  Brabraok  v. 
Boston  Five  CenU  Sav.  Bank,  104  Mass.  228, 
^  Am.  Rep.  222 ;  Clark  v.  Clark,  108  Mass. 
622 ;  Pdvoers  ▼.  Provident  Inst,  for  Sav,  124 
Mass.  877 ;  Stone  v.  Bisluyp,  4  Cliff.  593,  Fed. 
Cas.  No.  18,482 ;  Northrop  v.  HaXe,  72  Me. 
276. 

The  evidence  discloses  that,  at  the  time 
the  donor  made  the  deposit,  he  expressed  a 
<lesire  that  the  donee  should  have  the  money 
at  his  death.  That  certainly  shows  no  intent 
to  part  with  the  legal  title  at  an  earlier  dav. 
Ue  is  said  to  have  subsequently  made  talk 
of  the  same  purport ;  but  he  neither  informed 
the  donee  of  the  deposit,  nor  made  any  effort 
nor  did  any  act  to  apprise  her  of  it,  or  of 
liis  intention  concerning  it.  The  deposit  on 
bis  part  was  both  voluntary  and  secret.  In- 
formation of  it  may  have  been  communicated 
to  her  by  others,  but  never  at  his  request  or 
with  his  knowledge.  What  evidence,  then, 
operates  to  pass  the  equitable  title  in  the 
deposit  to  her?    He  had  consummated  no  con- 
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tract  with  her.  His  intentions  were  kept  in 
his  own  breast.  He  could  have  withdrawn 
the  money  at  any  time,  and  have  made  a  new 
disposition  of  it,  and  she  may  not  have  been 
the  wiser,  so  far  as  he  knew.  It  is  just  as 
essential,  to  establish  the  trust  sought  to  ba 
set  up  here,  to  prove  some  aot  on  the  part 
of  the  donor  that  shall  operate  to  pass  the 
equitable  title  to  the  donee,  as  it  is  to  prove 
delivery  in  a  gift  inter  vivos.  Both  require 
the  same  essentials.  In  both,  some  title  must 
pass  from  the  donor,  differing  onlv  in  de- 
gree. A  gift  must  be  executed  by  delivery ; 
a  trust,  by  declaration. 

In  Augusta  Sav,  Bank  v.  Fogg,  82  Me.  588, 
the  donor  deposited  a  sum  of  money  in  the 
name  of  the  donee,  subject  to  his  own  order, 
with  intent  that,  at  his  death.  It  should  go 
to  the  donee.  No  trust  was  claimed  or  shown. 
It  was  an  unexecuted  purpose,  an  ineffectual 
attempt  at  testamentarv  disposition. 

In  Parcher  v.  Saco  Jt  B,  Sav,  Inst,  78  Me. 
470,  a  depositor  caused  to  be  entered  upon  the 
bank  ledger  words,  in  substance,  "Payable 
also  to  Mrs.  Leavitt  in  case  of  my  death,  *  and 
it  was  held  no  gift. 

In  Curtis  v.  Portland  Sav,  Bank,  77  Me. 
161,  52  Am.  Rep.  750,  the  entry  of  **  Subject 
also  to"  the  donee  was  held  to  constitute  no 
gift,  but  that  a  subsequent  delivery  of  the 
bank  book  completed  the  gift. 

In  Barker  v.  Frye,  75  Me.  29,  a  deposit  in 
the  name  of  the  donee,  subject  to  the  donor 
during  life,  afterwards  changed  by  erasing 
words  giving  the  donor  any  control  of  the 
fund,  and  after  notice  to  the  donee  of  the 
change  and  that  the  bank  book  would  be  de- 
livered to  him  the  first  time  they  met,  and 
after  his  reply  requesting  that  the  book 
be  sent  to  him,  which  the  court  ssys  **was 
an  acceptance  of  the  gift,"  it  was  held  that 
the  gift  was  complete. 

The  same  doctrine  is  held  in  Northrop  v. 
Bale,  78  Me.  66 ;  Uobimson  ▼.  Ring,  72  Me. 
140,  89  Am.  Rep.  808^9  Drew  v.  Bagerty,  81 
Me.  231,  3  L.  R.  A.  280 ;  Parkham  v.  Sujfolk 
Sav.  Bank,  161  Mass.  218. 

All  of  our  cases  require  something  more 
than  a  mere  intention  to  give,  a  promise  to 
give,  or  an  expectation  to  give.  Benevolence 
alone  will  not  do.  There  must  be  beneficence 
also.  The  mystery  sometimes  supposed  to 
exist  about  a  trust  cannot  change  the  nature  of 
a  transaction.  A  voluntary  Unst  is  a  eift, 
and  requires  all  the  essentials  of  a  plain 
gift  to  sustain  it. 

In  Dresser  v.  Dresser,  supra^  a  writing 
specifying  the  terms  of  a  voluntary  trust, 
and  a  delivery  of  the  trust  property  so  that 
the  dominion  of  the  donor  over  it  was  there- 
after lost,  is  a  good  example  of  a  trust  of 
this  sort. 

In  Alger  v.  North  End  Sav.  Bank,  146  Mass. 
418,  the  donor  made  a  deposit  similar  to  the 
one  under  consideration.  It  was  in  his  own 
name^  as  trustee  for  the  donee,  his  house- 
keeper, who  claimed  the  deposit  as  a  pay- 
ment for  her  services.  It  was  shown  that, 
shortlv  before  his  death,  he  told  her,  "I  put 
it  in  for  you ;"  **  that  money  is  yours ;"  and 
the  court  held  that  the  judge,  who  tried  the 
case,  was  authorized  to  find  a  perfected  gift^ 
if  he  chose  to  do  so. 
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Some  of  the  cases  are  In  conflict  conoero- 
iog  the  question  now  under  consideration, 
more  in  the  application  of  the  law  to  the 
«yer- varying  facts  in  the  numerous  cases  than 
otherwise;  but  our  own  cases  are  all  con- 
sistent, and  squarely  hold  to  the  doctrine 
that  a  trust  in  personal  property  may  be  cre- 
ated by  parol,  and  that  a  deposit  in  bank  In 
the  name  of  another  may  be  explained  or  con- 
trolled by  evidence  outside  the  written  terms 
of  the  deposit.  In  this  case,  the  terms  of 
the  deposit  clearly  show  an  intended  trust  in 
favor  of  the  donee,  but  may  be  controlled 
or  limited  by  extrinsic  evidence.  This  evi- 
dence confirms  the  trust,  showing  that  It 
should  cease  at  the  death  of  the  donor,  and 
that  the  legal  title  should  then  pass  to  the 
eettui.  When  the  deposit  was  made,  the  treas- 
urer of  the  bank  told  the  donor  that,  at  his 
decease,  the  money  would  go  to  the  donee, 
and  the  donor  replied  that  was  his  wish.  All 
the  subsequent  acts  and  declarations  of  the 
donor  show  the  same  intent.  The  gift  cannot 
be  upheld  as  an  absolute  gift  inter  «tooi,  nor 
as  a  gift  eau9a  rnortU,  for  these  gifts  require 
s  delivery  of  the  res,  a  complete  transfer  of 
title.  They  differ  from  a  gift  in  trust  in 
that  they  purport  to,  and  must,  pass  the  whole 
title,  so  that  the  donor  can  have  no  dominion 
or  control  over  them.  But  a  gift  in  trust 
withholds  the  lej?al  title  from  the  donee.  It 
may  be  transmitted  to  a  third  person,  or  it 
may  be  retained  by  the  donor,  but  in  either 
case  the  equitable  title  has  sone  from  him, 
snd  unless  the  declaration  of  trust  contains 
the  power  of  revocation,  or  the  wide  discre- 
tion of  chancery  attaches  (GoutU  v.  Acwarth, 
L.  R.  8  £q.  558 ;  WoUastan  v.  Tribe,  L.  R. 
9  £q.  44 ;  Eventt  v.  Eventt,  L.  R.  10  £q. 
405 ;  Lister  v.  Hodgson,  L.  R.  4  £q.  SO ;  Sharp 
▼.  LeMh,  81  Beav.  491 ;  Anderson  v.  Elsworth, 
8  Oiff.  154;  Toker  v.  Toker,  81  Beav.  629; 
PhiUips  V.  Mullings,  L.  R.  7  Ch.  247 ;  Smith 
▼.  lUffe,  L.  R.  20  £q.  666 ;  Welman  v.  Wei- 
man,  L.  R.  15  Ch.  Div.  670,  578.  579 ;  Prid- 
eaux  V.  Lonsdale,  1  De  O.  J.  A  8.  438),  it 
leaves  him  powerless  to  extinguish  the  trust. 
Of  course,  the  trust  must  be  established  by 
proof,  and  the  fact  that  no  evidence  of  a 
▼oluntary  trust  once  created  remains,  or  can 
be  shown,  does  not  alter  the  principle.  Many 
rights  fail  of  enjoyment  from  the  lack  of 
evidence  that  might  once  be  adduced.  So,  a 
secret  trust  may  be  valid  when  it  can  be 
proved ;  but  if  the  donor  conceals  the  evi- 
dence of  it,  and  later  appropriates  the  fund 
to  his  own  use,  it  is  simply  a  wrong  on  his 
part,  that  prevails  because  of  his  perfidy, 
snd  goes  unpunished  and  unnoticed  because 
unknown.  The  cestui* s  rights  are  the  same 
si  though  his  remedy  may  have  been  de- 
stroyed. 

In  the  case  of  720  Smith's  Estate,  144  Pa. 
428,  a  lad  of  three  years  went  to  live  with 
his  uncle.  When  the  lad  was  twelve  the 
uncle  placed  $18,000  in  bonds  in  an  envelope, 
on  which  he  had  written  and  signed  a  dec- 
laration that  he  held  them  for  his  nephew. 
The  bonds  remained  in  the  uncle*s  possession 
until  his  death,  and  the  court  held  a  com- 
pleted gift  in  trust  for  the  nephew. 

In  Oonneetieut  River  Sav,  Bank  v.  Albee,  64 
Vt.  571,  the  court  says :    **  A  completed  trust, 
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although  voluntary,  is  valid  and  may  be  en- 
forced in  equity.  It  is  not  essential  to  its 
validity  that  the  beneficiary  should  have 
had  notice  of  its  creation  or  have  assented  to 
it.  The  owner  and  donor  of  personal  prop- 
erty may  create  a  perfect  or  complete  trust, 
by  his  unequivocal  declaration  In  writing, 
or  by  parol,  that  he  himself  holds  such  prop- 
erty in  trust  for  the  purposes  named.  The 
trust  is  equally  valid  whether  he  constitutes 
himself,  or  another  person,  the  trustee. " 

In  that  case  a  father  deposited  money  in  a 
savinn  bank  in  the  name  of  his  son,  naming 
himself  trustee.  It  appeared  that  one  motive 
of  the  father  was  to  avoid  taxation;  but, 
said  the  court,  that  fact  does  not  negative 
the  idea  that  he  also  intended  to  create  a  trust 
for  the  benefit  of  his  son.  It  is  perfectly  con- 
sistent with  it.  and  the  retention  of  the  past 
book  is  not  inconsistent  with  such  a  purpose ; 
he  must  have  retained  it  as  trustee. 

Bay  V.  Simmons,  11  R.  I.  266,  28  Am. 
Ren.  447,  is  in  point.  One  Bosworth  depoa- 
itea  money  In  a  savings  bank  in  his  own 
name  as  trustee  for  a  stepdaughter.  He  did 
not  tell  her  what  he  had  done,  nor  show  her 
the  pass  book.  He  kept  that  hi msel f.  After 
his  death,  the  court  held  that  the  stepdaugh- 
ter was  entitled  to  the  money, — that  the 
transaction  constituted  a  trust  in  her  favor. 

So  is  Martin  v.  Funk,  75  N.  T.  184,  81 
Am.  Rep.  446.  Susan  Boone  deposited  $500 
in  a  savings  bank  ^'in  trust  for  Lillie  Will- 
ard."  Susan  kept  the  pass  book,  and  LilHe 
had  no  knowledge  of  ft  until  after  Susan's 
death.  Want  of  notice  to  Lillie,  and  the  re- 
tention of  the  pass  book  by  Susan,  were  urged 
in  defense ;  but  the  court  held  a  gift  in  trust 
complete.  This  is  an  exhaustive  case,  and 
contains  a  review  of  authorities  by  Chief 
Justice  Church  prior  to  1878. 

So  is  Minor  v.  Rogers,  40  Conn.  612,  16  Am. 
Rep.  69.  A  widow  deposited  $250  in  her 
own  name,  ''astrusteeof  William  A.  Minor,* 
the  child  of  a  neighbor.  The  child  knew 
nothing  of  the  deposit-  until  after  the  de- 
positor's death,  and  meantime  did  not  have 
possession  of  the  pass  book;  and  the  court 
held  the  trust  complete,  and  allowed  a  re- 
covery of  the  money  from  the  depositor's  ex- 
ecutor. 

So  is  720  Qaffney's  Estate,  146  Pa.  49.  It 
appeared  that  Hugh  Gaffney  deposited  $560 
in  his  own  name,  as  trustee  for  Polly  Kim, 
and  the  court  held  the  entry  itself  prima  facie 
evidence  of  the  trust,  and,  unexplained,  suf- 
ficient to  uphold  it. 

In  Oerrish  v.  New  Bedford  Inst,  far  Sav, 
supra,  the  court  says :  ''No  particular  form 
of  words  is  required  to  create  a  trust  in  an- 
other, or  to  make  the  party  himself  a  trustee 
for  the  benefit  of  another.  It  is  enough  for 
the  latter  purpose  if  it  be  unequivocally  de- 
clared in  writing,  or  orally  if  the  property 
be  personal,  that  it  is  held  in  trust  for  the 
person  named.  When  the  trust  is  thus  cre- 
ated, it  is  effectual  to  transfer  the  beneficial 
interest,  and  operates  as  a  gift  perfected  by 
delivery." 

The  same  case  holds  that  notice  to  the  bene- 
ficiary is  unnecessary  where  the  transaction 
is  clear;  but  when  ambiguous,  or  susceptible 
of  different  interpretations,  it  removes  the 
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doubt,  and  is  decisive  of  the  purpose  of  the 
donor.  Borne  of  the  earlier  Maesacbusettfl 
cases  seem  to  hold  notice  to  the  beneficiary 
essential  to  the  validity  of  a  trust,  but,  when 
considered  in  the  light  of  this  case,  rather 
consider  the  notice  a  controlling  than  an  es- 
sential element  in  the  creation  of  a  voluntary 
trust.  The  prevailing  doctrine  now  is  that 
notice  is  unnecessary,  but,  when  shown,  has 
controlling  effect. 

In  this  case,  the  entry  ''in  trust  for"  is  of 
clear  and  unmistakable  import,  and  sufficient 


to  create  a  prima  facie  trust.    It  might  hav^ 
been  controlled  by  evidence  that  would  have- 
shown  a  contrary  intention,  but  such  evi- 
dence is  wholly  wanting.     Moreover,  all  the- 
declarations,  acts,  and  conduct  of  the  donor 
are  consistent  with  the  presumption  arising- 
from  the  entry  itself,  and  show  Uiat  it  ex- 
presses the  true  import  of  the  transaction, 
and  creates  a  completed  trust  in  favor  of  the- 
donee. 

Decree  accordingly,  with  costs  against  th» 
estate. 


WISCONSIN  SUPREME  COURT. 


0.  BITTENHAU8,    Appt., 

V. 

0.   W.  JOHNSTON  et  al.,  Eeepta. 
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1*  I A  atatate  bm  to  flsheries  making  differ- 
ent regulatioDB  for  different  locaJlties  or  waters 
is  not  void  as  class  legislation  in  the  absence  of  a 
oonstitutional  provlsloQ  against  it. 

2.  A  statate  diacrimlnating  between 
different  kinds  of  flah  and  between  differ- 
ent localities  and  waters,  in  regulating  fisheries, 
does  not  deny  to  any  person  the  equal  protection 
of  the  laws. 

8.   Seianre  and  destmetion  of  nets  by 

officers,  in  obedience  to  a  statute.  In  abating  a 
nuisance  caused  by  their  voluntary  use  by  the 
owner  in  violation  of  the  fishery  laws,  does  not 
deprive  the  owuer  of  his  property  without  due 
process  of  law,  or  of  "a  certain  remedy  in  the 
laws  for  all  injuries^*  to  his  property,  or  make  an 
unconstitutioual  "distinction**  as  to  the  posses- 
sion, enjoyment,  or  descent  of  property. 

(March  27, 180S.) 

APPEAL  by  plaintiff  from  a  judgment  of 
ihe  Winnebago  County  Court  in  favor  of 
defendants  in  an  action  brought  to  recover 
cerlain  nets  alleged  to  have  been  illegally  taken 
from  plaintiff  by  defendants.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  W.  Waterhoase  and  EL  J. 
Gerphide  for  appellant. 

Messrs.  Thompson^  Hersha^r*  ft 
Thompson,  with  Mr.  C.  E.  Whelan,  for 
respondents: 

The  statute  in  question  does  not  constitute 
class  legislation. 

ikxm  Hing  v.  OrotoUy,  113  U.  8.  702,  28  L. 
ed.  1145;  Blount  v.  Walker,  134  U.  8.  607,  83 
L.  ed.  103G;  Farmer^  fjoan  db  T.  Co.  v.  Chi- 
cago, P.  A  8.  B.  Co.  39  Fed.  Rep.  155;  Minne- 
sota V.  Barber,  186  U.  S.  820,  84  L.  ed.  458,  3 
Inters.  Com.  Rep.  186;  PaciJUi  Exp.  Co,  v. 
Seihert,  142  U.  8.  854,  85  L.  ed.  1040;  Electric 
Imp.  Co,  V.  San  Francisco,  45  Fed.  Rep.  595, 
13  L.  R.  A.  181;  McKean  v.  Archer,  52  Fed. 
Rep.  795;  Smith  v.  United  States,  151  U.  8.  55, 
88  L.  ed.  69. 

The  law  is  not  ex  post  facto  in  its  nature. 

Note.— As  to  the  rlRht  to  compensation  for  prop- 
erty destroyed  to  abatlog  a  public  nuisance,  sec 
Orlando  v.  Tragg  (ria.)  19  L.  R.  A.  IflC 
82  L.  a  A. 


The  law  is  not  unconstitutional  as  depriving 
persons  of  property  without  due  process  of 
law 

Mugler  ▼.  Kansas,  128  U.  8.  628,  81  L.  ed. 
205;  Magner  v.  People,  97  IlL  820;  People  v. 
Brooks,  101  Mich.   98;  People  ▼.  Collison,  85* 
Mich.  105. 

There  was  no  prescriptive  right  obtained  nor 
could  there  be  by  which  these  mhermeu  would 
be  perpetually  permitted  to  use  nets  in  these 
waters. 

8  Am.  &  Eng.  Enc.  Law,  p.  86;  Parker  v. 
People,  111  III.  581. 

A  statute  for  the  protection  of  fish  and  gam& 
is  a  public  advantage  to  which  private  inter- 
ests must  cooform. 

Phelps  V.  Racey,  60  N.  Y.  10, 19  Am.  Rep. 
140:  State  v.  Randolph,  1  Mo.  App.  15. 

Their  constitutionality  has  been  expressly 
affirmed  in — 

'  Burnham  y.  Webxler,  5  Mass.  266;  Nickerson 
V.  Brnckett,  10  Mass.  212;  Qentile  v.  StaU,  2» 
Ind.  409;  State  v.  Norton,  45  Vt.  258;  Magner 
V.  People,  supra. 

Due  process  of  law  (s  not  a  judicial  procesa 
necessarily,  but  is  that  process  which  the  law 
prescribes.  '^  . 

San  Mateo  County  Y.^Southem  P.  R.  Co,  IS 
Fed.  Rep.  145. 

The  nets  were  declared  by  the  statutes  to  be 
public  nuisances.  The  courts  Imve  repeatedly 
held  that  the  legislature  may  enlarge  into  a 
nuisance  that  which  at  common  law  was  not  a 
nuisance,  or  may  declare  that  not  to  be  a  nui- 
sance which  the  common  law  invests  with  that 
term. 

Coe  T.  Sdiultz,  47  Barb.  65;  Re  Jacobs,  98  N. 
Y.  98,  50  Am.  Rep.  686;  Reg.  v.  Orawshaw, 
Bell,  0.  C.  808;  McLaughlin  v.  State,  45  Ind. 
838;  Monroe  v.  Oerspach,  88  La.  Ann.  1011; 
State  V.  Towler,  18  K.  I.  661;  Miller  v.  Nev 
York,  109  IT.  8.  885,  27  L.  ed,  971;  Leigh  v. 
Westervelt,  2  Duer,  618;  Harris  v.  Thompson,, 
9  Barb.  850;  Griffith  v.  McGuUnm,  46  JBarb. 
561;  Babcock  v.  Buffalo,  56  N.  Y.  268;  Hart  v. 
Albany,  3  Paige,  2l8;  Harrower  v.  RUson,  Zl 
Bsrb.  801;  Kellogg  v.  Thompson,  66  N.  Y.  88; 
Rockweia  V.  Nearing,  85  N.  Y.  802;  Wood,. 
Nuisances,  1;  State,  WeUer,  v.  Snover,  42  N. 
J.  L.  841;  WiUiams  v.  BlackwaU,  2  Horkt.  & 
C.  88. 

The  state  possesses  ample  authority  to  rid 
the  fisheries  of  such  devices  as  are  destructive 
of  them,  without  judicial  proceedings  against 
the  offending  owners  who  have  constructed  or 
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placed  such  devices  in  the  fisheries  in  violation 
of  the  law  protecting  them. 

Lawion  v.  SUeU,  119  N.  Y.  226,  7  L.  R.  A. 
184;  Phelp9  ▼.  Raety,  60  N.  Y.  10.  19  Am. 
Itep.  140;  8taU,  WeiUr,  v.  Snoter,  42  N.  J.  L. 
:845;  Magner  T.  People,  97  111.  882;  Williame 
-y.  BlaektoaU,  eupra;  Smith  v.  Lavinut,  8  N. 
Y.  472. 

If  the  law  can  be  made  operative  and  upheld 
^thout  the  provision  which  is  found  void  the 
•court  vrill  not  render  void  the  entire  statute  by 
the  failure  of  one  sentence  or  one  word  therein. 

State,  Wetter,  v.  Snover,  eupra ;  Shiven  v. 
Jfetoton,  45  N.  J.  L.  474;  Ifewirk  d  8.  0, 
Hone  Car  R,  Co,  v.  Hunt,  50  N.  J.  L.  818;  Par- 
Jeer  V.  People,  111  111.  581;  Weld  v.  Hornby.  7 
East,  195;  American  Print  Worki  v.  Lawrence, 
-21 K.  J.  L.  248;  HaU  v.  Lawrence,  Id.  714;  Am- 
-eriean  Print  Works  v.  Lawrence,  23  N.  J.  L. 
^90,  57  Am.  Dec.  420;  Haney  v.  Compton,  86 
N.  J.  L.  507. 

The  law  is  a  valid  and  proper  exercise  of  the 
fwlice  power  of  the  state. 

4  Bl.  Com.  174;  Bumham  v.  Webtier^  5  Mass. 
-266;  ^ickereon  ▼.  BraekeU,  10  Mass.  212; 
QentiU  v.  8iaU,  29  Ind.  409;  State  v.  Ntyrton, 
45  Yt.  858;  Ma^er  v.  People,  97  111.  820; 
Tiedeman,  Pol.  rowers,  §  2;  Cooley,  Const. 
Lim.  4th  ed.  168. 

The  legislature  has  the  right  to  declare  that 
A  public  nuisance  which  was  not  at  common 
law  a  public  nuisance. 

Smith  y.  Com.  6  B.  Mon.  21;  States.  Bailey, 
-Stl  N.  H.  848;  McCUan  y.  StaU,  49  N.  J.  L. 
471;  Meyer  v.  StaU,  42  N.  J.  L.  145;  Com,  v. 
IfeDonovgh,  18  Allen,  581. 

All  private  property  in  the  state  is  held  sub- 
ject to  the  laws  of  t£e  state  as  to  its  use,  and 
must  not  be  so  used  as  to  injure  the  public  in 
Its  rights  and  privileges,  the  private  citizen  in 
iiis  property,  or  the  state  in  the  property  which 
it  holds  in  trust  for  the  whole  people. 

State,  Shivere,  y.  Newton,  45  ^.  J.  L.  469; 
Ifewark  d  8.  0.  Horee  tkir  B.  Co,  v.  Hunt,  50 
N.  J.  L.  898:  Barbier  v.  ConnoUy,  118  U.  8. 
«7,  28  L.  ed.  928;  WurU  y.  Hoagland,  114  U. 
S.  006,  29  L.  ed.  229;  Cooley,  Const.  Lim. 
-»684. 

The  state  has  the  right  to  enact  laws  for  the 
preservation  of  fish  and  game  and  to  prohibit 
the  use  of  tools  and  implements  tending  to  the 
•destruction  of  the  same. 

PBople  V.  Bndgee,  142  111.  80.  16  L.  R.  A. 
<J84;  Lawton  v.  Steele,  119  N.  Y.  226,  7  L.  R. 
A.  184. 153  U.  8.  188.  88  L.  ed.  885;  Com,  v. 
Perley,  180  Mass.  469;  Smith  y.  Maryland,  59 
U.  8.  18  How.  71,  15  L.  ed.  269. 

Property  voluntarily  placed  in  a  situation 
^bicb  the  law  declares  shall  subject  it  to  sum- 
mary destruction  cannot  be  recovered  either  in 
its  yalue  or  itself  when  destroyed  pursuant  to 
«uch  law  by  persons  whom  the  law  vests  with 
the  authority  to  destroy. 

Nfwa/rk  d  8.  0.  IJorse  Car  R.  Co,  v.  Hunt, 
.evpra;  Coolev,  Const.  Lim.  chap.  16;  Mills, 
£m.  Dom.  §  6;  Com,  v.  KeUy,  168  Mass.  169; 
CampbeU  v.  Ekans,  45  N.  Y.  856;  Cook  v. 
<Sregg,  46  N.  Y.  489. 

Cassodajt  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

Th«a  is  an  action  of  replevin,  commenced 
August  9,  1895,  before  a  justice  of  the  peace 
Z*l  L.  !<.  A. 


in  Oshkosh,  to  recover  twelve  gill  nets,  of 
the  value  of  $60,  alleged  to  have  been  un- 
justly taken  and  detained  by  the  defendants. 
The  defendants  answered  by  way  of  denials, 
and  justified  the  seizure  and  destruction  of 
the  nets  as  fish  and  game  wardens  of  the  state, 
under  chapter  221,  Laws  1895.  On  the  trial 
before  the  justice  the  plaintiff  proved  the 
ownership  and  value  of  the  nets,  and  admitted 
that  he  had  placed  the  nets  in  the  waters  of 
Lake  Winnebago  for  the  purpose  of  fishing, 
and  that  the  defendants  were  such  fieli  and 
game  wardens.  The  defendants  admitted 
Uiat  they,  as  such  fish  and  game  wardens, 
took  the  nets  from  such  waters  and  destroyed 
them.  A  trial  by  jury  having  resulted  in  a 
verdict  in  favor  of  the  defendants,  jud/rment 
was  entered  thereon  accordingly,  from  which 
the  plaintiff  appealed  to  the  county  court. 
Upon  the  trial  in  that  court  it  was  stipulated 
that  the  case  be  decided  by  the  court  upon 
the  record  certified  by  the  justice;  and  it 
was  thereupon  decided,  accoraingly,  by  that 
court,  in  favor  of  the  defendants.  From  the 
judgment  entered  therein,  in  favor  of  the  de- 
fendants, and  upon  the  certificate  of  the  trial 
judge  as  required  by  chapter  215,  Laws  1895, 
the  plaintiff  brings  this  appeal.  Chapter 
221,  Laws  1895,  appears  first  on  pages  867- 
896,  inclusive,  and  again  on  pages  897-426, 
inclusive.  There  are  some  discrepancies  be- 
tween the  chapter  as  thus  first  presented  and 
as  thus  subsequently  presented  ;  but  they  both 
purport  to  have  been  approved  and  published 
on  the  same  day,  and  they  both  have  the  same 
title,  and  are  numbered  the  same,  and  are 
the  same  throughout,  except  in  certain  par- 
ticulars, not  material  on  this  appeal  since 
the  portions  of  ihe  act  there  involved,  are 
the  same  in  both  publications.  Counsel  con- 
tend that  the  act  in  question  is  unconstitu- 
tional and  void  upon  several  grounds. 

1.  It  is  claimed  that  certain  clauses  of  the 
act  are  repugnant  to  the  constitutional  pro- 
visions which  declare  that  "no  .  .  .  «b- 
poet  facto  \^ir  ,  ,  ,  shall  ever  be  passed. " 
Wis.  Const,  art.  1,  §12.  "No  state  shall 
.  .  .  pass  any  .  .  .  ex  poet  facto  \h,w,* 
U.  8.  Const,  art.  \,  %  9.  "By  an  ex  poet 
facto  law,"  said  Field,  J.,  "is  meant  one 
which  imposes  a  punishment  for  an  act  which 
was  not  punishable  at  the  time  it  was  com- 
mitted ;  or  imposes  additional  punishment 
to  that  then  prescribed ;  or  changes  the  rules 
of  evidence  by  which  less  or  different  testi- 
mony is  sufficient  to  convict  than  was  then 
required."  Cumminge  v.  Missouri,  71  U.  8. 
4  Wall.  825,  826,  18  L.  ed.  868,  864.  8ee 
also  720  Medley,  184  U.  8.  160,  88  L.  ed.  885 ; 
Duncan  v.  Missouri,  152  U.  8.  877,  88  L.  ed. 
485.  This  rule  is  uniformly  recognized  in 
all  well -considered  adjudications  upon  the 
subject.  It  is  equally  well  settled  that  a 
general  law  for  the  punishment  of  offenses, 
which  endeavors  by  retroactive  operation  to 
reach  acts  before  committed,  and  also  pro- 
vides a  like  punishment  for  the  same  acta 
in  future,  is  void  only  so  far  as  it  is  retro- 
spective, and  valid  as  to  future  cases  within 
the  legislative  control.  Jaehne  v.  New  York, 
128  U.  S.  189,  83  L.  ed.  898.  In  the  case 
at  bar  the  act  complained  of  was  committed 
nearly  four  months  after  the  passage  and 
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publication  of  the  law  In  question,  and  hence 
that  chapter  cannot  be  reii^arded  as  an  ftc  past 
facto  law,  as  to  that  act.  This  being  so,  we 
are  not  called  upon  to  determine  whether  any 
provision  of  the  chapter  was  thus  retroactive, 
and  hence,  to  that  extent,  an  eso  po$i  facto 
law. 

3.  Counsel  contend  that  the  law  in  ques- 
tion is  class  legislation,  and  therefore  void. 
This  seems  to  be  put  on  the  ground  that  the 
act  makes  certain  **  regulations  for  the  outly- 
ing waters  of  the  state"  (^§  12-15),  and  cer- 
tain other  "regulations  for  the  inland  waters" 
of  the  state  (^  16),  and  certain  **  provisions 
applying  to  certain  localities  or  waters  only" 
<^^  88-&a),  and  particularly  because  **the 
Waters  of  Rush  lake"  are  thereby  "exempted 
from  the  provisions"  of  the  ""act  relating  to 
regulations  upon  the  methods  or  times  of 
taking,  catching,  or  killing  fish"  (§  86).  We 
are  referred  to  no  clause  of  our  state  Consti- 
tution which  condemns  such  legislation  as 
class  legislation,  and  we  have  found  none. 
It  certainly  does  not  belong  to  anv  of  the 
nine  classes  of  cases  in  regard  to  which  "the 
legislature  is  prohibited  from  enacting  any 
special  or  private  laws."  Const,  art.  4, 
§  81.  The  constitutions  of  some  of  the  states 
expressly  prohibit  every  kind  of  local  or 
special  legislation.  As  indicated,  such  pro- 
hibition m  this  state  is  only  partial.  As 
often  said,  and  always  conoeded^  >our  state 
Constitution  is  not  so  much  a  grant  as  a  lim- 
itation of  powers ;  and  hence  the  state  legis- 
lature has  authority  to  exercise  any  and  all 
legislative  powers  not  delegated  to  the  Fed- 
eral government,  nor  expressly  or  by  neces- 
sary implication  prohibited  by  the  national 
or  state  Constitution.  State^  Graff  v.  Forut 
County y  74  Wis.  615 ;  Slato^  Lamb,  v.  Oun- 
ningham.  88  Wis.  146,  17  L.  R.  A.  145.  The 
law  in  question  is  entitled  "An  Act  to  Re- 
vise, Amend,  and  Consolidate  the  Laws  of 
the  State  Relating  to  Game  and  Its  Preserva- 
tion, Fish  and  the  Preservation  and  Propaga- 
tion thereof."  To  legislate  intelligently 
upon  such  a  subject,'  there  must  be  a  legis- 
lative discretion  as  to  the  different  kinds  of 
fish,  and  as  to  the  different  waters  in  which 
thev  are  or  may  be  found.  The  exercise  of 
such  legislative  discretion  in  the  instant  case 
does  not  seem  to  be  condemned,  as  class 
legislation,  by  any  clause  of  our  state  Con- 
stitution. 

8.  But  it  is  claimed  to  be  class  legislation 
within  the  meaning  of  the  clause  of  the  Fed- 
eral Constitution,  which  declares  that  "no 
state  shall  make  or  enforce  any  law  which 
shall  .  .  .  deny  to  any  person  within 
its  Jurisdiction  the  equal  protection  of  the 
laws."  Amend,  art.  14,  §  1.  This  clause 
was  clearly  intended  to  prevent  hostile  dis- 
crimination against  any  individual,  or  class 
of  individuals,  by  the  statutes  of  any  state. 
Slaughter- ffouM  Gases,  88  U.  8.  16  Wall.  86, 
21  L.  ed.  894;  Pembina  Consol.  Silver  Min, 
A  M,  Co.  V.  Pennsylvania,  125  U.  8.  188,  81 
L.  ed.  658,  2  Inters.  Com.  Kep.  24 ;  Re  Kemm- 
ler,  186  U.  8.  448,  84  L.  ed.  524.  "Class 
legislation,  discriminating  against  some  and 
favoring  others,  is  prohibited,  but  legisla- 
tion which,  in  carrying  out  a  public  pur- 
pose, is  limited  in  its  application,  if  within 
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the  sphere  of  its  operation  it  affects  alike  all 
persons  similarly  situated,  is  not  within  the 
amendment."     Barbier  ▼.    ConnoUy,  118  U. 
8.   82,  28  L.  ed.  926.     In  speaking  of  that 
constitutional  provision,  it  was  said  by  Mr. 
Justice   Field   that  it  "does  not  prohibit 
legislation  which  is  limited  either  in  the  ob- 
jects to  which  it  is  directed,  or  by  the  terri- 
tory within  which  it  is  to  operate.    It  merel v 
requires  that  all  persons  subjected  to  such 
legislation  shall  be  treated  alike,  under  like 
circumstances  and   conditions,  both  in  the 
privileges  conferred  and  in  the  liabilities 
imposed."    Hayes  v.  Missouri,  120  U.  8.  71, 
80  L.  ed.  580.    There  is  no  pretense  that  the 
act  in  question  contains  any  hostile  discrim- 
ination against  any  person  or  any  class  of 
persons.    True,  it  makes  certain  things  un- 
lawful, and  prescribes  certain  penalties,  for- 
feitures, and  punishments  for  violations  of 
the  law,  but  they  are  alike  applicable  to  any 
and  all  persons  who  violate  the  law.     Under 
the  authorities  cited,  it  is  very  clear  that 
the  mere  fact  that  the  statute  in  question  is 
applicable  to  certain  localities  and  waters, 
and  discriminates  between  different  kinds  of 
fish,    does   not  make  it   class   legislation, 
within  the  meaning  of  the  clause  of  the  Fed- 
eral Constitution  quoted. 

4.  Among  other  things,  the  statute  in  ques- 
tion provides  that  "  the  powers  and  duties  of 
such  fish  and  game  wardens  shall  be  .  .  . 
to  seize,  remove,  and  forthwith  destroy  any 
net,  pound,  or  other  device  found  in  the  in- 
land waters  of  this  state  or  in  the  possession 
of  any  person  or  persons  intending  to  use  the 
same  for  fishing,  or  having  removed  or  be- 
ing in  the  act  of  removing  the  same  from  any 
of  the  waters  where  the  fishing  with  nets  or 
devices  or  the  setting  of  the  same  is  pro- 
hibited or  illegal  under  this  act,  or  any  law 
of  the  state,  and  which  are  declared  to  b9 
public  nuisances. "  8e^ion  9,  subd.  4.  "  No 
person  shall  be  allowra  to  set,  place,  or  use 
any  gill,  fyke,  pound;  seine,  dip',  or  other 
net  or  snare,  or  trap,  in  any  of  the  inland 
waters  of  the  state  of  Wisconsin  for  the  pur- 
pose of  catching  fish  of  anv  varietv, "  except 
as  therein  otherwise  provided,  and  which  is 
not  material  here.  8ection  16.  "  Any  net  of 
any  kind  prohibited  by  law,  while  set 
or  found  in  any  waters  when  such  net  is  pro- 
hibited by  law  from  being  set  or  used,"  is 
therein  "declared  to  be  a  public  nuisance." 
8ection  19,  subd.  1.  The  illegal  use  of  such 
net  contrary  to  the  provisions  of  the  act  for* 
felts  the  same  to  the  state.  Id.  subd.  10.  It 
is  therebv  made  the  duty  of  such  wardens  to 
destroy  the  same  forthwith,  as  a  public  nui- 
sance, "when  found  or  taken  in  the  unlawful 
use  .  .  .  and  no  liability  shall  be  in- 
curred to  the  owner  or  to  any  other  person 
for  such  destruction. "  Section  20.  It  is  con- 
ceded that  the  plaintiff's  nets  were  seized  by 
the  defendants,  as  such  wardens,  while  they 
were  in  such  unlawful  use,  and  thereupon 
forthwith  destroyed  by  them.  Counsel  for 
the  plaintiff  frankly  admits  that  "the  only 
issue  involved  is  the  constitutionality  of  said 
law."  But,  in  addition  to  the  grounds 
stated,  they  contend  that  the  statute  in  Ques- 
tion is  repugnant  to  that  clause  of  the  Federal 
Constitution  which  declares  "nor  shall  any 
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8tate  depriTe  any  person  of  life,  liberty,  or 
property  without  due  process  of  law." 
Amend,  art.  14,  g  1.  "Due  process  of  law," 
said  Waite,  Ch.  J.,  "Is  process  due  accord- 
ing to  the  law  of  the  lana.  This  process  in 
the  states  is  regulated  by  the  law  of  the 
state. "  Walker  7.  Sautfinet,  92  U.  6.  98,  28 
L.  ed.  679.  In  other  words,  in  matters  of 
state  Jurisprudence  the  law  of  the  state  is  the 
law  of  the  land.  ''Legislation  is  not  open 
to  the  charge  of  depriving  one  of  his  rights 
without  due  process  of  law,  if  it  be  general 
Id  its  operation  upon  the  subjects  to  which 
it  relates,  and  is  enforceable  in  the  usual 
modes  established  in  the  administration  of 
government  with  respect  to  kindred  matters ; 
that  is,  by  process  or  proceedings  adapted  to 
the  nature  of  the  case. "  Dent  v.  Weet  Vir- 
ginia, 129  U.  8.  114,  82  L.  ed.  628.  **  Due 
process  of  law,  and  the  equal  protection  of 
tiie  laws  are  secured  if  the  laws  operate  on 
all  alike,  and  do  not  subject  the  individual 
to  an  arbitrary  exercise  of  the  powers  offov- 
emment."  I/uncan  v.  Missouri,  152  uT  8. 
377,  88  L.  ed.  485;  Leever  v.  Texas,  189  U. 
S.  462,  85  L.  ed.  225.  But  neither  that  pro* 
▼ision  nor  any  other  provision  of  the  Consti- 
tution of  the  United  States  ''was  designed  to 
interfere  with  the  power  of  the  state,  some- 
times termed  its  police  power,  to  prescribe 
regulations  to  promote  the  health,  peace, 
morals,  education,  and  good  order  of  the 
people,  and  to  legislate  so  as  to  increase  the 
industries  of  the  state,  develop  its  resources, 
and  add  to  its  wealth  and  prosperity. "  Bar- 
bier  V.  ConnoUy,  113  U.  8.  81,  28  L.  ed.  924 ; 
Mugler  v.  Kansas,  128  TJ.  8.  628,  81  L.  ed. 
205 ;  He  Eemmler,  186  U.  8.  448.  84  L.  ed. 
624 ;  State  v.  Heinemann,  80  Wis.  258.  "  The 
police  power  of  a  state  is  as  brood  and  plenary 
as  the  taxinff  power. "  Kidd  v.  Pearson,  128 
U.  8.  1,  82  L.  ed.  846,  2  Inters.  Com.  Rep. 
883.  In  the  recent  case  of  Lawton  v.  Steele, 
152  U.  8.  188,  186,  88  L.  ed.  885,  888.  Af- 
firming 119  N.  T.  226,  7  L.  R.  A.  184,  Mr. 
Justice  Brown,  speaking  for  the  court,  has 
enumerated  a  great  variety  of  cases  which 
haye  been  sustained  under  the  police  power, 
and  adds:  "Beyond  this,  however,  the  state 
may  interfere  wherever  the  public  interests 
demand  it,  and  in  this  particular  a  large  dis- 
cretion is  necessarily  vested  in  the  legisla- 
ture to  determine,  not  only  what  the  interests 
of  the  public  require,  but  what  measures  are 
necessary  for  the  protection  of  such  inter- 
ests." The  decision  in  that  case  sustained 
the  validity  of  a  statute  substantiallv  like  the 
one  in  question,  and  it  was  there  held  that 
such  seizure  and  destruction  of  the  nets  was 
a  lawful  exercise  of  the  police  power  of  the 
state,  and  did  not  deprive  the  citizen  of  his 

Sroperty  without  due  process  of  law  ;  and  such 
ecision  was  put  upon  the  ground  that  "it 
is  within  the  power  of  a  state  to  preserve  from 
extinction  fisheries  in  waters  within  its  jur- 
isdiction, by  prohibiting  exhaustive  methods 
of  fishing,  or  the  use  of  such  destructive  in- 
struments as  are  likely  to  result  in  the  ex- 
termination of  Uie  young  as  well  as  the  ma- 
ture fish. "  The  plaintiff,  having  voluntarily 
put  the  nets  to  an  unlawful  use,  which  made 
them  public  nuisances  under  the  statute  is  In 
no  position  to  recover  damages  from  the  de- 
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fendants  for  having  as  public  officials  obeyed 
the  law,  in  abating  the  nuisances  by  seizing 
and  destrov  ing  the  nets.  Of  course  the  plain  • 
tiff  had  bis  right  of  action  to  determine 
whether  the  nets  were  or  were  not  in  such 
unlawful  use.  We  must  hold  that  the  plain- 
tiff has  not  been  deprived  of  his  property 
without  due  process  of  law. 

5.  The  reasons  given  for  holding  that  the 
statute  in  question  is  not  repugnant  to  the 
Federal  Constitution  in  the  particulars  men- 
tioned, make  It  sufficiently  clear  that  it  is 
not  repugnant  to  that  clause  of  our  state  Con- 
stitution which  declares  that  "every  person 
is  entitled  to  a  certain  remedy  in  the  laws, 
for  all  injuries"  to  his  property ;  nor  that 
other  clause,  cited  by  counsel,  which  de- 
clares that "  no  distinction  shall  ever  be  made 
by  law,  between  resident  aliens  and  citizens, 
in  reference  to  the  possession,  enjoyment,  or 
descent  of  property."    Const,  art.  1,  ^$  9, 
15. 

It  will  be  observed  that  we  have  confined 
our  opinion  to  the  validity  of  so  much  of  the 
chapter  in  question  ss  is  ajiplicable  to  the 
psrticular  facts  here  present,  and  have  care- 
fully refrained  from  expressing  any  opinion 
as  to  the  validity  of  the  act  in  other  respects. 

The  judgment  of  the  County  Court  for  fTtn* 
nebago  County  is  affirmed. 


L.  A.  8HAEMAN,  Sespt./ 

V. 

UNITED    8TATES     CREDIT    SYSTEM 
COMPANY,  Appt; 

(M  WlaaOB.) 

1.  ▲  eontraet  to  ladomaliy  »  m«reluuit 

aaaiott  loss  by  insolvenoy  of  customers  Is  a  coO' 
tnust  of  insuranoe. 

8.  An  aipeat  of  mn  laaiiror  ■gmiiiat  loms 
hj  iBswlTonejr  of  ewrtomerav  bavioir  power 
to  soUoit  iDSUxanoe,  transmit  applications,  collect 
premiums,  and  receive  pay  therefor,  may,  under 
Bev.  Stat.  S  ivr7,  bind  his  prindpai  by  an  acrree- 
ment  to  include  customerB  rated  by  a  mercan- 
tile airency  not  recoimlsed  in  the  rerular  policies 
of  the  company. 

8.  Mere IkUnre to  replyio  alettercon. 
tainlnff  a  slip  to  be  pasted  to  a  poUcy  of  insurance* 
and  which  deals  with  a  matter  already  embraced 
in  the  coDtract,  irlll  not  make  the  slip  bindlnc  on 
the  insured  in  the  absence  of  anytbins  to  show 
that  the  insurer  was  injured  by  the  silence. 

4.  An  airveement  attached  to  a  poliejr 
inflarin^  afl^alnat  loaa  hj  InaolTeney  of 
customers,  wbich  policy  embraces  a  period  of 
several  months  prior  to  the  date  of  its  issuance, 
which  agreement  accepts  customers  rated  by  a 
mercantile  agency  not  recognised  in  the  policy* 
will  cover  the  same  period  as  the  policy. 

5,  An  egdnaion  of  liability  tor  lo— ee 

NOTSi— The  above  case  begins  another  branch  of 
insurance  law.  It  is  believed  to  be  the  first  de- 
cision, at  least  by  any  court  of  last  resort,  upon  tbe 
kind  of  insurance  therein  coosidered. 

VoT  insuranoe  of  an  employee's  fidelity,  see  Fidel- 
ity ft  0.  Co.  V.  Bickhoff  (Minn.)  80  L.  R.  A.  660. 

For  Insuranoe  against  employer's  liability,  see 
Anoka  Lumber  Co.  v.  Fidelity  A  a  Co.  (Minu  J  80  L. 
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Ibr  credit  srlveo  **excee<l1ng  a  oredlt  of  80 
per  cent  on  tbe  lowest  capital  ratlofir**  ^Q  a  polioy 
InauiiDK  agaiDSt  loss  by  insolveDcy  of  oustomers 
excludes  merely  tbe  excess  above  that  amount* 
and  not  tbe  entire  loea  in  case  credit  is  given  above 
tbat  amount. 

6.  An  ae^reement  attached  to  a  policy 
insnrinic  a  merchant  against  loss  by 
insolvencsy  of  customers,  that  in  case  a  custo- 
mer is  not  rated  '*witblD  the  system**  of  the  in- 
surer by  tbe  mercantile  agency  designated  by  the 
policy,  and  he  Is  rated  by  another  specified 
agency  wlthtn  such  system,  losses  suffered  on  bis 
account  shall  be  covered  by  the  polioy,  will,  in 
case  tbe  system  requires  a  ratiug  as  to  both  capi- 
tal and  credit.  Include  a  customer  rated  by  the 

1  agency  designated  by  the  policy  only  as  to  credit, 
but  by  the  other  agency  as  to  both  capital  and 
credit. 

7.  The  dissolution  of  a'corporation  de- 
fendant after  the  submission  and  taking  uuder 
advisement  by  the  court  of  an  actton  on  contract 
iv^ill  not  atwte  the  action,  but  the  court  will  date 
the  llndmgB  and  enter  tbe  Judgment  as  of  the 
time  when  the  action  was  submitted. 

^FebruarylS,  1800.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Milwaukee  County 
In  favor  of  plaintiff  in  an  action  upon  a  god- 
tract  guaranteeing  plaintiff  against  loss  by  in- 
solvency of  customers  to  whom  he  sold  goods. 
affirmed. 

Statement  by  Winslow,  J. : 

This  is  an  action  upon  a  written  contract 
issued  bv  defendant  to  plaintiff,  and  called 
a  '*certiDcate  of  guaranty."  The  plaintiff 
is  a  manufacturer  of  clothing,  doing  busi- 
ness in  Milwaukee,  and  was  such  in  1889. 
The  defendant  was,  at  that  time,  a  corpora- 
tion, incorporated  under  the  laws  of  the  state 
of  New  Jersey.  It  appeared  that,  about  the 
HM  day  of  October,  1889,  the  defendant's 
agent  at  Chicago,  one  Langsdorf,  called  on 
the  plaintiff,  and  the  plaintiff  then  made  a 
written  application  to  the  defendant  company 
for  a  oertiticate  of  guaranty.  This  applica- 
tion, 80  f ar  ae  necessary  to  be  stated,  is  as 
follows: 

''L.  A.  Shakman  &  Co.  hereby  apply  for 
s  guaranty  of  $5,000  of  the  debts  of  the  per- 
sons to  whom  we  may  sell  goods,  according 
'  to  the  system  of  said  company,  during  the 
period  of  one  year,  commencing  on  the  Ist 
•day  of  July,  1889,  and  ending  on  the  Ist  day 
of  July,  1890,  and  for  that  purpose  we  hereby 
make  application  to  purchase  of  said  com- 

f»any  a  certificate  of  guaranty,  according  to 
ta  system  of  credits,  under  the  copyright  of 
said  company,  for  said  term,  and  desire  to  en- 
ter series  A  of  said  company,  which  series  is 
made  up  of  not  more  than  six  hundred  and 
iQfty  certificates,  averaging  a  guaranty  of 
45, 000  for  each  certificate.  This  appl  ication 
is  made  with  the  understanding  that  the  said 
•company  limits  its  liability  to  pay  excess 
losses  in  any  one  series  in  accordance  with 
the  following  table,  less  the  deduction  al- 
lowed, to  be  made  by  said  company,  as  the 
Talue  of  the  bad  debts  sustained  by  the  appli- 
cant, which  is  hereby  agreed  to' be  12^  per 
cent  of  the  total  amount  of  losses  incurred 
by  reason  of  bad  debts  remaining  unpaid  at 
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the  time  of  provinir  applicant's  losses  againsl 
said  company."  Langsdorf  forwarded  this 
application  to  the  company,  by  whom  it  was 
accepted  and  a  **  Certilicate  of  Guaranty"  re- 
turned to  Langsdorf,  who  delivered  it  to 
Shakman  on  the  8th  day  of  November,  1889. 
This  certificate  reads  as  follows : 

No.    8453.       Incorporated   1888.       $5,000. 

United  States  Credit  System  Company,  of 
the  City  uf  Newark,  N.  J. 

For  and  in  consideration  of  the  terms  and 
conditions  herein  named,  and  of  the  sum  of 
$146,  paid  by  L.  A.  Shakman  &  Co.,  hereby 
grants,  bargains,  and  sells  to  the  said  L. 
A.  Shakman  &  Co.  this  certificate,  issued 
under  its  copy-righted  system  of  credits,  in 
series  A,  class  B,  for  the  term  of  one  year, 
commencing  on  the  1st  dav  of  July,  1889,  and 
endinj;  on  the  1st  day  of  July,  1890.  And 
for  said  consideration  the  said  United  States 
Credit  System  Company  guarantees,  cove- 
nants, and  agrees  that  if  the  said  L.  A.  Shak- 
man &  Co.  should,  by  reason  of  the  insol- 
vency of  any  debtor  or  debtors,  who  owe  such 
debtor  debts  for  merchandise  sold  and  de- 
livered during  said  period,  under  the  credit 
system  of  said  company  as  hereinafter  men- 
tioned, or  by  reason  of  any  uncollectible 
judgment  or  judgments  that  he  or  they  may 
have  obtained,  for  the  sum  or  sums  of  money 
due  for  merchandise  sold  and  delivered  as 
aforesaid,  have  losses  In  excess  of  If  P«r 
cent  on  their  total  sales  made  during  the 
above  limited  period,  to  pay  such  excess  loss, 
not  exceeding  $5,000,  less  the  deductions, 
and  subject  to  the  terms  and  conditions  here- 
inafter named.  It  Is,  however,  expressly 
agreed  and  understood  that  this  certificate 
forms  a  part  of  series  A,  and  the  company's 
liability  to  pay  excess  losses  in  any  series 
is  limited  to  the  fund  or  funds  provided  for 
said  series,  as  appears  more  specificallv  in 
the  application  signed  by  said  L.  A.  Shak- 
man &  Co.,  which  application  forms  a  part 
of  this  certificate. 

Terms  and  Conditions. 

(1)  That  no  credit  which  may  hare  been 
given  to  any  party  or  parties  shall  be  in- 
cluded in  the  calculation  of  losses,  unless 
he  or  they  were  rated  in  R.  G.  Dun  A  Co.  's 
Mercantile  Agency  in  the  latest  books  or  re- 
ports issued  oy  it  at  the  time  of  shipping 
the  goods,  and  that  no  special  or  other  re- 
port was  received  by  said  L.  A.  Shakman  A 
Co.  changing  the  same.  And  in  case  anj 
change  has  occurred,  such  sale  and  shipment 
shall  be  considered  to  have  been  made  in  ac- 
cordance with  such  change.  (3)  That,  in 
calculating  the  losses,  no  credit  that  may 
hsve  been  given  shall  be  included  therein 
exceeding  credit  of  80  per  cent  on  the  low- 
est capita]  rating  such  party  or  parties  were 
rated  in  said  Mercantile  Agency's  books  or 
reports.  (8)  That,  in  the  calculation  of 
losses,  no  account  against  any  debtor  shall 
be  included  therein  for  more  than  $10,000. 
(4)  That  no  credit  that  may  have  been  given 
shall  be  included  in  the  calculation  of  losses, 
unless  the  rating  of  the  party  to  whom  sucb 
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^credit  is  given  was  at  least  two  thoasand 
•dollars  ($3,000)  at  the  time  of  shipping  the 
^oods,  and  that  the  credit  rating  was  the  best 
•or  next  to  the  best  for  the  capital.     (5)  All 
losses  shall  remain  the  property  of  said  L. 
A.    Sbakman  &  Co.,   and  in  consideration 
thereof  it  is  agreed  that   12^   per  cent  of 
the  said  If  P^i*  cent  of  the  yearly  sales, 
4ind  12|  per  cent  of  the  losses  incurred  in 
•excess  thereof,  not  exceeding  the  amount  of 
this  guaranty,  shall  be  deducted  from  both 
«aid  sums,  and  the  balance,  after  the  deduc- 
tion of  the  amouDt  of  said  If  per  cent  on 
the  said  yearly  sales,  shall  be  the  sura  for 
which  said  company  is  liable.     (6)  That  it 
«hall  be  the  duty  of  the  said  L.  A.  Shakman 
^  Co.  to  notify  said  company  of  the  insol- 
-rency  of  auy  of  his  or  their  debtors  comiug 
within  the  calculation  of  losses  under  this 
-certificate,  within  ten  days  after  receiving 
information  of  the  same.     Such  notice  shall 
estate  the  name  of  the  debtor,  the  place  of 
business,  date  of  shipment,  amount  thereof, 
^nd  amount  still  due.     Upon  failure  to  give 
-such  notice,  such  claim  shall  not  be  taken 
into  the  calculation  of  losses.     (7)  That,  in 
presenting  proofs  of  losses  to  said  company, 
such  proofs  shall  specifically  show  the  facts 
vpon  which  the  guarantor  bases  the  belief 
that  the  claims  are  a  loss,  a  statement  of  the 
amount  of  the  gross  sales  between  and  includ- 
ing date  of  beginning  and  expiration  of  this 
•certificate,  the  names  of  the  person  or  persons 
to  whom  the  goods  were  sold,  itemized  ac- 
•<x)unt  of  the  same,  date  of  shipment,  amounts 
paid  on  account,  the  discounts  the  debtor  or 
'debtors  were  entitled  to  receive;  and  said 
proofs  of  loss  must  be  duly  verified.     (8) 
That  all  proofs  of  loss  must  be  presented 
within  six  months  after  the  expiration  of 
the  term  mentioned  and  set  forth  in  this  cer 
tificate,  or  else  the  said  claims  shall  be  for- 
-ever  barred,  even  though  the  loss  occurs  on 
an  account  falling  due  after  the  expiration 
•of  said  six  months :  provided,  however,  where 
4iny  claim  is  in  litigation,  and  notice  thereof 
is  given  to  the  company,  then,  in  that  case, 
the  loss,  if  any.  shall  be  presented  within 
ten  days  after  the  termination  of  said  litiga- 
tion.     (0)    It  is  expressly  understood  that 
this  certificate  is  Issued  under  class  B  of  this 
-company,  whereby  the  amount  of  the  yearly 
«ales  of  said  L.  A.  Shakman  &  Co.  are  fixed 
between  the  sum  of  $100,000  and  $200,000; 
but,  should  such  sales,  be  of  a  greater  or  less 
-sum  than  above  fixed  then  anv  loss  sustained 
by  the  said  L.  A.  Shakman  a  Co.  would  be 
settled  by  this  company  under  the  terms  and 
conditions  of  the  class  to  which  it  belongs, 
according  to  the  classification  system  of  this 
•company.      (10)    That  this  company  shall 
•only  be  liable  to  the  said  L.  A.  Sbakman  <& 
Co.    for  goods,  wares,  and  merchandise  by 
him  or  tnem  owned,  shipped,  and  sold  in 
the  usual  course  of  his  or  their  business  and 
trade,  and  not  for  goods  kept  by  him  or  them 
•on  consignment,  and  for  which  he  or  they 
have  incurred  no  liability  to  pay  for;  nor 
shall  said  company  be  liable  for  claims  aris- 
ing from  other  sources.     (11)  The  company 
shall  pay  all  losses  within  sixty  days  after 
the  proof  of  loss  shall  have  been  made.     (12) 
There  shall  be  no  liability  on  the  part  of  tlie 

^2  L.  R.  A. 


company  unless  th«  said  L.  A.  Shakman  & 
Co.  shall  have  continued  his  or  their  said 
business  for  the  full  period  of  the  term  herein 
mentioned  and  set  forth,  and  8h>  uld  he  or 
they  not  so  continue,  fifty  (50)  per  cent  of 
the  guaranty  fee  received  shall  be  returned 
in  full  satisfaction  of  all  claims  against  this 
company. 

Special :  In  condition  No.  2,  20  per  cent 
is  changed  to  80  per  cent.  Condition  No.  4 
is  changed  so  as  to  include  sales  to  parties 
whose  rating  is  K  8|  in  Dun*s  Agency  Book. 

At  the  time  of  the  delivery  of  this  certifi- 
cate, and  before  payment  of  the  consideration 
or  premium,  Shakman  objected  that  the  pol- 
icy did  not  allow  the  use  of  Bradstreet's  re- 
ports of  ratings  as  well  as  Dun's.  There  is 
a  conflict  in  the  evidence  as  to  what  followed 
this  objection.  Shak man's  evidence  tends  to 
prove  that  Langsdorf  said  he  would  concc'de 
this,  and  that  he  had  authority  to  do  so,  and 
that  Lanirsdorf  thereupon  wrote,  and  de- 
livered with  the  policy,  the  following  slip : 

Milwaukee,  Not.  8.  1889. 
Indorsement  to  certificate  No.  8,452.  in 
favor  of  L.  A.  Shakman  &  Co.,  to  wit: 
Should  any  party  to  whom  above-named  firm 
may  soil  goods  not  be  rated  within  the  system 
of  this  company  at  Dun*s  Mercantile  Agencv, 
and  Bradstreet*s  Agency  does  rate  such  party 
within  the  system  of  this  company,  then,  in 
such  cases,  the  latter  shall  be  binding  upon 
this  company. 

A.  Langsdorf,  Qen\,  Supt. 

Langsdorf,  on  the  other  hand,  while  ad- 
mitting that  Shakman  objected  to  the  policy 
because  it  did  not  allow  tiie  use  of  Brad- 
street's  ratings  as  well  as  Dun's,  denies  that 
he  gave  the  indorsement  to  Shakman  as  a  con- 
tract, but  says  that  he  told  him  he  would 
submit  the  matter  to  the  company  for  their 
decision,  and  that  he  wrote  out  the  indorse- 
ment simply  to  show  Sbakman  how  it  would 
read  in  case  the  company  approved  it.  At 
the  same  time,  and  after  the  delivery  of  the 
slip,  Shakman  paid  to  Langsdorf  the  pre- 
mium of  $155.  It  appeared  that  one  Fi shell 
was  the  partner  of  Langsdorf,  and  that  their 
office  was  at  Chicago,  and  that  thev  styled  it 
the  **  Western  Department"  of  the  United 
States  Credit  Company;  Langsdorf  calling 
himself  general  superintendent,  and  Fishell 
general  manager.  Langsdorf  testifies  that 
they  assumed  these  titles  without  authority 
of  the  company,  and  really  only  had  author- 
ity to  solicit  business  and  collect  premiums. 
On  or  about  November  26,  1889,  the  plain- 
tiff received  a  letter  from  Fishell  as  follows : 

Inclosed  find  indorsement  slip,  as  request- 
ed, which  please  attach  to  the  certificate,  to 
take  the  place  of  the  agreement  left  with  you 
signed  by  our  Mr.  Langsdorf. 

Very  respectfully, 

Albert  Fishell,  Mgr. 

« 

The  slip  inclosed  reads  as  follows: 

Should  Dun*8  Mercantile  Agency  not  rate 
a  party,  and  Bradstreet's  Agency  should  give 
such  party  a  rating  or  report,  and  such  rating 
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or  report  is  Bufflcient  to  be  covered  by  the 
BYStem  of  this  company,  then  and  in  that  case 
the  said  L.  A.  Sbakman  &  Co.  may  use  Brad- 
streefc's  Mercantile  Agency  as  a  basis  for  such 

5 arty.    This  special  permission  to  take  effect 
fovember  18.  1889. 
[Signed]  Fred  M.  Wheeler,  Secretary. 

The  plaintiff  read  the  letter,  but  not  the 
alip,  and  paid  no  attention  to  it,  and  did  not 
return  it.  The  action  was  tried  by  the  court, 
Jury  being  waived,  and  the  court  made  find- 
ings of  fact  substantially  as  above  stated. 
As  to  the  disputed  questions  with  regard  to 
the  Langsdorf  indorsement,  of  date  Novem- 
ber 8,  the  court  found  favorablv  to  the 
plaintiff's  contention,  and  that  it  became  a 
part  of  the  contract  on  that  day.  The  court 
further  found  that  the  plaintiff,  during  the 
period  covered  by  the  contract,  suffered  losses 
within  its  terras,  amounting,  in  the  aggre- 
gate, to  $6,602.47,  and  that  after  deducting 
therefrom  12^  per  cent  of  such  total,  and  If 
per  cent  of  the  plaintiff's  total  sales,  the  net 
losses  covered  by  the  contract  were  $2, 856.75. 
Due  notice  and  proof  of  loss  were  also  found, 
and  the  court  found,  as  matter  of  law,  that 
the  defendant  is  an  insurance  corporation, 
and  that  the  contract  in  question  is  a  contract 
of  insurance.  Judgment  for  the  plaintiff  for 
$2,856.75,  with  interest  and  costs,  was  ren- 
dered, and  the  defendant  appealed. 

Memr%,  Winkler,  Flaaders,  Smith* 
Bottnm,  ^  Vilas,  for  appellant: 

The  defendant  is  not  an  insurance  company. 

Cbm.  V.  WMerbee,  105  Mass.  160. 

The  contract  between  plaintiff  and  defend- 
ant being  one  of  guaranty,  Langsdorf,  the  al- 
leged agent  of  defendant,  had  no  power  to 
change  or  modify  the  contract  except  by  au- 
thority from  defendant,  and  no  such  authority 
can  be  implied  from  the  facts  in  this  case. 

1  Beach, 'Corp.  g  187;  IkBost  v.  AU^ert 
Palmer  Co.  86  Hun,  886;  Alexander  y.  Cauld- 
weU,  88  N.  Y.  480;  Biee  t.  Penimular  Club,  52 
Mich.  90. 

Even  assuming  that  the  Langsdorf  indorse- 
ment at  the  time  took  effect  suMect  to  the  sub- 
sequent approval  or  rejection  of  the  company, 
the  respondent  is  nevertheless  concluded  fiy 
the  subsequent  indorsement  sent  him  in  the 
letter  of  November  26,  1889,  and  by  him  re- 
ceived and  retained. 

Wade,  Notice,  §  11;  Sanger^.  Dun,  47 Wis. 
615,  82  Am.  Rep.  789;  Fuller  y,  MadistmMut. 
Im.  Co.  86  Wis.  608;  HtU  v.  Sj/racuee,  B.  <k 
N,  T.B  Co.n  N.  Y.  851. 29  Am.  Rep.  168; 
Oraee  v.  Adams,  100  Mass.  507,  1  Am.  Rep. 
181;  MeMiilan  y.  Michigan  8.  d  N.  /.  R.  Co. 
16  Mich.  118.  98  Am.  Dec.  208. 

Meeare.  Bloods^ood,  Bloods^ood,  A 
Kemper,  for  respondent: 

The  contract  is  one  of  insurance. 

Our  statute  has  changed  the  rule  of  law  re- 
quiring a  person  deslin^  with  the  agent  of  an 
insurance  company  to  mform  himself,  at  his 
peril,  of  the  power  of  such  agent. 

Rev.  Stat.  §  1977:  Sehoner  v.  Bekla  F.  Ins, 
Co,  50  Wis.  575;  Knox  v.  Lycoming  F.  Ins,  Co, 
Id.  671;  Renier  v.  Dwelling  Bouse  Ins,  Co.  74 
Wis.  89;  Enudson  v.  Bekla  F.  Ins.  Co.  75  Wis. 
168. 
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The  business  done  by  this  defendant,  &» 
shown  In  the  contract  itself,  is  sn  insurance- 
business  within  the  definitions  given  in  the- 
books. 

11  Am.  &  Etag.  Enc.  Law,  p.  280;  May,  Ins. 
p.  1;  Lucena  v.  Craufurd,  2  Bos.  &  P.  N.  R, 
p.  800;  State.  Atty.Oen.,  Y.Farmer>^  db  M.  Mut. 
Ben,  Asso.  18  Neb.  276;  United  States  Credit 
Syetem  Co.  v.  Robertson  (N.  J.)  28  In&  L.  J. 
717. 

Where  a  party  has  brought  his  case  to  tria^ 
and  proceeded  to  present  it  on  the  merits  and 
submit  the  decision, and  before  any  judgment  is* 
rendered  one  of  of  the  parties  dies,  the  court,  in 
order  that  the  time  consumed  by  it  in  delibera^ 
tion  without  laches  of  the  party  who  was  suo-^ 
cessful  in  the  suit  may  not  operate  to  his  dis- 
advantage, will  not  allow  the  action  to  abate, 
but  instead  will  enter  judgment  nunc  pro  tun^ 
as  of  the  submission. 

1  Black.  Judgm.  §  127;  MiteheU  t.  Otcrman^ 
108U.S.  62,  26L.ed.  869. 

Winslow,  J.,  delivered  the  opinion  of  th»- 
court: 

We  regard  the  contract  before  us  as  un- 
questionably a  contract  of  insurance.    An  in- 
surance contract  is  a  contract  whereby  one- 
party  agrees  to  wholly  or  partially  indemnify 
another  for  loss  or  damage  which  he  may  suf- 
fer from  a  specified  peril.    The  peril  of  1ob» 
by  the  insolvency  of  customers  is  lust  as* 
definite  and  real  a  peril  to  a  merchant  or 
manufacturer  as  the  peril  of  loss  bv  accident, 
fire,  lightning,  or  tornado,  and  is,  in  fact, 
much  more  frequent.    No  reason  is  perceivedr 
why  a  contract  of  indemnification  against  thi» 
ever-present  peril  is  not  just  as  legitimately 
a  contract  of  insurance  as  a  contract  which 
indemnifies  against  the  more  familiar,  but- 
less  frequent,  peril  by  fire.    This  very  con- 
tract has  been  {sub  silentio)  construed  as  a. 
Dolicy  of  insurance  by  the  supreme  court  of 
New  Jersey.     United  States  Credit  System  Co. 
V.  Robertson  (N.  J.)  28  Ins.  L.  J.  717.    Th» 
contract  being,  then,  a  contract  of  insurance, 
and  the  defendant's  business  being  the  mak- 
ing of  such  contracts,  it  follows  that  the  de- 
fendant is  an  insurance  corporation,  within 
the  meaning  of  Rev.  Stat.  $§  1977  and  1978, 
Langsdorf  was  Its  agent  for  the  purpose  of 
soliciting  insurance,  transmitting  applica- 
tions, and  collecting  premiums,  and  received 
ry  therefor.    He  was,  consequently,  under 
1977,  supra,  its  agent  for  all  intents  and 
purposes,  and  had  power  to  make  the  addi- 
tional agreement  contained  in  the  indorse- 
ment dated  November  ^.    Renier  v.  IhcdUng^ 
Bouse  Ins.  Co,  74  Wis.  89.    The  court  haa 
found,  on  ample  evidence,  that  he  did  make 
that  agreement,  and  the  fact  is  therefore  set- 
tled.    It  is,  then,  a  fact  in  the  case  that  a. 
complete  contract  of  insurance  was  made,  on 
or  about  November  8,  by  the  terms  of  which 
the  olaintiff  was  to  have  the  right  to  use  the 
Bradstreet's  ratings  in  case  a  given  customer 
was  given  no  rating  by  Dun. 

But  it  is  said  that  the  memorandum  sent 
to  the  plaintiff  November  26,  which  per- 
mitted the  use  of  Bradstreet's  reports  only 
after  November  18,  1889,  became  effective 
and  binding  by  resson  of  the  plaintiff's  re- 
ceiving it  and  fail  ing  to  object' thereto.    We 
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are  nnable  to  agree  with  this  oontentioD. 
The  agreeiDcnt  of  November  8,  being  perfect, 
the  letter  and  inclosed  memorandum  of  No- 
vember 26  could,  at  the  must,  amount  to  noth- 
ing more  than  a  proposal  to  change  the  terms 
of  the  existing  contract.  This  the  plaintiff 
could  do  or  not,  as  he  chose ;  but  it  cannot 
be  said  that  he  did  so  unless  he  expressly 
agreed  to  the  change,  or  unless  his  silence  was 
legally  equivalent  to  an  express  consent  to 
the  proposed  change.  There  was  no  express 
agreement  to  make  the  change,  nor  do  we 
think  that  the  simple  failure  to  answer  the 
proposal  should  be  construed  as  such  an  agree- 
ment, in  the  absence  of  all  evidence  showing 
that  the  defendant  was  influenced  in  its  con- 
duct by  plaintiff's  silence.  An  agreement 
inferred  from  silence  must,  in  such  case,  rest 
on  the  principle  of  estoppel ;  and  one  essen- 
tial element  of  estoppel  is  lacking  here, 
namely,  a  change  of  position  on  the  part  of 
the  defendant,  relying  on  the  plaintiff's  si- 
lence, which  would  result  in  substantial  in- 
jury to  the  defendant  were  it  not  permitted 
to  relv  on  the  estoppel.  The  conclusion  nec- 
essarily is  that  the  contract  which  became 
perfected,  November  8,  with  the  Langsdorf 
indorsement,  became  the  contract  governing 
the  rights  of  the  parties. 

Another  question  now  arises  upon  the  con- 
struction to  be  given  to  the  Langsdorf  in- 
dorMment.  It  will  be  noticed  that  the  pol- 
icy, though  dated  October  28,  1889,  in  terms 
covers  the  period  of  one  year  commencing  on 
the  Ist  of  July,  1880,  and  that  it  insures 
against  losses  accruing  for  merchandise  sold 
and  delivered  during  that  period.  Thus,  the 
contract  covers  several  months'  business 
tnnsactions  previous  to  its  date.  It  appears 
In  evidence  that  a  considerable  number  of  the 
losses  for  which  the  plaintiff  has  recovered 
judgment  were  sufferea  between  July  1, 1889, 
and  the  delivery  of  the  contract,  and  that 
these  losses  arose  from  credits  given  to  par- 
ties who  had  no  credit  rating  In  Dun*B  re- 
ports, bat  did  have  such  rating  in  Brad- 
street's  reports.  It  is  now  contended  that  the 
Langsdorf  indorsement  is  purely  prospective 
in  its  operation,  and  only  insures  losses  oc- 
curring after  November  8;  so  that,  for  the 
losses  occurring  before  that  date,  covered  by 
Bradstreet's  reports  only,  there  can  be  no  re- 
covery.   The  indorsement  reads : 

**  Should  any  party  to  whom  above-named 
firm  may  sell  goods  not  be  rated,  within  the 
system  of  this  company,  at  Dun's  Mercantile 
Agency,"  etc. 

The  argument  cannot  prevail.  This  In- 
dorsement Is  part  of  the  whole  contract.  It 
must  be  read  in  connection  with  all  the  other 
provisions  of  the  contract,  and  as  though  it 
were  incorporated  in  the  contract  at  the 
proper  place.  So  read,  there  can  be  no  doubt 
that  the  contract  refers  to  all  goods  sold  and 
credits  given  between  July,  1889,  and  July, 
1890,  and  that  the  right  to  use  the  Bradstreet 
ratings  in  the  proper  cases  was  intended  to 
be  as  broad  in  its  terms  as  to  time  as  the 
right  to  use  the  Dun  ratings. 

Subdivision  3  of  the  terms  and  conditions 
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of  the  policy  provides  tliat,  in  calculating 
**  losses,  no  credit  that  may  have  been  given 
shall  be  included  therein,  exceeding  a  credit 
of  80  per  cent  on  the  lowest  capital  ratine 
such  party  or  parties  were  ratea  at  in  saia 
mercantile  agency's  books  or  reports."  In  a 
number  of  instances  of  losses  the  plaintiff 
had  given  the  insolvent  debtors  a  larger  credit 
than  80  per  cent  of  their  lowest  capital  rat- 
ing. The  court  allowed,  in  such  cases,  80 
per  cent  of  such  rating,  and  disallowed  the 
excess.  It  is  claimed  by  appellant  that  the 
clause  means  that  the  entire  credit  is  to  be 
excluded,  and  not  simply  the  excess  above 
80  per  cent  of  the  rating.  This  is  purely  a 
matter  of  construction  of  language,  and  our 
construction  agrees  with  that  of  the  trial 
court,  namely,  that  it  is  only  that  part  of  the 
credit  exceeaing  80  per  cent  of  the  rating 
which  is  to  be  excluded. 
'  It  is  claimed  that  a  loss  of  $800  suffered 
by  the  failure  of  one  Simansky  was  improp- 
erly allowed.  It  appears  that  Simansky 's 
name  appears  in  Dun's  reports  with  the  nota- 
tion ''Blank  8;"  that  is,  no  capital  rating, 
and  credit  ''fair."  In  Bradstreet's  reports, 
however,  he  appears  rated  ''X  D,"  which 
means  $1,000  to  $2,000  capital,  credit  fair. 
It  seems  to  us  that  this  loss  was  properly  al- 
lowed. Simansky  had  no  capital  rating  in 
Dun's  reports.  'The  system  of  the  defendant 
required  both  a  capital  and  a  credit  ratins. 
This  was  Uieiefoie  a  case  clearly  within  the 
Langsdorf  indorsement,  where  the  party  was 
not  ^rated  within  the  system  of  the  company" 
at  Dun's  Agency,  and  was  so  rated  in  Brad- 
street's  Agency. 

This  case  was  tried  and  submitted  to  the 
court  February  20,  1894,  and  taken  under  ad- 
visement by  the  court,  and  held  under  advise- 
ment until  October  of  the  same  year.  The 
original  findings  were  signed  and  filed  Oc- 
tober 2,  and,  on  motion  of  defendant,  were 
amended  in  some  particulars  on  the  27th  day 
of  October,  on  which  day  the  appellant's  at- 
torneys made  proof  to  the  court  that,  on  the 
2d  day  of  October,  the  court  of  chancery  of 
New  Jersey  had  by  decree  declared  that  the 
defendant  bad  ceased  to  be  a  corporation,  and 
had  forfeited  franchises  and  rights  under  the 
laws  of  New  Jersey,  and  appellant's  attor- 
neys objected  to  the  entry  of  judgment  for 
that  reason.  Thereupon  the  court  ordered 
the  findings  to  be  dated  and  filed  as  of  March 
8,  so  as  to  bring  them  within  the  term  at 
which  the  case  was  tried,  and  also  rendered 
Judgment  nune  pro  tune  as  of  that  day.  This 
was  right.  The  action  was  upon  contract. 
Where  such  an  action  has  been  fully  tried 
and  submitted,  and  taken  under  advisement 
by  the  court,  and,  pending  the  decision,  a 
party  dies,  the  court  will  not  allow  the  ac- 
tion to  abate,  but  will  enter  judgment  as  of 
the  time  when  the  action  was  submitted. 
The  judgment  forfeiting  the  franchises  of  the 
corporation  could  amount  to  nothing  more 
than  the  death  of  an  individual.  1  Black, 
Judgm.  $  127 ;  MiteheU  v.  Overman^  108  U. 
S.  62,  26  L.  ed.  869. 

Judgment  affirmed. 
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1.  Payment  of  aelaliii  for  Injuries  to  an 
employee  is  not  a  oonditlon  precedent  to  a 
rUrbt  of  action  airalnst  the  Insurer  oa  a  policy  to 
indemnify  an  employer  for  sums  for  which  he 
**8tiall  become  liable**  to  employees. 

8*  Injury  to  »  workman  In  Iron  SAd 
■teel  works*  caused  by  the  fall  of  a  girder 
which  was  beioer  raised  by  an  independent  crew 
building  an  addition  to  the  works.  Is  within  a  pol- 
icy of  indemnity  against  claims  for  compeosation 
for  iDjurles  in  **aU  operations  connected  with  the 
business  of  iron  and  steel  works." 

S*  Entry  of  Jadirment  ag^nst  the  prin- 
cipal defendant  before  prooeedinars  to  garn- 
ish a  claim  have  oommeooed,  makes  the  indebted* 
nesB  absolute,  within  the  meaninfr  of  Bev.  Stat. 
S  2769.  providiog  that  no  Judgment  shall  be  ren- 
dered upon  a  liability  owing  from  him  to  the  de- 
fendant unless  it  is  due  absolutely  before  Judg- 
ment against  the  defendant. 

(May  1,1898.) 

APPEAL  by  the  garnishee  from  a  Judj^ent 
of  the  Superior  Court  for  Douglas  County 
in  favor  of  plaintiff  in  an  action  brought  to  en- 
force an  employer's  liability  for  personal  in- 
juries to  his  servant  against  which  he  held  a 
policy  of  insurance  with  the  garnishee.  Af- 
finned. 

Statement  by  Marshall*  J. : 

On  the  8d  day  of  March,  1892,  the  appel- 
lant issued  to  the  West  Superior  Iron  &  Steel 
Company  its  policy  of  insurance,  the  essen- 
tial parts  of  which  are  as  follows : 

"*  Whereas,  the  West  Superior  Iron  A  Steel 
Company  of  West  Superior,  Wisconsin,  hero- 
inaf  rer  called  the  ^employer, '  by  application 
dated  the  Ist  of  March,  1892,  the  statements 
in  which  the  employer  warrants  to  be  true 
and  agrees  shall  be  incorporated  herein,  has 
applied  to  the  Employers'  Liability  Assur- 
ance Corporation  ...  for  indemnity 
against  claims  for  compensation  for  personal 
injuries  caused  to  employees  while  in  its 
service,  at  the  place  and 'places  mentioned 
in  the  schedule  hereto  attacned.  and  has  paid 
to  the  corporation  the  sum  of  $1,044  as  pre- 
mium for  such  indemnity  for  twelve  months 
from  the  1st  day  of  March,  1892,  at  noon, 
which  premium  is  based  on  the  estimated 
yearly  pay  roll  of  the  employer,  amounting 
to  $400,000 :  Now,  it  is  agreed  as  follows : 
That  the  corporation,  in  so  lar  as  regards  in- 
juries caused  during  the  period  covered  by 
the  premium  now  paid,  or  by  any  renewal, 
will  pay  to  the  employer  .  .  .  such  sums 
for  which  the  employer  shall  become  liable 
to  its  employees  by  virtue  of  the  common  law 
or  of  any  statute,  subject  to  the  following 
limitations :    ...    In  the  event  of  an  ac- 

NOTB.~For  insurance  against  an  employer's  lia- 
bility, see  also  Anoka  Lumber  Co.  v.  Fidelity  4  O 
Go.  (Minn.)  80  L.  B.  A.  080. 
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cident  which  shall  be  the  cause  of  the  death 
of  or  injury  to  an  employee  the  corporation 
shal  1  not  be  1  iable  for  more  than  tl ,  600  The 
sums  paid  to  the  employer  shall  be  for  per- 
sonal injury  within  the  meaning  of  tliis  pol- 
icy caused  to  any  employee  in  its  service 
while  engaged  in  the  employer's  work  in  any 
of  the  occupations  or  at  any  of  the  places 
mentioned  in  the  schedule  hereto,  such  pay- 
ment to  be  made  within  one  week  after  the 
receipt  by  the  corporation  of  satisfactory 
proofs  of  the  claim :  provided,  always,  that 
this  policy  is  subject  to  conditions  indorsed 
hereon. " 

The  conditions  indorsed  provided,  amoni^ 
other  things,  that  in  case  of  an  accident 
causing  personal  injury  to  an  employee  and 
an  anticipated  claim  for  damages,  the  assured 
should  give  immediate  notice  thereof  to  the 
company,  and  furnish  such  additional  in- 
formation as  it  might  require,  and  that  it 
should  have  the  right  to  settle  such  claim  or 
defend  the  same  in  the  name  of  the  employer. 
The  schedule  referred  to  is  as  follows:  Un- 
der the  heading  "Description  of  the  Occu- 
pation of  Employee"  occurs  the  following: 
**  All  operations  connected  with  the  business 
of  iron  and  steel  works. "  Under  the  head- 
ing **  Wages  Paid  to  Employees  in  the  Oc- 
cupation" occurs  the  fol  lowing :  **  Four  hun- 
dred thousand  dollars."  Under  the  heading 
**  Places  at  Which  Employees  to  Whom  Wages 
are  Paid  are  Employed"  occurs  the  follow- 
ing :  **  West  Superior  and  elsewhere  in  Wis- 
consin in  the  service  of  the  employer. "  The 
plaintiff,  during  the  life  of  the  policy,  was 
one  of  the  regular  employees  of  the  assured 
at  said  iron  and  steel  works,  and,  during 
such  time,  and  on  the  24tb  day  of  August, 
1892,  he  received  a  personal  Injury.  Notice, 
according  to  the  terms  of  the  policy,  was 
given  to  the  appellant.  Plaintiff  commenced 
suit  against  the  employer  to  recover  com- 
pensation for  his  injuries.  Notice  thereof 
was  given  to  the  appellant.  It  refused  to 
take  any  action  in  the  matter,  upon  the 
ground  that,  ''the  operations  being  carried 
on  at  the  time  complained  of,  and  by  which 
plaintiff  was  injured,  were  not  covered  by  the 
contract  of  insurance,"  namely,  the  erection 
of  a  building.  Such  proceedings  were  had 
in  the  action  that  plaintiff  rccovererl  judg- 
ment against  the  employer  for  $1,400  dam- 
ages and  $51.95  costs.  Thereafter  such  pro- 
ceedings were  had  that  appellant  was  sum- 
moned as  garnishee  of  the  judgment  debtor 
by  reason  of  its  liability  on  the  policy.  Is- 
sue was  joined  in  the  garnishee  action,  and 
was  tried,  with  the  result  that  findings  of 
fact  were  tiled  in  accordance  with  the  fore- 
going statement,  and  to  the  effect  that  at  the 
time  plaintiff  was  injured  he  was  engaged 
in  the  manufacturing  department:  that  the 
employer  was  building  an  addition  to  its 
works ;  that  a  crew  other  than  the  one  plain- 
tiff was  connected  with  in  the  service  of  the 
employer  was  constructing  the  building; 
that  while  such  crew  was  raising  one  of  the 
girders  it  fell,  f^triking  against  the  shears 
at  which  plaintiff  was  at  work,  and.  rebound- 
ing, struck  and  injured  him ;  that  the  con- 
ditions of  the  policy  to  be  performed  by  the 
employer  subsequent  to  the  accident  in  order 
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to  fix  the  liability  of  the  assurer  were  com- 
plied with.  The  court  construed  the  policy 
as  a  contract  to  indemnify  against  liability, 
and  upon  such  construction,  and  the  forego- 
ing facta,  and  others  not  necessary  to  men- 
tion, found  the  appellant  liable  as  garnishee, 
and  ordered  Judgment  acconiingly.  Appro- 
priate exceptions  were  made  tb  present  the 
questions  here  considered.  Judgment  was 
entered  in  accordance  with  the  findings,  from 
which  this  appeal  waa  taken. 

Mettri.  E.  F.  McCaasland  and  Kitchel* 
Cohen*  A  Shaw,  for  appellant: 

The  policy  of  insurance  here  in  question  is 
a  contract  of  indemnity  against  damage,  and 
the  steel  company  can  have  no  claim  thereun- 
der except  upon  proof  of  damage  sustained. 

1  May,  Ins.  8d  ed.  §§  1,  2;  Meredith's 
Eroerigon,  Ina  ed.  1850,  §  4,  chap.  1,  p.  18; 
CatUOain  v.  Frettan,  L.  R.  11 Q.  B.  Div.  880. 

The  construction  making  the  contract  one  of 
indemnity  against  liability  carries  us  into  the 
region  of  wagering  contracts;  that  construc- 
tion should  ht  rejected.  The  construction 
which  makes  the  policy  a  contract  of  indem- 
nity against  damage  places  the  agreement  upon 
the  fundamental  principle  of  insurance  con- 
tracts; and  that  construction,  doing  justice  as 
it  does  between  the  parties  to  the  contract, 
should  be  adopted. 

Philhps,  Ins.  6tb  ed.  chap.  1,  §  2,  p.  6. 

The  word  "claim"  as  regards  the  employer 
and  the  corporation  means  a  liability  of  the 
employer,  under  the  terms  of  the  policy,  which 
be  has  paid,  either  under  judgment  or  by  con- 
sent of  the  insurer;  and  the  satisfactory  proofs 
of  such  a  claim  must  necessarily  show  an  au- 
thorized payment  of  such  claim. 

Traderit  hi,  Co.  ▼.  Baee  (111.)  21  Ins.  L.  J. 
868, 142  ni.  888. 

A  breach  of  the  contract  and  damages  aris- 
ing from  such  breach  must  concur  in  order  to 
maintain  an  action  for  damages. 

Valentine  ▼.  WheeUr,  122  Mass.  666,  28  Am. 
Rep.  404. 

Courts  hare  been  reluctant  to  construe  a 
contract  as  one  of  indemnity  against  liabilities 
unless  compelled  to  do  so  under  all  the  circum- 
stances of  each  case. 

Taylor  ▼.  Coon,  79  Wis.  76;  Thompion  t. 
Taylor,  80  Wis.  68. 

The  Hoven  accident  was  not  within  the 
terms  of  the  policy. 

PeopU^s  Ice  Co,  ▼.  Employer/  Liability  As- 
mir.  Corp.  161  Mass.  122;  PhiUipsburg  Horee 
Oar  Co,  V.  Fidelity  db  0.  Co,  160  Pa.  860. 

The  alleged  indebtedness  from  the  garnishee 
to  the  defendant  had  not  become  due  absolutely 
before  Judgment  was  entered  against  the  de- 
fendant. 

Rev.  Stat  §  2769,  prevents  absolutely  any 
recovery  against  the  garnishee  in  this  proceed- 
ing. 

8t,  JoHph  Mfg,  Co.  y.  Miller,  69  Wis.  889. 

Menr$.  Victor  Linley  and  John  Bren- 
sian*  for  respondent: 

Under  the  policy  of  insurance  in  question  It 
was  not  necessary  for  the  defendant  to  pav  the 
plaintiff's  claim  as  a  condition  to  its  right  of 
recovery. 

SeUeck  v.  QriewM,  67  Wia.  291;  Smith  v. 
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Chicago  d  N.  W  R.  Co.  18  Wia.  28;  I%ompaon 
V.  Taylor,  80  Wis.  68. 

If  the  undertaking  is  conditioned  to  save  the 
promisee  harmless  against  liability  for  a  debt 
there  is  a  breach  as  soon  as  the  debt  becomes 
legally  enforceable  against  the  promisee,  and 
be  need  not  aver  and  prove  payment  in  order 
to  maintain  an  action. 

10  Am.  A  £ng.  Enc.  Law,  p.  416;  Anoka 
Lumber  Co,  v.  Fidelity  d  C.  Co.  (Minn.)  30  L. 
R  A.  689;  Gilbert  v.  Wiman,  1  N.  T.  6i0.  49 
Am.  Dec.  869;  Trinity  Church  v.  Eiggine,  48 
N.  Y.  686. 

Payment  of  a  claim  before  a  recovery  can  be 
had  m  such  cases  is  not  necessary. 

Conner  v.  Reevee,  108  N.  Y.  527;  Gilberjt  r. 
Wiman,  supra;  Trinity  Church  v.  Biggins,  4>) 
N.  T.  582;  Carman  v.  NobU,  9  Pa.  866;  Fish 
V.  Dana,  10  Mass.  46;  Bel^egus,  7  Wend  499; 
Kirksey  v.  Friend,  48  Ala.  276;  Conkey  v. 
Hopkins,  17  Johns.  118;  Jarois  t.  SetoaUt  40 
Barb/  449;  BanHeld  v.  Marks,  66  OaL  185; 
Martin  v.  Boienhaugh,  42  Ohio  St.  506;  Rock- 
fdlow  V.  Donnely,  8  Cow.  628;  Chace  v.  Hin- 
man,  8  Wend.  462,  24  Am.  Dec.  89;  Mann  t. 
Eekf<yrd,  15  Wend.  502. 

Tbe  appellant  by  failing  to  deny  liability  on 
the  ground  that  proof  of  loss  bad  not  been  made 
thereby  waived  all  objection  on  that  score. 

Warner  v.  Peoria  Marine  Ins.  Co,  14  Wis. 
821;  King  v.  Hekla  F.  Ins.  Co,  68  Wis.  608; 
Harriman  y.  Queen  Ins.  Co.  49  Wis.  71; 
Campbell  v.  American  F.  Ins.  Co,  78  Wis.  100. 

The  Hoven  accident  is  covered  by  the  policy. 

Tbe  claim  owing  the  defendant  by  tbe  ap- 
pellant was  garnishable. 

^,  Joseph  Mfg,  Co,  v.  Miller,  69  Wis.  889; 
Jones  Y,  at.  Onge,  67  Wis.  620. 

Hamhailf  J.,  delivered  the  opinion  of 
the  court: 

Did  the  court  err  in  construing  the  policy 
of  insurance  to  be  a  contract  of  indemnity 
af^alnst  liability,  instead  of  one  of  indem- 
nity against  damages,  and  in  holding  that 
payment  of  the  personal  injury  claim  Is  not 
a  condition  precedent  to  the  right  to  recover 
thereon?  The  policy  recites  that  it  is  issued 
on  an  application  for  indemnity  against 
claims  for  compensation  for  personal  injur- 
ies. It  acknowledges  the  payment  of  $1«044 
as  the  premium  for  such  indemnity  for  a 
period  of  twelve  months.  This  is  followed 
by  the  agreement  to  pay  ''to  the  employer 
.  .  .  ail  sums  for  which  it  shall  become 
liable  to  its  employees.  **  Certain  conditions 
are  indorsed  on  the  policy,  and  made  a  part 
of  it|  which  are  consistent  with  the  apparent 
meaning  of  the  language  contained  in  the 
body  of  tbe  contract.  By  such  conditions 
the  assured  is  prohibited  from  settling  the 
claims,  except  by  consent  of  the  assurer. 
They  expressly  provide  that  an  action  may 
be  brought  against  the  assurer  before  the 
payment  of  the  claim,  by  the  use  of  the  fol- 
lowing language:  "The  company  shall  not 
be  sued  upon  this  policy  in  any  court  after 
six  years  from  the  time  that  the  injury  oc- 
curred upon  or  by  reason  of  which  the  cause 
of  action  accrued,  unless  at  the  expiration 
of  said  time  some  suit  brought  by  the  in- 
jured  employee   be   then   pending  against 
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the  employer,  in  which  case  an  action  may 
be  brou^bt  within  six  montlia  after  the  ter- 
mination of  such  suit,  and  not  later."  This 
language  plainly  indicates  that  payment  of 
the  claim  is  not  a  condition  precedent  to  a 
right  of  action  against  the  insurer  on  the  pol- 
icy. Again,  by  one  of  the  conditions,  the 
Insurance  company  assumes  entire  charge 
and  responsibility  for  the  settlement  of  the 
loss  and  of  any  legal  proceedings,  and  for 
the  payment  of  the  costs  thereof.  There  is 
no  way  provided  by  which  it  can  be  relieved 
of  its  liability  except  by  actual  payment  to 
the  employer  of  the  full  amount  for  which 
it  could,  in  any  event,  become  liable.  It  will 
be  seen  that  both  the  provisions  in  the  body 
of  •the  policy  and  the  conditions  indorsed 
thereon  and  made  a  part  of  it  are  inconsistent 
with  any  reasonable  theory  other  than  that 
the  contract  of  insurance  is  one  of  indemnity 
against  liability,  and  that  actual  damages 
is  not  a  condition  precedent  to  the  mainte- 
nance of  an  action  thereon.  It  not  only  clearly 
contemplates  that  such  an  action  may  be 
brought  before  actual  pay^nent  of  the  claim 
for  damages  by  the  assured,  but  by  plain 
and  unmistakaole  language  it  contracts  to 
indemnify  the  assured  against  liability,  not 
against  damages.  The  case  is  not  one  re- 
quiring a  resort  to  rules  for  judicial  con- 
struction in  order  to  determine  what  the  par- 
ties intended  by  the  language  of  the  contract. 
Substantially  the  same  kind  of  policy  was 
under  consideration  in  the  recent  case  of  An- 
oka Lumber  Oo.  v.  Fidelity  db  O.  Co,  (Minn.) 
(1895;  80  L.  R.  A.  689.  cited  in  the  brief  of 
counsel  for  respondent,  where  the  court  held 
it  to  be  a  contract  of  indemnity  against  lia- 
bility, and  said  :  ''The  intention  of  the  par- 
ties appears  to  be  so  plainly  expressed  that 
any  other  construction  than  the  one  here 
given  to  the  contract  would  do  violence  to 
the  language  they  saw  fit  to  use." 

It  is  further  claimd  on  the  part  of  the  ap- 
pellant that  the  accident  whereby  plaintiff 
was  injured  was  not  within  the  terms  of  the 
contrBCt  of  insurance;  that  by  the  schedule 
referred  to  in  the  body  of  the  policy,  and  at- 
tached to  it,  liability  was  restricted  to  in- 
juries to  employees  while  engaged  in  opera- 
tions connected  with  the  business  of  iron  and 
steel  works, — that  is,  in  the  operating  de- 
partment of  the  business,  as  distinguished 
from  a  business  like  that  of  constructing  nec- 
essary buildings.  To  be  sure,  plaintiff  was 
Injured  while  at  work  in  the  operating  de- 
partment, by  the  fall  of  a  girder  which  was 
being  raised  to  its  position  by  an  independent 
crew,  engaged  In  building  an  addition  to  the 
works.  Therefore,  if  the  labor  of  construct- 
ing such  addition  under  a  proper  interpreta- 
tion of  the  policy,  is  not  an  operation  con- 
nected with  the  business  of  iron  and  steel 
works,  appellant  is  not  liable.  We  are  re- 
ferred to  Peaple*s  Ice  Co.  v.  Employer^B  Lia- 
bility  Assur.  Carp,  161  Mass.  122,  as  a  case 
directly  in  point  to  sustain  appellant's  con- 
tention. The  policy  in  that  case  insured  the 
employer  against  claims  for  damages  on  the 
part  of  its  employees  in  ''all  operations  con- 
nected with  the  business  of  ice  dealers. "  The 
court  held  that  this  language  covered  only 
employees  in  the  operating  department,  anil 
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that  a  person  injured  while  engaged  in  con- 
structing an  ice  house  was  not  one  of  the  em- 
ployees mentioned.     But  this  conclusion  was 
reached  by  reason  of  representations  contAined 
in  the  application  upon  which  it  was  issued. 
The  latter  contained,  among  other  representa- 
tions,  the  following:    ''Employer's  works 
are  situated    .     .     .     where  cutting   ice." 
"  The  trade  or  business  is  ice  dealers. "    "  The 
operations  carried  on  by  the  work  people  are 
cutti  n^  and  hand  1  ing  ice. "    **  The  mach  i  nery 
in  use  is  such  as  is  necessary  in  cutting  ice." 
We  are  not  prepared  to  say  but  that  there 
was  reasonable  ground  to  hold  that  the  pol- 
icy, taken  in  connection  with  the  applica- 
tion, and  the  language  of  the  schedule,  "all 
operations  connected  with  the  business  of  ice 
dealers, "  covered  only  persons  engaged  in  the 
actual  operations  of  cutting,  handling,  stor- 
ing, and  delivering  ice,  and  not  those  en- 
gaged in  the  construction  of  storehouses; 
nevertheless  we  should  hesitate  to  adopt  such 
construction  if  the  precise  question  were  be- 
fore us.     The  language  was  inserted  for  the 
benefit  of  the  appellant.     It  is  its  language. 
Therefore,  if  open  to  judicial  construction 
at  all,  that  interpretation  should  be  given 
must  favorable  to  the  assured.    Immrance  Co, 
of  North  America  y.  Garland,  108  111.  220: 
Niagara  F.  Ing.  Oo,  y.  Scammon^  100  ill.  644 ; 
Symonds  v.  Northtoestern  Mut,  L,  Ins,  Go.  23 
Minn.  491  ;  Foot  Y,JStna  L,  Ina,  Co,  61  N.  Y, 
571 ;  Btout  y.  Commercial  Union  A$sur.  Co.  11 
Diss.  809,  12  Fed.  Rep.  S54 ;  Teutonia  F.  Iru, 
Co,  y.  Mund,  102Pa.  89.    Thisrule  is  applied 
rigidly  in  the  construction  of  conditions  in- 
serted in  policies  restricting  the  general  scope 
of  the  contract  of  insurance.      Burkhard  v. 
Trawllera'  Im.  Co,  Id.  262,  48  Am.  Rep.  205. 
Here  there  is  no  application  containing  rep- 
resentations descriptive  of  the  particular  de- 
partments of  the  business  covered  by  the  con- 
tract as  in   the   Massachusetts  case,   or  to 
damages  caused   by   particular    instrumen- 
talities as  in  the  case  of  PhiUijttburg  Uorte 
Car  Co.    v.   Fidelity  <ft  a    Cb.  160  Pa.  350. 
The  general  language  of  the  contract,  "All 
occupations    connected    with    the   business 
of  iron  and  steel  works,"  is  not  restricted  by 
anything  in  the  conditions  indorsed  on  the 
policy  or  any  paper  referred  to  or  made  a 
part  of  it.     If  the  intention  was  to  resirict 
such  language  to  operations  in  any  particular 
department,  or  to  any  particular  branch   of 
the  business,  or  to  any  particular  instrumen- 
talities used  in  such  business,  it  was  easv  to 
have  said  so  in  unmistakable  language,    t^lie 
court  should  give  the  general  language  the 
assurer  saw  fit  to  use,    under  the  circum- 
stances, a  broad  and  liberal  construction  in 
favor  of  the  objects  for  which  the  policy  was 
taken  out,  and  by  so  doing  the  conclusion  is 
easily  reached  that  it  covers  the  operation  of 
constructing  a  building  for  the  use  of  the  as- 
sured in  its  business,  as  one  of  the  operations 
connected  with  such  business. 

It  is  further  claimed  that  the  indebtedness 
of  the  garnishee  to  the  iron  and  steel  company 
did  not  become  due  absolutely  till  judgment 
was  entered  in  respondent's  action  against 
such  company,  hence  not  subject  to  garnish- 
ment when  this  action  was  commenced.  We 
hardly  understand  the  force  of  this  assign- 
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■nent  of  error.  Judgment  was  entered  agai  nst 
the  iron  and  steel  company  before  the  ji^ar- 
JDishee  action  was  commenced.  Entry  of  such 
judgment  made  the  indebtedness  of  the  iron 
And  steel  company  absolute.  Section  2769, 
Hey.  Stat. ,  proyides  that  *^  no  Judgment  shall 
«be  rendered  upon  a  liability  of  the  garnishee 
by  reason  of  any  money  owing  from  him  to 
4he  defendant,  unless  before  judgment  against 
the  defendant  it  shall  haye  become  due  abso- 
lutely. "  This  action  was  not  commenced  till 
January  26,  1894.  Judgment  was  entered  in 
-the  action  against  the  iron  and  steel  company 
on  the  22d  day  of  December,  1893.  Due  no- 
tice was  seryed  upon  the  insurer  of  the  claim 
for  damages  and  of  the  commencement  of  the 
Action  therefor,  and  it  refused  to  recognize 
the  claim,  upon  the  ground  that  such  claim 
was  not  coyered  by  the  policy.  On  the  ren- 
dition of  such  Judgment,  under  the  circum- 
«tances,  the  liability  of  the  garnishee  became 
Jibeolute  for  the  amount  thereof,  $1,451.96, 
And  that  bein^  before  the  commencement  oif 
this  action  satisfies  the  proyisions  of  g  2769, 
Bey.  Stat.  Si,  Joseph  Mfg,  Co,  y.  MiOer,  69 
Wis.  889 ;  J<me9  y.  St.  Oiifi€,  67  Wis.  520. 

There  is  no  other  question  in  the  case  re- 
•quiring  consideration. 

The  judgment  of  the  Superun*  Court  i$  qf- 
4inned, 


fiTATB  of  Wisconsin,  ex  rd,  W.   H.  MYL- 
REA,  Attorney  Qeneral, 

V. 

JANESVILLE    WATER   POWER    COM- 

PANY  et  al. 

(92  Wis.  496.) 

%.  ZieaTo  will  not  be  granted  to  Insti- 
tute proceedings  to  forfeit  the  rranchises  of 
a  soJyeot  acUye  corporation  carrying  out  the 
purposes  of  its  creation  In  Bupplying  the  neoes- 
Bities  of  a  lanre  Dumber  of  people  and  whose  ee- 
ourltles  are  held  by  innocent  peraona,  in  the  ab- 
sence of  a  clear  wilful  misuse,  abuse,  or  nonuse 
of  its  franchises. 

IB*  Eight  years*  delay  will  estop  the 
state  from  proceeding  to  forfeit  the  franchises 
of  a  corporation  for  o^erbonding  and  issuing 
stock  without  payment  in  money  or  its  equlva* 
lent. 

8.  Waiver  of  the  right  to  forfeit  the 
franchises  of  a  water  conpany  whose 
liroperty  a  municipal  corporation  has  the  option 
to  acquire  for  neglect  to  keep  accurate  accounts 
of  the  cost  of  construction,  as  required  by  the 
ordinance  granting  permission  to  erect  and  op- 
erate the  works.  Is  effected  by  long  delay  In  mov- 
ing for  forfeiture,  accompanied  by  active  com- 
pulsion upon  the  company  as  to  extension  and 
operation  of  the  works. 

(March  10,  18O0J 

APPLICATION  for  leave  to  bring  quo  war- 
ranto proceedings  against  defendants  to 
declare  a  forfeiture  of  their  rights  as  a  corpora- 
'tfoD.    Denied, 

The  facts  are  stated  in  the  opinion. 

KoCT.— For  forfeiture  of  the  charter  of  a  water- 
works company  for  failure  to  supply  good  water, 
oee  Capital  City  Water  Co.  v.  State,  Macdonald 
<Ala.) »  L.  R.  A  743. 
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Meura,  M*  O.  JeAies»  John  Winan«» 
and  W.  BL  Hylrea»  Attorney  General,  for 
plaintiff. 

Mewre,  William  Rnger*  E.  VL  Hysen 
and  W.  O.  Wheeler  for  defendants. 

Marshall*  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  application  bv  the  attorney  gen- 
eral for  leave  to  file  an  information  in  the 
nature  of  a  quo  warranto  against  the  Janea- 
vllle  Water  i'ower  Company  and  others  to 
forfeit  the  corporate  franchise  of  such  com- 
pany and  other  franchises  owned  by  it.    The 
petition  states,  in  substance,  that  the  com- 
pany was  incorporated  July  16,  1887,  for  the 
sole  purpose  of  constructing,  acquiring,  and 
operating  a  system  of  waterworks  in  the  city 
of  Janesyille,  and  has  ever  since  existed  as 
such  corporation ;  that  during  the  year  1887 
said  city,  pursuant  to  chapter  164.  Private 
&  Local  Laws  1887,  bv  ordinance,  upon  terms 
and  conditions  therein  specified,  granted  to 
the  firm  of  Turner,  Clarke,  A  Rawson  a  fran- 
chise to  establish  a  system  of  waterworks,  to 
furnish  said  city  with  fire  protection,  and 
to  supply  wholesome  water  to  the  inhabit- 
ants thereof,  for  public  and  domestic  use; 
that  such  ordinance  was  duly  accepted  by 
said  firm ;  that  they  thereafter  conveyed  their 
rights  under  the  same  to  said  water  company ; 
that  such  company  thereafter  contracted  with 
a  construction  company,  composed  of  stock- 
holders and  officers  of  the  water  company, 
for  the  building  of  such  waterworks;  that 
the  water  plant  was  duly  constructed,  satis- 
factorily to  the  city,  and  accepted  by  it  on 
or  before  August  6,  1888,  and  that  the  water 
company  has  since  operated  the  same.    The 
grounds  upon  which  it  is  claimed  the  corpo- 
rate and  other  franchises  should  be  forfeited 
are  mainly  as  follows:     (1)    Violations  of 
the  conditions  of  the  ordinance  upon  which 
the  franchise  was  granted,  in  that  the  said 
water  company  has  failed  to  furnish  whole- 
some water  as  therein  provided,  has  refused 
to  sell  water  to  the  inhabitants  of  the  citv 
at  meter  rates,  has  neglected  to  comply  with 
the  ordinance  in  respect  to  furnishing  fire 
protection,  and  has  neglected  to  furnish  water 
wholly  from  artesian  wells.     (3)  Violations 
of  law  in  respect  to  the  organization  and 
business  management  of  the  corporation,  in 
that  it  has  issued  bonds  in  excess  of  the  cost 
of  constructing  the  waterworks,  and  has  Is- 
sued stock  without  the  same  having  been  fully 
paid  in  money  or  its  equivalent.     (8)  Vio- 
lations of  the  ordinance  in  respect  to  keep- 
ing accurate  books  of  account  of  the  cost  of 
constructing  the  works  and  operating  the 
same,  in  that  it  was  provided  by  such  or- 
dinance that  the  city  should  have  the  right 
to  acquire  the  works  by  purchase  at  the  end 
of  seven  years  from  their  acceptance  by  the 
city,  at  a  sum  sufficient  to  return  to  the  owners 
the  full  cost  thereof  and  7  per  cent  annual 
interest  thereon,  the  same  to  be  ascertained 
from  the  books  of  such  owners,  together  with  a 
sworn  statement  of  the  cost  of  construction, 
with  expenses  and  earnings,  and  tiiat  the 
grantees  of  the  franchise,  their  successors  and 
assigns,  should  keep  accurate  books  showing 
such  cost,  expenses,  and  earnings,  and  that 
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a  fraudulent  failure  so  to  do  should  vacate 
and  annul  the  franchise  and  all  privileges 
granted  under  it ;  that  the  city  gave  due  no- 
tice of  its  election  to  purchase  the  works 
under  such  reserved  right,  and  required  the 
swurn  statement  to  which  it  was  entitled ; 
that,  in  response  thereto,  a  fraudulent  and 
false  statement  was  rendered ;  that  it  was  not 
taken  from  books  of  account  accurately  kept, 
as  provided  in  the  ordinance,  and  was  known 
by  ilie  officers  of  the  corporation  who  made 
it  to  be  false  and  fraudulent ;  that  there  has 
been  a  total  neglect  to  keep  books  of  account 
as  required  by  the  ordinance ;  and  that  such 
negle<:t  has  been  with  faudulent  purpose,  to 
practically  annul  that  part  of  the  ordinance 
giving  the  city  the  right  to  acquire  the  works 
by  purchase.  It  is  plain  from  an  examina- 
tion of  tlie  petition  that  the  eround  of  com- 
plaint chiefly  relied  upon  is  the  one  men- 
tioned in  subdivision  8.  The  allegations  are 
chiefly  on  information  and  belief.  All  are 
denied,  and  those  in  regard  to  violations  of 
the  ordinance  in  respect  to  the  operation  of 
the  works  are  met  by  proofs  to  the  contrary 
of  the  most  positive  and  satisfactory  char- 
acter. And  it  is  made  to  appear  that  sub- 
stantially all  the  facts,  particularly  in  re- 
gard to  the  matters  referred  to  in  subdivi- 
sion 8,  were  fully  known  and  taken  official 
notice  of  by  the  city  as  early  as  November, 
1891,  at  wnich  time  an  action  was  brought 
in  the  circuit  court  to  determine  the  cost  of 
ilio  water  plant,  and  to  forfeit  its  franchises, 
which  action  is  still  pending;  that,  since 
the  commencement  of  such  action,  the  city 
has  recognized  the  existence  of  such  fran- 
chises and  the  water  company's  obligations 
in  the  premises  by  requiring  it  to  make  large 
and  expensive  extensions  to  the  water  mains, 
and  put  in  additional  hydrants,  necessitating 
other  improvements,  including  an  additional 
artesian  well.  And  it  appears  that  the  al- 
leged violations  of  the  ordinance  in  respect 
to  keeping  accounts  of  the  cost  of  construc- 
tion are  all  denied ;  and  that  they  took  place, 
if  at  all,  before  any  of  the  present  stockhold- 
ers of  the  corporation  were  interested  in  the 
company ;  and  that  they  have,  at  considerable 
expense,  endeavored,  in  good  faith,  to  supply 
all  the  information  in  that  regard  required ; 
and  that  in  any  event  the  city  could  not,  at 
the  present  time,  incur  the  indebtedness  requi- 
site to  purchase  the  works  without  exceed- 
ing its  constitutional  limit. 

The  foregoing  contains,  substantially,  a 
correct  statement  of  the  case  upon  which  we 
are  to  determine  the  question  of  whether  the 
sovereign  power  of  the  state  ought  to  inter- 
fere to  forfeit  the  franchises  of  the  alleged 
offending  corporation,  and  to  wind  up  its 
afTairs.  The  granting  or  refusing  this  ap- 
plication rests  in  the  sound  discretion  of  th*^ 
court.  The  legislature,  in  providing  that 
an  action  may  be  brought,  under  g  82341, 
Rev.  Stat.,  onlv  by  leave  of  this  court,  upon 
cause  shown,  obviously  did  so  for  a  purpose. 
The  law  requires  that  the  power  thus  in- 
trusted to  the  court  shall  be  exercised  and 
leave  granted  or  denied  as  the  public  inter- 
est appears  to  demand,  upon  due  considera- 
tion of  the  facts  of  each  particular  case.  To 
merely  examine  the  petition,  and  if,  taking 
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I  all  the  allegations  thereof,  whether  upon  In- 
formation and  belief  or  otherwise,  into  con- 
sideration as  true,  it  prima  facie  states  a  caase' 
of  action  or  facts  that  might  support  a  Judg- 
ment, would  be  a  failure  to  exercise  that^ 
sound  judicial  discretion  which  the  law  con- 
templates, amounting  to  an  abuse  of  Judicial 
duty.     While  courts  differ  on  this  question, 
the  weight  of  authority  is  in  favor  of  the- 
rule  that  the  facts  and  circumstances  of  each 
particular  case,  and  even  the  motives  for  in- 
stituting the  proceedings,  may  be  considered. 
Atiy.  Oen,  v.   Sheffield  Qa»  Gonaumen  Co.  ^ 
De  G.  M.  &  G.  804 ;  Atty.  Gen.  v.  Cambridge 
Consumers  Oas  Co,   L.  R.  4  Ch.  71.      And 
especially  in  case  of  a  solvent,  active  corpo- 
ration, carrying  out,  at  the  time  of  the  ap- 
plication, the  purposes  and  designs  of  ita- 
creation,  performing  duties  of  a  quasi  pub- 
lic character,  having  to  do  with  the  oaily 
necessities  of  a  large  number  of  people,  and 
where  large  sums  of  money  have  been  in- 
vested, and  securities  therefor  are  held  by 
innocent  parties,  whose  security  depends  upon< 
a  continuance  of  the  corporation,  unless  there 
is  a  clear,  wilful  misuse,  abuse,  or  nonuse- 
of  the  franchises  sought  to  be  forfeited,  or 
violation  of  law, — ^something  that  strikes  at 
the  very  groundwork  of  the  contract  between, 
the  corporation  and  the  sovereign  power;, 
something  that  amounts  to  a  plain,  wilful 
abuse  of  power  or  violation  of  law  withii^ 
the  meaning  of  the  statute  on  the  subject, 
whereby  the  corporation  fails  to  fulfil  th» 
very  design  and  purpose  of  its  organization- 
leave  will  not  be  granted  by  the  court  to  re- 
sort to  the  extraordinary  remedy  for  a  for- 
feiture of  its  franchises.     State  v.  Farmers*^ 
College,  82  Ohio  St.  487;  Atty.  Qen,  v.  Erie^ 
&  K,  R,  Co,  65  Mich.  16 ;  8taie,  Prosecuting 
Atty,,  V.    Co^nmercial  Bank,  10  Ohio,   585. 
Leave  will  not  be  granted  if  to  forfeit  the- 
franchises  under  the  circumstances  will  be 
inequitable,  or  will  not  have  the  effect  of 
remedying  the  grievances  complained  of,  or 
the  proceeding  is  not  in  good  faith.     The- 
counter  affidavits  used  on  the  applicatioi^ 
should  be  considered,  and  material  allega- 
tions on  information  and  belief,  which  are  so 
overcome  by  positive  affidavits  and  proofs  ia 
opposition  thereto  as  to  establish  the  fact  in- 
volved against  the  petitioner  beyond  dispute, 
should  not  be  considered.    Thomp.  Corp.  ^ 
6786.    The  rule  which  generally  prevails  iik 
this  regard  is  well  stat^  in  State,  Prosecut- 
ing Atty,,  V.  Commercial  Bank,  supra,  as  fol- 
lows :    The  court  proceeds  with  extreme  cau- 
tion in  proceedings  having  for  their  object 
the  forfeiture  of  corporate  franchises,  and 
such  forfeitures  are  not  to  be  allowed  except 
under  express  limitations  of  the  charter,  or 
for  plain  abuse  of  power,  by  which  the  cor- 
poration fails  to  fulfil  the  design  and  purpose- 
of  its  organization,  also,  in  effect,  that  the- 
extreme  remedy  of  forfeiture  will  not  be  al- 
lowed where  there  are  other  remedies  ade- 
quate to  redress  the  grievances  complained 
of ;  that  the  remedy  of  forfeiture  is  the  last 
resort,  certainly  not  allowed  where  compen- 
sation in  damages  will  substantially  rem- 
edy the  violation.    High,  £xtr.  Legal  Hem. 
g  649.    Without  proceeuing  further  to  discus* 

I  the  principles  of  law  involved  and  the  prae* 
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tlce  in  such  cases,  we  are  warranted  in  saying 
that  the  allegations  of  the  petition  presented, 
in  respect  to  violations  of  the  franchises  in 
matters  pertaining  to  the  operation  of  the 
works  and  the  water  service,  are  so  overcome 
by  the  afHdavits  and  other  proofs  that  the  case 
in  that  respect  fails  to  show  any  warrant  for 
the  institution  of  proceedings  to  forfeit  the 
franchise  of  the  corporation. 

In  regard  to  violations  of  law  alleged  in 
respect  to  overbonding  and  issuing  corporate 
stock  without  payment  in  money  or  its  equiv- 
alent, which  happened  at  or  about  the  time 
of  the  organization  of  the  corporation,  up- 
ward of  eiicht  years  ago,  it  is  not  perceived 
how,  under  the  facts  of  this  case,  the  public 
have  a  sufficient  interest  or  are  sufficiently 
prejudiced  in  the  matter  that,  after  the  lapse 
of  such  a  period  of  time,  the  state  should  in- 
terfere to  forfeit  the  corporate  franchises. 
While  such  forfeiture  might  have  the  effect 
to  punish  the  corporation  itself,  to  the  great 
ana  irreparable  damage  of  the  present  stock- 
holders and  the  holders  of  the  bonds,  it  is  not 
perceived  how  it  would  have  any  other  effect ; 
and  we  think,  on  the  whole,  the  doctrine  of 
estoppel  by  laches,  hereafter  referred  to, 
should  apply*  We  suggest  in  this  connec- 
tion, on  a  subject  of  practice,  that  the  water 
company  is  the  only  proper  defendant  here ; 
that  this  proceeding  is  not  in  the  nature  of  a 
bill  in  equity,  where  all  persons  may  be  made 
defendants  who  have  or  claim  an  interest  in 
the  controversy  adverse  to  the  plaintiff,  or 
are  necessary  to  a  complete  determination 
or  settlement  of  the  question  involved ;  it  is 
a  proceeding  under  the  statute  solely  against 
the  alleged  offending  corporation,  and  it, 
only,  should  have  been  named  as  defendant. 

As  to  the  neglect  to  keep  accurate  books  of 
account  of  the  cost  of  construction  and  oper- 
ating expenses  and  the  earnings,  whereby  it 
is  alleged  that  the  city  is  prejudiced  in  re- 
spect to  exercising  iMf  option  to  acquire  the 
works  by  purchase,  tC  is  by  no  means  clear 
that  a  failure  to  obscitve  conditions  Inserted 
in  the  ordinance  to  aid  the  city  in  determin- 
ing the  cost  of  the  Works  in  the  event  of  a 
desire  to  purchase  constitutes  a  ground  for 
forfei  ture  at  the  suit  of  the  state ;  but  the  view 
we  take  of  the  matter  renders  it  unnecessary 
to  decide  that  ouestion.  It  ia  claimed  on  the 
part  of  the  defendant  company  that,  in  any 
event,  the  right  of  the  state  to  forfeit  its 
franchises  has  been  waived.  On  the  con- 
trary, it  is  claimed  on  the  part  of  the  pe- 
titioners that  the  state  cannot  be  held  to  have 
waived  such  right  by  any  laches  shown  or  any 
act  on  the  part  of  the  city.  That  the  forfeit- 
ure of  the  franchises. of  the  corporation  may 
be  waived  by  the  state  is  not  seriously  de- 
nied. Attp,  Oen,  V.  PHeriburg  d  R.  E.  Go.  6 
Ired.  L.  456 ;  People  v.  Vlater  dh  D.  B.  Co. 
128  N.  Y.  240;  People  v.  Manhattan  Co.  9 
Wend.  861 ;  State  v.  Fourth  N.  H.  Turnpike, 
16  N.  H.  162 ;  6  Am.  L.  Reg.  N.  8.  677 ; 
Com,  V.  19ew  York,  L.  B.  A  W.  G,  A  R.  Co. 
10  Fa.  Co.  Ot.  129 ;  and  Foster  v.  Miet,  ^ 
Fed.  Rep.  89V, — are  among  the  authorities  on 
the  subject  brought  to  our  attention  in  the 
briefs  of  counsel,  to  which  many  more  might 
be  added.  But  it  is  contended  that  the  state, 
only,  can  waive  the  forfeiture ;  that  acts  on 
the  part  of  the  city  of  Janesville  do  not  affect 
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the  matter.  It  is  true  that  a  waiver  by  the 
city  is  not  binding  upon  the  state.  Never- 
theless it  would  be  going  too  far  to  say  that 
acts  which  would  estop  the  city  cannot  be 
taken  notice  of  and  given  effect  to  on  this  ap- 
plication. The  state  mav  waive  the  right  to 
bring  an  action  on  behalf  of  the  public  by 
mere  delay  in  moving  to  institute  proceedinga 
while  the  corporation,  in  carrying  cu',  in 
good  faith,  the  purposes  of  the  organization, 
expends  large  sums  of  money;  so  held  in 
Atty.  Oen,  v.  Sheffield  Oa$  Oonstimere  Co.  ft 
De  G.  M.  <&  G.  304,  a  well-considered,  lead- 
ing English  case,  where  Lord  Justice  Turnet 
uses  the  following  language:  ^'That  delay 
will  affect  the  attorney  general  as  much  as  a 

Crivate  individual  I  am  not  prepared  to  say  ; 
ut,  in  my  opinion,  it  is  a  circumstance  to 
be  considered  in  determining  the  question 
whether  this  court  shall  interfere,  although 
the  application  to  the  court  be  on  behalf  of 
the  attorney  general."    In  Com.  v.  Bala  A  B. 
M.  Tump.  CS.  168  Pa.  47,  Uie  court  goes  fur- 
ther, and  holds  that  in  case  of  delay,  accom- 
panied by  circumstances  which  would  estop 
individuals,  the  state  is  equally  estopped. 
The  circumstances  there  were:    A  corpora- 
tion had  been  allowed  to  proceed  and  expend 
large  sums  of  money,  when  the  facts  relied 
upon  in  the  application  for  leave  to  brin^ 
the  action  to  forfeit  its  franchises  were  no- 
torious.    Held,  that  the  delay,  under  the  cir- 
cumstances, created  an  estoppel,  so  as  to  ef- 
fectually   prevent  the  institution    of  such 
proceedings.     The  court,  in  effect,  said :    If 
the  complainant  were  a  private  individual, 
the  court  would  not  hesitate  to  say  that  hla 
laches  were  a  bar ;  and  the  same  rule  holda 
good  notwithstanding  the  application  is  by 
the  attorney  general  on  behalf  of  the  state. 
The  question  involved  is  not  one  under  the 
statute  of  limitations,   but  one  of   laches, 
which  may  be  imputed  to  the  state  as  welt 
as  to  an  individual.    While  time  does  not 
run  against  the  state,  time,  together  with 
other  elements,  may  make  up  a  species  of 
fraud,  and  estop  even  sovereignty  from  exer- 
cising its  legal  rights.     To  the  same  effect 
are    Willmott  v.  Barber,  L.  R.  16  Ch.  Div. 
106 ;  Atty.  Oen.  v.  Johnaon,  2  Wils.  Ch.  102 ; 
Atty.   Gen.  v.  Delaware  A  B.  B.  R.   Go.  27 
N.  J.  £q.  1.    The  principles  here  maintained 
should  be  quite  rigidly  applied  where,  as  in 
this  case,  the  corporation  has    not  merely 
been  allowed,  but  has  been  compelled,  by 
those  chiefly  interested  and  the  real  moving- 
parties,  to  proceed  at  great  expense,  under 
the  franchises  sought  to  be  annulled,  for  a 
considerable  period  of  time,  while  the  facta 
relied  upon  as  grounds  for  forfeiture  have 
been  all  well  known. 

Without  taking  further  time  to  discuss  tho 
subject,  we  hold  that  delay  in  moving  for 
leave  to  commence  the  action,  with  the  other 
elements  referred  to,  constitutes,  on  this  ap- 
plication for  the  exercise  of  the  discretionary 
Eower  of  the  court,  an  effectual  waiver  of  the- 
arsh  and  extraordinary  remedy  of  proceed- 
ings under  the  statute  to  forfeit  the  franchises, 
of  the  company,  and  that  this  application 
should  therefore  be  denied. 

The  application  for  leave  to  bring  an  aeturn^ 
against  the  Janemlle  Water  Power  Company  t^ 
forfeit  iti  franchisee  i$  denied. 
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A  f ofifitiTe  fk*om  the  state  Intending  to 
return  as  soon  as  a  criminal  proceed- 
ing against  him  is  dropped,  while  his  wife 
aod  children  remain  on  the  family  homestead, 
does  not  oease  to  be  a  resident  of  the  state  within 
the  protection  of  the  homestead  from  attach- 
ment by  his  creditors. 

(Clark,  J*.,  <f (nent&J 

(April  21, 1896.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Superior  Court  for  Forsyth  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
•cover  property  sold  under  an  attachment  which 
plaintiff  claimed  as  exempt  from  execution. 
Jietersed. 

The  facts  are  stated  in  the  opinion. 
Mr.  J.  S.  Grogan  for  appellant. 
Messrs.  Watson  &  Buxton  for  appellee. 

Faircloth,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  facts  found  by  the  referee  and  sustained 
by  the  court  are  as  follows:  (1)  That  plaintiff, 
in  November,  1887,  owned  and  occupied,  as 
bis  home  place,  the  land  now  in  controversy, 
and  left  the  state  in  that  month  to  avoid  a 
ivarrant  out  against  him  for  false  pretense, 
with  the  intention  of  returning  as  soon  as  the 
case  against  him  should  be  thrown  out  of 
"court,  and  that  his  wife  and  children  remained 
on  the  place  until  plaintiff  returned,  about 
-Christmas,  1889;  that  the  plaintiff  spent  his 
time  in  visiting  relatives  in  various  states,  in- 
tending to  return  to  this  state  when  he  believed 
the  charge  against  him  to  be  buried.  (2)  That 
•during  his  absence  an  attachment  issued,  and 
the  land  was  sold,  and  the  defendant  purchased 
It:  no  homestead  having  been  assigned  to  the 
plaintiff.  His  honor  held  that  the  ^aintiff, 
during  his  absence,  was  not  a  resident  of  this 
-state,  and  therefore  not  entitled  to  a  homestead. 
This  is  the  only  question  presented. 

The  Constitution  guarantees  the  right  to  a 
homestead  to  every  resident  on  the  land  occu- 
pied by  him,  and  whoever  denies  the  right 
must  show  that  the  case  falls  within  the  con- 
'Stitutional  exceptions,  which  is  not  the  case  in 
this  instance,  or  that  the  owner  has  lost  it  by 
nonresidence.  Residence  and  domicil  are  so 
nearly  allied  to  each  other  in  meaning  that  it  is 
xlifflcult  sometimes  to  trace  the  shades  of  differ- 
«nce,  although  in  some  respects  they  are  distinct; 
and  the  definitions  of  residence  are  sometimes 
apparently  conflicting,  owing  mainly  to  the  na- 
ture of  the  subject  with  which  the  word  is 
used,  the  purpose  being  always  to  give  to  it 
such  meaning  and  force  as  will  effectuate  the 
intention  of  that  particular  statute.    The  great 

NoTE—On  the  question  What  constitutes  non- 
cesldenoe  for  the  purpose  of  attachment?  see  note 
•to  Munroe  y.  Williams  (R.  C.)  19  L.  R.  A,  666b 


bulk  of  cases  in  the  books  are  cases  of  statu- 
tory residence,  as  applied  to  the  subjects  of 
voting,  eligibility  to  office,  taxation,  jurisdic- 
tion in  divorce  proceedings,  probate  and  ad- 
ministrations, limitations,  attachments,  and  the 
like  cases.  The  word  ts  frequently  used  in  the 
sense  of  bodily  presence  in  a  place,  sometimes 
a  mere  temporary  presence,  and  sometimes  the 
most  settled  and  permanent  abode  in  a  place, 
with  all  the  shades  of  meaning  between  these 
extremes,  and  also  with  reference  to  the  dis- 
tinction between  an  actual  and  legal  residence. 
So  it  seems  entirely  proper  to  consider  its 
meaning  in  connection  with  the  subject-matter 
and  the  purpose  of  the  statute  in  which  it  is 
found,  as  well  as  the  relation  of  the  citizen  to 
the  subject-matter.  The  leading  purpose  of 
the  Constitution  (art.  10,  §§  1-8,  8)  is  to  secure 
the  homestead  to  the  debtor  and  his  family, 
and  the  term  "resident"  therein  should  be  so 
construed  as  to  accomplish  that  purpose,  unless 
there  should  be  found  some  positive  or  neces- 
sary and  reasonable  rule  of  law  to  the  contrary. 
Absence  from  the  state  does  not  necessarily 
mean  a  change  of  residence,  in  the  legal  sense, 
as  that  question  depends  upon  the  intention  and 
other  facts.  A  protracted  residence  in  another 
state,  engaged  in  a  i>ermanent  business,  with 
no  home  in  this  state,  would  be  at  least  incon- 
sistent with  a  residence  here.  "Residence," 
strictly  construed,  would  defeat  the  object  of 
the  Constitution  (art  10)  in  relation  to  home- 
steads. If  a  citizen  of  Raleigh  should  go  to 
Baltimore  on  business,  he  could  not  be  said  to 
literally  reside  in  Raleigh  during  his  absence 
but  by  allowing  the  doctrine  of  animo  re- 
ixrtendi  its  reasonable  force,  the  business  is  at- 
tended to,  and  the  purpose  of  the  law  is  secured. 
The  question  of  domicil  and  residence  has 
been  so  fuHv  and  frequently  discussed  by  this 
court  that  it  would  b^  superfluous  work  to 
repeat  what  has  been  decided.  We  will  only 
refer  to  FinUy  v.  Saun'ffers,  98  N.  C.  462;  FtU' 
tan  V.  RoberU,  118  N.  C.  421;  State,  Hannofi, 
V.  Qrizzard,  89  K.  C.  115,  and  the  several 
cases  therein  referred  to;  and  to  State  v.  John- 
ston (at  the  present  term)  (N.  C.)  23  S.  E.  921. 
The  general  rule  from  the  cases  is  that  when 
one  leaves  the  state  with  the  intention  of  re- 
turning he  does  not  lose  his  residence  here. 
This  will  do  for  the  present  case;  but  to  avoid 
any  extreme  conclusions  from  the  above  state- 
ment, we  will  sa^  that  circumstances  may 
easily  lead  to  a  different  result;  for  instance, 
if  the  lapse  of  time  should  be  long  enough  to 
rebut  such  intention,  or  if  a  residence  should  be 
acquired  in  another  state,  or  by  engaging  in 
permanent  business  elsewhere,  without  the 
animo  retertencU,  or  by  assuming  the  duties 
and  privileges  of  a  citizen  in  such  other  state. 
The  question  is  one  of  law,  and  not  of  morals, 
and  we  could  not  inquire  into  the  latter.  Our 
opinion  is  that  the  court  below  «.'ommitted 
error,  and  that  the  plaintiff  is  entitled  to  recover 
on  the  facts  now  in  the  record  before  uSb 
Reversed. 

Clark*  J.,  dissenting: 
The  sole  question  in  this  case  is  whether  m 
fugitive  from  justice,  wandering  about  in  other 
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«late9,  without  iotcntfon  of  returning  until  a 
•criminal  indictment  ag:iinst  bim  in  this  state 
•can  be  procured   to  be   dropped,  and  upon 
whom,  therefore,  personal  service  of  summons 
cannot  be  made«  is  liable  to  be  brought  into 
court  in  a  civil  action  by  attachment  of  his 
property  and  publication*  and  if  be  can  set 
aside  the  sale  under  such  attachment  proceed- 
ings on  the  ground  that  his  homestead  was  not 
set  apart.     The  question  is  in  reality  a  single 
one,  because,  unless  such  fugitive  is  a  nonresi- 
dent, the  attachment  will  not  lie,  and,  if  he  is 
41  nonresident,  he  is  not  entitled  to  the  home 
stead.    It  would  be  singular  if  a  party  could 
thus  not  only  defy  the  criminal  process  of  the 
court,  but  by  such  indefinite  and  illegal  ab- 
sence from  the  state  could  also  avoid  service 
of  civil  process,  and  on  his  return  could  (as 
this  plaintiff  is  attempting  to  do)  take  back  his 
property,  with  his  debt  paid  by  the  purchaser 
at  the  sale  which  had  been  ordered  by  a  court 
of  justice.    It  would  seem  that  the  decisions 
of  the  court  have  been  conclusive  against  this 
▼cry    ingenious   and    novel    proceeding.    In 
Wheeler  v.  CM,  75  N.  C.  21,  it  was  held  that 
one  voluntarilv  removing  to  another  state  for 
the  purpose  of  discharging  the  duties  of  an  of- 
fice of  indefinite  duration,  though  he  may  oc- 
casionally visit  the  state,  and  may  have  the 
intent  to  return  at  some  future  day,  is  a  non- 
resident for  the  purposes  of  an  attachment. 
This  has  been  often  cited  with  approval,  and 
as  late  as  Carden  v.  Garden,  107  K.  C.  214, 
this  court  a^ain  citing  it,  adds:    "The  promi- 
nent idea  is  that  the  debtor  must  be  a  nonresi- 
dent of  this  state,  where  the  attachment  is  sued 
out,  not  that  he  must  be  a  resident  elsewhere. 
The  essential  charge  is  that  he  is  not  resid- 
ing or  living  in  the  state  .  .  .  where  process 
may  be  served  so  as  effectually  to  reach  him. 
In  other  words,  his  property  is  attachable,  if 
his  residence  is  not  such  as  to  subject  him  per- 
sonallv  to  tiie  jurisdiction  of  the  court  and 
place  him  upon  equality  with  other  residents  in 
this  respect."    The  ^urt  then  goes  en  to  say 
that  "visiting  this  sta^e  only  once  or  twice  a  year 
and  with  only  a  general  intention  of  returning  at 
some  indefinite  time  and  making  his   home 
here,"  would  not  exempt  his  property  from  at- 
tachment.   The  court  further  adds:    "Non- 
residents, within  the  meaning  of  the   attach- 
ment law,  means  the  actual  cessation  to  dwell 
within  a  state  for  an  uncertain  period,  without 
definite  intention  as  to  the  time  for  returning, 
although  a  general  intention   to  return  may 
«zist."    For    these    propositions  the  opinion 
-ciies,  besides  Wheeler  v.  CM,  mpra;  Waples, 
Attach  m.  85;  Weitkamp  v.  Loehr,  21  Jones  & 
B.  79.    If  former  deliverances  of  our  own  court 
■are  to  guide  us,  this  would  settle  the  present 
case,  for  this  fugitive  from  justice  not  only 
did  not  "visit  the  slate  twice  a  year,"  but,  so  far 
from  having  an  intention  to  return  at  a  definite 
time,  he  had  a  most  definite  and  fixed  determi- 
nation, for  a  very  ^ood  and  sufficient  reason, 
— the  terror  of  the  indictment  which  had  been 
returned  against  him,— not  to  return  until  '*this 
charge  against  him  was  buried."    There  being 
no  statute  of  limitation  after  indictment  found, 
it    was   uncertain   as  to   time   and    manner 
^hen  a  fugitive  could  procure  the  "burial"  of 
the  proceedings,  and  he  did  not  return  until  it 
'was  done;  and  he  was  in  fact  absent  from  the 
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stnt«  somewhat  over  two  years.  It  was  not 
necessary,  as  we  have  seen,  that  a  residence 
should  be  obtained  in  another  state.  It  is  suf- 
ficient if  the  party  has  ceased  to  reside  in  this 
state.  In  New  York  v.  Oenet,  4  Hun.  487,  it  is 
held  that  a  fugitive  from  justice  who  leaves 
the  state  is  a  nonresident,  and  his  propertv  is 
liable  to  attachment.  Brady,  J.,  says:  "the 
effect  of  such  an  act  must  be  to  deprive  the  per- 
son committing  it  of  his  character  as  a  resident. 
He  places  himself  designedly  beyond  the  reach 
of  the  power  of  the  state  by  leaving  its  terri- 
tory, and  in  terror  of  its  laws.  ...  He 
abandons  deliberately  his  residence.  .  .  . 
When  a  man  thus  conducts  himself,  he  waives 
acquired  rights  which  depend  upon  his  pres- 
ence within  the  state,  or  circumstances  which 
warrant  its  presumption,  and  is  to  be  treated 
as  if  he  were  not  present,  and  htid  no  rights 
founded  upon  that  legal  attitude.  He  became, 
in  other  words,  to  all  intents  and  purposes,  for 
the  enforcement  of  remedies,  a  nonresident  of 
this  state."  On  appeal  this  decision  was  af- 
firmed by  the  New  York  court  of  appeals  by 
a  unanimous  bench.  63  N.  Y.  646.  The  same 
ruling  was  made  as  to  another  fugitive  from 
justice  in  Thames  d  M,  M.  Ins.  Co.  v.  Bimmiek, 
51  N.  T.  a  R  41.  See  also  Kneeland, 
Attachm.  g§  182-198,  and  cases  cited;  and  21 
Am.  &  Eng.  Enc.  Law,  p.  125,  note  3. 

If  the  attachment  was  valid,  as  under  the 
above  decisions  in  our  own  court  and  else- 
where it  must  be,  the  purchaser  acquired  a  good 
title;  for  the  plaintiff,  if  a  nonresident,  was  not 
entitled  to  claim  a  homestead,  which  is  given 
by  our  Constitution  only  If  the  lot  or  tract  "is 
owned  and  occupied  by  a  res'dent  of  this  state." 
This  point  has  been  uniformly  so  held;  indeed, 
the  language  of  the  Constitution  could  bear  no 
other  construction.  In  Baker  v.  Legget,  98  N. 
C.  804,  Merrimon,  J.,  says:  "The  right  of 
homestead  provided  and  secured  by  the  Con- 
stitution ...  is  incident  to  residence  in 
this  state.  Only  residents  have  and  are  en- 
titled to  it.  A  nonresident  has  no  such  right, 
although  he  msy  be  the  owner  of  real  property 
situate  in  the  state."  And  the  opinion  goes  on 
to  hold  that  "when  a  resident  removes  from 
the  state"  he  "abandons  and  relinquishes  his 
right  of  homestead. "  In  the  next  case  in  order 
{Finley  ▼.  Saunders,  98N.C.  462),  Smith,  Ch. 
J..  «ays  that  "by  the  removal  of  the  debtor  out 
of  the  state,  with  a  view  to  a  permanent  resi- 
dence elsewhere  .  .  .  alQiough  his  family 
do  not  follow  him  to  his  new  abode,  he  for- 
feits his  constitutional  right"  to  the  homestead. 
We  have  seen  it  is  held  above  that  it  is  not  es- 
sential to  becoming  a  nonresident  that  another 
residence  shall  be  acquired  or  contemplated 
elsewhere,  if  residence  in  this  state  has  ceased 
with  only  an  intention  to  return  at  an  indefi- 
nite time.  But  this  case  is  important  as  show- 
ing that  the  right  to  the  homestead  de|)ends 
upon  the  residence  of  the  debtor  himself,  and 
cannot  be  held  vicariously  for  him  by  his 
wife  and  children  remaining  here.  In  Munds 
V.  Cassidey,  98  N.  C.  568;  Smith,  Ch.  J., 
holds  that:  "The  person  claiming  the  exemp- 
tions from  execution  must  be  an  actual, 
not  a  constructive,  resident.  Therefore,  one 
who  has  been  a  resident,  but  has  removed  from 
the  state  with  the  expectation  of  returning  at 
some  uncertain  time  is  not  entitled  to  the  ex- 
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«mption8.''    In  that  case  the  debtor  'was  em- 
ployed upon  a  steamboat  in  Florida,  and  ex- 
pected to  return    to  this  state.    The  learned 
chief  justice  further  adds  that  this  "benevol 
ent  provision"  is  for  actual  residence,  and  must 
not  be  construed  as  embracing  cases  of  mere 
domicil,  which  is  always  retained  till  a  right 
of  domicil  is  obtained  elsewhere.    This,  too, 
will  remove  the  confusion   brought  about  by 
cases  like  State,  Bannov,  y.  Orizzard,  89  N.  0. 
115,  as  to  the  right  of  suffrage,  eligibility  to 
ofi9ce,  and  the  like.    All  these  depending  upon 
domicil,  the  right  to  yote  or  hold  office  can  be 
retained  by  constructive  residencf)    when  no 
actual  residence  with  an  animus  manendi  has 
been  acquired  elsewhere.    But  as  to  attach- 
ments and  homestead,  we  see,  by  this  and  other 
decisions  above  cited,  tlie  rights  are  determined 
when  actual  residence   ceases    in  this   state. 
This  is  reaffirmed  in  Lee  y.  MoPiley,  101  N.  C. 
811,  2  L.   R   A.  106.  which   holds:    "The 
words  'a  resident  of  this  statr;,'  employed  in 
the  Constitution  (art.  10,  ^  2)  in  respect  to  home- 
steads, haye  a  more  restricted  meaning  than 
that  usually  given  to  'domicil,'  to  entitle  a 
person  to  the  constitutional  exemption  he  must 
be  an  actual,  and  not  a  constructive,  resident." 
In  the  opinion,  Smith,  Ch  J.,  combats  the 
idea  that  the  intent  to  return  should  be  left  to 
the  Jury,  and  says  that  "it  is  sufficient  if  in 
fact  the  debtor  does  chan/^e  his   residence, 
and  the  effect  of  his  acts  cannot  be  defeated  by 
his  declaration  that  he  did  not  so  intend."    In 
the  T)resent  case,  was  the  furtive  from  Justice, 
moving  round  from  state  to  state  for  more  than 
two  years,  not  daring  to  return  here,  and  only 
expressing  the  conditional  intention  to  return 
at  some  indefinite  time,  an  actual  or  a  construc- 
tive resident  of  this  state?    If  the  latter,  upon 
the  aboye  unbroken  line  of  authorities  he  was 
not  such  a  "resident"  as  could  claim  a  home- 
stead, or  an  exemption  from  attachment  of  his 
Sroperty,  at  the  hands  of  the  law  which  he  was 
efylog.     Fvlton  v.  FU>hert9,  118   N.  C.  421, 
cites  as  authority  the  aboye  cases  of  Munds  y. 
Cauidey,  Baker  y.  Legget,  and  Lee  v.  Moeeley, 
As   bearing  upon  the  present  case,  it  is  au- 
thority that  the  burden  of  showing  the  non- 
residence  of  a  party  who  has  at  one  time  been 
a  resident  of  the  state  is  upon  him  who  claims 
that  the  homesteader  has  become  a  nonresident. 
That  has  no  application  here,  as  the  facts  are 
found  by  the  referee,  as  above  stated;  and  the 
intent  of  the  party  to  return  at  some  indefinite 
time,  upon  a  contingency,  as  Smith,  Ch.  J., 
says  above,  was  immaterial.     Our  decisions 
have  been  uniform,  and  have  become  **a  rule 
of  property,"  and  at  a  sale  ordered  by  a  court  of 
competent  jurisdiction,  which  order  was  based 
on  these  rulings,  the  defendant  has  laid  out  his 
money.     If  he  should  ever  lose  it  under  such 
circumstances,    so  long  a   line  of  decisions 
should  not  be  reversed  for  the  benefit  and  at 
the  instance  of  an  admitted  fugitive  from  jus- 
tice, who  even  now  has  only  ventured  to  re- 
turn to  the  state  because,  by  some  means  undis- 
closed to  us,  the  criminal  indictment  against 
him  has  been  "buried." 

It  is  not  necessary,  to  obtain  the  benefit  of  a 
homestead  exemption,  that  the  debtor  should 
be  a  citizen.  It  is  sufficient  if  he  is  a  resident 
of  the  state.  But  he  must  be  a  resident, 
whether  a  citizen  or  not.    Homestead  and  at 
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tachment  affect  property  rights,  and  are  ^v- 
emed  solely  by  residence,  not  by  citizenship. 
Citizenship  once  acquired  can  be  retained  by 
constructiye  residence  plus  the  proper  intenL 
Not  so  with  homestead  and  attachment,  which 
depend  upon  actual  residence,  which  is  m  ques- 
tion of  fact  upon  the  circumstances  of  each 
case.  As  citizenship  (and  with  it  ihe  right  of 
suffrage  and  eligibility  to  office)  cannot  be  ac- 
quired by  mere  residence  without  an  animus 
manendi,  it  is  right  that  it  cannot  be  lost  by 
mere  nonresidence  if  there  is  the  animue  re- 
vertendi.  But  exemption  from  attach ment» 
which  is  seizure  before  judement,  and  home- 
stead, which  is  exemption  from  seizure  after 
Judgment,  are  conferred  by  residence  alone, 
and  must,  therefore,  be  lost  by  nonresidence. 
It  is  not  always  easy  to  draw  the  line  between 
residence  and  nonresidence,  but  we  know  that 
mere  incidental  absence,  as  on  a  yiait  or  a. 
lourney,  is  not  nonresidence:  and,  on  the  other 
hand,  we  know  it  would  do  yiolence  to  both 
the  legal  and  the  ordinary  use  of  the  word  to 
say  that  a  man  who  fieea  the  state  to  ayoid  be- 
ing found  by  its  officers,  and  who  is  skulking 
through  other  states  to  ayoid  extradition,  for 
more  than  two  years,  with  no  intention  of  re- 
turning till  the  criminal  proceeding  has  been 
dropped,  has  during  all  those  years  been  a 
resident  of  this  state,  or  to  say  further  that* 
because  he  was  residing  here  all  that  time,  the 
law  will  protect  him  from  seryice  of  ciyil  pro- 
cess by  attachment  of  his  property,  and  pre- 
serve for  him  the  homstead,  which  the  Consti- 
tution confers  upon  no  one  unless  be  is  » 
resident. 


STATE  of  North  Carolinm 
William  L.  OSTWALT.  Appt. 

The  ]>roTisioii  fbr  laA  appeal  b^  the 
mother  ttmn.  an  ad^iuittal  of  the  puta- 
tive father  in  a  bastardy  case,  made  hr  th» 
act  of  1879,  ohap.  08,  is  In  violation  of  the  ooottl- 
tutiooal  prohibition  against  plaotns  a  penoD 
twice  to  jeopardy,  as  tbe  statute,  by  Impodnjr  % 
fine  upon  him  when  the  issue  of  paternity  la 
found  against  htm,  makes  it  a  orimtnal  prooeed* 
log. 

iOarh  and  Mo/nUlo'nury^  JJ^  dlssentj 

(April  29, 1890.) 

APPEAL  hy  defendant  from  a  -judgment  of 
tbe  Supericr  Court  for  Iredell  County  dis- 
allowing his  plea  of  former  jeopardy  in  a  baa- 
tardy  proceeding  appealed  by  the  state  from  a 
justice's  judgment  of  acquittal.    RecermL 
The  facts  are  stated  in  the  opinion. 
Mr.  L.  C.  Caldwell  for  appellant. 
Mr.  Frank  I.  Osborne*  Attorney  Qeneral» 
for  the  State. 

Avery,  J.,  delivered  tbe  opinion  of  tha 
court: 
In  Acts  1879,  chap.  93,  %  2  (Code,  §  85\  it 

NOTB.— In  respect  to  the  criniinal  oharaoter  of  % 
bastardy  prooeedinv,  see  aiso  State  v.  Brewer  (8» 
a)  19  L.  B.  A.  ane,  and  Moore  y.  8tate»  Yemon  (Kaa.> 
17L.B.A.ni. 
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-was  provided  that "  when  the  issue  of  pater- 
nity shall  be  found  agaiDst  the  putative  father, 
or  when  be  admits  the  paternity,  he  shall  be 
fined  by  the  judfce  or  justice  not  excoedine  $10, 
which  shall  go  to  the  school  fuod  of  the 
<ouDty."  In  the  same  section  it  was  provided, 
further,  that  "the  court  shall  make  an  allow- 
ance to  the  woman  not  exceeding  the  sum  of 
$50.  to  be  paid  in  such  instalments  as  the  Judge 
or  justice  shall  see  fit,"  etc.  This  provision 
was  first  enacted  in  the  chapter  of  the  act  of 
1879,.  whidk  was  passed  for  the  purpose,  as  ap- 
pears upon  its  face,  of  enlarging  the  criminal 
Jurisdiction  of  justices  of  the  peace  under  the 
Constitution  (art.  4,  §  27),  by  limiting  the  pun- 
i^ment  so  that  it  could  not  exceed  a  floe  of 
:$50  or  imprisonment  for  thirty  days.  After 
the  passage  of  the  act,  however,  the  attention 
of  this  court  had  never  been  called  to  the  fact 
that  a  fine  was  imposed  by  this  statute  until  the 
argument  of  the  case  of  i:iiate  v.  Burton,  118  N. 
C  665.  The  court  agreed  to  rest  the  decision 
in  that  case  upon  other  grounds,  but  the  justice 
who  delivered  the  opinion  of  the  court  discussed 
the  question,  and  expressed  for  himself  the  opin- 
ion that  the  act  of  1879  had  made  bastardy  a 
•criminal  offense,  cognizable  originally  before  a 
justice  of  the  peace.  At  the  next  succeeding 
term  the  court  held,  in  Jiyer$  v.  Stafford,  111 
N.  C.  234  (Justice  MacRae  delivering  the  opin- 
ion, and  Justice  Clark  dissenting),  that  §  85  of 
the  Code  made  bastardy  a  petty  misdemeanor, 
and  consequentiv  that  the  county  commission- 
ers were  not  liable  for  damaises  for  putting  a 
-defendant  convicted  of  that  offense  to  work  on 
the  public  roads  until  the  fine  and  costs  should 
te  paid.  At  the  next  term  the  ruling  of  the 
<x>urt.  that  the  proceeding  was  a  crinnnal  ac- 
tion, was  affirmed,  in  State  v.  Paraont^  115  N. 
C  730,  and  it  was  held  by  an  undivided  court 
that,  where  there  was  a  verdict  of  guilty,  the 
<iefendant  must  be  discharged  from  custody, 
and  relieved  of  all  liability  as  to  the  floe  of 
^10  and  the  costs,  upon  remaining  in  jail  for 
the  requisite  time  and  taking  the  prescribed 
oath.  But  it  was  held-  in  those  cases  that  the 
allowance  of  $60— while  the  making  of  it  was 
contingent  upon  a  flnding  that  the  defendant 
was  the  father,  as  was  the  imposition  of  the 
fine — was  still,  like  the  old  allowance,  imposed 
tinder  that  part  of  the  act  passed  by  the  legis- 
lature in  the  exercise  of  its  power  to  enact  po- 
lice regulations,  but  that,  as  the  act  made  the 
allowance  payable  to  the  mother,  she  became, 
in  contemplation  of  law,  a  creditor  of  the  de- 
fendant, and  could,  under  g  2942  of  the  Code, 
auggest  fraud  and  contest  the  defendant's  right 
to  discharge,  as  an  insolvent,  from  its  payment 
In  SinU  v.  Wynne,  116  N.  C.  981,  the  court  as 
DOW  constituted  held,  without  a  dissent,  that 
l)astardy  was  a  criminal  offense,  complete  on 
the  besetting  of  the  child,  and  was  within  the  ex- 
clusive jurisdiction  of  a  justice  of  the  peace  for 
twelve  months  thereafter.  We  are  now  urged 
to  overrule  all  of  these  adjudications,  made 
upon  full  consideration  of  the  question  by  two 
courts,  the  malority  of  the  members  of  which 
were  differently  constituted,  and  declare  that 
the  imposition  of  a  pecuniarv  fine  as  a  punish- 
ment for  a  violation  of  law  does  not  ipso  facto 
<;reate  a  criminal  offense.  This  persistent  ef- 
fort on  the  part  of  counsel  to  overturn  former 
ruliogs  of  the  court  makes  it  necessary  to  again 
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adduce  the  authorities  upon  which  they  were 
founded.  The  Constitution  of  1868.  as 
amended  in  1875  (art.  1,  ^  18,  and  art.  4,§  27). 
had  authorized  the  legislature  to  provide  for 
the  trial  of  petty  misdemeanors  without  the 
intervention  of  a  jury,  and  the  boundary  line 
of  a  justice's  jurisdiction  should  depend  upon 
the  punishment  prescribed  by  statute.  It  must 
be  inferred  that,  when  the  legislature  associated 
bastardy  with  a  number  of  misdemeanors,  the 
punishment  whereof  in  the  same  act  was  re- 
duced so  as  to  make  them  cognizalle  before  a 
justice,  it  was  not  accidental,  but  with  a  pur- 
pose to  constitute  it  a  criminal  offense;  that  for 
the  first  time  it  was  made  punishable  by  a  flne 
of  $10.  But  not  only  do  the  circumstances  in- 
dicate an  actual  intention  on  the  part  of  the 
legislature  to  create  a  criminal  intention,  but 
the  apt  words  used,  ex  ei  termini,  can  be  con- 
strued to  mean  nothing  else.  Was  the  con- 
struction of  the  act  of  1879  in  the  three  recent 
decisions  of  this  court  erroneous,  as  it  is  now 
contended  it  was? 

It  is  familiar  learning  that  words  in  a  statute 
must  be  construed  according  to  their  technical 
meaning,  unless  a  contrary  intent  is  apparent 
upon  the  face  of  the  act.  Under  this  rule, 
what  must  be  the  interpretation  of  the  provi- 
sion that,  on  the  admission  that  the  defendant 
is  the  father,  or  the  flndinf  of  the  issue  of 
paternity,  "he  shall  be  fined  b^  the  judge  or 
justice  of  the  peace  not  exceedmg  $10,  which 
shall  go  to  the  school  fund  of  the  county?" 
*'A  crime  is  an  act  made  punishable  by  law." 
Broom,  Phil,  of  Law,  §  162;  1  Whart.  Crim. 
L.  §  14,  and  note.  **A  crime,"  says  Bishop, 
"is  any  wrone  which  the  government  deems 
injurious  to  the  public  at  lar^,  and  punishes 
through  a  judicial  proceeding  m  its  own  name." 

1  Bishop.  Crlm.  L.  §  32.  Under  the  Constitu- 
tion of  North  Carolina  the  death  penalty  can 
be  infiicted  in  four  cases  only,  all  other  capital 
punishment  being  forbidden.  The  legislature 
IS  empowered  to  prescribe  as  a  punishment  foi 
all  other  criminal  offenses  either  a  fine,  or  im- 
prisonment with  or  without  hard  labor,  or 
both.  When  an  act  affecting  the  public  is  for- 
bidden by  statute,  says  Bishop,  '*the  doing  of 
it  is  indictable  at  common  law."  1  Bishop, 
Crim.  L.  §  287;  State  v.  Parker,  91  N.  C.  650; 

2  Archbold,  Crim.  L.  3;  2  Hawk.  P.  C.  chap. 
25,  §  4.  If  a  crime  is  an  act  or  wrong  pun- 
ishable by  law  in  a  proceeding  conducted  in 
the  name  of  the  state,  it  would  seem  that  there 
can  be  no  controversy  about  the  fact  that  this 
proceeding,  originally  conducted  in  the  name 
of  the  state,  in  order  to  carry  out  a  police  reg- 
ulation, became  a  crime  when  made  punishable 
by  law  by  fine  appropriated  to  the  school  fund, 
as  are  all  other  fines  imposed  on  conviction  for 
crime.  It  seems  never  before  to  have  been 
doubted  that  the  legislature  creates  a  criminal 
offense  whenever  it  prescribes  that  a  certain  act 
shall  l>e  punishable  either  by  fine  or  imprison- 
ment, or  forbids  it  generally,  and  by  implica- 
tion empowers  the  courts  to  impose  either  fine 
or  imprisonment,  as  is  the  case  where  the  law 
simply  declares  that  a  certain  act  shall  be 
deemed  a  misdemeanor,  without  providing 
how  it  is  to  be  punished.  State  v.  Ilalc/i,  116 
N.  C.  1005;  Slate  v.  Hawkins,  77  N.  C.  494;  I 
Bishop,  Crim.  L.  §  940.  "A  flne,"  says  Lord 
Coke  (1  Co.  Litt.  1266).  "signifieth  a  pecuni- 


4t9b 


KORTH  CAROLI19A  SUFRiEMS  CO€RT. 


ary  pUQisbment  for  an  offense  or  a  contempt 
committed  against  the  King."    "A  fine  is  a 
pecuniaxy  punistiment  for  an  offense  or  a  con- 
tempt committed,imposed  by  the  judgment  of  a 
court."    7  Am.  &  Eo^.  Enc.  Law,  p.  991.    If 
a  fine  is  either  a  punishment  for  a  criminal  of- 
fense or  a  contempt,  there  being  no  pretense 
that  begetting  a  bastard  is  a  contempt,  it  must 
be  a  cnminal  offense.    The  Scotch  definition 
of  a  criminal  offense,  which  was  founded  upon 
principles  identical  with  the  common  law,  de- 
clared any  act  made  punishable  by  law,  either 
by  corporal  punishment  or  pecuniary  mulct, 
to  be  a  crime.    Mack.  Crim.  L.  8.    The  act  of 
1741  (Potter,  Rev.  p.  14,  §  10}  and  all  subse- 
quent  enactments  contain   substantially   the 
same  provision  as  is  still  contained  in  §  32  of 
the  Code,  viz.,  that  the  father,  upon  the  find- 
ing of  the  issue  of   paternity  against  him, 
* 'should  stand  charged  with  the  maintenance 
of  the  child,  as  the  court  may  order,  and  shall 
give  bond,"  etc.    Hayw.  Man.  p.  645;  Acts 
1814,  chaps.  870,  871:  2  Potter,  Rev.  p.  804;  1 
Rev.  Stat.  chap.  12,  §  4;  Rev.  Code,  chap.  12, 
g  4:  Battle,  Kev.  chap.  9,  §  4.    The  act  of 
1879,  which  is  embodied  in  §  35  of  the  Code,  is 
in  direct  conflict  with  the  language  quoted 
from  §  82,  in  providing  that  "the  court  shall 
make  an  allowance  to  the  woman  not  exceeding 
the  sum  of  $50  to  be  paid  in  such  instalments  as 
the  Judge  or  justice  shall  see  fit.  and  shall  give 
bond,"  etc.,  instead  of  standing  ctaargeslble  to 
the  county  as  to  amount  as  well  as  date  of 
payment,    as    the    court   might   determine. 
Clearly  the  effect  of  the  passage  of  the  act  of 
1879  was,  until  the  Code  took  effect  in  1888,  to 
repeal  this  portion  of  the  Old  Revised  Code  as 
compiled  in  Battle's  Revisal.    Either  the  court 
had  the  power  to  make  an  unlimited  allow- 
ance, or  one  limited  to  $50.    It  is  manifest 
that  the  commissioners  inadvertently  brought 
forward,  and  the  legislature  inadvertently  en- 
acted, in  the  Code,  provisions  apparently  con- 
flicting.   In  the  same  way  the  later  provision 
of  the  Code  (g  85).  in  making  bastardy  a  crim- 
inal offense,  deprives  the  state  of  the  right  of 
appeal  from  a  verdict  of  not  guilty.     *'The 
pre-existing  law  and  practice,  recognized  and 
enforced  in  numerous  adjudications,"  said  the 
court,  in  8taU  v.  PatoOl,  86  N.  C.  648,  ''had 
settled  the  principle,  that  when  a  party  charged 
with  any  offense  before  a  tribunal  of  competent 
Jurisdiction  has  been  tried  and  acquitted,  the 
result  is  final  and  conclusive,  and  no  appeal  is 
allowed  the  state  to  correct  any  error  com- 
mitted by  the  court,  and  this  has  been  uni- 
formly maintained  since  the  adoption  of  the 
new  Constitution,  as  before.    State  v.  Jonet^  I 
Murph.  257;  State  v.   Tayhr,  1  Hawks,  462; 
StaU  V.  Martin,  8  Hawks,  881;  StaU  v.  OredU, 
68  N.  C.  606;  State  v.  PhiUips,  66  N.  0.  646; 
State  V.  West,  71 N.  C.  268;  State  v.  Armstrong, 
72  K..  C.  198.    The  right  of  the  state  to  appeal 
from  erroneous  rulings  in  the  court  below  ex- 
ists only  where  Judgment  is  given  for  the  de- 
fendant upon  a  demurrer  to  the  bill,  or  upon  a 
special  verdict,  or  on  a  motion  to  quash,  or  in 
arrest  of  judgment.    State  v.  Lane,  78  N.  C. 
547;  State  v.  Swepson,  82  N.  0.  541;  StaU  v. 
Moore,  84  N.  C.  724.    The  reason  given  by 
Chief  Justice  Pearson  and  Judge  Daniel  in 
State  V.  Carson,  2  Dev.  &  B.  L.  870,  and  State 
V.  Pate,  Busbee,  L.  244,  for  declaring  that  the 
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legislature  had  no  power  to  make  a  criminal 
offense,  without  indictment  or  presentment, 
ceased  when  power  wasg^ven  to  the  legislature 
(Const,  art.  4,  §  14)  **to  provide  other  mean» 
of  trial  for  i>etty  misdemeanors."    A  justice's 
court  now  has  Jurisdiction  to  try  misdemean- 
ors, and  the  attorney  general  frankly  conceded 
that  no  appeal  on  the  part  of  the  state  lies  from 
a  finding  of  a  court  of  competent  jurisdiction 
that  a  defendant  is  not  guilty.     When  the 
Constitution  was  so  altered  as  to  permit  the 
substitution  of  the  justice  of  the  peace  as  a 
trior  of  the  fact,  for  the  Jury,  as  intimated  by 
Chief  Justice  Smith  in  &ate  v.  Powell,  stipra, 
the  principle  was   in  no  way  changed.    la 
speaking  of  the  constitutional  provision  thai 
no  person  shall  be  twice  put  in  jeopardy  of 
life  or  limb.  Bishop  (1  Crim.  L.  §  997)  says: 
"We  have  seen  elsewhere,  that  while  so  much 
of  a  statute  as  is  against  the  accused  is  inter- 
preted strictlv,  the  parts  in  his  favor  are  ex- 
tended liberally,  and  the  same  distinction  ap> 
plies  to  a  written  Constitution.    Therefore  the- 
constitutional  provision  now  under  considera- 
tion should  be  liberally  construed,  as  covering 
cases  within  Its  reason,  while  not  within  ita 
words.    On  which  principle,  plainly,  the  courta 
should,  as  we  have  seen  they  generally  do» 
hold  it  applicable  to  misdemeanors,  the  same 
as  to  treason  and  felony."    Again,  Bishop  says 
(Id.  §  1026):    "A  statute  which,  by  a  device  of 
an  appeal  by  the  state,  undertakes  to  authorize 
the  retrial  of  one  acquitted  on  a  valid  indict- 
ment, is  void." 

Granting,  then,  that  the  act  of  1879  created  a 
criminal  offense,  the  re-enactment  of  the  old 
provision  in  g  S0  of  the  Code,  that  *'from  the 
judgment  and  finding,  the  affiant,  the  woman, 
or  the  defendant  may  appeal  to  the  next  term 
of  the  superior  court,"  etc.,  would  be  void,  if 
the  principle  is  properly  stated  by  Bishop.    It 
is  the  duty  of  courts,  however,  as  far  as  it  can 
be  done  without  violating  s  conatitntional  prin- 
ciple, to  reconcile  appaMt  conflicts  in  two 
statutes,  and  construe  th«nyso  as  to  give  effect 
to  both.     Window  v.  Morton  (at  this  term)  (N. 
0.)  24  8.  E.  417.    It  has  been  held  in  StaU  v. 
Wfpine,  supra,  that  the  criminal  offense  ii 
within  the  exclusive  Jurisdiction  of  a  Justice, 
for  twelve  months  from  the  time  the  child  is 
begotten,  and,  if  that  was  true,  the  justice  here 
had  Jurisdiction,  and  any  statute  providing  for 
an  appeal  would  be  pro  tanto  void.     While  the 
defendant,  on  conviction,  may  be  commited  U> 
a  house  of  correction  or  to  prison,  yet,  when 
committed  to  prison  or  prayed  into  custody, 
without  further  action  by  the  state  or  the 
complainant,  he  will  be  discharged  on  taking 
the  required  insolvent  oath.    State  v.  Burton 
and  State  v.  Wynne,  supra;  Myers  v.  Steward, 
114  N.  C.  284.    In  these  cases  the  right  of  the 
mother  has  been  held  to  be  an  incidental  one, 
growing  out  of  conviction,  which  was  compared 
to  the  right  to  have  a  nuisance  abated  in  cer- 
tain instances;  and  it  is  difficult  to  see  how  we 
would  have  gone  further,  in  the  face  of  the 
prohibition  against  placing  a  person  twice  in 
jeopardy,  and  subject  a  defendant  to  a  second 
trial.    The  utmost  length  that  this  court  ha» 
gone,  since  attention  was  called  to  the  act  of 
1879,  was  when  it  was  conceded  that,  after 
conviction,— not  after  acquittal,— the  mother 
acquired  the  rights  of  a  judgment  creditor^ 
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mod,  where  she  showed  due  diligence  in  giving 
notice,  could  insist  upon  contesting  the  right 
to  discharge  as  an  insolvent  on  the  part  of  the 
defendant,  and  noight  appeal  in  apt  time  to 
vindicate  her  right.  This  privilege  can  be 
given  her  under  the  statute  without  infringing 
the  constitutional  ricfhts  of  the  defendant.  But 
the  unfortunate  bringing  forward  of  the  old 
statute  could  not  annul  rights  acquired  under 
the  later  statute,  embodied  in  a  subsequent 
section  of  the  Code.  After  the  passage  of  the 
act  of  1879,  and  before  the  attention  of  this 
court  was  called  to  the  fact  that  a  fine  had  been 
imposed  by  that  act,  several  cases  came  before 
this  court,  which  were  cited  in  State  y.  Burton, 
and  have  been  considered  in  every  subsequent 
opinion  in  which  this  subject  has  been  dis- 
cussed. It  would  seem  needless  to  thresh  over 
such  old  straw  for  the  fourth  time.  The  fact 
that  the  imposition  of  a  fine  creates  a  criminal 
offense  is  none  the  less  true  because  the  court 
overlooked  for  a  time  the  fact  that  it  had  been 
done.  For  the  reasons  given,  the  judgment  of 
the  court  below  is  reversed,  and  the  defendant 
is  entitled  to  be  discharged. 
BevenetL 

Clark*  J.,  dissenting: 

Up  to  and  including  State  t.  Edwards,  110 
K.  G.  511,  in  which  the  authorities  are  col- 
lected, the  decisions  of  this  court  were  uniform 
that  proceedings  in  bastardy  were  civil,  not 
criminal.  In  ^ate  v.  Burton^  118  K.  C.  655, 
it  was  intimated,  but  not  decided,  that  they 
might  be  construed  to  be  criminal  actions. 
This  has  been  followed  by  Myers  v.  Stafford, 
114  N.  C.  240  (dissenting  opinion  on  page  689, 
114  N.  C),  which  held,  by  a  divided  court,  that 
it  was  a  criminal  action,  and  two  decisions  to 
that  effect  have  since  been  made;  but  the  con- 
stantly increasinj^  perplexity  and  difficulties 
arising  from  this  construction,  and  which 
threaten  to  virtually  nullify  the  act,  warn  us 
to  return  to  the  ancient  landmarks  and  show 
the  peril  of  departingf  rom  them.  For  the  first 
time,  the  effect  of  :  the  new  departure  has 
brought  us  face  to  face  with  this  question. 
The  legislature  has  provided  (Code,  g  82)  that 
from  the  judgment  and  finding  on  the  trial 
before  the  justice  "the  affiant,  the  woman  or 
the  defendant,  may  appeal  to  the  next  term  of 
the  superior  court  of  the  county  where  the  trial 
Is  to  be  had  de now"  Now  we  are  asked  to 
nullify  this  express  provision  of  the  lawmaking 
power  upon  the  ground  that,  this  being  a 
criminal  action,  no  appeal  lies  from  the  judg- 
ment of  the  magistrate  if  in  favor  of  the  de- 
fendant The  power  of  the  legislature  to  enact 
laws  cannot  be  abridged  or  denied,  except 
when  their  action  is  clearly  contrary  to  some 
proTision  of  the  Constitution.  But  it  is  con- 
tended that  the  Code  (§  85).  authorizing  a  fine 
of  (10,  turns  the  action  into  a  criminal  pro- 
ceeding, and  ergo  the  express  provision  (§  82) 
ffiving  affiant  or  the  woman  the  right  to  appeal 
&  abrogated,  and  of  no  effect.  This  cannot  be 
so. 

1.  If  g§  82  and  85  are  incompatible,  the  pro- 
vision of  §  85,  authorizing  tbe  $10  penalty, 
should  be  held  nullified,  rather  than  the  express 
provisions  of  %  82.  To  disregard  the  latter  is 
to  change  the  whole  nature  of  tbe  proceeding. 
In  construing  statutes,  particular  stress  is  laid 

B2  L.RA. 


upon  the  mischief  to  be  remedied.  Tbe  mis- 
chief to  be  remedied  here  is  not  to  make  th& 
begetting  of  a  bastard  child  a  criminal  offense, 
and  to  collect  the  petty  penalty  of  $10  therefor. 
Clearly  not,  for  there  is  already  the  criminal 
offense  of  fornication  and  adultery,  admitting- 
of  far  heavier  penalty,  and  even  when  nc^ 
child  is  begotten.  Besides,  if  bastardy  is  a. 
criminal  offense,  the  woman  would  be*  liable 
as  an  aider  and  abetter,  a  coprincipal,  which 
is  clearly  not  contemplated  by  the  statute. 
The  object  of  the  statute,  through  and  through,, 
is  to  provide  for  the  maintenance  of  the  chud, 
and  prevent  it  being  a  charge  upon  the  county, 
which  is  a  civil,  not  a  criminal,  proceeding. 
This  is  the  evident  purport  of  the  whole  chapter 
on  bastardy,  and  has  been  so  recognized  by  a 
long,  and  until  very  recently  an  unbroken, 
line  9f  decisions.  Section  82  directs  that  the 
judgment,  if  against  the  defendant,  shall  be 
**for  the  maintenance  of  the  child," — a  civil 
judgment.  If  tbe  incidental  power  ^ven  by 
§  85  to  impose  a  penalty  of  $10  conflicts  with 
the  entire  balance  of  the  chapter  and  the  evi- 
dent purpose  of  this  long-established  legisla- 
tion, then  that  provision  should  be  held  a. 
nullity,  and  not  the  other  provisions  and  evi- 
dent intent  of  the  entire  chapter. 

2.  But  the  addition  of  the  penalty  of  $10  can- 
not  consistently  be  held  to  change  this  pro- 
ceeding, which  is  essentially  civil  in  its  nature,, 
and  has  always  been  so  held  till  very  recently, 
into  a  criminal  action.  In  exactly  similar 
manner  it  is  provided  that  the  board  of  county 
commissioners  are  liable  in  certain  cases  for  all 
losses  sustained  in  the  collection  of  taxes,  and 
also  guilty  of  a  misdemeanor,  and  liable  to  % 
fine  of  not  less  than  $500.  Code,  g  2075. 
Again,  Code,  §  2708,  provides  that  the  sheriff,, 
for  failure  to  make  proper  returns  of  the  elec- 
tion for  state  officers,  is  liable  to  forfeit  $2,000 
to  anyone  who  shall  sue  for  the  same,  and. 
shall  be  guilty  of  a  misdemeanor  punishable 
by  imprisonment  in  the  penitentiary.  In  the 
same  manner  a  penalty  of  $2,«')00  is  allowed 
against  the  sheriff  for  failure  to  settle  his  taxes, 
and  is  added  to  the  amount  of  the  judgment. 
Staie,  Davenport,  v.  MeKee,  98  N.  C.  500.  But 
it  was  not  held  that  this  made  such  proceeding 
a  criminal  action.  There  are  numerous  like 
cases.  Can  it  be  contended  that  because,  in 
these  cases,  a  fine  or  imprisonment  is  imposed, 
the  civil  action  is  turned  into  a  criminal  pro- 
ceeding, so  that  the  defendant  has  the  benefit 
of  a  superior  number  of  challenges,  the  benefit 
of  reasonable  doubt,  and  if  he  gets  a  verdict  by- 
errors  of  the  judge  in  the  court  below  there  fa 
no  review  by  an  appeal?  In  bastardy  pro- 
ceedings the  woman  is  given  the  right  to  insti- 
tute proceedings  to  obtain  judgment  for  tbe 
maintenance  of  tbe  child  by  the  defeDdant,  and 
that  he  pay  in  a  sum  fixed  by  the  court  for  that 
purpose,  and  if  the  penalty  of  $10  is  a  criminal 
proceeding,  it  is  simply,  as  in  the  above  in- 
stances, a  separate  matter  which  cannot  change 
tbe  woman's  civil  remedy  into  a  criminal  pro- 
ceeding which  would  protect  tbe  man  from  re- 
view by  appeal  if  tbe  civil  issue  is  found  in  bis 
favor.  If  the  provisions  of  §§  82  and  85  are 
incompatible,  the  latter,  being  merely  inci- 
dental, and  not  the  former,  should  give  way. 
They  should,  however,  rather  be  construed 
together,  and,  if  so,  g  82  gives  the  woman  % 
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ciril  proceed iDg,  and  §  85  is  a  crimiDal  pro- 
ceeding (as  in  so  maDj  sections  of  the  Code,  of 
'Which  two  sections  are  above  cited)  for  the 
|>etty  penalty  limited  to  $10. 

3.  If,  however,  the  recent  doctrine  were  re- 
iterated that  the  incidental  $10  penalty  changes 
the  whole  nature  of  the  proceeding,  still  it  does 
not  follow  that  the  er  press  provision  of  the 
t^tatute  giving  the  woman  the  right  of  appeal 
is  unconstitutional.  The  provision  that  no  one 
-shall  be  twice  in  jeopardy  means  simply  that 
DO  one  shall  be  tried  in  another  action  for  a 
•criminal  offense  after  a  verdict  either  of  con- 
viction or  acquittal  in  a  trial  for  the  same 
odense.  It  does  not  forbid  a  review  of  the  same 
•case  by  appeal,  which  is  merely  a  continuation 
or  prolongation  of  the  same.  It  is  true  that 
appeals,  except  on  special  verdicts  and  in  cer- 
tain other  limited  cases,  are  not  given  to  the 
state.  But  that  restriction  is  simply  by  vi'rtue 
of  the  statute,  and  not  by  any  constitutional 
provision.  State  v.  Taylor,  1  Hawks,  462,  is 
put  expressly  on  that  ground,  and  is  cited  as 
authority  for  a  similar  rulinc  in  State  v.  Credle, 
iS'6  N.  C.  506.  Accordingly,  appeals  from  a 
^enpral  verdict  of  not  guilty  were  recognized 
m  this  9,\9i\e{Siate  v.  Haddock,  2  Hayw.  (N.  0.) 
162;  State  v.  M'Lelland,  N.  C.  Conf.  Rep.  528) 
till  restricted  b^  statute  (Acts  1815,  chap.  895). 
But,  even  if  this  be  a  criminal  proceeding,  the 
legislature  has  chosen  to  give  the  ''woman  and 
the  afDant"  the  right  to  appeal,  and  in  so 
doing  the  legislative  department  acted  within 


the  limits  of  its  constitutional  authority.  That 
an  appeal  can  be  authorized  by  statute  on 
behalf  of  the  state  from  a  jud^ent  discharging 
the  prisoner  on  a  special  verdict,  or  on  a  motion 
to  Quash,  or  in  arrest  of  ludgment,  or  from  a 
verdict  procured  by  fraud,  is  conclusive  that 
the  cases  in  which  the  state  can  appeal  from  a 
judgment  and  verdict  in  favor  of  the  defendant, 
are  to  be  determined  by  the  statute  law.  If 
this  be  a  criminal  action,  the  Code  (^  82).  by 
giving  the  affiant  or  the  woman  the  right  of 
appeal,  has  simply  added  this  proceeding  to 
the  instances  in  which  the  state  can  appeal  from 
a  judgment  discharging  the  defendant.  The 
matter  lies  entirely  with  the  people,  acting 
through  their  representatives  in  the  legislature. 
It  is  not  likely  that  they  will  increase  the 
number  of  instances  already  existing  by  law 
in  which  the  state  can  appeal  from  a  judgment 
in  a  criminal  action  discharging  the  defendant, 
but  the  power  exists.  The  Constitution  forbids 
that  a  defendant  be  tried  for  the  same  offense 
in  another  action.  The  statute  allows  a  de- 
fendant to  apply  for  another  trial  in  the  same 
action,  and  that  the  state  may  do  the  same  in 
certain  specifled  instances.  It  is  in  the  legisla- 
tive power  to  increase  or  diminish  at  will  the 
instances  in  which  the  state  may  have  the 
matter  re-examined  upon  appeal. 

Mont|pomery«  J,,  concurs  in  the  dissent- 
ing opinion. 
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Dennis  J.  GRIFFIN 

UNITED  ELECTRIC  LIGHT  COMPANY 

aM  Mass.  492.) 

1  •   The  qaestion  of  due  care  in  toQchiii^ 
an  electric-lig^ht  wire  on  the  outaide  of  a 


building,  by  a  person  who  is  not  an  expert.  Is  for 
the  Jury. 

8*  ToQchinfl^  an  electrie-Uipht  wire  Is 
not  negli^encev  as  a  matter  of  law,  when 
touched  by  a  tinsmith  with  a  conduot'or  pipe  on 
the  outside  of  a  building,  who  does  not  know  that 
an  electrlo-liflrht  wire  would  do  any  hurt,  or  that 
such  wires  run  on  the  outside  of  buildings. 

8*   The  duty  of  ingnlating  eleetric-li^ht 


Note.— ilTeffUgenee  as  to  eJectric  wires  on  or  in 

buildinoe* 
L  IngeneraL 
II,  Wires  on  roof 8. 
UI.  Contributory  neglioence. 

I.  In  general. 

The  extent  to  which  electric  wires,  some  of  them 
carrying  dangerous  currents  of  electricity,  have  la 
j-eceot  years  been  placed  in  buildinga  or  on  the 
roofs  or  attached  to  their  walls,  has  suddenly  given 
lise  to  very  important  questloDs  respecting  the  care 
required  to  prevent  injury  to  persons  from  con- 
tact with  such  wires.  A  considerable  number  of 
Important  cases  have  already  been  decided  in 
which  this  question  was  presented. 

In  one  of  the  first  oases  of  this  sort  there  was  in- 
volved a  failure  to  comply  with  a  municipal  ordi- 
nance requiring  an  electrlc-llKht  company  to  have 
the  splices  on  its  wires  perfectly  insulated.  But  it 
Is  doubtful  if  this  ordinance  added  anything  to  the 
<duty  or  liability  of  the  company,  as  it  would  seem 
to  be  very  clearly  chargeable,  on  general  prin- 
ciples of  law,  with  the  duty  to  provide  such  insula* 
tion  for  dangerous  electric-light  wires  when 
€t  retched  2  or  8  feet  above  the  roof  of  a  building. 
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This  was  the  case  of  Clements  v.  Louisiana  Electrlo- 
Llght  Ck).  44  La.  Ann.  69S,  16  L.  B.  A.  4&  Itlsmore 
fully  discussed  under  infra^  XL,  as  to  Wlret  on 
roofs. 

What  is  called  an  electrical  explosion  is  described 
in  Yates  v.  Southwestern  Brush  Bleotrlc  Light  ft 
P.  Ck>.  40  La.  Ann.  407.  In  this  case  wires  passing 
into  a  building  to  convey  electricity  for  incan- 
descent lighting  by  contact  with  other  wues  out- 
side of  the  building  t)ecame  accidentally  charged 
with  an  arc  current  of  high  tension.  This  resulted 
in  causing  an  explosion  of  a  brass  pipe  through 
which  the  electric  wire  ran,  and  fragments  thereof 
wounded  a  person  engaged  in  the  building.  The 
safety  fuses  or  safety  catches  which  had  been  pro- 
vided to  prevent  such  accidents  were  insufficient, 
either  in  number  or  capacity,  to  break  the  circuit 
and  cut  off  the  flow  of  electricity  aooldontally  re- 
ceived by  the  wire  outside  of  the  building.  The 
court  held  that  the  insufficiency  of  the  fuses  or 
catches  was  the  proximate  cause  of  the  accident^ 
and  that  the  electric-light  company  was  liable  for 
the  damages. 

An  injury  to  the  servant  of  a  contractor  In  re- 
pHlring  a  house,  by  contact  with  the  untaped  ends 
of  electrio-light  service  wires  bearing  a  low  tension 
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ruonin^  oa  the  outtide  of  a  bulldlnir  to 

owed  to  every  penon  who  for  purpoaesof  buti- 
DfiBB  !■  rlffhtf  ully  upon  the  premleea. 

(October  HI.  180&> 

EXCEPTIONS  by  plaintiff  to  rulioRS  of  the 
Superior  Coart  for  Hampden  County  made 
'4iuring  the  trial  of  an  action  brought  to  re- 
'<*oyer  damages  for  personal  injuries  alleged  to 
iiave  been  caused  l^  defendant's  negligence, 
which  resulted  in  m  Terdict  in  defendant's 
favor.    Sutiained, 

The  facts  are  stated  in  the  opinion. 

Mewn.  J.  B.  Carroll  and  W.  £L  Me* 
•Clintock  for  plaintiff. 

Mr.  William  H.  Brooks,  for  defendant: 

The  plaioiiff  was  not  in  the  exercise  of  due 
>«are.  He  had  his  choice  of  methods  in  putting 
up  the  conductor,  and  there  was  no  necessity 
-for  his  coming  in  contact  with  this  wire,  di- 
Tectly  or  indirectly. 

Loihrop  V.  Fiichburg  R  Oo.  160  Mass.  428; 
BoyU  V.  New  York  d  N.  E.  R  Co.  151  Mass. 
102;  Thamptan  ▼.  Ronton  d  M,  R  Oo,  168 
>la88.  891;  WaiU  T.  Boston  Tow  Boat  Go.  161 
~Ma8S.  878. 

This  was  an  unnecessary  exposure  to  a  dan- 
4i:er  which  the  plaintiff  knew  or  ought  to  have 
4nown. 


Hector  v.  BoHon  Electric  Light  Oo,  161  Mass. 

658,  25  L.  R.  A.  664. 

There  was  no  statutory  requirement  thai 
the  wires  should  be  insulated  with  any  kind 
of  covering,  and  there  is  no  statute  giving  the 
plaintiff  any  right  of  action  for  an  injury 
arising  from  his  coming  in  contact  with  these 
wircji.  If  he  has  any*  such  right  it  must  be 
on  the  principles  of  the  common  law. 

nUngsworth  v.  Roeton  Electric  Light  Oo.  181 
Mass.  688,  25  L.  R  A.  652. 

The  defendant  was  not  negligent. 

Eector  v.  Boston  Electric  Light  Co,  tupra. 

I«athrop9  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  tort,  for  personal  injuries 
sustained  by  the  plaintiff  by  receiving  an  elec- 
trical shock  from  a  wire  of  the  defendant  com- 
pany. The  plaintiff  was  a  tinsmith,  and  was 
at  work,  with  a  fellow  servant,  placing  a  ^1- 
vanized  iron  conductor  on  the  rear  of  a  build- 
ing called  the  American  House.  He  was  upon 
the  ground,  and  his  fellow  servant  was  on  a 
1ad(&r  near  thereof  of  thehuilding,  which  was 
about  22  feet  from  the  ground.  The  wire 
from  which  the  plaintiff  received  the  shock  ran 
along  the  wall  of  another  building  until  it 
reached  a  point  about  3  feet  from  a  corner 


of  from  IIB  to  280,  wbfoh  was  insufflcient  to  cause 
•death  or  irreat  bodily  harm,  was  held  not  to  make 
-the  eleotrto  company  liable.  In  Mullen  v.  Edison 
Electric  lUum.  Oa  13  Misc.  8KL  Here  the  wires  had 
been  disconnected  from  the  bouBe-dlstrlbutfng 
wires  pending  repairs  on  the  bouse,  and  were  in- 
"Closed  In  a  box  about  S  feet  from  the  cellar  floor, 
where  they  would  have  caused  no  injury  If  the 
man  had  not  stood  upon  a  box  and  taken  bold  of 
the  ends  of  two  of  them  at  the  same  time,  so  as  to 
make  a  abort  circuit. 

Id  the  case  of  GBmnr  v.  Uhxtbd  Ejmjtbjo 
TnQHT  Co.  an  eleetrio-Jlffht  wire  ran  along  the  wall 
of  a  bulldlnir*  and  thence  for  S  or  10  feet,  at  the 
heiflrht  of  about  12  feet  from  the  frround,  to  another 
building.  As  the  Insulating  material  had  become 
worn  off  at  some  places  upon  It,  and  a  person  was 
injured  In  consequence,  the  negligence  of  the  elec- 
tric-litrht  company  owning  the  wire  was  held  to  be 
«  question  for  the  Jury. 

A  peculiar  case  of  the  destruction  of  a  building 
by  a^wire  atrached  to  It  is  that  of  Jackson  v.  Wis- 
consin Telepb.  Oo.  88  Wis.  243, 26  L.  R.  A.  101,  where 
a  dead  telephone  wire  was  left  attached  to  a  build- 
ing, running  from  that  to  a  pole  on  another  build- 
ing, from  which  it  conveyed  lightning  which 
•struck  the  pole  to  the  former  building,  causing  its 
-•destmctlon.  In  this  case  the  wire  was  originally 
-attached  to  the  building  without  the  owner*s  con- 
sent, and  was  negligently  left  there.  The  court 
held  that  this  negligence  was  the  proximate  cause 
•  of  the  destruction  of  the  building  by  lightning. 

IL  Wireaonrooftm 

In  the  case  already  mentioned,  of  Clements  v. 
I«ouifiiana  Electric-Light  Co.  44  La.  Ann.  088, 16  L. 
R.  A.  48,  in  which  there  was  a  failure  to  comply 
with  an  ordinance  to  have  the  splices  on  electric- 
tight  wires  perfectly  Insulated,  such  wires  ran 
about  2  feet  4  Inches  over  the  roof  of  a  gallery. 
'Two  of  these  wires  were  about  17  Inches  distant 
from  each  other,  and  were  fastened  to  a  support  or 
tiorse.  The  wires  were  vigible  and  to  all  appear- 
ances were  safe,  but  there  was  a  defect  tn  the  In- 
anlatJon  which  caused  the  death  of  a  person  who 
attempted  to  go  over  or  under  the  wires.   The  court 

:S9L.R.A. 


held  that  the  electric-light  company  was  responsible 
for  his  death.  The  wires  were  over  a  roof  to  which 
people  in  adjoining  rooms  had  accen,  and  where. 
In  tbe  course  of  time,  mechanics  must  go  to  make 
repairs  or  lal>oreis  to  sweep  off  or  clean  the  roof. 
The  court  said:  ^*It  was  the  duty  of  the  company. 
Independent  of  any  statutory  regulation,  to  see 
that  their  lines  were  safe  for  those  who  by  their 
occupation  were  brought  In  dose  proximity  to 
them.** 

Placing  electrio-llght  wirea  over  tbe  metallic  roof 
of  a  hotel  where  persons  may  come  in  contact  with 
them,  without  raising  them  high  enough  to  prevent 
such  contact.  Is  held  in  Oiraudi  v.  Electric  Improv, 
Co.  107  Oal.  120, 88  L.  B.  A.  686,  to  be  negligent  in 
case  of  injury  to  a  person  by  an  electric  shock  from 
such  wires.  The  electric-light  company  was  there- 
fore held  liable  for  such  Injury  to  an  employee  of 
tbe  hotel,  who  went  out  with  his  employer  in  a 
dark  night,  during  a  heavy  rain  storm,  and  acci- 
dentally came  in  contact  with  the  electrlc-llght 
wires.  The  wires  were  supposed  to  be  Insulated, 
but,  either  by  reason  of  the  wet  or  of  imperfection 
in  the  Insolation,  they  conveyed  an  Injurloua 
electric  shock.  The  court  says  if  the  wire  was  not 
In  good  condition  It  was  the  fault  of  the  eiectrlo- 
light  company. 

It  may  be  proper  to  mention  here  that  an  ordi- 
nance prohibiting  the  suspension  of  electric  wires 
over  or  upon  the  roofs  of  buildings  was  sustained  in 
Electric  Improv.Co.  v.  San  Francisco  City  k  County 
(aaN.D.Oal.)46Fed.  Bep.m6,l8L.B.A.181.  It 
is  held  to  be  within  the  legitimate  police  power  of 
a  city,  where  the  suspension  is  extremely  danger- 
ous, both  as  being  liable  to  originate  fires  and  aa 
obstructing  the  extinguishment  of  fires  otherwise 
originated. 

In  the  recent  case  of  Bnnis  v.  Gray,  87  Hun,  865, 
the  plaintiff  was  by  occupation  a  roofer,  and  at  the 
time  of  the  accident  was  at  work  on  a  cornice  of  a 
house  in  New  York.  Upon  the  cornice,  near  the 
end,  and  not  far  from  the  wail  of  the  house,  was  a 
converter,  which  is  an  electrical  device  whereby 
a  portion  of  the  very  powerful  current  carried  over 
the  main  street  conduits  of  electric-light  lines  la 
withdrawn  on  to  the  distributing  lines  for  housa 
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fonned  by  this  building  with  the  American 
House,  and  then  ran  diagonally  across  the  cor- 
ner to  the  wall  of  the  American  House,  at  a 
point  8  or  10  feet  from  the  same  corner,  where 
it  entered  a  square  iron-block  attached  to  the 
wall  of  the  American  House.  This  wire  was 
about  12  feet  from  the  ^rouDd.  Six  or  8  inches 
higher  than  this  wire,  and  about  8  inches  nearer 
to  the  building,  another  wire  ran  along,  and 
went  into  tbe  same  box.  The  conductor  was 
to  be  placed  in  the  corner  formed  by  the  two 
buildiogs,  for  the  purpose  of  carrying  off  water 
from  a  gutter  under  the  eaves  of  the  American 
House.  We  are  of  opioion  that  there  was  evi- 
dence for  the  jury  that  the  plaintiff  was  in  the 
exercise  of  due  care.  The  jury  might  well 
have  found,  on  the  evidence,  that  the  injury 
was  caused  bv  the  pipe  coming  in  contact  with 
a  place  on  the  wire  where  the  insulating  ma- 
terial had  become  worn  off.  It  cannot  be  said, 
aa  matter  of  law,  that  this  condition  was  so  ap- 
parent to  the  plaintiff  that  he  must  have  seen 
it,  or  ought  to  have  seen  it,  although  the  acci- 
dent happened  in  the  forenoon.    While  an  ex- 


pert may  consider  it  dangerous  to  touch  any 
wire,  unless  he  knows  it  to  be  a  harmless  one^ 
there  was  evidence  that  the  plaintiff  was  not 
an  expert,  and  did  not  know  that  an  electric 
light  wire  would  do  any  hurt,  or  that  electric 
light  wires  ran  on  the  sides  of  buildinirs.  The- 
questioo  of  his  due  care  was  for  the  jury. 
lUingsworth  v.  Boston  Electric  Light  Oo,  161 
Mass.  588,  688,  25  L.  R.  A.  562. 

We  are  of  opinion,  also,  that  there  was  evi- 
dence of  the  defendant's  negligence,  proper  to- 
be  considered  by  the  jury.  There  was  certainly 
evidence  that  the  insulation  of  the  wire  waa 
gone,  and  its  condition  was  such  that  the  jury 
mi^ht  have  found,  from  the  description  givei» 
of  It  bv  the  witnesses,  that  it  had  l^n  in  that 
condition  for  such  a  length  of  time  that  the  de- 
fendant ought  to  have  known  of  it  The- 
plaintiff  was  not  a  trespasser,  or  a  mere  licensee, 
who  must  take  the  premises  of  another  as  be 
finds  them.  He  was  rij^htfully  on  the  prem- 
ises, for  purposes  of  business.  On  these  prem- 
ises the  defendant  had  rightfuUy  placed,  as  the 
case  finds,  two  elecUlc  wires.    These  were  » 


UjrhtiDff  in  snoh  a  manner  as  to  be  ohanged  Into  a 
current  of  comparatively  smaU  potential,  but 
greater  volume,  for  the  purposes  of  domestic  light- 
IDJT.  The  cornice  In  question  was  t  feet  aDd2  inches 
wide,  and  the  distance  between  the  converter  and 
the  wall  was  14}  inches.  The  converter  was  con- 
nected by  wires  to  a  cable  carrying  a  current  of  a 
thousand  volts  in  a  standpipe  coming  up  from 
tbe  street  at  the  south  end  of  the  cornice.  The 
wires  ran  from  the  standpipe  to  two  fuse  boxes  on 
top  of  tbe  converter,  the  primary  wires  hanging 
between  the  converter  and  the  walL  Tbe  testimony 
showed  that  the  plaintllf  was  on  his  knees  facing 
south,  and  bad  in  his  band  a  small  whtsic  broom, 
and  was  sweeping  tbe  tin  roof  around  the  northeast 
comer  of  the  converter  when  he  received  a  sho<dc 
and  became  unconscious.  He  was  found  shortly 
after,  with  his  clothes  on  fire,  lying  between  the 
con  verter  and  the  walL  Upon  the  questions  of  how 
tbe  accident  happened,  and  whether  there  was  any 
negligence,  it  was  shown  that  the  insulation  had 
worn  off  from  the  wires  on  the  cornice  in  five 
places,  and  also  that  a  splice  or  joint  of  the  wires 
was  left  entirely  uninsulated.  An  electrician  also 
testified  that  to  put  tbe  wires  and  converter  on  tbe 
cornice  in  front  of  a  window  and  where  they  were 
exposed  to  contact  with  anyone  on  tbe  cornice  was 
improper  construction.  Tbe  court  held  tbat  tbis 
was  sufiloient  evidence  of  negligence.  Tbe  defend- 
ant tried  to  escape  liability  by  alleging  that  there 
was  no  contractual  relation  with  the  plaintiff,  that 
he  bad  not  contracted  with  tbe  plaintiff  to  install 
tbe  apparatus,  and  that  as  to  tbe  plaintiff  tbe  con- 
struction and  maintenance  of  tbe  apparatus  were 
res  inter  alios.  Tbe  court,  however,  held  that  tbe 
defendant  was  engaged  in  supplying  electric-light 
to  tbe  houses  and  streets,  and,  considering  the  high 
voltage  of  the  wires,  which  rendered  the  business 
dangerous  unless  conducted  wltb  care  and  skill, 
tbere  was  a  duty,  not  only  to  the  public  generally, 
who  in  tbe  streets  might  come  in  contact  with  the 
wires,  but  also  with  respect  to  any  individual  en- 
gaged In  a  lawful  occupation  where  he  was  entitled 
as  of  right  to  be.  Tbe  court  says  tbat  as  tbe  defend- 
ant was  engaged  in  placing  wires  in  streets  and 
making  connections  with  houses  intended  for  occu- 
pancy, and  as  bisbusioess  was  of  acbamcter  highly 
dangerous  and  likely  to  result  In  injury  to  othert 
unlctfs  it  was  conducted  with  care  and  prudence, 
tbe  duty  was  created.  In  the  conduct  and  manage 
mf^nt  of  such  husiueas.  of  using  tbe  necessary  care 
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and  prudence  to  prevent  the  happening  of  the- 
accident. 

In  case  a  city  and  aneleotrio-llghtoompany  both 
have  wires  on  one  frame  on  the  roof  of  a  building, 
the  negligence  of  tlie  eleotrio-Ught  company  In 
leaving  uninsulated  Joints  of  its  wires  wltbin  Vi 
or  16  inches  of  the  frame,  up  which  peiBons  are  re- 
quired to  go  in  tbe  performanoe  of  duty,  makea 
that  company  liable  to  a  lineman  in  the  employ  of 
the  city  for  injuries  received  by  accidental  oontaot 
with  such  uninsulated  wire.  Dibogsworth  v.  Bos- 
ton Blectric  Light  Co.  161  Mass.  668^  25  L.B.A.«IL 
The  fact  that  contact  vrith  an  eleocric-light  wire, 
though  bare  and  uoinsulated,  would  cause  no  In- 
jury unless  other  conditions  supervened,  was  heki 
in  tbis  case  to  constitute  no  defense  for  leaving  it 
uninsulated,  where  other  olroumstances  were  likely 
to  occur  which  would  make  the  wire  dangerous. 

But  the  lack  of  safe  insulation  of  electric  wirea 
over  the  roof  of  a  building  to  which  no  wires  of 
any  kind  are  attached,  and  on  whioh  persons  have 
no  right  to  go  by  reason  of  permission  to  use  a 
standard  for  the  support  of  wires,  which  is  locateik 
on  a  neighboring  building,  does  not  make  the  eleo- 
tric-ligbt  company  liable  to  a  lineman  of  a  tele- 
graph and  telephone  oompany  whose  duty  it  is  to 
afllx  a  telephone  wire  to  such  standard,  but  who- 
goes  on  the  roof  of  the  former  building  and*there- 
comes  In  oontaot  with  a  defectively  insulated  wire;, 
even  if  be  was  there  with  permission  of  the  owner 
of  the  building.  Heotor  v.  Boston  Bleotrlc  Light 
Ck>.  161  Mass.  568, 26  L.  B.  A.  554. 

The  court  says  that  whatever  may  be  the  duty  of 
the  electrfo-ligbt  oompany  to  the  owner  of  tbat 
building  and  to  its  servants,  there  is  no  evidence* 
tbat  it  intended  to  authortae  the  use  of  that  roof  by 
tbe  telegraph  and  telephone  company  or  its  serv- 
ants, and  that  whatever  duty  the  electric-light  com- 
pany owed  to  a  servant  of  the  telegraph  and  tele- 
phone company  under  its  license  to  the  latter  oom- 
pany to  use  the  standard  for  the  support  of  tele- 
graph or  telephone  wires,  this  duty  cannot  be  held 
to  extend  over  the  whole  circuitof  thoelectrio-ligbt 
wires,  and  that  the  electric-light  company  is  not  re^ 
quired  for  the  protection  of  the  servants  of  the  tel- 
cRTapb  and  telephone  oompany  to  maintain  an  ef- 
fectual insulation  of  its  wires  over  other  bu11d1ng» 
than  that  on  which  the  standard  was  placed,  and  at 
places  where  it  had  no  reason  to  expect  the  servaaT^). 
'jf  the  other  company  would  go  in  the  performaoco 
of  their  duties  in  using  its  standard,  and  where  it. 
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■onrce  of  danger^  unless  properly  insulated. 
This  fact  was  recognized  by  the  defendant,  by 
insnlating  tbem.  Sut  it  was  negligent  if  ft 
failed  to  use  reasonable  diligence  in  seeing  that 
its  wires  were  kept  in  a  state  of  repair.  This 
duty  it  owed  at  least  to  every  person  who,  for 
purposes  of  business,  was  rightfully  upon  the 
premises.  What  its  duty  was,  in  tbis  respect, 
as  (b  other  persons,  we  have  no  occasion  to  in- 

2uire.     See  lUingw>orth  t.  Boston   Electric 
ighi  Oo.  supra. 

Tbe  ruling  of  the  justice  pf  the  superior  court 
in  favor  of  the  defendant  is  stated  in  tbe  re- 
port, upon  which  the  case  comes  before  us,  to 
be  based  upon  the  case  of  Heeior  v.  Boston  EUc- 
trie  Ught  Oo.  161  Mass.  558,  25  L.  R  A.  654. 
But  that  case  differs  essentially  from  the  one 
before  us.  There  a  lineman  of  a  telegraph  and 
telephone  company  was  sent  to  attach  a  wire 
to  a  standard  owned  by  the  defendant  on  the 
roof  of  a  building  numbered  45  Temple  Place, 
in  Boston.  Instead  of  entering  this  building, 
and  going  out  upon  the  roof,  he  went  up 


through  the  building  numbered  20  Templa 
place,  passed  over  the  roofs  of  several  inter- 
vening buildings  until  he  came  to  the  roof  of 
No.  41,  which  was  next  to,  but  hiffher  than,  tha 
roof  of  No.  45.  A  bunch  of  wires  ran  from 
tbe  standard  on  No.  45  over  a  small  portion  of 
the  roof  of  Na  41.  The  plaintiff  stooped  un- 
der these  wires,  to  see  how  he  could  get  onto 
the  roof  of  No.  45,  and  was  injured  by  reason 
of  the  insulation  being  worn  off  from  one  of 
these  wires.  The  case  was  decided  in  favor  of 
the  defendant  upon  the  ground  that  tbe  defend- 
ant owed  no  duty  to  the  plaintiff  to  maintain 
an  effectual  insulation  of  its  wires  over  other 
buildings  than  that  upon  which  its  standard 
was  placed,  which  was  the  only  place  to  which 
the  telegraph  and  telephone  company  sent  the 
plaintiff,  or  where  he  had  a  right  to  b!e.  In  the 
case  at  bar  the  plaintiff  was  rightfully  where 
he  v^as  when  injured.  The  question  of  the  de- 
fendant's negligence  was  for  tbe  Jury. 

By  the  terms  of  the  report,  the  order  must 
be:    Oass  to  stand  for  trial. 


bad  neither  Invited  nor  lloeosed  tbem  to  ffo.  In 
this  oase  a  verdiot  for  plaintiff  was  set  aside  on  ex- 
oeption  to  mllnfra 

So,  where  a  boy  went  on  the  roof  of  a  coal  shed 
to  get  a  ball,  and  oame  In  oontaot  with  a  naked 
copper  wire  used  to  conduct  electricity  to  light  a 
railroad  station  and  works,  it  was  held  that  the 
railroad  company  mafntainioff  the  wire  was  not 
liable,  because  the  boy  was  at  most  a  mere  licensee. 
Sullivan  V.  Boston  ft  A.  B.  Co.  166  Mass.  378.  In 
this  ease  a  verdict  was  directly  for  defendant. 

In  most  of  the  above  cases  the  question  of  negll- 
genoe  in  reepeot  to  dangerous  wires  is  held  to  be  a 
question  for  the  Jury,  and  it  may  be  doubtful  if  the 
two  cases  Just  referred  to  ought  to  have  been  ex- 
ceptions; and  if  they  do  not  too  strictly  apply  the 
rale  as  to  assamption  of  risks  by  licensees  or  tres- 
passers. It  Is  not  very  clear  that  the  owner  of  an 
electric  wire  carrying  a  dan^rous  current  ought  to 
be  at  Uberty  to  leave  it  uncovered  and  uninsulated 
wbere  any  person,  although  a  mere  licensee  or 
trespasser.  Is  liable  to  come  in  contact  with  it. 
Bven  Moeneees  or  trespassers  seem  entitled  to  pro- 
tection against  such  dangers,  as  much  as  airainst 
danger  from  excavations  near  a  highway  or  fre- 
quented path.  That  they  are  entitled  to  protec- 
tion in  tbe  latter  class  of  cases,  see  noes  to  Lepniok 
V.  Gaddls  (Miss.)  28  L.  A.  A.  (188.  Manifestly  the 
rlffht  to  such  protection  increases  with  the  extent 
of  the  danger. 

in.  OoWbributary  neifiiaenes* 

On  tbe  question  wbat  constitutes  contributory 
nef?llirence  In  case  of  an  injury  to  a  person  by  an 
electric  wire  in  or  upon  a  building,  the  case  is  usu- 
ally, if  not  always,  for  the  jury.  So  it  was  held  in 
dements  v.  Louisiana  Electric  Liflrht  Oo.  44  La* 
Ann.  802, 18  L.  R.  A.  48,  where  a  tinsmith  employed 
to  repair  a  roof  attempted  to  step  over  or  to  go 
under  electric- Ught  wires  about  2  feet  4  Inches 
above  the  roof,  and  there  was  nothing  to  indicate 
that  the  wires  were  not  properly  insulated.   It  was 
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not  certain  In  this  case  whether  he  attempted  to 
step  over  or  go  under  the  wires,  but  the  court 
held  that  with  wires  of  that  height  it  was  not  neg- 
ligence to  attempt  either  mode  of  passing  them,  if 
aU  necessary  and  prudent  care  was  used  In  propor- 
tion to  the  danger.  It  was  also  declared  that  such 
workman  had  a  riffhtto  believe  that  the  wires 
were  properly  Insulated  In  compliance  with  ao 
ordinance  requiring  their  Insulation. 

So,  wbere  an  employee  in  a  hotel  went  out  on  a 
metallic  roof  In  a  dark  night  to  help  h^  employer 
secure  signs  which  seemed  to  be  endangered  by  a 
heavy  rain,  and  came  in  contact  with  electric- 
light  wires  which  ho  knew  were  above  the  roof,  but 
which  he  may  not  have  known  were  dangerous, 
his  negligence  was  hold  to  t>e  a  question  for  the 
jury.  Giraudi  v.  Blectrlo  Improv.  Oo.  107  GaL  120, 
28  L.  R.  A.  608. 

So,  the  nearllgence  of  a  lineman  In  ffoln^  up  a 
frame  for  the  support  of  electric  wires,  on  which 
were  eleotrio-liffht  wires  as  well  as  fire-alarm  wires 
on  which  he  was  woiklnir,  is  held  to  be  a  question 
for  the  lury,  where  his  plyers  caught  on  a  wire 
and  in  endeavoring  to  free  them  his  hand  came  in 
contact  with  uninsulated  Joints  of  electric-light 
wires  within  IS  or  15  Inches  of  the  frame.  llUngs- 
worth  V.  Boston  Electric  Light  Oow  181  Ifass.  688,  Sft 
L.B.A.66e. 

Likewlae,  In  Ennis  v.  Oray,  87  Hun.  856,  the  con- 
tributory negligence  of  a  roofer  at  work  on  a  cor- 
nice was  held  to  be  a  question  for  the  jury,  when 
he  was  injured  by  an  electric  shock  from  wires  con- 
nected with  a  converter  by  which  a  portion  of  the 
powerful  current  in  main  street  oonduits  of  an 
electric-light  line  is  withdrawn  to  distributtaig 
wires  for  house  lighting. 

For  police  regulation  of  electric  wires  see  note  to 
State.  Laclede  Gaslight  Oo.,  v.  Murphy  (Mo.)  81  L. 
B.A.796. 

As  to  liability  for  Injuries  by  electric  wires  In 
highways,  see  note  to  Denver  OonsoL  Electric  Co. 
V.  Simpson  (Ooloj  81 L.  B.  A,  688L 
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Amelia  C.  PLATE 

V. 

George  L.  DURST,  IHff.  in  Err. 
( w.  Va. ) 

*Wliere  a  minor  realiltng  with  a  near 
relative  other  fban  her  parentB  is  led  to  be- 
lieve, by  the  ktodnefis,  oonduot,  and  oonversa- 
tloDS,  In  Jest  or  In  earnest,  of  such  relative,  that 
she  is  to  receive  compensation  for  her  future 
services  rendered  in  promotion  of  his  business, 
in  some  form,  and,  in  expectation  of  such  com- 
pensatiou.  she  faithfully  performs  such  services, 
and  he  afterwards  discharges  her  without  com- 
pensating  her  in  the  manner  in  which  he  led  her 
to  believe  he  would  do,  and  denies  all  liability  to 
her,  shd  is  entitled  to  recover  the  actual  value  of 
such  services  In  an  action  of  assumpsit,  even 
though  such  relative  testilles  that  such  promises 
were  made  in  Jest,  and  he  had  no  expectation  or 
intention  of  recompensing  her  for  her  services, 
but  was  only  acting  towards  her  In  loco  parentU, 

(April  4, 180(S.)| 

ERROR  to  the  Circuit  Court  for  Obio  County 
to  review  a  judgment  in  favor  of  plaintiff 
in  an  action  brought  to  recover  the  value  of 
services  rendered  by  plaintiff  for  defendant 
Ajiflrmed. 

The  facts  are  stated  in  the  opinion. 

Mesgn,  W.  P.  Hubbard  and  Henry  JUL 
Russellf  for  plaintiff  in  error: 

The  conversation  testified  to  by  the  plaintiff, 
if  for  the  moment  and  for  the  purpose  of  ar- 

gument  it  may  be  described  as  a  contract,  was 
irectly  within  the  provisions  of  the  statute 
of  frauds. 

Kimmina  v.  Oldham,  27  W.  Va.  258;  Pitcher 
V.  WiUon,  5  Mo.  46;  Emery  ▼.  Smith,  46  N.  H. 
161;  Freeman  v.  FoBt,  145  Mass.  861. 

A  contract  of  that  nature,  if  it  is  to  be  used 
for  any  purpose  as  an  element  of  the  plaintiff's 
case,  is  dearly  within  the  reason  of  the  statute 
of  frauds. 

Dunphy  V.  Ryan,  116  U.  8.  491,  29  L  ed.  708. 

The  claim  that  a  contract  which  is  not  en- 
forceable because  not  in  writing  may  be  used 
to  rebut  the  presumption  that  services  were 
tendered  without  expectation  of  specific  wages 
for  them,  is  directly  in  conflict  with  the  law 
ffoverning  the  class  of  cases  to  which  this  case 
belongs. 

BtUy  y.  BtUy^  W.  Va.  291;  StanOury  ▼. 
eumebury,  20  W.  Va.  28 ;  Kirkpatriek  t. 
laUoffher,  84  8.  C.  255. 

Evidence  to  show  what  the  other  clerk  in  tbe 
ttore  was  paid  tends  to  draw  away  the  minds 
of  the  jurors  from  the  point  in  issue,  and  to 
excite  prejudice  and  mislead  them. 

1  Greenl.  Ev.  g  52. 

In  the  case  at  bar  the  intent  or  motive  or 
state  of  mind  of  the  promisor  is  not  material. 

17  Am.  &Eng.  Enc.  Law,  p.  886. 

Question  of  the  rightfulness  of  the  discharge 
must  in  each  case  depend  upon  the  nature  of 

*Ileadoote  by  Dknt,  J. 


Mora.— On  the  question  of  a  presumption  as  to 
gratuitous  services  rendered  to  one  oooupyiner  a 
parental  relation,  see  Ulrioh  v.  Ulrloh  (N.  Y.)  18  L. 
B.  A.  87.  and  cases  there  cited. 
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the  services,  the  terms  of  the  engagement,  and 
the  particular  circumstances  of  ue  casa 

Wood,  Mast  <Sk  8.  g  109. 

Plaintiff  could  not  recover. 

Ha/ye  v.  MeConneU,  42  Ind.  285;  Waffman  v. 
Wayman,  15  Ky.  L.  Rep.    874;  B^nolde  v. 
BeynMe,  18  Ky.  L.  Rep.  798;  Barhite'e  Ap- 
peal, 126  Pa.  404;  Kirkpatriek  t.  QaUagher, 
84  8.  C.  255. 

Mesen.  Ersklne  &  Allison  and  Cald- 
well &  Caldwell*  for  defendant  in  error: 

Wherever  service  is  rendered  and  received  a 
contract  of  hiring  or  an  obligation  to  pay  will 
be  presumed. 

2  Parsons,  Cont  5th  ed.  p.  46. 

One  who  has  rendered  services  in  execution 
of  a  verbal  contract  which  on  account  of  the 
statute  cannot  be  enforced  against  the  other 
party  can  recover  the  value  of  the  services 
upon  a  quantum  meruit, 

Kimmine  v.  Oldham,  27  W.  Va.  258;  Browne, 
Stat  Fr.  §  117;  8  Parsons,  Cont.  88;  Wood, 
Mast  &  S.  §  189. 

Thecoversation  was  certainly  admissible  "to 
rebut  any  presumption  which  otherwise  might 
have  obtained,  that  the  services  rendered  were 
to  have  been  gratuitously  performed." 

Qrant  v.  Orant,  68  Conn.  580;  Stetoart  t. 
Small,  11  Ind.  App.  100;  Kettry  v.  J%umma, 
9  Ind.  App.  498;  Young  v.  Herman,  97  N.  C. 
280:  Sohoonaver  v.  Vachon,  121  Ind.  8;  Bart- 
well  V.  Young,  67  Hun,  472;  Oooey  v.  Porter, 
22  W.  Va.  120;  Stane  t.  Dennieon,  18  Pick.  1, 
28  Am.  Dec.  654;  Jeffrey  v.  Walker,  72  Hun, 
637;  Re  Keasler^s  Estate.  87  Wis.  660;  Mdek  v. 
Bragg,  80  Vt  571. 

It  is  competent  to  show  what  others  engaged 
in  the  same  class  of  service  receive. 

Wood,  Mast.  &  S.  8  67;  Van  Arman  t. 
Byington,  88  111.  448;  Ohilee  v.  Craig,  4  Dana, 
544;  Baum  v.  Winston,  8  Met.  (Ky.)  127; 
Weeks  v.  Holmes,  12  Cosh.  216;  Murray  ▼. 
Ware,  1  Bibb,  825,  4  Am.  Dec.  687;  BagUy  ▼. 
Bates,  Wiigbt  (Obio^  705;  Edgeeomh  t.  Buekr 
hout,  146  N.  T.  882,  28  L.  R  A.  816. 

The  presumption  that  the  services  were  gra- 
tuitous is  weaker  as  the  relationship  is  more 
remote,  and  where  it  is  not  in  fact  that  of  par> 
ent  and  child  slight  circumstances  will  be  suf- 
ficient to  raise  a  promise. 

Wood.  Mast  &  S.  §§  72,  76,  pp.  122,  128. 
145;  Thornton  v.  Orange,  66  Barb.  507;  Rob- 
inson V.  Rnynor,  28  N.  Y.  494;  Dye  v.  Kerr^ 
15  Barb.  444;  Broderiek  v.  Broderick,  28  W. 
Va.  878;  Q>nrad  v.  Conrad,  4  Dall.  130. 

As  between  son  in-law  and  father-in-law  the 
presumption  is  that  they  deal  on  the  mutual 
footlDg  of  debtor  and  creditor. 

Wright  v.  Donnell,  84  Tex.  291;  Sehoeh  v. 
Oarrett,  69  Pa.  144;  Rogers  v.  Millard,  44 
Iowa,  466. 

Whether  the  presumption  applies  in  cases  of 
this  kind  depends  largely  on  the  character  of 
the  services. 

Harshbergery.  Alger,  81  Gratt  52;  Thornton 
V.  Grange,  66  Barb.  507. 

Whether  the  presumption  applies  depends 
largely  on  how  the  parties  treated  each  other 
in  their  business  relatious. 

Broderick  v.  Broderick,  28  W.  Va.  878^ 


lONL 


PULTB  T.  DdBAT. 


Where  the  claim  is  not  against  an  estate,  and 
the  parties  are  brother-in-law  and  sister-in- 
law,  and  the  services  were  not  household  du- 
ties, and  the  parties  treated  each  other  simply 
as  proprietor  and  clerk,  a  contract  to  pay  for 
the  services  should  he  implied  from  very  slight 
circumstances. 

When  there  is  evidence  of  a  contract,  if  it 
be  unwritten,  it  Is  always  for  the  lury  to  say 
whether  it  establishes  the  claim  of  tne  plaintiff 
or  not. 

Hed  V.  Ned,  59  Pa.  S47;  BiU  v.  HiU,  131 
Ind.  256;  Broderick  v.  Broderiek,  28  W.  Va. 
S86;  De$  Maine$  VaUey  B.  Co.  v.  Qraff,  27 
Iowa,  W,  1  Am.  Rep.  256;  Foretter  ▼.  Fora- 
ier,  10  Ind.  App.  680. 

If  there  was  not  an  express  contract  there 
was  either  an  implied  contract  or  an  obligation 
created  by  law. 

aark,  Cont.  pp.  184,  785;  Walker  t.  Wil- 
mington,  C.  d  A.  R.  Co.  26  8.  0.  80;  Cadman 
▼.  MarkU,  76  Mich.  448,  5  L.  R.  A.  707;  Each 
▼.  Williams,  82  Wis.  186;  Behoonover  ▼.  Vac/tan, 
121  Ind.  8;  Miller  v.  Eldndge,  126  Ind.  461; 
Taggart  t.  Tevannp,  1  Ind.  App.  889. 

From  a  mutual  understanding  that  services 
wiU  be  paid  for,  a  contract  to  pay  will  be  im- 
plied. 

GuUd  V.  Guild,  15  Pick.  129;  Cann  v.Oann, 
40  W.  Va.  188;  Riley  v.  BUey,  88  W.  Va.  290; 
Brodmek  v.  Broderiek,  28  W.  Va.  878. 

Dent,  J.,  delivered  the  opinion  of  the  court: 

George  L.  Durst,  defendant,  on  writ  of  error 
to  the  Judgment  of  the  circuit  court  of  Ohio 
county  rendered  In  favor  of  Amelia  0.  Plate 
on  the  26th  day  of  February,  1895,  for  the  sum 
of  $877.40,  interest  and  costs,  assigns  the  fol- 
lowing errors,  to  wit :  "(1)  The  said  circuit  court 
erred  in  admitting  certain  evidence  against  your 
petitioner's  objections,  on  the  trial  of  the  cause 
before  the  jury.  (2)  The  circuit  court  erred  in 
excluding  from  the  jury,  upon  the  trial  of  the 
cause,  certain  evidence  offered  by  your  petition- 
er. (8)  The  circuit  court  erred  in  overruling 
your  petitioner's  motion,  made  when  the  plain- 
tiff rested  her  case,  to  exclude  the  plaintilTs 
evidence  from  the  jury.  (4)  The  circuit  court 
erred  in  giving  to  the  jury  certain  instructions 
against  your  petitioners  objections,  and  in  re- 
fusing to  give  certain  instructions  requested  by 
your  petitioner,  and  in  modifying  certain  other 
instructions  requested  by  your  petitioner.  (5) 
The  circuit  court  erred  In  overruling  your  pe- 
titioner'a  motion  to  set  aside  the  verdict  of  the 
jury  and  grant  him  a  new  trial." 

As  to  the  third  assignment,  it  is  suflScicnt  to 
say  that  the  law  concerning  the  same  has  been 
settled  by  repeated  decisions  of  this  court  to  the 
effect  that  a  motion  to  exclude  the  plaintiff's 
evidence  is  waived  by  the  defendant  when  he 
elects  to  proceed  with  the  case,  and  introduces 
evidence  in  defense.  Core  v.  OMo  River  R,  Co, 
38  W.  Va.  456,  followed  by  a  number  of  cases 
decided,  but  not  yet  reported. 

Able  counsel  hotly  contested  the  present  case 
from  beginning  to  end,  and  allowed  no  point 
of  advantage  to  escape  their  ever- vigilant  eyes. 
So  that  every  possible  chance  for  an  exception 
is  presented  for  the  consideration  of  this  court. 
The  main  and  important  questions  for  consider- 
ation~and,indeed,all  other  questions — arise  on 
the  motion  to  set  aside  the  verdict  of  the  jury 
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and  grant  a  new  trial  No  one  informed  of  the 
circumstances  could,  in  any  view,  consider  the 
damages  excessive  or  exorbitant.  The  proof 
is  abundant  to  establish  the  nature  and  value 
of  the  services  rendered,  and  there  is  therefore 
but  the  naked  leffal  question  as  to  whether  the 
evidence  is  sufficient  to  justify  any  recovery; 
in  other  words,  whether  the  services,  however 
valuable,  were  given  gratuitously  in  excess  of 
voluntary  gifts  on  the  one  part,  and  received 
on  the  other  without  any  expectancy  of  recom- 
pense or  remuneration. 

The  material  facts  in  the  case  are  as  follows, 
to  wit:    When  the  plaintiff  was  about  twelve 
years  of  age,  in  the  absence  of  other  home,  she 
went  to  live  with  the  defendant,  her  brother  in- 
law.   This  was  in  the  year  1885.    For  the  first 
three  or  four  years  she  was  sent  to  school,  and 
during  the  whole  period  she  lived  in  the  family 
as  the  defendant's  own  dauchter  might  have 
done.    She  was  fnrnished  with  a  comfortable 
room,  with  suitable  clothing  and  other  necessa- 
ries, was  supplied  with  money  for  shopping  and 
other  purposes,  accompanied  the  defendant's 
wife  on  various  pleasure   trips,  went  to  the 
World's  Fair  with  money  furnished  by  the  de- 
fendant, received  numerous  presents  at  Christ- 
mas and  other  times,  and  was  treated  by  the 
defendant  with  great  kindness  and  considera- 
tion in  every  way.    On  her  part  the  plaintiff 
rendered  services  such  as  might  have  been  re- 
quired and  expected  from  a  daughter;  attend- 
ing to  the  marketing,  and  assisting  in  the  care 
of  the  young  children.    In  addition  to  these 
services  the  plaintiff  assisted  the  defendant  in 
his  store,  attending  to  customers,  looking  after 
entertainments  the  defendant  had  in  charge, 
and  doing  whatever  else  the  exigencies  of  the 
business,  and  her  own  capacities,  from  time  to 
time  suggested.    The  defendant  and  hia  wife 
had  an  unfortunate  misunderstanding,  and  in 
August,  1894,  the  defendant's   wife  with  her 
two  young  children,  went  to  Oakland,  accom- 
panied by  the    plaintiff   and  another  friend. 
The  misunderstanding  had  existed   for   some 
time,  and  there  had  teen  more  or  less  coolness 
between  the  plaintiff  and  the  defendant  on  ac- 
count of  it.    The  Oakland  party  made  their  pre- 
parstions  without  informing  the  defendant,  and 
started  off  with  no  more  notice  to  him,  accord- 
ing even  to  the  plaintilTs  claim,  than  a  state- 
ment, just  as  they  were  going  out  of  the  door, 
that  they  were  going  to.  Oakland.    The  defend- 
ant resented  thi^  and  when  the  plaintiff  and 
the  others  returned  he  told  the  plaintiff  that  she 
could  leave  his  home.    She  did  so  and  soon 
afterwards  instituted  this  action.    During  all 
the  time  of  the  plaintiff's  stay  with  the  defend- 
ant, she  had  never  received'or  demanded  any 
pay  for  her  services.^   The  money,  clothinff,and 
presents  which  she  received  she  herself  says 
were   not    regarded  as    wages.    She  never 
brought  forward  in  any  way  the  question  of 
compensation,  and,  even  after  the  alleged  con- 
versation on  which  the  case  was  made  to  turn 
in  the  court  below,  no  visible  change  was  made 
in  the  relations  between  the  parties.    Accord- 
ing to  the  plaintifTs  testimony,  a  conversation 
took  place  four  years  before  August,  1804,  late 
one  evening  in  the  store  of   the  defendant. 
This  conversation  wss  repeated  several  times 
in  the  plaintiff's  testimony,  and  was  given  by 
her  as  follows:  "Mr.  Durst  asked  me  if  I  was 
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tired.    I  said,  *  Yes,  sir/  and  he  said,  *How  long 
have  you  been  with  me  nowf  and  I  told  him, 
*Five  years;'  and  he  said,  'Well,  when  you  are 
with  me  ten  years  I  will  give  you  $1,000/  "  On 
another  occasion,   defendant   remarked  that 
wheD  she  (the  plaiDtiff)  should  get  married  he 
would  ^i?e  her  $1,000,  and  a  $500  diamond 
ring.    Defendant   does   not   positively  deny 
either  of  these  conversations,  except  as  to  the 
time  of  the  first,  but  intimates  that  he  was  not 
in  earnest,  but  Jestiog.    It  must  be  admitted, 
in  any  view  of  the  matter,  that  this  was  Jesting 
on  a  very  serious  subject  to  this  unfortunate 
and  parentless  young  girl, — ^still  in  the  eyes  of 
the  law,  an  innint, — engaged  early  and  late, 
week  days  and  Sundays,  at  home  and  abroad, 
actively,  earnestly,  and  faithfully  endeavoring 
to  promote  the  worldly  interests  of  the  defend- 
ant.   Jokes  are  sometimes  taken  seriously  by 
the  young  and  inexperienced  in  the  deceptive 
ways  of  the  business  world,  and  if  such  is  the 
case,  and  thereby  ibe  person  deceived  is  led  to 
give  valuable  services  in  the  full  belief  and  ex- 
pectation that  the  joker  is  in  earnest,  the  law 
will  also  take  the  joker  at  his  word,  and  give 
him  good  reason  to  smile.    The  law  discoun- 
tenances deceit,  even  practised  under  the  form 
of  a  Jest,  if  the  weak,  immature,  or  confiding 
are  thereby  imposed  on  to  their  injury.    Where 
the  law  raises  a  presumption  of  gratuitous  serv- 
ice, because  of  the  relationship  of  the  parties, 
the  person  rendering  such  service  must  rebut 
such  presumption  by  either  showing  an  express 
contract,  "or  such  facts  and  circumstances  as 
will  authorize  the  jury  to  find  the  services  were 
rendered  in  expectation  by  one  of  receiving, 
and  bv  the  other  of  making,  compensation." 
This  u  the  rule  as  announced  in  the  case  of 
Miley  v.  Riley,  8b  W.  Va.  290,  and  followed  in 
thecaseof  CannY,Cann,4Si  W.Va.  188.   In  this 
case  there  is  no  express  contract  on  which  the 
plaintiff  could  sue,  and  hence  it  must  be  deter- 
mined whether,  in  the  absence  thereof,  the  facts 
and  circumstances  warranted  the  finding  of  the 
Jury.     The  services  were  rendered  in  advance- 
ment of  the  defendant's  business.    They  were 
valuable  and  necessary,  and  he  so  regarded 
them.     Dp  until  she  was  seventeen,  nothing 
was  said  as  to  compensation;  but  she  was  cloth- 
ed, fed.  furnished  spending  money,  and  received 
some  so  called  presents  from  the  hands  of  the 
defendant.    She  had  then  arrived  at  an  aee 
when  she  had  become  quite  proficient  in  his 
business.— that  of  a  caterer  and  confectioner; 
was  very  useful  to  him,  and  dili^rent  and  atten- 
tive about  his  business.    It  was  also  quite  time 
for  her  to  begin  tbinkingabout  her  own  future. 
He,  as  a  sensible  business  man,  undoubtedly 
realized  this  fact,  and  also  that  he  was  receiv 
ing  ffratuitousiy  services  to  V^hich  he  was  not 
w)!oTly  entitled,  and  that,  as  soon  as  she  became 
fully  informed  as  to  her  own  worth  and  rights, 
she  would  ask  compeosnt-ion  at  his  hands,  or 
seek  other  employment.    Under  such  circum- 
stances as  this,  he,  in  a  sympathetic  manner, 
approached  plaintiff,  and  asked  her  if  she  was 
tired,and  she  answered,  "Yes. "    He  then  asked 
her  bow  long  she  had  been  with  him.and  she  re- 
plied, "Five  years."    He  said,  "When  you  are 
with  me  ten  years,  I  will  give  you  $1,000.'* 
And  at  another  time,  admitted  by  the  defend- 
ant, he  told  her  that  when  she  got  married  he 
would  give  ber  $1,000  and  diamond  earrings. 

88L.  R  A. 


For  five  years  she  had  given  unremitting  a 
ice  to  his  affairs,  and  he,  evidently  mored  bj 
a  righteous  obligation  to  do  so,  temporarily  in- 
spires her  with  the  hope  of  future  rewatd. 
The  defendant  savs  he  was  not  in  eameat,  but 
only  jesting.    Admitting  such  to  be  the  case, 
these  conversations,  whether  he  was  in  earnest 
or  not,  were  calculated  to  mislead  her,    and 
leave  the  impression  on  her  mind  that  in  any 
event  he  would  deal  Justly  by  her,  and   fully 
compensate  her  for  her  services;  and  in    this 
manner  he  retained  her  in  his  employ  until  it 
suited  his  convenience  to  discharge  her  without 
compensatioir,  which  he  did,  to  say  the  least, 
in  an  unkind  and  heartless  manner,  ill  becom- 
ing a  stranger,  much  less  a  brother-in-law. 
And  now  it  devolves  upon  us  to  say  whether 
she  is  entitled  to  pav  for  what  her  services  were 
actually  worth,  or  does  the  law,  from  the  fact 
that  he  was  only  misleading  her,  and  never  in- 
tended to  pay  her.  excuse  him  from  doing  act 
A  person  is  estopped  from  denying  the  sincerity 
of  his  conduct,  to  the  injury  of  a  person  mis- 
led thereby.    We  therefore  must  conclude  that 
these  promises,  in  spite  of  the  declaration  of  the 
defendant  to  the  contrary,  were  made  in  rio- 
cerity,  as  an  inducement  to  her  future  service. 
As  these  promises  are  not  here  sued  on,  the 
question  of  the  statute  of  frauds  does  not  arise; 
but.  the  plaintiff  having  been  prevented  by  tha 
defendant  from  performing  ber  part  of  the  un- 
dertaking, she  is  entitle<i  to  recover  for  the  serv- 
ices already  rendered,  in  view  of  the  compen- 
sation promised.    %  Tucker,  Bl.  Com.  181;  1 
Story,  Cont.  §g  12, 18,  21;  BrookM  v.   8eM,  8 
Munf.  846.    The  conversations  were  therefore 
proper  to  go  to  the  jury,  not  as  a  complete  basis 
of  recovery,  within  themselves,  but  as  facta  and 
circumstances  tending   to  rebut  the  presump- 
tion that  the  services  were  gratuitous,  and  to 
show  the  peculiar  means  adopted  by  the  defend- 
ant to  induce  the  plaintiff  to  remain  quietly  in 
his  service,  to  promote  his  pecuniary  intereats, 
without  expecting,  on  his  part,  to  be  called 
upon  to  compensate  her  therefor.    The  statute 
of  frauds  cannot  be  used  as  an  instrument  of 
fraud.    8Am.&Eng.£nc.  Law. p. 800;  17  Am. 
&Eng.  Enc.  Law,  p«  889;  8  Am.  <&  £ng.  Enc. 
Law,  pp.  656,  660,  661. 

The  plaintiff  asked  the  court  to  give  the  jury 
seven  instructions.  The  court  gave  two,  to 
both  of  which  the  defendant  objected.  The  de- 
fendant asked  for  ten  instructions.  The  court 
gave  two  modified,  and  gave  six,  and  refused 
to  give  two.  For  this  court  to  copy  into  its 
opinion,  and  comment  on,  all  these  lost  ructions 
separately,  is  an  unnecessary  and  burdensome 
task  not  required  of  it,  in  the  due  and  orderly 
administration  of  justice,  but  would  greatly  in- 
terfere with  the  consideration,  and  occupy  the 
space  belonging  to  other  more  weighty  matters. 
And  when  the  court  finds,  on  examination  of 
the  whole  case,  that  substantial  jusiioe  has  been 
done,  it  will  not  reverse  the  judgment,  simply 
to  gratify  litigious  dispositions,  for. any  error 
committed  by  the  circuit  court,  unless  such 
error,  if  ft  had  not  been  committed,  would  have 
tended,  in  some  measure,  to  have  produced  a 
different  result. 

Defendant's  counsel,  in  their  able,  scholarly, 
and  exhaustive  brief,  complain  of  the  admission 
into  the  record  by  the  circuit  court  of  "a  mass 
of   useless  verbiage  and  trifling  repetitloB,'' 
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irhich  they  ask  tbis  court  to  remedy.  In  view 
<or  ihe  many  exceptions  and  instructions  ''use- 
less in  verbiage  and  trifling  in  repetition/'  witb 
which  the  counsel  have  encumbered  the  record, 
their  attention  is  respectfully  called  to  tbe  cele- 
brated decision  of  a  beam  against  a  mote  with 
which  they  are  familiar.  Since,  by  the  provi 
«ion8of^9,chap.l81,Code,thi8C0urt  is  required 
to  consider  the  whole  evidence,  there  appears 
no  other  way  properly  to  do  so,  except  on  a 
certificate  of  the  whole  evidence  Just  as  it  was 
taken  in  the  drriuit  court,  unless  counsel  mu- 
tually waive  this  provision,  and  certify  the 
facts  proved.  The  circuit  court  should  be  com- 
mended, instead  of  condemned,  for  obeying  tbe 
law  strictly,  although  it  may  uselessly  add  to 
the  cost  of  litigation.  The  legislature,  and  not 
the  court,  should  provide  the  remedy. 

Most  of  the  instructions  asked  by  the  defend- 
ant, and  refused  or  modified,  were  based  on 
the  theory  that  the  plaintiff  was  bound  to  prove 
a  distinci  or  express  contract;  and  they  were 
modified  by  the  court  so  as  to  include  a  mutual 
understandfing,  to  be  derived  from  the  circum- 
•tances  and  relationship  of  the  parties,  and  in 
no  event  could  she  recover  unless  it  appeared 
that  the  defendant  expected  to  pay  her  for  her 
cervices.     These  instnictions  were  founded  on 
tbe  law  as  stated  in  the  cases  of  Biiey  v.  Riiep, 
and  Cann  ▼.  Oann^  before  cited.    Both  those 
•cases    were   suits  against  decedents*  estates, 
wherein  one  of  the  alleged  contracting  parties 
was  dead,  and  therefore  the  other  was  held  to 
a  sirict  compliance  with  the  law.    In  this  case 
both  parties  are  alive,  and  both  testify.    If  the 
<lefendant  bad  been  dead,  and  the  plaintiff  had 
Just  as  fully  established  her  case  as  she  has  done 
with  him  living,  her  right  to  recovery  would 
have  been  unquestionable.     Thampion  v.  iitev- 
€ns,  71  Pa.  168;  FcUoek  v.  Ray,  86  Pa.  428; 
Thornton  v.   Grange,  66  Barb.  607:  Tounff  v. 
Eerman,  97  N.  C.  2SS;Binoe  v.  North,  69  Mich. 
^272;  Hogg  v.  Latter,  66  Ark.  882.    But  the  de- 
fendant being  alive,  and  being  permitted  to  tes- 
tify that  he  had  no  expectation  or  iotention  of 
<ompensatin|?  the  plaintiff  for  her  services,  but 
what  he  said  with  regard  thereto  was  a  mere 
Jest,  distinguishes  this  case  from  the  cases  above 
•cited,  so  as  to  render  the  principle  established 
by  them  to  some  extent  inapplicable  to  the  pres- 
ent case.      His  having  fully  established  the 
want  of  intention  or  expectation  on  his  part 
presents  the  question    whether,    in    the  ab- 
i«nce  of  such  expectation   or  intention,  the 
law,  against  his  will  and  protest,  will  compel 
him  to  pay  her  what  her  services  were  reason- 
ably worth.    In  §  608,  1  Story,  Cont.,  it  is  said 
that,  if  a  contract  is  understood  by  the  parties 
thereto  as  a  mere  Jest,  it  has  no  binding  force. 
Bat  it  is  also  held  that  if  one  of   tbe  parties 
thereto  accepted  it  in  earnest,  and  acted  thereon 
to  his  own  detriment   and  loss,  to  that  ex- 
tent it  would  be  binding  and  valid.    Armstrong 
T.  ATQhee,  Add.  Rep.  261;  1  Story,  Cont.  g  12, 
note  1.    In  Addison  on  Contracts,  24,  it  is  said : 
^*  In  a  third  class  of  cases  the  law  prescribes 
4he  rights  and  liabilities  of  persons  who  have 
not  in  reality  entered  into  any  contract  at  all 
Kith  one  another,  but  between  whom  circum- 
-stsDces  have  arisen  which  make  it  just  that  one 
should  have  a  rieht,  and  the  other  should  be 
subject  to  a  liability,  similar  to  the  rights  and 
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liabilities  which  exist  in  certain  cases  of  express 
contract.  Thus.if  one  man  has  obtained  money 
from  another  through  the  medium  of  oppress- 
ion, imposition,  extortion,  or  deceit,  or  by  the 
commiasion  of  a  trespsss,  such  money  may  be 
recovered  back;  for  the  law  implies  a  promise 
from  the  wrongdoer  to  restore  it  to  the  rightful 
owner,  although  it  is  obvious  that  this  is  the 
very  opposite  of  his  intention.  Implied  or  con- 
structive contracts  of  this  nature  are  similai 
to  the  constructive  trusts  of  courts  of  equity, 
and,  in  fact,  are  not  contracts  at  all."  When 
any  deceit  is  practised,  by  which  a  man  obtains 
the  labor,  money,  or  other  property  of  Another, 
with  the  other's  consent,  in  the  expectation  of 
recompense,  although  such  deceiver  has  no  in- 
tention of  paying  therefor,  but  expects  the 
benefit  thereof  wholly  without  Just  recom- 
pense, the  law  implies  a  quasi  or  constructive 
contract;  for  it  never  permits  a  wrongdoer  to 
take  advantage  of  his  own  wronff,  to  the  detri- 
ment or  injury  of  another.  The  plaintiff 
was  deceived  into  the  belief,  by  the  kindness, 
conduct,  and  conversations  of  the  defendant, 
that  be  intended  to  faithfully  compensate  her 
services.  Justly  and  fully,  at  such  time  as  she 
might  marry,  or  reach  an  age  when  she  might 
feel  like  undertaking  business  for  herself;  and 
he  thereby  secured  her  careful  attention,  labor, 
and  co-operation  in  the  advancement  of  his 
business  imairs.  But,  before  the  time  arrives 
for  his  meeting  his  promised  undertaking,  he 
gets  rid  of  her,  without  fulfilment  of  such  un- 
dertaking, and  pleads  that  he  was  merely  Jest- 
ing, and  that,  as  he  never  intended  or  expected 
to  compensate  her  for  her  services  he  is  entitled 
to  them  gratuitously.  She  testifies  that  she  ac 
cepted  his  promises  in  earnest,  and  expected 
him  to  fulfil  them.  What  course  she  might 
have  pursued,  had  these  promises  not  been 
made  to  her,  it  is  impossible  for  us  to  say,  ex- 
cept that,  presumptively,  at  least,  as  soon  as 
her  eyes  became  open  to  her  true  worth,  she 
would  have  asked  him  to  pay  her  a  Just  wage, 
or  have  sought  other  employment,  although, 
on  account  of  her  tender  years  and  female  de- 
pendency, she  may  have  hesitated  to  take  such 
a  step.  However  this  may  be,  his  Jesting  prom- 
ises, taken  by  her  in  earnest,  were  sufficient 
to  Justify  the  court  in  compelling  him  to  treat 
her  with  fairness  and  honestv.  The  instruc- 
tions, therefore,  in  so  far  as  ihey  required  tha 
existence  of  a  distinct  contract  or  a  mutual  un- 
derstanding, were  erroneous  as  to  tbe  plain- 
tiff: but  tbe  Jury  having  properly  disregarded 
them,  and  found  a  verdict  in  ber  favor,  in  ac- 
cordance with  the  law  as  it  should  have  been 
given  them,  they  furnish  no  grounds  for  the  re- 
versal of  the  Judgment  thereon.  We  therefore 
conclude  that  the  circuit  court  did  not  err  in 
refusing  to  give  any  of  the  defendant's  instruc- 
tions, or  in  givine  any  of  the  plaintiff's,  but  the 
errors  committed  were  against  the  plaintiff, 
wholly.  Numerous  exceptions  were  taken  by 
the  defendant  as  to  the  admission  and  refusal 
to  admit  evidence,  but,  if  the  circuit  court  erred 
in  all  of  these  (which  is  in  no  wise  appar- 
ent, from  our  view  of  this  case),  such  errors 
could  not  have  possibly  changed  the  Just  result 
reached. 
The  Judgment  i$  thertfare  qfflrmed. 


408 


WoflT  ViBonnA  SuFBsmB  Coubt  of  Affbaia 


FIRST  NATIONAL  BANK  OF  PARKERS 

BURG 


«. 


Wflliam  W.  HARKNB8S  and  John  W.  Dud- 
ley,  Admr.,  etc.,  of  Samuel  Simea,  Deceased, 
liff.  in  Err. 


c. 


.W.  Va.. 


n.  A  pled(|r«  Uia  iMllment  of  irooda  bja 

debtor  to  hit  creditor,  to  be  kept  by  him  until  hit 
debt  is  discharged. 

8*  Wbere  a  party  realdUiif  la  Phlladelp 
pUa  l^ves  the  foUawiai^  order  to  his 

•gent  in  the  the  city  of  Parkersbnrg:  **Mr.  0. 8. 
Fewsmith,  Parkersburg,  W.  Va.:  Will  you  please 
hold  to  the  order  of  Peter  a  HoUls  and  J.  L.  Rich- 
ards,  trustees  of  the  estate  of  Samuel  Simes,  de- 
oeased,  my  stock  of  lubrioatinir  oil  stored  In  my 
oil  tank  in  Parkenburg,  W.  Ya.,  as  collateral  se- 
curity for  the  return  of  97,600,  borrowed  and  re- 
oelyed  of  them,  and  oblige,  truly,  Wm.  W.  Hark- 
ness:**— which  paper  was  Indorsed:  **Accepted. 
Parkersburg.  W.  Ya^  May  28rd,  1888.  [Signed] 
Growell  8.  Vewsmith,**-aaid  Fawsmith  being  at 
the  time  the  agent  of  said  Harkness  in  possession 
of  said  ol),— the  acceptance  of  such  order  trans- 
ferred the  possession  of  the  oil  to  said  trustees  of 
Samuel  SImes,  deceased,  and  the  oil  was  thereby 
pledged  for  the  payment  of  said  borrowed 
money. 

8«   Ab  attaebmeat  gabeeqiiaatly  lewied 

upon  said  property  as  the  property  of  said  Will- 
lam  W.  Harkness  would  be  subject  to  the  lien 
created  by  said  pledge. 

4*  Although  said  pladi^  was  awideaced 

by  writing,  it  need  not  be  recorded  to  make  It  ef- 
fective as  a  lien  on  said  oil. 

(April  8,1808.) 

ERROR  to  the  Circuit  Court  for  Wood 
County  to  review  a  judgment  disallowing 
m  claim  of  petitioner  to  certain  oil  owned  by  de- 
fendant Harkness  which  had  been  attached  by 
plaintiff  and  which  defendant  Dudley  claimed 
under  a  pledge  from  Harkness.    Relied, 

The  facta  are  stated  in  the  opinion. 

Mr,  J*  W.  Vaaderrortf  for  plaintiff  in 
error: 

If  the  transaction  was  a  pledge  the  papers 
seed  not  have  been  recorded  and  petitioner  is 
entitled  to  the  oil  as  against  sulraeqaent  at- 
taching creditors. 

Do€^  V.  Bank  of  the  State,  6  Ired.  L.  809. 

A  pledge  is  a  bailment  of  personal  property 
as  security  for  some  debt  or  engagement. 

18  Am.  &  Eng.  £nc.  Law,  p.  588;  Jones, 
Pledges,  §  14;  &mk  of  British  Columbia  y. 
Marshall,  11  Fed.  Rep.  19;  Bchouler.  Bailm. 
g  205;  St,  Lotky  v.  Davidson,  6  CaL  647. 

A  transfer  of  property  as  collateral  security 
for  a  debt  is  now  regarded  as  a  pledge  unless 
the  form  of  the  transfer  be  clearly  a  mortgage 
in  its  terms. 

Jones,  Chat.  Mortg.  §  5. 

The  delivery  of  possession  is  sufficient 
wherever  it  would  be  so  in  case  of  a  sale  of  the 
aame  property. 

Parks  V.  Ball,  2  Pick.  207. 

^Headnotes  by  Bnolxsb,  J. 

. 

NOTB.— Id  connection  with  the  above  case  as  to 
the  sufficiency  of  a  constructive  delivery  of  pos- 
session io  case  of  a  pledge,  see  also  the  nou  as  to 
82  L.a  A. 


It  is  not  necessary  that  the  pledgee  ahouhl: 
place  anyone  in  charge  over  such  property^ 
or  that  he  should  immediately  take  anj  other 
possession  of  it  after  the  poaseasion  oooatmc- 
tively  given. 

Jones,  Pledges,  g  86;  Jewett  t.  Warrm,  V^ 
Mass.  800,  7  Am.  I>ec.  74. 

Possession  by  owner  ia  not  conclusive  evi- 
dence of  fraud. 

Maeomber  v.  Parker,  14  Pick.  497;  Gbsay  t. 
Oawiroo,  96  U.  8.  479,  24  L.  ed.  786. 

A  delivery  of  goods  to  a  workman  or  derk. 
employed  by  the  pledgeor  and  poesesaion  l^ 
such  party  on  behalf  of  the  pl^gee,  are  suf- 
ficient to  create  and  continue  Uie  Ifen. 

Jones,  Pledges,  §  85;  Homes  ▼.  Chans,  fr 
Pick.  607;  (Min^  Appeal,  107  Pa.  605,  6» 
Am.  Rep.  479:  Beeces  v.  Capper,  5  Bing.  N.  C. 
186;  WiUiams  v.  OiUespie,  80  W.  Va.  691;  1^ 
Parsons,  Cont.  872;  Sumner  t.  Hamlet^  Id- 
Pick.  76;  Fletcher  ▼.  Mor^,  2  Story,  C.  C.  655. 

Messrs.  Hutehiasoa,  Hatch in»oa»  Ik- 
Caaidea,  for  defendant  in  error: 

Possession  must  accompany  a  pledge. 

Story,  Bailm.  §g  287.  288;  Homes  v.  Orane^ 
2  Pick.  607;  Ward  v.  Sumner,  5  Pick,  69; 
Casey  t.  Cavaroe,  96  U.  8.  467,  24  L.  ed.  779. 

The  transmutation  of  possession  in  this  case- 
is  not  sufficient. 

Tenni  v.  Me^amee,  45  N.  Y.  621;  WiUiamm 
▼.  QHUtpie,  80  W.  Ya.  686. 

If  the  possession  of  Fewsmith  had  been  of 
such  a  character  as  to  be  effectual  to  complete- 
tbe  transfer,'  and  therefore  to  put  upon  credit 
tors  the  burden  of  inquiring  how  he  held  tho^ 
oil,  the  plaintiff  in  error  could  not  now  avail 
himself  of  it  because  it  is  admitted  that  upon 
inquiry  the  trustee  and  agent  who  had  the  pos- 
session, if  anyone,  told  the  hank  that  the  oil 
belonged  to  Harkness  and  concealed  the  bail- 
ment, if  any;  and  the  plaintiff  in  error  is  now 
estopped  by  the  act  and  declarations  of  it» 
agent  and  trustee.  Possession  was  restored 
to  Harkness  by  such  declarations  and  represen- 
tations. 

Bigelow,  Estoppel,  p.  677;  Sage  ▼.  McLaugh- 
lin, 84  Wis.  550. 

Ea^liaht  J.,  delivered  the  opinion  of  tho^ 
court: 

On  the  29th  day  of  March,  1894.  the  First 
National  Bank  of  Parkersburg  brought  an  ac- 
tion of  debt  in  the  circuit  court  of  Wood 
county  against  one  William  W.  Harkness,  and 
at  the  same  time  obtained  an  order  of  attach- 
ment directed  to  the  sheriff  of  Wood  county, 
who  levied  the  same  on  a  certain  lot  of  land 
situated  in  the  city  of  Parkersburg,  and  de- 
scribed in  the  return  on  said  order  of  attach- 
ment; also  upon  the  following  personal  prop- 
erty located  on  said  lot,  to  wit,  one  iron  oil 
tauK  of  the  capacity  of  about  8,000  barrels,  and 
on  about  1,800  barrels  of  crude  oil  in  said  tank, 
near  the  outer  depot  of  the  Baltimore  &  Ohio 
Railroad,  Parkersburg,  W.  Ya.,  on  the  80th 
day  of  March,  1894,  at  half  past  8  o'clock  a.  m. 
On  the  same  day  another  order  of  attachment 
was  issued  in  said  suit,  directed  to  the  sheriff 
of  Ritchie  county,  which  was  levied  on  the 
80th  of  March,    1894,    upon    two   tracts  of 

the  validity  of  a  pledire  which  makes  the  pled^e- 
ors*  a^ent  the  depositary,  wbiob  Is  found  in  Bf 
Suooession  of  Lanauz  (La.)  2S  L.  fi.  A.  677. 
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land  sitnated  in  Ritchie  county,  belonging  to 
said  William  W.  Harkness,  described  in  the 
letnrn  of  aaid  sherifr.  On  the  18th  day  of 
July,  1886,  John  W.  Dudley,  sheriif  of  Wood 
county,  and  as  aucb  administrator  with  the  will 
annexed  of  Samuel  Bimea,  deceased,  filed  a 
petition  against  the  said  First  National  Bank 
setting  up  title  to  or  interest  in  the  oil  levied  on 
under  aaid  attachment,  and  advertised  to  be 
sold  by  H.  P.  Camden  and  John  F.  Hutchin- 
son, special  commissioners,  under  attachment 
and  order  of  sale  against  William  W.  Hark- 
neaa,  to  which  petition  the  First  National  Bank 
appeared  by  attorneys,  and  the  petitioner  filed 
bond  in  the  penalty  of  $200,  conditioned  as  re- 
quired by  §  23  of  chap.  106  of  the  Code  of  1868, 
and  the  counsel  agreed  to  the  facts  upon  the 
matters  arising  on  said  petition  and  claim,  and 
by  agreement  a  Jury  was  waived,  and  the 
whole  matter  of  law  and  facts  submitted  to  the 
court.    The  facts  agreed  were  as  follows: 

"Upon  petition  ox  John  W.  Dudlev,  sheriff 
of  Wood  county,  and  as  such  administrator 
de  UmU  nan  with  the  will  annexed  of  Samuel 
Simes,  deceased,  against  the  First  National 
Bank  of  Parkersburg:  Be  it  remembered  that 
upon  the  trial  of  the  matters  arising  on  the 
foregoing  petition  the  facts  in  said  cause  were 
agreed  upon  between  said  petitioner  and  the 
first  National  Bank  of  Parkersburg,  which 
agreement  of  facts  was  in  writing,  and  is  in 
the  words  and  figures  following: 

''Theptitioner  and  the  defendant,  the  First 
National  Bank  of  Parkersburg,  by  their  coun- 
sel of  record  in  the  above-entitled  cause,  hereby 
waive  a  Jury  to  try  the  matters  in  controversy 
presented  by  said  petition,  and  agree  that  the 
whole  matter  of  law  and  fact  shall  be  sub- 
mitted to  a  determination  by  the  court  in  lieu 
of  a  Jury,  and  said  parties  agree  to  the  facts, 
aa  follows:  That  some  years  ago,  prior  to 
1886.  William  W.  Harkness,  a  citizen  of  Penn- 
sylvania, and  resident  of  Philadelphia,  became 
the  owner  of  about  1,800  barrels  of  crude 
petroleum  oil  which  he  caused  to  be  stored  in 
an  iron  tank  situate  on  a  lot  on  Depot  street  in 
the  city  of  Parkersburg,  county  of  Wood,  and 
state  of  West  Virginia,  which  oil  and  tank  and 
land  belong  to  the  said  Harkness  then  and  ever 
since.  Harkness  gave  the  order  hereinafter 
mentioned.  The  said  tank  and  the  oil  therein 
have  ever  since  remained  on  said  lot,  and  the 
said  Harkness  has  ever  since  resided  in  the  city 
of  Philadelphia,  and  has  ever  since  continued 
to  own  said  lot.  Some  time  after  the  said 
Harkness  became  the  owner  of  said  oil,  and 
after  he  had  caused  it  to  be  stored  in  said  tank, 
the  said  Harkness  kept  and  employed  a  watch- 
man to  guard  said  oil  and  tank,  and  said 
watchman  lived  in  a  house  on  the  premises 
where  the  oil  tank  stands  in  which  saia  oil  was 
stored.  That  about  the  year  1886  C.  S.  Few- 
smith  came  to  Parkersburg  to  reside,  and  was 
employed  by  the  said  Harkness  as  agent  to 
have  a  general  oversight  in  and  over  the  prop- 
erty of  aaid  Harkness  and  said  oil  and  said 
tank  for  the  purpose  of  preserving  and  protect- 
ing the  same,  which  the  said  Fewsmith  did,  as 
the  agent  of  said  Harkness,  from  about  the 
year  of  1886  up  to  the  28d  day  of  May,  1888, 
when  he  accepted  the  order  hereinafter  men- 
tioned, and  thereafter  said  oil  was  held  aa 
abown  by  the  facta  herein  admitted;  and  on 

S2L.R.  A. 


and  after  the  date  of  the  acceptance  of  said  or- 
der dated  May  22, 1888,  the  trustees  of  the  es- 
tate  of  Samuel  Simes,  deceased,  relied  upoD 
said  0.  8.  Fewsmith,  holding  said  oil  tank,  aa 
tbdr  agent  under  said  accepted  order,  and 
have  never  been  notified  at  any  time  since  then 
by  said  Fewsmith,  Harkness,  or  any  one  else 
that  said  possession  was  held  by  anyone  but 
for  said  trustees  and  said  estate  of  said  Simes, 
deceased;  but  of  this  order,  and  their  reliance 
as  aforesaid  on  it  and  Fewsmith,  they  ^ave  no 
notice  to  said  bank  or  otherwise;  and  it  is  not 
agreed  by  said  bank  that  said  Fewsmith  woa 
at  any  time  the  agent  of  said  trustees  and  estate 
of  Simes,  but  the  court  will  determine  whether 
said  Fewsmith  was  the  agent  of  said  trustees 
and  said  estate,  or  of  said  Harkness,  from  the 
facts  and  circumstances  herein  stated.  Since 
the  lien  of  said  attachment,  the  possession  of 
the  same  said  oil,  etc.,  has  been  In  John  W. 
Dudley,  sheriff  of  Wood  county,  under  and  by 
virtue  of  the  levy  of  said  attachment  in  favor 
of  the  defendant  against  the  property  of  W. 
W.  Harkness.  From  and  after  said  date  of 
said  order  the  said  Fewsmith  had  general 
watch  and  supervision  over  said  oil.  His  ex- 
penses and  'the  expenses  of  the  watchman  re> 
siding  upon  the  premises  where  said  tank 
stands,  and  who  had  immediate  control  and 
charge  of  said  oil  for  Harkness,  for  the  pur- 
pose of  guarding  the  same  against  accident  or 
injury,  had  and  have  been  paid  by  William 
W.  Harkness.  That  during  the  time  said 
Fewsmith  had  charge  of  said  tank  of  oil  he  re- 
sided in  the  city  of  Parkersburg,  in  another 
part  thereof,  and  away  from  the  lot  of  land 
and  premises  where  said  oil  tank  stands,  and 
exercised  no  other  acts  of  control  or  possession 
of  said  oil  except  to  look  after  it  as  stated* 
That  said  Fewsmith  caused  said  oil  to  be  in- 
sured in  the  name  of  said  Harkness,  and  kept 
it  insured,  paying  the  premiums  thereon  in  the 
UHme  of  said  Harkness  during  the  time  of  said 
insurance,  up  to  within  the  last  year  or  two; 
and  the  taxes  on  said  oil  were  paid  by  said 
Harkness  through  said  Fewsmith,  and  in  the 
name  of  said  Harkness.  It  is  further  agreed 
that  on  the  22d  day  of  May,  1888,  the  said 
Harkness,  then  being  in  Philadelj^hia,  gave  the 
order  addressed  to  the  said  Fewsmith,  a  copy  of 
whic^  is  filed  as  an  exhibit  with  the  petition  in 
this  case,  which  order  the  said  Fewsmith  ac- 
cepted, as  shown  on  the  face  of  the  said  order; 
that  after  the  date  of  said  order  and  the  data 
of  the  acceptance  thereof  said  trustees  and  es- 
tate of  Samuel  Simts,  deceased,  relied  on  said 
Fewsmith  as  the  agent  of  the  trustees  of  the 
estate  of  Samuel  Simes,  and  that  thev  have  so 
continued  to  rely  on  0.  S.  Fewsmith  as  their 
agent  up  to  the  date  for  the  purposes  set  forth 
in  said  order  aforesaid,  dated  May  22,  1888; 
but  of  these  claims  and  said  order  said  bank 
had  no  notice,  and  if  said  Fewsmith,  in  man- 
aging and  controlling  said  oil,  has  acted  other- 
wise than  as  agent  of  the  trustees  of  the  estate 
of  Samuel  Simes,  except  to  pay  the  taxes 
thereon  and  insure  the  same,  such  dealings  had 
been  without  any  notice  thereof  to  the  trusteea 
of  the  estate  of  Samuel  Simes,  deceased,  and 
said  bank  had  no  notice  of  the  reliance  of  said 
trustees  on  the  claim  that  Fewsmith  was  their 
agent;  that  the  said  oil  has  remained  in  the 
same  tank,  in  the  same  place,  on  the  same  lot 
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of  said  Harkness,  precisely  as  it  was  at  the 
<1ate  of  said  order  of  May  22,  1888,  under 
which  the  petitioner  claims  in  this  suit,  and 
aince  that  date  no  change  has  been  made  what- 
«yer  in  the  place  of  storage  of  said  oil,  but  that 
the  said  oil  and  said  tank  have  there  remained 
and  continued  down  to  and  including  the  time 
•of  issue  of  said  attachment.  It  is  further 
agreed  that  no  notice  was  given  of  the  execu- 
tion of  said  order  or  the  acceptance  of  the  same 
to  the  public,  or  to  said  First  National  Bank, 
but  that  the  said  Harkness  obtained  credit,  by 
Tirtue  of  the  claim  of  ownership  bv  him  of 
said  oil  and  tank  and  lot  on  which  it  stands, 
from  said  First  National  Bank;  and  the  said 
Fewsmith  and  the  said  Harkness  have  claimed 
and  represented  to  the  said  bank  at  various 
times  that  the  said  Harkness  owned  said  oil, 
and  the  loan  made  at  the  First  National  Bank 
to  the  said  Harkness,  upon  which  tbe  said  suit 
and  attachments  in  its  favor  against  him  was 
instituted  and  sued  out,  was  made  to  him,  the 
«aid  Harkness,  upon  the  representations  made 
by  his  agent,  Crowell  8.  Fewsmith,  that  the 
tsaid  Harkness  was  the  owner  of  said  oil  and  of 
•other  property  in  the  state  of  West  Virginia, 
and  in  the  city  of  Philadelphia,  but  it  does  not 
appear  that  anv  of  these  facts  were  disclosed 
to  the  estate  oi  Samuel  Simes,  deceased,  or  to 
Its  trustees  or  personal  representative.  It  is 
further  agreed  that  on  the  29th  day  of  March, 
1894,  the  First  National  Bank  of  Parkersburg 
Instituted  an  action  at  law  in  the  circuit  court 
of  Wood  county.  West  Virginia,  against  said 
HarkDCSs  to  recover  the  sum  of  $6,000  due 
upon  the  note  of  said  Harkness,  the  said  bank 
executing  an  attachment  bond  as  required  by 
law,  whereupon  the  sheriff  of  said  county, 
John  W.  Dudley,  by  his  deputies,  levied  upon 
and  attached  said  oil  and  said  tank,  and  took 
possession  thereof  under  said  attachment,  as 
required  by  order  of  attachment  in  said  suit, 
and  since  that  time  the  said  sheriff  has  bad 
possession  of  said  oil  and  tank  by  virtue  of  said 
order  of  attachment,  and  not  otherwise;  that 
afterwards,  in  said  suit  of  the  said  bank^against 
«aid  Harkness,  a  personal  judgment  was  ren- 
<]ered  upon  process  personally  served  upon  said 
Harkness,  and  an  order  of  sale  entered  therein, 
directing  the  sale  of  said  oil  and  tank  and  real 
estate  attached  to  pay  said  debt  of  $6,000,  with 
interest  and  costs;  and  other  banks  also  mied 
out  attachments  and  levied  upon  the  property 
of  said  Harkness;  but  of  the  pendency  of  said 
action  and  of  the  proceedings'  therein,  includ- 
ing the  issuing  out  of  said  attachment  and  of 
the  levy  of  tbe  same  on  said  tank  and  oil,  the 
■estate  of  Samuel  Simes,  nor  its  trustees  nor 
dts  personal  representatives,  had  any  notice 
until  long  after  the  same  had  taken  place, 
and  not  until  recently.  It  i»  agreed  that  the 
fMtpers,  affidavits,  bonds,  orders  of  attachment, 
and  returns  in  said  suit  of  the  First  National 
Bank  of  Parkersburg  against  said  Harkness 
ahall  be  made  and  considered  as  parts  of  this 
agreement  of  facts.  It  is  further  agreed  as  a 
fact  that  after  the  said  attachment  was  levied 
In  favor  of  the  First  National  Bank  of  Parkers- 
burg, to  wit,  on  the  80th  day  of  April,  1894, 
the  said  Harkness,  who  had  accepted  service  of 
ithe  summons  in  the  action  of  the  First  National 
Bank  of  Parkersburg  against  him,  made  the 
memorandum  in  wrinng,  marked  'Ex.  8,'  with 
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the  petition  in  this  case,  in  which  he  acknowl- 
edges the  debt  of  $7,600,  due  under  the  note 
of  Mav  28,  1888,  and  that  said  Exhibits  Noa.  1, 
2,  and  8,  with  the  petition  in  this  case,  it  is 
admitted,  were  executed  under  the  circum- 
stances and  for  tbe  purpose  and  at  the  times 
more  fully  stated  therein.  And  it  is  further 
agreed  that  the  said  order  of  May  22,  1888  — 
Exhibit  No.  2,— filed  with  said  petition,  has 
never  been  recorded  in  the  office  of  tbe  county 
clei;k  of  Wood  county.  West  Virginia,  at  any 
time.  And  it  is  further  agreed  uiat  John  F. 
Hutchinson  and  H.  P.  Camden,  special  com- 
missioners, have  advertised  said  tank  and  oil 
for  sale  under  and  by  virtue  of  an  order  made 
in  tbe  action  in  favor  of  the  defendant,  the  First 
National  Bank  of  Parkersbure,  in  which  said 
attachment  was  issued  and  levied,  and  that 
said  sale  has  been  adjourned  and  continued 
until  July  18,  1895,  by  H.  P.  Camden  and  John 
F.  Hutchinson,  special  commissioners,  and  that 
said  special  commissioners  have  advertised  for 
sale  July  2S,  1895.  certain  real  estate  in  Wood 
county,  and  on  August  2,  1895,  certain  real 
estate  in  Ritchie  county,  for  the  purpose  of 
realizing  proceeds  with  which  to  pay  said  judg- 
ment 01  the  First  National  Bank  and  other 
judgments  amountin/y^  to  about  $12,000.  against 
said  Harkness.  It  is  agreed  to  submit  tbe 
whole  matter  of  law  and  fact  to  the  court  for 
such  judgment  as  he  may  render,  reserving  to 
either  party  the  right  to  review  such  Judgment 
by  writ  of  error  or  otherwise.  Witness  our 
hands  this  18th  day  of  July.  1895. 

*' '  First  National  Bank,  by  Hutchinson. 
Hutchinson,  &  Camden. 

•*  'John  W.Dudley,  Adm'vde  bonis  non  wiih 
the  will  annexed  of  Samuel  SimeSp  deceased, 
by  Vandervort  &  Moats,  his  Attys.' 

"And  the  matters  of  law  and  fact,  a  lury  hav- 
ing been  waived,  were  submitted  to  the  court; 
and  the  court,  after  maturely  considering  the 
petition  and  the  claim  of  the  said  petitioner, 
dismissed  the  said  petition,  and  oraered  that 
the  B^rst  National  Bank  recover  its  costs  against 
said  petitioner,  etc.;  and  thereupon  said  peti- 
tioner moved  the  court  to  set  aside  said  judg- 
ment, and  grant  him  a  new  trial,  because  said 
judgment  was  contrary  to  the  law  and  the  evi- 
dence and  the  facts  agreed  as  aforesaid,  which 
motion,  being  considered  by  the  court,  was 
overruled;  to  which  opinion  and  judgment  of 
the  court  in  overruling  said  motion  said  peti- 
tioner excepts,  and  prays  that  this  his  bill  of 
exception  No.  1  may  be  signed  and  made  part 
of  tbe  record  in  said  cause,  which  is  aocordinglv 
done.  A.  I.  Boreman.     TSeaL] 

From  this  judgment  John  W.  Dudley,  ad- 
ministrator with  the  will  annexed  of  Samuel 
Simes,  deceased,  obtained  this  writ  of  error, 
and  relies  upon  the  following  assi^rnments  of 
error:  First,  that  tbe  court  erred  in  iu  judg- 
ment dismissing  said  petition;  second,  in  refus- 
ing to  set  aside  said  judgment  and  grant  a  new 
trial  to  plaintiff  in  error. 

The  controversy  in  this  case  is  in  regard  to 
the  oil  in  an  iron  oil  tank  described  as  being  of 
the  capacitv  of  about  8,000  barrels,  amounting 
to  about  1 ,800  barrels  of  crude  oil  in  said  tank, 
described  in  tbe  levy  indorsed  on  said  order  of 
attachment.  The  defendant  In  error  claims 
said  property  by  virtue  of  the  levy  of  said  at- 
tachment thereon,  while  the  plaintiff  in  errcv. 
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4M  Bdministnitor  de  bonit  non  with  the  will  ad 
Bezed  of  Samuel  Stmes,  claims  it  as  buying 
ix:eo  pledged  by  William  W.  Harkoeasto  Peter 
<:.  Hollis  and  Joseph  L.  Richards,  trustees  of 
the  estate  of  Samuel  Simes,  deceased,  to  secure 
the  payment  of  $7,600.  It  appears  from  the 
agreement  of  facta  which  is  made  part  of  the 
J  record  that  prior  to  the  year  1886  the  defend- 
SDi,  William  W.  Harkoess,  became  the  owner 
of  about  1,800  barrels  of  crude  petroleum  oil, 
which  be  caused  to  be  stored  in  an  iron  tank 
situate  on  a  lot  on  Depot  street  in  the  city  of 
Parkeisburg,  Wood  county,  W.  Ya.,  which 
lot  and  oil  tank  then  belonged  to  said  Hark- 
Dess.  and  haye  eyer  since  belonged  to  him. 
After  said  Harkness  bad  caused  said  oil  to  be 
"Stored  in  said  tank,  he  employed  a  watchman 
to  guard  said  oil  tank,  who  lived  in  a  house  on 
the  lot  where  the  oU  tank  stands  in  which  the 
oil  was  stored.  About  the  year  1886 one  0.  8. 
Fewsmitb  came  to  Parkersburg  to  reside,  and 
was  employed  by  said  Harkness  as  agent  to 
hsye  a  general  oyersight  oyer  the  property  of 
caid  Harkness,  and  said  tank  and  the  oil  stored 
therein,  fur  the  purpose  of  preserying  and  pro- 
tecting the  same,  which  said  Fewsmitb  did  as 
the  agent  of  said  Harkness  from  the  year  1886 
until  the  23d  day  of  May,  1888.  when  be  ac 
cepted  an  order  from  said  William  W.  Hark- 
ness, which  reads  as  follows: 

Philadelphia,  Pa.,  May  23,  1888. 
Mr.  C.  8.  Fewsmitb,  Parkersburg,  W.  Va: 
Will  please  bold  to  the  order  of  Peter  C.  Hollis 
and  J.  L.  Richards,  trustees  of  the  estate  of 
Samuel  Simes,  deceased,  my  stock  of  lubricat- 
ing oil  stored  in  my  oil  tank  in  Parkersburg, 
W.  Va.,  as  collateral  security  for  the  return  of 
$7,500,  borrowed  and  received  of  them  and 
oblige,  truly  L^igned]    W^m.  W.  Harkness,— 

which  order  was  accepted  by  said  0.  8.  Few- 
€mith  in  the  foUowipg  words: 

Accepted.  Parkersburg,  W.  Va.,  May28rd, 
1888.  ISignedJ     Crowell  8.  Fewsmitb 

What  was  the  legal  effect  of  this  order  and  ac- 
ceptance? We  can  regard  it  in  no  other  light 
than  that  of  a  pledge  of  the  oil  in  this  tank  as 
collateral  security  for  the  payment  of  the  sum 
of  $7,600.  mentioned  in  said  order,  to  said  trus- 
tees of  the  estate  of  8amuel  8iroes,  deceased. 
Jones,  in  bis  yaluable  work  on  Pledges  (§  1), 
says:  *'A  pledge  may  be  defined  to  be  a  de- 
posit of  personal  property  as  security,  with  an 
implied  power  of  sale  upon  default.  Lord 
Holt,  who  was  the  first  to  make  a  systematic 
statement  of  the  general  law  of  bailment,  de- 
*  fined  a  pawn  to  be  that  sort  of  bailment,  'when 
goods  or  chattels  are  deliyereii  to  another,  to 
be  a  security  to  him  for  money  borrowed  of 
him  by  the  bailor.'  8ir  William  Jones  defined 
it  to  b«  'a  bailment  of  goods  by  a  debtor  to  his 
creditor,  to  be  kept  by  him  till  his  debt  is  dis 
charged.'  The  definition  giyen  it  by  Judge 
Story  i»  'a  bailment  of  personal  property  as  a 
security  for  some  debt  or  engagement' "  In 
order  that  a  pledge  of  personal  property  may 
be  effectual,  it  is  necessary  that  the  possession 
of  the  property  be  given  to  the  pledgee.  So  in 
the  case  of  WiUiams  y.  QilUifne,  80  W.  Va. 
-586.  fourth  point  of  syllabus,  this  court  held 
that  an  agreement  to  pledge  personal  property 
ioT  the  security  of  a  debt  is  ineffectual  to  create 
a  pledge  of  or  Hen  on  the  property  unless  the 
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property  is  put  in  the  possession  of  the  pledgee. 
Now,  in  order  to  determine  whether  that  waa 
done  in  this  instance,  we  must  first  consider 
the  character  of  the  property.  The  tank  is  an 
immense  iron  tub  sitting  on  top  of  the  ground, 
in  this  instance  having  the  capacity  of  8,000' 
barrels,  and  containing  1,800  barrels  of  crude 
petroleum.  This  tank  was  and  is  located  upon 
a  lot  belonging  to  said  William  W.  Harkness, 
in  the  city  of  Parkersburg.  At  the  time  said 
order  was  given,  said  tank  and  oil  were  in*  the 
possession  of  C.  8.  Fewsmitb  as  the  agent  of 
said  W.  W.  Harkness,  and  by  him  had  been 
given  special  control  and  supervision  of  this 
tank  and  the  oil  it  contained.  The  tank  waa 
so  immense,  and  the  quantity  of  oil  it  contained 
so  great,  that  actual  possession  could  not  be  de- 
livered to  said  trustees;  but  when  we  look  at 
the  face  of  the  order  it  is  perceived  that  said 
William  W.  Harkness  thereby  requests  his 
agent,  C.  8.  Fewsmitb.  to  hold,  subject  to  the 
order  of  Peter  C.  Hollis  and  Joseph  L.  Rich 
ards,  trustees  of  the  estate  of  Samuel  8imes  de 
ceased,  his  stock  of  lubricating  oil  stored  in  his 
iron  tank  in  his  yard  at  Parkersburg.  W.  Va., 
as  collateral  security  for  the  return  of  $7,500 
borrowed  and  received  of  them.  By  this  order 
he  requests  C.  8.  Fewsmitb  to  become  the  agent 
of  said  trustees  in  holding  the  possession  and 
caring  for  said  property,  and  C.  8.  Fewsmitb, 
by  accepting  said  order,  thereby  agreed  to  be- 
come the  agent  of  said  trustees,  and  hold  the 
property,  as  requested,  for  them.  Can  we  re- 
gard this  transaction,  taken  as  a  whole,  in  any 
other  light  than  that  of  a  pledge?  Previous  to 
this  oroer,  the  possession  of  this  1,800  barrels 
of  oil  was  held  by  C.  8.  Fewsmitb  as  the  agent 
of  William  W.  Harkness,  and  by  the  order  or 
request  and  its  acceptance  was  transferred  to 
said  Fewsmitb,  as  the  agent  of  the  trustees  of 
8amuel  Bimes,  deceased,  and  as  security  for 
said  sum  of  $7,600.  Jones,  Pledges,  !^  1,  says: 
''  £yery  contract  by  whicti  the  possession  of 
personal  property  is  transferred  as  security  only 
18  to  be  deemed  a  pledge.  In  Qeorgia,  a  pledge 
or  pawn  is  declared  to  be  property  depositMl 
with  another  as  security  for  the  payment  of  a 
debt."  And  that,  as  it  seems  to  us,  was  done 
in  this  case.  It  appears  in  the  agreed  state- 
ment of  facts  that  subsequent  to  this  transfer 
said  W.  W.  Harkness  paid  the  taxes  and  insur- 
ance on  this  oil,  but  such  payments  were  not 
inconsistent  with  the  fact  that  the  property  had 
been  pledged  for  the  payment  of  the  $7,600  he 
had  borrowed  from  the  estate  of  Samuel  Simes. 
He  had  not  sold  the  property  to  any  person,  but 
had  merely  pledged  it,  and  it  was  incumbent  on 
him  to  pay  the  taxes  to  prevent  a  sale  of  the 
prot)erty,  and  it  was  consistent  with  prudence 
that  be  should  insure  the  property  in  order  to 
prevent  loss  to  himself,  and  to  avoid  the  de- 
struction of  the  security  to  the  Simes  estate  for 
the  money  he  had  borrowed.  The  distinction 
between  a  pledge  and  a  mortgage  is  stated  in 
Jones,  Chat.  Mortg.  {$  4,  as  follows:  ''The 
chief  distinction  bietween  a  mortgage  and  a 
pledge  is  that  by  a  mortgage  the  general  title 
is  transferred  to  the  mortgagee,  subject  to  be 
reyested  by  performance  of  the  condition: 
while  by  a  pledge,  the  pledgeor  retains  the 
general  title  in  himself,  and  parts  with  the  pos- 
session for  a  special  purpose."  And  the  same 
author  in  his  work  on  Pledges  (§  7)  says:    "A 
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pledge  differs  from  a  mortgage  of  personal 
property  in  being  a  lien  upon  property  and  not 
a  lej^al  title  to  it.  The  legal  title  to  property 
pleoged  remains  in  the  pledgeor,  while  a  mort> 

gge  passes  the  legal  title  of  the  property 
elf  to  the  mortgagee,  subject  to  be  re- 
Tested  in  the  mortgagor,  upon  the  perform- 
ance by  him  of  an  express  condition  sub- 
sequent.'* The  legal  title  to  the  property  did 
not  pass  In  this  instance;  the  possession,  how- 
ever, went  from  Fewsmith,  agent  of  Harkness, 
to  Fewsmith,  agent  of  the  trustees  of  Samuel 
Simes*  estate.  As  to  the  manner  in  which  pos- 
session may  be  held  by  the  pledgee,  Jones  on 
Pledges  (gg  8, 4)  says:  "But  possession  may  be 
held  pya  third  person  for  the  pledgee,  when 
such  person  will  be  considered  as  the  pledgee's 
agent."  Bo  in  the  case  of  Brawn  ▼.  Warren, 
4&  N.  H.  480,  it  was  held  that,  '*where  prop- 
erty is  pledged  as  security  for  a  debt  or  liabil- 
ity, it  Is  immaterial  where  the  pledgee  holds 
the  property  or  a  third  person  holds  it  for  him." 
"If  property  of  A  be  held  by  B  and  C  jointly. 
A  may  assign  the  same  in  pledge  to  B  or  C 
seyerally,  and  the  pledge  will  be  good  If  both  B 
and  C  have  knowledge  of  the  same,  and  assent 
to  hold  the  property  for  the  pledgee." 

It  is  claimed  by  counsel  for  the  defendant  in 
error  that  there  was  no  possession  accompany- 
ing the  pledge,  and  for  that  reason  it  was  in- 
operative. The  question  is  as  to  the  possession 
of  the  property  at  the  time  the  pledge  is 
claimed  to  have  been  made.  It  appears  that 
after  said  C.  8.  Fewsmith  came  to  Parkers- 
burg,  in  1886,  he  was  employed  by  said  Hurk- 
ness  as  agent  to  have  a  general  oversight  in  and 
over  the  property  of  said  Harkness  and  said  oil 
and  said  tank  for  the  purpose  of  preserving  and 
protecting  the  same,  which  said  Fewsmith  did 
as  agent  of  said  Harkness,  up  totheSSd  day  of 
May,  1888,  when  he  accepted  said  order.  Said 
oil,  on  account  of  its  character,  was  not  sus- 
ceptible of  bein^  transferred  from  hand  to  hand, 
and  all  possession  that  could  be  taken  was  a 
ffeneral  supervision  and  control,  guarding  it 
from  danger  of  fire,  paying  taxes  and  insur- 
ance, which  Fewsmith  was  doing  at  the  time 
of  the  acceptance  of  said  order.  Upon  this 
question  of  delivery  of  possession,  Jones  on 
rledges  {%  86)  says:  '*A  symbolical  delivery  is 
sufficient  wherever  such  a  delivery  would  be 
sufficient  in  case  of  a  sale  of  the  same  property. 
Such  a  delivery  may  be  made  of  all  property 
incapable  of  manual  delivery.  Thus  logs  in  a 
boom  may  be  effectually  pledged  by  going  in 
sight  of  them,  and  pointing  inem  out  to  the 
pledgee."  Jemtt  v.  Warren,  12  Mass.  800,  7 
Am.  Dec.  74;  Netan  v.  Boup,  8  Iowa,  207; 
Whitney  v.  TibbiU,  17  Wis.  859.  In  the  case 
of  Newin  v.  Roup  it  was  held  thai  "delivery 
and  possession  are  essential  to  a  pledge,  but 
the  delivery  may  be  symbolical,  and  the  pos- 
session accordiog  to  the  nature  of  the  thing." 
In  the  case  of  Whitney  v.  Tibbitte,  $upra,  it 
was  held  that,  "where  the  question  was 
whether,  on  a  pledge  of  flour  stored  in  a  ware- 
house in  Milwaukee,  a  delivery  by  the  pledgeor 
of  the  warehouse  receipt  without  indorsement 
constituted  a  sufficient  delivery  of  the  property 
to  sustain  the  pledge  as  against  suljsequent  at- 
taching creditors  of  the  pledgeor,  and  it  ap- 
peared that  said  receipt  did  not  run  to  bearer, 
but  stated  that  the  flour  was  '  deliverable  only 
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on  return  of  the  receipt,'  etc.,  held,  that  tb» 
plaintiff  was  entitled  to  show  that  by  a  general 
custom  in  Milwaukee  flour  in  store  was  tran»> 
ferred  by  a  delivery  of  such  receipts  without 
indorsement."    In  the  case  we  are  consider- 
ing, however,  there  was  an  acceptance  of  the- 
order  l^  Fewsmith  in  accordance  with  the 
terms  or  the  order,  and  Jones  on  Pledges  (§  87)> 
savs:    "A  delivery  of  a  document  of  title- 
which  serves  to  put  the  pledgee  in  possession 
of  the  goods  is  equivalent  to  an  actual  deliv- 
ery of   them."    In   g   229   the  same  author 
says:    "The  delivery  of  a  bill  of  lading  is  a 
symbolical  delivery  of  the  property  represented 
by  it    The  person  who  takes  a  bill  of  lading^ 
for  a  valuable    consideration,    whether  this, 
arises  at  the  time  or  rests  upon  a  previously 
existing   debt,  has  the  right  to  the  property 
without  taking  actual  posKssion  of  it,  or  doing: 
any  further  act  to  perfect   this   title."    See- 
yeiU  V.  Roffer$  Broi.   Produce  (Jo.  40  W.  Va. 
—     So  it  is  said:    "Warehouse  receipts,  by- 
custom,  have  long  been  considered  as  repre- 
senting the  property  mentioned  in  them;  and 
the  assignment  or  indorsement  of  such  instru- 
ments lias  ionff  been  regarded  as  equivalent  to 
the  delivery  of  such  property."    See  Jones,. 
Pledges,  §  280.    As  we  regard  this   transac- 
tion, the  possession  of  Fewsmith  before  said 
written  oitler  was  drawn  on  him  and  accepted 
was  the  possession  of  Harkness;  by  such  ac- 
ceptance he  agreed  to  become  the  agent  of  said 
trustees  in  hoMingthe  possession  of  the  oil  and 
controlling  the  same,  and  did  so  become;  and 
in  this  manner  the  possession  was  transferred 
from  Harkness  to  said  trustees.  Harkness  hold- 
ing the  possession  by  his  agent /aaY  per  alium 
faeit  per  m,  transferred  to  Fewsmith  as  the 
agent  of  these  trustees,  and  they  held  it,  as  did 
Harkness,  through  their  agent.     "Though  a 

E ledge  be  evidenced  by  a  writing,  it  need  not 
e  recorded  if  the  writing  constitute  a  pledge- 
and  not  a  mortgage."    Jones,  Pledges,  §  6. 

The  case  under  consideration  by  its  record 
presents  a  contest  between  the  defendant  in  er- 
ror, the  First  National  Bank,  claiming  the  oil 
stored  in  this  tank  under  an  attachment,  lev- 
ied thereon  subsequent  to  the  date  of  said  writ- 
ten request  signed  by  W.  W.  Harkness,  and 
directed  to  said  C.  S.  Fewsmith.  and  accepted 
by  him:  and  the  question  is.  What  right  to 
said  oil  remained  in  W.  W.  Harkness  at  the 
time  said  attachment  was  levied,  after  pledg- 
ing said  property  in  the  trustees  of  Samuel 
Simes,  deceased?  What  right  could  said  W. 
W.  Harkness  assert  in  any  court  to  repossess 
him«elf  of  said  1,800  barrels  of  oil  without 
paying  said  sum  of  $7,500,  for  which  it  waa 
pledg^?  He  certainly  could  maintain  no  such 
claim  successfully,  and  the  question  is,  Lf  said 
Harkness  had  no  risht  to  said  oil  superior  to 
said  pledgee's,  oould  the  defendant  in  error, 
under  its  attachment  lien,  have  or  take  mor» 
than  Harkness  had  at  the  time  of  the  levy?  We 
And  the  law  upon  this  question  stated  by 
Sbinnon,  Attachments,  p.  611,  §  818,  whothua 
states  the  law:  "A  creditor  cannot,  bv  attach- 
ment, acquire  any  higher  or  better  right  in  the 
property  attached  than  the  debtor  himself  had 
at  the  time  of  the  levy  of  the  attachment,  un- 
less he  can  show  that  there  has  been  fraud  or 
collusion  to  his  detriment."  The  lien  obtained 
by  attachment  is  subject  to  all  previous  liens 
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liy  bona  fide  creditors;  therefore  the  effect  of 
"the  attach ment  is  to  subject  only  the  interest 
"Which  the  defendant  has  in  the  property  at  the 
time  of  its  seizure,  and,  having  reached  the 
^conclusion  that  the  oil  in  said  tans  was  pledged 
to  the  payment  of  f«id  sum  of  $7,600,  with  its 
4U»rued  interest,  we  hold  that  said  attachment 
is  subject  to  said  pledge,  and  can  only  be  satis- 
Hed  out  of  the  surplus  remaining  from  the  sale 
-of  said  oil  after  the  satisfaction  of  the  said 
«um  of  $7,500,  with  its  accrued  interest;  and  the 
judgment  qf  the  court  beUne  ditmiaeing  the  pe- 
tition JUed  by  the  plaintiff  in  error  ie  retereed, 
the  Judgment  is  reversed  so  far  as  it  gives  said 
attachment  lien  priority  over  said  pledge  as  to 
the  oil  levied  on  thereunder,  and  the  case  is  re- 
manded, with  costs  to  the  plaintiff  in  error. 

Bnumoii*  J.,  absent. 


£.  a  HONAEER  et  al. 

e. 

BOARD  OF  EDUCATION  OP  POCATAI> 
ICO  DISTRICT  et  al.,  Apptt. 


(. 
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^1.  The  board  of  education  of  m  school 
difltrlctt  composed  of  the  president  of  the  board 
of  education  and  two  oommlsslonen,  is  a  public 
'  oorporatioo,  created  by  statute  ((  od8«  1 7,  chap. 
46),  with  funotioDs  of  a  pabllo  nature  expressly 
fciven,  and  bavlnsr  no  other;  and  therefore  it  oan 
exercise  no  power  not  expressly  conferred  or 
fairly  arMng  by  necessary  trnplioatloo,  and  It  oan 
exeroise  its  functions  in  no  other  mode  than  In 
that  prescribed  or  authorised  by  the  statute. 

IS*  The  members  of  the  board,  actinirlndlF 

vldually  and  separately,  and  not  as  a  board  con- 
vened for  the  transaction  of  business,  cannot  ac- 
cept a  proposal  or  make  any  contract  whatever 
that  wlU  bind  them  as  a  corporation. 

;3*  As  aboard  it  caimot  incur  anj*  debt 

to  be  paid  out  of  the  school  money  of  any  subse- 
quent year. 

•4«  All  who  deal  with  the  board  of  educa- 
tion are  charged  with  notice  of  the  scope  of  their 
authority,  and  that  they  can  bind  their  district 
only  to  the  extent  and  by  such  contracts  as  are 
expressly  authorised  by  law. 

dk  The  board  of  education  may,  under  the 
head  of  ^'appliances,**  provide  for  the  school- 
houses  maps  and  charts;  but  it  must  be  made  to 
appear  that  they  are  not  mere  school  books  in 
some  other  form  or  under  some  other  name,  but 
somethlnsr  of  which  a  few  will  answer  thA  needs 
of  all,  suitable  to  the  school,  and  reasonably  nec- 
essary to  enable  the  teacher  to  Impart  instruction 
to  the  pupils  more  efficiently  in  such  branches  as 
are  required  to  be  taught. 

^.  The  ifiTin^  of  aaythinir  of  walne  to 
a  commissioner  of  the  board  of  education 

^Headnotes  by  Hoia,  P. 


«f  a  school  district,  Intended  to  Influence  bim  in 
the  dischanre  of  a  legal  duty,  or  his  receivinir 
anything  of  value  in  corrupt  payment  of  an 
oflloial  act  done  or  to  be  done,  renders  void  any 
contract  to  the  making  of  which  he  was  thus  in- 
duced in  whole  or  in  part,  directly  or  indirectly, 
and  to  the  ▼alldlty  of  which  his  vote  or  assent 


7*  A  school  commissioner  of  a  district 
is  notified  to  attend  an  adjourned  meeting  of 
the  board  of  education,  set  to  pass  upon  a  pro< 
posed  contract  for  the  purchase  of  certain  charts 
for  the  public  schools  of  their  district  at  the  price 
of  $760.  He  refused  to  go  until  the  agent  selling 
the  charts  banded  him  $S.fiO  in  money  to  pay  bim 
for  his  time  and  reimburse  him  for  loss  sustained 
by  closing  his  place  of  business.  Then  he  at- 
tended the  meeting  of  the  board  at  the  time  and 
place  fixed,  and  be  and  the  president  of  the  board 
voted  for  making  the  purchase  and  signed  the 
contract;  but  the  third  commissioner  voted 
against  It,  and  refused  to  sign  the  oontract. 
Held^  such  contract,  thus  procured  and  made,  is 
against  public  policy,  and  void,  for  want  of  the 
sanction  of  a  competent  majority  qf  the  l>oard  to 
make  It. 

8.  Where  a  prindiial  sends  Ibrth  Us 
agrsnt  to  conduct  his  affairs  and  contract  for 
bis  benefit,  and  the  agent  procures  a  oontract  by 
fraudulent  or  corrupt  practices,  although  the 
principal  may  not  have  been  privy  in  any  way  to 
such  conduct  of  his  agent,  yet  the  prindpel 
claiming  the  benefit  of  the  oontniot  must  take 
it  tainted  as  It  may  be  with  such  practices. 

9.  A  court  of  equity  has  Jnrlediction  of 
a  suit  by  and  on  t>ehalf  of  the  resident  taxpayers 
of  a  school  district  to  set  aside  a  oontract  made 
by  and  with  the  board  of  education,  when  the 
same  is  Illegal,  as  made  in  fraud  of  the  rights  of 
such  taxpayers,  and  so  far  mb  the  same  creates  a 
debt  to  be  paid  out  of  the  school  money  of  any 
subsequent  year,  or  is  made  for  the  purchase  of 
things  which  the  school  board  had  no  authority 
to  buy;  there  t)elng  no  other  adequate  remedy. 

(April  8,18081)' 

APPEAL  by  defendants  from  a  Judgment  of 
tbe  Circuit  Court  for  Putnam  County  in 
favor  of  plaintiffs  in  a  proceeding:  to  enjoin  de- 
fendants from  paying  for  certain  apparatus 
purchased  for  the  use  of  the  school    4J/irmed. 

The  facts  are  stated  in  tbe  opinion. 

Meteri.  J.  H*  Nash  and  J.  B.  Menager 
for  appellants. 

Messrs.  Bowyer  ft  Ck*een,  for  appellees: 

A  court  of  equity  has  Jurisdiction  of  a  suit 
by  and  on  behalf  of  the  resident  taxpayers  of 
a  school  district  brought  to  set  aside  and  bold 
for  nought  a  contract  made  by  the  board  of 
education  so  far  as  the  same  creates  and  incurs 
a  debt  to  be  paid  out  of  school  money  of  sub- 
sequent years. 

Shinn  V.  Ripley  Diet.  Bd.  qfEdu.  89  W.  Ya. 
497;  Orampton  v.  Zabriskie,  101  U.  B.  601.  25 
L.  ed.  1070;  -9  Dill.  Mun.  Corp.  ^t^  914-919; 
Davis  V.  Ft.  Spring  Diet,  Bd.  of  Edu.  28  W. 
ya.882. 


Non.— The  fact  that  a  member  of  a  hoard  r»- 
•oeives  oompentatlon  for  attending  a  meeting  from 
iO  person  who  is  interested  in  action  to  be  taken  at 
•uoh  uieetlng  is  clearly  regarded  by  the  oourt  m 
the  above  ease  as  amounting  to  unlawful  Influenoe, 
iiaving  the  effect  of  bribery  so  far  as  to  annul 
4usUon  mken  by  the  aid  of  suoh  member.  The  case 
In  this  respect  makes  an  important  precedent, 
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especially  In  respect  to  school  hoards  which  are 
often  convened  to  take  action  on  a  particular  ques- 
tion. For  other  cases  as  to  the  necessity  of  the 
members  of  a  board  getting  together  and  having  a 
meeting  in  order  to  take  valid  action,  see  Carj 
Ubrary  v.  Bliss  (Mass.)  7  L.  U.  A.  7<»i  and  Stooktoe 
V.  Fo  weU  (Fla.)  U  L.  B.  A  4ai 
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Corporations  created  by  statute  must  depend, 
both  for  tbeir  powers  and  the  mode  of  exer- 
cising them,  upon  the  true  construction  of  the 
statute  creating  them. 

Penmylvaniti  Lightnina  Bod  Co,  v.  Cau 
Tiop.  Bd,  of  Edu.  20  W.  Va.  860. 

It  has  no  powers  derived  from  usage  not  ex- 
pressly confirmed  by  statute  or  which  fairly 
arise  by  necessary  implication. 

Harrii  v.  8oho6l  JHst.  No.  10,  28  K.  H.  61; 
Frazier  v.  S^io^  Dist.  No.  1,  24  Mo.  App.  250. 

In  the  purchase  of  these  series  the  board 
created  a  debt  in  that  year  beyond  Its  assets 
for  the  year,  which,  under  g  45.  chap.  45,  was 
unlawful,  and  makes  the  contract  illegal  and 
one  that  cannot  be  enforced. 

Taggy  v.  Monroe  Dist.  Ttop.  80  Iowa,  121. 

The  acceptance  of  the  charts  by  the  board 
cannot  ratify  the  illegal  contract;  nor  does  the 
use  of  the  series  amount  to  a  ratification  of 
the  contract  or  impose  any  obligation  on  the 
districu 

Kane  ▼.  Calhoun  School  Diet,  48  Mo.  App. 
408;  Johnson  v.  School  Dist.  No.  1,  67  Mo.  821; 
Crutcfifield  v.  Warrensburo,  80  Mo.  App.  456. 

The  contract  was  void  because  obtained  by 
bribery,  fraud,  and  undue  influence. 

2  Am.  &  Eng.  Enc.  Law.  pp.  582,  534; 
Simpson  ▼.  Teend,  L.  R.  4  Q.  B.  626;  Davis  v. 
United  States,  28  Ct.  CI.  820;  State,  Bradford, 
V.  Cross,  88  Kan.  696;  Sliakespear  v.  Smith,  77 
Cal.  688;  Jones  v.  Surj»*ise,  64  N.  H.  248. 

Holt,  P.,  delivered  the  opinion  of  the  court: 
On  appeal  from  a  decree  of  the  circuit  court 
of  Putnam  county,  pronounced  on  the  28th 
day  of  February,  1804,  perpetually  enjoining 
the  Caxton  Company  from  collecting  and  the 
•chool  board  from  paying  a  debt  for  $750, 
which  the  board  contracted  in  the  purchase  of 
school  charts.  The  bill  of  injunction  is  l»sed 
on  three  distinct  grounds: 

1.  That  the  members  of  the  board  of  educa- 
tion, in  making  this  purchase  in  the  year  1893, 
incurred  the  debt  of  $750,  to  be  paia  one  half 
out  of  the  school  money  of  the  subsequent 
year;  and  this  was  done  in  violation  of  §  45, 
chap.  45,  of  the  Code.  The  plain  and  com- 
mendable purpose  of  this  provision  of  the  stat- 
ute is  to  make  the  available  funds  of  each  year 
pay  the  demands  of  that  year,  and  to  protect 
the  taxpayer  from  indebtedness  beyond  what 
each  year's  means  willpay.  Davis  y.  Ft.  Spring 
Dist.  Bd.  of  Edu.  88  W.  Va.  882.  885.  And  a 
court  of  equity  has  jurisdiction  of  a  suit  by  and 
on  behalf  of  the  resident  taxpayers  of  a  school 
district  brought  to  set  aside  and  hold  for  naught 
a  Contract  made  by  the  board  of  education,  so 
far  as  the  same  creates  and  incurs  a  debt  to  be 
paid  out  of  the  school  money  of  subsequent 
years,  there  being  no  other  plain,  adequate, 
and  complete  remedy.  Shinn  v.  Ripley  Dist.  Bd. 
of  Edu.  89  W.  Va.  497.  This  could  hardly  have 
been  the  ground  on  which  the  circuit  court 
based  its  decree,  for  the  written  contract  for 
the  purchase  oi  the  charts  as  amended  and 
finally  executed  was  entered  into  on  the  15tb 
day  of  July.  1898.  One  half  of  the  $750— the 
purchase  money — was  to  be  paid  on  the  1st  of 
December,  1898,  and  the  other  half  on  the  1st 
of  April,  1894,  and  provision  was  made  for 
payment  out  of  the  school  levy  of  the  current 
fiscal  year,  that  day  laid  by  the  board.    But 
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there  is  no  question  that  the  contract  as  fitsl 
made  did  create  a  debt  with  one  half  of  it  \» 
be  paid  out  "of  the  school  money  of  the  subse- 
quent year. 

Ground  No.  2  is  that  the  school  law  (chapter 
45  of  the  Code)  does  not  confer  upon  the  bcknl 
of  education  the  power  to  buy  such  things; 
that  they  do  not  come  within  tne  meaning  of 
the  term  "appliances,"  as  used  in  the  statute. 
The  board  of  education  of  a  school  district  is  a 
corporation  created  by  statute  (§  7,  chap.  45), 
with  functions  of  a  public  nature,  expressly 
given,  and  no  other;  and  it  can  exercise  no 
power  not  expressly  conferred  or  fairly  arising 
from  necessary  implication;  and  in  no  other 
mode  than  that  prescribed  or  authorized  by  tho 
statute.  Shinn  v.  BipUy  Dist.  Bd.  of  Edu.  80  W. 
Va.  498.  It  is  a  public  corporation,  created 
for  public  educational  purposes  (1  Thomp. 
Corp.  g  25),  laying  throughout  the  United 
States  annual  levies  of  more  than  $160,000,000. 
All  who  deal  with  the  board  of  education  ar» 
charged  with  notice  of  the  scope  of  their  au- 
thority, and  that  they  can  bind  their  district 
only  to  the  extent  and  by  such  contracts  as  aro 
authorized  by  law.  See  Eoney  Creek  School 
Tu)p.  V.  Barnes,  119  Ind.  218.  And  the  mem- 
bers of  the  board,  acting  individually  and  sep- 
arately, and  not  as  a  board  convened  for  the 
transaction  of  business,  cannot  make  a  contract 
that  will  bind  them  as  a  corporation.  Penn- 
sylvania Lightning  Rod  Co.  v.  Cass  Ikop.  Bd.  of 
Edu.  20  W.  Va.  860. 

The  evidence  shows  that  this  contract  of  sale 
as  just  made  was  in  plain  violation  of  this  im- 
portant rule  of  law.  but  was  afterwards  called 
in,  and  the  present  one  was  put  in  its  place. 
Whether  the  law  confers  upon  the  boanl  the 
power  to  make  such  purchase  depends  upon 
the  scope  and  meaning  of  g  84  of  chapter 
45,  read  in  connection  with  other  sections  and 
clauses  bearing  on  the  same  subject.  It  reads 
as  follows:  "  The  board  of  education  of  every 
district  shall  provide  by  purchase,  condemna- 
tion, leasing,  building,  or  otherwise,  suitable 
schoolhouses  and  grounds  in  their  districts,  in 
such  locations  as  will  best  accommodate  the  in- 
liabitants  thereof,  and  improve  such  grounds 
and  provide  such  furniture,  fixtures,  and  ap- 
pliances for  said  schoolhouses  as  the  comfort, 
health,  cleanliness,  and  convenience  of  the 
scholars  may  require,  and  keep  such  grounds, 
schoolhouses,  furniture,  fixtures,  and  appli- 
ances in  good  order  and  repair."  Appliance 
is  anything  brought  into  use  as  a  means  to  ef- 
fect some  end.  An  educational  appliance  is 
something  necessary  or  useful  to  enable  the 
teacher  to  teach  the  school  children.  No  edu- 
cational means  of  imparting  instruction  to 
school  children  is  more  essential  than  the  proper 
school  books;  therefore,  according  to  the  ar- 
gument in  this  case,  it  is  the  dutv  of  the  board 
to  provide  them.  But  no  one.  \  believe,  con- 
tends for  the  conclusion  to  which  this  reasoning 
leads  us.  There  must  be  some  additional  qual- 
ifying restriction.  The  appliance  must  be  some- 
thing  like  a  blackboard,  map,  or  dictionary ,  in 
that  one  or  two  may  be  enough  for  the  use  of 
the  whole  school ,  and  can  be  used  by  the  teach- 
er in  giving  instruction  to  the  pupils.  No  per- 
son being  required  to  furnish  such  common  but 
necessary  property  for  the  benefit  of  the  whole 
scIjooI,  tbcy  can  only  be  supplied  by  the  board 
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of  edocation.  See  Honey  Oreek  School  Twp,  ▼. 
Bamei,  119  Ind.  218,  217.  But  there  are  still 
other  necessary  restrictions.  It  must  not  be  a 
school  book  io  disguise.  This  is  vilally  im- 
portant, for  the  openinj!^  for  the  sale  of  school 
Doolis  in  the  United  Stales  is  so  large,  and  the 
pressure  brought  to  bear  to  make  sales,  whether 
the  books  be  needed  or  not,  so  great,  that  it 
aeems  to  be  almost  irresistible,  andquasi-school 
books  are  gradually  creeping  in  under  the  name 
of  appliances.  They  must  not  only  be  genuine 
appliances,  but  thev  must  be  shown  to  be  suit- 
able and  reasonablV  necessary  for  the  use  of 
the  public  schools,  for  the  board  has  no  author- 
ity to  buy  any  appliance  which  is  not  suitable 
and  necessary;  for  example,  an  appliance  or 
apparatus  suitable  to  some  branch  of  learning 
Dot  required  to  be  taugbu  There  is  a  distinct 
chargte  in  the  bill  that  the  a^nt  of  the  Gaxton 
Company  succeeded  in  palmmg  off  these  charts 
OD  the  board  by  false  and  fraudulent  represen- 
tations, and  at  a  price  iraudulently  excessive, 
viz.,  $37.60  for  each  chart.  The  testimony  of 
twenty  witnesses  was  taken:  and  a  dozen  or 
more  of  high  character  and  intelligence,  who 
have  had  experience  in  such  matters,  and  oc- 
casion and  opportunity  to  observe  and  to  know, 
testify  with  great  unanimity  that  object  teach- 
ing 18  of  prime  importance  in  teaching  the 
young, — the  very  young. — and  that  without 
acme  such  thing  as  these  charts  it  could  hardly 
be  done.  They  also  say  that  these  charts  are 
not  mere  school  books  In  disguise,  but  aids  es- 
sential to  the  teacher  in  teaching  and  to  the 
pupil  in  learning;  that  one  or  two  will  answer 
for  the  whole  school;  and  that  they  relate  only 
to  such  branches  as  the  law  reouirea  to  be 
taught  As  to  the  price,  two  say  f  6  would  be 
enough;  one  says  they  ought  to  cost  about  $16; 
the  others,  who  know  them  bc»t,  say  Uiat,  as 
compared  with  other  charts,  the  agreed  price 
of  $87.50  is  not  exorbitant  There  is  a  lame 
and  unsuccessful  attempt  to  make  good  by 
proof  the  charge  of  misrepresentation,  nothing 
more;  and  it  needs  no  comment. 

The  third  and  last  charge  in  the  bill  of  in- 
junction is  that  the  Caxton  Company,  by  and 
through  its  agents  and  salesmen,  offered  to  the 
board  of  education  and  to  the  individual  mem- 
bers thereof  money  and  other  things  of  value, 
and  used  various  other  undue,  illegal,  and 
fraudulent  inducements,  with  the  view  and  for 
the  express  purpose  of  securing  an  order  and 
contract  for  the  purchase  of  the  Caxton  School 
Series  illegally  and  for  an  exorbitant  price,  to 
the  great  detriment  of  the  plaintiffs  and  all 
other  taxpayers  of  the  school  atstrict.  Bribery 
is  defined  as  "the  voluntary  giving  or  receiv- 
ing of  anything  of  value  in  corrupt  payment 
for  an  official  act,  done  or  to  be  done."  2 
Bishop,  New  Crim.  L.  §  86.  See  DisJion  v. 
Sn,iih,  10  Iowa,  221 ;  8taU  v.  EUia,  88  N.  J.  L. 
108.  97  Am.  Dec  707.  The  payment  or  offer 
of  a  valuable  consideration  to  a  public  officer 
to  influence  him  in  the  discharge  of  a  legal 
duty  constitutes  the  offense.  ^  2  Am.  & 
£ng.  £nc.  Law,  p.  582;  Anderson,  Law  Diet, 
p.  136.  See,  on  the  subject,  g^  4  ^^  seq.  of 
the  Code,  and  §  18  of  chapter  45 ;  Com, 
▼.  Oaliaphan,  2  Va.  Cas.  460.  A  promise  to 
pav  for  loss  of  time  is  bribery,  i^impwn  y. 
xifnd,  L.  R.  4  Q.  B.  626;  Cooper  v.  Blade,  6 
H.  L.  Cas.  746;  FeopU  v.  a  Neil,  48  Hun,  86, 
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48.  Every  public  officer  being  a  guardian  of 
the  public  welfare,  no  tran.saction  growing  out 
of  his  official  services  or  position  can  be  allowed 
to  inure  to  his  personal  k>enefit;  and  from  such 
transactions  the  law  will  not  imply  a  contract. 
Davi9  V.  United  States,  28  Ot.  CI.  829.  Whea 
a  contract  grows  out  of  and  is  connected  with 
an  illegal  act,  it  will  not  be  enforced.  Joiui  v. 
Surprise,  64  N.  H.  248.  CourU  of  justice  will 
not  enforce  any  contract  which  is  injurious  to 
public  rights,  contravenes  public  policy,  or 
violates  public  law.  A  contract  with  the  state, 
procui^  by  bribery  upon  the  officers  ha  vine 
power  to  make  it,  is  against  public  policy  ana 
void.  StaU,  Bradford,  v.  Gross,  88  Kan.  696. 
An  order  by  two  of  the  trustees  of  a  school 
district,  one  of  whom  is  personally  interested 
in  it,  and  therefore  incompetent  to  act,  is  void 
for  want  of  the  sanction  of  a  competent  major 
ity  of  the  board,  whether  the  interested  trustee 
has  acted  fairlv  or  not.  Shakespear  v.  Smithy 
77  Cal.  688.  iThe  evidence  shows  without  any 
attempt  at  contradiction  that  one  of  the  com- 
missioners of  the  board  of  education,  when  no- 
tified of  the  time  and  place  of  the  meeting  of 
the  board  for  the  purpose  of  passing  on  tho 
proposed  contract  for  the  purchase  of  the  Cax- 
ton Series,  refused  to  go  on  account  of  tho 
loss  he  would  sustain  by  dosing  bia  place  of 
business.  Thereupon  the  agent  of  the  Caxton 
Company  paid  him  $2.50  in  money  to  reim- 
burse him  for  his  loss,  telling  him  at  the  timo 
he  did  not  do  this  to  try  to  bribe  him,  or  with 
the  intention  of  influencing  his  aecision  in  any 
way.  The  board  is  composed  of  three  com- 
missioners. The  commissioner  who  was  Ibua 
induced  to  attend  and  the  president  of  the  board 
signed  the  contract,  the  third  one  refused  to 
sign  it.  The  state  nays  the  commissioner  $1.50 
per  day.  Code,  §  6,  chap.  46.  It  was  hia 
plain  duty  to  attend  the  meeting  and  pass  upon 
this  important  contract  without  beinff  ioflo- 
enoed  in  the  discharge  of  such  legal  duty  by 
requiring  or  receiving  from  the  part^  who  pro- 
posed the  contract  any  pay  for  bis  time  or  hia 
loss  in  closing  his  place  of  business.  The 
people  of  the  state  take  pride  in  their  public 
schools,  in  their  growing  usefulness  and  effici- 
ency, and  to  that  end  give  of  their  means  with- 
out stint  and  without  complaint,  until  now  it 
has  reached  the  sum  of  il,664,527  a  year;  and 
they  have  a  right  to  feel  indignant  when  they 
have  reason  to  suspect  the  pressure  of  corrupt 
practices  or  tampering  in  any  way  with  the 
school  boards  who  control  the  school  money  of 
the  districts.  This  contract  was  void  beoause 
made  by  onlv  two  of  the  board,  one  of  whom 
had  rendered  himself  incompetent  to  act  by  ac- 
cepting pay  from  the  party  contracted  with  for 
attending  ^the  meeting  at  which  the  contract 
was  made  Without  his  vote  in  favor  of  it,  it 
would  not  have  been  made;  hence,  so  far  from 
having  the  sanction  of  two  of  the  board,  the 
number  required  by  the  statute  to  constitute  a 
quorum,  it  had  under  the  law  the  sanction  of 
but  one,  and  therefore  had  only  the  semblance 
of  a  contract.  Besides,  it  is  a  plain  case  of 
money  demanded,  given  (and  received)  with  in- 
tent to  influeoce  the  commissioner  in  the  dis- 
cbarge of  the  legal  duty  of  attending  the  meet- 
ing and  passing  on  the  question  of  the  accept- 
ance of  the  proposed  contract.  I  should  be 
reluctant  to  believe  that  his  signing  the  con- 
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tract  was  also  thus  iDduced.  The  first  is 
«noucb  to  require  the  contract  to  be  held  void, 
4iDd  toat  much  is  established  by  the  coDcurreot 
testimony  of  both  parties  to  the  transactioD. 
But  it  is  proper  to  add  that  there  is  Dothlng  in 
this  record  tending  in  the  slightest  degree  to 
bring  home  to  the  principal  in  this  contract 
knowledge  or  sanction  of  this  conduct  on  the 
part  of  their  agent;  but,  notwithstanding  their 
innocence,  when  they  come  into  court,  and  in- 
sist upon  its  validity  and  enforcement,  they  are 
met  with  the  maxim  upon  which  the  law  of 
agency  rests,  *'  What  one  does  through  another, 
that  be  does  himself,"  so  far  as  the  illegality 
of  the  contract  itself  is  involved.  The  doctrine 
of  ultra  vire8,  in  that  attitude  of  the  transac- 
tion, does  not  apply.  See  1  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  1180.  Although  the  principal 
may  have  had  nothing  to  do  with  this  tamper- 
ing of  their  agent  with  a  member  of  the  school 
board  in  order  to  influence  him  in  the  discharge 
of  his  official  duty,  may  not  have  been  privy 
to  the  transaction  in  any  way,  yet  the  com- 
pany sent  him  out  to  sell  and  contract  in  their 
name  and  for  their  benefit;  therefore  they  were 
l)ound  to  see  that  it  was  so  made  as  not  to  be  a 
fraud  on  the  rights  of  the  taxpayers,  and  as 
thev  claim  under  it  they  roust  take  it  as  tainted 
with  these  corrupt  practices. 

In  our  view  of  the  facts  of  this  case  and  of 
the  law  applicable  thereto,  the  decree  colhpUiined 
of  u  right,  and  mu$t  be  a  firmed. 


G.  W.  EIBK 

NORFOLK    &    WESTERN    RAILROAD 
COMPANY.  Ptff.  in  Err. 


( W.  Va.. 


.) 


*1.  Where  a  railroad  eompany  leaves 
its  railroad  nnliicloeed  throuirh  a  country 
where  domeBtIc  animals  are  allowed  to  be  at 
lanre,  and  thus  exposed  to  the  casualties  of  the 
animals  irettlnir  upon  the  railroad  track,  it  is  the 
duty  of  the  railroad  company,  through  its  aflrents, 
to  use  at  least  ordinary  care  to  avoid  unnecessary 
injury  to  the  animals,  when  found  in  the  way  of 
a  train  on  the  road. 

2.  The  paramoQiit  dnty  of  the  a^pents  of 
a  railroad  company  engaged  in  propelllnsr 
a  train  is  owed  to  the  persons  and  property  in 
their  charge  on  the  train;  and  if,  in  freezing 
weather,  it  is  found  that  the  use  of  salt  on 
switches  is  the  only  eflTective  mode  of  freeing 
them  from  ice,  and  thus  protecting  tbeir  paesen- 
gers  and  themselves  from  the  dangers  consequent 
upon  a  wreck,  they  may  avail  themselves  of  this 
method,  although  it  may  have  a  tendency  to  lure 
stock  to  the  trade  and  endanger  tbeir  lives. 

3.  If  the  eervante  of  the  railroad  com- 
panj*  in  char^^  of  a  train,  by  exercise  of 
ordinary  care,  can  see  and  save  domestic  animals 
which  have  wandered  on  the  railroad,  it  is  their 
duty  to  do  so;  but  this  duty  must  be  exercised 
consistently  with  the  paramount  duties  they  owe 
to  tne  passengers  on  the  train  under  their  charge. 

(Venz,  J.,  dissents.) 

^Headnotee  by  English,  J. 


(March  2K.lfl88J 

ERROR  to  the  Circuit  Court  for  Logan 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the 
value  of  cattle  alleged  to  have  been  killed  by 
defendant's  negligence.  Recereed, 
The  facts  are  slated  in  the  opinion. 
Mean.  Campbell  ft  Holt  for  plaintiff  in 
error. 

Mr.  J«  B.  Wilkinson,  for  defendant  In 
error: 

If  the  oz  was  on  the  track  when  the  train 
came  in  sight  the  engineer  must  have  seen  him, 
if  keeping  a  proper  lookout,  and  should  have 
resorted  to  the  usual  appliances  for  driving  the 
ox  away  by  giving  the  alarm,  slackening  his 
speed,  and  even  stopping  the  train  if  necessary 
in  order  to  avert  the  injury.  If  the  oz  was 
near  the  track  when  the  train  came  in  sight 
and  started  to  go  towards  it  as  though  to  get 
on  it  then  the  same  duties  devolved  upon  the 
engineer  as  before,  but  so  far  as  the  evidence 
discloses  he  utterly  failed  to  sound  an  alarm  or 
even  to  slacken  his  speed,  much  less  to  stop 
his  train. 

Thornton,  Railroad  Fences  A  Private  Cross- 
ings, p.  474.  §  800;  Alabama  Great  Southern 
R.  Go,  V.  Fmoers,  78  Ala.  244;  Western  R.  Co. 
V.  Laearvi,  88  Ala.  458;  Miseouri  P.  B,  Co.  v. 
Oednep,  44  Ean.  829. 

It  was  held  to  be  negligence  in  a  company  to 
let  salt  remain  on  its  track  after  notice  of  it  or 
after  sufficient  time  elapsed  to  charge  it  with 
notice,  and  the  plaintiff  was  not  guilty  of  con- 
tributory negligence  in  turning  out  his  stock, 
knowing  of  the  salt,  upon  the  commons  ad- 
joining, having  a  right  to  pasture  thereon. 

Brown  v.  Hannibal  db  SL  J.  R,  Co,  ^  Mo. 
App.  894 

So  the  Jury  may  find  the  same  is  tme  if  the 
company  allows  the  salty  water  to  accumulate 
and  attract  cattle. 

Morroto  v.  Hannibal  db  8t.  J,  R.  Oo.  ^  Mo. 
App.  482. 

So  of  hay  left  an  unreasonable  time  at  a  de- 
pot, or  corn,  even  if  put  there  by  a  tenant,  or 
dripping  molasses  at  a  warehouse. 

Schoolings,  St.  Louie,  K  0,  db N.  R  Co.  75 
Mo.  518;  OiUOand  ▼.  Chicago  dk  A.  R.  Co.  19 
Mo.  App.  411;  Page  ▼.  North  Ca/rolina  R,  Co. 
71  N.  0.  222;  LiltU  Rock  dk  Hi.  8.  R.  Co.  y. 
Dick,  52  Ark.  402. 

Eniflish*  J.,  delivered  the  opicioo  of  the 
court: 

This  was  a  civil  action  brought  by  G.  W« 
Eirk  against  the  Norfolk  &  Western  Railroad 
Company,  before  T.  J.  Mead,  a  Justice  of  the 
peace  of  Logan  county,  for  a  wrong  alleged  to 
have  been  committal  by  the  defendant,  in 
which  damages  to  the  amount  of  $800  were 
claimed.  In  the  complaint  filed  before  the 
justice,  the  plaintiff  alleged  that  between  the  Ist 
day  of  October,  1892,  and  the  1st  day  of  March, 
1898,  the  defendant  killed  three  ozen,  an'l 
crippled  another  one.  which  belonged  to  the 
plaintiff,  of  the  value  of  $45  each  for  two  that 
were  killed,  and  $65  for  the  other,  and  $25  for 
the  one  that  was  crippled.    On  the  17th  day  of 


NOTB.— The  above  case  Is  believed  to  be  a  novel 
one  in  respect  to  the  liability  of  a  railroad  oompany 
for  iMlDflT  salt  upon  Its  switches  and  thus  attractiuR 
cattle.  As  to  how  far  the  statutes  can  make  rail- 
82  L.  a  A. 


road  companies  absolutely  liable  for  injuries  to 
cattle,  see  tutte  to  Matthews  v.  8L  Louis  &  8.  P.  B. 
Co.  (Mo.)  25*  L-U.  A.  161. 
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•June,  1808,  the  case  was  heard,  aod  Judf^ment 
rendered  for  the  plaintiff  for  $160,  wilh  1q- 
"terest  till  paid  and  costs.  An  appeal  was  taken 
to  the  circuit  court.  An  amended  complaint 
was  filed.  The  plea  of  not  guilty  was  inter- 
posed. Issue  was  joined.  A  lury  was  waived, 
^aod  the  matters  of  law  ana  fact  were  sub- 
mitted to  the  court,  and  resulted  in  a  finding 
for  the  plaintiff,  and  assessing  his  damages  at 
--$125.  Thedefendantmoyed  the  court  to  set 
aside  Its  finding,  as  contrary  to  the  law  and 
the  evidence,  and  grant  it  a  new  trial,  which 
^notion  the  court  overruled,  and  entered  Judg- 
men  t  for  the  plaintiff.  The  defend  ant  excepted , 
«nd  took  a  bill  of  exceptions,  settins^  forth  the 
evidence  introduced  upon  the  trul  of  said 
<»use;  and  thereupon  the  defendant  applied  for 
-and  obtained  this  writ  of  error. 

Now,  the  injuries  complained  of  occurred 
mi  different  times.  The  evidence  shows  that 
«bout  the  15th  day  of  December,  1892,  the 
plaintiff  found  one  of  his  work  oxen  had  been 
killed,  about  100  yards  below  the  Vinson 
switch,  on  the  Norfolk  ft  Western  Railroad, 
In  Logan  county,  W.  Ya.  The  steer  was 
"tmdly  bruised  up,  and  some  of  its  limbs  broken, 
-and  it  was  lying  by  the  side  of  the  railroad 
<rack.  He  did  not  see  it  killed.  It  was  worth 
440.  This  was  all  of  the  evidence  adduced  in 
regard  to  the  killing  of  this  steer.  The  testi- 
<nony  is  entirely  silent  as  to  the  circumstances 
binder  which  it  was  killed.  So  far  as  appears, 
it  may  have  been  killed  in  the  night,  when  it 
«could  not  have  been  seen.  It  may  have  come 
suddenly  onto  the  railroad  track,  and  no  negli- 
gence could  properly  have  been  imputed  to  the 
-defendant;  and  the  burden  of  proving  negli- 
4^nce  rests  upon  the  plaintiff,  so  that,  as  to  this 
«teer,  the  court  surely  would  not  be  warranted 
sn  assessing  any  dami^res  against  the  defendant. 
Another  one  of  plaintiirs  steers  was  found 
•dead  by  plaintiff,  lying  near  the  railroad  track, 
«bout  two  weeks  after  the  first  one  was  killed, 
4it  the  Breeden  switch,  in  said  county,  on  the 
line  of  said  railroad.  This  steer  had  both  of 
its  hind  le^s  broken,  and  was  lying  on  the 
•awitch.  £ue  identified  the  steer,  but  knew 
nothing  of  the  circumstances  attending  the  kill- 
ing. A  witness,  however,  by  the  name  of 
Ferguson,  who  resides  near  the  Breeden  switch, 
«taie8  that  some  time  in  January,  1898,  he  saw 
an  ox  which  belonged  to  the  plaintiff  struck 
by  a  train  near  said  switch;  that  he  heard  the 
train  coming  down  the  creek,  and  looked  out 
of  the  winaow  of  his  house,  and  saw  some 
oattle  standing  near  the  track;  that  one  of 
plaintifTs  steers  was  struck  and  thrown  off  of 
the  main  track  onto  the  switch.  It  was  badly 
'Crippled,  but'  not  kilted,  and  shortly  afterwards 
It  was  buried  by  the  railroad  hands  working 
on  that  section.  This  train  whistled  Just  before 
-or  about  the  time  it  came  in  sight,  and  was 
running  fast.  He  heard  but  the  one  whistle, 
which  sounded  like  it  was  for  a  whistle  post. 
If  any  other  alarm  was  given  before  the  steer 
was  struck,  he  did  not  hear  it.  He  was  about 
SO  feet  from  the  track  where  the  steer  was 
•truck.  That  stock  could  have  been  seen 
«bout  175  or  200  yards  from  the  direction  of 
^he  approaching  train.  It  was  a  passenger 
"train,  and  did  not  appear  to  slacken  its  speed 
•cither  before  or  after  striking  the  steer.  This 
occurred  in  the  evening.    Now,  it  will  be  per- 


ceived that  the  cattle,  when  ^ecn  by  the  witness 
Fereuson.  were  not  on  the  track,  but  were 
standing  near  it.  He  was  only  60  feet  away, 
and  could  see  the  position  of  the  cattle.  At 
what  time  this  steer  came  onto  the  track,  so  as 
to  be  in  the  way  of  the  train,  does  not  appear. 
He  may  have  been  alarmed  by  the  whistle  or 
the  noise  of  the  approaching  train,  and  have 
attempted  to  cross  the  track.  At  any  rate,  he 
went  on  to  it,  and  his  hind  legs  being  broken 
would  indicate  that  he  was  moving  along  the 
track  in  front  of  the  train,  or  attempting  to 
leave  it  How  near  the  train  was  when  this 
occurred  does  not  appear,  but  it  must  have 
been  very  near,  as  it  was  a  passenger  train,  and 
waa  approaching  rapidly,  while  the  ox  was 
changing  his  position  from  near  the  track  onto 
the  track  itself.  From  this  testimony,  we  may 
readily  infer  that,  when  the  cattle  were  first 
seen  by  the  trainmen,  they  were  near  the  track, 
but  not  on  it,  as  Ferguson  so  places  them  when 
he  heard  the  whistle  of  the  rapidly  approach- 
ing train.  The  cattle  could  have  been  seen, 
say,  for  ^OO  vards;  Ferguson  says,  from  176  to 
200.  A  train  running  at  the  rate  of  twentv- 
five  miles  an  hour  would  run  200  yards  in 
about  15  seconds,  which  would  allow  the  steer 
but  a  quarter  of  a  minute  to  change  his  position 
after  the  train  came  in  sight;  and,  as  the  en- 
gineer states,  the  train  could  not  have  been 
stopped  if  he  had  had  the  entire  900  vards  in 
which  to  stop  after  the  steer  came  on  the  track, 
but,  so  far  as  appears,  he  must  have  stepped  on 
the  track  immediately  in  front  of  the  train, 
and  no  amount  of  diligence  on  the  part  of  those 
in  charge  of  the  train  could  have  prevented 
the  collision  or  the  death  of  the  steer.  Under 
these  circumstances,  we  think  the  court  erred 
in  finding  against  the  defendant  the  value  of 
this  steer. 

About  the  15th  of  January,  1898.  the  plain- 
tiff had  another  steer  killed,  and  a  fourth  one 
crippled,  at  or  near  Vinson  switch,  in  said 
county.  He  did  not  see  it  done.  The  one 
killed  was  found  lying  near  the  track,  and  the 
crippled  one  was  also  found  near  the  railroad 
track.  The  one  killed  was  worth  $40,  and  the 
damage  done  the  crippled  one  was  at  least  $25. 
The  only  testimony  in  regard  to  the  circum- 
stances of  this  last  occurrence  is  that  detailed 
by  one  William  Kirk,  who  states  that  he  was 
working  near  said  Vinson  switch,  hauling  saw 
logs;  that  a  short  time  before  the  killing  of  this 
last  steer  and  crippling  another  at  said  switch, 
about  the  15th  day  of  January,  1898,  some  salt 
had  been  used  at  said  switch*  and  it  attracted 
the  cattle  which  were  being  used  there  to  haul 
saw  logs;  that  the  railroad  at  that  point,  and 
for  some  distance  above  and  below,  was  not 
inclosed  in  any  wav,  there  being  no  station  or 
depot,  only  a  switcn  to  receive  saw  logs  on  the 
cars;  that,  on  that  evening,  he  noticed  the  cattle 
at  the  switch,  licking  where  the  salt  had  been 
used,  and  he  drove  them  away,  fearing  a  train 
would  come  along  and  kill  some  of  them. 
After  driving  them  away,  he  returned  to  his 
log  shanty,  on  the  opposite  side  of  the  creek. 
A  few  moments  afterwards  be  heard  a  train 
coming  down  the  creek,  and  stepped  out  of  his 
shanty,  and  saw  the  engine  run  in  among 
the  cattle,  which  had  returned  and  were 
again  licking  salt  at  the  switch.  Ha  went 
across  to  the  railroad  traciL,  and  found  one  oz 
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killed,  and  one  crippled,  both  of  which  be- 
loDged  to  plaintiff,  tie  describes  the  injuries 
received  by  the  cattle,  and  says  they  were 
both  fuund  near  the  switch,  and  were  pan  of 
the  cattle  which  he  bad  a  short  time  before 
driven  away  from  the  switch.  This  was  at 
or  near  dusk.  The  train  consisted  of  a  loco- 
motive, baggage  car,  and  two  paaseneer 
coaches,  and  was  running  about  twenty  five 
miles  an  hour,  and.  after  striking  the  cattle, 
kept  on  at  the  same  rate  without  stopping. 
Slock  coidd  have  been  seen  a  distance  of  about 
200  or  800  yards  on  the  track  from  the  direction 
in  which  said  train  was  approaching.  If  any 
alarm  was  sounded  by  either  bell  or  whistle, 
he  did  not  hear  it.  Now,  it  will  be  perceived 
that  there  is  no  evidence  that  these  cattle  were 
on  the  track  at  the  time  this  train  came  in 
sight  of  the  switch.  They  bad  been  driven 
away  by  the  witness  Eirk  a  few  minutes  be- 
fore, but  when  they  returned  he  does  not 
know,  and  does  not  state.  He  states  that  he 
saw  the  engine  run  in  among  the  cattle  when 
he  stepped  out  of  his  shanty,  but  when  they 
returned  he  does  not  know  or  say.  So  far  as 
the  evidence  shows,  the  cattle  may  have  gone 
on  the  track  immediately  in  front  of  the  ap- 
proaching train.  If  they  had  been  on  the  track 
sooner,  it  must  be  presumed  that  self-preserva- 
tion, if  nothing  else,  would  have  prompted  the 
trainmen  to  do  their  duty  by  sounding  the 
alarm;  and  the  fact  that  no  alarm  was  sounded 
strongly  indicates  that  nothing  was  seen  on  the 
track;  and  it  is  incumbent  on  the  plaintiff  to 
show  that  the  cattle  were  on  the  track,  and 
were  killed  and  crippled  by  the  negligence  of 
the  defendant. 

It  is  contended  by  counsel  for  the  defendant 
in  error  that  the  use  of  salt  in  thawing  out  the 
switches,  and  thus  preventing  the  accumula- 
tion of  ice  from  throwing  the  train  from  the 
track  or  creating  such  a  liability,  which  had 
the  effect  of  attracting  cattle  to  the  switch,was 
negligence  on  the  part  of  the  plaintiff  in  error, 
and  cites  Brawn  v.  Hannibal  d  St.  J.  R.  Co. 
27  Mo.  A  pp.  894,  and  Marrow  v.  Hannibal  A 
St.  J.  R.  Co.  29  Mo.  App.  432,  in  support  of  his 
contention.  An  examination  of  said  authorities 
however  shows  a  very  different  state  of  facts. 
In  the  first  named  case  the  railroad  company 
allowed  quantities  of  salt  to  be  piled  on  and 
near  its  track,  and  to  remain  there  after  it 
knew  the  salt  was  there,  by  reason  of  which 
a  horse  was  attracted  to  it  and  killed.  In  the 
second  cine,  several  merchants  had  a  refriger- 
ator near  the  railroad  track,  and  the  brine 
running   from  said    refrigerator   caused  the 

§  round  near  the  railroad  to  be  saturated  with 
rlne,  which  attracted  a  cow  to  the  track, 
which  was  killed.  It  was  shown  that  the  rail- 
road had  notice,  and  bad  neglected  to  take  any 
steps  to  correct  it.  and  this  was  held  to  be  neg- 
ligence on  the  part  of  the  railroad,  and  that  it 
was  liable.  It  is,  however,  shown  in  the  case 
under  consideration  that  the  use  of  salt  at 
switches  is  an  absolute  necessity,  to  protect  the 
lives  of  passengers  and  others  that  travel  on 
railroad  trains,  and  not  to  use  it  would,  in  case 
of  accident  roused  by  such  failure,  be  regarded 
as  an  act  of  negligence.  In  the  case  of  Rlaine 
V.  Chettapeake  dO.  RGa.iiW.  Vn.  252  (point 
6  of  syllabus),  this  court  held:  *There  is  no 
law  in  this  state,  of  general  operation,  requir- 
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ing  any  person  to  fence  his  land,  uninclosed* 
but  the  person  who  leaves  his  lands  uninclosed- 
takes  th^  risks  of  intrusions  thereon, by  the  do- 
mestier  animals  of  others  running  at  large,  and 
the  owner  of  such  animals,  in  allowing  them- 
to  run  at  large,  takes  the  risk  of  their  Toss,  or 
of  injury  to  them  by  unavoidable   accident 
from  any  danger  into  which  they  may  happca 
to  wander."    And  in  point  12  the  law  is  thua- 
stated:    "Where  a  railroad  company  leaves  ita- 
railroad  uninclosed,  through  a  country  where- 
domestic  animals  are  allowed  to  be  at  large, 
and  thus  exposed  to  the  casualties  of  the  ani- 
mals getting  upon  the  railway  track,  it  is  the- 
duty  of  the  railroad  company,  through  it» 
agents,  to  use  at  least  ordinary  care  to  avoid 
unnecessary  injury  to  the  animals,  when  found 
in  the  way  of  a  train  on  the  road.    The  first, 
and  paramount  duty  of  the  agents  of  the  com- 
pany is  a  due  regard  for  the  safety  of  the  per- 
sons and  property  in  their  charge  on  the  train^ 
for  which  they  are  held  to  a  high  degree  of  care^ 
and,  so  far  as  consistent  with  its  paramount 
duty,  they  are  bound  to  the  exercise  of  what, 
j  in  that  peculiar  business,  would  be  ordinan^ 
and  reasonable  care  to  avoid  unnecessary  in- 
jury to  animals  casually  coming  upon  their  un- 
inclosed road,  and,  if  the  servants  of  the  rail- 
road company  in  charge  of  a  train  can,  by  the 
exercise  of  ordinary  care,  see  and  save  domes- 
tic animals  which  have  wandered  on  the  rail- 
road, it  is  their  dutjr  to  do  so.  and  for  any 
injury  to  animals  arising  from  a  neglect  of 
such  care  the  company  is  liable  in  damages  to 
the  owner."    See  also  Baylor  y.  Baltimore  S 
0.  R.  Co,  Id.  271,  where  this  court  held  it  to 
be  the  duty  of  the  servants  of  the  railroad  com- 
pany, so  far  as  consistent  with  their  other  and 
paramount  duties,  to  use  ordinary  care  to  avoid 
injuring  cattle  on  the  track.    They  are  bound 
to  adopt  the  ordinary  precautions  to  discoyer 
danger,  as  well  as  avoid  its  consequences  after 
it  becomes  known.    And,  applying  these  prin- 
ciples to  the  facts  and  circumstances  of  thi» 
case,  we  conclude  that  the  court  erred  in  fix- 
ing any  liability  upon  the  defendant  by  reasoa 
of  imputed  negligence  upon  its  part. 

On  appeal,  however,  to  the  circuit  courts 
the  plaintiff  filed  an  amended  complaint,  ii» 
which  he  alleged  Uiat  the  defendant,  on  the 
last  day  of  January,  1893,  unlawfully  killed 
and  appropriated  to  its  own  use  three  oxen  of 
the  plaintiff,  of  great  value,  to  wit,  of  the  yalue 
of  il25;  and  the  testimony  shows  that  one  of 
said  oxen  was  lying  on  the  Breeden  switch^ 
with  both  of  its  hind  legs  broken;  and,  as  it 
was  in  good  order,  he  proposed  to  take  charge 
of  it,  and  use  it  for  beef,  but  the  section  fore- 
man refused  to  let  him  have  it,  and  the  steer 
was  buried  by  said  foreman,  and  workmen 
under  his  control.  The  witness  also  state* 
that  this  steer  was  worth  $60;  but  as  we  cannot 
say  whether  this  valuation  applied  to  the  steer 
in  its  crippled  and  mutilated  condition,  to  the- 
value  of  its  carcass  for  beef,  or  to  the  steer  as  it 
stood  on  the  railroad  when  struck  by  the  train, 
we  are  of  opinion  that  the  circuit  court  had 
before  it  no  data  by  which  to  determine  the 
value  of  said  steer;  and  while  we  are  of  opinion 
that  the  plaintiff  was  entitled  to  something  for 
the  dead  carcass  of  the  steer  demanded  by  him» 
and  refused  by  the  section  boss,  we  cannot  de- 
termine the  amount,  and  the  court  below  wa» 
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not  warranted  on  the  evidence  In  flxing  any 
•moaDt 

For  these  reasons  the  judgment  complained  cf 
muei  be  reversed,  the  finding  set  aside,  and  the 
case  remanded. 

Braimon,  J.,  concurring: 
We  hold  the  company  not  responsible  for 
killing  or  crippling  the  cattle,  but  we  think  it 
*  responsible  for  not  yielding  to  the  owner  one 
of  the  cattle  after  it  was  killed,  and  demanded 
by  the  owner,  and,  as  the  complaint  called  for 
damages  for  its  conversion,  the  plaintiff  ought 
to  have  Judgment  for  that  much  for  its  coo  ver- 
sion. But  no  evidence  showed  its  value  when 
dead,  and  therefore  only  nominal  damages 
oonld  be  given  for  it  As  we  do  not  know 
how  much  to  subtract  for  that  steer  from  the 
amount  of  damages  found  against  the  com- 
pany, and  could  only  subtract  nominal  dam- 
ages, we  cannot  say  the  amount  of  grievance 
to  the  company  is  reduced  below  the  Jurisdic- 
tional amount  of  $100. 

Dent,  J.,  dissenting: 

I  dissent  from  ttie  conclusion  in  this  case, 
for  the  reason  that  In  my  view  of  it  the  plain- 
tilf  was  entitled  to  recover  not  less  than  $80« 
which  would  reduce  the  residue  of  the  recov- 
ery below  the  Jurisdiction  of  this  court,  and 
therefore  the  appeal,  in  an v  event,  should  have 
been  dismissed  for  want  of  Jurisdiction,  in  ac- 
cordance with  the  settled  rule  established  in  the 
case  of  Low  v.  Pickens,  26  W.  Ya.  841,  as  fol- 
lows, to  wit:  "To  give  this  court  jurisdiction 
in  a  cause  involving  matters  simply  pecuniary 
the  record  must  show  not  only  that  the  parly 
r  complaining  has  been  prejudiced  by  the  decree 
or  Judgment  of  the  inferior  court,  but  also  that 
the  amount  in  controversy  in  this  court  exceeds 
the  value  of  $100,  exclusive  of  costs."  In 
short,  every  presumption  in  this  court  is  in  fa- 
vor of  the  Judgment,  and  the  duty  devolves 
upon  the  party  complaining  to  show  that  he  is 
prejudicea  in  excess  of  $100.  If  he  falls  one 
cent  short,  he  is  not  entitled  to  his  appeal. 
Greaih&uee  v.  8am  26  W.  Va.  87;  Neal  v. 
Van  Winkle,  24  W.  Va.  401;  Bm  v.  BurdeU, 
28  W.  Va.  744;  Bymer  v.  Saiekins,  18  W.  Va. 
809. 

But  the  merits  of  this  case  are  with  the  plain- 
tiff. It  is  the  law  that  in  the  country  where 
the  railroad  is  not  fenced,  and  cattle  are  lefrally 
permitted  to  run  at  large,  the  company  must 
nee  at  least  ordinary  care  to  prevent  the  injury 
of  stock  wandering  on  the  track.  The  use  of 
salt  or  anything  else  that  attracts  stock  upon 
the  track  is  not  ordinary  care.  If  the  com- 
pany would  merely  scatter  the  salt  along  its 
tracks  without  excuse  for  so  doing,  no  one 
would  for  an*lnstant  pretend  that  such  conduct 
was  not  negligence,  in  the  highest  degree  crim- 
inal, creating  a  nuisance  or  trap  to  lure  such 
domestic  animals  whose  systems  crave  salt  to 
their  certain  destruction.  The  company  hav- 
ing done  this  the  question  is.  Has  it  furnished 
an  unavoidable.  Justifiable,  and  reasonable  ex 
cuse  for  so  doing?  It  introduced  a  witness 
Moloney,  who  testified,  "that  he  was  in  the 
employ  of  the  defendant  as  road  supervisor 
on  the'  Eenova  division  of  said  railroad,  from 
Kenova  to  the  mouth  of  the  Pigeon;  that 
the   road   where  the  injuries  complained  of 
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occurred   was  under  his    supervision;   that 
in   cold,  frozen,   snowv   weather   the  fro£8 
at  switches  along  said  line  of  railroad  would 
get  frozen  up,  and  would  become  danger- 
ous to  run  trains  along  said  road;  that  there 
had  been  some  cold,  snowy  weather  in  Decem- 
ber, 1892,  and  that  he  applied  to  the  superin- 
tendent of  the  division  for  salt  to  apply  to  said 
switches,  by  which  means  they  could  be  kept 
open,  to   avoid   danger   to   running   trains; 
that  the  superintendent  refused  to  send  it,  un- 
less it  was  absolutely  necessarv  to  use  it,  as  the 
use  of  it  would  attract  stock;  tnat  some  time  in 
January,  during  a  severe  spell  of  weather,  it 
became  abeolutelv  necessary  to  use  salt,  for  the 
safety  of  the  trains,  and  several  barrels  were 
sent  to  him  to  use  along  his  division,  and  that 
he  distributed  it  along  the  line  of  said  road,  to 
be  used  at  the  switches  and  stations,  and  it  was 
so  used,  part  of  it  being  used  at  the  said  Bin- 
son  switch  prior  to  the  killing  and  crippling  of 
the  steers,  about  January  15,  1898;  that  th. 
use  of  said  salt  was  absolutely  necessary  for 
safety  to  trains;  and  that  there  was  no  substi- 
tute for  it"    This  testimony  shows  that  the 
company  were  fully  aware  of  the  danger  of 
using  salt,  but  the  witness  says  that  its  use  was 
absolutely  necessary  to  keep  the  frogs  and 
switches  free   from   ice  and   snow  in  cold 
whether,  and  that  there  was  no  substitute  for 
it    Admitting  this  to  be  true,  then  it  was  the 
duty  of  the  company,  in  using  it,  to  provide 
against  the  danger  thereof,  by  providing,  by 
necessary  fencing  or  watchmen,  to  keep  stock 
away  from  it,  not  only  for  the  safety  of  the 
stock,  but  of  the  trains  and  passengera  under 
its  control;  for  stock,  dead  or  alive,  may  derail 
a   train  as   well  as  ice  or   snow,  and,  if  a 
train  should  have  been  thtis  derailed,  could  the 
company  have  escaped  liabiltty  to  injured  pass- 
engera by  showing  that  the  salt  which  at- 
tracted the  stock,  and  caused  the  accident,  was 
necessarily  used  in  providicff  for  their  safety? 
Such  a  plea  would  be  treated  as  ridiculous,  on 
the  theory  that  the  company,  in  providing 
against  a  lesser  evil,  had  no  right  to  incur  a 
greater,  but  that  it  also  should  have  provided 
against  the  greater  if  it  was  In  its  power  to  do 
so;  and  it  certainly  was  at  small  expense,  com- 
paratively, at  least,  to  the  risk  it  was  assuming. 
In  deciding  such  questions  because  of  the  testi- 
mony of  witnesses,  the  court  cannot  devest  itself 
of  good  common  sense.    It  is  plain  to  be  seen 
that  while  the  witness  says  the  use  of  the 
salt  was  absolutely  necessary  and  that  there 
was  no  known  substitute  for  it,  yet  that  the 
real  object  in  its  use  was  to  avoid  the  addi- 
tional expense  caused  by  the  necessary  labor 
involved  in  keepiner  the  frogs  and  switches 
free  from  ice  and  snow  in  cold  weather.    In 
other  words,  it  was  a  "penny  wise  and  pound 
foolish"  policy,  causing  the  unnecessary  de- 
struction of  other  people's  property,  and  in- 
creasing the  dangers  to  its  trains  and  passen- 
gera, which  could  have   been  avoided  by  a 
small  outlay,  less  than  the  expense  of  defend- 
ing this  suit;  for  it  alone  will  cost  the  com- 
pany more  than  sufficient  to  have  kept  these 
particular  frogs  and  switches  free  and  clean 
from  snow  and  ice,  and  properly  lubricated,  by 
manual  labor,  for  many  winten,— or  If  the 
salt  was  absolutely  necessary,  which  sounds 
like  mere  foolisbness  to  an.  untutored  savage. 
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at  least,  to  have  kept  a  man  on  guard  for  niaDy 
cold  Dighta  and  dajs,  and  secured  the  plaintiff 
and  others  from  the  loss  of  their  stock,  and 
avoided  a  decision  hj  this  court  of  that  as  law 
which  must  be  repugnant  to  the  sense  of  jus- 
tice of  every  reasonable  man  not  learned  in  the 
intricacies  of  railroad  Jurisprudence.  To  say 
that  the  use  of  salt  Is  the  only  cdOTective  mode 
of  freeing  frogs  and  switches  from  ice  and 
snow  in  cold  weather  is  to  close'our  eyes  to  or- 
dinaiT  human  experience.  But  to  say  that  the 
use  of  salt  is  the  only  effective  mode  of  free- 
inff  froKS  and  switches  from  ice  and  snow  in 
oold  weather  without  an  additional  expense 
for  manual  labor  and  proper  lubricants  is,  no 
doubt,  true.  If  the  company  adopts  the 
cheaper  of  two  modes  to  accomplish  the  same 


purpose,  it  is  no  more  than  Justice  to  require 
It  to  provide  against  the  increased  danger,  oc- 
casioned by  its  choice,  to  the  property  of  others. 
If,  necessarily,  I  must  maintain  for  my  owq 
benefit  that  which  may  be  a  nuisance  to  my 
neighbors,  and  I  can  provide  against  its  dan- 
gerous character,  it  is  mv  duty  to  do  so,  or  be 
responsible  to  my  neighbor  for  his  loss  result- 
ing from  my  neglect.  The  company  knew 
that  the  use  of  the  salt  in  this  instance  would 
result  lust  as  it  did.  It,  by  a  small  additional 
expenditure  of  labor  and  money,  could  have 
provided  against  it.  This  it  failed  to  do,  and 
therefore  it  should  be  made  to  pay  the  damage. 
In  my  opinion,  the  judgment  Is  ]ust»  and 
shoula  be  affirmed. 
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CARSON-RAND  COMPANY.  AppL, 
Meyer  J.  STERN  et  a/..  BespU. 

«<UB  Mo.  8SLf 

An  aetloB  by  a  foreign  corporation  which 
had  not  at  the  time  of  commeoolnir  it  complied 
with  the  statutory  requirements  to  enable  it  to 
do  business  in  the  state  will  not  be  dUtmlsaed  on 
motion,  if  at  the  time  of  the  motion  it  has  so  com- 
plied, under  a  statute  providing  that  foreicrn  cor- 
porations which  have  not  complied  with  the  re- 
quirements cannot  **maintain**  any  suit  or  action 
in  the  state. 

(June  26, 180S.) 

APPEAL  bv  plaintifr  from  a  jud^^ment  of 
the  Circuit  Court  for  the  City  of  St.  Louis 
In  favor  of  defendants  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  for  goods 
sold  and  delivered.    lietersed. 

The  facts  are  stated  in  the  opinion. 

Megitrs.  Boyle  Sb  Adams  and  William  A. 
Kinnerkf  for  appellant: 

The  act  of  April  21,  1891,  is  highly  penal 
and  must  be  strictly  construed. 

State,  Clinton  (Jaunty,  v.  Chicago^  R.  I.  d 
R  B.  Co.  19  Mo.  Apo.  104;  PamA  v.  Missouri, 
E.  A  J,  B.  Co.  68  Mo.  284;  State  v.  Bryant,  90 
Mo.  584. 

The  agreed  facts  show  no  failure  to  comply 
with  the  conditions  of  this  law  or  no  failure  to 
compiv  with  this  act. 

Livingston  v.  Stickles,  7  Hill.  265;  CaCin  y. 
Springfield  F,  Im,  Co.  1  Sumn.  489;  1  Piatt, 
Leases,  p.  116;  Jackson,  Steven*,  v.  Silvernail^ 
16  Johns.  278. 

Plaintiff  complied  with  the  requirements  of 
S  2  of  the  act  after  instituting  this  suit  and  be- 
fore the  return  day  and  before  the  defendant 
filed  the  motion  to  dismiss;  and  this  was  sutfi- 
cient  to  entitle  it  to  maintain  this  suit. 

Towne  v.  Bou)ers,  81  Mo.  497;  West  v.  Oiti- 
tens  Ins.  Co,  27  Ohio  St.  1,  23  Am.  Rep.  294; 
Oatlin  v.  Springfield  K  Ins.  Co.  supra;  Mar- 
tindale,  Cont.  §§  99,  126,  885,  889;  Bush  v. 

NoTB.~As  to  the  exclusion  or  recoffnitloa  of  for- 
eign  corporations,  see  extensive  note  to  Cone  Ex. 
port  *a  On.  ▼.  FooloCS.  G^ti  L.  B.  A.  S89. 
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F^rost,  49  Iowa,  188;  BaU  T  Keokuk  S  If.  F. 
B  Co.  71  Iowa,  806;  Biood  ▼.  Harrington,  8 
Pick.  658;  Huttig  Bros.  Mfg.  Co.  ▼.  Denny 
Hotel  Co.  6  Wash.  122. 

Mr.  Gustave  L.  Stem*  for  respondents. 

A  corporation  created  by  one  state  can  exer- 
cise none  of  the  functions  or  privileges  con- 
ferred by  its  charter  in  any  other  state  of  the 
union  except  by  the  comity  and  consent  of 
the  latter. 

Paul  ▼.  Virginia,  75  U.  S.  8  Wall.  168.  !• 
L.  ed.  857;  Dueat  v.  Chicago,  77  U.  a  10  Wall 
410,  19  L.  ed.  972;  Chicago  L.  Ins.  Co.  v. 
Ifeedles,  118  U.  S.  574,  28  L.  ed.  1084. 

The  act  of  April  21,  1891,  is  not  a  yfolation 
of  art.  1.  §  8,  ci.  8,  of  the  Constitution  of  the 
United  States,  declaring  that  "Congress  shall 
have  power  to  regulate  commerce  with  foreign 
nations  and  among  the  several  states  and  with 
the  Indian  tribes.'^ 

Davie  d  B.  Bldg.  dVfg.  Co.  Y.Dix,  64 Fed. 
Kep.  406;  Pembina  Console  Silver  Min.  d  M. 
Co.  V.  Pennsylrania,  125  U.  8.  181,  81  L  ed. 
650,  2  Inters.  Com.  Rep.  24;  Paul  v.  Virginia, 
75  U.  8.  8  Wall.  168,  19  L.  ed.  857;  Pacific 
Eitp.  Co.  V.  SeibeH,  142  U.  8.  889,  85  L.  ed. 
1085,  8  Inters.  Com.  Rep.  810;  Crutcherv.  Ken- 
tucky, 141  U.  8.  47,  85  L.  ed.  649. 

The  act  of  April  21,  1891.  is  not  a  violation 
of  art.  4,  §  2,  cl.  1,  of  the  Constitution  of  the 
United  States  declaring  that  "the  citizens  of 
each  state  shall  be  entitled  to  all  privileges  and 
immunities  of  citisens  in  the  several  states.** 
Corporations  are  not  citizens  within  the  mean- 
ing of  this  clause  of  the  Constitution. 

Paul  V.  Virginia^  and  Pembina  Consol. 
Silver  Min.  d  M.  Co.  v.  Pennsylvania,  supra; 
Dvcot  V.  Chicago,  77  U.  8.  10  Wall.  410,  19  L. 
ed.  972. 

The  appellant  failed  to  comply  with  the  re- 
quirements of  the  act  of  April  21, 1891,  before 
filing  this  suit;  the  suit  was  tlierefore  properly 
dismissed  upon  the  motion  of  defendants. 

Pierce  Stetrm  Heating  Co.  v.  A.  Siegel  Gas 
Fixture  Co.  60  Mo.  App.  148:  MiUiamsY.  Seul- 
lin,  59  Mo.  App.  80;  Neuehatel  Asphalt  Co.  v. 
JVeiff  York,  9  Misc.  876;  Walter  A.  Wood  Mow- 
ing Maeh.  Co.  v.  CaldtceU,  54  Ind.  270,  28  Am. 
Rep.  641;  Domestic  Sewing  Maeh.  Co.  v.  Hat- 
fiOd,  58  Ind.  187;  Daly  ▼.  National  L.  Ins.  Co. 
64  Ind.  1;  Singer  Mfg.  Oe.  v.  Brvwit,  IdL  548; 
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ChrUtian  t.  American  FretMd  Land  Mortg. 
Co.  89  Ala.  198;  Dundee  Mertg.  dk  T.  Inteet. 
Co.  ▼.  HiMn,  96  Ala.  818;  2  Cook,  Stock  & 
Btockholdert,  8d  ed.  §  894.  and  cases  cited  in 
note  2:  2  Morawetz,  PrlT.  Corp.  2d  ed.  $§  661- 
665,  959,  960,  and  cases  cited;  TrattOerit  Ine. 
Co.  r.  Heath,  95  Pa.  888;  Cineinnnti  Mvt. 
Beam  Aeeur.  Oo.  ▼.  BeeenVud,  65  DL  85,  8 
Am.  Bep.  626;  Hatoorth  v.  Monigomery,  91 
Tenn.  16:  Carp-Lombard  Lumber  Co,  ▼. 
2%omae,  92  Tenn.  687. 

This  suit  was  properlj  dismissed  even 
thongb  respondent  complied  with  the  law  sub- 
sequent to  the  filing  thereof.  The  suit  was 
prematurely  brouffht  and  must  abate. 

NeuchatA  AephaH  Oo.  v.  JSfine  York,  Gary- 
Lombard  LumJSer  Oo.  ▼.  Thamae^  Hawtrih  ▼. 
Montgomery^  and  dinger  Mfg.  Oo.  t.  Brown, 
eupra;  Farriar  v.  New  Engkmd  Mortg.  Seeur. 
Co.  88  Ala.  276. 

Barel»7»  J.,  delivered  the  opinion  of  the 
court: 
,  PlaintiH  brought  an  action  against  defend- 
ants Auffust  26, 1898,  to  recover  upon  certain 
notes  and  accounts  for  coods  sold  and  deliv- 
ered, amounting  toatotd  of  more  than  $8,400. 
The  action  was  in  usual  form,  accompanied 
with  an  attachment  under  which  some  prop- 
crtT  of  defendants  was  seized  on  the  same  day. 

The  summons  was  served  on  defendants, 
September  11,  1898. 

The  writs  were  returnable  to  the  October 
term,  1898.  At  that  time  the  defendants  ap- 
peared, and  moved  the  court  to  dismiss  the 
cause  on  the  ground  that  the  plaintiff  had  omit- 
ted to  comply  with  the  conditions  prescribed  by 
the  act  of  1891,  concerning  foreign  corpora- 
tions (Laws  1891,  p.  75).  The  motion  specified 
the  particular  facts,  showing  the  alleged  omis- 
sion. But  it  is  not  necessary  to  recite  them  at 
the  moment 

The  trial  court  sustained  the  motion  and  dis- 
missed the  cause.  The  plaintiff  appealed  after 
the  usual  formalities. 

The  motion,  which  formed  the  basis  of  the 
Judgment  on  the  circuit,  was  submitted  on  an 
agrMd  statement  of  facts.  We  need  not  quote 
It  at  length.  The  substance  of  it  is  that  the 
plaintiff  was  a  corporation,  duly  organized 
nnder  the  laws  of  Iowa,  at  all  the  dates  men- 
tioned in  the  case,  and  that  it  had  not  com- 
plied with  the  requirements  of  g  2  of  the  act 
of  1891,  before  beginning  this  action. 

After  the  action  was  brought,  the  company 
did  comply  fully  with  said  act  in  every  partic- 
ular, September  6, 1898,  lon«  before  any  mo- 
tion, answer  or  plea  was  filed  by  defendants. 
On  the  date  last  mentioned  the  company  re- 
ceived from  the  secretarv  of  state  the  certifi- 
cate of  authority  to  do  business,  described  hi 
the  2d  section  of  the  act 

On  these  facts  the  question  is  whether  or  not 
the  omission  of  the  company  to  meet  those  re- 
quirements, before  action  brought,  totally  de- 
feats its  right  to  maintain  the  action. 

The  terms  of  the  statute  thus  brought  under 
construction  are  found  in  the  8d  section,  which 
provides  that  all  such  corporations,  which 
shall  neglect  or  fail  to  comply  with  the  condi- 
tions of  the  law,  shall  be  subject  to  a  fine  of 
not  less  than  $1,000  to  be  recovered  before  any 
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coutt  of  competent  Jurisdiction;  ".  .  ..In  adr 
dition  to  which  penalty,  ...  no  foreign  cor- 
poration, as  above  defined,  which  shall  fail  to 
comply  with  this  act,  can  maintain  any  suit  or 
action,  either  legal  or  equitable,  in  any  of  the 
courts  of  this  state,  upon  any  demand,  whether 
arising  out  of  contract  or  tort." 

At  uie  Ume  the  motion  to  dismiss  was  filed, 
plaintiff  bad  fully  met  the  demands  of  the  law. 
But  it  did  not  meet  them  before  beginning  the 
action.  That  is  all  there  is  in  the  objection 
to  the  proceeding  as  made  by  the  motion  to 
dismiss. 

The  statute  does  not,  in  express  terms,  for- 
bid the  bringing  of  an  action  by  such  a  com- 
pany. It  declares  tiiat  it  cannot  "maintain** 
an  action,  not  having  complied  with  the  law. 

What  was  the  paramount  object  of  the  en- 
actment? Not  to  exclude  such  concerns  from 
participation  in  the  business  done  in  Missouri; 
but  to  compel  a  compliance  with  certain  con- 
ditions bv  them.  Those  conditions  were  im- 
posed with  a  view,  probably,  to  please  foreign 
and  domestic  companies  on  a  footing  of  equal- 
ity in  the  field  of  commerce. 

The  object  of  the  law  was  rather  to  induce 
observance  of  those  conditions  than  to  deprive 
any  foreign  corporation  of  a  right  of  action,  or 
other  property. 

Keeping  the  general  purpose  of  the  law  in 
view,  what  are  we  to  understand  by  the  word 
"maintain,''  as  used  in  the  8d  section?  As  its 
structure  suggests,  it  signifies,  literally,  "to 
hold  bv  the  hand;"  hence  (in  ordinaryuse)  *'to 
uphold,  to  sustain,  to  keep  up."  While  in 
pleading  It  is  defined  to  mean,  "to  support 
what  has  already  been  brought  into  existence." 
Anderson,  Law  Diet. 

It  is  nothing  new  to  the  law  that  a  party  may 
maintain  an  action,  although  at  its  outset  a 
legal  barrier  to  it  existed.  Thto  is  illustrated 
by  the  law  touching  the  defense  of  another  ac- 
tion pending,  which  defense,  though  good 
when  put  of  record,  may  be  defeated  by  a  dis- 
missal of  the  prior  action  and  a  statement  of 
that  fact  by  way  of  reply  to  the  answer  con- 
taining that  defense.  Warder  v.  Eenry  (1898)^ 
117  Ma  680;  1  Enc.  PL  ft  Pr.  765. 

It  is  not  necessary  at  this  time  to  consider 
whether  this  statute  should  receive  a  broad  or 
narrow  construction  at  our  hands,  or  whether 
it  should  be  viewed  as  penal  or  remedial.  It 
certainly  must  have  a  fair  and  reasonable  read- 
ing, and  should  not  be  enlarged  bevond  ita 
natural  meaning  to  accomplish  the  forfeituxe 
of  a  right  of  action. 

No  corporation,  having  failed  to  obey  this 
law.  can  maintain  an  action.  The  corollary  is 
that,  when  it  has  complied,  it  may  maintain  the 
action.  The  prohibitory  command  does  not 
reach  the  right  to  begin  the  action.  We  should 
not  broaden  the  language  to  destroy  that  right. 
There  is  a  well  defin^  distinction  between 
beginning  and  maintaining  an  action,  viewed 
with  reference  to  the  facta  of  the  controversy 
now  before  us. 

We  are  bound  to  assume  that  the  word 
"maintain"  was  chosen  to  express  tbe  exact 
shade  of  meaning  intended  by  the  lawmakers. 
It  does  not,  with  ita  present  context,  seem  to 
us  to  include  also  the  word  "begin."  FhH- 
pott  V.  Jonei  (1884)  2  Ad.  ft  £1.  41. 
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We  are  of  the  opioion  that  the  learned  trial  l     The  Judgment  ie  rewreed  and  the 
Judge  was  in  error  in  suBtaining  tbe  motion  to  I  manded  for  further  proceedings, 
dismiss,  under  the  terms  of  tbe  law,  without 

entering  into  anv  of  the  constitutional^ques- 1     Brace*  Ch.   J.,   and 
lions  as  to  its  validity,  I  Robinson*  JJ.,  concur. 
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Elmer  CARPENTER  ei  al.  ,Plffe.  in  Ehrr.^ 

V. 

Maiy  E.  LINGENFELTER  et  ai. 

(43  Neb.  728.) 

^1.  When  a  partyt  on  erosa-ezanilnation« 
mmkm  a  witneas  an  immaterial  or  irrele- 
vant question,  be  Is  bound  by  tbeeyidenoe  so 
elicited,  and  caonot  rebut  it  by  other  witnesses. 

*  Headnotas  by  Nobtal,  Cb.  J. 


8.  The  doetrine  of  aeoession  of  prop» 
erty  applied  where  one  has  wilfully,  as  a  tres- 
passer, uiKen  the  property  of  another,  and  al- 
tered it  in  substance  or  form  by  his  own  labor. 
Where,however,  the  appropriation  was  through  a 
mistake  of  fact,  and  labor  has  been  expended 
upon  It  which  converts  It  into  something  very  dif- 
ferent from  the  orlirinal  article,  and  irreatly  in- 
creases Its  value,  and  the  value  of  the  original  ar- 
ticle is  insiflrnificant  in  comparison  with  the  new 
product,  the  title  to  the  property  in  its  converted 
form  will  pass  to  the  person  who  has  thus  ez- 


JUcfiEi'-TUltby  aceesaion  to  crept,  frutt^  and  tim' 
ber,  vjrongtuUu  severed. 

T.  Oeneral  doctrine. 

n.  When  eevered  under  bona  fide  belief  of  iUle. 
ILL  When  eevered  and  converted  vrith  ufronafuL  in- 
tent, 
rv.  DtHtinouUihabUthouoh  changed  or  mixed* 
v.  When  article  changed  by  process. 
VL  PoeUion  ofpurchaeer. 

y  IL  When  title  in  tir  derived  from  the  etatee  or  the 
United  States. 
Cpon  the  question  of  injunction  against  trespass 
to  cut  timber,  see  note  to  Oamey  v.  Hadley  (Fla.)  22 
L.B.  A.2H8. 

As  to  liability  of  tenant  in  common  to  action  of 
trover  for  crops  or  other  property,  see  note  to 
WaUer  v.  Bowliag(N.  a)  12  L.  B.  A.  28L 

As  to  fruit  on  overhanging  branches,  see  note  to 
Hiokey  ▼.  Michigan  C.  R.  Go.  (Mich.)  31 L.  R.  A.  729. 
The  doctrine  as  applied  m  the  principal  case  of 
Carpbnter  v.  LaoExnnajrsst  is  in  accord  with  the 
prior  decisions  upon  the  question,  and  fully  estab- 
lishes the  principles  therein  laid  down. 

L  General  doctrine. 

m 

Accession  has  been  defined  as  a  manner  of  ac- 
quiring property  in  a  thing  which  becomes  united 
with  that  which  a  person  already  possesses.  Biather 
▼.  Chapman,  40  Ckinn.  882, 16  Am.  Hep.  48, 48. 

In  Zeller  v.  Southern  Yacht  Club,  84  La.  Ann.  887, 
638,  it  is  said  that  accession  is  that  which  is  un1tf>d 
to.  or  incorporated  wltb,  the  property,  and  under 
certain  conditions  belongs  to  the  owner  of  the 
property  to  which  It  has  t)eoome  united,  the  term 
being  generally  applied  to  what  Is  united  to  the 
property  by  artificial  means. 

And  in  speaking  of  rights  by  '^accession**  the 
authorities  generally  mean  accession  of  other  ma- 
terials as  well  as  skill  or  labor.  Lampton  v.  Pres- 
ton, 1  J.  J.  Marsh.  454, 19  Am.  Deo.  104. 

Title  to  personal  prop«*rty  may  be  acquired  by 
accession,  but  to  acquire  title  by  accession  the  ac- 
cessory thing  must  be  united  to  the  principal  so  as 
to  constitute  part  and  parcel  of  lU  Mather  v. 
Chapman,  supra. 

The  general  rule  Is,  that  the  owner  of  property, 
whether  the  property  be  movable  or  immovable, 
has  the  right  to  that  which  is  united  to  it  by  acces- 
sion or  adjunction.  Pelrce  v.  Ooddard,  22  Pick. 
668, 88  Am.  Deo.  764. 

And  the  title  applies  not  only  to  what  is  produced 
by  one*s  own  property,  but  also  to  that  which  is 
united  to  It,  either  naturally  or  artlfldally.  Baton 
▼.  Munroe,  62  Me.  68. 

The  right  may  accrue  whenever  materials  belong- 
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Ing  to  several  persons  are  united  by  labor  Into  a 
single  article;  and  the  ownership  of  an  article  so 
formed  is  In  the  party  to  whom  the  principal  part 
of  the  materials  belonged.  Ibid.;  Puldferv.  Page, 
83  Me.  404, 64  Am.  Deo.  582. 

The  rights  of  the  parties,  however,  are  made  to 
depend  to  a  great  extent  upon  the  Intent  with 
which  the  conversion  of  tbe  property  has  been 
brought  about.  Lake  Shore  ft  M.  B.  B.  Oo.  v* 
Hutchins,  St  Ohio  St.  571, 80  Am.  fiep.  6SB. 

The  general  doctrine  of  accession,  and  the  foun- 
dation upon  which  it  rests,  is.  Did  the  party  have 
knowledge  that  he  was  violating  the  rights  of  an- 
other, and  deliberately  disregard  such  tighta. 
Baker  v.  Melsoh,  29  Neb.  227. 

The  animus  of  the  taking  and  conversion  Is  an 
Important  element,  and  if  the  parties  taking  it  did 
so  with  a  knowledge  that  they  had  no  right,  they 
obtain  no  title,  although  by  the  mannfScture  of 
such  article  they  change  its  Identity.  Lake  Shore 
ft  M.  S.  R.  Co.  V.  Hutchins,  eupm. 

Therefore  the  motive  which  prompted  the  act  of 
the  defendant,  whether  bona  fide,  or  actuated  by 
wilfulness  and  a  disregsrd  of  the  rights  of  othera, 
should  be  considered.  Heard  v.  James,  49  Miss.  281 

And  this  is  so  for  the  reason  that  tbe  law  makes 
a  distinction.  In  acquiring  title  to  property  by  ac- 
cession, between  a  wilful  and  Involuntary  wrong- 
doer, and,  B6  it  will  not  permit  any  man  to  take  ad- 
vantage of  his  own  wrong,  so  theformer  can  never 
acquire  any  title,  however  great  the  change 
wrought  in  the  original  article  may  be,  while  the 
latter  may  acquire  such  title.  Gray  v.  Parker,  88 
Mo.  160, 166;  Hyde  v.  Cookson,  21  Barb.  02, 104. 

There  are  two  comprehensive  and  fundamental 
rules  pervading  all  the  authorities  consulted,  on 
the  doctrine  of  accession  and  of  speciflcarion; 
from  the  first  of  which  it  Is  not  known  that  there 
are  any  exceptions,  and  from  the  last  of  which,  it 
is  believed  there  cannot  be  many.  These  rules  are: 
(1)  That  no  trespasser,  who  takes  property  of  an- 
other wantonly  and  without  the  owner's  consent, 
can  ever  acquire  a  right  to  it,  by  any  ^^accessioo** 
or  ^*speciflcation,**  whatsoever;  <2)  when  the  prop- 
erty of  one  comes  to  the  possession  of  another,  iu- 
nocently,  he  may  acquire  the  right  to  it.  if  by  **ao- 
oession**  or  ''specification*'  the  species  be  changed. 
Lampton  v.  Preston,  1  J.  J.  Marsh.  450, 10  Am.  Dea 
104. 

Every  case  must,  however,  depend  upon  its  own 
peculiar  circumstances,  with  only  this  guide,  that 
the  case  must  be  an  extreme  one,  which  will 
authorize  an  exception  to  the  general  rule.    UM. 

In  the  above  case  it  was  stated  that  the  rule  for 
these  cases  was  arbitrary,  and  must  depend  upon  a 


180i. 


Gabpbntbb  t.  Lingenfbltbb. 


428 


pended  hli  labor,  the  orf^flDal  owner  to  recover 
-    the  vatae  of  the  ortglnal  artiole. 

&   The  owner  of  property  which  has 
been  tabken  by  ftaother  in  i^ood  ftklth* 

lielleyioff  be  had  a  right  to  do  so,  may  reooyer  the 
▼alue  of  the  property  at  the  time  of  the  oon  ver- 
■lOD,  and  not  the  value  after  the  eame  baa  been 
improved  by  the  other*s  labor  and  sUlL 

(Noyember  80,  UM^ 

ERROR  to  the  District  Court  for  Pierce 
County  to  reyiew  a  Jadf^meDt  in  fayor  of 
•defendants  in  an  action  brought  to  recover 
{Nwaeasion  of  certain  hay.     Retened. 
The  facta  are  stated  in  the  opioion. 
Mestn.  O.  J.  Frost,  W.  W.  Qnivey,  and 
"Wicton  ft  Whitham  for  plaintiffs  in  error. 
Mhtn.  O.  T.  Kelley,  J.  B.  Smith,  and 
Triek  ft  Dolesal  for  defendants  in  error. 

Nerval*  Cb.  J.,  delivered  the  opinion  of 
4be  court: 

This  is  an  action  in  replevin  by  Elmer  Car- 


penter, John  Carpenter,  and  I.  W.  Peed  aeainst 
Mary  E.  Lingenfelter  and  D.  C.  Lingenfelter, 
to  recover  the  possession  of  157  tons  of  hay. 
The  property  was  taken  under  the  writ  and  pos- 
session thereof  delivered  to  the  plaintiffs.  The 
defendants  recovered  a  verdict  and  Judgment 
for  the  yalue  of  the  bay,  in  the  sum  of  $850, 
and  $5  damages  for  withholding  possession. 
The  plaintiffs  prosecute  a  petition  in  error. 

The  testimony  introduced  by  the  plaintiffs 
tends  to  show  that  one  Hugh  Spencer,  who  was 
the  owner  of  the  8e.  W.  i  of  Sec.  28.  T.  27,  R.  8, 
in  Pierce  county,  by  his  authorized  agent,  R 
J.  Spencer,  rented  the  same  to  the  plaintiff  I. 
W.  Peed  for  the  year  1889  at  a  rental  of  $25; 
that  in  April,  1890,  R.  J.  S|  encer  bad  a  con- 
versation with  Peed  about  renting  him  the  land 
for  that  year,  in  which  conyersation  the  former 
told  the  latter. that  if  he  would  pay  the  taxes 
on  the  quarter  section  he  could  haye  the  use  of 
the  land  for  1890,  and  Peed  replied  that  he 
would  take  the  land  if  he  could  keep  the  cattle 
off;  that  subsequently  Peed  made  a  contract 


eoanddJfloretlon,  exerolwd  on  the  peculiar  ciroum- 
etanoee  of  each  lodlvldoal  case,  and  tbat  therefore 
e  decision  In  one  case  could  not  be  conolusiye 
Authority  for  any  other  case  of  different  droum- 
«tanoeii;  and  further,  that  it  was  not  the  excess  of 
the  artlllcial  over  the  natural  value,  but  the  decree 
<it  such  excess*  that  was  the  controlling:  principle 
in  Buoh  cases,  which  degree  was  not  and  could  not 
be  asoertalned  with  precision,  and  therefore  the 
Hieotaion  could  not  be  expected  to  present  an  exact 
•conformity  to  any  well-defined  principle;  and 
further,  that  all  that  could  be  known  was  that 
when  the  disproportion  of  the  value  of  the  mate- 
-vlal  to  that  of  the  product  was  so  great  as  to  Im- 
preas  on  the  mind  the  Justice  of  considering  the 
material  as  accessory,  and  the  products  of  the  op- 
•erator  as  the  substantive  species,  the  thing  be- 
longed to  the  producer  of  the  new  species. 

So,  if  the  materials  of  one  person  are  united  to 

ithe  materials  belonging  to  another  by  the  labor 

of  the  latter,  wbo  furnishes  the  principal  materials, 

the  property  In  the  Joint  product  is  in  the  latter  by 

vight  of  aooesBlon.   Ibid, 

But  to  acquire  a  title  by  acoesrioo,  not  only  must 
the  commixture  be  bona  fide,  but  the  materials, 
which  belong  to  another,  must  be  Incapable  of  te^ 
inu  restored  to  him  in  their  original  form:  a  mate- 
rial must  not  possess  all  Its  original  distinctive 
•qualities,  as  if  It  does  tbere  has  been  no  specific 
•change  in  the  nature  or  elements  of  the  thing. 
IbUL 

There  is  no  forfeiture  of  ownership,  except  where 
one  wilfully  mtermingleshis  property  with  that  of 
-another,  or  intermingles  it  so  that  it  l)ecome8  im- 
poaslble  to  distinguish  what  k)eloogs  to  one  and 
what  to  tbe  other.    Allen  y.  Kirk,  81  Iowa,  658. 

Where  the  facts  show  an  agreemeot  between  the 
plaintiff  and  another  for  the  working  of  the  land 
upon  shares,  and  ouster  by  the  defendant  who 
JbarTceted  and  removed  the  wheat  and  rye  sown  by 
the  party  working  on  shares  with  the  plaintiff,  poe- 
•esslon  being  afterwards  retaken  by  the  plaintiff, 
it  was  held  tbat  replevin  would  not  lie,  but  tbat 
the  proper  remedy  was  by  action  trespass  qttare 
-^Hauaum  f regit  DeMott  v.  Hagerman,  8  Cow.  230, 
IB  Am.  Bee.  443. 

n.  When  severed  under  bona  fide  belief  of  tUle, 

Where  tbe  plaintiff  shows  title  In  himself,  and 
there  Is  evideoce  leading  to  the  conclusion  that  the 
•defendant  baji  severed  tbe  property  in  question  In 
tgoo6  taitb.  believing  himself  to  be  the  owner,  the 
-^luestion   whciber  be  so  severed  the  propertv  in 
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question  in  good  faith  under  the  iMlief  that  he  was 
the  owner  of  the  property  should  be  left  to  the 
Jury.    Hungerford  y.  Kedford,  29  Wis.  845. 

In  Gates  v.  Rifle  Boom  Go.  70  Mich.  800,  where 
trover  was  brought  against  tbe  company  for  the 
value  of  logs  received  from  the  plamtiff  and  de- 
livered to  parties  claiming  they  had  been  cut  from 
their  lands,  it  was  held  tbat  an  Instruction  to  tbe 
Jury  tbat  if  tbe  plaintiff  cut  the  logs  InnocenUy 
supposing  them  to  be  upon  his  own  land,  and 
mixed  them  with  his  own  so  that  the  logs  cut  from 
the  owners*  land  could  not  be  identified,  then  the 
owners  had  the  right  to  select  from  tbe  common 
mass  a  quantity  of  an  average  quality  with  their 
own  equal  to  the  quantity  taken  from  their  landa, 
was  correct. 

And  in  tbe  aboye  case  It  was  further  stated  tbat 
if  the  plaintiff  cut  the  logs  and  marked  and  mingled 
them  with  his  own  in  good  faith,  belleylng  them  to 
be  his  own,  then,  if  the  owners  took  more  than 
they  were  entitied  to,  the  plaintiff  might  recover 
the  excess. 

8o  it  has  been  held  that  where  a  person  bona  fide 
has  employed  materials  not  belonging  to  blm  In 
malting  another  article,  the  owner  of  the  materiala 
has  a  right  to  claim  the  thing  made  out  of  them  on 
reimbursing  tiie  price  of  the  workmanship,  but 
that  tbere  is  an  exemption  where  the  workman- 
ship is  so  important  that  it  greatiy  surpasses  the 
value  of  the  material.  Bastman  v.  Harris,  4  La. 
Ann.  193. 194. 

Therefore  where  a  party  trespasses  upon  land  of 
another,  but  in  good  faith,  and  under  tbe  supposed 
proper  authority,  takes  therefrom  property  upon 
which  by  his  own  labor  he  bestows  a  value  very 
greatly  disproportionate  to  tbe  value  of  the  raw 
material,  be  acquires  titie  by  accession  to  the  manu- 
factured article,  and  the  original  owner  can  re- 
cover only  the  value  of  the  material  taken.  Mur- 
phy V.  Sioux  City  ft  P.  a.  Co.  66  Iowa,  478,  .474,  89 
Am.  Rep.  176w  ^ 

It  has,  however,  been  questioned  whether  the 
owner  of  land  was  not  entitied  to  recover  possvs- 
slon  of  wood  cut  on  the  saoic  by  one  in  possession 
thereof  in  good  faith,  under  color  of  title.  KlmbaU 
V.  Lobmas,  81  Cal.  154. 

And  where  the  appropriation  of  the  property  of 
another  is  Incidental,  as  through  mistake  of  fact, 
and  labor  has  in  good  faith  been  expended  upon  It 
which  converts  It  into  something  entirely  different 
and  very  greatly  increases  Its  value,  the  original 
article  being  comparatively  of  but  lit  tie  value,  tbe 
title  to  the  property  will  be  held  to  pass  to  the  per- 
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with  one  "Kldd,  by  which  the  latter  amed  to 
keep  the  cattle  off  the  land;  that  Peed  mbo  paid 
the  taxes  about  October  1,  the  tax  receipt  being 
delivered  to  R  J.  Spencer  at  bis  special  request; 
that  in  June  or  July,  1890.  Peed  sublet  the 
land  to  the  Garpenten,  they  agreeing  to  cut 
the  grass  growing  thereon,  stack  and  oale  the 
liay,  and  deliyer  to  Peed  one  half  thereof,  on 
board  the  cars;  that  the  Carpenters  commenced 
cutting  the  grass  and  making  the  hay  in  con- 
troversy during  the  latter  part  of  August,  and 
had  it  all  in  stack  hy  September  25;  that  in 
November  followiog,  after  they  had  baled  a 
part  of  the  hay,  the  defendants  drove  the  plain- 
tiffs off  the  land  and  took  possession  of  the 


hay,— that  which  was  baled  aa  wefl  as  the  por- 
tion which  was  then  in  stack.  It  further  ap* 
pears  from  the  testimony  that  R.  J.  Spencer 
rented  the  land  upon  which  the  hay  wasmade^ 
on  or  about  the  21st  day  of  August,  1890.  U> 
the  defendant  Mary  E.  Lingen^lter.  There- 
is  likewise  in  the  bill  of  exceptions  evidence- 
tending  to  establish  that  Peed  refused  to  take- 
the  land  for  1890  upon  the  terms  proposed  hv 
Mr.  Speocer,  and  that,  although  the  defendants 
knew  the  Carpenters  were  cutting  the  gna» 
and  making  the  hay  early  in  September,  no 
claim  to  the  hay  was  made  by  the  defendants 
until  after  it  had  been  all  stacked. 
The  first  assignment  of  error  is  based  apoi» 


■on  by  whose  labor  the  change  has  been  wrouffht, 
and  the  original  owner  may  recover  the  valuu  of 
the  artlde  as  it  was  before  its  conversion.  Baker 
V.  Melsofa,  20  Neb.  227:  Isle  Boyal  Mln.  Co.  v.  Hertln, 
t7  Mich.  888, 86  Am.  Sep.  fiSO.  688. 

Where  the  defendant  proved  that  he  purchased 
the  right  to  make  the  hay  of  one  who  claimed  to 
have  authority  to  sell  the  grass,  and  that  he  entered 
upon  the  land,  made  and  removed  the  hay  in  good 
faith,  with  the  belief  that  He  had  a  right  to  do  so, 
ft  was  held,  in  an  action  to  recover  the  possession 
of  such  hay  brought  by  the  plaintiff,  who  claimed 
to  be  the  legal  owner  thereof,  that  he  was  only  en- 
titled to  recover  the  value  of  the  grass  and  not  the 
value  of  the  hay,  tiie  defendant  cutting  in  good 
faith  and  not  as  a  wilful  trespasser,  the  value  of  the 
grass  before  tt  was  out  being  small,  and  the  defend- 
ants labor  and  time  expended  thereon  greatly  in- 
creasing its  value.  Lewis  v.  Oourtriirht,  77  Iowa, 
190. 

Where  the  logs  were  out  by  mistake,  and  the 
party  so  cutting  discovered  it  prior  to  mixing  such 
property  with  his  own,  it  was  held  that  the  owner 
might  retake  his  logs  or  a  quantity  of  the  mass  suf- 
ficient to  repiaoe  his  loss,  no  matter  in  what  place 
or  condition  they  were  at  the  time  of  such  retaking, 
without  being  liable  to  pay  the  dlfereoce  in  value 
between  the  stumpage  and  the  value  at  the  time 
and  place  of  taking.  Alpln  v.  Buroh,  68  Wis.  619. 
Jenklng  v.  Steanka,  10  Wis.  U7.  88  Am.  Dec.  675; 
Mowry  v.  White,  81  Wis.  418;  Root  v.  Bonnema,  2a$ 
Wifi.  680;  Sterns  v.  Raymond,  86  Wis.  74:  Single  v. 
Barnard,  80  Wis.  M3;  WlUard  v.  Rice,  11  Met.  493, 46 
Am.  Dec.  286.  to  the  same  effect. 

And  in  an  action  to  recover  timber  which  had 
been  made  Into  hoops,  it  was  held  that  the  defend- 
ant had  a  right  to  show  that  he  had  manufactured 
the  hoops  In  good  faith  and  In  the  belief  that  he 
had  the  proper  authority  to  do  so,  and  that  if  he 
should  succeed  in  making  that  showing  he  was  en- 
titled to  have  the  Jury  instructed  that  the  title  to 
the  timber  was  changed  by  a  substantiai  change  of 
Identity,  and  that  the  remedy  of  the  plaintiff  was 
an  action  to  recover  damages  for  the  unintentional 
trespass  and  not  In  replevin.  Wetherbee  v.  Green, 
»  Mich.  811, 7  Am.  Rep.  668. 

In  Isle  Royal  Mln.  Oo.  v.  Hertin,  87  Mich.  882,  86 
Am.  Bep.  600, 623,  the  defendant  had,  by  mistake 
and  in  good  faith,  expended  labor  upon  a  quantity 
of  cord  wood  which  he  had  taken  and  cut  from  the 
lands  of  the  plaintiff  and  hauled  and  piled  upon  the 
bank  of  a  lake,  and  it  was  held  that  the  original 
owners  were  entitled  to  the  same,  and  were  not 
bable  for  the  value  of  the  labor  expended  upon 
such  tlmber,although  they  availed  themselves  of  its 
benefit,  as  the  Identity  of  the  property  was  not  de- 
stroyed, neither  was  it  converted  into  an  article 
substantially  different,  nor  was  its  value  greatly 
enhanced,  the  court  distinguishing  the  case  from 
that  of  Wetherbee  v.Oreen,  $upr(i,  u  pon  the  ground 
that  in  that  case  there  was  a  great  disparity  in 
value  between  the  standing  trees  and  the  hoops 
which  were  made  from  such  trees. 
B2  L.  R.  A. 


Where  Industrial  accessions  had  been  made  to 
property  in  good  faith,  by  a  person  having  the 
legal  title  to  the  property,  so  that  the  real  owner 
wasoompelledto  resort  to  chancery  to  assert  hl» 
equitable  title.  It  was  held  that  equity,  upon  the- 
civll-law  rule  of  natural  equity,  would  act  upon«. 
and  compel  the  complainant  to  compensate  the 
adverse  party  for  such  Industrial  accessloDs,  or 
Improvements,  as  a  condition  of  granting  the- 
equltable  relief  asked  for  In  the  suil^  Putnan» 
▼.  Ritchie,  6  Paige,  890. 

The  rule  of  the  dvll  law  In  regard  to  Industrlak 
accessions  to  the  property  of  another,  made  in 
good  faith  by  a  bona  fide  possessor,  has  not  been 
adopted  In  England  or  In  the  state  of  New  York, 
except  so  far  as  to  allow  him  to  offset  or  recoup.  Id 
damages,  the  value  of  such  Industrial  accession* 
against  the  owner's  claims  for  rents  and  proflt»> 
during  the  occupancy  of  the  person  who  made  the- 
improvements  upon  the  property.   Ibid. 

A  purchaser  when  in  possewlon  of  land  under  i^ 
contract  of  purchase  on  time  may  use  the  property 
as  his  own,  as  he  would  If  he  had  the  title,  the  only 
remaining  Interest  of  the  vendor  being  a  right  to 
have  the  purchase  secured,  and  therefore  the  pur- 
chaser In  possession  cannot  be  looked  upon  as  pro- 
ceedinjr  tortlously  per  se,  so  that  all  who  purchased 
wood,  boards,  eta,  of  him,  taken  from  the  land,, 
would  be  liable  to  the  owner  of  the  soil  for  anr 
value,  much  less  that  Increased  by  the  labor  of  the- 
purchaser;  and  therefore  if  tiie  articles  so  sol<i 
were  raised  and  sold  under  such  circumstances  the* 
vendor  has  no  riffht  to  recover  such  articles  iik 
trover.   Woolsey  v.  Seely,  Wright  (Ohio)  96a 

In  Martin  v.  Thompson,  68  Cal.  618,  46  Am.  Rep. 
668,  the  action  was  brought  to  recover  poseesslom 
of  gram  sown  and  harvested  by  the  defendant 
upon  lands  to  which  he  claimed  title,  and  of  which 
the  defendant  had  tbe  actual  ad  verse  and  exclusive^ 
possession,  and  It  was  held  the  action  would  not  lie. 

See  also  Lampton  v.  Preston,  1  J.  J.  Marsh.  446, 1^ 
Am.  Dea  104,  mpra,  L;  Newton  v.  Porter,  60  N.  T. 
188,  186,  86  Am.  Rep.  168.  6  Lans.  486,  fnTro,  IV.;. 
Silsbury  v.  McGoon,  8  N.  T.  870,  68  Am.  Dec.  807,. 
infra,  in. 

As  to  measure  of  damages  In  such  cases,  ser 
Bailey  v.  Chlcagro,  M.  ft  St.  P.  B.  GO.  (&  D.)  10  U. 
B.  A.  668. 

m.  Whenievered  and  converUd  wUhwronofvlin^ 

UmL 

By  the  common  law  of  Bngland,  as  well  ashy  th*> 
civil  law,  a  trespasser  who  wilfully  takes  the  prop- 
erty of  another  can  acquire  no  right  to  it  on  the- 
principle  of  accession,  but  the  owner  may  reclaim 
it  whatever  alteration  or  form  It  may  have  under- 
gone, unless  it  be  changed  Into  a  different  speole» 
and  be  incapable  of  being  restored  to  its  former 
at  ate,  and  even  then,  the  trespasser  by  the  dvll  law 
can  acquire  no  rigbt  by  accession,  unless  the  ma- 
terials bave  been  taken  away  in  ignorance  of  their 
toeing  the  property  of  another.  Pelrce  v.  Goddard,. 
88  Pick.  660. 88  Am.  Dec.  764. 
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tbe  ruling  of  the  trial  court  in  admitting  coe 
eyidenoe  of  D.  C.  Llngenfelter,  to  tbe  effect 
that,  upon  the  trial  In  the  county  court  of 
Pierce  county  of  the  case  of  State  v.  Lingen- 
felter,  Elmer  Carpenter,  one  of  the  plaintiffs 
iierein,  testified  Uiat  he  did  not  know  who 
ivas  tbe  owner  of  the  8.  W.  i  of  Sec.  d8.  T. 
87,  R  8.  This  evidence  was  offered  and  ad- 
mitted for  the  purpose  of  impeachment,  by 
■bowing  that  Mr.  Carpenter  bad  testified  dif- 
ferently in  the  county  court  from  what  his  tes- 
timony was  on  the  trial  of  this  case  concernine 
bis  knowledge  of  the  ownership  of  the  lana 
upon  which  the  hay  in  dispute  was  made. 
lYhether  Mr.  Carpenter  knew  or  did  not  know 


who  owned  the  land  was  not  relevant  to  any 
issue  in  the  case,  since  it  in  no  manner  tended 
to  prove  who  had  the  right  of  possession  to  the 
property  in  controversy  at  tbe  commencement 
of  tbe  action.  The  Carpenters  claim  the  right 
to  the  bay  as  sublessees  from  Mr.  Peed,  who, 
it  is  insisted,  is  tbe  tenant  of  Spencer,  the 
owner  of  tbe  land.  The  defendant  Mary  £. 
Lingenf alter  claims  under  a  lease  from  Spencer. 
One  of  tbe  main  points  in  tbe  case,  and  the  one 
to  which  the  testimony  was  largely  directed, 
was  whether  Spencer  had  rented  tbe  land  to 
Peed  for  tbe  year  1890.  and  the  testimony 
above  referred  to  sheds  no  light  whatever  upon 
the  subject.    It  is  only  as  to  matters  relevant 


It  is  an  elemeotaiy  principle  of  the  law  that  no 
man  can  be  deprived  of  his  property  except  by  bis 
own  voluntary  act,  or  by  operation  of  law,  and 
therefore  the  thief  who  sells  a  chattel  or  tbe  tree- 
paner  who  takes  it  by  force  acquires  no  title  by 
suob  wrongful  taking,  tbe  subsequent  possession 
by  tbe  thief  or  trespasser  belnir  a  oontlDulog-  tres- 
pass, and  if,  during  Its  oontinuanoe,  tbe  wrong- 
doer enhances  the  value  of  the  chattel  by  labor 
and  skill,  as  by  sawing  logs  into  boards,  splitting 
timber  into  rails,  the  manufactured  article  t)e- 
lODgs  to  the  owner  of  the  original  material,  and  he 
may  retake  It  or  recover  its  Improved  value  In  an 
action  for  damages*  BUsbury  t.  MoOoon,  8  N.  T. 
919,  Sn,  68  Am.  Deo.  807. 

In  Puireodorf  it  is  stated  that  if  a  man,  out  of 
wUful  and  designed  fraud,  puts  a  new  shape  on  my 
matter,  that  he  may  by  this  means  rob  me  of  it,  he 
neither  gains  any  right  over  the  matter  by  this  act, 
nor  can  demand  of  me  a  reward  for  bis  labor,  any 
more  than  a  thief  who  digs  through  my  walls  can 
desire  to  be  paid  for  his  great  trouble  In  making  a 
new  door  into  my  house.  Puflendorf,  Law  of  Na- 
tore,  &  4,  C.  VIL,  •  10,  p.  188. 

The  acknowledged  principle  of  tbe  otvll  law  is, 
that  a  wilful  wrongdoer  acquires  no  property  In 
the  goods  of  another,  either  by  the  wrongful  tak- 
ing, or  by  any  change  wrought  in  them  by  his  la- 
bor or  IskllJ,  however  great  that  change  may  be. 
The  new  product  In  Its  Improved  state  belongs  to 
the  owner  of  the  original  materials,  provided  it  be 
proved  to  have  lieen  made  from  them;  the  tres- 
passer loses  his  labor,  and  that  change  which  Is  re- 
garded as  a  destruction  of  tbe  goods,  or  an  altera* 
tion  of  their  Identity  In  favor  of  an  honest 
poaseasor.  Is  not  so  regarded  as  between  the  origi- 
nal owner  and  a  wilful  violator  of  bis  right  of 
property.  Sllsbury  v.  McGoon,  8  N.  7. 878, 887. 88 
Am.  Dec.  80T;  Wetherl)ee  v.  Green,  8S  Mich.  811, 7 
Am.  Rep.  668.  To  the  same  effect  are  the  cases  of 
Hyde  v.  Gookson,  81  fiarb.  lOA;  Baker  v.  Wheeler,  8 
Wend.  808, 84  Am.  Dec  68;  Newton  v.  Porter,  88  N. 
T.  186. 187, 25  Am.  Bep.  IflB;  Curtis  t.  Groat,  6  Johns. 
168, 8  AoL  Deo.  204;  Betts  v.  Lee,  6  Johns.  849, 4  Am. 
Dec.  868;  Snyder  v.  Vauz,  8  Rawle,  487, 81  Am.  Dea 
486;  fiiddle  v.  Driver,  18  Ala.  600;  Martin  v.  Porter, 
8  Mees.  ft  W.  868,  8  Horn  ft  H.  70:  Wild  v.  Holt,  8 
Mees.  ft  W.  878, 1  DowL  N.  8. 878;  Dunn  v.  Oneal,  1 
Bneed,  106, 60  Am.  Dec  14a 

And  this  Is  so  no  matter  whether  the  property  be 
movatde  or  Immovable,  the  owner  having  the  right 
to  that  which  Is  united  to  it  by  accession  or  adjunc- 
tion as  agamst  a  trespasser.  Mitchell  v.  Stetson,  7 
Cii8h.486,4a0. 

The  above  principles  are  lx>me  out  by  the  follow- 
ing cases.  Eastman  r.  Harris,  4  La.  Ann.  193,  194; 
Rtoketts  V.  Dorrell.  66  Ind.  470. 474;  fieese  v.  Jared, 
15  Ind.  148,  77  Am.  Dec  88;  Lake  Shore  ft  M.  S.  B. 
Oo.  V.  Hutohloe,  8S  Ohio  St.  571, 80  Am.  Bep.  629. 

There  Is  no  way  In  which  an  Innocent  person  can 
be  permanently  and  legally  deprived  of  bis  prop- 
erty against  bis  will  by  tbe  wrongs  and  trespasses 
of  others,  so  long  as  it  remains  within  the  power  of 
82  L.  U.  A. 


such  innocent  person  to  reclaim  his  property  with- 
out  oomuiltting  any  serious  or  substantial  injury 
to  tbe  person  or  property  of  any  other  person* 
Shoemaker  y.  Simpson,  16  Kan.  48,  48. 

If  the  specific  qualities  and  distinctive  character 
remain  unchanged,  a  trespasser  by  the  mere  modU 
flcation  of  the  material  with  a  knowledge  that  it 
was  not  bis  cannot  devest  the  orivloal  owner  of 
his  rights  therein.  Burris  v.  Johnson,  1  J.  J.  Marsh. 
196. 

Tbe  owner  may  reclaim  It  so  long  as  Its  Identity 
is  not  changed  by  conversion  Into  some  new  pro- 
duct. Isle  Hoyal  Mm.  Co.  v.  HerUn,  87  Mich.  832, » 
Am.  Bep.  610.  688L 

If  the  original  owner  can  prove  that  tbe  Im- 
proved article  was  made  from  the  original  mate- 
rial the  trespasser  can  acquire  no  properiy  therein.. 
Murpby  v.  Sioux  City  ft  P.  B.  Co.  66  Iowa,  478. 474» 
80  Am.  Bep.  175;  Silsbury  v.  McCoon,  8  N.  T.  878» 
881, 68  Am.  Dec  807. 

And  If  It  can  be  Identified  so  that  It  can  be  rede- 
livered, tbe  owner  may  recover  it  no  matter 
whether  It  be  changed  in  form  or  addition  in  value 
by  the  labor  of  the  wrongdoer.  Weymouth  v.  Chi- 
oago  ft  N.  W.  B.  Co.  17  Wis.  660, 84  Am.  Dec  763; 
Williams  V.  MoClanahan,  8  Met.  (Ky.)  480,  423. 

Tbe  claim  of  the  original  owner  extends  even  to 
the  result  of  the  thieTs  labor  upon  tbe  ground  that 
tbe  thief  is  estopped  from  setting  up  any  claim  by 
virtue  of  his  own  wrong.  Lake  Shore  ft  M.  S.  B. 
Co.  V.  Hutohlns,  88  Ohio  St.  871, 80  Am.  Bep.  688. 

And  the  owner  may  pnrme  and  reclaim  It  spedfl- 
cally  by  whatever  remedy  the  law  gives  him  for 
that  purpose.    Single  v.  Schneider,  84  Wis.  280. 

There  must,  however,  be  no  obstruction  of  the 
substantial  Iden t ity.  Wetherbee  v.  Green,  88  Mich. 
811, 7  Am.  Bep.  668. 

In  Campbell  v.  Brie  B.  Co.  48  Barb.  668,  H  lastateA 
that  when  property  has  been  feloniously,  tor- 
tlously,  or  fraudulently  obtained,  whenever  the 
owner  or  creditor  Is  entitled  to  reclaim,  selae,  or 
attach  the  property  Itself,  If  found  and  Mentlfled^ 
the  products  or  the  proceeds  of,  or  the  substitute 
for,  the  original  property  or  thing  still  follow  the 
nature  of  the  property  or  thing  Itself;  and  this  right 
to  take  It  as  a  substitute  for  subh,  thing  remains 
as  long  as  the  property  can  be  traced,  and  only 
ceases  when  tbe  subject  Is  turned  Into  money  and 
mixed  and  confounded  In  the  general  view  of  tbe 
same  description  of  property  or  its  Identity  is  de- 
stroyed. 

A  trespasser  cannot  complain  if  the  owner  electa 
to  take  his  property  i'  he  can  find  it.  Gates  v.  BMe 
Boom  Co.  70  Mich.  808. 

Therefore  a  wrongdoer  cannot,  by  changing  the 
form   of  another's    property,  change  tbe  title 
Single  V.  Schneider,  84  Wis.  289;  Brown  v.  Sax,  T 
Cow.  95. 

A  stranger  to  the  title,  who  is  a  mere  trespasser^ 
sowing  crops  upon  the  land  of  another  without  au- 
thority, acquires  no  title  to  such  crops  which  be- 
long to  the  owner  of  the  soil.  Freeman  v.  McLen- 
nan, 86  Kao.  15L 
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to  some  fiisn«  InrolTed  In  a  case  tbat  a  witness  I 
can  be  contradicted  for  the  purpose  of  im- 
peachment This  mle  is  too  well  settled  to  re- 
quire the  citation  of  authorities  to  sustain  it. 
ADother  familiar  rule  of  evidence  is  that  when 
a  party  is  permitted,  on  cross  ezami nation,  to 
ask  a  witness  an  immaterial  question,  he  is 
bound  by  the  evidence  so  elicited,  and  cannot 
rebut  it.  The  statement  made  by  the  witness, 
which  it  was  sought  to  contraaict  by  other 
witnesses,  was  brousrbt  out  by  the  defendants 
upon  cross  examination.  It  follows  that  it  was 
error  to  allow  the  defendants  to  introduce  evi- 
dence to  impeach  Elmer  Carpenter  upon  a 


matter  collateral  to  the  Issue  involved.  For  the 
reason  stated  above,  it  was  likewise  error  to 
admit  immaterial  evidence  offered  by  the  de- 
fendants for  the  purpose  of  impeaching  the 
witness  John  Carpenter. 

Exceptions  were  taken  to  the  ^ving  of  the 
sixth  and  seventh  paragraphs  of  the  court'a 
charge  to  the  jury  and  in  the  refusing  to  give 
pi ai  n  tiffs'  i nst ruction  No.  1 .  For  con  ven ienoe, 
these  instructions  will  be  considered  by  us  ai 
the  same  time.  The  sixth  and  seventh  instruc- 
tions given  by  the  court  on  its  own  motion  are 
as  follows:  (^  *'To  constitute  a  valid  contract, 
the  parties  thereto  must  have  agreed  upon  the 


So,  a  trespasser  cannot  oonvey  any  title  where 
the  property  remains  InaiJecie  and  oan  be  identified. 
KockweU  V.  Saunders,  19  Barb.  484. 

And  this  is  so  for  the  reason  tbat  a  wiUnl  trespass- 
er has  no  rightful  poesesBionavaiust  the  true  own- 
er. Golvln  V.  Baoon,  11  Me.  28,  80,  25  Am.  Dec.  258; 
Br>ant  v.  Ware,  80  Me.  285;  Nesbitt  v.  8U  Paul 
Luml)er  Co.  2  Minn.  491. 

And  there  is  no  rule  of  law  whioh  will  preclude 
the  owner  from  recorerlnflr  the  property  itself  or 
its  value.  Rtrubbeo  v.  Trustees  dndnoati  Rail- 
way. 78  Ky.  481,  80  Am.  Rep.  251,  258;  Nesbitt  v.  Bt 
Paul  Lumber  Co.  mprcL 

So  he  can  maintain  an  action  for  its  value  against 
the  one  converting  it.  Dawson  v.  Powell,  9  Bush, 
CG3, 15  Am.  Rep.  745. 

Tbirerore  where  timber  is  cut  by  a  trespasser 
without  the  owner*8  assent,  he  may  claim  it  as 
part  of  the  freehold  while  it  remains  upon  his 
iiremises.  Altemoee  v.  Hufsmith,  46  Pa.  121;  Har- 
lan y.  Harlan,  15  Pa.  507,  68  Am.  Dec.  612. 

And  a  trespasser  entering  land  and  cutting  the 
4rras6  thereon  acquires  no  title  to  such  grass,  or 
tbe  hay  made  therefrom,  as  against  the  lawful 
ownftr.  Lindsay  v.  Winona  ft  St.  P.  R.  Co.  20  Minn. 
411,  43  Am.  Rep.  228:  Murphy  v.  Sioux  City  &  P.  R. 
Co.  65  Iowa,  478, 39  Am.  Rep.  175. 

And  any  removal  of  the  hay  from  tbe  land 
iiould,  under  the  Iowa  Code,  9  8963,  constitute  a 
crime.    Murphy  v.  Sioux  City  &  P.  R.  Co.  supra. 

Hut  it  has  been  held  tbat  if  a  trespasser  enters 
land  adjoiniofiT  a  railroad  and  sows  crops  thereon 
he  is  the  owner  of  such  crops.  Lindsay  v«  Winona 
ft  St.  P.  R.  Co.  guvra. 

Where  a  person  claiming  lands  which  really  be- 
longed to  another  sold  the  timber  growing  there- 
on, and  tbe  purchaser  cut  and  removed  tbe  same, 
dt  was  held  that  the  person  so  selling  was  liable  to 
<he  owner  as  a  principal  treepasser.  Dreyer  v. 
Ming,  'a  Mo.  434. 

So,  in  Snyder  v.  Vaux,  2  Rawle,  428,  21  Am.  Dec. 
"460,  the  defendant,  a  trespasser,  had  converted  the 
i>laintiirs  trees  into  rails  and  posts  and  the  plaintiff 
was  held  entitled  to  recover  them  in  replevin,  as  a 
wilful  trespasser  cannot  acquire  title  to  property 
merely  by  changing  it  from  one  article  into  an- 
other, as  by  working  trees  cut  down  into  shingles, 
or  mto  cordwood,  logs,  or  rails. 

In  Betts  V.  Lee,  5  Jobns.  849, 4  Am.  Dec.  388,  it 
was  beld  that  the  title  to  trees  cut  down  and  con- 
verted mto  timber  by  a  trespasser  gave  him  no  title 
to  the  shingles  made  out  of  such  timber,  the  act  of 
cutting  down  the  trees  and  sawing  them  Into  lum- 
ber and  shingles  being  considered  wrongful,  the 
defendant  being  a  trespasser. 

In  Davis  v.  £asley,  13  IlL  192,  trees  had  been 
wrongfully  cut  and  converted  into  boards,  and  the 
owner  of  the  land  was  held  entitled  to  replevm  such 
4)oardP.  To  the  same  effect,  Ricketts  v.  Dorrell,  56 
Ind.  47a 

In  the  case  of  Curtis  v.  Groat,  8  Johns.  168, 6  Am. 
Dec.  204.  tbe  defendant  cut  timber  upon  the  plain- 
tiff^s  land  and  converted  it  into  coal  without  tbe 
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consent  or  knowledge  of  tbe  owner.  Although  the 
timber  by  beinR  cut  and  converted  into  coal  had 
lost  its  primitive  form,  yet  tJie  identity  of  tbe  origi- 
nal material  was  ascertained  or  admitted,  and  so 
plaintiff  recovered. 

So,  in  Riddle  v.  Driver,  12  Ala.  GOO,  trover  was 
brought  to  recover  1,500  bushels  of  coal  which  had 
been  made  by  the  defendant  from  wood  claimed  as 
belonging  to  the  plaintiff  and  hauled  and  con- 
verted into  coal  by  the  defendant,  and  the  court 
held  the  action  would  lie. 

Where  a  field  of  growing  com  was  unlawfully 
converted,  it  was  held  tbat  the  trespasser  was  not 
entitled  to  compensation  for  labor  expended  by  him 
upon  such  crop  even  though  his  services  increased 
its  value.   Stuart  v.  Phelps,  89  Iowa,  14. 

In  Ellis  V.  Wire,  88  Ind.  127,  6  Am.  Rep.  180,  the 
defendant  forcibly  took  possession  of  the  plaintiff*s 
com  as  it  stood  in  the  field,  drove  the  plaintiff  away 
and  harvested  and  sold  the  grain,  and  in  ao  action 
to  recover  for  the  conversion  of  the  wheat,  the  de- 
fendant claimed  to  be  entitled  to  tbe  value  of  his 
labor,  but  the  court  denied  his  claim  and  found  for 
the  plaintiff,  following  the  principles  laid  down  in 
Betts  V.  Lee,  5  Johns.  848, 4  Am.  Dea  808. 

And  in  Hooser  v.  Hays,  10  B.  Mon.  72. 60  Am.  Deo. 
540,  it  is  said  if  a  disseisor  seize  the  ground  and  sever 
the  com,  and  the  disseisee  re-enter,  he  shall  have 
tbe  corn  because  he  enteretb  in  by  a  former  title, 
and  a  severance  or  removing  of  the  com  alteretli 
not  the  case,  for  the  regress  is  a  continuation  of  the 
freehold  in  him  in  Judgment  of  law  from  tbe  be- 
ginning. 

So,  in  Simpklns  v.  Rogers,  16  Hi.  Vfl,  it  was  held 
that  trover  might  be  maintained  by  the  owner  of 
real  estate  to  recover  crops  which  had  been  put 
upon  his  land  without  license  or  authority. 

In  Silsbury  v.  McCoon,  8  N.  T.  879,  881,  68  Am- 
Dec.  807,  com  had  been  taken  by  a  wilful  trespasser 
and  converted  into  whiskey,  and  the  court  stated 
that  the  property  was  not  changed  and  tbat  tbe 
whiskey  belonged  to  tbe  owner  of  the  original  ma- 
terial (com),  and  further  that  such  whiskey  was 
liable  to  be  taken  on  an  execution  against  tbe 
owner  of  the  corn,  overruling  the  same  case  re- 
ported in  6  HilL.  425,  41  Am.  Dec  768,  where  it  was 
held  that  if  one  wrongfully  takes  another^  irrain 
and  manufactures  it  into  whiskey  the  property  is 
so  far  changed  that  the  whiskey  belongs  to  the 
manufacturer,  tbe  nature  and  species  of  the  com- 
modity being  entirely  changed  and  its  identity  dc^ 
stroyed. 

In  Chandler  v.  Bdson,  9  Johns.  862,  it  was  held 
that  a  person  who,  with  the  written  consent  of  the 
peace-makers  of  the  tribe  of  Stockbridge  Indians, 
entered  and  cut  down  trees  and  carried  away  the 
timber,  of  which  be  made  shingles,  was  a  trespasser, 
notwithstanding  such  license,  and  acquired  no 
property  in  the  timber  or  shingles. 

In  Stearns  v.  Raymond.  26  Wis.  74,  logs  had  been 
unlawfully  cut  and  intermixed  by  tbe  trespawert 
so  that  they  could  not  be  distinguished  trom  their 
own.    It  was  held,  it  being  clearly  proved  that  the 
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le  thiofT,  and  in  the  lame  lenae,  and  must 
not  bave  left  the  matter  open  for  fulore  agree- 
ment  If  you  find  from  the  evidence  in  this 
•case  tbat  I.  W.  Peed  and  R.  J.  Spencer  made 
«nd  entered  into  a  contract,  by  the  terma  of 
which  Peed  became  the  lessee  of  the  Und 
described  in  the  petition,  for  the  purpose  of  the 
hay  and  grass  srown  thereon  in  the  year  1890. 
«nd  thereafter  Peed  and  the  plain  tiffs  John  and 
JSlmer  Carpenter  made  a  cod  tract  by  which 
the  latter  were  to  cut  and  bale  the  hay  and 
grass  growing  on  the  said  land  for  that  year, 
And  the  parties  to  such  agreement  were  to  own 
the  same  jointly,  and  in  pursuance  to  such  hist- 


named  contract  the  plain tiflb  Jehn  and  Elmer 
Carpenter  did  cut  and  bale  said  hay  and  grass, 
then  the  plaintiffs  would  be  the  owners  of  the 
hay,  and  entitled  to  its  possession,  and  you 
should  so  find  by  your  yerdict.  If,  however, 
Peed  did  not  contract  for  the  land  for  the  year 
1890,  or  the  hay  and  grass  grown  thereon  thai 
vear,  with  R  «f.  Spencer,  or  any  other  person 
having  authority  to  contract  with  reference 
thereto,  then  any  affreement  that  Peed  may 
have  made  with  John  and  Elmer  Carpenter 
with  reference  to  the  bay  and  grass  grown  on 
said  land  for  that  year  would  not  confer  upon 
the  plaintiffs  any  Utle  to  or  right  of  possession 


4nteniiizlDg  was  IntentlOBal  so  as  to  deixriye  the  I 
piRlotill  of  his  Twoperty  therein,  that  replevin 
would  lie  to  reooTer  the  amoant  of  logs  twlonglng 
to  hlQ  from  the  entire  bulk. 

If  logs  be  fraudulently  taken  and  made  into 
tKMurda,  and  Intermixed  with  those  beloDging  totbe 
treapaflser  so  as  to  tjeoome  undlstlDgutabable,  with 
«  fraudulent  intent,  tbe  whole  may  be  recovered 
by  tbe  owner  of  such  logs  In  an  action  of  replevin. 
Wingate  v.  Smith,  SO  Me.  287. 

An^  tbe  dlfBoolty  of  proving  the  Identity  Is  not  a 
Cood  reason  why  the  wrongful  conversion  of  the 
original  materials  Into  an  article  of  a  different  name 
<yr  a  diiferent  species  should  work  a  transfer  of  title 
from  the  true  owner  to  the  trespaawr,  where  the 
article  can  be  identified,  as  it  relates  merely  to 
the  convenience  of  tbe  remedy,  and  not  at  all  to  the 
right.  SUsbury  t.  MoCoon,  8  N.  Y.  879, 68  Am.  Deo. 
307,  Ovemi  Ung  6  Hfll,  4M,  fl  Am.  Deo.  753, 4  Denio, 


The  plaintiff,  however  Innocent,  can  acquire  no 
fvoperty  In  logs  he  has  cut  upon  the  lands  of  an- 
other, or  even  acquire  a  lien  upon  tbem  for  labor 
or  expense,  as  tbe  conversion  of  trees  into  saw-loga 
by  a  trespasser  does  not  obange  the  title  to  tbe 
property  nor  destroy  the  identity  of  tbe  same,  tbe 
ownecs  of  tbe  land  kielng  the  owners  of  the  logs,  the 
trespasser  having  no  title.  Gates  v.  BIfle  Boom  Co. 
TOMich.800. 

And  In  such  a  case  the  owner  Is  entitled  to  the  en- 
hanced value,  and  Is  not  confined  to  the  value  of 
tbe  timber  as  it  stood  in  the  woods  or  at  the  place 
where  it  was  sawed  into  planks  or  boards.  Baker 
V.  Wheeler,  8  Wend.  60S,  24  Am.  Dec  00;  Rice  v. 
HoUenbeck,  10  Barb.  064. 

He  Is  entitled  to  the  full  value  of  tbe  property  at 
the  time  and  place  of  demand  or  of  suit  brought* 
without  any  deduction  for  the  wrongdoer's  Ubor 
or  expense.  B.  B.  Bolles  Wooden  Ware  Go.  v.  United 
States,  100  U.  S.  488. 87  L.  ed.  2E0. 

When,  as  against  a  tzespatiser,  the  owner  regains 
poneaslon,  be  has  converted  no  property  of  the 
trespasser  to  his  own  use,  and  If  tbe  owner  takes 
■possession  of  the  property  while  upon  his  lands  be 
will  be  entitled  to  tbe  materials  as  they  are  and  no 
•claim  can  be  made  against  falm  by  the  trespasser 
-for  labor  and  expense  in  cutting,  as  in  sucb  a  case 
the  identity  of  the  property  would  not  have  been 
destroyed  and  the  subsequent  Intermingling,  al- 
though innocently  done,  could  not  change  tbe 
Tights  of  the  owner.  Gates  v.  Rifie  Boom  Go.  70 
Mich.  800. 

If  the  article  was  taken  mala  Udes,  by  theft  or 
with  a  wilful  purpose  to  do  wrong,  the  conse- 
4|uences  are  different  from  tbose  which  follow  for 
4U1  act  done  under  an  honest  mistake.  Lake  Shore 
St  M.  B.  EL  Co.  V,  Hutohina,  88  Ohio  St.  mi,  80  Am. 
Bep.  629. 

The  rule  Is  limited  to  wilful  wrongdoers.  Clement 
-▼.  Duffy.  54  Iowa,  686. 

If  a  party  intending  to  commit  a  trespass  on  pub- 
lic land  thrciugh  mistake  cuts  down  trees  on  tbe 
4  md  of  another,  he  la  liable  to  the  penalty  for  such 
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trespass,  but  if  his  intention  Is  to  cut  down  trees 
upon  his  own  land,  and  by  mistake  he  cuts  those  on 
another^  land,  he  will  not  be  liable  to  the  penalty 
but  only  for  the  actual  damage  done.  Perkins  v. 
Haokleman,  80  Miss.  41, 46. 60  Am.  Deo.  843. 

An  instruction  to  the  Jury  as  to  the  difference  be- 
tween a  wilful  and  an  intentional  trespass.  In  sub* 
staooe,  tbat  if  tbe  trespass  was  a  wilful  one,  if  the 
plaintiff  knew  be  was  outting  tbe  logs  of  others* 
and  so,  knowing  them  not  to  be  his.  Intermingled 
tbem  with  his  own  so  tbat  they  could  not  be  dla> 
tinguished,  tbe  owner  had  a  right  to  take  more 
than  bis  own,  and  If,  in  order  to  get  aU  tbat  t>e- 
longed  to  bim  and  without  Intending  to  take  more 
than  belonged  to  him,  be  did  take  a  better  quality 
of  logs  than  he  had  lost.  If  he  did  not  make  the  se- 
lection with  that  view,  the  plaintiff  oould  not  re- 
cover for  such  excess  in  quality,  was  held  to  be 
correct.   Gates  v.  Rifle  Boom  Ck>.  70  Mich.  808. 

If  a  trespasser  takes  a  chattel  Into  his  own  pos- 
session and  tbe  owner  sues  and  recovers  damagea 
for  the  specific  -chattel  so  taken  and  detained,  the 
recovery  and  execution  done  thereon  will  change 
the  property*  by  operation  of  law,  on  the  principle 
tbat  solutio  pretH  emptionis  looo  habetw.  Curtis  ▼ 
Groat,  0  Johns.  108, 6  Am.  Deo.  804,  In  which  case 
timber  bad  been  out  and  converted  into  coal. 

If  tbe  owner  of  timber  cut  upon  bis  land  by  a 
trespasser  gains  possession  of  it  Increased  in  value, 
he  has  tbe  benefit  of  the  Increased  value,  as  the  law 
neither  devests  him  of  his  property  nor  requires 
bim  to  pay  for  Improvements  nude  without  his  au- 
thority. Foote  V.  Merrill,  64  N.  H.  480. 80  Am.  Bep* 
168. 

Labor  and  expense  bestowed  upon  property  by 
the  trespasser,  although  they  may  have  added  to  Ita 
value,  are  merely  incidents  which  follow  tbe  right 
of  property,  and  cannot  be  separated  from  it,  and 
necessarily  accrue  to»the  owner.  Mitchell  v.  Stet- 
son, 7  Cosh.  486, 438. 

ret  tbe  articles  manufactured  by  another  will 
not  be  oonfiscated  to  the  owner  of  the  original  ma> 
terial,  unless  tbe  feots  Justifying  such  confiscation 
are  clearly  established.  Baker  v.  Melscb,  80  Neb. 
887. 

A  wrongdoer  Is  bound  to  account  to  the  tame 
owner  for  the  value  of  the  chattel  in  its  changed  or 
improved  condition,  and  his  recovery  will  not  be 
limited  to  Its  value  In  tbe  condition  in  which  It  waa 
at  the  time  of  the  conversion.  Guckenhelmer  y. 
Angevine,  81  N.  Y.  804, 807. 

The  reason  for  tbe  rule  is  that  if  a  wilful  tres- 
passer were  able  to  protect  himself  by  any  change 
which  be  might  communicate  to  the  shape  or  form 
of  the  materials,  an  unbounded  license  would  be 
given  to  plunder  and  the  security  of  personal  prop- 
erty would  be  exoecdinffly  diminished.  Snyder  v. 
Vaux,  2  Rawle,  488, 21  Am.  Dea  406. 

There  is  no  injustice  in  holding  that  the  trespasser 
must  lose  tbe  labor  be  has  expended  in  converting 
another's  trees  into  logs,  as  such  trespasses  are  the 
result  or  negligence  on  the  part  of  the  trespasser 
and  there  is  no  good  reason  why  he  should  be  com- 
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i)f  tbe  bay,  aod  your  Tordict  should  be  for  the 
defendants."  (7)  **If  you  find  from.the  evi- 
dence that  R.  J.  Spenoer,  having  authority  to 
do  so,  leased  the  land  described  in  the  petition, 
for  the  purpose  of  the  hay  and  grass  grown 
thereon  in  the  year  1890,  to  the  defendant  Mary 
£.  Lingenfelter,  through  her  husband,  as  her 
agent,  and  that  no  lease  of  said  premises  had 
been  previously  made  for  said  year  to  I.  W. 
Peed,  your  verdict  should  be  for  the  defend- 
ants." The  following  is  the  plaintiffs'  request 
to  chsrge,  and  which  was  refused  by  the  court: 
(1)  *'If  you  shall  flod  from  the  evidence  that 


I.  W.  Peed  claimed  to  be  the  owner  of  the  gra8» 
whidi  has  been  converted  into  the  hay  la 
controTersy,  and  the  plaintiffs,  under  the  con- 
tract with  said  Peed,  cut  said  grass,  and  con- 
verted the  same  into  hay  in  tbe  stack  or  bales» 
and,  by  the  bestowal  of  such  labor  thereon, 
greatly  increased  the  value  of  the  grass,  and 
that  such  work  was  done  In  good  faith,  believ- 
ing that  Peed  was  the  owner  of  said  grass  wheis 
they  made  said  contract  with  him,  and  while 
performing  said  labor  and  manufacturing  said 
hay.  then  your  verdict  will  be  for  the  plain* 
tiflfs." 


pensated  for  labor  and  expenses  Incurred  In  the 
trespass  when  It  might  have  been  avoided  by  proper 
dillgeooe.    Gates  v.  Rifle  Boom  Oo.  70  Mich.  800. 

To  fflve  to  wilful  trespassers,  or  those  to  whom 
they  may  seU  the  benefit  of  any  increased  value  put 
upon  It  by  the  original  vendor,  and  'oonflne  the 
owner  to  a  nominal  value,  would  enoouraffe  the 
commission  of  trespass  and  make  purchasers  care- 
less as  to  tbe  title  they  acquire.  Tuttle  v.  White, 
46  Mich.  486, 4B7, 41  Am.  Bep.  175. 

The  fact  that  the  trespasser  losos  the  lal>or  and 
expense  he  has  put  upon  the  property  be  has 
wroogtully  taken  results  as  a  punishment  to  him 
for  his  act,  and  on  this  ground  the  orianoal  owner 
recovers  the  Increased  value,  not  because  of  any 
rlffht  In  him,  but  because  the  law  gives  this  inflic- 
tion as  a  terror  to  offenders.  Lake  Shore  &  M.  8.  B. 
Co.  V.  Hutchins,  82  Ohio  St.  871,  80  Am.  Rep.  6S9. 

In  the  case  of  a  tortious  or  fraudulent  takinir  of 
a  chattel  out  of  the  possession  or  its  owner,  actual 
or  constructive,  the  party  Injured  may,  at  bis  elec- 
tion* have  trespass  de  bonOi  tutportalU  or  replevin. 
Ely  V.  Bhle,8N.  Y.fiOS. 

The  true  owner  of  land  is  entitled  to  maintain 
trover  to  recover  the  possession  of  wood  cut  by  one 
in  possession  of  the  land  without  lawful  title,  such 
wood  belonirinf  to  the  owner  of  the  fee.  Kimball 
T.  Lohmas,  81  GaL  164. 

But  where  the  owner  of  timber  sued  for  conver- 
sion of  the  same  against  the  employer  of  tbe  tres- 
passer whose  trespass  was  not  wilful,  it  was  held 
be  was  only  entitled  to  recover  the  value  of  the 
timber  at  tbe  time  and  place  of  cutting.  Ayres  v. 
Hubbard,  67  Mich.  8»,  58  Am.  Bep.  SOL 

In  Single  v.  Schneider,  80  Wis.  870.  the  court  held 
that  if  tbe  owner  was  entirely  indemniflod  for  the 
Injury  he  had  sustained,  it  was  quite  immaterial 
whether  the  logs  In  question  were  cut  by  mistake 
or  intentionally,  unless  in  the  latter  case  the  tres- 
pass was  of  such  a  character  as  to  make  the  doc- 
trine of  exemplary  danuiges  applicable,  the  court 
adopting  the  view  expressed  by  Justice  Paine  in 
Weymouth  v.  Chicago  ifc  N.  W.  R.  Go.  17  Wis.  580, 
868, 84  Am.  Bee.  TIB. 

In  Webster  v.  Moe,  85  Wis.  76, 78.  It  was  shown 
that  the  decMon  in  the  case  of  Single  v.  Schneider, 
tupro,  to  the  effect  that  the  usual  measure  of  dam- 
ages was  the  value  of  the  property  before  it  had 
been  improved  by  the  skill  and  labor  of  the  wrong- 
doer, even  where  the  property  had  been  taken  by 
him  knowingly,  except  where  such  taking  was  ac- 
companied by  acts  of  insult  or  nuillce  which  would 
justify  exemplary  damages,  had  led  to  the  passing 
of  the  act  of  the  legislature  of  1878  (Laws  1873, 
chap.  868)  which  prescribed  the  value  of  damages 
for  the  wrongful  cutting  of  timber,  and  changed 
the  rule  laid  down  in  that  case. 

But  If  the  article  is  annexed  to  or  made  a  part  of 
some  other  thing  which  is  the  principal  the  rule  is 
different.  Rioketts  v.  Dorrell,  66  Ind.  470,  474,  fol- 
lowing Davis  V.  Basley,  18  111.  108. 

Tbe  wrongful  taker  cannot,  by  any  act  of  his 
own,  acquire  title  against  the  owner,  unless  he  de- 
stroys the  identity  of  tbe  thing,  or  annexes  it  to< 
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and  makes  it  a  part  of,  some  other  thingr  which  la 
the  principal.    Davis  v.  Basley.  18  HI.  198, 196. 

And  he  cannot  acquire  title  unless  he  changes  th» 
property  from  personalty  to  realty.  Brown  v.  8ax» 
7  Cow.  96. 

The  rule,  however,  applies  only  to  the  owner  of 
the  property  taken,  and  not  to  a  stranger.  Win- 
cher  V.  Shrewsbury,  8  DL  288.  S84. 88  Am.  Dea  lOSL 

But  in  Moody  v.  Whitney.  88  Me.  174. 61  Am.  Deo* 
280,  the  defendants  had  out  timber  from  the  plain- 
tiff^ land  aod  converted  it  to  their  own  use,  and  it 
was  held  that  the  original  owner  upon  regaining- 
possession  or  such  property  with  its  aocretionsaft-- 
er  the  conveiaion  was  entitled  to  the  value  of  tli» 
property  together  with  the  accretions  after  tb» 
oon  version  In  case  It  were  again  converted,  both  aa 
against  the  orig-lnal  converter  and  a  stranger. 

So  there  must  be  some  limit  to  tbe  right  to  fol- 
low and  reclaim  materials  which  have  undergone 
a  process  of  manufacture.  Wetherbee  v.  Oreeo* 
88  Mich.  811,  7  Am.  R^p.  688. 

The  rig'ht  of  the  owner  to  retain  the  article  doea 
not  exist  where  It  baa  been  fo  changed  as  to  alter 
the  title.  Baker  v.  Wheeler,  S  Wend.  6O61,  24  Abu 
Dec.  66. 

Where  the  owner  and  occupant  was  forcibly  ex- 
pelled from  his  premises,  and  the  land  was  subse- 
quently Improved  and  a  crop  raised  thereon  by  th# 
trespassers,  and  tbe  original  owner  waa  subse- 
quently restored  to  possession  under  a  process  of 
forcible  entry  and  detainer,  and  the  crops  raised 
by  the  labor  of  one  of  such  trespassen  were  taken 
and  converted  by  such  original  owner  to  his  own 
uee,  it  was  held  in  an  action  brought  against  hina 
in  trover  that  he  was  under  tbe  circumstances  le- 
gally entitled  to  the  crops,  and  the  action  failed. 
Thomes  v.  Moody,  11  Me.  180. 

Where  a  contract  existed  between  the  land  owner 
and  another  person,  whereby  the  Utter  was  to  cul- 
tivate the  land  and  harvest  the  Lay  for  a  slhara 
thereof,  it  was  held  that  the  party  seizing  th* 
whole  crop,  either  before  or  after  severance,  and 
disposing  of  it  in  denial  of  the  other  party's  rights* 
was  liable  for  the  share  so  disposed  of  in  trover. 
Reed  v.  McRill,  41  Neb.  806. 

In  De  Mott  v.  Hagerman,  S  Oow.  280. 18  AnL  Deo» 
448.  it  was  held  that,  where  a  person  enters  and 
ousts  the  owner  of  land  continuing  in  possesslOB 
and  occupying  It,  and  cutting  and  removing  off  the 
crops,  though  sown  by  the  owner,  replevin  would 
not  lie  by  the  owner  to  recover  the  crops  so  re- 
moved; that  the  only  remedy  was  in  trespass  quorv 
dauaum  fregiU  after  regaining  possession  by  eject- 
ment or  by  re-entry. 

Under  the  Pennsylvania  Statute  of  May  4, 18Ba 
(Purdon^  Digest,  1467, 1468),  it  Is  unlawful  for  any 
owner  or  owners  of  any  undivided  interest  In  tim- 
ber lands  to  cut  or  remove,  or  to  cause  to  be  cut  or 
removed,  from  the  said  land  any  tlmk)er  trees* 
without  first  obtaining  the  written  consent  of  all 
obtenants  in  tbe  said  premises:  and  by  the  sa 
section  of  such  act  no  sale  of  any  such  timber,  cut 
or  removed  before  or  without  such  consent^  pessee 
any  title  thereto,  and  the  parties  injured  may  pro- 
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The  Tice  imputed  to  the  court's  charge 
<|i]Oted  above  is  that  plaintiffs'  right  to  recover 
^as.  by  the  rule  auDouDced  by  the  court, 
made  to  depend  wholly  upon  whether  Spencer 
leased  to  Peed  for  tie  year  1890  the  premises 
upon  which  the  hay  in  question  was  made. 
Plaintiffs'  ri^ht  to  the  possession  of  the  hay  was 
not  based  alone  upon  the  fact  that  a  contract 
of  lease  had  been  made  between  Peed  and  the 
owner  of  the  land,  but  as  well  upon  the  fact, 
-established^  ,by  the  evidence,  that  they  had 
entered  upon  the  premises  as  the  lessees  of 
Peed,  honestly  believing  that  he  bad  the  right 


to  make  such  lease,  and  in  good  faith  cut  the 
grass  and  made  the  same  into  hay,  with  the 
knowledge  of  the  defendants,  and  without  any 
objection  or  protest  on  their  part  until  after  the 
work  was  done.  This  feature  of  the  case  was 
entirely  withdrawn  from  the  consideration  of 
the  jury  by  the  instructioDS  given.  An  impor- 
tant iaquiry,  therefore,  is  whether  the  charge 
of  the  court  was  for  that  reason  erroneous. 
Ordinarily  a  chance  in  the  form  of  property, 
by  a  person  other  than  the  owner,  will  not  have 
the  effect  to  change  the  title,  but  the  original 
owner  may  sustain  replevio  if  the  property  it 


ceed  in  law  or  in  equity  for  the  recovery  of  tbesaid 
timber  and  the  artidee  manufactured  tberef rem, 
and  also  for  daroaRes  in  like  manner  only  as  against 
an  entire  stranger;  and  ft  has  been  held  under  this 
atatute  that  the  parties  injured  by  such  removal 
may  recover  such  value  making  no  allowance  for 
the  trespasser's  labor  or  expenses  with  regard  to 
cuch  timber.    Duff  v.  Bindley,  10  Fed.  Rep.  178. 

The  Pennsylvania  Statute  of  1971,  Hay  15  (Pampb. 
Iaws,  268),  which  irives  the  owner  of  realty  power 
to  bring  action  in  replevin  for  timber  cut,  and  also 
for  lumber  and  coal  severed  from  the  property, 
-even  though  the  title  may  be  In  dispute,  has  been 
beld  not  to  Include  growing  crops,  such  crops  not 
tielng  included  in  the  words  *'other  property**  as 
used  in  the  act.  they  being  merely  ephemeraL 
fienick  v.  Boyd,  99  Pa.  565.  44  Am.  Rep.  1^ 

In  Benjamin  v.  Benjamin,  15  Conn.  847,  88  Am. 
Deo.  884.  ic  was  beld  that  a  wife  in  charge  of  her 
tiusband*sfarm  would  have  no  Implied  authority  to 
Authorize  or  permit  an  attachment  creditor  of  the 
busband  to  out  and  remove  and  sell  grass  growing 
upon  such  farm,  and  that  an  action  of  trespass 
<tiiart  elautumfrcoU  with  account  dc  Inmii  afi)ortat4M 
-would  llB. 

lY.  J^fstinguMiaMtf  though  ehanoed  or  mixed. 

The  rule  as  to  the  right  to  property  by  accession, 
t)oth  in  the  civil  and  common  law,  would  seem  to 
t)e  that  no  one  by  any  operation  upon  or  change  uf 
the  materials  of  another,  can  make  them  his  own, 
•except  the  change  is  so  great  as  to  convert  the  ma- 
terials themselves  Into  a  different  species;  thus  the 
•cloth  of  another  which,  without  leave  of  the 
owner.  Is  made  into  a  coat  or  other  garment,  or  bis 
leather  into  shoes,  or  timber  squared  and  fitted  for 
use,  does  not  vest  in  the  operator;  but  all  the  owner 
lias  to  do,  to  reclaim  his  property  in  its  new  shape, 
ia  to  identify  the  materials.  But  if  his  com  be 
made  Into  meal,  his  olives  into  oH,  or  his  grapes 
4nto  wine,  the  change  is  a  new  species,  and  is  so 
«rreat  that  the  original  materials  cannot  be  repro- 
duced out  of  the  articles,  and  the  new  article  be- 
longs to  the  operator,  who  is  only  bound  for  the 
value  of  the  original  materials.  Lampton  v.  Pres- 
ton, 1  J.  J.  Marsh.  454, 19  Am.  Deo.  104. 

It  is  a  settled  principle,  both  in  law  and  in  eq- 
uity, that  the  true  owner  of  property  cannot  be 
deprived  of  his  or  her  right  to  it  by  changing  it 
Into  something  else,  as  long  as  the  identity  can  be 
aaoertained  and  traced.   Barry  v.  Brune,  8  Uun, 


Therefore  so  long  as  the  owner  of  the  article  can 
identtfy  it  he  can  follow  it  into  the  manufactured 
article.   Potter  v.  Mardre,  74  N.  a  86. 

And  this  is  so  no  matter  what  alteration  or  form 
any  property  may  undergo,  provided  the  owner 
oan  prove  the  Identity  of  the  original  materials. 
Snyder  v.  Yauz.  2  Rawle,  4S8, 21  Am.  Dec  486.  To 
the  sameefliect,  Fbrmin  v.  Flrmin,  9  Hun,  672; 
Brown  v.  Sax,  7  Cow.  96:  Gallup  v.  Josselyn,  7  VL 
«4;  Riddle  v.  Driver,  12  Ala.  680;  Wetherbee  v. 
•Green,  22  Ifloh.  811, 7  Am.  Rep.  668;  Davis  v.  Baaley, 
32  L.  R.A. 


18  lU.  192. 198;  Millar  v.  Humphries,  2  A.  K.  Marsh. 
447, 448;  Eaton  v.  Munroe.  68  Me.  63. 

And  this  is  so,  even  though  the  original  substance 
may  have  received  an  accession  of  value  by  nat- 
ural or  artificial  meana.  Millar  v.  Humphries, 
tupra. 

The  civil  law  required  the  thing  to  be  changed 
into  a  different  species  and  to  be  incapable  of  be- 
ing restored  to  its  ancient  form,  as  grapes  made 
into  wincbefore  the  original  proprietor  could  lose 
his  title,  nor  even  then  did  the  other  party  acquire 
any  title  by  the  accession,  unless  the  materials  had 
been  taken  away  in  ignorance  of  tbeir  being  the 
property  of  another,  the  dvil  law  in  its  usual  wis- 
dom giving  no  encouragement  to  trespassers.  Betts 
V.  Lee,  6  Johns.  848. 4  Am.  Dec.  868. 

And  the  same  doctrine  is  laid  down  in  the  Year 
Books, 6 Hen.  YIL.  16, Vi  Hen.  VJU,,  10, as, ifleather 
be  made  into  shoes,  or  doth  into  a  coat,  or  a  tree 
be  severed  into  timber. 

So,  in  Firmin  v.  Firmin,  9  Hun,  672,  the  doctrine 
was  applied  even  though  the  trespass  was  wrongful 
but  not  wilful,  there  not  being  such  a  change  of 
material  as  to  make  the  logs  the  property  of  the 
defendant 

According  to  the  admitted  principles  of  the  com- 
mon law,  so  long  as  property  wrongfully  taken  re- 
tains it  original  form  and  substance,  or  may  be 
reduced  to  its  original  materials,  it  belongs  to  the 
original  owner  without  reference  to  the  degree  of 
improvement  or  the  additional  value  given  to  it  by 
the  labor  of  the  wrongdoer;  and  the  rule  holda 
good  against  an  innocent  purchaser  from  the 
wrongdoer,  although  its  value  be  increased  by  the 
labor  of  such  purchaser.  Silsbury  v.  McGoon« 
8  N.  Y.  879, 68  Am.  Dec.  807,  Overruling  6  Hill,  486, 
41  Am.  Dec.  763,  4  Denio,  832. 

This  rule  was  applied  in  this  ease  to  whiskey 
made  from  corn  wrongfully  taken. 

The  right  of  pursuit  and  reclamation  only  ceases 
when  Its  identity  is  lost  and  further  pursuit  is 
hopeless,  but  the  law  protects  the  interest  of  the 
true  owner  by  giving  him  an  action,  as  for  the  con- 
version of  the  chattel,  against  anyone  who  has  in. 
terfered  with  his  dominion  over  It,  although  such 
interference  may  have  been  innocent  in  intention 
and  under  a  claim  of  right  and  in  reliance  upon  the 
title  of  the  felonious  taker.  Newton  v.  Porter,  09 
N.  Y.  183, 186, 25  Am.  Rep.  162,  6  Lans.  425. 

Where  the  identity  of  the  original  article  is  su^ 
oeptible  of  being  traced,  the  idea{of  a  change  In  the 
property  is  never  admitted  unless  the  value  of  that 
which  has  been  expended  upon  it  is  sufficiently 
great,  as  compared  with  the  orlglna!  value,  to  ren- 
der the  injustice  of  permitting  lts?appropriation  by 
the  original  owner  so  gross  and  palpable  as  to  be 
apparent.  Isle  Royal  Mln.  Go.  v.  Uertin,  87  Mich. 
882.:s8Am.  Rep.  520,528. 

The  title  to  goods  intermixed  witb^others  is  not 
lost  where  they  are  distinguishable,  even  though  so 
intermixed  with  the  purpose  of  defeating  and  de- 
laying creditors.    Alien  v  )Kirk,  81  Iowa,  668, 
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fluoeptible  of  ideqilflcatioD,  unleM  the  cbaa^e 
has  been  wroagbt  in  good  faith  by  an  innooent 
party,  who,  by  his  labor  and  skill  bestowed 
thereon,  has  greatly  increased  its  value.  But, 
wbere  a  chattel  taken  by  a  wilful  trespasser  is 
enhanced  by  his  labor  and  skill,  the  manu- 
factured article  belongs  to  the  owner  of  the 
original  material,  and  he  may  reooyer  posses- 
aion  by  replevin.  The  rule  stated  above  is  in 
conflict  with  some  adjudications  which  may 
be  found,  but  is  supported  by  the  weight  of 
authority  in  this  country,  and  is  in  accordance 
with  the  principles  or  natural  Justice.    The 


same  doctrine  was  held  and  applied  by  this 
court  in  the  case  of  Bttieer  y.  Mei9ch^  29  Neb. 
227.  That  was  an  action  for  replevin  to  re- 
cover a  quantity  of  brick  manufactured  by  tbe 
defendant  from  clay  belonging  to  the  plaintiff. 
The  defendant  entered  upon  the  land  and 
manufactured  the  brick,  in  good  faith,  under 
a  lease  from  one  Palmer,  who  never  owned  tbe 
land,  but  who  claimed  to  be  such  owner. 
There  was  judgment  .fbr  the  defendant  in  tbe 
trial  court,  which  was  aflSrmed  by  this  court. 
We  quote  the  third  point  in  the  syllabus: 
'*The  doctrine  of  the  accession  of  property 


And  in  all  oases  where  the  new  product  cannot 
be  identified  by  mere  inspection,  the  oriirinal  ma- 
terial must  be  traced  by  Che  testimony  of  witnesses 
from  band  to  hand  throuffta  tbe  process  of  trans- 
formation. Sllsbury  v.  McCoon,  8  N«  Y.  879, 63  Am. 
Dea  807,  Overruling:  6  Hill,  426,  41  Am.  Deo.  758,  4 
Denio,  888. 

In  Keid  v.  Kinsr.  80  Ky.  888,  lumber  headings  had 
become  merired  with  other  headinire  of  the  same 
description  and  value,  and  it  was  held  that  tbey 
mifirht  be  recovered  without  identification  of  the 
particular  headings  beJonginflr  to  tbe  plaintiff,  even 
as  against  a  bona  fide  purchaser,  where  the  timber 
was  cut  by  a  trespasser. 

In  Bent  v.  Hozie,  BO  Wis.  ttS,  replevin  was 
brought  to  recover  pine  lumber  manufactured 
from  standing  timber  sold  to  tbe  defendant  by  the 
plaintiff,  the  title  to  which  was  retained  by  the 
plaintiff  until  payment  of  the  purchase  price, 
which  lumber  was  taken  by  defendant  and  inter- 
mized  with  his  own  which  was  tbe  same  in  quality 
and  value.  It  was  held  that  tbe  plaintiff  retained 
the  title  to  tbe  lumt)er  cut  from  tbe  logs,  or  so 
much  thereof  as  remained  unsold,  in  its  possession 
until  the  whole  purchase  price  was  paid.  And  in 
answer  to  tbe  argument  that  the  plaintiff  could 
not  replevin  out  of  the  common  mass  but  must  find 
and  identify  the  lumber  made  from  her  owd  logs, 
the  court  held  that  as  the  common  mass  was  being 
made  up  of  lumber  of  the  same  quality  and  value 
drawn  from  two  lots  of  logs,  and  the  plaintiff's 
logs  contributed  to  make  up  such  common  mass, 
she  had  a  right  to  replevin  from  it  a  quantity  con- 
siderably less  than  her  contribution,  the  court  re- 
lying upon  the  cases  of  Toung  v.  Miles,  20  Wis.  (QA. 
and  Mowry  v.  White,  21  Wis.  418. 

Where  tbe  action  was  for  tbe  conversion  of  logs 
which  had  been  manufactured  into  lumber,  it  was 
held  that  although  the  owner  of  the  land  from 
which  they  were  taken  might  have  treated  the  re- 
moval as  a  conversion,  yet  he  was  not  compellable 
to  do  so,  but  might  follow  and  retain  such  logs. 
Final  V.  Backus.  18 Mich.  218, 282. 

8o,  wbere  the  defendant  bad  out  down  plaintiff^ 
trees  and  made  them  into  logs,  it  was  held  that 
the  plaintiff  was  still  the  owner.  Betts  v.  Lee,  6 
Johns.  848, 4  Am.  Dec.  868;  Ftrmin  v.  Fbrmln,  0  Hun, 
ffRB. 

And  where  a  party  took  trees  and  sawed  them 
Into  boards  and  plank,  the  owner  of  tbe  trees  was 
held  entitled  to  take  the  boards  or  plank,  or  to 
bring  trover  for  them.  Brown  v.  8az,  7  Oow.  96; 
Davis  V.  Easley,  18  111.  19S. 

And  tbe  same  principles  were  applied  in  Bnyder 
V.  Vauz,  2  Bawie,  428, 21  Am.  Dec.  466,  where  trees 
were  converted  into  rails  and  posts;  in  CortJs  v. 
Groat,  6  Johns.  16S,  6  Am.  Dec.  204:  Kiddle  v.  Driver, 
12  Ala.  600,  where  timber  was  converted  into  coal; 
and  also  in  Chandler  v.  Bdson,  0  Johns.  862,  wbere 
timber  was  made  into  shingles. 

In  Giallup  V.  Josselyn,  7  Vt.  884,  timber  had  been 
eut  and  drawn  on  the  plaintilTs  land  for  the  pur- 
pose of  building  a  bam  upon  his  premises  under  a 
eontract,  and  it  was  held  that  the  title  to  such  tlm- 
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ber  remained  in  him  as  against  the  creditors  of  the 
oon  tractor. 

In  such  cases  the  inherent  and  distinctive  quali- 
ties of  the  material  remain  tbe  same,  altbo'igb 
there  has  been  a  ^'speoifio^*  but  not  an  esMntiai 
change,  and  although  the  identity  of  the  thing  has- 
been  lost,  yet  the  essence  of  the  material  haa  un- 
dergone no  change,  the  essential  and  constituent 
partldee  of  each  being  the  same.  Lampton  v.  Pres- 
ton, 1  J.  J.  Marsh.  464, 19  Am.  Deo.  104. 

In  Wetherbee  v.  Green,  22  Mich.  811, 7. Am.  Bep. 
668,  a  tenant  in  common  of  timber  land  couTeyect 
bis  interest  to  a  creditor  upon  the  understanding 
that  such  interest  was  to  be  reconveyed  to  him 
upon  payment  of  the  debt,  and  afterwards  his  co- 
tenant,  pursuant  to  a  previous  consent*  sold  a 
quautity  of  the  timber  to  a  third  person  who  cut 
and  manufactured  the  same  into  hoops.  Upon 
replevin  being  brought  by  the  owners  of  the  land 
to  recover  the  hoops,  the  value  of  which  greatly 
ezceeded  that  of  the  timber,  It  was  held  that  the  de- 
fendant might  show  that  he  purchased  and  manu- 
factured in  good  faith  and  was  entitled  to  show 
that  the  title  to  the  timber  was  changed  by  the  sub- 
stantial change  of  Identity,  therefore  the  plaintUDTa 
action  was  in  trespass  and  not  replevin. 

V.  When  airtidie  ehanoed  by  process. 

In  the  civil  law  it  is  said:  **He  that  made  the  ne«r 
species  shall  be  master  of  the  whole,  if  it  cannot  be 
easily  reduced  to  its  first  state  and  condition;  a» 
when  one  shall  preas  wine  from  your  grapes,  or 
build  a  ship  from  your  timber,  you  cannot  olalnk 
the  wine  or  the  ship.**  Wood,  Civil  Law,  111.  bk.  II. 

But  this  doctrine  only  takes  place  in  favor  of  the 
workman,  where  the  work  was  designed  for  hi» 
own  use,  and  wbere  he  erroneously  and  by  mistake' 
thought  the  matter  was  his  own;  for,  if  it  was  in- 
tended for  the  use  of  any  other,  it  is  his  upon  the 
same  terms  for  whose  use  it  was  working;  and  if  if 
is  known  that  the  grapes  and  timber  are  anotber^s, 
and  yet  thereof  be  proceeds  to  make  his  wine  or 
ship,  he  shall  lose  his  labor  and  workmanship.  The 
whole  shaU  accrue  to  the  owner  and  an  action 
may  be  maintained  against  him.   IbUL 

In  MoUoy,  de  Jure  Mar.,  lib.  2,  chap.  1, 1  7,  it  is 
laid  down  as  a  settled  principle  of  law  that  if  amao 
cuts  down  the  trees  of  another,  or  takes  timber  or 
plank  prepued  for  the  erection  or  repairing  of  u 
dwelling  house,  nay.  though  some  of  them  be  for 
shipping,  and  builds  a  ship,  tbe  property  follows 
not  the  owners  but  the  builders.  Pelroev.  God- 
dard,  22  Pick.  661, 88  Am.  Deo.  764. 

In  Justinian  it  is  stated  **thatif  tbe  species  or 
manufactured  article  can  be  reduced  to  its  former 
rude  materials,  then  the  owner  of  such  materials  ia 
to  be  reckoned  the  owner  of  the  species;  bat  If  tho- 
species  cannot  be  so  reduced,  then  he  who  made  it 
is  understood  to  be  tbe  owner  of  it;  for  example,  a 
vessel  can  easily  be  reduced  to  the  rude  mass  of 
brass,  silver,  or  gold  of  which  it  is  made;  bat  wine, 
oil,  or  flour  cannot  be  converted  into  grapes, 
olives,  or  com,  neither  can  mulae  be  separated  Into 
wine  and  honey.   But  If  a  man  makes  any  apeolea» 
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•ppliet  wbore  onebaB  wilfully,  as  a  trespasser. 
taken  the  property  of  another,  and  altered  it 
in  substance  or  form  hj  bis  ow  o  labor.  Where, 
however,  the  approprt  ition  was  through  a  mis- 
take of  fact,  and  labor  has  been  expended 
upon  it  which  converts  it  into  something  very 
different  from  the  original  article  and  greatly 
increases  its  value,  and  the  value  of  the  original 
uticle  is  insignificant  in  comparison  with  the 
-new  product,  the  title  to  tlie  property  in  its 
converted  form  will  pass  to  the  person  who  has 
thus  expended  his  labor,  the  original  owner  to 
recover  the  value  of  the  original  article."    Mr. 


Ck>bbev,  in  bis  book  on  the  Law  of  Replevin, 
at  g  8^3,  says:  '*If  a  person  bestows  bis  labor 
upon  the  property  of  another,  thereby  cbangin/c 
it  into  another  species  of  article,  the  property 
is  changed,  and  the  owner  of  the  original 
material  cannot  recover  the  article  in  its  altered 
condition,  but  is  only  entitled  to  its  value  in 
the  shape  in  which  it  was  taken  from  him.  It  i* 
not  essential  that  it  remain  in  its  oriirinal  form 
so  long  as  it  can  be  identified.  But  if  the 
change  has  been  wrought  in  good  faith  by  an 
innocent  party,  and  it  has  been  materially 
increased  in  value  or  has  become  incorporated 


partly  with  his  own.  and  partly  with  the  materials 
of  anotber.  as  if  he  should  make  mulse  with  hte 
own  wine  and  another's  honey,  or  should  make  a 
garment  with  an  intermixture  of  bis  own  wool  with 
that  of  anotber,  it  is  not  to  be  doubted  in  such 
cases  hut  that  be  who  made  the  species  is  master  of 
It.**  LftK  2,  tit.  1,  p.  75;  Lampton  v.  Preston,  1  J.  J. 
ICaisb.  454, 19  Am.  Deo.  104. 

It  was  an  established  doctrine  of  the  common 
law  as  early  as  the  Year  Books,  that  no  change  of 
mere  form  oould  devest  the  right  of  the  owner  of 
the  materials,  as  leather  made  into  shoes,  cloth 
into  ooats,  timber  Into  planks,  blocks,  or  shingles. 
In  all  of  whioh  oases  the  material  le  not  altered  in 
its  qualities  or  kind  and  oould  be  easily  identified. 
IbUL 

The  general  rule  of  the  oommon  law  in  regard  to 
title  by  aooesslon,  is  that,  whatever  alteration  of 
form  has  taken  place  in  personal  property,  the 
owner  is  entitled  to  such  property  in  its  state  of 
Improvement,  unless  the  identity  of  the  original 
materials  has  been  destroyed,  or  unless  the  thing 
has  been  annexed  to,  and  made  part  of,  some  other 
thing  which  is  the  principal,  or  Its  nature  has  been 
changed  from  personal  to  real  property;  but  if  the 
thing  itself,  by  such  operation,  was  changed  into 
a  different  species,  it  belongs  to  the  new  operator 
who  has  only  to  make  satisfaction  to  the  former 
proprietor  for  the  materials  whioh  be  has  so  con- 
verted.   Abom  V.  Mason,  14  Blatcbf .  405. 400. 

The  oommon  law  and  civil  law  agree  that  if  the 
chattel  wrongfully  taken  comes  into  the  bands  of 
an  Innocent  holder,  wbo,  believing  himself  to  be 
the  owner,  converts  the  chattel  Into  a  thing  of  dif- 
ferent species,  so  that  Its  Identity  Is  destroyed,  the 
original  owner  cannot  reclaim  it.  Such  a  change 
Is  wrought  when  wheat  is  made  into  bread,  olives 
into  oil.  or  grapes  into  wine,  and  to  a  case  of  this 
kind  the  change  in  the  species  of  the  chattel  Is  not 
an  intentional  wrong  to  the  original  owner,  and  it 
Is  therefore  regarded  as  a  destruction  or  consump- 
tion of  the  original  materials,  and  the  true  owner 
is  not  permitted  to  trace  the  identity  into  the  man- 
ufactured article,  for  the  purpose  of  appropriating 
to  bis  own  use  the  labor  and  skill  of  the  fonooent 
occupant  wbo  wrought  the  change;  but  be  is  put 
to  his  action  for  damages  as  for  a  thing  consumed, 
and  may  recover  its  value  as  it  was  when  tbecon- 
▼eraloa  or  consumption  took  place.  Silsbury  v. 
McOoon,  8  N.  Y.  870, 886. 68  Am.  Deo.  807;  Wether- 
bee  V.  Green,  28  Mich.  811, 7  Am.  Bep.  658. 

If  tbe  manufacturer  takes  the  material  fraudu- 
lently as  to  the  owner  by  converting  it  into  an- 
other spedes,  he  acquires  no  title  to  the  article  In 
Ita  new  form,  and  the  original  owner  may  recover 
the  manufactured  article,  but  if  he  takes  it  by 
mistake  believing  it  to  belong  to  him,  the  article 
belongs  to  him  and  he  is  acswerable  only  for  the 
materials  used.    Beader  v.  Moody,  8  Jones,  L.  87SS. 

Even  if  things  have  been  tortlously  taken  and 
have  not  lost  their  Identity,  the  owner  msy  reoover 
them  m  tbeir  changed  form  unless  they  have  been 
annexed  to  and  made  part  of  something  which  Is 
the  principal,  or  changed  its  form  from  personal 
to  real  estate;  and  where  tbe  nature  of  the  thing  Is 
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not  changed  they  may  l)e  reclaimed  by  tbe  original 
owner  in  their  new  and  Improved  state.  Worth  v. 
Nortbam,  4  Ired.  L.  108;  BicketU  v.  Dorreli.  f» 
Ind.  470, 474;  Pelroe  v.  Goddard,  28  Fick.  561, 38  Anu 
Deo.  764. 

In  Bockwell  v.  Saunders,  19  Barb.  484^  it  waa 
stated  that  sinoe  tbe  case  of  Silsbury  v.  McOoon.  8 
X.  Y.  870, 58  Am.  Dec.  a07,  where  the  form  Is  ohanged 
and  the  value  is  materially  enbanoed  by  the  labor 
of  tbe  poaseesor,  the  criterion  Is  whether  it  waa 
done  In  good  faith,  rather  than  whether  tbe  prop- 
erty can  be  Identified. 

Where  tbe  defendant  had  wrongfully  out  and 
trimmed  the  plaindlTs  treea,  and  it  was  impossible 
to  separate  tbe  original  property  in  them  from  tba 
value  subsequently  added,  tbe  court  stated  that  it 
was  unnecesary  to  cite  authorities  to  show  that 
the  plaintiff,  after  they  were  out  and  trimmed,  re> 
malned  tbe  owner  of  tbe  timk)er  made  from  tbem 
free  from  any  lien  or  claim  of  the  defendant  for 
bis  labor,  and  that  he  might  themfore  lawfully 
take  it  peaceably  into  his  possession.  Foote  v» 
MerrilU  54  N.  H.  400, 80  Am.  Bep.  158. 

In  Cbapln  t.  Freeiand,  148  Mass.  888, 50  Am.  Bep. 
701,  it  Is  stated  that  the  rule  that  the  title  of  per- 
sonal property  Is  lost  by  wrongful  conversion  of  It 
Into  some  other  species  of  property,  or  by  making 
it  a  part  of  real  estate,  has  its  foundation  in  the 
impossibility  or  Impracticability  of  tracing  the 
property,  or  of  severing  it  from  tbe  real  estate,  and 
when  personal  chattels  are,  without  the  consent  of 
the  owner  and  without  right,  taken  by  another 
and  affixed  to  real  property,  the  title  of  the  owner 
Is  not  lost  unless  the  Identity  of  tbe  chattels  has 
been  destroyed,  or  they  have  been  so  affixed  to 
tbe  real  property  that  it  is  impracticable  to  sever 
them. 

If  tbe  thing  itself  be  changed  by  tbe  operation 
of  tbe  trespasser  into  a  different  species,  as  by 
making  wine,  oil,  or  bread  out  of  another's  grapes* 
olives,  or  wheat.  It  belongs  to  the  new  operator, 
who  Is  to  make  satisfaction  to  the  former  owner 
for  tbe  materials  be  has  so  converted.  Millar  v. 
Humphries,  2  A.  K.  Marsh.  447, 418. 

And  tbe  original  owner  must  content  himself 
with  the  value  of  tbe  artioleln  the  shape  it  was 
taken  from  him.   Potter  v.  Mardre,  74  N.  C.  861 

The  rule  as  laid  down  in  tbe  books  Is  Indefinite* 
and  in  some  of  the  cases  it  seems  to  be  twofold,  (1) 
that  there  must  l)e  a  changed  form  of  the  species; 
(2)  that  tbe  thing  changed  must  be  Insusceptible  of 
reduction  to  the  original  quality  and  kind.  Lamp, 
ton  v.  Preston,  1  J.  J.  Marsh.  454, 19  Am.  Dec  104. 

The  reason  why  the  nuiterial  of  one  which  baa 
been  changed  into  a  different  species  by  another  Is 
not  to  be  restored  to  the  original  owner  Is  that  it 
cannot  be  returned  In  kind,  as  It  Is  not  tbe  spedtlo 
thing  wbich  belonged  to  him,  and  therefore  Is  noti. 
bis  and  cannot  be  his  unless  tbe  original  material 
can  be  restored  without  any  Intrinsic  cbange,  and 
tberef  ore  as  long  as  it  remains  a  new  and  essen- 
tially different  species  It  cannot  be  recovered  by 
suit  from  the  person  wbo  effected  the  change  in  It. 

ttM. 
Some  authorities  hold  that  the  proper  test  of  tha 
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witb  another  thing,  which  is  the  principal  and  * 
It  is  only  a  part,  replevin  would  not  be  al- 
lowed." The  author  cites  numerous  cases 
which  sustain  the  text.  The  same  doctrine  is 
laid  down  in  Wells  on  Replevin,  in  §  216; 
und,  at  §  217,  Mr.  Wells,  in  discussins: 
I  he  duty  of  the  owner  to  reclaim  his  property 


before  its  value  has  been  greatly  enhanced  by 
the  labor  of  anoiher,  says:  *'Tl&erule  In  Wis- 
consin seems  to  commend  itself  as  well  for  Its 
plainness  as  for  the  manifest  justice  which  it 
seems  to  deal  out  to  all  parties.  It  is  there  held 
that  the  owner  of  chattels  does  not  lose  his 
property  by  mere  change  of  form  at  the  hands 


liflrbt  of  the  lint  owner  Is  the  identity  of  the  thlnjr 
or  material:  while  others  hold  the  test  to  be  Its  ca- 
pacity lor  belnff  converted  into  the  original  species; 
while  another  clasB  bold  that  the  nonaooession  of 
adventitious  value  ezoeediog  that  of  the  oriffioal 
material  is  to  be  the  test;  and  In  others  the  reten- 
tion by  the  material  of  its  specific  character  or  kind 
or  quality  is  said  to  be  the  test.   IMd, 

The  property  is  changed  by  a  change  made  in  its 
species  or  substantial  form,  if  made  by  one  who 
is  acting  in  good  faith  and  under  an  bonest  be- 
lief that  the  title  is  in  him.  Potter  v.  Mardre, 
mipra. 

And  if  the  elements  of  the  material  have  Dot 
t>een  changed,  but  the  specific  thing  which  they 
constitute  cannot  be  reproduced  Identically  by  in- 
•dividual  operation,  the  owner  of  the  material  does 
oot  own  the  new  species.  Lampton  v.  Preston, 
■tupra. 

In  Menitt  v.  Johnson,  7  Johns.  473,  6  Am.  Dec. 
289,  it  was  held  that  when  the  materials  of  one  are 
united  with  the  material  of  another  by  the  latter*s 
labor,  or  by  the  labor  of  another,  and  the  latter 
owns  the  principal  materials,  and  those  of  the  first 
person  are  only  accessory,  tbe  latter  acquires  the 
right  of  property  in  the  whole  by  right  of  aoces- 
eion. 

In  Wells  V.  Batts,  US  N.  C  288,  it  was  held  that  a 
wife  nefrlecting  to  see  that  crops  raised  upon  her 
lands  were  not  intermixed  with  those  raised  upon 
the  land  of  her  husband,  could  not  claim  them  as 
against  her  husband^s  mortgagee  where  it  could 
not  be  determined  how  much  was  raised  upon  tbe 
respective  properties,  and  the  crops  could  not  be 
distinguished. 

In  Faulcon  v.  Johnston,  1(B  N.  C.  264,  the  ques- 
tion was  whether  the  owner  of  land  In  the  adverse 
possession  of  aDOther  oould  assert  a  title  to  the 
«rops  growQ  thereon  during  such  adverse  occu- 
«)ancy,  and  in  its  assertion  by  waiving  the  tort 
pursue  and  recover  tbe  specific  articles  thus  raised 
or  their  value  in  the  hands  of  a  stranger  who  migbt 
have  received  them  and  converted  them  to  his  own 
use,  or  the  rent  paid  him  by  the  tenants;  and  the 
•court  held  that  the  crops,  the  product  of  the  labor 
of  the  trespassing  possessor  and  his  agent,  belong 
to  him  and  are  not  the  property  of  the  owner  of 
the  soil. 

In  Potter  v.  Mardre,  74  N.  G.  86,  the  plaintiff,  a 
tenant  for  life,  cut  timber  from  the  land,  and  used 
part  of  it  in  the  repair  of  property  and  part  for 
the  purpose  of  making  a  canoe.  It  was  held  In  an 
action  brought  by  tbe  reversioners  that  they  could 
not  recover  the  article  in  its  altered  condition,  but 
were  only  entitled  to  its  value  in  tbe  shape  in  which 
it  was  taken  from  them,  the  court  following  its 
prior  decision  in  Bennett  v.  Thompson,  18  Ired.  L. 
146,  and  Albea  v.  Grtffln,  2  Be  v.  ft  B.  Eq.  9,  upon 
the  same  point. 

But  a  mere  change  in  the  external  shape  or  in 
the  bulk  is  immaterial.  Lampton  v.  Preston,  1  J. 
J.  Marsh.  464, 19  Am.  Dec.  104. 

The  accession  of  mere  value  by  the  application 
of  labor  or  skill  alone  is  geoerally  not  sufficient  to 
transfer  the  proprietorship  to  the  operator;  there 
must  in  general  be  the  addition  of  some  other  ma- 
terial belonging  to  the  possessor  or  operator  before 
the  product  can  vest  in  him.    Ibid. 

There  may  be  such  a  modification  of  a  material 
of  one  man  by  the  operations  of  another  as  to 
<2  L.R.  A. 


change  its  name  and  its  speotflo  identity,  or  Indi- 
viduality, without  a  mutiiation  of  iu  original  qual- 
ities and  ingredients,  as  the  change  effected  by  the 
conversion  of  timber  into  planks  or  shingles,  al- 
though the  shingles  are  not  the  trees  but  they  are 
still  the  wood.    ibid. 

Shingles,  tables,  or  boards^  etc,  made  ont  of  the 
timber  of  another,  contain,  so  far  as  they  contain 
anything,  the  same  particles  which  constitute  the 
timber;  the  specific  qualities  of  wood  are  the  same, 
precisely;  therefore  the  material  is  exactly  the 
same,  and  tbe  new  species  must  still  belong  to  the 
owner  of  tbe  wood,  when  tbe  accessory  value  has 
not  been  so  great  as  on  the  ground,  to  change  the 
title.    IMd. 

In  the  case  of  Stmbbee  v.  lYustees  dnoinnatl 
Bailway.  78  Ky.  461.  80  Am.  Bep.  261, 268.  the  no- 
tion was  for  tbe  identical  property  sold  to  the 
railroad  company  by  the  trespasser,  without  any 
change  having  been  made  in  its  condition,  exoept 
such  as  ba^  been  caused  by  the  labor  of  tbe  wrong- 
doer, and  the  court  stated  that  the  rule  was  well 
established,  with  scarcely  an  exception,  that  where 
the  identity  of  the  original  article  oould  be  traced, 
the  right  of  property  In  the  original  owner  oon- 
tinned  to  exist. 

If  the  goods  are  of  the  same  nature  and  value, 
although  not  capable  of  an  actual  separation  by 
identifying  each  particular,  yet  if  a  division  oan 
be  made  of  equal  value,  each  may  claim  his  aliquot 
part,  where  It  does  not  appear  there  was  any- 
fraudulent  Intent  in  tbe  mixing.  Stone  v.  Quaal, 
86  Minn.  40. 

It  is  only  where  the  Identity  of  the  original  ma- 
te1*ial  has  been  destroyed,  or  where  its  value  is  In. 
significant  compared  with  the  value  of  the  article 
manufactured  from  it,  or  to  which  It  has  been 
annexed,  that  the  law  Is  otherwise.  Foote  y.  Mer- 
rill, 64  N.  H.  490, 20  Am.  Bep.  153. 

VL  Position  of  purehaur. 

With  respect  to  the  position  of  a  purchaser  of 
such  articles,  it  has  been  held  that  a  person  pur- 
chasing personal  property  runs  his  risk  as  to  the 
title  be  is  acquiring,  and  if  he  purchases  from  a 
trespasser,  or  one  who  has  no  title  and  can  give 
none,  he  must  suffer  the  loss  or  look  to  bis  vendor. 
Tuttle  V.  Wblte,  46  Miob.  485,  487,  41  Am.  Bep.  176. 

The  purchaser  from  a  thief,  however  honest  and 
bona  fide  the  purchase  may  have  been,  cannot  hold 
tbe  stolen  chattels  against  the  true  proprietor, 
but  the  latter  may  follow  and  reclaim  wherever 
and  in  whosesoever  hands  they  may  be  found. 
Newton  v.  Porter.  60  N.  T,  133, 186, 25  Am.  Bep.  ISS, 
5Lans.42S. 

Every  purchaser  of  property  must  know  at  his 
peril  of  whom  be  is  purchasing,  and  if  his  vendor 
has  acquired  the  property- as  a  trespadser;  a  pur- 
chase from  him,  although  in  good  faith,  cannot 
be  relied  on  as  a  defense  to  the  claim  of  the  real 
owner,  and  no  demand  Is  required  to  be  made  of 
the  innocent  purchaser  in  such  a  case,  because 
having  obtained  the  property  from  a  wrong- 
doer his  possession  is  tortious.  Strubbee  v.  Trus- 
tees Cincinnati  Bailway,  78  Ky.  481,  80  Am.  Bep. 
251,268. 

In  JoaUn  v.  Cowee,  60  Barb.  40,  65,  It  is  stated 
that  it  is  only  Innooeot  purchasers  who  purchase 
property  converted  into  a  different  species  that 
can  be  protected,  and  even  an  innocent  purofaaaer 
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-of  another,  bat  he  should  reclaim  It  before  the 
new  posaessor  has  greatly  increased  its  value 
"by  the  bestowal  of  his  skill  and  labor,  and  in 
the  event  of  bis  failure  to  do  so  be  should  be 
restricted  in  his  recovery  to  the  amount  of 
damages  he  has  actually  sustained,  unless  the 
taking  was  accompanied  with  some  circum- 


stances  of  malice  or  Insult  that  mlff:ht  make  it 
proper  to  inflict  exemplary  damages.  This 
rule,  while  it  protects  the  owner  fuUV,  will  be 
easy  of  application,  aod  do  justice'  to  both 

Sarties,  when  such  a  result  is  attainable.    In 
[icbigan  a  somewhat  similar  doctrine  prevails. 
When  timber  worth  $25  had,  by  one  in  the  ez- 


^•nnot  be  so  protected  where  he  takes  the  title 
Crom  a  trespasser  or  wronirdoer,  for  the  reason 
•tliat  the  trespasser  has  no  title  to  give;  and  In  such 
^a  case  the  owner  of  the  original  material  may  re- 
-take  it  in  its  Improved  state,  or  recover  the  im- 
proved value.  To  tbe  same  effect,  Sllsbury  v.  Mo- 
«<3oon,  8  N.  T.  870,  881,68  Am.  Dec.  807. 

And  this  is  so  for  the  reason  that  the  riffht  to 
^be  improved  value  in  damages  is  the  conse- 
quence of  tbe  oontioulng  ownership.  Nesbltt  v. 
.-St.  Paul  Lumber  Go.  H  Minn.  481«  f ollowmg  Sils- 
Iniry  v.  M  cCoon,  supra. 

In  Strubbee  v.  Trustees  Cincinnati  Railway,  su- 
•mra,  it  was  held  that  the  true  owner  of  trees 
'Which  had  been  cut  upon  his  land  by  a  wilful 
^trespasser  and  converted  into  raUroad  ties,  could 
sustain  an  action  affainst  the  railroad  company, 
«D  innocent  purchaser,  for  tbe  recovery  of  such 
^es,  as  it  is  well  settled  that  a  trespasser  acquires 
eio  title  to  property  that  he  has  taken  and  con- 
verted to  his  own  use. 

One  of  tbe  grounds  upon  which  the  court  based 
-As  decision  In  the  case  of  Strubbee  v.  Trustees 
Cnncinnati  BaQway,  nupra,  was  that  the  inno- 
cent purchaser  had  not  converted  the  chattel  into 
«  different  species,  nor  made  any  change  in  the 
^mber  stnce  purchasing  it  from  the  trespasser, 
but  held  the  property  in  the  same  coodltion  it  was 
i|n  when  purchased  from  the  trespasser,  the  court 
«etating  that  if  the  timber  had  been  worlced  into 
'the  depot  buildings  of  the  company,  or  made  part 
-of  the  roadbed  by  laying  it  down  as  ties,  this  an- 
aiexation  to  the  principal  improTements  would 
<|iave  devested  the  owner  of  his  title. 

If,  however,  the  chattel  be  converted  by  an  in- 
^nocent  purchaser  or  holder  into  an  article  of  a 
-^liferent  species,  it  cannot  be  reclaimed  by  the 
•original  owner.   Sllsbury  v.  McOoon,  supra. 

In  such  cases  the  identity  of  the  article  Is  de- 
•etroyed,  the  rights   of   the  innocent  purohasev 
*are  protected.    Strubbee  v.  Trustees  dndnnatl 
Bailway,  tupr€U 

Theref  ore,as  agalust  an  innocent  purchaser  from 
^the  thief  the  orisrinal  owner  has  a  title  to  his  tlm- 
^ber,  but  the  estoppel  which  works  in  the  case  of  a 
thief,  being  created   by  fraud  or  wrong,  exists 
-only  as  against  the  guilty  party,  which  the  pur- 
•chaser  is  not;  and  while  it  is  effectual  against  the 
^rronflrdoer,  the  reason    of  it  does  not  exist  as 
sitfainst  the  innooont  man,  as  to  whom  it  therefore 
flails;  and  as  against  such  innocent  purchasers,  if 
the  owner  of  the  timber  or  other  articles  Is  com- 
pensated for  what  be  has  lost  he  is  fully  paid. 
Xake  Shore  k  M.  8.  B.  Go.  v.  Hutobina,  88  Ohio  St. 
:  571. 80  Am.  Bep.  888. 

In  all  cases  where  the  rights  of  the  Innocent 
purchaser  have  been  upheld,  there  has  been  such 
a  mechanical  transformation  of  the  article  as  to 
destroy  its  Identity,  and  the  mere  fact  that  timber 
-can  be  traced  Into  a  buildlmr  or  com  to  tbe  dis- 
tillery in  which  the  whiskey  was  made  out  of  it.  Is 
cot  such  an  identification  of  the  property  as 
would  authorize  its  recovery.  Strubbee  v.  Trus- 
'    tees  Cincinnati  Railway,  supra. 

Where  lumber  was  cut  from  adjoining  lands  by  a 
trespasser  aod  Intermixed  so  as  not  to  be  distln- 
(tfuMiabie,  and  the  owner  of  one  tract  seized  and 
took  possession  of  the  whole,  it  was  held  that  a 
fMurty  claiming  under  such  trespasser  could  not 
maintain  an  action  of  trespass  for  sudi  taking. 
Bryant  v.  Ware,  80  Me.  285. 


In  Fryatt  v.  Sullivan  Oo.  7  Hill,  629,  one  who  had 
the  use  of  certain  personal  property  wrongfully 
converted  it  by  annexation  to  and  made  It  a  part  of 
his  real  estate,  and  then  sold  such  estate  to  a  par- 
chaser  who  had  no  notice  of  the  facts.  It  was 
held  that  the  original  owner  could  not  reclaim  the 
property  from  the  purchaser,  for  his  only  remedy 
was  against  the  wrongdoea 

In  Lake  Shore  i^M.  S.  B.  Go.  v.  Hutchins,  supra, 
a  large  amount  of  wood  cut  down  upon  plalntiiTS 
lands  was  stolen  and  worked  up  by  the  thieves  into 
cordwood  and  ties  which  increased  Its  value  three 
fold,  and  then  sold  to  the  company  who  were  Inno- 
cent purohasera  for  value.  It  was  held,  in  an  action 
of  trespass  by  the  original  owner,  that  he  could  not 
recover  the  value  of  the  timber  as  enhanced  by  the 
labor  of  the  wrongdoers  after  it  was  severed  from 

the  realty. 
But  In  Freemsn  v.  Underwood,  66  Me.  898,  where 

wild  berries  had  been  purchased  by  the  def  endanta 

from  trespassers  who  picked-  them  from  the  platn- 

tilTs  land,  it  was  held,  that  they  thereby  sasumed  an 

ownership  which  rendered  them  liable  In  trover  to 

the  rightful  owners,  even  though  tbe  purchase  was 

made  in  good  faith  and  without  notice  of  the 

want  of  title,  and  that,  even  though  there  had  been 

no  demand  made. 

In  Bockwell  v.  Saunders,  18  Barh.  478, 488,  it  was 
held  that  no  title  was  acquired  by  a  purchaser  of 
logs  from  one  in  possession  of  land  as  assignee  of  a 
vendee,  under  a  contract  prohibiting  the  latter 
from  cutting  timber  until  certain  payments  had 
been  made,  even  though  the  purchaser  of  the  logs 
did  not  know  what  title  the  occupant  had;  but  it 
was  questioned  whether,  if  such  purchaser  sawed 
the  logs  into  lumber  in  good  faith  and  without 
notice,  he  would  acquire  title  to  the  lumber,  and  It 
has  been  stated  that  although  altered  in  form,  if 
what  remains  Is  the  principal  part  of  the  substance 
the  title  Is  not  changed,  and  the  property  will  not 
be  devested  by  a  purchaser  from  one  having  no 
title. 

In  Nichols  v.  Dewey,  and  Nichols  v.  Oole,4  Allen, 
886,  the  actions  were  in  replevm  for  hay,  and  the 
facts  showed  that  the  land  from  which  the  hay  was 
cut  was  formerly  owned  in  part  by  the  defendanta 
as  tenants  in  common,  and  in  part  by  the  other  de- 
fendant in  severalty,  and  that  the  plaintiff  pur- 
chased at  sherilTs  sale  the  equity  of  redemption 
and  took  open  and  peaceable  possession  and  for- 
bade the  defendants  from  taking  or  interfering 
with  the  grass  or  growing  crops,  but  defendants 
subsequently  cut  the  grass  aod  severed  it  It  was 
held  that  replevin  would  lie  by  the  purchaser  to 
recover  such  crops,  as,  by  cutting  and  storing  the 
grass  after  notice  the  defendants  committed  a  tre^ 


vn.  When  iiUe  in  or  derived  from  the  sfotss  or  the 

United  Statee, 

Where  timber  has  been  cut  into  logs  upon  the 
public  land  by  one  who  knows  that  tbe  land  be> 
longs  to  the  government,  or  who  has  no  reasonable 
ground  to  believe  that  it  belongs  to  him,  or  to  some 
one  under  whom  he  claims,  and  such  logs  are  by 
him  hauled  to  the  watercourse  aod  taken  to  a  dis- 
tant boom,  by  means  of  which  labor  of  tbe  wrong- 
doer their  value  is  enhanced  beyond  their  value 
when  first  severed,  the  government  may  replevy 
such  logs  in  the  boom,  and  may  maintain  an  actioa 
in  the  nature  of  trover  for  their  value,  and  m  either 
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erdse  of  a  supposed  right,  In  ffood  faith,  been 
converted  into  hoops  worth  f700,  it  was  held 
that  the  title  passed  to  the  party  who  had,  in 
good  faith,  expended  his  labor,  aod  the  owner 
of  the  timber  in  such  case  could  not  sustain 


replevin  for  the  hoops.  In  PennsylTsnla  the- 
plaintiff  sought  to  recover,  in  trover,  the  value 
of  coal  dug  out  of  his  mine  by  mistake,  an(i 
was  allowed  only  the  value  of  the  ooal  before- 
it  was  mined.    The  court  says:    *It  is  apparent 


ease  may  recover  without  deduction  for  the  eo- 
haDoed  value  whtoh  may  have  been  given  to  the 
logs  after  the  severance  by  the  labor  of  the  wrong- 
doer.   Bly  V.  United  States,  4  DIU.  464,  468. 

Id  SQCb  a  case  the  title  of  the  government  con- 
tinues  as  against  the  wrongdoer  and  all  persoDs, 
until,  at  least,  there  has  been  some  greater  traos- 
f  ormatlon  of  the  original  property  thao  exists  while 
tt  remains  in  the  shape  of  logs,  and  If  the  wrong- 
doer tells  the  logs  to  a  person  who  has  no  actual 
notice  that  they  were  out  on  Che  public  land,  still 
the  government  may  maintain  replevin  against 
soch  vendee  for  the  logs  if  they  are  in  existence, 
or  tf  he  has  aawed  them  into  lumber,  the  govern- 
ment may  recover  from  him  the  value  of  such  logs 
when  so  manufactured  into  lumber,  and  is  not  con- 
fined to  the  '*8tumpage'*  value.   Ibid. 

In  Brown  v.  Throckmorton,  U  IlL  089,  the  evi- 
dence showed  that  the  defendant  made  the  rails  in 
question  from  timber  cut  by  him  on  a  section  of 
lands  belonging  to  the  United  States,  and  that  the 
plalntUt  took  and  carried  them  awajr;  and  It  also 
appeared  that  the  pialnUlf  resided  upon  the  land 
from  a  given  date  up  to  the  time  of  the  trIaU  and 
claimed  a  pre-emption  on  the  land  in  question. 
The  court  held  that  the  timber  out  of  which  such 
rails  were  made  belonged  to  the  United  States,  and, 
even  admitting  that  the  plaintiff  had  at  the  time  a 
valid  pre*emptlon,  that  did  not  confer  on  bim  any 
title  to  the  land  or  the  timber  standing  thereon,  he 
having  a  mere  license  from  the  government  to  oc- 
cupy the  land,  the  timber  In  that  case  having  been 
severed  before  he  acquired  the  right  of  pre-emp- 
tion. 

In  the  above  case  the  court  followed  its  prior  de- 
cision in  Winoher  v.  Shrewsbury,  8  IlL  288, 86  Am. 
Dec.  lOS,  which  was  a  similar  case. 

And  in  Boyer  v.  Williams,  6  Mo.  88S,  88  Am.  Dec 
884,  it  was  held  that  the  purchaser  of  lands  from 
the  United  States  acquired  by  the  purchase  the 
same  title  to  the  land,  and  to  eyerythlng  growing 
upon  it,  which  the  United  States  had  before  the 
sale,  and  was  therefore  entitled  to  the  crops  planted 
thereon  by  other  parties,  the  doctrine  of  emble- 
ments not  applying  to  a  case  where  the  iMirty  plant- 
ing such  crops  had  not  the  legal  title. 

One  settling  upon  public  lands  belonging  to  the 
United  States  and  planting  a  crop  thereon  cannot, 
as  against  a  subsequent  purchaser  of  the  land, 
maintain  an  action  of  quare  dautum  frtQit  for  the 
gathering  and  con  verting  of  such  crop  by  such  pur- 
chaser to  his  own  use,  as  the  sale  in  such  a  case 
carried  the  land  with  the  improvements  thereon. 
Floyd  V.  Ricks,  14  Ark.  886, 68  Am.  Dec  874. 

In  Brock  v.  Smith.  14  Ark.  481,  the  defendant, 
without  license  felled  and  split  timber  Into  cord- 
wood  upon  vacant  lands  belonging  to  the  United 
States,  and  before  he  removed  such  timber  the 
plaintiff  purchased  the  land,  obtained  a  receiver's 
certificate,  and  gave  notice  to  the  defendant  not  to 
remove  the  wood,  which  notice  the  defendant  dis- 
regarded. It  was  held  in  trespass  that  the  defendant 
acquired  no  title,  either  in  the  timber  or  in  the  cord- 
wood  manufactured  thereout  by  his  latK>r,  the 
character  of  the  materials  not  being  altered,  the 
title  remaining  In  the  owner  of  the  soil  who  could 
maintain  either  trover  or  trespass  to  recover  the 
same  the  title  in  question  being  in  that  case  in  the 
United  States. 

Where,  however,  the  plaintiff  had  mnde  rails  out 
or  timber  growing  upon  government  land,  which 
land  was  6ut>9equently  purchased  by  the  defendant 
who  converted  the  rails  to  his  own  use,  it  was  held 
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that  trespass  would  lie  against  the  defendant  foi^ 
Such  rails,  as  they  did  not  pass  with  the  lands. 
Wincher  v.  Shrewsbury,  8  DL  888, 884, 85  Am.  Deo^ 
108. 

So,  in  Garpenter  v.  Lewis,  6  Ala.  688,  where  tioarda,. 
rails,  and  bricks  had  been  cut  and  made  fron» 
the  timber  and  soil  on  lands  belonging  to  the- 
govemment  and  appropriated  by  the  maker,  ft  was* 
held  that  such  did  not  pass  to  a  subsequent  pur- 
chaser of  the  land  ftrom  the  United  States,  evei» 
though  the  chattels  remained  on  it,  and  tberefora- 
trover  would  lie  by  the  maker  against  such  pur^ 
chaser  who  showed  no  title  as  between  himself  an<> 
the  United  States  to  the  chattels  in  queedon. 

Again,  where  a  quantity  of  wood  was  out  an^ 
corded  upon  public  lands  subsequently  purobaseds 
from  the  government,  of  which  the  purchaser  took 
possession,  it  was  held  that  the  parties  cutting  snob 
wood  might  maintain  trover  for  Its  value  Jamea- 
V.  Snelson,  8  Mo.  888. 

The  above  case  would,  however,  appear  to  be 
overruled  by  the  later  case  of  Turley  v.  Tucker,  S^ 
Ho.  688. 88  Am.  Dec.  418,  In  which  case  it  was  hel<8 
that  a  person  cutting  timber  from  public  lands  dki 
not  acquire  any  property,  either  general  or  special, 
in  such  timber,  as  such  parties  were  merely  tres> 
passers  and  not  actual  sett  lerB,and  occupied  only  the- 
same  position  that  a  trespasser  would  occupy  ii» 
the  case  of  a  trespass  upon  private  lands. 

But  in  the  still  later  case  of  Keeton  v.  Anddey,  1^ 
Mo.  868, 61  Am.  Dec  660,  where  action  was  brought 
for  wrongfully  entering  upon  plaintiff's  land  an^ 
cutting  and  carry Ing  away  tlmber,and  the  evidence- 
showed  that  the  timber  was  cut  prior  to  the  plain- 
tiff^ title,  and  was  upon  property  belonging  to  the- 
Unlted  States,  the  court  Inclined  to  the  doctrine- 
announced  In  James  v.  Snelson,  supra,  and  b^A 
that  the  action  would  not  lie,  the  plaintHTs  title  not 
covering  the  property  previously  cut  and  iylng- 
upon  the  premises,  as  the  logs  had  been  severeei 
from  the  freehold  and  no  longer  formed  a  part  or 
it,  and  therefore  did  not  pass  under  a  convey- 
ance of  the  land. 

Where  the  title  to  land  remains  in  the  state,  timber 
cut  thereon  belongs  to  the  state  and  while  the- 
timber  is  standing  it  constitutes  a  pcut  of  the  realty; 
being  severed  from  the  soU  Its  character  is  changeAk 
and  it  becomes  personalty;  but  Its  title  is  not- 
affected,  and  it  continues  as  previously  the  propertr 
of  the  owner  of  the  land,  and  can  be  pumued  where- 
ever  it  is  carried,  all  the  remedies  being  open  to  the* 
owner  which  the  law  affords  in  other  cases  of  the- 
wrongful  removal  or  conversion  of  personal  prop- 
erty. Schulenberg  v.  Harrlman,  88  U.  8.  a  WalL 
4«,28L.ed.561. 

Where  logs  cut  from  the  lands  of  the  state  with- 
out license  have  been  intermixed  with  logs  cut  from 
other  lands  so  as  not  to  be  distinguishable  the  state- 
is  entitled,  under  the  laws  of  Minnesota,  to  replevy 
an  equal  amount  from  the  whole  mass,  the  remedv 
afforded  by  the  law  of  Minnesota  in  such  a  case- 
being  held  to  be  Just  in  its  operation  and  lees  severe 
than  that  which  the  common  law  authorizes.    lifid. 

In  United  States  v.  Ck>ok,  86  U.  S.  19  WalL  681, 28^ 
L.  ed.  810,  it  was  held  that  the  United  States  might 
bring  action  in  replevin  to  recover  possession  of 
logs  sold  by  Indians  from  their  reservation  to  a- 
third  person,  where  the  logs  were  not  cut  for  tbe- 
improvement  of  the  land,  the  Indians  having  only 
a  right  of  occupancy  of  the  land;  the  presumption 
therefore  is  against  their  authority  to  cut  and  seA 
the  timber,  and  every  purchaser  from  them  la 
charged  with  notice  of  such  presumption.   B,  W. 


i 


18M. 


OAlirKHTBB  Y.  LtRasmrsLTBiu 


486 


that  any  other  rule  would  transfer  to  the 
plaintiff  all  the  defendant'slahorin  mining  the 
coal,  and  tboa  give  ber  much  more  than  com- 
pieniation  for  the  injury  done.'"  There  ia 
ample  eTidenoe  in  the  record  before  us  tending 
to  establish  that  the  Carpenters  entered  upon 
the  land  under  claim  of  right,  and  in  good  faith 
cut  the  grass  thereon,  and  made  the  same  into 
hay,  helie?ing  they  had  a  right  to  do  so,  and 
that  the  defendants  made  no  effort  to  stop 
them,  or  to  reclaim  the  hay  before  it  was  all 
made.  In  Tiew  of  this  evidence,  we  think  it 
clear,  under  the  authorities,  that  the  instruc- 
tions siTen  by  the  court  were  erroneous,  and 
prejuaicial  to  the  rights  of  the  plaintiffs. 
Plamtiffs*  request  to  charge  was  applicable  to 
the  eyidence,  and  should  have  been  giyen. 

Upon  the  subject  of  the  measure  of  damages, 
the  court  instructed  the  Jury,  substantially, 
that  inasmuch  as  the  hay  had  been  taken  and 
deliyered  to  the  plaintiffs  under  the  order  of 
repleyin.  and  had  since  been  sold  and  disposed 
ox  by  them,  the  measure  of  the  defendants' 
damage,  in  case  a  verdict  should  be  returned 
In  their  fayor,  would  be  the  highest  market 
▼alue  of  the  hay  which  the  eyidenoe  disclosed 


it  possessed  between  the  time  it  was  repleyled 
and  the  date  of  the  trial.  There  is  a  conflict 
in  the  adjudicated  cases  as  to  the  rule  of 
damages  where  one's  property  has  been 
chan^d  in  form  by  another.  There  is  one  lio« 
of  cases  which  holds  that,  where  the  yalue  of 
property  has  been  increased  by  another.  th« 
owner  may  recoyerthe  yalue  of  the  property  in 
its  improved  and  more  valuable  form.  There 
is  another  line  of  decisions  which  states  the  rule 
broadly  that  the  measure  of  the  recovery  is  the 
value  of  the  article  before  the  same  was  im- 
proved by  the  other's  labor  and  skill,  and  this 
whether  the  value  was  increased  by  a  wilful 
wronedoer,  or  by  a  person  acting  in  good  faith. 
The  last  rule  seems  to  us  the  better  one.  II 
gives  the  owner  full  compensation,  and  to  the 
other  party  the  increase  of  value  for  his  labor 
bestowed  on  the  property.  BingU  v.  8ohneid&r, 
34  Wis.  299,  80  Wis.  670;  Hunffeifmt  v.  Rad^ 
ford,  29  Wis.  846;  Berdic  v.  Taung,  66  Pa.  176. 
98  Am.Dec.  789:  Cobbey,Replevin,g918;  Wetk^ 
erbM  v.  Or^en,  22  Mich.  811,  7  Am.  Rep.  668. 
For  the  errors  already  pointed  out  the  Jud^ 
ment  U  reverted  and  eauee  remanded^ 
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1.  FftUvre  of  miners  or  a  shlfl  bo—  to 
Botiiy  the  timber  men  that  a  newljr 
opened  spaee  in  the  mtao  is  readj  to 
betlmbarad  to  the  neiUgenoe  of  felJow  serv- 
ants  ot  a  trammer  who  Is  Injured  by  the  fau  of 
ore  from  the  roof  beoause  of  absenoe  of  the  tlm* 
her. 

8.  A  lomporar  J  room  in  a  mlne,f  ormed  by 
eoroavatinsr  ore  and  used  as  a  working  plaoe  to 
flvtoat  ore  lyiDff  around  its  sides.  Is  not  wJthin 
the  rule  requlilnff  the  master  to  furnish  a  safe 
plaoe  for  his  servants  to  work  in. 

(September  27, 180ft,) 

ERROR  to  the  Chnmit  Court  for  Gogebic 
County  to  review  a  judgment  in  favor  of 
defendant  In  an  action  brou^t  to  recover  dam- 
acres  for  personal  injuries  alleged  to  have  re- 
sulted from  defendant's  negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Clark  Sb  Pearl,  for  plaintiff  in 
error: 

It  was  the  duty  of  the  defendant  to  make  a 
careful  and  thorough  examination  of  the  roof 
of  the  stope  so  as  to  prevent  rock  and  ore  from 
caving  upon  its  employees.  This. duty  was 
neglected.  The  plaintiff  was  assured  that  it 
was  safe  for  him  to  return  to  the  work.  Plain- 
tiff relied  upon  the  assurance  of  safety  and  has 
8  complete  right  of  action  which  the  proof  sus- 
tained. 

NOTS.— As  to  regulations  for  protection  of  work- 
HMD  in  mines,  made  by  statute,  see  note  to  Oon- 
■oUdated  Coal  ifc  ICCo.  r.  Clay  (Ohio)  26  L.  B.  A. 
aiB. 
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Lake  Superior  Iran  Oo.  v.  Briekeen,  89  Mich 
602,  88  Am.  Rep.  428;  Ohieago  d  N.  W.  R 
Co,  y.  Bayfield,  87  Mich.  211;  Jamet  v.  Smmei 
Min.  Ch.  66  Mich.  846;  Sehlaeker  v.  Ashland 
Iron  Min.  Oo,  89  Mich.  253:  Bmith  v.  Peninsular 
Gar  Works,  80  Mich.  601:  Bovgh  v.  l^tae  d 
P.  A  Ch.  100  U.  8. 218, 26  L.  ed.  812;  Wabash  B. 
Oo.  V.  MeDanid,  107  U.  8.  464.  27  L.  e&.  805; 
Washington  d  Q,  R.  Oo.  v.  McDade,  186  U.  6. 
654,  84  L.  ed.  286;  Gardner  y.  Miehigan  0.  R. 
Oo,  160  U.  8.  849,  87  L.  ed.  1107:  Texas  A  P. 
R,  Co.  y.  Oxr,  146  U.  8.  698,  88  L.  ed.  829; 
Gregg  v.  Chicago  <9  W.  M.  R.  Oo,  91  Mich.  826; 
Eunn  v.  Miehigan  0,  R  Go.TS  Mich.  615,  7 
L.  R  A.  600;  Mather  v.  RiUston,  168  U.  8. 
891,  89  L.  ed.  464. 

There  was  negligence  because  of  neglect  to 
notify  the  plainnff  of  the  special  danger,  and 
because  of  assurance  of  safety  without  making 
proper  examinations  as  to  the  matter. 

Mather  v.  RiUston,  supra;  Swoboda  v.  Ward^ 
40  Mich.  424;  Cooley,  Torts,  861;  Ohieago  <9 
iV:  W,  R.  Co.  v.  Baufleld.  87  Mich.  210;  Mar- 
shal  v.  Stewart,  2  Macq.  H.  L.  Cas.  20,  88  Enir. 
L.  &  Eq.  1;  Mellors  v.  8hau>,  1  Best  &  8.  487; 
Ryan  v.  Fowler,  24  N.  Y.  410,  82  Am.  Dec. 
815;  Ohieago  d  N,  W.  B.  Oo.  v.  Swett,  45  111. 
197,  92  Am.  Deo.  208;  Sehooner  Norwny  v. 
Jensen,  52  111.  878;  Snow  v.  Edusatonie  B,  Co. 
8  Allen.  441.  85  Am.  Dec.  720;  Waish  v.  Pcft 
Valve  Oo.  110  Mass.  28;  Perry  v.  Marsh.  V5 
Ala.  659;  Strahlendorf  v.  Rosenthal,  80  Wis. 
674;  QHtele  v.  Frost,  8  Post.  AF.  622;  Hnr- 
tonshiU  Coal  Oo.  Y.Maeguire,Z'^tLcq,  H.L.  Cas. 
800:  Coombs  Y.  New  Bedford  Cordage  Co.  102 
Mass.  572.  8  Am.  Rep.  506;  Baltimore  AO.R. 
Co.  V.  Baugh,  149  U.  8. 868, 887.  87  L.  ed.  772. 
781;  Atchison,  T,  d  S  F.  R.  Co,  y.  Moore,  29 
Kan.  682;  Hough  v.  Texas  d  P.  R.  Oo.  100 
U.  8.  213,  26  L.  ed.  812;  Northern  P.  R.  Oo. 
y.  Herbert,  116  U.  8.  642, 29  L.  ed.  755;  Union 
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P.  R  Co.  ▼.  F&rt,  84  U.  &  17  Wall.  552,  91  L. 
«d.  789. 

The  master  must  farnish  the  servaDt  with  a 
leasooably  safe  place  in  which  to  perform  his 
work. 

Dewey  ▼.  Detroit,  G,  H.  d  M.  R.  Co.  Vl 
Mich.  882.  and  842,  22  L.  R.  A.  292.  and  16  L. 
H.  A.  848;  VanDuun  t.  LeteUier,  78  Mich  492; 
MorUm  V.  Detroit,  B,  0.  dA.  B  Co,  81  Mich. 
428;  Roux  ▼.  Blodgett  d  D.  Lumber  Co,  86 
Mich.  619,  18  L.  K.  A.  728;  Hammond  y. 
Chicago  d  Q.  T.  B.  Co.  88  Mich.  884;  Ford  y. 
Lake  Shore  d  M,  8.  B.  Co.  117  N.  Y.  688; 
Mather  y.  Rillston,  166  U.  8.  891,  89  L.  ed. 
464;  auoboda  y.  Ward,  40  Mich.  420;  Park- 
hurst  y.  Johnson,  60  Mich.  70, 46  Am.  Rep.  28; 
Buitega  y.  Cutler  d  8.  Lumber  Go.  61  Mich. 
272;  James  y.  Emmst  Min.  Co,  65  Mich.  886; 
Bmith  y.  Peninsular  Car  Wwks,  60  Mich.  601; 
Adorns  y.  Iron  Cliffs  Co,  78  Mich.  271;  Brown 
T.  OHdirist,  80  Mich.  66;  8adoufski  y.  Michi- 
gan Car  Co.  84  Mich.  100;  Palmer  y.  Michigan 
C.  B.  Co.  87  Mich.  281.  98  Mich.  868, 17  L.  R 

A.  686:  Tangnep  y.  J  B.  Wilson  d  Co.  81 
Mich.  468;  Bagon  y.  Toledo,  A.  A.  d  N.  M. 

B.  Co,  91  Mich.  879;  Creggy.  Chicago  d  W.M, 
B.  Co.  Id.  624. 

A  case  should  not  be  withdrawn  from  the  Jury 
unless  the  conclusioQ  follows  as  a  matter  of 
law  that  no  recoyery  can  be  had  upon  any  yiew 
which  can  be  properly  taken  of  the  facts  that 
the  eyidence  tends  to  establish. 

Gardner  y.  Michigan  C.  B.  Go.  160  U.  8. 
849,  87  L.  ed.  1107:  Grand  Trunk  B.  Co.  t. 
Ives,  144  U.  8.  408,  86  L.  ed.  485;  Texas  d  P. 

B.  Co.  y.  Oox,  146  U.  8.  698.  86  L.  ed.  829; 
Lake  Shore  d  M.  8.  B  Co.  r.  MiOer,  26  Mich. 
274;  SadoiDskiT,  Michigan  Car  Co.  supra. 

The  shift  boss  was  not  a  fellow  aeryant;  he 
tepres^nted  the  master  and  was  one  of  the  con- 
trolling agenu  in  hiring,  directing,  and  dis- 
charging the  trammers  of  whom  the  plaintiff 
was  one,  and  in  the  controUiog  the  work  to  be 
done  by  them  and  the  place  where  they  were 
to  work. 

Fas  y.  Spring  Lake  Iron  Co.  89  Mich.  887; 
Flike  y.  Boston  d  A.  B  Co.  63  K.  Y.  649,  18 
Am.  Rep.  646;  McEinney,  Fellow  8eryant8, 
p.  64;  Gardner  y.  Micftigan  C.  B  Co.  160  U. 
8.  849,  87  L.  ed.  1107;  Bgan  y.  Fou>ler,  24  N. 
Y.  416,  82  Am.  Dec  816;  Hunn  y.  Michigan 

C.  B  Co.  78  Mich.  616,  7  L.  R.  A.  600;  Quthcy 
Min.  Co.  y.  KitU,  42  Mich.  89;  LyUle  y.  Ch*- 
eogo  dW.  if.  fi.  a».  84  Mich.  289;  Jam£S  y. 
Emmet  Min.  Go.  65  Mich.  886;  Harrison  y. 
Detroit,  L.dN.BCo.79  Mich.  409,  7  L.  R 
A.  623. 

An  instruction  to  the  jury  that  a  seryant 
cannot  recover  from  a  master  for  personal  in- 
luries  if  the  master  has  a  standiug  rule  requir- 
ing someone  to  give  a  warning  which  if  giyen 
would  haye  preyen'ed  the  injury  unless  the 
master  was  guilty  of  gross  negligence  in  select- 
ing the  person  whose  duty  it  was  to  give  the 
warning,  is  erroneous  as  ignoring  the  master's 
duty  Rod  raising  an  iraue  outside  the  pleadings. 

Alniika  Treadwell  Goid  Min.  Co.  y.  Whelan, 
64  Fed.  Rep.  462;  Dcnman  y.  Johnston,  86 
Mich.  887. 

The  jury,  and  not  the  iudge,  are  the  exclu- 
sive Judges  of  the  credibility  of  the  witnessea 

Frits  y.  Jenner,  166  Pa.  292. 

L.  R  A. 


Mr.  Jalins  J.  Patek,  also  for  plaintiff  la 
error: 

It  wUl  be  presumed  that  plaintiff  was  free 
from  contributory  negligence  where  none  is 
shown. 

Rou)e  y.  Nou>  York  C.  dH.  B.  B  Co.^St  Hmi, 
168;  Guichard  y.  ITew,  84  Hun,  64;  Hunn 
y.  Michigan  C.  B.  Co.  78  Mich.  518. 7  L.  R  A. 
500;  Woods  y.  Southern  Pae.  Co.  9  Utah, 
146;  Chicago,  B.  d  Q.  B  Co.  y.  Wymare,  40 
Neb.  645;  Carf>er  y.  DetroU  d  S.  PI.  Boad  Co. 
61  Mich.  686.  69  Mich.  616;  Flater  y.  Fey,  70 
Mich.  644;  tjuks  y.  Wheat  Min.  Co.  71  Mich. 
864;  Scftroeder  y.  Flint  d  P.  M.  B.  Co.  lOS 
Mich.  218,  29  L.  R.  A.  821;  lAnUm  Coal  d 
Min.  Co.  y.  Persons,  11  Ind.  App.  264. 

Messrs.  Clark  is  Pearl  and  GaUll  4k 
Ostrandert  with  Mr.  J.  J.  Patek,  for 
plaintiff  in  error  in  support  of  petition  for  re- 
hearing: 

Afl  l^tween  the  master  and  the  common  la- 
borer who  pushes  a  car  into  the  room  or  mine 
for  the  purpose  of  loading  it  with  ore  and  run- 
ning  it  out  again,  it  must  be  the  master's  duty 
to  personally  or  by  some  agent  upon  whom  the 
master's  duty  devolves  see  to  it  that  the  ceiliog 
or  roof  of  the  stope  or  chamber  Is  supported. 

Palmior  y.  Michigan  C.  B  Co.  Bl  Mich.  290; 
Pantear  v.  TUly  Foster  Iron  Min.  Co.  99  N.  Y. 
868;  Union  P.  B.  Co.  y.  Jarvi,  68  Fed.  Rep. 
66, 10  U.  8.  App.  439;  Consolidated  CM  Go.  y. 
Wombaeher,  184  111.  67;  Sampson  Min.  d  M. 
Go.  y.  Sehaad,  16  Ciolo.  197;  James  v.  Emmei 
Min.  Co.  66  Mich.  886. 

An  employee  assumes  only  such  risks  as  are 
incident  to  his  employment,  and  do  not  arise 
from  the  negligence  of  his  employer  or  his 
deputies  In  authority  over  him  and  his 
work. 

Norfolk  d  W.  BCo.  t.  Ward,  90  Va.  687, 
24  L.  R  A.  717;  Davis  y.  New  York,  K.  H.  d 
H.  B.  Co.  169  Mass.  582;  SchuU  y.  Chicago,  M. 
d  St.  P.  B  Co.  fit  Minn.  271;  LouisviUe  d 
N".  B  Co.  y.  ShiveU,  18  Ky.  L.  Rep.  902; 
Sehlereth  y.  MissouH  P.  B  Co.  115  Mo.  87; 
Murphy  y.  Waba^i  B  Co.  Id.  Ill;  EOedge  y. 
National  City  dO.BCo.  100  Cal.  282. 

An  employee  has  a  right  to  assume  that  it  fa 
safe  to  do  what  he  is  nired  to  do  unless  his 
knowledge  warns  him  that  it  is  not. 

JamesY.Emmet  Min.  Co.  66  Mich.  885;  Delude 
y.  St.  Paul  City  B.  Go.  65  Minn.  68:  Evans  v. 
Chamberlain,  40  8.  C.  104;  Louisville  dN.B 
Co.  y.  Foley.  94  Ky.  220. 

It  is  not  contributory  negligence  not  to  look 
out  for  danger  where  there  is  no  reason  to  ap- 
prehend any.  Beach,  Contrib.  Neg.  41;  Grand 
Rapids  d  L  BCo.  y.  Martin,  41  Mich.  667; 
Engd  y.  Smith,  82  Mich.  1. 

It  is  not  contributory  negligence  for  an  em- 
ployee who  is  in  doubt  about  the  safety  of  the 
place  where  he  has  to  work  to  defer  to  the 
opinions  and  assurances  of  those  who  are  sup- 
posed to  know  and  from  their  position  are 
i)ound  to  have  special  knowledge  as  to  whether 
it  is  safe  or  not. 

TAike  Superior  Iron  Co.  y.  i^tdkft9n,89Midu 
492,  88  Am.  Rep.  428. 

Where  it  appears  that  plaintiff  in  an  action 
for  negligent  injury  was  thrown  off  his  guard 
by  defendant's  own  act,  and  was  led  to  be- 
lieve that  yi^laiice  was  not  needed,  his  lads 
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of  care  thereafter  ^  there  was  such)  would 
not  bar  recovery. 

Einney  v.  FolkerU,  78  Mich.  687. 

The  servant  does  not  assume  by  bis  contract 
the  risks  of  the  personal  negligence  of  the  mas- 
ter, and  they  are  not  in  the  line  of  or  incident 
to  the  business. 

Missouri,  K.  dkT.R.  Co.  ▼.  Hamilton  (Tex.) 
80  8.  W.  879;  Promer  t.  MUwaukee,  L.  6.  db 
W.  R.  Co.  90  Wis.  21S. 

Plaintiff  was  a  common  laborer,  not  a  miner. 

Smith  Y,  Peninsular  Car  Works,  60  Mich. 
604;  Griale  t.  Frost,  8  Fost.  &  F.  662;  Barton- 
skill  Coal  Co.  ▼.  Maeguire,  8  Macq.  H.  L.  Gas. 
800;  Coombs  t.  New  Bedford  Cordage  Co.  102 
Mass.  572,  3  Am.  Rep.  506;  Crax>en  ▼.  S^ith, 
89  Wis.  119;  lUingsworih  v.  Boston  Electric 
Light  Co.  161  Mass.  688. 

Plaintiff  was  entitled  to  as  safe  a  place  to 
work  in  as  due  care  on  the  part  of  the  master 
would  permit,  and  this  duty  of  the  master  to 
furnish  a  safe  place  could  not  be  delegated  to 
others  so  as  to  relieve  him  from  responsibility 
for  their  want  of  care. 

KeLUy  v.  Fourth  of  July  Min.  Co.  16  Mont. 
484;  Wetiem  Coal  A  M.  Co.  v.  Ingram,  70  Fed. 
Rep.  219:  BaUioff  v.  Michigan  C.  R  Co. 
(Mich.)  2  Det  L.  N.  728. 

Mr.  Charles  E«  Miller*  for  defendant  in 
error: 

The  doctrine  of  "safe  place**  does  not  apply 
to  the  facts  in  this  case  at  all. 

Beesley  v.  F.  W.  Wheeler  S  Co.  103  Mich. 
196,  27  L.  R.  A.  266;  Hoar  v.  Merritt,  62  Mich. 
886;  Butler  y.  Townsend,  126  N.  Y.  110;  Kit- 
tea  T.  Faxon,  125  Mass.  485  Peschel  v.  Chicago, 
M.  4b  8t.  P.  R  Co.  62  Wis.  888;  Manning  v. 
Chicago  d  W.  M.  B.  Co.  (Mich.)  2  Det.  L.  N. 
109. 

The  fact  that  a  fellow  servant  Is  charged  by 
the  master  with  special  duties,  and  has  special 
authority  with  respect  to  a  particular  part  of 
the  work,  in  whom  is  vested  supervision  over 
It  and  whose  duty  it  is  to  see  that  it  is  done, 
does  not  change  the  relation  to  the  other  em- 
ployees as  a  fellow  servant,  nor  does  it  place 
uim  in  respect  to  the  master  in  the  position  of 
superintendent  or  manager  in  the  sense  to 
make  the  master  responsible  for  injury  to  a 
servant  resulting  from  negligence. 

Bailey,  Master's  Liability,  270;  Quiney  Min. 
Co.  V.  Kitts,  i2  Mich.  89. 

All  who  serve  the  same  master  work  under 
the  same  control,  derive  authority  and  com- 
pensation from  the  same  source,  and  are  en- 
gaged in  the  same  general  business,  though  it 
may  be  in  different  grades  or  departments  of 
it,  are  fellow  servants. 

Adams  v.  Iron  CHff^  Co.  78  Mich.  288; 
Dewey  ▼.  Iktroit,  0.  B.  4b  M:  R.  Co.  97  Mich. 
882,  22  L.  R.  A.  292;  Beesley  v.  F.  W.  Wheeler 
db  Co.  108  Mich.  196.  27  L.  R.  A.  266;  Quiney 
Min.  Co.  V.  Eitts,  42  Mich.  84;  JcnHns  v.  Ma- 
hupao  Iron  Ore  Co.  82  N.  Y.  B.  R.  866; 
Qeoghduin  v.  AUas  8.  8.  Co.  8  Misc.  224. 

Where  a  servant  knows  of  the  defective 
character  of  the  place  in  which  he  is  put  to 
work  and  still  enters  into  employment  at  that 
place,  he  assumes  the  risks  incident  thereto  and 
the  servant  is  bound  to  take  notice  of  natural 
laws. 

We  know  of  no  rule  of  law  whereby  the  plain- 
tiff can  recover  in  such  a  case  uuless  the  defect 
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was  a  latent  defect  or  one  as  to  which  the  law 
presumes  the  principal  to  have  a  better  means 
of  knowledge  than  the  servant. 

Xean  v.  Ikiroit  Copper  d  B.  Rolling  Mills, 
66  Mich.  277;  Gibsm  v.  Erie  R.  Co  68  N.  Y. 
449,  20  Am.  Rep.  552;  Patterson  v.  Pittslnirg 
d  a  R.  Co.  76  Pa.  898,  18  Am.  Rep.  412; 
Smith  ▼.  Peninsular  Car  Works.  60  Mich. 
501. 

On  Rehearing. 

The  room  in  which  these  men  were  working 
was  not  in  anv  sense  such  a  place  as  is  con- 
templated by  the  rule  involved  in  the  doctrine 
of  "safe  place." 

Fraser  v.  Red  River  Lumber  Co.  45  Minn. 
285;  Consolidated  Coal  d  M.  Co.  v.  Clay^ 
51  Ohio  SL  542,  25  L.  R  A.  848;  Sehroeder  v. 
Flint  dP.  M.R  Co.  108  Mich.  213,  29  L.  R. 
A.  821;  Beetiey  v.  F.  W.  Whetler  d  Co.^  and 
Butler  V.  Townsend,  supra;  McOinty  v.  At/tol 
Reservoir  Co.  155  Mass.  188;  Consolidated  Coal 
Co.  V.  Seheller,  42  111.  App.  619;  WaddeU  v. 
Bimoson,  112  Pa.  567. 

Hooker*  J.*  delivered  the  opinion  of  the 
court: 

Plaintiff,  a  trammer  in  defendant's  iron  mine, 
was  injured  by  the  fall  of  ore  from  the  roof  of 
the  room  in  which  he  was  at  work  loading  ore 
into  a  car.  The  work  was  conducted  as  fol- 
lows: The  miners  loosened  and  brought 
down  the  ore  to  the  floor  of  the  stope  or  room 
made  by  taking  out  the  ore,  which  room  was 
constantly  being  enlarged  by  the  process.  This 
ore  was  loaded  upon  cars,  and  removed  by 
common  laborers,  called  **trammers."  As  fast 
as  the  ore  was  removed,  it  was  the  practice  to 
support  the  roof  by  timbers  and  posts  set  a 
few  feet  apart.  These  were  called  "sets,"  and 
were  put  in  place  by  a  force  or  gang  of  men 
who  were  called  from  place  to  place,  as  wanted, 
upon  notice  from  the  miners  themselves,  or 
through  the  shift  boss  or  foreman,  who  had 
charge  of  the  work  of  the  mine.  Above  the 
shift  boss  was  a  captain,  who  had  general 
supervision  of  the  work  in  the  mine.  The 
posts  were  placed  about  8  feet  apart,  a  set  being 
8  feet  square.  The  post,  being  2  feet  in  diame- 
ter, was  capped  and  braced,  and  covered  with 
lagging  to  support  the  roof,  which  had  a  tend- 
ency to  crumble.  Sometimes  large  masses  of 
ore  would  fall,  as  in  this  instance.  The  drift 
or  vein  was  twelve  sets  wide,  and  the  room  in 
question  was  being  mined  across  the  vein,  about 
to  feet  of  the  vein  being  its  length,  while  it 
would  be  about  100  feet  wide  across  the  vein 
when  completed.  The  miners  had  taken  out 
sufficient  ore  to  make  room  for  five  sets  into 
the  vein,  and  so  much  appears  to  have  been 
properly  timbered  up.  At  the  time  of  the  ac- 
cident they  had  mined  a  space  in  advance  of  the 
last  set,  which  the  plaintiff  claims  was  wider 
than  should  have  been  taken  without  support. 
The  testimony  differs  about  its  width,  but  there 
is  evidence  that  it  was  not  sufficiently  cleaned 
out  to  permit  of  timbering  at  the  time  of  the 
accident,  and  this  does  not  seem  to  have  been 
disputed.  Some  indications  of  danger  were 
noticed  by  the  trammers,  who  called  the  at- 
tention of  the  shift  boss  to  it,  but,  after  looking 
at  it,  he  told  them  it  was  all  right,  and  to 
"quit  monkeying,"  and  resume  work,  which 
they  did.    The  accident  occurred  about  thirt/ 
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minotefl  later.    The  court  directed  •  yerdict 
for  the  defendant. 

The  claioa  of  the  plaintiff  Is  that  the  master 
did  not  furnish  a  safe  place  to  work.  In  our 
opinion,  this  place  where  the  men  were  at  work 
was  an  incident  of  mining.  It  was  a  result 
of  the  common  work  of  the  miner  and  the 
trammer,  both  of  whose  labor  combined  to 
make  it.  After  the  miner  had  loosened  the 
ore,  and  the  trammer  had  removed  it,  it  was 
ready  for  the  timber  men,  who  followed  up 
when  notified,  putting  in  sets,  which  enabled 
the  process  of  mining  to  be  carried  further. 
The  undisputed  evidence  shows  that  the  tram- 
mers and  miners  had  not  put  the  newly  opened 
space  in  condition  for  the  timber  men,  and  that 
toe  miners  had  not  caused  them  to  be  notified 
that  their  services  were  required.  If  there  can 
be  said  to  have  been  culpable  negligence,  it 
was  either  in  mining  too  large  a  space  before 
cutting  out  the  corners  preparatory  for  the  sets, 
or  in  failing  to  notify  the  timber  men  if  sets 
could  have  been  put  in  before  tbe  ore  was  still 
further  removed.  In  either  case,  if  the  fault 
of  the  miner,  it  was  the  negligence  of  a  fellow 
servant  under  the  plainest  rules.  And  tbe 
8ame  is  true  if  it  was  through  a  failure  upon 
the  part  of  the  shift  boss  to  cause  timbering  to 
be  done  earlier.  He  was  a  foreman,  who 
directed  when  and  where  blasts  should  be  put 
in,  and  where  the  men  should  work,  and  who 
was  appealed  to  to  settle  questions  arising  as 
the  work  progressed.  His  relation  to  the  men 
under  him  was  similar  to  that  of  a  foreman  of 
a  section  gang  upon  a  railroad  to  his  men,  or 
one  in  charge  of  workmen  upon  a  train. 
iichroeder  v.  Fli7it  d  P.  M,  R  Co.  103  Mich. 
218,  29  L.  R.  A.  821.  Unless  it  can  be  said 
that  the  duty  to  furnish  a  safe  place  to  work  is 
involved,  the  court  was  right  in  directing  a 
verdict  for  defendant.  There  are  duties  which 
a  master  owes  to  employees,  which  he  must 
perform;  and,  while  he  may  confide  the  per- 
formance of  such  to  another,  the  obligation  is 
still  the  master's,  and  he  cannot  avoid  it  by 
authorizing  another  to  perform  the  act.  In 
such  cases  it  is  not  an  answer  to  say  that  he  has 
provided  a  competent  agent,  although  such 
agent  may  be  a  fellow  servant,  and  in  many 
things  a  fellow  servant  of  the  injured  person. 
This  cfiiestion  has  been  discussed  of  late,  and 
autbontfes  cited,  in  the  opinion  of  Mr.  Justice 
Montgomery  in  the  case  of  Schroeder  v.  Flint 
&  P.  M,  H,  Co.  supra.  Also  Beesley  v.  F.  W. 
WheeUr  d  Co.  108  Mich.  196.  27  L.  R.  A.  266. 
In  the  latter  case  the  distinction  between 
temporary  places  built  to  assist  in  construction, 
as  stagings  and  permanent  places,  within  which 
men  are  expected  to  perform  labor,  is  pointed 
out  The  onl^  difference  between  tbe  Beetdey 
OaM  and  this  is  that  in  the  former  the  staging 
was  preliminary  to  tbe  work  of  construction, 
in  this  it  was  an  incident  of  the  work  being 
done;  and  we  see  no  difference  in  principle. 
The  same  distinction  was  made  in  the  case  of 
Ooniolidaied  CocU  d  M.  Co.  v.  Ciay,  recently 
decided  by  thesupremecourtof  Ohio,  reported 
in  61  Ohio  St.  642.  25  L.  R.  A.  848.  See  also 
ButUr  V.  Towmend.  126  N.  Y.  110;  Bentingy. 
Steinway  d  Sons,  101  N.  T.  647;  Btring/iam  v. 
Saum,  111  N.  Y.  188,  1  L.  R.  A.  4H8. 

This  was  a  case  of  injury  resulting  from  a 
failure  to  support  the  roof  of  a  mine,  and  the 

83  L.  R.  A. 


court  says:  "We  need  not  discoss  this  proposi- 
tion, for  we  have  not  that  case.  Here  the  place 
was  not  furnished  as  in  any  sense  a  permanent 
place  of  work,  but  was  a  place  in  which  sur- 
rounding conditions  were  constantly  changing 
and  instead  of  being  a  place  furnished  by  the 
master  for  the  employees,  within  the  spirit  of 
the  decisions  referred  to,  was  a  place,  the  fur- 
nishing and  preparation  of  which  was  in  itself 
part  of  the  work  which  they  were  employed 
to  perform.  The  distinction  is  shown  in  a 
number  of  cases"  (which  are  cited  in  the 
opinion). 
It  follows  that  thejudgmentshouldlte  affirmed. 

The  other  Justices  concur. 

A  petition  for  rehearing  was  subsequently 
filed,  after  which,  on  April  21, 1896,  Hooker, 
J.,  handed  down  the  following  opinion: 

The  substance  of  the  question  which  we  are 
disposed  to  consider  upon  the  rehearing  of  this 
cause  is  whether  the  fact  that  mining  opera* 
tions  have  proceeded  beyond  a  given  point  in 
the  stope,  and  the  stope  has  been  "timbered 
un"  to  that  point,  changes  the  portion  so  tim- 
bered so  that  it  is  to  be  treated  as  a  place  to 
work,  within  the  decisions  requiring  a  master 
to  furnish  the  servant  a  reasonably  safe  place 
to  work.  The  alleged  inaccuracy  of  the  court 
in  stating  that  the  testimonv  showed  that  the 
miners  had  not  put  the  newly  opened  space  in 
condition  for  the  timber  men,  has  no  bearing 
upon  this  question;  and  we  are  satisfied  with 
the  proposition  enunciated, — that  the  failure  of 
the  mineit  or  boss  to  notify  the  timber  men 
that  the  place  was  in  readiness  was  the  n&zli- 
gence  of  fellow  servants  of  the  plaintiff.  But 
it  was  urged  by  counsel  that  in  the  discussion 
of  the  question  the  court  neglected  to  con- 
sider the  fact  that,  at  the  time  of  the  accident, 
the  last  timt)ers  set  did  not  support  the  roof 
of  the  mine,  the  lagging  being  some  distance 
below  the  roof,  by  reason  of  the  caving  or 
dropping  of  ore  from  the  roof,  above  the  lag- 
ging, until  it  left  a  space  between  tbe  lagging 
and  the  roof  of  the  mine,  and  that,  as  this  in- 
creased the  area  of  roof  unsupported,  it  caused 
the  ore  to  fall  and  injure  the  plaintiff.  It  is 
apparent  that  if  we  are  to  adhere  to  the  hold- 
ing that  miners  and  trammers  are  fellow  serv- 
ants, and  that  the  shift  boss,  like  the  foreman 
of  a  section  gang,  is  not  an  exception,  there  can 
be  no  theory  upon  which  tbe  plaintiff  can  re- 
cover, except  that,  immediately  the  room  was 
in  readiness  for  timbers,  it  was  the  duty  of  the 
master  to  see  that  they  were  pro|)erly  set  and 
maintained.  And  it  is  obvious  that  this  claim 
must  be,  as  it  is,  planted  upon  tbe  rule  that,  in 
appropriate  casQS,  requires  the  master  to  pro- 
vide a  safe  place.  The  operation  of  mining,  in 
this  and  similar  mines,  is  to  sink  a  shaft,  and 
from  the  sbaft  start  a  drift,  from  which  stopes 
or  rooms  are  excavated  across  the  vein,  from 
the  lower  to  the  upper  or  hanging  wall.  It  is 
accomplished  by  caving  down  and  removing 
the  ore.  It  is  manifest  that  this  cannot  pro- 
ceed unless  the  roof  is  supported  behind  the 
miners,  and  this  is  done  by  putting  up  timbers 
to  support  the  roof  until  the  ore  shall  be  ex- 
cavated beyond.  It  is  said  that,  when  the  room 
has  been  excavated  sufficiently  large,  it  is  the 
practice  to  cave  the  room  down  into  the  mia- 
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flog  sets,  and  place  more  timbers  on  top  of  the 
first.    Now,  if  tbia  room  can  properly  be  said 
4o  be  a  place  furnished  to  the  ^erraDU  in  which 
to  carry  on  the  master's  business,  and  which  he 
must,  at  his  peril,  keep  in  reasonably  safe  con- 
'dition,  as  a  factory  or  warehouse,  then  the  case 
-•hould  have  gone  to  the  jury;  but,  if  it  is  not 
«ach  a  place,  then  it  falls  within  that  other 
-rale,  that  the  dutv  of  the  master  is  performed 
4>T  using  reasonable  care,  or  furnishing  suit- 
able material,  and  employing  capable  and  effl- 
Hnent  men  to  do  the  work.    In  yiew  of  the  cases 
-d Sehroeder  ▼.  Flint  it  P.M.  R.  Co.  108 Mich. 
-dl8, 29  L.  R  A.831,and  BeeOey  y.F.  W,  Wheeler 
4f  Oo,  106  Mich.  19«,  27  L.  R  A.  266,  cited  in 
^be  former  opinion,  there  is  no  doubt  that  a 
master  must  furnish  a  reasonably  safe  place 
^or  a  serrant  to  work,  if  a  Btructure  is  required 
"for  the  carrying  on  of  his  business:  and  the 
briefs  furnished  in  this  case  upon  the  part  of 
<be  plaintiff  would  render  us  more  assistance. 
diad  they  called  our  attention  to  cases  estab- 
lishing the  claim  that  a  master  is  obliged  to 
«nake  safe  the  place  which  the  servant  makes 
.-and  occupies  as  a  means  of  doing  his  work,  or 
-which  results  as  an  incident  of  the  work,  al- 
though it  necessitates  his  presence  in  a  place, 
•to  a  greater  or  less  degree,  unsafe.    In  such 
-cases,  must  the  master  stay  with,  or  follow  up, 
the  serrants,  to  be  certain  that  they  make  the 
Alace  safe,  so  that  they  or  some  of  them  be  not 
injured?    There  are  many  cases  which  draw 
the  distinction  pointed  out      Such  a  case  is 
Bee$Uif  ▼.  F.  W.  Wheeler  d  Go.  mipra.   Several 
other  cases  are  cited  in  the  former  opinion.   In 
Fraeer  ▼.  Bed  Biver  Lumber  Co.  45  Minn.  237, 
4t  is  said,  "An  important  consideration,  often 
-overlooked,  is  whether  the  structure,  appH- 
4Uice  or  instrumentality  is  one  which  has  oeen 
-furnished  for  the  work  in  which  the  servants 
•Are  to  be  engaged,  or  whether  the  furnishing 
«nd  preparaUon  of  it  is  itself  part  r'  tbe  work 
'Which  they  are  employed  to  perform."    As  we 
tinderstand  from  the  brief  of  counsel  and  the 
record, — and  we  do  not  discover  a  denial  of  it, 
— this  stope  or  room  starts  from  a  drift  at  or 
aear  what  is  called  the  "foot  wall,"  which  is 
the  bottom,  as  distinguished  from  tbe  overly- 
ing stratum  of  the  vein  of  ore.    Both  foot  wall 
«nd  top  wall  depart  from  the  level,  and  dip 
rabarplv,  so  that,  in  running  the  stope  on  a 
level,  it  can  go  but  a  short  distance  until  the 
lop  or  overhanging  wall  is  reached:  and  then 
the  operation  is  repeated  above  the  lairging,  re- 
moving  the   lagging  and   caving  down  the 
«oof,— supporting  tbe  new  roof  thus  formed  by 
new  sets  placed  upon  the  first.    Thus,  so  far 
-MB  the  lagging  is  concerned,  it  has  a  temporary 
^ise  merely  to  enable  the  miners  to  push  the 
'breast  through  to  the  overhanging  wall,  by  sup- 
porting the  roof.    It  is  a  part  of  tbe  operation 
•of  mining,  as  much  as  a  blaster  a  staging,  and 
^  not  a  part  of  the  permanent  structure.    The 
following  cases  confirm  us  in  our  opinion  that, 
-as  an  incident  or  means  of  excavating  the  ore, 
'«be  master  has  only  the   duty  of  furnishing 
•oompetent  men,  and  furnishing  suitable  mar 
teriaJs  for  the  lise  of  those  engsged  in  tbe  com- 
mon employment:  HcM  v.  Johneon,  8  Hurlst. 
-A  C.  589,  where  it  was  held  that  "  an  under- 
Jookerin  a  mine,  whose  duty  it  was  toeiamine 
the  roof,  and  prop  it  up  if  dangerous,  was  a 
^eUow  laborer  with  a  workman.       Waddeii  y. 
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Simoeon,  112  Pa.  667,  where  it  was  decided 
that  *'the  operator  of  a  coal  mine  fulfils  th« 
measure  of  his  duty  to  his  employees,  if  h« 
commits  his  work  to  careful  and  skillful  bossei 
and  superintendents."  And  in  ConeolidtUed 
Oofil  Co.  y.  Seheller,  42  HI.  App.  610,  tbe  court 
held  that  if  a  master  ezercisea  reasonable  or 
ordinary  care  in  selecting  men  and  materials,  a 
mine  owner  is  not  liable  if  tbe  roof  falls.  In 
Qutncy  Min.  Co.  y.  KitU,  42  Mich.  84,  a  work- 
man was  injured  by  a  fall  occasioned  by  the 
breaking  of  a  bridge  across  a  permanent  open- 
ing, consisting  of  a  winze  or  perpendicular 
shaft  for  ventilation  in  amine.  The  timber 
man  was  held  to  be  a  fellow  servant,  which 
excludes  tbe  theory  contended  for  in  this  case. 
A  case  substantially  like  the  one  before  us  is 
GoneoUdated  Coal  dtM.  Co.  y.  Clay  (cited  in  the 
former  opinion),  61  Ohio  St  642,  25  L.  R.  A. 
848.  We  see  no  occasion  to  change  or  modify 
the  opinion  heretofore  filed  in  this  cause,  which 
disposed  of  all  questions  necessary  to  a  decision 
of  the  case. 
Judgment  affirmed. 

Long^v  Ch.  J.,  took  no  part  in  the  decision. 
The  other  Justices  concurred. 
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1.  A  t«jE  OB  eredlte  la  the  hands  otreal!' 
dent  tmeteee  boldlnff  the  absolute  legal  title 
thereto  In  trust  for  nonresidents  of  tbe  state  is 
within  the  power  of  the  legislature  to  impose. 

8.  '^Inhabltaat^*  ef  a  state  whose  credits 
of  every  kind  are  taxed  by  Pub.  Acts  1806^  No. 
208,  inolude  resident  trustees  holding  tbe  abso- 
lute legal  title  tocbosee  In  action  for  the  benefit 
of  nonresidents. 

8*  Trosteesaffaiiiatvrhemjiidflriiient  Is 
rendered  for  tSToa  upon  trust  estates  are 
entitled  to  paj  It  from  the  trust  fund  and  be 
credited  with  the  amount  so  paid. 

(April  21,  IBM.) 

ERROR  to  the  Circuit  Court   for  Wayne 
County  to  review  a  Judgment  in  favor  of 
plaintiff  in  an  action  brought  to  collect  a  per 
sonal  property  tax.    Affirmed. 

Statement  by  Grant*  J.: 

On  tbe  5th  of  July,  1892,  the  Detroit  Gaa- 
ligbt  Companyand  Camille  Weidenfeld,  of  the 
city  of  New  York,  executed  a  contract,  the 
material  parts  of  which  are  as  follows: 

"Whereas,  said  second  party  Is  desirous  of 
purchasing  so  much  of  the  property  of  said 
first  party  as  is  used  for  the  purpose  of  mak- 
ing and  distributing  gas,  and  is  also  desirous 
of  acquiring  aU  of  the  capital  stock  of  said 
first  party,  and  has  offered  the  said  first  partv, 
the  price  and  terms  therefor  hereinafter  named, 
and  the  directors  of  said  first  party  deem  it 
wise,  and  best  for  the  interests  of  the  stock- 
Nora.— As  to  place  of  tazatlonof  trust  property* 
see  note  to  Richmond  County  Academy  v.  Augus*^ 
(Ga.)  20  L.  B.  A.  lAL 
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holders  of  safd  first  party,  that  such  sale  be 
made;  and  whereas,  in  order  to  coD8ummate 
such  iraDsaction,  it  will  be  necessary  to  obtain 
the  assent  of  all  tbe  stockholders  of  said  first 
party:  Now,  therefore,  said  first  party  agrees 
that  it  will,  as  soon  as  practicable,  present  the 
said  propoBiiion  to  its  stockholders,  and  use 
reasonable  efforts  to  obtain  the  authority  of  all 
of  I  hem  to  the  sale  of  said  property  and  stock, 
and,  if  successful  in  such  efforts,  to  notify  the 
said  second  party,  within  ninety  days  from  the 
date  hereof,  of  its  readiness  to  carry  out  the  sale 
aforesaid.  And,  upon  receiving  such  power 
and  authority  from  its  stockholders,  said  first 
party  agrees  to  sell,  by  good  and  sufficient 
conveyance,  to  said  second  party  and  his  asso- 
ciates, or  to  such  person  or  corporation  as  he 
may  designate:  provided,  that  if  such  assent, 
ratification,  and  authority  from  such  stock- 
holders be  not  obtained  within  ninety  days 
from  the  date  hereof,  then  this  agreement  be- 
comes void  and  of  no  effect,  at  the  option  of  the 
party  of  the  second  part,  to  be  declared  within 
thirty  days  after  the  expiration  of  said  period 
of  ninety  days,  and  he  shall  have  the  right  to 
purchase  the  holding  of  the  stockholders  so 
assenting,  for  a  pro  rata  proportion  of  said  pur- 
chase money;  and  in  any  event  the  party  of 
the  second  part  shall  have  no  cause  of  action 
against  the  party  of  the  first  part  for  its  fail- 
ure to  obtain  the  assent,  ratification,  and 
authority  of  all  of  said  stockholders.  And  in 
consideration  of  the  premises  the  said  second 
partv  agrees  to  purchase  the  said  property  and 
stock,  and  to  pay  therefor  the  sum  of  $1,450,- 
000,  in  manner  following:  $450,000  within  nine 
monti  fter  receipt  of  notice  of  the  authority 
given  by  said  stockholders  as  aforesaid,  $500,- 
000  on  or  before  one  year  from  the  date  of  such 
first  pavment,  and  $500,000  on  or  before  two 
years  from  the  date  of  such  first  payment, 
such  deferred  payments  to  bear  interest  at  the 
rate  of  6  per  cent  per  annum,  payable  semi- 
annually, until  paid,  and  to  be  secured  by  a 
purchase-money  mortgage  upon  the  property 
80  transferred,  executed  by  said  second  party 
to  such  persons  as  said  first  party  shall  desig- 
nate to  bold  the  same  as  trustees  for  the  stock- 
holders of  said  first  party.  Such  mortgage 
shall  contain  the  usual  interest  clause  con- 
tained in  the lonsform  real-estate  mortgage  in 
common  use  in  tnis  state.  Concurrently  with 
the  payment  by  the  party  of  the  second  part 
of  said  first  payment  of  $450,000,  and  the  ex- 
ecution and  delivery  of  said  purchase-money 
mor'gage,  the  safd  party  of  the  second  part 
shall  be  entitled  to,  and  shall  be  put  into,  the 
possession  of  said  property  and  stock;  and  the 
board  of  directors  of  said  party  of  the  first 
part  shall  at  once  hold  a  meeting  of  said  board 
of  directors,  and  severally  resign  as  such  di- 
rectors, and,  as  each  resignation  shall  be  ac- 
cepted, the  remaining  members  of  said  board 
shall  elect  such  person  to  fill  the  vacancy  as 
shall  be  named  bv  the  party  of  the  second  part, 
and  continue  to  do  so  until  all  of  said  directors 
shall  be  persons  designated  by  said  party  of  the 
second  part.  All  money  on  hand  and  accounts 
due  to  said  first  party  at  the  time  of  the  trans- 
fer shall  be  retained  by  the  said  first  party,  and 
transferred  by  it  to  the  trustees,  for  the  bene- 
fit of  its  stockholders.  It  is  intended  and 
understood  that   the   property   of  said   first 
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party  not  expressly  transferred  hereby,  and  th»- 
purchase  money  aforesaid,  shall  be,   by  said 
first  party,  prior  to  the  transfer  of  its  capitals- 
stock  to  said  second  party,  transferred  to  cer- 
tain persons,  to  be  designated  by  said  first, 
party  (presumably,  the  persons  named  in  saidr. 
mortgage  as  trustees),  to  hold  the  same  for  divi- 
sion and  distribution  among  the  stockholders- 
of  said  first  party  authorizing  the  sale  of  such 
stock;  and  wherever  the  won!  'stockholder'  i» 
used  herein,  the  stockholders  authorizing  sucb 
sale  of  stock  to  said  second  party  are  the  one» 
meant,  and  not  such  as  may  be  stockholders 
after  such  transfer."   This  contract,  it  appears, 
was  carried  out,  the  stock  secured,  transferred 
to  the  new  corporation,  and  on  February  1,. 
Ib98,  Mr.  Weidenfeld  executed  to  the  defend- 
ants and  Charles  B.  Lothrop,  all  of  Detroit,  a^ 
mortgage  for  $1,000,000.    The  description  of 
the  propertjT,  and  the   terms    of   payment, 
are  immaterial.    The   mortgage  was  in   the- 
usual  form,  but   does   not   appear   to  have- 
been  accompanied  by  any  note  or  bond.    It. 
specified  that  the  parties  of  the  second  part 
held  as  trustees  and  as  joint  tenants,  and  not  a» 
tenants  in  common.    It  does  not  contain  the^ 
provisions  of  t  he  trust.    On  February  20, 1893». 
the  Detroit  Gaslight  Company  assigned  and 
transferred  to  said  trustees  all  their  rights  un- 
der the  above  contract,  "particularly  the  cove- 
nant of  said  Weidenfeld  for  the  payment  of  the 
within  purchase  price;  the  same  being  secured 
by  mortgage  executed  and  delivered   at  the- 
date  hereof,  but  dated  Feb.  Ist,  1893,  to  the- 
trustees  aforesaid." 

The  defendants  are  the  surviving  trustees.  In^ 
16{i4  the  assessors  of  Detroit  assessed  this  mort- 
gage  and  two   others  to  the   same  trustees 
amounting  to    $7,500,   to  the  defendants,  as 
trustees,  at  their  face  value;  the  total  amount 
of  the  tax  being  $15,888.52.    The  defendants 
appeared  before  the  assessor,  and  denied  their 
liability,  and  appealed  to  the  board  of  review,, 
which  decided  against  them.    Upon  their  re- 
fusal to  pay,  the  city  instituted  this  suit,  and 
recovered  the  full  amount  of  the  -tax.    The 
case  was  tried  before  the  court  without  a  Jury, 
upon  an  agreed  state  of  facts,of  which,except  as 
above  stat  ed,  the  material  ones  are  these :  There 
were  11,897  nonresident  shares  of  the  stock  of 
the  gaslight  company,  at  $50  per  share,  $569,- 
850;  8,603  resident  shares,  at  $50  per  share, 
$480,150.    The  statute  under  which  this  tar 
was  assessed  is  subdivision  6,  §  8,  Act  No.  206,. 
Pub.  Acts  1898,  which  provides  that  "for  the 
purpose  of  taxation  personal  propertv  shall  in- 
clude all  credits  of  every  kind  belonging  to^ 
inhabitants  of  this  state,  over  and  above  the 
amounts  respectively  owed  by  them,  whether 
such  indebtedness  is  due  from  individuals  or 
from  corporations,    public   or   private,    and 
whether  such  debtors  reside  within  or  without 
the  state." 

Measn,  Catcheoii,Stellwa^eii»ft  Flem-- 
inflr*  for  plaintiffs  in  error: 

The  power  of  taxation,  however  vast  In  its 
character  and  searching  in  its  extent,  is  necea^ 
sarily  limited  to  subjects  within  the  jurisdic* 
tion  of  the  state.  These  subjects  are  persons., 
property,  and  business. 

State  Tax  on  Foreign  held  Bonde,  83  U.  &. 
15  Wall.  819,  21  L.  ed.  186. 
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A  personal  tax  cannot  be  aflsessed  against  a 
nonresident;  neither  can  the  property  of  a  non- 
resident be  taxed  unless  it  have  an  actaal  Htui 
•  within  the  state. 

Graham  y.  8L  Ja§eph  lYop.  67  Mich.  655. 

The  sittts  of  credit  is  the  domicil  of  the 
owner. 

KirUand  ▼.  HcUihkiiB,  100  U.  8.  491,  25  L. 
ed. 558;  8taU  Tax  on  Fcrewnhdd  £ond$,  83 
TJ.  8.  15  Wall.  824,  21  L.  ed.  188;  Graham  ▼. 
St,  Joieph  Ticp.  iupra;  Davenport  ▼.  Missitt- 
ippi  it  M.  U,  Co,  12  Iowa,  589;  PtopU  y. 
£!utman^  25  Cal.  608;  Arapahoe  County 
Oomre,  y.  Cutter,  8  Colo.  849. 

A  mortgage  in  this  stale  is  only  security  for 
»  credit! 

Kirtland  y.  Bbtehkise,  supra. 

Possession  by  an  agent  for  collection  and  to 
remit  proceeds,  or  the  fact  that  a  note  or  bonds 
ia  secured  by  a  mortgage,  does  not  warrant  an 
assessment  against  a  nonresident. 

Qoldgart  v.  People,  Goar,  106  111.  25;  Grant 
Y.  Jones,  89  Ohio  8t.  506;  Territory  v.  Delin- 
quent Tax  List  (Ariz.) 24  Pac.  182;  Arapahoe 
County  Comre.  y.  Cutter,  eupra;  Herron  y. 
Keeran,  59  Ind.  472,  26  Am.  Kep.  87. 

Mr,  John  4,  Speod*  for  defendant  in  er- 
ror: 

The  legal  relation  of  the  trustees  made  them 
the  legal  owners  of  the  mortgage  and  its  pro- 
ceeds, and  they  and  their  assignees  were  the 
only  ones  who  could  foreclose  at  law,  and  in 
equity  they  were  the  proper  complainants  to  a 
bul  of  foreclosure. 

StiU  y.  Ketehum,  Harr.  Gh.  (Mich.)  428; 
Martin  y.  McEeynolde,  6  Mich.  70. 

For  the  purposes  of  taxation  the  law  looks 
only  to  the  les^l  owner. 

Lairobe  y.  Baltimore,  19  Md.  18;  Perry,  Tr. 
g§  602>\  e02;k.  602/. 

It  is  the  duty  of  trustees  to  pay  taxes  upon 
the  trust  property  at  the  place  of  their  domicil, 
and  this  is  particularly  true  in  the  case  of  mort- 
gages to  trustees.      -^ 

Perry,  Tr.  ^g  86g  527;  Lewin,  Tr.  286: 
Cooley.Taxn.  875;  IjjSobey.  Baltimore,  supra; 
Gatlin  y.  Bull.  21  Tx  152;  Greene  v.  Mum- 
ford,  4  R.  I.  318;  State,  Earkness,  y.  Matthews, 
10  Ohio,  481. 

GhraAt*  J.,  deliyered  the  opiDion  of  the 
court: 

It  is  important  first  to  determine  the  exact 
status  of  the  credit  which  is  the  subject  of  this 
litigation.    At  the  time  this  mortgage  was 

S'yen  the  stockholders  of  the  Detroit  Gaslight 
>mpany,  resident  and  nonresident,  had  as- 
signed all  their  shares,  under  the  agreement 
aboye  referred  to.  Upon  the  giying  of  this 
mortgage  they  were  not  the  owners,  Uierefore, 
of  any  of  the  stock  of  that  corporation,  but 
had  parted  with  their  title  to  it.  All  their  in- 
terests were  then  represented  by  tliis  mortgage, 
which,  when  collected  by  the  trustees,  was 
eyidently  to  be  divided  amone  the  eestuis  que 
trust,  the  former  stockholders,  in  proportion  to 
the  amount  of  stock  formerly  held  by  each. 
There  is  no  presumption  that  the  interest  of 
either  the  resident  or  nonresident  parties  had 
been  assessed  to  them  at  their  domicils  in  1894. 
By  their  yoluntar^  act  the  le^al  title  was 
yested  in  three  citizens  of  Michigan,  as  trus- 
tees, and  remained  so  yested  at  the  time  the 
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assessment  was  made.  Under  these  facts  the 
principal  questions  are:  (1)  Was  it  competent 
for  the  legislature  to  impose  a  tax  on  credita 
in  the  hands  of  resident  trustees  in  trust  for 
nonresidents  of  the  state?  and  (2)  Does  the  act 
of  1898  impose  a  tax  on  credits  so  held? 

The  learned  council  for  the  defendants  con- 
tend that  the  legislature  has  no  power  to  im- 
pose such  tax,  and  cite  and  rely  upon  the  fol- 
lowing cases :  State  Tax  on  Foreign  held  Bon  ds,. 
82  U.  8. 15  Wall.  819, 21  L.  ed.  186;  Graham 
y.  St,  Joseph  Twp.  67  Mich.  655;  Kirtland  y. 
Hotehkiss,  100  U.  8.  491, 25  L.  ed.  558;  Daven- 
port y.  Mississippi  it  M.  H.  Co,  12  Iowa.  539; 
People  y.  Eastman,26  CaL603;  Arapahoe  County 
Comrs,  y.  Cutter,  8  Colo.  849.    These  author- 
ities, and  many  others,  haye  established  the 
rule  that  the  situs  of  a  credit  is  the  domicil  of 
the  owner,  and  that  a  credit  due  from  a  ciiizea 
of  this  state  to  a  citizen  of  another  state  is  not 
subject  to  taxation  at  the  domicil  of  the  debtor. 
In  none  of  these  cases,  boweyer,  was  the  legal 
title  to  the  credit  inyested  in  trustees  resident 
in  the  domicil  of  the  debtor.    So,  too,  the  fact 
that  the  credit  is  secured  by  a  mortgage  upoi> 
the  land  of  the  debtor,  or  that  it  is  in  the  handa 
of  an  agent  for  collection  merely,  does  not  au-^ 
thorize  an  assessment  against  the  nonresident' 
creditor!    GoldgartY.  People,  Goar,  106  111.  25; 
Grant  Y.Jones,  89  Ohio  St.  506;  Territory  7. De- 
linquent Tax  List  (Ariz.)  24  Pac.  182;  Arapahoe 
County   Comrs,  y.  Cutter,  supra;  Herron  y. 
Keeran^  59  Ind.  472,  26  Am.  Bep.  87.   In  Qold- 
gart V.  People,  Goar,  however,  it  is  said:  "If 
the  owner  is  absent,  but  the  creditors  are  in 
fact  here,  in  the  hands  of  an  agent,  for  renewal 
or  collection,  with  the  view  of  reloaning  the 
money  by  the  agent  as  a  permanent  busineas^ 
they  have  a  situs  here  for  the  purpose  of  taxa- 
tion, and  there  is  Jurisdiction  oyer  the  thing.'" 
See  Burroughs,  Taxn.  44.    In  Grant  v.  Jones 
it  is  said:  "Whenever  the  person  holding  such 
choses  in  action  resides  in  Ohio,  he  must  list 
for  taxation  such  credits,  whether   he  holda 
them  as  owner,  guardian,  trustee,  or  agent. 
If  they  are  held  within   the  state  in  either 
capacity,  they  are  within  the  Jurisdiction  of  th& 
state  for  purposes  of  taxation.    If  they  are  not 
so  held,  but  are  owned  and  held  by  a  nonresi- 
dent, they  are  not  subject  to  taxation."  Similar 
language  is  also  found  in  Herron  y.  Keeran, 
We  miist  not  be  understood  to  indorse  the* 
doctrine  of  the  three  cases  last  cited,  in  so  far 
as  they  appear  to  hold  that  credits  owned  by  a 
nonresident,  and  placed  in  the  hands  of  aik 
agent  for  collection  and  reinvestment,  obtained 
such  a  situs  in  this  state  as  will  subjectitben^ 
to  taxation.     We  are  not  dealing  with  such  a. 
case,  but  with  one  where  the  absolute  legal 
title  is  in  persons  residents  of  this  state.    It 
is   clear   that    these   authorities,  which    are- 
cited  by  the  defendants,  recognize  adistinctioa 
between  cases  where  the  legal  title  is  in  th& 
nonresident,  and  where  it  is  in  trustees,  guard- 
ians, or  agents  at  the  domicil  of  the  debtor. 
The  question  is  little  discussed  by  the  text 
writers.    Perry  say s:  "In  the  absence  of  a  stat- 
ute, the  law  woulcf  look  upon  the  trustee  as  the: 
owner,  and  assess  the  property  at  his  domicil." 
1  Perry,  Tr.  §  881.    Lewin  says :  •  Trustees  are 
liable  to  be  rated  for  the  property  veated  ii^ 
them."    Lewin,    Tr.    p.  214.    Cooley   saysr 
"In  general,  personal  estate  in  the  hands  of  % 
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trustee  is  to  be  assessed  to  him  at  the  place  of 
his  domicil."  Cooley,  TaxQ.  p.  275.  "Prop- 
•erty  in  trust  is,  in  the  absence  of  a  special  pro- 
vision of  statute,  taxed  at  the  same  place  as 
though  the  trustee  were  the  absolute  owner." 
1^5  Am.  &  Eog.  Enc.  Law,  p.  168.  Where 
trustees  holding  credits  secured  bj  mortgages 
resided  in  one  county  of  a  state,  and  the  catuis 
•que  trvui  resided  io  another  county,  an  assess- 
ment upon  the  eeatuis  que  trust  at  their  domicil 
was  held  void,  and  the  credits  held  assessable 
at  the  domicil  of  the  trustees.  Latrobe  y. 
Baltimore,  19  Md.  18;  Baltimore  y,  Stirlino, 
^29  Md.  48.  A  eeetui  que  trust  residing  in 
Massachusetts  was  held  not  taxable  there  for 
shares  in  corporations  held  in  trust  for  her  by 
trustees  residing  in  another  state.  Dorr  v. 
Boston,  6  Gray,  181.  Funds  in  the  hands  of 
trustees  were  held  assessable  at  their  domicil, 
though  they  belonged  to  nonresident  ben^ci- 
aries.  Davie  ▼.  Haey,  124  Mass.  198.  Where 
a  judgment  was  rendered  against  trustees  for 
tnaladministration,  and  they  were  directed  to 
pay  the  amount  into  the  hands  of  a  receiver,  to 
he  turned  over  to  a  new  trustee,  it  was  held 
that  the  beneficiaries  were  not  liable  for  taxes. 
Smith  V.  i^<T#,  48  Ga.  191.  In  Price  v. 
Bunter,  84  Fed.  Rep.  855,  trustees  in  Penn- 
iiylvania  w^re  held  liable  for  taxes  upon  a 
mortgage  upon  propertv  in  that  state  held  in 
trust  for  a  nonresident  beneficiary.  The  same 
<loctrine  is  held  in  the  following  cases:  People 
▼.  Albany  Assessore,  40  N.  yT  154;  Leuiie  v. 
'Chester  County,  60  Pa.  825.  See  also  Greene 
Foundation  v.  Boeton,  12  Gush.  54;  Oreene  v. 
Jiumford,  4  R.  I.  818;  Catlin  v.  HuU,  21  Vt 
152.  We  are  cited  to  no  authorities,  nor  have 
I  been  able  to  find  any,  which  hold  that  where 
the  legal  title  and  ownership  of  personal  prop- 
erty, tangible  or  intangible,  is  vested  in  trus- 
tees, the  beneficiaries  or  cestuis  que  trust  are 
taxable,  or  that  the  funds  in  the  hands  of  the 
trustees  are  exempt  from  taxation  at  their 
domicil  in  the  absence  of  a  statute  making  the 
property  assessable  to  the  eestuts  que  trust.  It 
is,  however,  contended  that  the  terms  of  the 
«tatute,  **all  credits  of  everrkind  belonging  to 
inhabitants  of  this  state,"  do  not  include  trus- 
tees holding  credits  for  the  benefit  of  non- 
residents. It  follows  from  the  authorities 
•above  dted—and  we  think  the  holding  based 
upon  sound  reason— that  the  term  "inhab- 
itants" includes  resident  trustees,  in  whom  is 
vested  the  absolute  legal  title  to  choses  in  ac- 
tion. Our  statute,  however,  appears  to  control 
the  question.  It  provides:  *Tersonal  prop- 
erty under  the  control  of  a  trustee  or  agent, 
whether  a  corporation  or  a  natural  person, 
may  be  assessed  to  such  trustee  or  agent  in  the 
township  where  he  resides,  except  as  otherwise 
provided."  Pub.  AcU  1898,  Act  No.  206,  §  ]  4, 
«ubd.  6. 

It  appears  by  the  stipulated  facts  that  the 
trustees  have  commenced  foreclosure  proceed- 
ines,  and  that  one  of  the  defendants  in  that 
-suit  has  answered,  denying  all  indebtedness 
upon  the  mortgage,  and  has  interposed  a  cross 
tnll  charging  fraud  and  deception  on  the  part 
of  the  Detroit  Gaslight  Company  in  the  sale  of 
the  property,  and  praying  a  cancelation  of  the 
mortgage.  That  suit  is  pending  and  unde- 
termined. Counsel,  in  their  brief,  say:  "If  the 
l>ending  foreclosure  suit  is  decided  in  favor  of 
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the  defendants  in  that  case,  can  It  be  possi- 
ble that  the  law  will  compel  the  defendants  in 
this  case  to  pay  not  only  the  large  Judgment  in 
this  case,  but  also  like  taxes  assessed  before  the 
determination  of  the  foreclosure  suit,  out  of  * 
their  individual  property,  when  they  have  been 
remiss  in  no  way?"  That  question  may  arise 
when  the  defendant  trustees  shall  be  called 
upon  to  account  for  the  trust  funds,  provided 
the  mortgage  is  declared  void.  It  is  not  now 
before  us.  It  is  not  claimed  that  they  have  not 
in  their  bands  moneys  sufficient  to  pay  these 
taxes.  In  their  appeal  from  the  action  of  the 
assessor  to  the  board  of  review,  they  set  op 
this  pending  suit,  and  state  that  they  have  in 
their  hands  moneys  paid  to  them  as  interest  on 
this  mortgage;  and  it  is  also  a  fair  inrerence 
from  the  record  that  the  $450,000  of  the  pur- 
chase price  has  been  paid  to  them,  and  for 
which  an  accounting  is  asked  in  that  suit 
Several  of  the  cases  above  cited  appear  to  have 
been  brought  and  decided  upon  the  theory  that 
the  trustees,  having  legal  title  to  the  property, 
were  obligated  to  pav  the  tax.  In  Latrobe  v. 
Baltimore  it  is  said:  "That  taxes  assessed 
upon  a  trust  estate  constitute  a  legal  cause  of 
action  against  the  holder  of  the  legal  title,  we 
do  not  doubt,  for  at  law  the  legal  estate  in  the 
hands  of  a  trustee  has  the  legal  incidents  and 
obligations  of  an  absolute  title,  subject  only  to 
the  claims  in  equity  of  the  cestui  que  trust." 
Such  suits  must,  of  necessity,  be  brought 
against  the  trustees;  and,  when  Judgment  is 
rendered  against  them,  they  are  entitled  to  pav 
the  Judgment  from  the  trust  fund,  and  credit 
themselves  with  the  amount  so  paid.  Where 
a  court  has  adjudged  the  tax  to  be  valid,  it 
would  seem  to  logically  follow  that  the  trustees 
will  be  protected  in  its  payment  from  the  trust 
fund. 

The  judgment  is  ajjirmed, 

LooflTt  Ch.  J.,  did  not  sit;  the  other  Justices 
concurred. 


I'  . 
IT 


James  B.  VINJ^G  et  oJL 


V. 


Charles  MILrxAR  ei  at..  Plj^  in  Brr. 


i Mioh.. 


.-) 


A  chattel  mortipage  on  hiyraes,  fl^v«B  ia 
OaiuUbiby  the  owner  of  a  half  interest  io  them, 
and  filed  by  the  mortgagee,  who  takes  poesessloa 
of  the  hofses  and  puts  them  in  the  care  of  the 
keeper  of  a  hotel  at  a  race  track  to  hold  posses- 
sion for  htm,  gives  such  mortgagee  a  better  right 
to  such  Interest  In  the  horses  after  they  have  been 
taken  without  his  consent  from  the  custodian 
and  shipped  to  Michigan  by  tiie  ownen  of  the 
other  half  interest  ia  the  horses,  who  did  not 
know  of  his  mortgage,  than  the  latter  can  assert 
under  another  chattel  mortgage  from  the  same 
mortgagor,  which  they  took  in  Michigan  before 
the  horses  went  to  Panada,  and  recorded  after 
their  return. 

(May  12.1806w) 

ERROR  to  the  Cfa^mit   Court  for   Wayne 
County  to  review  a  Judgment  in  favor  of 

N0TB.~A8  to  the  extraterritorial  effect  of  a  chat- 
tel mortgage,  see  wAs  to  Ord  Nat»  Bank  f  • 
(Kan.)  17  L.  a  A.  m. 


1896. 
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441 


plaintiffs  in  an  action  to  enforce  a  cbattel  mort- 

fge  agaioBt  certain  horses  which  were  claimed 
defendants  under  another  chattel  mortgage. 
rersed. 

The  facts  are  stated  in  the  opinions. 
Messrs,  Mciore  Ss  Moore  for  appellants. 
Messrs.  Br(»oke  A  Spalding  for  appd- 


Montg^mery*  J.,  delivered  the  opinion  of 
the  court: 

Under  the  statement  of  facts  l^  Mr.  Justice 
Orant,  it  appears  that  defendant  Millar  had 
taken  possession  of  the  property,  and  placed  it 
-with  a  custodian  (Bigfts),  and  this  with  the 
assent  of  the  mortgagor.  The  property  was 
sot  detained  hy  the  custodian,  hat,  as  his 
Agency  was  a  special  one,  it  is  clear  that  he  ex- 
ceeded his  authority  in  delivering  it  over  to,  or 
permitting  it  to  be  taken  by,  plaintiffa  We 
have,  then,  a  case  in  which  the  mortgagee  in 
Canada  has  taken  possession  of  mortgaged 
property,  and  in  which  the  mortgagor  has, 
without  his  assent,  regained  possession,  trans- 
ported the  property  to  Mirhigan,  and  a  prior 
lien  holder  has- asserted  a  lien  which,  while  the 
property  was  so  in  the  possession  of  the  Cana- 
dian mortgagee,  was  inferior  to  the  Canadian 
Iten.  To  give  the  Michigan  lien  priority  under 
these  circumstances  is  certainly  to  go  a  step 
further  than  this  court  has  vet  gone.  In  the 
cases  of  Montgomery  v.  Wight,  8  Mich.  148; 
Boydson  v.  Goodrich,  49  Mich.  65,  and  Corhett 
T.  LittU field,  84  Mich.  8U,  11  L.  R.  A.  96.  it 
ttppesrs  that  the  foreign  mortgagee  permitted 
the  mortgagor  to  retain  possession.  In  CorbeU 
T.  Liiil^ldit  was  said  distioctly  that  the  mort- 
gagee had  it  in  his  power  to  protect  himself  by 
taking  possession  of  the  mortgaged  property. 
It  can  hardly  be  said  that  it  was  intended  to 
imply  that  he  must,  in  addition  to  taking  pos- 
aession,  stand  guard  over  the  property  con- 
atantly,  to  see  that  the  mortgagors  do  not  take 
it  out  of  his  possession  and  to  another  Jurisdic- 
tion. If,  in  fact.  Mttlar  was  invested  with  pos- 
aession,  it  is  difficuU  to  see  how  he  could  do 
more  to  protect  himself,  unless  an  absolute 
duty  does  rest  upon  him  to  see  that  no  person 
-with  or  without  right  shall  take  it  beyond  the 
jurisdiction;  and  lean  Dot  understand  why  this 
duty  should  be  imposed  upon  a  mortgagee  in 
possession  any  more  than  it  is  upon  an  absolute 
owner.  Without  regard  to  the  record  of  the 
mortgage  in  Canada,  it  was  good  aa  against 
any  but  creditors  who  became  such  after  the 
mortgage  was  made  and  before  possession  was 
taken,or  prior  creditors  who  had  acquired  a  lien 
before  possession  was  taken  by  the  mortgagee. 
Watte  V.  MathetDs,  60  Mich.  892. 

Certainly,  plaintiffs,  as  mortgagees,  under  a 
mortgage  executed  in  Michigan,  upon  property 
which  was.  by  their  diiect  assent,  taken  to 
Ontorio,  were  not  entitled  to  priority  over  a 
mortgage  given  in  Ontario,  and  under  which 
possession  was  given  to  the  mortgagee.  Can 
it  be  said,  then,  that  because  Biggs,  the  custo- 
dian, did  not  withhold  the  property  from  them, 
and  because  they  did  not  in  fact  know  of  the 
title  acquired  by  Millar  from  Leroy,  they  are 
to  be  given  priority  for  this  reason?  I  cannot 
iinderstaDd  how  they  could  occupy  any  better 
position  then  a  purchaser  from  Leroy  could 
cccupy;  and  if  the  mortgage  to  Millar  was 
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taken  by  him  in  good  faith,  and  the  possession 
was  actually  transferred  as  testified  to  by  him, 
I  think  the  mortgage  as  to  L<eroy's  half  inter- 
est in  the  horses  was  good,  and  entitled  to 
priority  over  plaintiffs. 

Judgment  is  reversed,  and  a  new  trial  or- 
dered. 

ttongt  Ch.  J.,  and  Hooker  and  Mooro* 
JJ. ,  concurred  with  Montg^mer^f  J. 

.    QrmjkttJ.,  dissenting: 

The  following  statement  of  facts  is  taken 
from  the  brief  in  behalf  of  the  plaintiffs,  and 
is  correct.  "On  October  11,  the  plaintiffs, 
who  were  residents  of  Canada,  advanced  to  one 
George  Leroy,  a  resident  of  Illinois,  at  Detroit^ 
Michigan,  $1,600,  and  took  from  him  a  chattel 
mortgage  covering  a  one- half  interest  in  three 
trotting  horses,  which  interest  was  then  owned 
by  Leroy.  The  other  one-half  interest  in  two 
of  the  horses  was  owned  by  the  plaintiffs,  and 
in  the  third  horse  bv  another  person,  not  a 
party  to  this  suit.  The  plaintilis  and  Leroy, 
at  or  about  the  executioo  of  the  mortgage, 
agreed  that  these  horses  should  be  raced  on 
Joint  account  during  the  winter  of  1892  and 
the  racing  season  of  1898,  the  winter  racing  to 
be  in  the  Southern  United  States;  the  plnintiff 
yiniDg  to  manage  the  horses,  making  all  con- 
ducts and  entries,  collecting  the  monevs,  and 
doing  all  the  buslhess,  Leroy  to  do  the  driving, 
and  the  money  for  expenses  to  be  furnished  by 
the  plaintiffs,  the  profits  and  losses  of  the  rac- 
ing to  be  equally  shared  among  the  three. 
This  arrangement  was  not  to  affect  the  prop- 
erty rights  of  the  several  parties  in  the  horses. 
At  the  time  of  the  execution  of  the  mortgage, 
it  was  contemplated  by  the  parlies  that  tne 
horses  should  be  taken  out  of  the  state,  and 
they  were  then  on  board  the  cars  in  Detroit  for 
shipment  South,  and  went  out  of  the  state  in 
the  afternoon  of  the  same  day.  After  racing 
the  horses  in  the  Southern  states  through  the 
winter  and  spring,  they  were  shipped  back 
from  the  South  to  London,  Canada,  on  May  4, 
1898,  and  passed  through  Detroit  in  transit  for 
London,  where  they  arrived  on  May  8.  In 
order  to  get  them  into  Canada,  the  plaintiff 
Yininggave  a  bond  in  the  sum  of  $10,000,  con- 
ditioned to  return  them  to  the  United  States 
within  seventy  days.  The  racing  of  the  horsea 
was  continued  in  Canada  under  the  same  ar- 
rangement; but  Vining  fell  sick,  and  was  un- 
able to  remain  with  the  horses  personally. 
The  horses  were  raced  at  various  places  in 
Canada,  and  finally  at  Toronto,  at  a  race  meet- 
ing beginning  about  the  8d  of  July.  The 
f plaintiff  Ferguson  attended  at  these  races,  and 
nstructed  Leroy  to  ship  the  horses  on  July  10 
to  Detroit,  where  they  were  next  to  race,  and 
left  him  to  do  so.  Instead  of  shipping  thb 
horses,  Leroy  disappeared;  and,  the  plaintiffs 
learning  from  one  Siilson,  the  assistant  driver, 
who  was  in  their  employ,  that  Leroy  had  gone, 
Ferguson  again  went  to  Toronto,  and  on  Sat- 
urday, July  15  (the  period  within  which  the 
horses  were  to  be  returned  according  to  the 
condition  of  the  bond  being  nearly  up),  shipped 
them  back  to  Detroit,  where  Vining  took  charge 
of  them.  It  appears  that  the  hordes,  before 
icoming  to  Toronto,  were  in  Tilsonburg,  which 
is  about  100  miles  distant,   and  in  another 
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eoantj.  Leroy  had  gone  ahead  to  Toronto, 
and  there  met  the  defendant  Millar  on  June  SO, 
and  represeoted  to  him  that  he  had  these  horses 
at  Tilsooburg,  and  wanted  to  get  them  down 
to  Toronto  for  the  races  and  wanted  to  borrow 
of  Millar  money  to  pay  to  bring  and  to  keep 
them  in  Toronto  during  the  races.  Millar  gaye 
him  some  money  then,  and  agreed  to  make  fur- 
ther advances,  taking  a  mortgage  on  the 
horses  as  security.  This  mortgage  Millar  filed 
in  the  county  clerk's  office  in  Toronto  on  July 
5, 1893.  Defendant  testifies  that  on  July  8, 
with  Leroy's  consent,  he  put  the  horses  in  the 
care  of  one  Biggs,  the  keeper  of  an  hotel  at  the 
race  track,  to  hold  possession  for  him.  At  the 
time  when  Ferguson  returned  to  Toronto,  after 
Leroy's  disappearance,  he  found  the  horses  in 
the  possession  of  Stilson,  the  plaintiffs'  assist- 
ant driver,  at  the  stable  of  Biggs;  saw  Biggs, 
and  paid  him  all  his  charges  for  feeding  the 
men  and  horses,  and  told  him  he  was  going  to 
ship  the  horses.  Biggs  made  no  claim  of  pos- 
session, and  Ferguson  learned  nothing  about 
Millar  or  his  mortgage.  On  Monday,  the  17th 
of  July,  when  the  horses  arrived  in  Detroit, 
where  they  were  to  race,  the  plaintiffs  recorded 
their  mortgage:  and,  on  the  following  day,  the 
defendant  Millar  came  to  Detroit,  and  had 
the  defendant  Fox,  who  is  a  constable,  seize  the 
horses  under  his  chattel  mortgage.  The  plain- 
tiffs, to  whom  this  act  was  the  first  notice  of 
Millar's  mortgage,  demanded  the  return  of  the 
property,  and,  on  its  being  refused,  brought 
this  action  of  replevin,  upon  the  trial  of  which 
a  verdict  was  directed  in  their  favor." 

l^be  principal  question  in  the  case  is  whether 
the  defendant  Mi  liar's  mortgage  has  preference 
over  that  of  the  plaintiffs,  which  was  prior  in 
date.  The  question  is  not  new  in  this  court. 
The  principle  governing  it  has  been  discussed 
and  determined  in  the  following  cares:  Mont- 
ffomery  y.  Wight,  8  Mich.  148;  Boydsun  v.  Qood- 
rich,  49  Mich.  65;  CorheU  v.  Liitlefield,  84 
Mich.  80,  11  L.  R  A.  95.  In  all  these  cases 
it  was  held  that  chattel  mortgage  laws  have  no 
force  beyond  the  jurisdiction  of  the  sovereignty 
enacting  them,  and  that  the  notices,  which  the 
record  of  them  is  designed  to  give,  have  no  ex- 
traterritorial force.  The  reasoning  of  Justice 
Campbell  in  Montgomery  y.  Wight  is  exhaus- 
tive and  conclusive.  It  was  followed  in  the 
other  opinions.  It  may  be  conceded  that  the 
defendant  Millar  has  a  lien  yalid  in  Canada, 
and  that  plaintiffs  have  a  lien  valid  in  Michi- 

§an.  The  parties,  therefore,  have  no  other  or 
ifferent  rights  than  they  would  have  if  there 
was  no  law  in  either  country  providing  for  re- 
cording mortgages,  and  declaring  the  effect  of 
•uch  record.  It  u  sought  to  distinguish  this  case 
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from  the  above,  upon  the  claim' that  Millar  had 
reduced  the  property  to  possession  in  Canada,, 
and  that  it  was  illegally  and  surreptitiously 
taken  from  him.  In  the  cases  above  citedf, 
the  property  waa  left  in  the  control  of  th& 
mortgagor;  and  in  Corbett  v.  LitiUflM  it  wa» 
held  that  the  attachment  lien  in  this  state  pre- 
vailed, although  the  property  was  removed 
from  the  state  of  Kansas  without  the  knowl- 
edge or  consent  of  the  mortgagee.  The  diffi- 
culty  with  the  defendant's  contention  is  that 
the  facts  do  not  support  it.  There  was  no 
actual  or  visible  change  of  possession.  Tbe- 
horses  were  at  Mr.  Big^s  hotel,  and  in  his  pos- 
session, at  the  time  defendant  claims  possession 
was  giyen  to  Mr.  Biggs  for  him.  This  pos- 
session was  only  that  of  an  hotel  keeper  rot 
charge  of  the  property  of  his  guest.  Millar 
testines:  "I  went  to  the  hotel  man  in  whose 
possession  these  horses  were,  and  I  said  to  the 
hotel  man,  'These  horses  remain  aa  betweei» 
you  and  me,  .  .  .  and  you  are  to  kee|> 
them  for  me.' "  Plaintiffs  were  under  a  heavy 
bond  to  return  the  horses  to  the  United  States 
within  a  specified  time,  which  had  nearly  ex- 
pired. Leroy  had  been  instructed  to  ship  theok 
to  Detroit    He  failed  to  do  so.    By  telegram,. 

? lain  tiffs  ascertained  that  Leroy  had  left, 
laintiff  Ferguson  then  went  to  Toronto,  and 
found  the  horses  in  th*  care  and  control  of  their 
employee,  Stilson,  at  the  public  stable  of  Mr. 
Biggs.  He  paid  Mr.  Biggs  all  he  claimed  for 
their  care  and  keeping,  and  told  him  he  waa 
going  to  ship  them.  Biggs  made  no  claim  to 
their  possession,  nor  informed  him  that  Millar 
had,  or  claimed  to  have,  a  lien.  Neither  Stil- 
son nor  any  other  of  the  plaintiffs'  employees 
are  shown  to  have  had  any  knowledge  of  tbd 
arrangement  between  defendant  and  Mr.  Leroy. 
Neither  was  there  anything  to  indicate  any 
change  of  possession  or  the  existence  of  any 
lien.  Under  such  circumstances,  the  plaintiffs 
were  rightfully  in  the  possession  of  their  prop- 
erty, and  their  rights  muat^be  determined  with- 
out regard  to  any  arrang^jflent  between  defend- 
ant. Biggs,  and  Leroy;;,  The  horses  were 
tberef  orelawfully  in  Mich'igan,  and  in  the  pos- 
session of  the  plaintiffs,  as  mortgagees  and  part 
owners,  with  their  chattel  mortgage  on  file  in 
the  dt^,  where  the  pioperty  was  then  located, 
and  without  any  knowledge  of  the  defendant's 
mortgage.  The  Question  presented  by  the 
briefs  is  one  exclusively  of  the  priority  of  liens. 
The  case,  therefore,  comes  directly  within 
those  above  cited,  and  the  instruction  of  the 
court  was  correct.  In  view  of  this  disposal  of 
the  case,  the  other  questions  raised  become  im- 
material.   Judgment  diould  be  affirmed. 
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William  HARDINO  et  al,  Ptjff^.  in  Err., 

PEOPLE  of  the  State  of  Illinoii. 

afloin.4i»D 

1.  A  statute  requiring  the  wei^^ilBir  of 
eoel  bolsted  from  mlneB,  whlob  to  made  appJIOft- 
ble  to  those  mines  only  wbooe  product  shall  be 
shipped  by  ran  or  water,  violates  a  oonatltutlonal 
prohlbltton  against  depriving  persons  of  liberty 
or  property  without  due  prooeas  of  law. 

IB*  A  lair  'vrhlefa  deptiwee  men  enlaced 
ia  the  boflineM  of  -»<— <»*y  f^m  the  privi- 
lege of  oontraodng  with  eaob  other  for  the  puiw 
poie  of  ascertaining  the  weight  of  the  coal  mined 
or  the  amount  due  them  in  any  manner  mutually 
satisfaotory  cannot  be  sustained. 

OUfOh  80, 18O0L) 

ERROR  to  the  Circuit  Court  for  YermillloD 
County  to  review  a  Judgment  coDvicting 
'defendants  for  violatiDg  the  statute  requiring 
the  weighing  of  coal  at  mines.    Reversed. 

The  facts  are  stated  in  the  opinioD. 

Memn,  W.  J.  Calhoun  and  H.  M. 
ISteely*  for  plaintiffs  in  error: 

The  constitutionalitj  of  a  statute  is  a  judi- 
•dal  question  to  be  determined  by  reference  to 
the  subject-matter  of  the  legislatfou  and  its  re- 
eults. 

Lake  View  ▼.  Bim  BiU  Cemetery  Co.  70  HI. 
191,  22  Am.  Rep.  71;  Mttgler  v.  Kan9a$,  128 
V.  H.  628,  81  L.  ed.  206;  Minneaota  v.  Bather, 
186  TJ.  8.  818,  84  L.  ed.  465,  8  Inters.  Com. 
Ren.  185. 

This  statute  is  not  justified  under  the  police 
fwwer. 

Potter's  Dwarr.  Stat.  468;  Avitin  ▼.  Mur 
^ay,  16  Pick.  121;  WaterUnon  v.  Mayo,  109 
Jfass.  816,  12  Am,  Rep.  694;  QodcharUty, 
Wigeman.  118  Pa.  j8l;  Btate  ▼.  Qoodwiil,  88 
W.  Va,  179,  6  L.  R  A.  621;  Teazd  ▼.  Alez- 
^nder,  68  HI.  264;  l^ipledo,  W,  d  W,  R.  Co,  ▼. 
JaeIr$onviU4,  67  III.  40,  16  Am.  Rep.  6tl; 
Jonei  ▼.  People,  110  111.  690;  Millett  y.  People, 
117  IlL  294,  67  Am.  Rep.  869;  Fhn-er  ▼.  i%o- 
fle,  141  IlL  171,  16  L.  K.  A.  492. 

It  deprives  persons  of  liberty  and  property 
idthout  due  process  of  law. 

Be  Jacobe,  98  N.  F.  98,  60  Am.  Rep.  686; 
PiBopU  V.  Marx,  99  N.  Y.  877,  52  Am.  Rep. 
«4:  People  y.  Qilleon,  109  N.  Y.  889;  Rute/ierf 
Union  8.  H.  db  L,  8.  L.  Co.  y.  Crescent  City 
L.  8.  L.  A  8.  K  Co.  Ill  U.  8.  746.  28  L.  ed. 
4S86;  State,  Cormn,  y.  Indiana  d  0.  Cd,  Gae, 
^  Min.  Co,  120  Ind.  676,  6  L.  R.  A.  679,  2 
Inters.  Com.  Rep.  768;  StaU  y.  Addington,  Tt 
Mo.  110;  PmoeU  v.  Com.  114  Pa.  266,  60  Am. 
Rep.  860;  Millett  y.  iV«wte,  and  Frorer  y.  Peo- 

fie,  eupra;  Bameey  v.  People.  148  111.  880,  17 
•.  R.  A.  868;  BraeeviUe  Coal  Co.  y.  People, 
147  m.  66,  22  L.  R.  A.  840:  Cooley,  Const. 


Lim.  Ist  ed.  862,  868,  891;  £Sv  parte  Kubaek, 
85  Cal.  274,  9  L.  R.  A.  482;  Bagio  y.  State,  86 
Tenn.  272;  8taU  ▼.  Divine,  98  N.  C.  778. 

It  is  special  or  class  legislation  within  the 
meaning  of  Const  art.  4,  $  22,  in  that  it  ap- 
plies only  to  persons  engaged  in  mining  and 
only  to  those  mines  whoee  product  is  stupped 
by  rail  or  water. 

Tkomae  y.  Wabaeh,  St.  L.  d  P.  B.  Co.  40 
Fed.  Rep.  126,  7  L.  R.  A.  145;  People  ▼. 
Wright,  70  111.  898;  Welker  y.  Pater,  18  Ohio 
St.  86;  Sedgw.  Slat.  &  Const  L.  p.  80;  Cooley, 
Const  Lim.  6th  ed.  488,  484;  Wynehamer  r. 
People,  18  N.  Y.  488. 

It  is  not  authorized  by  Const,  art  4,  g  29,  as 
that  only  contemplates  legislation  for  the  per- 
sonal safety  of  miners,  and  relates  only  to  the 
enactment  of  police  reerulatlona  to  promote 
that  end.  And  the  legislature  has  no  right, 
under  the  pretense  of  exercising  the  pmice 
power,  to  pass  laws  not  necessary  to  the  pre<i- 
eryation  of  health  or  that  will  impair  the  obli- 
gation of  contracts  or  to  take  or  impair  priyate 
property  for  public  use. 

MiOett  y.  Pu^,  117  RL  808,  67  Am.  Rep. 
869;  Toledo,  W.  d  W.  B  Co.  y.  JackeonviUe, 
67  111.  40,  16  Am.  Rep.  611;  KingT.  Datfen- 
port,  98  III.  814,  88  Am.  Rep.  89;  Com,  ▼. 
Penntyltania  Canal  Co.  66  Pa.  60. 5  Am.  Rep. 
829;  Orenehaw  y.  Slate  Biter  Co.  6 Rand.  (Va.) 
264;  MiUer  y.  New  York  d  K  B  Co.  21  Barb. 
618;  People  y.  Jaekeon  d  M.  PL  Bead  Co.  9 
Mich.  807. 

Meun.  G.  T«  Bnekiiiflpliam,  T.  4,  Sco- 
lleld,  and  M.  Im  Neyrell*  with  Meetre. 
Hanrice  T.  Moloney*  Attorney  General, 
and  S.  G«  Wilson*  for  defendant  in  error: 

All  presumptions  and  intendments  are  in 
fayor  of  the  yalldity  of  a  statute. 

8  Am.  &  Eng.  Enc.  Law,  p.  864;  Cooley, 
Const.  Lim.  178;  Endlich,  Interpretation  of 
Statutes,  788;  People,  Bueeey,  y.  OavUer,  149 
111.  89;  Wunderle  y.  Wunderle,  144  111.  48,  19 
L.  R  A.  84;  Barmen  y.  Chicago,  140  III  876. 

Police  power  of  the  state  includes  not  only 
public  health  and  safety  (which  are  of  neces- 
sity the  principal  subjects  of  its  exercise)  but 
also  the  public  welfare,  protection  against  im- 
positions, financial  and  otherwise,  and  gener- 
ally the  public  best  interest  It  is  so  eztensiye 
and  all  peryading  that  the  courts  refuse  to  lay 
down  a  general  rule  defining  it,  but  decid« 
each  sped  fie  case  on  its  own  merits. 

Endlich,  Interpretation  of  Statutes,  685; 
Cooley.  Const.  Lim.  578;  8  Parker  A  W.  Pub- 
lic Health  A  Ssfety,  286, 586;  Dill.  Mun.  Corp. 
141;  18  Am.  A  Eng.  Eoa  Law,  p.  752;  Amer- 
ican Erp.  Co.  y.  People.  188  111.  649.  9  L.  R. 
A.  188;  McPherton  y.  Chebanee,  114  111.  47.  55 
Am.  Rep.  857;  Harmon  y.  Chicago,  110  IlL 
408,  51  Am.  Rep.  698:  Mvnn  y.  People,  69111. 
89;  Peel  Splint  Coal  Co.  ▼.  State,  86  W.  Va. 
802,  17  L.  R.  A.  885. 


NOTB.— As  to  tbe  constltutiooality  of  restrictions 
'by  statute  on  contracts  between  master  and  serv- 
4int,  Bee  in  ireneral  notes  to  Com.  v.  Perry  (Mass.) 
14  L.  R.  A.  826;  State  v.  Loomlsdfo.)  21  L.  R.  A.  789; 
.also  the  recent  case  of  Rltcbie  ▼.  People  (IlL)  29  L. 
B.A.79. 

As  to  tbe  validity  and  effect  of  statutes  reralat- 
•«2  L.  H.  A. 


inff  tbe  time  of  payment  of  wages,  see  note  to  Be 
House  Bill  No.  U30  (Mbsb.)  88  L.  R.  A.  844. 

As  to  the  validity  and  effect  of  statutes  requiring 
wages  to  be  paid  in  lawful  money,  see  nnte  to 
Avent-Beattyyille  Coal  Co.  v.  Com.  (KyO  28  L,  B» 
A.  878. 
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With  the  wisdom,  propriety,  and  expediency 
of  a  statute  the  court  is  not  concerned;  that  be- 
loncrs  to  another  branch  of  the  state  govern- 
ment. 

Cooley,  Const.  Lim.  186;  LaJce  View  y.  Bc9$ 
Bill  Omeiery  Co.  70  111.  194,  22  Am.  Bep.  71; 
PeopU  V.  Harper,  91  HI.  867. 

Statutes  regulating  and  controlling  business 
Interests  and  protecting  the  public,  or  some 
portion  of  the  public,  from  imposition  of  a 
financial  nature  purely,  have  been  held  within 
the  police  power  and  valid. 

ilunn  V.  People,  69  111.  89;  PeopleY.  Harper, 
evpra:  Cole  v.  Hall,  108  Hi.  82;  Wabneh,  St. 
L.  d  P.  R.  Co.  V.  People,  106111. 286:  Harmon 
V.  Chicago,  110  111.  408,  61  Am.  Rep.  698; 
Hawthorn  v.  People,  109  111.  802,  60  Am.  Bep. 
610. 

The  state  Constitution  is  to  receive  a  liberal 
interpretation. 

Endlicb,  InterpreUtion  of  Statutes,  §g  628, 
624,  626;  People,  Dunham,  v.  DvnJiam,  90  Dl. 
668. 

When  a  law  is  found  on  the  book  of  statutes 
every  presumption  is  that  it  is  in  compliance 
with*  the  Constitution. 

Hawthorn  v.  People,  mpra;  Cooley,  Const. 
Lim.  87-89;  People,  Lougenecker,  v.  Neleon, 
188  ni.  665;  Qainee  v.  Williame,  146  Dl.  450. 
.  All  doubts  resolve  themselves  in  favor  of  a 
law,  and  he  who  doubts  the  unconstitutional- 
ity of  a  law  by  so  doubting  resolves  the  law  in 
favor  of  its  validity. 

OainesY,  Williams,  and  People,  Longenecker, 
V.  Nelson,  supra. 

A  statute  which  reaches  and  affects  alike  all 
persons  similarly  situated  is  not  obnoxious  to 
the  Constitution  on  the  ground  of  "class"  legis- 
lation, although  it  may,  in  fact,  affect  a  rela- 
tively small  i)ortion  of  the  entire  community. 

Hawthorn  v.  People,  supra. 

Cartwriyhtt  J.,  delivered  the  opinion  of 
the  court: 

PlHintiffs  in  error  were  indicted  and  con- 
victed for  a  violation  of  the  act  requiring  the 
weighing  of  coal  at  the  mines,  in  force  Julv  1, 
1887,  as  amended  by  act  in  force  July  1,  1891. 
Some  of  the  counts  upon  which  they  were 
found  guilty  charged  them  with  a  failure  to 
weigh  all  the  coal  delivered  from  the  miue, 
and  others  charged  them  with  not  keeping  a 
correct  record  of  the  weight  of  each  miner's 
car.  The  portion  of  the  act  under  which  the 
prosecution  was  had,  material  to  the  same,  is 
as  follows: 

"Sec.  1.  That  the  owner, agent,  or  operator  of 
every  coal  mine  in  this  state  at  which  the  miners 
are  paid  by  weight,  shall  provide  at  such  mines 
suitable  and  accurate  scales  of  standard  manu- 
facture for  the  weighing  of  all  coal  which  shall 
be  hoisted  or  delivered  from  such  mines. 

"Sec.  2.  All  coal  so  delivered  from  such 
mines  shall  be  carefully  weighed  upon  the 
scales  as  above  provided,  and  a  correct  record 
•hall  be  kept  of  the  weight  of  each  miner's  car, 
which  record  shall  be  kept  open  at  all  reason- 
able hours  for  the  inspection  of  all  miners  or 
others  pecuniarily  interested  in  the  product  of 
such  mine.  The  person  designated  and  au- 
thorized to  weigh  the  coal  and  keep  such  rec- 
ord shall,  before  entering  upon  such  duties, 
make  and  subscribe  to  an  oath  before  some 
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magistrate,  or  other  officer  authorized  to  ad- 
minister oaths,  that  he  will  accurately  weigb 
and  carefully  keep  a  true  record  of  all  ooal 
delivered  from  such  mine,  and  such  oath  shall 
be  kept  conspicuously  posted  at  the  place  of 
weighing." 

"Sec.  6.  Any  person,  owner,  or  agents 
operating  a  coal  mine  in  this  state,  who  shall 
fail  to  comply  with  the  provisions  of  this  act» 
or  who  shall  obstruct  or  hinder  the  carrying 
out  of  its  requirements,  shall  be  fined  for  the 
first  offense  not  less  than  fifty  dollars  ($50)  nor 
more  than  two  hundred  dollars  (|200):  for  the 
second  offense  not  less  than  two  hundred  dol- 
lars ($200)  nor  more  than  five  hundred  dollara 
($500);  and  for  a  third  offense  not  less  than  41  ve 
hundred  dollars  ($500),  or  be  imprisoned  in 
the  county  jail  not  leas  than  six  months  nor 
more  than  one  year:  provided  that  the  provi- 
sions of  this  act  shall  apply  only  to  coal  mine» 
whose  product  is  shipped  by  rail  or  water." 

The  constitutionality  of  Uiis  act  is  challenged 
by  plaintiffs  in  error,  and  this  is  the  only  ques- 
tion that  will  be  considered,  although  the  ap- 
plication of  the  statute  to  this  case  is  disputed, 
and  questions  of  variance,  and  of  error  m  the 
giving  and  refusing  of  instructions,  are  also 
raised.  It  is  objected  that  the  act  is  in  viola- 
tion of  art.  2,  §  2,  of  our  Constitution,  whicb 
provides  that  no  person  shall  be  deprived  of  life, 
liberty,  or  p^roperty  without  due  process  of  law. 
because  it  sinsles  out  operators  of  one  class  of 
coal  mines  and  imposes  restrictions  upon  them 
not  required  to  be  borne  by  operators  of  other 
mines,  or  by  persons  engaged  in  other  business^ 
and  also,  by  interfering  with  the  right  of  em- 
ployer and  laborer  to  contract  with  each  other. 
The  Consolidated  Coal  Company  had  owned 
and  operated  the  mine  where  plaintiffs  in  error 
were  employed  for  six  or  seven  years.  The 
greater  part  of  its  product  was  shipped  from 
the  mine  by  raU,  on  the  Wabash  Railroad,  and 
sold  in  other  markets.  Afl  the  ooal  so  shipped 
was  correctly  weighed  oil  scales  of  standard 
manufacture  by  the  cooypany,  at  the  mine,  be- 
fore l)eing  dumped  into  t%e  railroad  cars,  and 
a  correct  record  was  ml^e  of  the  weight  of 
each  miner's  car,  and  that  record  was  posted 
and  kept  open  at  all  reasonable  hours  for  the 
inspection  of  the  miners  or  any  person  inter- 
ested. Duringthis  time  the  company  had  also 
furnished  the  Wabash  Railroad  Company  with 
coal  for  its  locomotives,  which  was  deuvered 
at  the  mine,  into  the  tenders  of  the  locomo- 
tives, as  they  stopped  there  for  coal.  There 
were  about  260  miners  employed,  and  the  aver- 
age output  of  the  mine  was  from  700  to  950  tooa 
of  screened  coal  per  day.  The  miners  were  paid 
55  cents  per  ton  for  screened  coal.  About 
the  last  100  miners'  cars  that  came  up  in  the 
evening  of  each  day  would  be  placed  on  the 
storage  tracks,  for  the  purpose  of  coaling  the 
locomotives  during  the  nii^ht  and  the  next  day. 
This  last  coal  was  not  weighed,  but  each  miner 
was  given  the  average  weight  of  the  cars  sent 
up  by  him  and  weighed  during  the  day  as  the 
weight  of  his  last  car,  crediting  him  with  the 
averaee  weight  of  the  cars  mined  by  him  that 
day  that  had  been  actually  weighed.  By  the  act 
under  consideration  its  provisions  are  applied 
only  to  coal  mines  whose  product  isshipped  by 
rail  or  water,  and  the  learned  attornev  general 
and  counsel  for  the  people  construe  the  provi- 
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sioD  u  makiD^  the  law  applicable  to  each  mine 
where  the  najor  portion  of  its  product  ia  so 
shipped.  However  that  may  be,  it  is  plain 
that  the  act  not  only  singles  out  the  operator 
of  a  mine,  and  imposes  restrictions  and  burdens 
upon  him,  as  to  the  use  and  enjoyment  of  his 
property,  that  are  not  imposed  upon  other 
orancbes  of  business  similarly  situated  and 
conducted,  but  it  divides  the  operators  of  mines, 
and  only  applies  its  provisions  to  those  whose 
product  is  shipped  in  a  certain  manner.  In 
the  Yarious  Constitutions  the  phrases  *'due 
process  of  law"  and  "  the  law  of  the  land"  are 
used  interchangeably,  sometimes  one  being 
employed  and  sometimes  the  other;  but  tbey 
are  ^nonymous,  and  the  meaning  is  the  same 
in  every  case.  Cooley,  Const.  Lim.  858.  In 
MiOeU  ▼.  P^le,  117  III.  294. 67  Am.  Rep.  860, 
it  was  said  of  this  phrase,  p.  801:  "And  this 
means  general  public  law,  binding  upon  the 
members  of  the  community,  under  all  circum- 
stances, and  not  partial  or  private  laws,  affect- 
ing the  rights  of  private  individuals  or  classes 
of  indiyiuuals,"— citing  Jafta  ▼.  Reynold$,  2 
Tex.  261;  Wynehamer  ▼.  People,  18  N.  Y.  878; 
Vantani  ▼.  Waddd,  2  Yerg.  269.  And  the 
same  declaration  was  made  in  Frorer  ▼.  FeopU, 
141  HI.  171,  16  L.  a  A.  492,  where  the  sUtute 
prohibiting  engaging  in  keeping  a  truck  store 
was  held  unconstitutional,  and  in  BracetilU 
Coal  Co.  V.  PeopU,  147  111.  66, 22  L.  R.  A.  840, 
where  the  same  conclusion  was  reached  as  to 
an  act  to  provide  for  the  weekly  payment  of 
wages  by  a  corporation. 

The  right  to  enact  such  a  statute  does  not 
arise  out  of  the  police  power,  where  much  lat- 
itude is  allowed  in  determining  what  may  tend 
10  insure  the  comfort,  safety,  or  welfare  of 
society;  and  it  is  not  authorized  by  g  29 
of  article  4  of  the  Constitution,  providing  for 
laws  to  secure  safety  to  coal  miners.  Mi&tt  v. 
PwpiU,  ntpra.  Each  person  subject  to  the 
laws  bas  a  right  thaf  he  shall  be  governed  by 
general  public  rules.-,  Laws  and  regulations  en- 
tirely arbitrary  in  their  character,  singling  out 
particular  persons  nqt  distinguish^  from  others 
in  the  community  by  any  reason  applicable  to 
such  persons,  are  not  of  that  class.  Distinctions 
in  rights  and  privileges  must  be  based  upon 
some  distinction  or  reason  not  applicable  to 
others.  In  BraeetiUe  Coal  Co.  y.  People,  mpra, 
it  is  said  (p.  72):  **And  it  is  only  when  such  dis- 
tinctions exist  thatdifferentiatein  important  par- 
ticulars persons  or  classes  of  persons  from  the 
body  of  the  people,  that  laws  having  operation 
only  upon  such  particular  persons  or  classes  of 
persons  have  been  held  to  beyalid  enactments." 
No  possible  reason  or  distinction,  affecting  any 
interest.  Justifying  the  division  of  mines  made 
bjr  the  act,  has  b^n  suggested,  except  that  it 
might  be  intended  to  reach  mines  in  which  the 
larger  number  of  miners  were  employed.  But 
this  is  not  the  division  or  distinction  made,  and 
does  not  in  any  manner  follow  from  such  di- 
yision.  It  is  not  the  language  or  purport  of 
the  act,  and.  if  such  had  been  the  intention  of 
the  legislature,  it  would  certainly  have  been 
made  manifest  by  basing  the  division  or  dis- 
tinction upon  the  number  of  miners  employed. 
The  act  applies  equally  to  the  owner  of  a  small 
mine,  where  the  product  may  not  exceed  a  car 
load  per  day,  and  the  owner  of  a  mine  such  as 
that  of  the  Consolidated  Coal  Company.    The 
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distinction  is  based  solely  upon  the  fact  of  th» 
product  being  shipped  by  rail  or  water,  and 
counsel  have  been  able  to  sug|i;est  no  reason 
why  tbe  legislature  should  require  the  product 
of  such  a  mine  to  be  weighed  in  the  manner 
specified,  and  not  that  of  another  mine  where- 
tbe  product  is  sold  on  the  si)ot.    The  distinc- 
tion between  operators  who  sell  their  product 
at  the  mine  to  some  shipper,  who  ships  it 
away  to  the  market,  and  those  who  themselvea 
ship  their  coal  by  rail  or  water,  is  purely  arbi- 
tranr.    Any  reason  that  would  apply  to  one, 
calling  for  a  restriction  upon  the  manner  of 
doing  business,  would  be  equally  applicable  to 
the  other;  and  special  burdens  and  restriction* 
upon  one  class,  not  imposed  upon  the  other, 
constitute  an  arbitrary  deprivation  of  rights. 
As  the  act  makes  that  an  offense,  if  committed 
by  a  person  engaged  in  one  branch  of  mining, 
which,  if  done  by  persons  in  another  branch  of 
the  same  business,  is  lawful,  without  any  rea- 
son for  distinction  between  the  two,  we  must 
regard  it  as  unconstitutional 

In  MUlett  y.  People,  eupra,  and  Rnm»ey  v. 
PeopU,  142  HI.  880,  17  L.  R.  A.  868,  wherfr 
provisions  similar  to  those  of  the  act  now  un- 
der consideration  were  held  to  be  unconstitu- 
tional and  void,  the  general  right  of  the  laborer 
and  employer  to  contract  in  regard  to  the  price- 
of  labor,  and  the  method  of  ascertaining  the 
price,  was  asserted:  and  the  rule  was  laid  dowi^ 
that  any  restriction  upon  that  right  is  a  depri- 
vation of  both  liberty  and  property  within  the 
meaning  of  the  constitutional  provision.  In 
view  of  the  discussion  of  the  principles  involved 
in  those  cases,  no  extended  statement  of  them 
will  be  necessary  here.  This  act  makes  ii  an 
offense  against  the  law  for  the  employer  and 
laborer,  at  any  coal  mine  at  which  the  minera 
are  paid  by  weight,  to  determine  upon  the 
weight  of  any  miner's  car,  or  any  lot  of  coaU 
by  any  other  method  than  that  pointed  out  by 
the  statute.  A  failure  to  weigh  a  car,  and  to 
keep  a  correct  record  of  the  weight,  rendera 
the  operator  liable  to  the  penalties  prescribed 
by  the  act,  although  he  and  the  laborer  may 
have  agreed  upon  the  weight  of  the  car,  or 
contracted  for  other  meth(MS  of  determining^ 
the  weight.  This  is  well  illustrsted  by  the 
facts  of  this  case.  The  last  cars  that  came  up 
in  the  evening  of  each  day,  designed  for  coal- 
ing the  locomotives,  would  not  be  weighed  un- 
til the  coal  was  dumped  into  the  tenders,  so 
that  the  miners  could  not  obtain  the  weights 
until  the  next  day,  and  they  wanted  them  the 
same  evening.  For  this  reason,  and  at  the  in- 
stance of  the  miners,  it  had  been  the  custom  for 
six  years  to  give  each  miner  the  weight  accord- 
ing to  the  system  at)ove  stated,  w  hen  the 
company  attempted  to  change  this  system  and 
weigh  the  coal,  the  miners  objected,  and  in- 
sisted upon  the  custom  of  averaging  weights. 
No  objection  was  eyer  made  by  any  miner  to 
this  manner  of  arriving  at  tbe  weight,  instead 
of  weighing  the  cars  on  the  scales.  Here  was 
an  arrangement,  amounting  to  a  contract  be- 
tween the  parties,  with  which  all  the  contracts 
ing  psrtles  were  satisfied,  and  the  testimony 
upon  which  plaintiffs  in  error  were  convicted 
came  from  miners  who  left  during  the 
miners'  strike  of  1894,  and  were  not  attain  em- 
ployed by  the  company.  It  seems  that  a  law 
which  deprives  men  engaged  in  the  business  of 
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miDiDg  from  cod  tract Id^  witb  each  other  for 
the  purpose  of  ascertaioiDg  the  weight  of  the 
coal  mined,  or  the  amount  due  them,  in  any 
manner  mutually  satisfactory,  cannot  be  sus- 
tained. That  such  is  the  effect  of  this  law  Is 
the  contention  of  counsel  for  the  people,  and  it 
is  only  upon  the  assumption  that  the  law  does 
«o  control  the  power  to  contract,  that  a  convic- 
tion could  have  been  had  in  this  case;  for,  aa 


already  seen,  the  parties  bad  contracted  other- 
wise. The  act  takes  away  the  freedom  of  con- 
tracting by  the  parties  for  the  ascertainment  of 
the  weight  of  coal,  except  by  a  certain  method; 
and,  in  our  opinion,  it  is  unconstitutional. 

T?i6  judgment  tnll  be  retersed,  and  the  cauaa 
remanded,  with  directions  to  the  circuit  oourl 
to  discharge  the  defendants. 


MINNESOTA  SUPREME  COURT. 


P.  M.  HILARY,  Admr.,  etc.,  of  John 
Kennedy,  Deceased,  Beipt, 

«. 

GREAT  NORTHERN  RAILWAY 
COMPANY,  Appt 

(... Minn ) 

*Held»  upon  the  flSietflff  that  the  ticket  a^ent 
at  the  Union  Depot  in  Minneapolis  was  ^'an  acting 
ticket  aorent**  of  the  defendant,  within  the  mean- 
injr  of  Gen.  Stat.  1894,  I  6202,  provldlnir  for  the 
service  of  process  in  civil  actions  upon  railroad 
companies. 

(May  11,  18M.) 

APPEAL  by  defendant  from  an  order  of  the 
District  Court  for  Hennepin  County  over- 
ruling a  motion  to  set  aside  a  service  of  process. 
Ajfirmed, 

The  case  sufficiently  appears  in  the  opinion. 

Messrs.  W.  E.  Dodye*  B.  D.  Towiisend» 
«nd  C.  F.  Alderson*  for  appellant: 

One  who  acts  ostensibly  and  in  fact  aa  the 
«ole  agent  of  another  who  is  in  turn  the  sole 
agent  of  another  and  first  principal  is  not  the 
acting  agent  of  such  principal  but  the  agent  of 
the  agent  of  such  principal. 

Since  the  relation  of  principal  and  agent  did 
not  exist  between  the  aefendant  and  Jones  he 
'was  not  an  acting  ticket  agent  of  the  defendant 
within  the  meaning  of  the  statute. 

Union  R  B.  Co,  v.  Miller,  87  HI.  46;  United 
Slates  Y.  American  Bell  Teleph.  Oo.  29  Fed. 
Rep.  17;  Union  P.  R  Co.  ▼.  I^ovak,  61  Fed. 
Rep.  678,  16  IT.  8.  App.  400. 

Messrs.  Wilkinson  *  Traxler,  with 
Messrs.  Frank  H.  Morrill  and  William 
Sennedy*  for  respondent: 

This  provision  beine  remedial  in  its  nature, 
itf  construction  should  be  such  as  to  give  to  it 
the  force  and  effect  intended,  and  like  all 
•■imilar  statutes  should  be  liberally  construed. 

Peona  Ins.  Co.  v.  Warner,  88  III.  429. 

Fairly  construed  it  means  that  when  a  person 
4s  lawfully  engaged  in  the  business  of  selling 
tickets  or  managing  freight  for  a  railroad  com- 
pany within  this  state,  in  the  lawful  and  usual 
manner,  at  a  regular  place  of  business  of  such 
Tail  road  com  pan  v  or  at  a  place  where  such 
•company  lawfuilv  and  habitually  transacts 
business,  whence  ft  derives  the  proceeds  in  the 
usual  and  customary  manner,  such  person  is 

*Headnote  by  Mitghell,  J. 


an  acting  ticket  or  freight  agent  for  the  pur- 
poses of  its  provisions.  " 

Van  Dresser  v.  Oregon  B.  d  Nat,  Oo.  48  Fed. 
Rep.  202;  y&rton  v.  Atchison,  T.  d  8-  F,  B.  Co. 

61  Fed.  Rep.  618;  Union  P.  R  Co.  ▼.  Mtak,  61 
Fed.  Rep.  678,  16  U.  8.  App.  400;  Georgia 
Southern  R  Co.  v.  BigeUno,  68  Ga.  219. 

Where  one  performed  the  duties  of  an  agent 
of  a  corporation  summons  may  be  served  upon 
the  corporation  under  a  statute  similar  to  the 
one  under  consideration  by  delivery  of  a  copy 
to  siich  person  whether  such  person  receives 
compensation  for  his  services  or  not. 

State  ▼.  Northwestern  Endawenent  <ft  L.  Ajuo 

62  Wis.  174. 

Kitchellt  J.,  delivered  the  opinion  of  the 
court: 

The  only  question  in  this  case  is  whether  the 
ticket  agent  in  what  is  known  as  the  "Union 
Depot"  at  Minneapolis  was  '*an  acting  ticket 
agent"  of  the  defendant,  within  the  meaning  of 
Gen.  Stat.  1894,  g  6202.  providing  for  the 
service  of  process  in  civil  actions  upon  railroad 
companies.  The  facts,  as  distinj^uished  fmm 
mere  legal  inferences,  are  practically  undis- 
puted,  and  are  quite  fairly  and  fully  stated  in 
the  memorandum  of  the  trial  Judge.  They 
may  be  summarized  as  follows:  The  Union 
Depot  is  owned  and  operated  by  the  Minneap- 
olis Union  Railway  Company.  A  number  of 
lines  of  railway,  including  that  of  the  defend- 
ant, use  this  depot  for  general  depot  purposes, 
and  as  a  regular  station  on  their  respective 
roads,  under  contracts  with  the  Union  Railway 
Company,  whereby,  for  a  specified  compensa- 
tion to  be  paid  to  it  by  eaoh  of  the  other  railroad 
companies,  it  is  to  furnish  each  of  them  track- 
age facilities  into  and  through  tlie  Union 
Depot,  transfer  its  cars,  trans^r  and  deliver 
baggage,  furnish  accommodations  for  passen- 
gers arriving  or  departing,  and  also  sell  tickets 
For  each  company;  maintaining  for  that  pur- 
pose a  ticket  office  in  the  depot,  where  tickets 
are  regularly  sold  at  all  hours  of  the  day. 
The  Union  Railway  Company  employs  he 
agents  selling  tickets  at  this  ticket  office,  and 
such  agents  are  responsible,  and  under  bonds, 
to  that  company  for  the  faithful  performance 
of  their  duties.  The  different  railroad  compa 
nies  furnish  their  tickets  to  these  ticket  a^nta, 
who  report  the  sales  thereof  daily  to  the  re- 
spective com pn Dies,  and  account  to  them  at 
regular  intervals  for  tlie  proceeds  of  such  sales. 


NoTH.— The  question,  Wbat  constitutes  an  acrinir 
4iprent  of  a  corporation  on  whom  process  may  be 
served?— has  many  illustratioos  in  the  note  to  Fos- 
^2  Lu  K  A. 


ter  V.  Charles  Befcber  Lumber  Co.  (8.  D.)  28  L.  B. 
A.  490,  oo  the  question.  Who  may  be  verved  witb 
process  in  suit  against  a  foreljjrn  oarporationt 
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It  alflo  appears  from  the  affldavits  used  on  the 
motion  that  the  defendant,  in  its  folders  and 
otherwise,  holds  out  and  represents  to  the  pub- 
lic the  ticket  office  in  this  depot  as  one  of  its 
ticket  offices,  and  the  ticket  agent  in  that  office 
4«  ita  ticket  agent.  We  are  of  opinion  that 
«nder  these  facts  Uie  ticket  agent  in  the  Union 
Depot  was  "an  acting  ticket  agent"  of  the  de- 
fendant, within  the  meaning  of  the  statute. 
The  contention  of  defendant  is  that  the  word 
* 'agent"  means  "an  agent  in  the  eye  of  the  law 
arising  from  a  contract  of  employment;  one 
jesponsible  to  his  principal,  and  subject  to  be 
^lischarged  by  it/'— and  that  within  this  defi- 
nition the  "ticket  agent"  at  this  depot  is  not 
its  agent,  but  the  agent  of  the  Union  Railway 
<k>mpany.  We  do  not  concur  in  this  view. 
While  the  ticket  agent  is  hired  by,  and  under 
the  control  of,  the  Union  Railway  Company, 
jet  he  is  performing  all  the  duties  of  a  ticket 
agent  of  the  defendant,  and  the  defendant  is 
4iTailing  itself  of  his  services  for  that  purpose. 
The  word  "acting"  must  have  been  used  in  the 
statute  for  a  purpose,  and  it  seems  to  us  that 
the  essential  thing,  under  the  statute,  is  not  the 


existence  of  a  contract  of  service,  bat  the 
actual  performance  of  the  dulies  of  ticket  agent 
for  the  railroad  company.  As  bearing  more 
or  less  on  this  question,  see  Van  Dresser  ▼. 
Oregon  R.  dbNav,  Co.  48  Fed.  Rep.  202;  Norton 
V.  AtehUon,  T.  d  8,  F.  R  Co.  61  Fed.  Rep. 
618;  Union  P.  R.  Go.  v.  Novak,  9  C.  C.  A.  629, 
61  Fed.  Rep.  678,  15  U.  B.  App.  400;  Georgia 
Southsm  R.  Co.  v  Bigdow,  68  Ga.  219;  State 
V.  Northwestern  Endowment  db  L,  Aseo.  62  Wis. 
174. 

We  do  not  wish  to  be  understood  as  intimat- 
ing that  scalpers  or  ticket  brokers  to  whom  a 
railroad  company  may  furnish  its  tickets  for 
sale  would  be  its  "acting  ticket  agents,"  within 
the  meaning  of  the  statute.  The  service  in  this 
case  was  made  on  the  assistant  ticket  agent  in 
the  office,  while  performing  its  duties  during 
the  temporary  absence  of  the  head  ticket  agent, 
to  whom,  on  his  return,  he  delivered  the  copy 
of  the  summons.  We  think  this  service  was 
regular,  and,  even  if  irregular,  there  was, 
under  the  facta,  no  ground  for  setting  it  aside 
on  motion.     Union  P.  B,  Oo.  ▼•  Novai^  iupra. 

Order  affirmed. 


MARYLAND  COURT  OF  APPEALS. 


John   HALL,  an  Infant,  \ff  Next  Friend. 

Appt., 

«. 

COUNTY  COMMISSIONERS  OF  SOMERr 

BET  COUNTY. 


.Md. 


!•  A  witness  who  can  but  will  not  give 
■ecority  for  his  appearance,  and  is  committed 
for  his  refusal,  will  not  \)e  entitled  to  a  per  diem 
fee  during  any  part  of  tbe  time  be  may  be  de- 
tained to  seoare  bis  attendance. 

IB*  A  witness  unable  to  find  seenrity  be- 
cause of  his  own  miscooduot  or  bad  character 
will  not  t>e  entitled  to  a  per  diem  fee  when  de- 
tained to  secure  his  attendance. 

3*  A  witness  will  be  entitled  to  per 
diem  fees  for  the  term  of  his  detention  to  se- 
cure bis  attendance  in  default  of  a  recognizance, 
wben  bis  Inability  to  give  security  arises  from 
his  misfortune,  and  not  his  fault. 

4*  Assumpsit  will  not  lie  to  recover  per 
diem  fees  of  a  witness  for  tbe  time  of  bl»4le- 
tentlon  to  secure  bis  attendance,  but  tbe  appro- 
priate proceeding  Is  by  mandamus,  if  anytbing  Is 
doehlia. 

(March  21,1888.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Somerset  County  de- 
nying his  claim  to  compensation  for  the  time 
lie  had  been  detained  as  a  witness  in  a  murder 
-<rial.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Charles  O.  Melvin  and  Thomas 
43.  Hodson,  for  appellant: 

The  law  requires  the  county  commissioners 
-Co  pay  claims  like  that  of  the  plaintiff. 

Higginson's  Case,  1  Cranch,  C.  C.  73;  Desty, 

NOTB,— In  connection  with  this  case,  see  note  to 
Robinson  y.  Chambers  (Mich.)  20  L.  ii.  A.  57. 

^2  L.  U.  A. 


Fed.  Proc  §^  848;  RMneon  ▼.  Chamhen,  94 
Mich.  471,  20  L.  R.  A.  67;  HuUhins  ▼.  State, 
8  Mo.  288;  State  ▼.  Stewart,  N.  C.  LawRepoa. 
624. 

Messrs.  Joshna  M.  TuU,  Joshua  W. 
Miles*  and  Harry  L.  D.  Stwaford»  for 
appellees: 

It  was  not  the  duty  of  the  appellees  to  levy 
or  pay  to  either  of  the  appellants  the  sum  set 
forth  in  the  declaration. 

Pah.  Gen.  Laws,  §  18,  art.  86;  Somerset 
County.  Pub.  Local  Laws,  §  260;  Acts  1892, 
chap.  846;  Davis  ▼.  Baity,  1  ^arr.  &  J.  270, 
note  a. 

McSherry*  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  question  presented  by  this  appeal  arises 
on  a  demurrer  to  tbe  sixth  count  of  the  plain- 
tiff's declaration;  the  other  counts  haying  been 
withdrawn.  The  action  is  in  assumpsit,  and 
was  instituted  by  the  appellant  a^nst  the 
county  commissioners  of  Somerset  county. 

It  appears  by  tbe  record  that  the  plaintiff, 
who  is  an  infant  under  the  age  of  twenty -one 
years,  was  on  the  8th  day  of  June,  18M,  re- 
quired by  a  justice  of  the  peace  to  giye  secur- 
ity for  his  appearance  as  a  witness  K^r  tbe  state 
against  one  Isaac  Kemp,  charged  with  the 
murder  of  a  certain  Edward  Caryer;  that  be- 
ing unable  to  furnish  a  bond  for  his  appear- 
ance to  giye  testimony,  he  was  committed  to 
the  ctistody  of  the  sheriff  of  Somerset  county, 
there  to  be  detained  and  kept  as  a  witness  for 
the  prosecution;  that  the  record  of  the  case 
was  removed  from  Somerset  county  to  the 
criminal  court  of  Baltimore  city,  and  upon  its 
transmission  the  plaintiff  was  taken  by  the 
sheriff  of  the  county  and  delivered  to  the  sher- 
iff of  Baltimore  city,  and  was  held  In  custody 
as  a  witness  by  the  latter,  until  the  trial  of 
tbe  accused,  when,  on  the  4th  of  February^ 
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1895.  be  was.  after  testifying  for  the  state,  re- 
leased and  discharged. 

In  July  following,  he,  by  his  mother  as  next 
friend,  brought  suit  against  the  county  com- 
misAioners  to  recover  his  per  diem  of  $1  for 
each  of  the  242  days  he  was  so  detained  as  a 
witness.  The  court  below  held  upon  demurrer 
that  that  he  could  not  recover,  and  from  the 
Jud^ineut  entered  against  him  this  appeal  was 
taken.    The  inquiry  presented  is  whether  the 

E  lain  tiff  is  entitled  to  the  compensation  which 
e  claims. 

The  provision  of  the  Code  relating  to  the 
compensation  of  witnesses  is  in  these  words: 
"There  shall  be  allowed  to  each  witness  at- 
tendiuff  the  circuit  court  for  the  counties  the 
sum  of  $1  for  each  day  such  witness  shall  at- 
tend for  the  discbarge  of  bis  duty."  .  .  . 
Code,  art  85,  g  10.  By  g  7  of  art  25  of 
Code,  which  defines  some  of  the  duties  of 
the  county  commissioners,  it  is  declared  that 
"they,"  the  county  commissioners,  '*shall  pro- 
vide for  the  support  of  the  courts,  compensate 
Jurors  and  county  or  state  witnesses,  .  .  . 
and  pay  and  discbarge  all  claims  on  or  against 
county  which  have  iM^en  ezpresslv  or  impliedly 
authorized  by  law."  And  by  §  1*8  of  art.  85  of 
the  C<de,  which  is  almost  a  literal  transcript 
of  the  act  of  1752,  chap.  18,  it  is  enacted: 
"Where  a  witness  against  any  person  accused 
of  crime  cannot  find  security  for  his  appear- 
ance to  testify  against  the  person  so  accused, 
and  for  want  of  such  security  shall  be  com- 
mitted to  prison,  the  county  where  the  prose- 
cution shall  be  carried  on  shall  be  chargeable 
with  and  pay  the  imprisonment  fees  of  such 
witness;  and  the  county  commissioners  or  the 
mayor  and  city  council  of  Baltimore  shall  levy 
the  same  from  time  to  time,  as  the  case  may 
require." 

Lord  Hale  (2  Hale,  P.  C.  282)  states  that 
there  are  two  compulsory  means  to  bring  in 
witnesses,  which  are  (first)  by  process  of  sub- 
poena issued  in  the  King's  name  by  the  Justices 
of  the  peace,  oyer  and  terminer,  gaol  delivery, 
or  King's  bench,  where  the  plea  of  not  guilty 
is  to  be  tried;  and  (secondly)  which  is  the 
more  ordinary  and  more  effectual  means,  the 
justices  or  coroner  that  take  the  examination 
of  the  person  accused,  and  the  information  of 
the  witnesses,  may  at  that  time,  or  at  any  time 
after  and  before  the  trial,  bind  over  the  wit- 
nesses to  appear  at  the  sessions,  and  in  case  of 
their  refusal  either  to  come  or  to  be  bound 
over,  may  commit  them  for  their  contempt  on 
such  refusal. 

^ow,  whilst  S  18  of  art.  85  of  the  Code 
clearly  recognizes  the  power  of  a  magistrate 
to  commit  a  witness  in  order  that  his  attend- 
ance to  testify  against  a  person  accused  of 
crime  may  be  secured,  it  is  a  power  which  can 
only  be  exerted  after  the  witness  fails  to  give 
such  reasonable  security  for  his  appearance  as 
may  be  demanded  of  him.  He  may  fail  to  en- 
ter into  a  recognizance  for  his  appearance, 
either  because,  though  able  to  furnish  it,  he 
becomes  contumacious,  or  because,  though 
willing  to  give  it,  he  is  unable  to  do  so.  This 
inability  may  arise  from  his  poverty  or  other 
like  innocent  cause,  or  from  his  bad  character 
and  ill  repute.  If  be  belongs  to  the  first  cate- 
gory and  is  imprisoned,  his  imprisonment  is 
obviously  the  consequence  of   his  voluntary 
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choice,  and,   under  such   drcomstanoea,  he- 
would  have  no  claim  to  be  compensated  out  or 
the  public  treasury  for  a  detention  reeultlni^ 
solely  from  his  own  deliberate  election.    Not 
being  a  witness  who  could  not  find  security  for 
his  appearance  to  testify,  he  would  not  have- 
been  entitled  under  the  act  of  1752  to  have- 
even  his  imprisonment  fees  paid  by  the  county. 
If,  on  the  other  hand,  his  imprisonment  has- 
ffrown  out  of  his  nonculpable  mabiliiy  to  flnck 
security  for  his  appearance  as  a  witness,  quite* 
a  different  condition  is  presented.    His  inabil- 
ity to  enter  into  a  recognizance  is,  or  may  be, 
his  misfortune  rather  than  his  fault,  ana  his- 
subsequent   commitment,  in  such  an  event, 
would  in  no  sense  be  the  result  of  his  owi^ 
misconduct  or  fault. 

If  he  be  poor,  a  stranger  without  acquaint- 
ances in  the  commuuity  where  by  accident  he- 
happens  to  witness  a  violation  of  the  law,  and 
because  of  being  so  circumstanced  he  finds 
himself  unable  to  furnish  the  security  re- 
quired of  him,  and  is  thereupon  detained  Inr 
custody  as  a  witness  for  the  state,  the  gravest 
injury  might  be  Infiicted  upon  him  and  upon- 
those  who  are  dependent  on  his  toil  and  labor 
for  their  sustenance,  if  he  were  denied  com- 
pensation for  the  period  whilst  involuntarily^ 
restrained  of  his  liberty  for  the  benefit  of  the- 
public,  but  for  no  crime  or  misprision  of  bis> 
own.  For  an  honest,  law-abiding  but  poor 
and  friendless  individual  to  be  confined  in  ai 
common  Jail,  and  there  forcibly  made  the 
companion  of  criminals  and  of  the  depraved, 
merely  because  he  is  unable,,  through  no  fault, 
of  his  own,  to  find  security  for  his  appearance 
as  a  witness  in  behalf  of  the  common  wealthy 
is  bad  enough:  but  when,  in  addition  to  this,, 
by  that  very  confinement  he  is  deprived  of  pur- 
suing his  avocation,  and  then  is  refused  com- 
pensation as  a  witness  except  for  the  few  daya> 
he  may  be  actually  within  the  court  roon» 
whilst  the  trial  is  in  progress,  bis  situation  is- 
made  immeasurably  worse.  He  is  subjected 
to  the  same  treatment  that  a  criminal  is,  though, 
confessedlv  not  guilty,  or  even  accused  of 
crime;  and  be  is  deprived  of  his  liberty  and  hi» 
means  of  livelihood,  and  denied  compensation^ 
as  a  witness,  though  charged  with  no  trans- 
gression of  the  law. 

To  warrant  such  a  result,  even  if  it  ever 
could  be  Justified,  there  ought  to  be  the  most 
unequivocal  statutory  sanction.  The  plaintifT 
was  committed  and  held  distinctively  and  ex- 
clusively as  a  witness  for  and  in  behalf  of  the- 
state.  It  was  in  his  capacity  as  a  witness  for 
the  prosecution,  and  solely  because  he  wa» 
such  a  witness,  Uiat  he  was  or  could  have  been 
detained  at  all;  and  this  detention  must  be 
treated  as  a  constructive  attendance  upon  the 
court,  unless  the  flagrant  injustice  and  great 
hardship  which  the  contrary  view  will  inevita- 
bly entail  be  deliberately  inflicted  and  sanc- 
tioned. As,  then,  the  plaintiff  was  held  in 
custody  only  because  he  was  a  witness  for  the 
state,  and  as  it  is  the  duty  of  county  com- 
missioners to  compensate  state  witnesses  and 
to  pay  all  claims  against  the  county  which 
have  been  expressly  or  impliedly  authorized 
by  law,  and  as  be  must  be  considered  while  iik 
custody  as  constructively  in  attendance  upoD^ 
the  court,  he  is  entitled  to  the  j^er  diem  fee  al- 
lowed by  law  for  each  day  he  was  thus  in  aW 
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tendaDce  "for  the  discharge  of  his  duty,"  as 
"well  as  for  the  days  he  was  actually  in  the 
court-room  during  tue  trial,  if  be  was.  through 
no  fault  of  his  own,  unable  to  furnish  the  bail 
required. 

A  direct  precedent  for  this  conclusion  is 
found  in  IBgginton's  Ccue^  1  Cranch.  C.  0. 78, 
where  the  court  allowed  compensation  to  such 
a  witness  for  the  whole  period  of  her  detention. 
The  attorney  for  the  United  States  relied  upon 
the  Maryland  statute  of  1753,  chap.  18,  here- 
tofore allgded  to,  and  contended  that  its  pro- 
Tisions  onl^  embraced  the  payment  of  prison 
fees  and  did  not  include  an  allowance  for  the 
time  of  tbe  witness;  but  the  court,  in  deciding 
in  fayor  of  tbe  witness,  made  no  reference  to 
the  statute,  and  treated  her  inability  to  enter 
into  a  reco^izance  as  her  misfortune  rather 
than  her  fault.  And  so  in  RoHnmn  y.  Cham- 
hen,  94  Mich.  471,  90  L.  R.  A.  57,  it  was  held 
that  a  witness  detained  by  the  court  in  default 
of  bail  to  appear  in  a  criminal  case  is  to  be 
deemed  in  attendance  upon  the  court  during 
the  entire  period  of  detention  within  the  Mich- 
igan statute,  which  by  §§  9064,  9065,  How. 
Stat.,  entitles  witnesses  attending  in  a  court  of 
record  to  tbe  sum  of  $1  for  each  day.  Bee 
also  HuUhifiB  y.  BlaU^  8  Mo.  288,  where  a 
Louisiana  case  directly  in  point  is  referred  to 
and  is  thus  stated,  thoueh  the  names  of  the 
parties  are  not  giyen:  '^McFall  was  on  a  trading 
yoyage  from  Kentucky,  and  recognized  and 
detained  till  the  trial,  not  haying  time  to  go 
home.  His  fer  diem  fees  were  allowed  from 
the  date  of  his  reco^izance,  but  not  mileage.** 

In  Markwell  y.  Warren  County^  58  Iowa, 
422,  it  was  held  that  a  witness  whilst  detained 
in  Jail  was  not  in  attendance  on  court,  but  the 
decision  is  founded  on  the  theory  that  the  de- 
tention of  the  witness  was  due,  not  to  bis  inabil- 
ity to  find  a  surety,  but  to  the  fact  that  be  could 
not  be  trusted  to  perform  his  duty  as  a  cit- 
izen yoluntarily  and  without  compulsion .  The 
Iowa  court  conceded  the  hardship  to  the  wit- 
ness, but  treated  bim  as  to  some  extent  in  fault, 
because  it  assumed  that  the  magistrate  must 
haye  found  that  the  witness  could  not  be  trusted 
to  appear  without  security.  "But  this,"  as 
justly  obseryed  in  the  note  to  BMn»an*$  Case, 
20  L.  R  A.  57,  "depended  entirely  on  the  im- 
pression which  the  witness  made  upon  the 
magistrate,  and  it  is  easy  to  see  that,  in  many 
cases,  the  magistrate  might  haye  a  bad  im- 
pression as  to  the  trustworthiness  of  the  witness 
without  any  fault  of  the  latter." 

If  it  should  appear  that  a  witness  could  not 
find  security  for  his  appearance  because  his 
character  is  so  bad  that  those  who  know  him 


refuse  to  become  bound  for  him,  he  will  haye 
no  claim  to  be  compensated,  if  be  should  be 
detained  as  a  witness.  His  inn  bill  ty  to  furnish 
security  would  then  be  the  result  of  his  own 
fault,  and  not  of  his  misfortune,  and  the  rea- 
son for  treating  him  as  entitled  to  a  per  diem 
whilst  in  custody  would  not  exidt  He  will  not 
be  allowed  to  inyoke  and  rely  on  his  own  bad 
character  to  secure  for  himself  compensation 
as  a  witness  when  but  for  that  bad  character 
he  would  not  haye  been  compelled  to  undergo 
a  detention. 

We  hold,  then,  first,  that  if  a  witness  can, 
but  will  not,  giye  security  for  his  appearance 
and  is  committed  for  his  refusal,  he  will  not 
be  entitled  to  a  per  diem  fee  during  any  part  of 
the  time  he  may  be  detained  to  secure  his  at- 
tendance. Secondly,  that  if  his  inability  to  find 
security  results  from  his  own  misconduct  or 
bad  character  he  will  eaually  not  be.  entitled 
to  a  per  diem  fee.  Thirdly,  that  if  he  be  com- 
mitted because  of  his  inability  to  furnish  a 
recognizance,  and  if  this  inability  arises  from 
bis  misfortune  and  not  from  his  fault,  he  will 
be  considered  as  in  attendance  on  the  court 
and  entitled  for  the  term  of  his  detention. 

We  haye  said  the  pending  action  was  in  as- 
sumpsit, and  ilk  this  respect  we  apprehend  the 
form  of  the  remedy  has  been  misconceiyed. 
There  is  no  element  of  assumpsit  in  tbe  case. 
The  appropriate  proceeding  was  by  mandamus 
to  compel  the  county  commissioners  to  make 
a  levy  for  tbe  amount  due  to  the  appellant,  if 
anything  was,  in  reality,  due  to  him.  If,  upon 
such  a  proceeding,  it  should  appear  that  the 
witness  had  refuMd,  though  able,  to  giye  the 
security,  or  that  he  was  unable  to  give  it  by 
reason  of  his  misconduct,  he  would  not  be  en* 
titled  to  compensation;  but,  if  it  should  be 
shown  that  he  failed  to  furnish  a  bond  because 
he  was  unable,  by  reason  of  his  misfortune 
and  by  reason  of  no  fault  of  his  own,  then  he 
would  obviously  be  entitled  to  relief,  proyided 
he  has  brought  himself  within  the  provisions 
of  9  10,  art.  85,  of  the  Code,  by  having  pro- 
cured from  the  clerk  of  the  court,  within  thirty 
days  after  such  attendance  was  rendered,  a 
certificate  or  order,  showing  the  amount  due 
him  for  such  attendance. 

As  in  the  present  form  of  action  a  recoyery 
cannot  be  had,  the  court  below  was  right  in 
sustaining  tbe  demurrer,  and  its  Judgment 
must  therefore  be  affirmed,  but  without  preju- 
dice to  the  right  of  the  appellant  to  invoke  the 
appropriate  remedy,  if  he  sees  fit  to  do  so. 

Judgment  afflrmed,  with  eoitt  above  and  Ai- 
Uno,  but  without  pr^fudiee. 


NEBRASKA  SUPREME  COURT. 


William  BARR,  Appt, 

V. 

Milton  F.  LAMASTER. 
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•!•   The  right  of  parittion,  whether  in  eq- 
«Seadnotes  by  Post,  Cta.  J. 


ultj  or  under  the  proylstons  of  the  Code,  Is  con- 
fined to  joint  tenants  and  tenants  in  oommon  of 
an  estate  in  land. 
8.  A4)oiniiiflr  lot  owners  In  a  city  may  by 
irmnt  Impose  mutual  and  correspondinir  restrio* 
tlons  and  conditions  upon  the  land  owned  by 
each,  the  mutuality  of  the  coyenants  f  n  such  case 
belnjr  a  sufllclent  consideration  for  the  respeotlye 
grants. 


NOTB.— For  some  authorities  on  the  subject  of 
easements  in  hailways  and  stairways,  see  Hahn  v. 
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Baker  Lodge  No.  47,  A  F.  *  A  M.  (OrJ  IS  L.  &  A 
168,  and  noU, 
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8.  Matnal  covenante  imposlnir  8iBeh 
rights  or  restrictions  will  be  construed  sb 
the  ffiaDt  of  redprooal  easements,  which  may, 
when  the  remedy  at  law  Is  InsuffldeDt,  be  en- 
forced and  protected  by  a  court  of  equity. 

4.  The  plaintiff  and  defendant*  owners  In 
severalty  of  adjoining  lots,  pursuant  to  a  mutual 
airreement,  erected  thereon  buildings  corre- 
sponding In  size,  having  the  stairs,  hallways,  sky- 
light, and  heating  apparatus  in  common.  Eeid% 
a  grant  to  each  of  an  easement  in  so  much  of  the 
stairs,  balls,  and  skylight  as  Is  situated  upon  the 
lot  of  the  other;  that  the  easement  of  each  In  the 
property  of  the  other  Is  owned  In  severalty,  and 
the  mere  existence  of  such  cross-easements  does 
not  authorise  the  partition  of  said  lots  at  the  suit 
of  either  party. 

(April  21, 1898.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
District  Court  for  Lancaster  Counter  j^rant- 
ing  the  relief  demanded  in  a  cross-petition  in 
a  suit  for  the  partition  of  real  estale  which  re- 
quired the  construction  of  a  division  wall 
through  a  building  a  part  of  which  had  been 
used  in  common  by  plaintiff  and  defendant. 
Beversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Pound  &  Burr,  for  appellant: 

There  can  be  no  partition  of  real  property 
owned  in  severalty. 

Anderson  School  Twp,  v.  Milroy  Lodge  F,  <fc 
A.  Jf.  :No,  1S9, 180  Ind.  108;  Johnson  v.  Moser, 
72  Iowa,  523. 

Only  joint  tenants  or  tenants  in  common  of  an 
estate  in  the  land  can  institute  the  proceeding. 

llursie  V.  Eotaling,  20  Neb.  178. 

Not  only  is  it  impossible  for  Lamaster  to 
build  a  wall  and  destroy  the  easement  of  Barr 
in  his  building,  but  he  could  not  pull  down  his 
building  during  the  existence  of  fiarr's  ease- 
ment, and  if  he  suffered  his  building  to  decay 
Barr  could  enter  and  repair  it  to  preserve  his 
easement  though  he  might  not  be  able  to 
charge  Lamaster  with  the  repairs. 

2  Washb.  Real  Pr«)p.  *79;  l/ning  v.  Bacon, 
4  Mass.  675:  Pierce  v.  Dyer,  109  Mass.  874,  12 
Am.  Rep.  716. 

Lamaster  cannot  compel  Barr  to  remodel  his 
building  and  virtually  ruin  it  after  Barr  has 
built  on  reliance  upon  his  written  agreement. 
Even  a  tenant  in  common  may  b^  contract  es- 
top himself  from  claiming  partition. 

Eherts  v.  Finher,  54  Mich.  294;  Latshaw*s 
Appeal,  122  Pa.  142;  Baldwin  v.  Humphrey,  44 
N.  Y.  609. 

And  the  situation  of  the  property  may  be 
such  as  to  prevent  even  a  joint  owner  from  ob- 
taining partition. 

Anderson  School  Twp,  v.  Milroy  Lodge  F.  dt 
A.  M.  No,  1S9,  supra. 

Parties  to  a  partition  have  a  right  to  insist 
that  the  property  be  viewed  in  its  "existing  phy- 
sical condition/^  and  if  the  condition  of  it  pre- 
sents insurmountable  obstacles  to  a  partition 
in  kind  it  cannot  be  compelled. 

Soniai  v.  Supple,  48  La.  Ann.  296. 

Messrs,  R,  D.  Stearns,  4.  H«  Broady» 
E.  H.  Wooley,  Cobb  is  Harvey*  and  £• 
J.  Marfln  for  appellee. 

Post*  Ch.  J.,  delivered  the  opinion  of  the 

court: 

In  the  month  of  May,  1887,  the  plaintifiF  and 
defendant  being  the  owners  in  severalty  of  ad- 
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joining  inside  lots  in  the  city  of  Lincoln,  ana 
being  desirous  of  improving  the  same,  mu- 
tually agreed  to  so  build  thereon  as  to  have  the 
entrance,  hallways,  and  skylight  in  common, 
thus  saving  valuable  space  to  each  It  was 
further  agreed  that  the  two  building  should 
be  heated  as  one,  and  by  means  of  a  smgle  fur- 
nace. Pursuant  to  such  agreement,  three- 
story  brick  buildings  were  erected  on  the  loia 
mentioned,  separated,  hy  a  partition  wall  one 
story  in  height,  the  upper  halls  or  courts  being 
reached  by  a  common  stairway,  andjreceiving 
light  and  ventilation  from  a  common  skylight, 
and  each  party  paying  one  half  of  the  cost  of 
the  heating  plant  sub^quently  owned  and  used 
by  them  in  common.  This  controversy  waa 
instituted  hy  the  plaintiff,  Barr,  in  the  month 
of  January,  1892,  who  alleged,  in  the  petition 
filed  by  him,  in  addition  to  the  facts  above 
stated,  that  the  defendant,  taking  advantage  of 
the  common  hallway,  was  destroy in^  the  value 
of  his  (plaintiff's)  property  by  maintaining  a 
nuisance  therein,  and  bv  encouraging  and  per- 
mitting his  (defendants)  tenants  to  harbor 
therein  lewd  and  disreputable  characters,  etc 
The  prayer  of  the  petition  was  for  the  appoint- 
ment of  a  receiver  to  take  charge  of  and  lease 
the  premises  and  to  manage  the  heating  appa- 
ratus therein;  also,  for  a  decree  permitting  the 
plaintiff  to  erect  a  partition  wall  upon  his  own 
premises,  from  the  cellar  to  the  roof  of  bis 
said  building,  and  to  set  aside  and  cancel  the 
written  agreements,  three  in  number,  under 
and  by  virtue  of  which  the  said  buildings 
were  constructed.  An  answer  was  in  due  time 
filed,  in  which,  after  setting  out  one  of  the 
several  agreements  relating  to  the  buildings  in 
controversy,  it  is  alleged  that  said  agreement 
remains  in  full  force  and  effect,  and  expressly 
denying  the  plaintiff's  right  to  erect  a  wall  as 
prayed  by  him,  and  denying  the  jurisdiction 
of  the  court  to  award  the  relief  sought  Ac- 
companying the  answer  is  a  cross- petition  in 
the  following  lancruage:  "The  defendant  con- 
sents to  the  erection  of  a  brick  wall  between 
the  said  lot  of  this  defendant  and  the  said  lot 
of  said  plaintiff,  and  that  the  heating  fixtures, 
including  the  smokestack,  furnace,  bdller, 
pipes,  and  utensils,  owned  jointly  by  and  be- 
tween plaintiff  and  defendant,  be  sold.  De- 
fendant insists  that  the  court  shall  sell  said 
joint  property  above  mentioned  and  erect 
said  brick  wall.on  the  true  line  between  the  said 
lots,  throuerh  the  medium  of  a  receiver  or  mas- 
ter commissioner  or  the  proper  ofllcer  ap- 
pointed by  the  court  for  that  purpose,  and  that 
such  officer,  by  the  aid  of  the  county  surveyor 
or  other  proper  person,  locate  the  true  line  be 
tween  the  said  two  lots  prior  to  putting  the 
said  partition  wall  thereon;  and  defendant 
asks  that  said  partition  wall  be  built  through 
the  entire  length  and  height  of  said  buiMing. 
Defendant  therefore  prays  for  the  sale  of  said 
joint  heating  fixtures,  and  the  erection  of  said 
partition  wall  as  aforesaid,  and  for  judgment 
for  damages  as  aforesaid,  and  for  costs."  The 
agreement  to  which  reference  is  made  in  the 
answer  is  as  follows: 

This  agreement,  made  and  entered  into  this 
7th  day  of  November,  1890,  by  and  between 
William  Barr  and  Milton  F.  Lamaster,  witnesa- 
eth:  That   whereas.  Milton   F.  Lamaster  It 
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owner  of  lot  six  (6),  block  flftyeiffbt  (58),  city 
of  UdcoId,  and  William  Barr  is  the  owner  of 
lot  five  (5),  block  fifty  eigbt  (58),  city  of  Lin- 
coln: and  wbereas,  said  parties  have  erected  a 
three-story  building  upon  each  of  said  lots; 
and  whereas,  the  stairway  and  hall  of  the  sec- 
ond and  third  floors  are  joined  for  the  purpose 
of  use  and  occupancy:  It  is  therefore  stipulated 
and  agreed  that  the  said  ball  and  stairway  shall 
always,  durins  the  existence  of  said  buildings, 
be  used  and  occupied  by  said  parties  Jointly 
and  severally.  And  it  is  further  stipulated  and 
agreed  that  the  title  to  each  party's  lot  shall  not 
in  any  way  or  manner  be  affected  by  the  use 
of  {-aid  joint  occupancy  by  the  said  parties 
hereto,  and  that  said  halls  and  stairways,  be- 
ing located  equally  upon  said  lots,  are  to  be 
used  jointly  by  the  said  parties,  for  the  conven- 
ience of  l)oth  of  them,  to  the  end  that  they 
may  get  a  wider  and  more  commodious  hall- 
way and  stairway  in  said  buildings;  it  being 
stipulated  and  agreed  that  the  occupancy  by 
one  party  of  a  portion  of  the  other's  lot  shall 
not  in  any  way  iiffect  or  becloud  the  title  of 
the  other  party.  And  it  is  further  stipulated 
and  agreed  that  said  building  shall  be  heated 
jointly,  and  each  of  the  parties  to  this  agree- 
ment to  pay  one  half  of  the  expense  for  the 
same,  whether  the  buildings  or  any  portion  of 
them  are  occupied  or  vacant;  also,  that  each 
paitj  ia  to  pay  one  half  of  all  expense  for  re- 

Ears  to  heating  apparatus.  It  is  further  stipa- 
ted  that  all  the  heatins  apparatus  in  the  halls 
of  said  building,  and  boiler  and  all  heating 
apparatus  in  the  boiler  room,  is  owned  jointly 
by  the  parties  hereto.  It  is  further  stipulated 
that  the  halls  and  stairway  of  said  building 
shall  be  lighted  jointly,  and  that  each  of  the 
parties  to  this  agreement  pay  one  half  of  the 
expense  of  lighting  the  same.  Neither  of  said 
parties  shaU  have  the  right  to  remove  or  ap- 
propriate to  his  own  use  any  of  the  heating  or 
noting  apparatus  belonging  to  said  building, 
or  any  other  property  or  thing  to  said  building 
belonging,  or  owned  in  common  by  the  parties 
to  this  agreement.  It  is  further  stipubted 
that  this  agreement  shall  be  and  remain  in  force 
for  the  period  of  twenty  years  unless  sooner 
canceled  by  the  mutual  consent  of  the  parties 
hereto.  Witness  our  hands  this  7th  day  of 
Kovember,  ▲.  d.  1890. 

[Signed]     Wm.  Barr. 

M.  F.  Lamaster. 
Witness,  A.  D.  Burr. 

In  an  amended  and  supplemental  reply  to 
the  defendant's  answer  and  cross- bill,  it  is  al- 
leged that  to  erect  a  wall  on  the  line  between 
said  buildings  is  wholly  impracticable,  since  it 
would  necessitate  the  remodeling  of  the  inte- 
rior of  said  building  at  great  expense;  that  it 
would  destroy  the  hallways,  reduce  the  size  of 
the  rooms,  and  otherwise  irreparably  injure  the 
plaintiffs  property,  to  his  damage,  etc.  Sub- 
sequently the  plaintiff,  by  leave  of  court,  dis- 
missed his  petition,  and  the  cause  proceeded  to 
final  decree  upon  the  defendant's  cross-bill  and 
reply  thereto. 

The  decree  mentioned,  and  from  which  the 
plaintiff  has  prosecuted  an  appeal  to  this  court, 
U  as  follows:  "And  now,  on  this  1st  day  of 
July,  1893.  the  court,  being  well  and  fully  ad- 
Tised  in  the  premises,  doth  find,  from  the  tes- 
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timony,  that  the  plaintiff,  William  Barr,  is  the 
owner  of  lot  tve  (5),  and  the  defendant,  Milton 
F.  Lamaster,  is  the  owner  of  lot  six  (6),  in 
block  fifty  ei^ht  (58)  in  the  city  of  Lincoln; 
that  upon  said  lots  a  three  story  brick  building 
is  erected,  and  that  said  buildings  contain  a 
joint  stairway  and  hallway  on  the  second  and 
third  stories,  said  stairway  and  hallways  beiuff 
one  half  upon  each  of  said  lots;  that  each  of 
the  said  parties  own  the  building  upon  their 
respective  lots,  but  that,  in  the  construction  of 
said  building,  it  was  intended  to  be  lighted  and 
heated  jointly,  and  that  the  boiler  pipes  and 
chimney,  etc.,  were  paid  for  by  the  plaintiff 
and  defendant  jointly,  and  that  the  boiler  was 
placed  upon  the  lot  line  between  the  said  lots, 
and  that  the  other  portion  of  the  joint  prop- 
erty was  placed  upon  lot  5,  except  heating 
pipes  and  radiators,  which  the  court  finds  were 
placed  equally  in  each  of  the  said  buildings. 
The  court  further  finds  that  it  is  impossible  for 
the  plaintiff  and  defendant  to  continue  the 
joint  use  of  said  stairway  and  hallways,  and 
that  a  partition  wall  should  be  erected  between 
said  buildings  the  entire  length  of  said  build- 
ings, the  center  of  said  wall  to  be  on  the  true 
lot  line  between  said  lots,  and  that  the  erection 
of  said  wall  shall  be  commenced  on  the  15th 
day  of  August,  1898,  or  as  soon  thereafter  as 
possible.  The  court  further  finds  that  a  parti- 
tion wall  has  been  erected  between  the  said 
buildings  extending  to  the  second  story  thereof, 
except  where  the  stairways  are,  in  front,  and 
the  boiler  now  stands.  It* is  therefore  ordered, 
adjudged,  and  decreed  that  a  partition  wall  be 
built  through  said  stalrway,and  extend  through 
the  hallways  on  the  second  and  third  stories* 
and  from  the  basement  in  front  for  the  entire 
length  of  the  building,  including  the  space 
where  the  boiler  now  stands,  to  the  skylight  in 
said  building,  on  the  lot  line,  and  that  each  of 
said  parties  pay  for  one  half  of  the  expense  of 
the  same,  and  that  James  Tyler,  architect,  be 
and  is  hereby  appointed  special  commissioner 
to  erect  said  wall, —  said  special  commissioner 
to  advertise  for  bids  for  having  said  wall  built 
for  at  least  ten  days  in  a  newspaper  of  general 
circulation  in  Lincoln,  and  said  work  to  be  let 
to  the  lowest  responsible  bidder,  with  power 
reserved  to  reject  any  and  all  bids,  and  read- 
yertise.  It  is  therefore  ordered,  adjudged^ 
and  decreed  that  said  James  Tyler  shall  ap- 
praise the  property  owned  in  common  by  said 
plaintiff  and  defendant,  and  may  call  to  his  as< 
sistance,  at  his  option,  any  persons  acquainted 
with  the  value  thereof,  and  notify  each  of  said 
parties  of  said  appraisement;  and  if  either  of 
said  parties  desire  to  take  said  property  at  said 
appraisement  to  pay  James  Tyler  the  one  half 
01  said  appraised  yalue,  and  shall  have  the 
privilege  so  to  do,  each  party  having  first 
choice  of  taking  joint  property  at  appraised 
value  situate  on  his  lot;  otherwise,  said  James 
Tyler  shall  advertise  and  sell  said  property  as 
upon  execution,  except  the  chimney,  which 
shall  be  taken  down  and  used  in  the  erection 
of  said  partition  wall,  if  neither  of  said  parties 
will  pay  the  appraised  value  thereof,  and  ex- 
cept also  the  sewer,  which  was  erected  on  lot 
five  at  the  joint  expense  of  the  plaintiff  and 
the  defendant,  which  shall  be  taken  at  the  ap- 
praised value  of  the  same  by  the  owner  of  lot 
^ve  (5),  William  Barr,  at  his  option,  and  also 
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other  permaDent  water  pipes  and  other  fixtures 
that  are  the  Joint  property  of  said  Barr  and 
Lamaster,  and  located  upon  said  lot  five  (5), 
and  said  Lamaster  shall  take,  at  its  appraised 
value,  any  such  property  located  on  lot  six  (6), 
at  his  option.  Either  party  to  have  the  right 
to  appeal  from  the  appraisement  of  property 
on  his  lot  solely  situated  to  the  district  court 
on  giving  hond  in  double  the  amount  to  prose- 
cute the  appeal  and  to  pay  the  appraisement 
determined  at  the  end  of  the  litigation.  It  is 
further  ordered,  adjudged,  and  decreed  that 
the  said  plaintiff,  William  Barr,  and  the  said 
defendant,  Milton  F.  Lamaster,  each  pay  one 
half  of  the  costs  of  this  action;  the  costs  of 

the  plaintiff  beine  taxed  at  $ ,  and  the 

costs  of  the  defendant  being  taxed  at  $ , 

and  for  all  of  which  execution  is  hereby 
awarded." 

The  proceeding,  as  submitted  to  the  district 
court,  appears  to  have  been  regarded  as  an  eq- 
uitable partition,  between  the  parties  to  the 
decree,  of  the  property  thereby  affected,  and 
in  that  light  it  must  be  viewed  for  the  purpose 
of  this  appeal.  It  is  first  argued  by  the  ap- 
pellant that  the  cross-bill  failed  to  state  a  cause 
of  action,  since  there  can  be  no  partition  of 
property  owned  in  severalty.  It  may  be  stated, 
as  a  general  proposition,  that,  where  the 
parties  are  neither  joint  tenants,  tenants 
in  common,  nor  copartners,  but  each 
owning  distinct  and  several  parts  of  the 
property  described,  an  action  for  partition 
thereof  will  not  lie.  Freem.  Coten.  g§  87, 481, 
let  seg.;  RuueU  v.  Beadey,  72  Ala.  190;  Mc- 
Connd  v.  KObe,  48  BL  12,  92  Am.  Dec.  98; 
Johnson  V.  Moser,  72  Iowa,  523;  Anderson 
acfiod  Tup  V.  Milroy  Lodge  F.  d  A,  If,  No.  139, 
180  Ind.  108.  The  foregoing  general  rule  is  in 
strict  accord  with  the  provisions  of  our  Code 
for  the  partition  of  real  property,  vie,:  "When 
the  object  of  the  action  is  to  effect  the  partition 
of  real  property  among  several  Joint  owners, 
the  petition  must  describe  the  property  and  the 
respective  interests,  and  the  estates  of  the 
several  owners  thereof,  if  known.  All  tenants 
in  common  or  Joint  tenants  of  any  estate  in 
land  may  be  compelled  to  malce  or  suffer  par- 
tition of  such  estate  or  estates  in  the  manner 
hereinafter  prescribed."  Code  Qv.  Proc.  $  802. 
In  Uurste  v.  Botaling,  20  I^eb.  178,  the  court, 
by  Maxwell,  Ch.  J.,  after  quoting  the  foregoing 
section,  says:  '*Tbe  controlling  principle  in 
partition,  therefore,  without  regard  to  the  ex- 
tent or  quantitv  of  the  interest,  is  that  the 
parties  shall  be  Joint  tenants  or  tenants  in  com- 
mon of  an  estate  in  the  land.  ,  .  .  Only 
ioint  tenants  or  tenants  in  common  of  an  estate 
In  land,  however,  can  institute  the  proceeding." 
In  Johnson  v.  Moser,  supra,  the  plaintiff  had, 
by  purchase  at  sheriff's  sale,  acquired  title  to 
the  first  and  fourth  stories  of  a  certain  brick 
building;  also,  the  cellar  thereunder,  except 
that  portion  used  by  the  execution  defendant 
for  the  storage  of  vegetables  and  provisions 
for  the  use  of  his  family.  It  was  held  that  an 
action  for  the  partition  of  the  cellar  by  metes 
and  bounds  could  not  be  maintained,  the  parties 
being  neither  joint  tenants  nor  tenants  in  com- 
mon, but  owners  in  severalty  of  distinct  and 
separate  portions  thereof.  In  Anderson  Sc/iool 
Twp,  V.  Milroy  Lodge  F.  A  A,  M,  No,  1S9, 
supra,  the  parties  had  erected  a  building  under 
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an  agreement  whereby  the  plaintiff  was  to  own 
and  control  the  ground  and  first  story,  subject 
to  the  defendant's  right  of  entrance  to  the  third 
story,  to  be  owned  and  occupied  by  it.  Elliott, 
Ch.  J.,  speaking  for  the  court,  after  holding 
that  partition 'should  be  denied  on  the  ground 
that  It  would  destroy  the  defendant's  right  of 
access  to  its  lodge  room,  adds:  "But  this  is  not 
the  only  reason  why  the  appellant  is  not  en- 
titled to  partition,  for  there  Is  this  additional 
reason,  namely,  each  party  owns  its  part  of  the 
building  in  severalty.  As  each  party  owns  ita 
part  of  the  property  in  severalty,  it  is  legally 
impossible  that  partition  can  be  awarded,  for 
there  is  no  community  of  interest." 

Bv  virtue  of  the  agreements  under  which 
the  buildings  were  erected,  each  party  to  this 
contruversv  has  an  easement  in  so  much  of  the 
halls  and  skylight  as  is  situated  upon  the  lot  of 
the  other,  and,  in  the  language  of  plaintiff's 
counsel,  such  easements  "are  in  no  way  incon- 
sistent with  entire  several  ownership  of  the  two 
buildings,  and  the  mere  existence  of  cross  ease- 
ments does  not  authorize  then^ourt  to  make  par- 
tition, because  each  party  owns  his  easement  in 
the  propertv  of  the  other  in  severalty.'*  The 
defendant,  it  is  shown,  granted  to  the  plaintiff 
the  easement  in  the  hallways  and  skylight 
voluntarily,  and  for  a  valuable  consideration, 
viz,:  the  grant  to  him  of  a  cross-easement 
therein.  Such  easement  is  real  property,  an  in- 
corporeal hereditament,  and  as  much  a  part  of 
the  plaintiff's  estate  as  the  building  itself.  The 
defendant  is  not  merely  prohibit^  from  inter- 
ferhig  with  the  access  of  the  plaintiff  and  his 
tenants  to  the  building  of  the  latter  by  means  of 
the  common  hallways,  and  their  free  enjoyment 
of  the  common  skylight,  but  equity  would  inter- 
fere to  prevent  the  tearing  down  or  destroying 
by  him  of  his  own  building  during  the  existence 
of  such  easement.  2  Story,  Eg.  Jur.  12th  ed. 
§927;  Columbia  CoUegeY.  lineh,  70  N.  Y.  440, 
26  Am.  Rep.  615;  Henrg  v.  Koch,  80  Ev.  891, 
44  Am.  Rep.  484.  And,  should  he  sufter  his 
building  to  decay,  the  plaintiff  would  have  the 
right  to  enter  for  the  purpose  of  repairing,  in 
order  to  preserve  his  easement  therein.  2 
Washb.  Real  Prop.  p.  79;  Washb.  Easem.  654; 
Pre>eott  v.  White,  21  Pick.  841,  32  Am.  Dec. 
286:  MeMiUan  v.  Cronin,  76  N.  Y.  474. 

But  the  decree  is  defended  upon  the  ground 
that  the  plaintiff,  by  the  petition  to  which 
reference  has  been  made,  and  by  which  he 
sought  permission  to  erect  a  partition  wall  on 
his  own  premises,  abandoned  whatever  ease- 
ment he  enjoyed  in  the  defendant's  property, 
and  that  he  is  accordingly  now  estopped  tocsJl 
in  question  the  power  of  the  court  to  ^rant  the 
relief  awanied.  But  to  that  contention  there 
are  two  suflBcient  answers:  First,  the  allega- 
tions of  the  petition,  in  so  far  as  they  relate  to 
rights  of  the  parties  under  the  agreements 
mentioned,  are  in  substantial  accord  witb  the 
statements  of  the  answer,  and  the  alleged 
estoppel  is  predicated,  not  upon  any  sraten-ent 
of  fact,  but  upon  the  ]3leader*s  conclusion  from 
the  facts  stated  by  him;  second,  the  plaintiff, 
for  reasons  not  disclosed,  but  presumably  be- 
cause he  was  not  entitled  to  the  relief  praycfi, 
dismissed  his  petition  previous  to  the  liennne 
of  the  cause  in  the  district  court  A  party  ^111 
not.  it  is  true,  be  permitted  to  shift  bis  (position 
during  the  trial  by  pleading  one  cause  of  action 
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defense  and  recoyering  upon  another.  But 
4bat  doctrine  can  bare  no  application  to  the 
•'Case  before  na,  where  the  alleged  variance  con- 
•«lBto  in  the  mere  assertion  of  a  legal  proposition 


in  a  proceeding  preTioudj  dismissed  on  ib% 
plaintiff's  own  motion. 

The  decre$  i$  reverted,  and  the  action  die^ 
miseed. 


MARYLAND  COURT  OF  APPEALS. 


Koah  Lee  COLE,  Appi., 
e. 

Julius  HINE3. 

I     m  Md.  471) 

!!•  A  party  eaaiiot  take  two  ineonelet- 

eiftt  podtioiie. 
^«   A  promiae  to  extend  tbo  time  for 


Iiayment  of  ao  instalment  due  cm  eon- 
dittonal  aale  or  lease  of  goods.  Is  a  waiver  of 
forfeltare  for  default  thereon,  which  will  pre* 
dude  the  assertion  of  soch  forfeiture  before  the 
expiration  of  the  extended  time. 

(June»,18HL) 

APPEAL  hy  plaintiff  from  a  Judgment  of 
the  Baltimore  Court  of  Common  Pleas 


Noi9.— Riffftts  and  UabQUiee  of  vendor  and  pwr^ 
by  eondUitmal  aale  on  d^auU  of  paymenL 


L  Rfghta  of  rettdor, 

a.  IV)  ccUeet  the  haXanee  after  the  vendor  110- 

takes  poi>8e^9Um. 

b.  To  recover  purchnae  priee  where  the  prop" 

arty  is  deittroyed  after  delfeery. 
e»  To  recover  on  unpaid  notee  or  eontrael 

where  the  vendor  doee  not  reeumeponee- 

eUm  or  accept  a  return  of  the  property. 
d.  To  recover  from  the  purehaeer  the  pfisses- 

elon  or  the  value  of  the  property  on  do* 

fa%ilt, 
0.  To  auert  vendot^e  Km. 
n.  Biohl  of  purehaeer, 

a.  2b  recover  paynunte  where  the  vendor 

took  the  property  from  hie  poneetion, 

b.  2b  recover  the  property*  orMevaiuet  or  in 
^^  treepaee, 

HI.  ForfeUure. 

a.  Bu  vendor^  of  money  received^ 

b.  By  purehaeer^  of  monsy  pa^ 
IV.  Aesetefon. 

V.  SialvxofrypronMonea»to  rights  and  remAllss. 
VI.  ITaiver. 
^U.  JSlMtion  of  remedy  under  contracts 

L  Rtffide  of  vendor, 

^e.  2b  colOeet  the  balance  after  the  vendor  retdkee 

poeeeeeUnu 

Id  SmAVOB  ▼.  MoLAVGHLur  it  was  held  that  a 
•seller  of  ohattels  by  oonditlonal  sale  on  a  renttny 
•eoDtraot  rcMrrioir  the  power  to  take  possession 
upon  default,  who  also  reoeives  a  Judgment  bond 
«8  collateral  security,  oanoot  enforce  such  bond 
efter  be  has  rescinded  the  sale  by  taking  possession 
of  the  chattels.  The  rescission  of  the  oontract  by 
the  vendor  gave  the  vendee  the  right  to  the  ool- 
•  lateral. 

There  appears  to  be  conflict  of  so  thorlty  in  regard 
^to  the  right  of  the  vendor  to  collect  the  purchase 
■Dooey  after  rets  king  the  property  underaoon- 
-  tract  of  conditional  sale,  reserving  title  until  pay- 
ment in  fulL    Where  the  retakloir  Is  construed  to 
be  a  rescission,  his  right  to  enforce  payment  Is 
-gone,  as  held  In  8banob  v.  MgLadohlin.   Some 
cases  hold  that  an  election  of  one  remedy  pre- 
•eludes  the  other;  some  hold  that  the  cnnsideratloo 
has  failed,  snd  some  deny  the  cumulative  right  by 
the  terms  of  the  contract.    But  othevs^rases  hold 
that  the  remedies  are  not  inoonsisteot  and  that 
obtainmir  possession  by  a  JudirmeDt,  levy,  and  sale, 
or  by  a  resale  or  notice  after  taking  by  replevin, 
•or  by  retitking  under  a  chattel  mortgage,  or  by  re- 
taking under  the  contract,  will  not  prevent  the 
vendor  from  collecting  the  balance.    This  Is  a  con- 
struction that  the  retaking  is  the  enfoieement  of 
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the  security.  If  there  Is  but  a  small  part  of  the 
debt  due,  and  the  property  is  valuable,  it  seema 
thst  the  inclination  of  the  courts  is  to  relieve  the 
purchaser  from  the  entire  loss  of  his  investment. 
The  proceedings  are  now  regulated  by  statute  In 
some  states. 

Some  of  the  oases  deny  a  leoovery  to  the  vendor 
on  the  ground  of  rescission. 

The  vendor  was  refused  a  reoovery  of  the  balance 
of  the  purchase  price,  after  retaking  possession 
00  default  under  a  oonditlonal  sale,  where  he  resold 
the  chattel,  as  he  was  disabled  from  performing 
the  contract.  It  was  said  that  If  the  conuract  pro- 
vided for  retaking  and  resale  and  crediting  of  the 
proceeds,  leaving  the  vendee  expressly  liable  for 
the  balance,  there  would  not  be  a  rescission  by  the 
exercise  of  the  power,  snd  if  the  property  was  de- 
stroyed without  fault  of  the  vendor,  he  might  pos- 
sibly recover.  Sawyer  ▼.  Pringle,  18  Ont.  App. 
Bep.2UL 

And  where  the  vendees  refused  on  the  trial  o^ 
a  machine  to  aooept  the  same  or  give  their  note* 
and  the  vendor  resumed  possession  and  sold  the 
chattels  and  brought  suit  to  enforce  a  Iten  on  hind 
under  the  contract  for  the  balaDce.  There  was  no 
independent  covenant  to  pay  the  price,  and  elect- 
ing to  take  the  machine  was  a  rescission.  The  ren- 
dor  may  sue  for  a  breach  of  the  oontract.  Sawyer 
V.  Baskerville,  10  Manitoba  I*.  Bep.  868. 

The  vendor  was  refused  a  reoovery  on  the  con- 
tract where  he  had  resumed  possession  on  the  fail- 
ure of  the  purohsser  to  take  the  article  from  the 
express  ofBce,  and  tbe  contract  provided  that  on 
failure  to  pay  any  instalment,  the  vendor  might 
take  possession.  The  retaking  by  the  vendor  was 
a  rescission.  The  delivery  to  the  express  office 
was  a  delivery  to  the  purchaser.  White  r.  Smith, 
28N.S.60. 

See  White  r.  8olomon«  184  Maai.  618, 80  L.  B.  A. 
887. 

And  so  where  the  suit  was  upon  a  note  given  on 
a  lease  and  was  not  given  for  hire,  but  the  lease  and 
notes  were  one  transaction,  and  was  rescinded  by 
resuming  possession,  and  there  was  no  considera- 
tion for  the  notes,  the  lease  not  being  for  any  defi- 
nite time  nor  the  price  per  month  for  hfare  fixed  at 
any  definite  sum.  Oampbeil  Prlnting-Press  ft  Mfg. 
Ck>.  V.  Hickok,  140  Pa.  280. 

And  where  the  contract  was  in  the  form  of  a 
lease  and  to  secure  the  payment  of  said  rentals  a 
Judgment  bond  was  given  as  collateral,  and  on  de- 
fault the  lessor  might  resume  possession,  the  lessee 
having  the  right  to  purchase,  rentals  paid  being  al- 
lowed as  a  credit.  Such  remedies  were  distinct  and 
not  cumulative.  If  the  bailor  rescinded  by  repos- 
sessing himself  of  the  property,  the  right  of  per- 
Botial  action  against  the  bailee  was  at  an  end,  and 
the  omission  of  the  word  ''rescind"  in  the  contraol 
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BUstainiDg  a  demurrer  to  the  declaration  in  a 
a  suit  brought  to  recover  damages  for  defend- 
anf  B  alleged  trespass  in  taking  goods  out  of  the 
possession  of  plaintiff.    lUversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  H.  H.  Bowen  for  appellant 
Mr.  W.  B.  Trundle^  for  appellee: 
The  defendant  had  the  plain  and  unequivo- 
cal right  under  the  contract,  after  default  by 
the  vendee,  to  enter  the  premises  of  the  plain- 
tiff, without  previous  demand  or  notice,  and 
remove  the  goods. 
Jiarth  V.  WilUamB,  120  Pa.  109. 
A  promise  to  forbear,  without  legal  consid- 
eration, is  a  nullity — ^is  no  more  than  mere 


forbearance;  hence  such  promise  has  no  effect 
whatever  upon  the  right  of  the  party  not  ii» 
default  to  proceeding  against  the  other  wJio» 
has  made  default. 

PUmtertf  Bank  ▼.  BeUman,  2  Gill  &  J.  283; 
Eofiman  v.  Coamb$y9  Gill,  284;  Ices  v.  BaOey^ 
85  Md.  272,  6  Am.  Rep.  411;  Freaner  v.  Ting- 
ling, 87  Md.  497;  Ekiker  v.  MeAUigter,  45  Md. 
806;  (JolemanY,  Applegarth,  68  Md.  21. 

When  a  promissory  note  is  payable  on  ». 

fiven  day,  say  three  months  after  its  date, 
anuary  1.  1895,  it  is  due  April  1,  1895.  A 
promise  to  wait  on  the  maker  for  thirty  days* 
gives  the  promisor  the  benefit  of  receiving  the 
money  on  May  1, 1895.    Is  that  promise  bind. 


was  not  materiaL  (This  case  was  not  referred  to 
in  the  opinion  in  Durr  v.  Beplogle,  infra.)  Seasob 
V.  MclAUOHLnr,  166  Pa.  160. 

In  Sbanob  v.  MoLAUOHiiiN,  the  case  of  0am  p- 
belt  Prlntlng-Press  ft  Mfg.  Co.  ▼.  Hlckok,  tupra, 
was  distinguished,  although  the  word  ^^rescind** 
was  used  In  that  contract.  The  stipulation  and  the 
action  of  the  lessor  in  this  case  were  the  same  as  a 
resdasion. 

And  a  recovery  was  refused  the  vendor  upon 
purchase-money  notes  where  they  were  given  as 
security  for  an  extension  of  time  and  be  took  pos- 
session and  sold  the  goods  on  default  under  an  ex- 
ecutory contract  of  sale,  providing  that  the  title 
did  not  pass  until  paid  for,  and  that  on  default  the 
vendor  might  retake  the  same  into  his  possession, 
and  that  as  compensation  for  the  depreciation  in 
the  value  of  the  property  all  payments  made  were 
to  be  retained.  The  resale  was  an  election  to  treat 
the  contract  of  sale  as  broken.  The  remedy  is  by 
an  action  for  breach  of  contract.  Distinguishing 
Brewer  v.  Ford,  64  Hun,  118,  infra^  I.,  d,  which  was 
an  action  of  trover,  as  that  case  only  held  that 
the  vendor  might  retain  possession  of  the  prop- 
erty and  at  the  same  time  enforce  the  agreement  to 
pay  the  purchase  price.  It  was  said  that  if  the 
vendor  in  this  case  had  simply  rested  upon  a  pos- 
session, the  failure  to  pay  the  notes  entitled  him  to 
retake  possession  of  the  goods  and  hold  them  as 
trustee  of  the  vendee,  and  then  the  notes  and  se- 
curity given  might  have  been  enforced.  Barle  v. 
Bobinson,  91  Hun,  868,  AiBrmlng  12  Misc.  686. 

And  where  the  purohaser  in  a  conditional  sale, 
in  consideration  of  the  vendor's  promise  to  extend 
the  time  of  payment,  executed  a  note,  and  as  se- 
curity, a  mortgage  on  other  property,  and  the  suit 
was  to  foreclose  the  mortgage,  the  vendor  having 
taken  possession  of  the  property  sold.  But  there 
was  no  finding  in  this  case  that  the  extension  of 
time  and  the  grant  of  the  right  to  use  the  engines 
and  appliances  sold  did  not  constitute  a  sufficient 
consideration  for  the  notes  and  mortgage,  and  a 
new  trial  was  granted.  Sinker  v.  Qreen,  118  Ind. 
864. 

On  a  subsequent  trial  of  the  same  case  an  addi- 
tional answer  was  filed  alleging  that  the  only  con- 
sideration was  as  an  additional  security  for  the 
.original  notes,  which  were  surrendered  and  the 
debt  canceled  by  the  enforcement  of  the  condition 
in  the  agreement  of  sale.  The  vendor,  exercising 
the  option  to  retake  the  property  and  surrender 
the  notes  representing  the  consideration,  could 
proceed  no  farther.  Green  v.  Sinker,  186  Ind. 
434. 

As  to  waiver  by  extension  of  time,  see  infr€L,  V. 

Tn  Mott  V.  Havana  Nat.  Bank,  28  Hun,  864,  It  was 
said  that  the  vendee  would  not  be  liable  to  pay  the 
whole  face  of  the  note  in  a  conditional  sale  while 
the  vendor  at  the  same  time  retained  his  title  and 
resumed  .his  possession  of  the  property  wliich 
formed  the  entire  consideration  of  the  note. 

In  Bodgers  v.  Bachman,  100  Gal.  662,  it  was  said 

82  L.  R.  A. 


that  the  vendor  in  a  contract  reserving  title  and  to 
give  a  bill  of  sale  on  full  payment,  with  right  of 
possession  on  default,  could  not  maintain  an  ac- 
tion for  the  price  where  there  was  no  agreement, 
to  pay:  and  that  if  the  vendor  had  taken  poesessioi^ 
on  default  and  resold  the  goods,  he  could  not 
maintain  an  action  for  the  price. 

In  Helby  v.  Matthews  [1805]  A.  G.  471,  it  was  said 
that  the  lessee  was  at  liberty  to  determine  the  con- 
tract by  returning  the  thing  hired  to  its  owner* 
and  was  under  no  obligation  to  purchase  the  thinr 
or  pay  a  price  font,  where  the  piano  was  let  oa 
hire  on  monthly  instalments,  and  providing  that 
the  hirer  might  terminate  the  hiring  by  delivering 
up  the  piano  to  the  owner,  remaining  liable  for  aU 
arrears,  and  until  full  payment  of  the  piano  to  con* 
tlnue  the  sole  property  of  the  owner. 

In  Smith  v.  Gilmore.  28  Wash.  L.  Bep.  717,  It  was* 
said  that  on  default  by  the  vendee  in  a  conditional 
sale,  the  vendor  could  recover  the  balance  unpaid 
from  vendee,  or  recover  the  property,  but  that 
an  election  of  the  former  would  preclude  tb» 
latter. 

In  Third  Nat  Bank  v.  Armstrong,  26  Blinn.  630, 
it  was  said  that  if  prior  to  a  default  on  a  condi- 
tional sale  note  the  vendor  had  retaken  poeseasioik 
of  the  property  and  disposed  of  it,  so  that  upon  the* 
maturity  of  the  note  a  performance  of  the  condi- 
tion on  the  part  of  tbe  vendor  was  impossible,  no- 
action  could  be  maintained  against  the  purchaser 
upon  his  promise. 

In  Dowdell  v.  Empire  Furniture  ft  L.  Go.  84  Ala. 
817,  it  was  said  that  a  continuing  liability  for  the- 
purchase  price  after  the  failure  to  perform  the- 
condition  and  after  the  vendor  has  reacquired  pos- 
seeeion  of  the  property  was  inconsistent  with  a. 
conditional  sale,  and  the  vendor's  claiming  both 
the  furniture  and  the  notes  of  the  vendees  and  th«- 
notes  of  subpurchasers  as  security  was  a  clain^ 
of  antagonistic  rights  unless  the  agreement  oper- 
ated as  a  mortgage,  and  then  to  be  valid  it  would 
have  to  be  in  writing. 

Some  cases  deny  a  recovery  on  the  ground  of 
failure  of  consideration,  and  they  might  also  be- 
olassed  as  coming  under  a  rescission. 

A  recovery  upon  a  purchase-money  note  onder 
a  conditional  sale  was  denied  after  the  chattel  bad 
been  returned,  where  the  contract  was  in  the  f  oni» 
of  a  lease,  providing  that  if  the  lessee  shall  have- 
paid  all  of  said  rent  he  should  be  entitled  to  a  bill 
of  sale,  and  on  failure  to  pay  any  of  said  rent  all 
his  rights  should  terminate  and  the  said  H.  might 
take  possession.  This  was  not  a  lease  but  a  condi- 
tional sale:  it  was  not  signed  by  the  lessor.  The- 
forfeiture  of  the  money  paid  was  ample  compensa- 
tion for  its  use,  and  H.  obtained  )he  organ  and  the- 
forfeited  payments,  which  was  all  that  was  con- 
tracted for.  and  the  consideration  of  the  note^ 
failed.  Hlne  v.  Roberts,  48  Gonn.  267,  40  Am.  Hep. 
17D.  See  Beach's  Appeal,  58  Gonn.  4G4,  infrcL,  I.,  c. 

And  where  the  action  was  upon  a  real-estate^ 
mortgage  forming  part  of  the  consideration  of  cb» 
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ing?  Does  it  fluspend  the  payee's  right  to  sue 
during  tbe  moDtb  of  April?  By  all  the  author- 
ities it  does  not.  The  payee  has,  by  the  con- 
tract, the  right  to  the  money  on  April  1.  The 
benefit  of  receiving  it  on  May  1  is  no  more 
than  he  was  entitled  to  on  April  1 .  The  prom- 
ise is  a  nullity. 

Anson,  Cont.  ed.  1880,  pp.71  (C),  76;  Brantly, 
Cent  pp.  60  (C),  69. 

Neither  tbe  promise  to  do,  nor  the  actual 
doin^,  of  that  which  the  promisor  is  by  law 
or  subsisting  contract  required  to  do.  is  a  suf- 
ficient consideration  to  support  a  promise  in 
bis  favor. 

Eiterly  Sartesting  Maeh.   Co.    y.  Pringle 


(1894)  41  Neb.  265:  Sefiuler  y.  Myton  (1892)48 
Kan.  282;  Widiman  y.  Brawn  (1490)  83  Micb. 
241;  Eobinson  y.  Jewett  (1889)  116  N.  Y.  40; 
Dennis  v.  Piper  (1886)  21  III  App.  169;  LiUie 
y.  Rees  (1885)  84  Minn.  277. 

The  contract  shows  that  thereby  the  plain- 
tiff gaye  the  defendant,  in  case  of  default,  "an 
irreyocable  license,  or  rather  a  license  coupled 
with  an  interest."  to  enter  his  premises  and 
remove  the  goods. 

Walih  y.  Taplar,  89  Md.  598. 

Briseoe^  J.,  delivered  the  opinion  of  the 
court: 

Noah  Lee  Cole  brought  suit  against  Juliu* 


purchase,  and  tbe  vendor  had  taken  the  property 
by  replevin  for  default  of  an  instalment  provided 
for  in  a  lease,  representing  part  of  the  considera- 
tion, as  the  mortgage  being  a  part  of  theKSonsider- 
ation  fell  with  it,  and  there  was  no  consideration 
for  the  same.    Scott  y.  Hough,  151  Pa.  690. 

And  where  the  contract  provided  that  the  pay- 
ments sb#ta  Id  be  for  rent,  and  the  title  was  expressly 
retained  by  the  plaintiff  until  the  notes  should  all 
be  paid.  The  right  to  e^act  rent  ceased  when  *^he 
lessor**  repossessed  himself  of  the  property  rented. 
This  was  not  a  sale  but  a  lease,  Campbell  Printing 
Press  A  Mlg.  Ck>.  v.  Henkle,  8  Maokey,  96. 

And  where  he  bad  taken  the  chattel  from  the 
purchaser  and  sold  tbe  same  and  applied  the  pro- 
ceeda  toward  the  payment  of  tbe  note  cost  and  ex- 
pense. There  was  a  total  failure  of  consideration. 
Hinneapolis  Harvester  Works  y.  Hally,  27  Minn. 

And  where,  after  the  property  had  been  taken 
by  the  vendor,  the  purchaser  promised  to  pay  the 
note.  Tiie  plaintiff  having  elected  to  take  back 
tbe  property  and  treat  bis  title  as  unconditional, 
tbe  purchaser  would  not  be  required  to  pay  for  It. 
Aultman  y.  Olson,  48  Minn.  400. 

A  recovery  of  damages  for  a  breach  of  the  con- 
tract, or  the  value  of  the  use  of  the  chattels, 
or  the  unpaid  Instalments,  was  refused  to  the  yen- 
dor  who  had  taken  tbe  property  back  on  a  condi- 
tional sale  contraflt  in  tbe  form  of  a  lease  and 
agreement  to  sell  when  payments  should  have 
been  made,  oonditivied  that  upon  default  of  any 
payment  the  plaintiff  would  have  the  right  to  re- 
scind the  contract»and  take  possession,  and  the 
sums  paid  were  to  become  the  property  of  the 
plaintiff.  The  sale  was  to  be  consummated  when 
tbe  purchase  price  should  be  paid.  A  subsequent 
oral  agreement  to  pay  after  default  gave  no  right  of 
recovery.  It  was  said  that  if,  on  a  default,  the  pur- 
chaser prevented  the  vendor  from  asserting  his 
right  by  a  promise,  a  different  case  would  baye 
been  presented.  Loomia  y.  Bragg,  60  Conn.  288, 47 
Am.  Bep.  888. 

See  Beach*S  Appeal,  68  Conn.  404i  infrct,  L,  c 

But  other  cases  hold  that  the  pursuit  of  the  prop- 
erty as  a  security  only  will  not  defeat  an  action  on 
the  notes. 

In  a  suit  on  a  conditional  sale  note  by  the  ven- 
dor, tbe  title  to  remain  in  the  vendor  until  the  note 
was  paid,  an  answer  that  the  vendor  took  posses- 
sion and  sold  the  property,  at  which  time  It  was 
worth  $000,  and  that  by  reason  thereof  tbe  note 
was  **pald  off  and  discharged,**  was  not  a  good  an- 
swer, as  the  vendor  had  the  right  to  take  posses- 
sion of  tbe  property,  sell  it,  and  apply  the  proceeds 
to  the  note,  which  he  did,  and  there  were  no  equi- 
ties to  adjust.  Ascue  v.  Aultman,  2  Tex.  App. 
Civ.  Cas.  (Willson)  1 497. 

In  that  case  it  was  said  that  if  property  was  sold 
for  $1,000,— $500  down  and  a  note  for  tbe  balance 
payable  in  twelye  months.— and  the  use  of  tbe 
property  for  five  months  was  $100,  and  the  vendor 
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then  retook  possession  and  sued  on  tbe  $500  note, 
he  could  only  recover  the  $100,  and  tbe  purchaser 
could  recoyer  back  $400,  the  excess  over  the  rental 
value  of  tbe  property. 

In  Durr  v.  Replogle,  187  Pa.  847,  where  the  con- 
test was  with  another  creditor  and  possession  waa 
taken  by  the  vendor  after  judgment  on  confession 
in  his  favor  was  entered.  It  was  held  that  the  bailor 
may  take  Judgment  on  confession  or  reclaim  tbe 
property,  and  may  do  both  where  the  agreement 
was  In  die  alternative.  Tbe  entry  of  the  Judgment 
was  not  a  satisfaction  nor  an  affirmance  of  tltie- 
under  an  agreement  providing  that  no  title  shall 
pass  until  tbe  instalments  are  paid  and  a  bill  of  sale- 
delivered.  Tbe  two  remedies  were  not  inconsist- 
ent, and  the  partial  pursuit  of  one  does  not  pre- 
clude the  other.  It  was  said  that  where  tbe  party 
had  retaken  the  goods  into  his  poesession  be  cou]<l 
not  then  collect  tbe  Judgment.  Tbe  fact  that  it 
was  left  open  amounts  to  little.  But  see  Scakor 
y.  McLauohun. 

A  vendor  was  allowed  a  recovery  on  a  purchase- 
money  note  where  he  had  made  a  leyy,  sale,  anil 
purchase  under  a  prior  note,  although  he  after- 
wards sold  the  property  at  an  advance,  as  bis  elec- 
tion to  levy  made  the  sale  complete  and  passed  tb» 
title  to  his  vendee.  Tanner  fr  D.  Bnglne  Co.  v» 
Hall,  80  Ala.  8X8. 

And  where  he  bad  previously  taken  tbe  property 
by  replevin  and  sold  the  same  at  public  nde  after 
notice  to  the  vendee  under  a  contract  providing 
that  the  title  was  to  remain  in  the  seller,  and  on 
default  of  payment  be  could  retake  the  cbatteU 
and  payments  made  should  be  for  the  use  of  said 
machinery,  and  nothing  should  constitute  a  defense 
or  set-off,  or  delay  prompt  payment  of  the  note. 
The  enforcement  of  the  contract  was  not  a  rescis* 
sion.   Dederiok  y.  Wolfe,  88  Miss.  600. 

And  where  the  suit  was  on  a  renewal  note,  and  a 
chattel  mortgage  was  executed  to  secure  tbe  same». 
and  tbe  property  was  taken  by  the  vendor  on  a 
chattel  mortgage,  and  at  the  mortgage  sale  tbe 
vendee  purchased  part  of  tbe  property.  Tbe  exe- 
cution of  the  chattel  mortgage  was  an  election  by 
both  parties  to  treat  the  same  as  absolute,  but 
proper  credit  was  required  of  the  proceeds  of  tbe 
sale.  McGormick  Haryesting  Mach.  Go.  v.  Lewis, 
6£  Kan.  868. 

In  Mott  V.  Havana  Nat.  Bank,  fSt  Hun,  864,  which 
was  an  action  for  damages  against  ibe  holder  of  a 
conditional  sale  note  against  a  bank  for  neglecting 
to  notify  an  Indorser,  where  the  plaintiff  had  recov- 
ered a  Judgment  on  the  note  against  tbe  purchaser, 
had  taken  poesession  of  tbe  property,  levied  tbe 
execution  on  the  property  and  purchased  it  for 
$68  when  it  was  worth  $800,  this  note  was  held  to 
be  tbe  same  as  a  chattel  mortgage,  and  after  for- 
feiture it  was  the  satisfaction  of  tbe  debt  provided 
that  tbe  property  was  of  sufBcient  value.  If  upon 
a  fair  sale  the  property  realized  less  than  tbe  debt 
tbe  mortgagee  could  sue  for  the  balance:  if  there 
was  no  sale  the  mortgagor  was  entitled  to  have  the 
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Hines  io  the  court  of  common  pleas  of  Balti- 
more city,  and  the  declaration  is  in  these  words: 
That  on  the  4th  day  of  Apri1»  1893,  the  said 
l^oah  Lee  Cole  outained  from  said  Julius 
Hines  merchandise,  consisting  of  '  'one  suit  of 
furn  ture,  181  yards  of  carpet,  and  one  mat- 
tress/' upon  the  terms  and  conditions  set  forth 
in  the  paper  hereto  attached,  for  which  he,  the 
«aid  Noah  Lee  Cole,  agreed  to  pay  $50.10  to 
be  paid  in  monthly  instalments  of  $4  each,  in 
the  manner  and  at  the  times  stated  therein. 
That  said  Koah  Lee  Cole  accordinely  paid,  on 
account  of  said  $60.10,  the  sum  of  $20,  so  that 


oo  the  16lh  day  of  Occtober.  1893,  being  in 
arrear  in  his  payments  $8,  he  received  from  said 
Juli.u8  Hines  a  promise  to  wait  two  weetcs  for 
the  payment  of  said  sum  of  $8,  namely,  until 
the  29th  of  October,  1893.  and  an  extension  of 
the  time  specified  in  the  contract  for  payment 
until  said  29th  October,  1898.  That  two  daya 
before  the  expiration  of  said  two  weeks,  namely, 
on  the  27tb  day  of  October,  1893,  the  said 
Julius  Hinea,  by  his  agents,  and  knowins  the 
said  Noah  Lee  Cole  to  be  away  from  home, 
and  therefore  unable  to  prevent  the  wrongful 
seizure,  and  make  payment,  forcibly  entered 


ivbole  property  applied  in  aatisfaotlon  of  the  debt,  i 
and  as  the  platotlff  t)ecame  the  purchaser  at  tne 
flole  the  amount  would  still  remain  In  bis  bands  in 
Che  nature  or  a  pledge,  and  the  party  sued  for  neg- 
leotlnff  to  protest  a  note,  could  show  that  the  loss 
of  plaintiff  had  been  less  than  the  obUiration  of  the 
cnaJcer. 

In  Brewer  v.  Ford,  M  Hun,  118,  it  was  said  that 
the  claim  of  a  vendor  that  be  miffht  retain  posses- 
«{on  of  the  property  and  at  the  same  time  enforce 
the  purchase  price,  where  the  contract  provided 
that  tbe  chattel  should  remain  the  property  of  the 
vendor  until  paid  for,  was  not  inconsistent.  See 
Carle  v.  Robinson,  91  Hun,  868.  aupra,  L,  a. 

t.  To  rteover  purehatie  price  where  the  vropertu  It 
deetroyed  after  delivery. 

The  rule  seems  to  be  that  the  purchaser  Is  liable 
on  his  contract  notwithstanding  tbe  destruction  or 
4o»of  tbe  property  after  delivery  without  fault  on 
liis  port,  altbouffh  there  Is  some  conflict  of  author^ 
ity. 

Tbe  vendor  was  allowed  a  recovery  on  tbe  notes 
Cor  the  purchase  price,  although  the  property  was 
destroyed  after  delivery  without  fault  of  tbe  pur- 
obaser,  where  the  note  provided  "that  the  title  to 
the  al)ove-mentioned  property  does  not  pass  to  me, 
and  that  until  all  said  notes  are  paid,  tbe  title  to 
aforesaid  property  shall  remain  in**  tbe  vendor. 
Ruroley  v.  Tufts,  M  Miss.  48; Tufts  v.  Griffin,  107  N. 
€.  47, 10  L.  R.  A.  S?8.  But  see  Cobb  v.  Tufts,  Wra; 
Tufts  v.  Wyune,  46  Mo.  App.  42. 

In  Tufts  V.  Qriffln,  tupro,  tbe  case  of  Swallow  v. 
fimery,  Wrc^  was  distinguished,  as  in  that  case 
•upon  payment  of  the  price  tbe  vendor  was  to 
execute  a  bill  of  sale  to  the  vendee. 

In  Cooper  v.  Chicago  Cottage  Organ  Co.  58  111. 
App.  248,  a  recovery  was  allowed  on  a  note  having 
written  on  it  '"Title  not  to  pass  until  this  note  is  paid 
in  full,**  where  it  was  claimed  by  the  defendant  that 
U  was  given  by  him  for  a  piano  which  was  destroyed 
t>y  fire,  but  this  was  not  shown  by  the  record. 

In  Hintermister  v.  Lane,  27  Hun,  487,  it  was  said 
that  the  purchaser  of  an  organ  on  a  ooodiciouaj 
•sale  in  the  form  of  a  lease  would  be  bound  to  pay 
to  tbe  a<!8lgoee  of  an  instalment  note  the  purchase 
price  whether  tbe  organ  was  destroyed  or  not, 
where  the  contract  provided  that  on  payment  of 
said  note  at  maturity  tbe  said  note  was  to  be  a 
receipt  in  full  against  said  instrument. 

But  in  Cobb  v.  Tufts,  2  Tex.  App.  Civ.  Gas.  rw^ill- 
son),  I  153,  in  a  suit  on  an  instalment  note  for  a 
•chattpL,  tbe  title  to  remain  in  the  vendor  and  not  to 
vest  In  the  vendee  until  the  notes  were  paid,  the 
'destruction  of  the  property  by  fire  after  dehvcry. 
without  fault  of  the  purchaser,  was  held  to  be  a 
«ood  defense  on  a  plea  of  failure  of  consideration, 
418  the  sale  ^as  Incomplete  and  the  right  of  property 
was  not  vested  in  the  vendee. 

In  Swallow  v.  Emery.  Ill  Mass.  855,  where  there 
was  an  agreement  to  sell  two  horses,  s  wagon,  and 
«  pair  of  harnesses,  and  one  horse  died  and  part 
.payment  was  made,  and  then  tbe  vendor  took  pos- 
eeosion  of  the  other  horse,  it  was  said  that  if  the 
purchaser  had  paid  full  value  of  the  remaining 


property  be  oould  bold  tbe  same,  as  acceptance  of 
tbe  payment  operated  as  a  severance. 

For  destruction  of  property,  see  Jones  v.  Piil1en« 
68  Ala.  810,  infra^  I.,  d;  Sawyer  v.  Pringle,  18  Ont. 
App.  Bep.  218,  Mtpro,  L,  a. 

c.  T(t  recover  on  unpaid  nof  es  or  eontrart  where  the 
vendor  doee  not  resume  posvsssfon  or  accept  a 
retvm  of  the  property. 

Generally  the  pnrcbaser  is  liable  on  bis  purchase- 
money  note  or  contract  according  to  tbe  terms  In 
a  conditional  sale  or  lease,  the  title  to  vest  in  the 
purchaser  on  full  payment,  if  tbe  vendor  does  not 
exercise  his  option  to  retake  the  property.  Tbe 
exceptions  appear  to  have  lieen  where  tbe  contract 
to  sell  was  an  executory  contract,  and  where  the 
purchaser  had  an  option. 

The  vendor  was  allowed  a  recovery  of  the  bal- 
ance of  the  purchase  price  In  a  conditional  sale, 
tbe  title  to  remain  in  tbe  vendor  until  payment  la 
full,  where  tbe  conditions  were  solely  for  tbe  ben- 
efit of  the  vendor,  as  be  could  waive  the  forfeiture 
and  treat  tbe  title  of  the  purchaser  as  absolutsu 
BisseU  V.  Blssell,  4  N.  Y.  Week.  Dig.  888. 

And  where  the  right  to  take  possession  did  not 
give  the  vendee  the  right  to  offer  to  return  tlie 
possession  and  defeat  a  recovery  on  the  purchase- 
money  notes.   Fleury  v.  Tufts.  26  III.  App.  101. 

And  where  the  purchaser  refused  to  accept  the 
article  after  delivery  under  a  contract  that  the 
vendor  shall  not  relinquish  tbe  title,  but  shall 
remain  the  sole  owner  thereof  until  tbe  sum  is 
fully  paid.  Marvin  Safe  Cq*  v.  Emanuel,  21  AbU 
N.  C.  18L.  Reversing  12  K.  T.^  R- 18^ 

A  vendor  was  allowed  a  raoovery  for  tbe  whole 
purchase  price  of  an  article  where  the  contract 
provided,  payable  in  instalments  of  tlO  on  d  -livery 
at  the  express  oflloe,  and  on  default  of  anv  pay- 
ment the  whole  should  become  due.  as  the  uetault 
of  the  first  payment  matured  the  wbulf  dobr, 
although  the  purchaser  refused  to  receive  the  art- 
icle and  tbe  express  company  left  It  at  plain  illTs 
place  of  business  without  their  assent.  White  v. 
Solomon,  164  Mass.  616, 80  L.  K.  A.  587. 

And  where  an  assignee  for  creditors  of  the  r^ur- 
chaser  on  conditional  sale  had  not  the  opticm  to  ten- 
der back  the  chattels,  and  rescind  tbe  con t tact* 
and  the  vendor  bad  taken  out  an  attachment  und 
proved  his  claim  against  the  estate,  under  a  o«>n« 
tract  providing  that  A  agrees  to  deliver  and  B 
shall  be  permitted  to  take  poasesidon  and  to  hf  »ld 
the  machinery  as  tbe  property  of  the  pnrty  uf  tbe 
first  part  until  tbe  notCM  or  renewals  thereof  are 
fully  paid,  when  the  machinery  shall  be  sola  to  an<i 
become  the  property  of  the  party  of  tbe  cpfo*  <1 
part;  and  the  party  of  the  first  part  Is  hiTthv 
bound  to  sell  and  agrees  to  consider  tbe  same  09  <«i  )1<1. 
and  deliver  when  said  notes  or  renewals  en-e  t>.ti  I. 
The  party  of  the  first  part  shall  have  the  ri^rr  'o 
resume  possession  on  def  a  u  It,  and  the  a ra o u  1 1  1 1 . 1 1 
shall  be  for  tbe  use  of  said  maohmery.  and  Hiiid 
notes  shall  then  be  canceled  and  deli\er«il  up. 
Beaches  Appeal,  58  Conn.  461,  dislinguishmtr  iime 
V.  Roberts,  48  Conn.  207, supra,  I.,  a,  and  Loouils  v 
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4he  premises  of  said  Noah  Lee  Cole,  and  le- 
mored  tbe  goods  and  merchandise  purchased 
«s  aforesaid,  to  tbe  great  inconvenience,  hu- 
miliation, and  injury  of  the  said  Noah  Lee  Cole 
«nd  his  family.  • 

To  this  declaration  the  following  contract 
^ras  attached  and  was  made  a  part  thereof: 

This  indenture  witnesseth  that  I  hare  this  day 
Tented  from  Julius  Hines  the  articles  herein- 
after mentioned,  upon  the  following  condi- 
tions: That  I  shall  pay  to  him  the  sum  of 
^1  cash,  tbe  receipt  whereof  is  hereby  ac- 


knowledged, and  $4  in  monthly  instalments, 
each  and  every  12th  from  day  or  date  hereof, 
until  tbe  sum  of  1150.10  shall  be  fully  paid. 
Tbe  said  Julius  Hines  will,  upon  the  final 
payment,  sell  to  me  the  said  property,  and 
execute  and  deliver  to  me  a  receipted  bill  of 
sale  thereof.  And  I  also  agree  to  retain  them, 
as  bis  goods,  at  2017  Oak  street,  in  the  city  of 
Baltimore  and  state  of  Maryland,  for  my  own 
use,  but  nevertheless  in  trust  for  and  as  the 
property  of  Julius  Hines,  who  neither  parts 
with,  nor  do  I  acquire,  any  title  thereto  until 
tbe  said  sums  are  fully  paid.    I  further  agree 


3raffir,  fiO  Oonn.  2S8, 47  Am.  Eiep.  838,  supra,  L.  a, 
:f  or  in  buth  of  these  cases  tbe  acts  ot  the  vendees 
In  letaroiDff  the  property  after  default  were  coup- 
led with  the  correspondlDg  acts  of  tbe  vendors  lo 
aooepting  the  property,  and  this  constituted  a  fail- 
tire  of  consideration. 

And  where  the  plaintilf  bad  the  option  to  take 
l»ck  txwks  sold,  and  retain  all  instalments  paid,  as 
^is  did  not  fclve  the  defendant  tbe  right  to  return 
tbem.  A  tender  of  the  books  after  default  did  not 
release  tbe  purchaser  from  the  contract  obliga- 
tion. Appleton  V.  Korwalk  Library  Corp.  S8  Oonn. 
A,    But  see  White  v.  Smith.  28  N.  8. 5,  supra,  L,  a. 

As  to  refusal  of  the  purchaser  to  keep  the  prop- 
erty, see  Root  v.  Lord,  23  Yt.  688,  infra,  U^  b;  Saw- 
yer V.  Boskerville,  10  Manitoba  L.  Bep.  86S,  supra, 
I.,  a:  White  v.  Smith,  supra,  L,  a. 

And  where  the  stipulation  wss  that  the  notes 
were  given  as  price  foi^  a  business  and  if  not  paid 
•or  satisfactory  arranirements  made  the  business 
should  belonir  to  the  vendor,  as  this  gave  to  the 
vendor  and  not  to  the  vendee  the  option  in  case 
4tae  note  was  n<it  paid.   Geist  v.  Stier,  134  Fa.  218. 

And  where  there  was  no  tender  iMOk  of  the  artl- 
«le  purchased,  or  a  showing  that  it  was  worthless, 
•nd  the  purchase-money  note  provided  that  tbe 
tttle,  ownership,  or  possession  did  notpsss  from  the 
vendor  nntll  this  note  and  interest  were  paid.  Fleet- 
wood V.  Dorsey  Maeh.  Oo.  08  Ind.  40L 

And  where  tbe  vendor  sued  on  a  rent  note  ao« 
<oording  to  its  terms,  and  the  lease  by  which  the 
venter  might  become  an  owner  was  a  sale  and  was 
DOt  repugnant  and  void.  Singer  Mfg.  Co.  v.  Oole, 
4  Lea.  488,  40  Am.  B^p.  20.  See  Meagher  v.  Hol- 
lenberg,  9  Lea,  802,  fhfr<i,  L,  d. 

And  where  the  v^dor  sued.upon  a  contract  In 
the  form  of  a  lease,  and  the  purchaser  was  in  de- 
fault and  was  in  possession.  (The  case  of  Hawley  v. 
Keooyer,  infra^  was  cited  in  the  argument,  but  the 
•opinion  does  not  discuss  the  right  of  the  parties  or 
■the  case,  and  only  holds  that  the  complaint  stated 
«  cause  of  sction.)  Singer  Mfg.  Co.  v.  Hatlc^,  8 
'Wash.  Terr.  198. 

In  tliat  case  the  oomplainant  alleged  that  at  the 

-time  of  the  execution  of  tbe  note  tbe  plain tifT  sold 

-and  delivered  a  sewing  machine,  and  that  the  de- 

-flsndant  took  tbe  machine  and  had  retained  posses- 

«ion  ever  since,  and  refused  to  pay  the  same,  and 

that  there  was  due  $100.    It  was  claimed  that  the 

•  plaintltr  must  allege  and  prove  performance  or 

tender  of  performance  on  bis  part:  but  tbe  court 

•does  not  discuss  this  question.    (The  difference  in 

tbe  contracts  between  this  and  Hawley  v.  Kenoyer, 

infra,  was  that  in  tbe  latter  case   the  vendors 

agreed  that  on  performance  by  tbe  vendee  they 

would  sell  and  transfer.    And  in  tbe  case  of  Singer 

Mfg.  Co.  tbe  contract  was  simply  that  tbe  title  was 

'to  remain  in  tbe  vendor  until  the  note  was  paid.) 

Tbe  vendor  was  allowed,  on  winding  up  a  part- 
nership in  a  printing  outfit  by  a  receiver,  the  value 
of  tbe  **goodwili**  where  a  printing  establishment 
was  sold  on  conditional  sale,  '*the  party  of  tbe  sec- 
-oud  part  to  have  full  ownership  when  the  condi- 
tions and  stipulations  of  this  agreement  are  fully 
'performed.**    Boon  v.  Moes,  70  N.  Y.  463. 

:82  L.  R.  A. 


But  a  recovery  was  refused  a  vendor  upon  a  con- 
tract where  tbe  vendor  failed  to  show  in  his  com- 
plaint either  a  sale  or  tender  and  the  contract  was 
In  the  form  of  a  note,  promising  to  pay  B  a  certain 
sum  of  money.  Conditioned  that  the  above  note 
is  given  for  the  consideration  that  B  agrees  and 
promises  that  upon  tbe  payment  of  said  note  and 
interest  ^^tbey  will  sell  and  transfer  to  the  under- 
signed St  the  price  of  said  principal  and  interest** 
the  engines  which  the  said  B  has  this  day  intrusted 
to  tbe  care  of  tbe  undersigned.  Said  property  is 
tbe  property  of  B,  the  legal  title  is  in  B,  and  shall 
remain  until  they  make  the  sale  and  transfer  after 
tbe  note  is  paid,  and  tbe  vendee  agrees  to  return 
the  said  engine  to  B  if  requested  at  any  time  be- 
fore said  sale  and  transfer,  and  such  return  shall 
not  extinguish  or  alter  the  liability  to  pay  tbe  note. 
Tbe  promise  to  pay  and  tbe  promise  to  transfer 
legal  title,  are  Independent  promises.  Hawley  v. 
Kenoyer,  1  Wash.  Terr.  800.  See  Singer  Mfg.  Co. 
V.  Hatley,  tuprcL 

And  the  vendor  was  refused  a  recovery  on  a  pur* 
chase-money  note  where  the  sale  was  in  the  form 
of  a  lease,  providing  on  the  part  of  the  lessees, 
'*but  when  said  rent  has  all  been  paid  at  the  times 
thereof,  should  we  so  elect,  the  title  of  said  prop, 
erty  shall  be  transferrod  to  us.  or  order,  by  a  bill 
of  sale,  to  consideration  of  the  payment  by  us  of 
the  sum  of  1  per  cent,  otherwise  the  same  shall  be 
returned  to  them  at  their  expense.**  This  contract 
was  terminal)le  by  tbe  lessees,  and  this  resulted 
from  their  failure  to  pay  any  one  of  the  obliga- 
tions. It  was  said  that  the  lessors  then  became  en- 
titled to  the  possession  of  the  property  and  the  de- 
fendants to  the  surrender  of  tbe  unpaid  notes,  and 
their  exoneration  therefrom  was  elTected.  A.  D. 
PufTer  ft  Sons*  Mfg.  Co.  V.Baker,  104  N.  a  148.  See 
A.  D.  Puffer  ft  Sons*  Mfg.  Co.  v.  Lucas,  infra.  IL,  a. 

In  Wheeler  ft  W.  Mfg.  Co.  v.  Jacobs,  2  Misc.  286, 
it  was  said  that  an  action  on  contract  could  not  be 
maintained  against  an  Infant  purchsser  under  a 
conditional  sale. 

d.  ZV>  recowr  from  ih€  purchaaer  the  possessfon  or 
th$  value  of  the  property  on  d^auU, 

The  vendor  may  recover  from  tbe  purchaser  the 
possession  or  the  value  of  the  property  sold  on 
conditional  sale  with  reservation  of  the  title  until 
payment  in  full.  If  the  vendor  has  not  waived  his 
right  and  the  purchaser  Is  in  default. 

The  vendor  in  a  conditional  sale  was  allowed  a 
recovery  in  replevin  where  he  obtained  an  order 
of  sale  of  tbe  property  and  to  apply  the  proceeds 
to  tbe  payment  of  the  debt,  although  this  was  not 
claimed  in  the  complaint,  and  it  was  contended 
that  such  a  Judgment  prevented  a  defense  against 
tbe  debt.  But  the  vendor  could  not  recover  8100 
damages  for  detention,  as  the  interest  allowed  cov- 
ered the  damages.    Keitt  v.  Counts,  16  S.  C.  406. 

And  where  the  contract  was  for  tbe  sale  of  ma- 
chinery, although  such  machinery  may  have  been 
attached  to  a  building  bv  the  purchaser.    Ott  v 
Specht  (Del.)  11  Cent  Bep.  244. 

And  where  the  contract  provided  that  the  tttle 
m  the  property  was  to  remain  in  the  vendor  until 
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not  to  remoTe  the  same  from  said  premfses,  or 
Bell  or  attempt  to  sell  without  the  consent  of 
Julius  Hines;  and  in  case  of  any  default  in  any 
payments,  or  the  falsity  of  my  accompanying 
statements  in  any  one  particular,  or  in  other 
violation  of  this  contract,  this  agreement  shall, 
at  his  option,  be  deemed  annulled;  and  he  is 
hereby  authorized  to  enter  my  premises  and 
remove  said  property;  and  be  it  distinctly  un- 
derstood that  I  have  rented  these  goods  from 
Julius  Hines  upon  the  truthfulness  of  these 
representations.  Julius  Hines  reserves  the 
right  to  refuse  to  send  the  articles  mentioned  in 
this  contract,  if  not  satisfactory  to  him.  He  also 
reserves  the  right  to  give  more  time  than  that 


agreed  upon,  if  it  suits  his  views, without  vitla^ 
ing  this  contract  by  such  extension  of  time. 

Signature:  Noah  liCeCole. 

Date:  April  4.  '93. 

Occupation:  Bralceman. 

By  whom  employed:  N.  C.  R  R. 

Salesman:  A.  W'.  Hines. 

Notice  of  removal  must  be  sent  to  my  store. 
No  articles  exchanged,  and  no  money  refunded! 
if  the  articles  are  taken  back. 

The  defendant  demurred  to  the  declaration, 
and.  Judgment  upon  the  demurrer  being  for 
the  defendant,  the  plaintiff  has  appealed.  The 
appellee  Contends  that  his  promise  to  grant  an 


all  the  payments  were  fully  paid,  and  default  and 
demand  were  made,  althoui?h  the  contraot  ooa- 
talnedno  express  provlsloD  authorizing  the  vendor 
to  retake  possession  on  default.  Wiggins  v.  Snow, 
89  Mich.  476.  Distinguishing  Adams  v.  Wood,  infra, 
as  there  no  demand  was  made. 

And  where  the  contract  provided  that  the  title  to 
a  stock  of  goods  was  in  the  vendor  until  the  whole 
purchase  price  was  paid,  and  the  right  of  posses- 
sion in  the  purchaser,  but  this  latter  was  limited 
to  the  period  that  he  should  not  be  in  default. 
Ryan  v.  Wayson  (Mich.)  2  Det.  L.  N.  016. 

And  where  the  vendor  accepted  part  of  an  Instal- 
ment after  a  default,  and  the  contract  pro- 
vided that  the  purchaser  had  the  right  to  the  use 
and  possession  of  the  chattels  until  default  in  the 
payments  of  the  instalments,  but  after  default  the 
vendor  might  at  once  resume  possession.  The  rules 
of  forfeiture  were  held  notto  apply  to  the  question 
of  the  right  of  posaession  of  the  property.  A  ten- 
der of  the  payment  after  suit  In  replevin  did  not 
avail  where  It  was  not  pleaded.  Hegler  v.  Eddy, 
68  C2al.  697. 

And  the  vendor,  in  an  action  of  detinue,  was  al- 
lowed a  recovery  and  damages  of  the  value  of  the 
hire  from  the  time  of  refusal  to  deliver  the  prop- 
erty on  demand  till  the  trial,  for  property  substi- 
tuted by  his  consent,  where  the  contract  provided 
that  on  default  of  performing  work  at  so  much 
per  month,  the  property  was  to  be  surrendered. 
The  vendor  could  demand  possession  on  the  first  de- 
tault.  The  vendee  could  not  abate  damages  by 
proving  the 'amount  paid.  McQinnis  v.  Savage, 
29W.ya.88S. 

And  the  vendor  was  allowed  a  recovery  in  trover 
after  default,  demand,  and  refusal,  where  the  con- 
tract was  in  the  name  of  the  agent  and  the  title 
was  to  remain  in  him  as  agent  until  paid  for.  low- 
ers V.  Biandy,  68  Oa.  879. 

And  where  the  contract  was  an  agreement  to 
sell  on  payments,  *^me  to  be  considered  of  the  es- 
sence of  the  agreement,**  and  if  default  occurred 
all  moneys  paid  to  be  forfeited,  and  the  vendor  to 
have  the  right  of  possession.  Sere  v.  McGovern, 
6&Cal.244. 

The  lessors  were  entitled  to  an  order  from  the 
bankruptcy  court  for  property  let  for  hire  on  in- 
stalment to  the  bankrupt,  upon  payment  in  full  to 
become  the  property  of  the  lessee,  but  until  pay- 
ment in  full  to  remain  the  property  of  the  lessors, 
giving  to  the  lessors  the  right  to  resume  possession 
.on  default  of  lessee  or  on  his  becoming  bankrupt, 
and  providing  that  if  possession  was  taken  by  the 
lessors  the  loss  by  nonperformance  by  the  lessee 
might  be  proved  against  the  estate  in  bankruptcy. 
MuEntire  v.  Crossley  Bros.  [1805]  A.  G.  467. 

The  vendor  was  allowed  to  recover  possession 
from  the  vendee  where  the  purchase-money  note 
was  for  "steam,  saw,  and  grist  mill,  the  title  to  vest 
in  said  P  (the  vendor)  until  said  sum  of  money  is 
paid  with  Interest,*'  whereaileed  of  trust  on  land 
and  said  machinery  was  also  given  as  security,  and 
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the  house  containing  the  machinery  was  burned 
and  the  remnants  of  the  machinery  rebuilt  and  refit- 
ted by  the  vendee,  and  the  deed  of  trust  had  never 
been  enforced.    Jones  v.  PuUen,  66  Ala.  810. 

The  vendor  was  allowed  a  recovery  In  conversion^ 
where  a  bicycle  was  sold  on  a  conditional  sale  and 
after  default  the  purchaser  had  left  the  rear  wheel 
with  the  vendor,  and  on  demand  of  payment  the 
purchaser  claimed  the  right  to  deduct  the  sum* 
paid  elsewhere  for  repaiia,  but  defaulted  oo  next 
payment.  The  offer  by  the  vendor  to  return  the- 
wheel  on  condition  that  the  payment  in  default  and 
the  payment  not  due  be  made,  was  not  a  waiver  of 
the  default.  Equitable  General  Providing  OOb  v. 
Stein,  16  Misc.  682. 

And  where  the  suit  was  against  a  lessee  and  her 
husband  after  she  was  in  default  and  demand  WM 
made  of  her  for  the  machine  In  the  presence  of  her 
husband  and  the  surrender  was  refused,  under  » 
contract  providing  that  A  rented  to  B  a  sewing 
machine,  that  A  agreed  notto  demand  the  return 
unless  default  was  made,  and  B  agreed  to  returD 
the  machine  at  the  expiration  of  the  time,  B  hav- 
ing the  option  to  purchase  the  machine  within  ten 
days  thereafter,  if  not  in  default,  by  paying  $1 
purchase  money,  and  A  to  sell  by  bill  of  sale,  on 
default  B  to  have  no  equitable  title  on  account  of 
any  payments  made.  This  was  a  bailment  and  not 
a  sale.    Wheeler  fr  W.  Mfg.  00.  v.  Hell,  115  Pa.  487. 

The  vendor's  assignee  was  'Allowed  a  recovery  In 
assumpsit  against  an  assigne4>for  creditors  of  the 
purchaser  of  chattels  oo  conditional  sale,  for  the 
value  of  such  poods  sold  bj^^the  assignee,  where 
the  contraot  provided  that  the  vendor  shall  keep, 
hold,  and  retain  its  title  and  ownership  of  the  prop- 
erty until  the  full  and  complete  performance,  and 
on  full  payment  then  the  purchaser  shall  become 
the  owner  of  all  the  right,  property,  and  elfects  of 
the  vendor.    Bd  wards  v.  Sy  mens,  IS5  Mich.  8ttL 

That  the  vendor  had  not  returned  the  considera- 
tion received  or  the  unpaid  notes  will  not  defeat 
an  action  by  him  for  the  recovery  of  the  pooocssion 
or  the  value  of  the  goods  sold  on  conditional  sale, 
the  title  to  remain  in  the  vendor  until  full  pay- 
ment, if  the  purchaser  is  in  default. 

And  the  vendor  may  recover  in  trover  without 
tendering  back  the  purchase  money  already  paid, 
where  the  contraot  was  in  the  form  of  a  lease  and 
on  certain  payments  the  plalntifTs  were  to  make 
title.  But  the  action  may  be  defended  by  showing 
that  full  value  was  paid  owing  to  the  article  having 
been  defective.  Guilford  v.  McKinley,  61  Oa.  230. 
See  also  Hamilton  v.  Singer  Mfg.  Ck>.  64  111.  870, 
infra. 

And  where  the  contraot  of  conditional  sale  pro- 
vided on  default  that  the  vendor  might  resume  pos- 
session, but  did  not  provide  that  the  vendor  should 
first  return  the  money  paid.  The  retaking  was  not 
a  repcisfiion.    Fairbanks  v.  Malloy.  16  111.  App.  277. 

And  where  a  return  of  the  notes  was  not  pro- 
vided for  in  the  contract  for  the  use  of  a  machine 
which  was  to  remain  the  property  of  the  vendor 
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«xteD8ion  of  time  for  tbe  payment  of  the  two 
iDstalments  being  a  volunlary  promise,  with- 
out consideration,  was  not  binding,  but  tbat, 
Dotwitbstanding  such  promise,  be  was  at  lib- 
•erty  to  annul  tbe  contract,  retake  tbe  goods, 
and  forfeit  the  purchase  money  already  paid 
by  the  appellant.  It  will  be  observed,  how- 
ever, that  this  is  not  like  the  cases  cited  by  the 
appellee,  where  there  is  a  debt  absolutely  due 
and  payable,  and  the  creditor  gratuitously 
promises  to  erant  an  extension  of  lime  for  the 
payment  By  the  express  terms  of  this  con- 
tract, the  vendor,  in  the  event  of  a  default  by 
1  be  buyer,  had  a  right  either  to  declare  a  for- 
feiture and  retake  the  goods  or  to  waive  the  de- 


fault and  continue  the  contract  in  force.  The 
declaration  alleges  conduc't  by  the  seller  which, 
as  will  be  subsequently  seen,  did  amount  to  a 
waiver  of  the  default,  and  the  question  is 
whether  the  defendant  was  bound  by  that, 
waiver,  or  whether  he  could  subsequently,  and 
for  the  same  defaults  that  were  so  waived,  en- 
force the  forfeiture.  It  is  therefore  not  the 
case  of  a  mere  promise  to  give  indulgence  to  a 
debtor  or  to  waive  a  future  default,  but  one 
involving  the  consideration  of  the  effect  of  an 
actual  waiver. 

In  all  contracts  where  time  is  of  the  essence, 
a  breach  of  tbe  contract  in  that  respect  by  one 
of  the  parties  may  be  waived  by  the  other 


and  on  default  of  payment  was  to  be  returned  to 
the  vendor  with  pro  rai4i  pay  for  Its  use  of  pi  per 
montb.and  tbe  title  was  to  remain  In  the  vendor 
until  paid  for  In  full.  When  the  answer  admitted 
the  ri^ht  to  recover  and  did  not  claim  a  return  of  the 
property,  a  Judgment  for  tbe  defendant  of  return 
was  erroneous  aJthoufrb  the  Jury  found  that  be  was 
entitled  to  tbe  poBKSBlon.  Klrby  v.  Tompkins,  48 
Ark.  273. 

Tbe  riffhts  of  tbe  vendee  in  a  conditional  sale 
oould  not  be  tried  in  a  replevin  suit  brousrht  by  tbe 
vendor  after  default  and  a  refusal  to  surrender  tbe 
property  on  demand,  as  tbe  remedy  must  be  sougbt 
elaewbere,  if  tbe  title  was  in  tbe  vendor  and  tbe 
contract  expressly  gave  him  tbe  riirbt  to  retake 
upon  oondltion  broken,  and  tbe  money  paid  was  to 
be  forfeited  for  tbe  use, wear,  and  tear,  eta  Tbirlby 
V.  Rainbow,  08  MIcb.  144,  DIstlnirulBbinir  Preston  v. 
Wbitney.  28  MIcb.  280,  infrtk,  IL,  b,  as  tbere  the  con- 
tract contained  no  provision  for  a  forfeiture,  and 
in  New  Home  Sewing  Mach.  Oo.  v.  Botbane,  70 
Jfiob.448.subd.  2-a,  tbe  vendor  attempted  replevin 
'wltbout  bavioff  declared  tbe  contract  forfeited  by 
proper  demand. 

A  recovery  in  replevin  in  favor  of  the  vendor 
was  allowed  on  default  of  an  instalment  payment, 
without  requirloa  a  tender  back  of  any  part  of  tbe 
amount  previously  paid,  wbere  tbe  contract  pro- 
vided tbat  tbe  title  f bould  remain  in  tbe  vendor 
until  paid  for,  and  M>at  on  default  of  any  payment 
faesbouldbeentitl/9<Jb<(o  the  possession.  Tbis  was 
decided  on  an  objegtlpn  to  evidence,  tbat  tbe  ven- 
4lee  offered  to  deliver.poesession  on  belnir  allowed 
credit.  It  waasaid^iWbetber  tbe  vendor  bold  tbe 
iltte  and  tbe  right  of  possession  merely  as  security 
for  tbe  amount  of  tbe  balance,  or  wbetber  tbe 
property  became  absolutely  his,  and  tbe  debt  ex- 
tinguished, and  wbetber  the  vendor  owed  the  veo- 
<dee  anything,  was  not  necessary  to  determine. 
Fleck  V.  Warner,  25  Kan.  402. 

In  Duke  v.  Bbackleford,  M  Miss.  668,  wbicb  was 
an  action  of  replevin  against  a  subpurchaser,  it 
was  said  tbat  tbe  vendor  may  recover  a  chattel  in 
replevin  from  tbe  vendee  on  default  of  a  oondi. 
tional  sale  note  without  olferlog  to  refund  pay- 
ments made  wbere  tbe  contract  reserves  tbe  title 
in  the  vendor  until  paid,— distingulsbing  Ketch um 
V.  Brennan,  68  Miss.  508.  which  was  a  suit  against  a 
third  party,  as  in  tbat  case  there  had  been  a  tender 
to  tbe  vendee  which  was  not  necessary  to  be  kept 
alive  to  a  subvendee,  and  the  question  a«  to  tbe  ne- 
oeesity  of  a  tender  was  conceded,  and  tbe  court  was 
misled  by  8tory  on  Sales,  that  a  vendor  cannot  re- 
cover property  on  failure  of  tbe  vendee  to  perform 
the  condition  ^'untll  he  bad  made  demand  of  tbe 
performance  of  the  condition  and  rescinded  tbe 
contract."  In  order  to  rescind  be  must  tender 
back  what  he  has  received;  but  this  language  only 
applies  to  sales  on  condition  subsequent  and  not 
'Where  tbe  title  does  not  pass  until  tbe  performance 
of  tbe  condition. 

Tbe  vendor  was  allowed  a  recovery  in  replevin 
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against  an  infant  after  default,  and  a  counterclaim 
of  tbe  amount  paid  was  not  a  valid  defense  wbere 
the  contract  of  conditional  sale  provided  that  the 
instalments  actually  paid  were  to  be  regarded  as 
money  paid  for  the  use  of  tbe  machine.  Besides, 
tbe  conditional  bill  of  sale  was  regarded  as  an  exe- 
cuted contract  as  to  actual  payments,  and  infanta 
cannot  recover  on  such  contracts.  Wheeler  A  W. 
Mfg.  Oo.  V.  Jacobs,  8  Misc.  288. 

Tbe  vendor  was  allowed  a  recovery  in  trover 
without  requiring  a  tender  of  tbe  notes  wbere  the 
contract  provided,  **Baid  machinery  shall  be  the 
property  of  said*'  vendor  until  paid  for,  as  tbe  seller 
was  confined  in  his  remedies  neither  to  a  reposses- 
sion of  tbe  property  or  to  tbe  notes,  but  could  avail 
himself  of  both.  In  this  case  tbe  vendor  offered  to 
place  tbe  notes  in  the  bands  of  the  court  and  to 
credit  tbe  purchaser  with  tbe  proceeds  of  the  ver^ 
diet.  Brewer  v.  Ford,  64  Hun,  118.  After  a  new  trial 
the  same  question  arose  on  another  appeal,  but  the 
former  decision  was  held  to  be  m  judicata,  and 
tbe  court  held  tbat  tbe  former  adjudication  coold 
not  be  reviewed  'though  tbe  present  majority  of 
tbe  court  are  committed  against  it.**  60  Hun,  17, 
Affirmed  without  optniun,  126  N.  Y.  84BL  Bee  Barle 
V.  Robinson,  01  Hun,  868,  mipni,  L,  a. 

In  Johnston  v.  Whittemore,  27  Mich.  4A8,  a 
vendor  was  allowed  a  recovery  against  the  ven- 
dee in  trover  for  tbe  value  of  tbe  property  only 
to  the  extent  of  the  last  unpaid  instalment,  although 
tbe  contract  provided  that  payments  made  should 
be  retained  as  damages  on  nonperformance  of  the 
contract,  but  this  provision  was  intended  to  apply 
only  to  tbe  contmgencyof  declaring  the  contract 
void  and  retaking  the  property.  It  was  said  that 
the  law  would  not  enforce  such  a  provision  as 
stipulated  damages  not  based  upon  Just  compensa- 
tion. In  thiB  case  tbe  purchaser  gave  the  organ  to 
bis  wife  and  tbe  vendor  in  a  replevin  suft  had  to 
pay  her  the  full  value  of  the  organ  to  reaain  it,  and 
then  sued  the  vendee  In  trover  for  its  full  value. 
In  tbat  case  tbere  was  no  showing  that  tbe  vendors 
had  declared  void  tbe  agreement  or  offered  to  can- 
cel it  or  to  surrender  the  unpaid  notes  or  had  made 
a  demand  for  tbe  organ  except  after  tbe  Judgment 
in  a  replevin  suit  and  when  platotifIS  bad  tbe  prop- 
erty, but  plaintiffs  produced  tbe  unpaid  note  and 
the  agreement  on  the  trial,  and  before  proofs  were 
closed  gave  tbem  to  the  court  to  be  surrendered  to 
the  defendant,  who  refused  them. 

Some  cases  hold  that  tbe  pursuit  of  other  reme- 
dies by  tbe  vendor  will  not  defeat  a  recovery. 

And  a  recovery  was  allowed  a  vendor  wbere  the 
action  was  detinue  notwithstanding  he  bad  fore- 
closed a  mortgage  given  on  land,  as  an  additional 
security  which  brought  him  less  than  tbe  balance 
of  tbe  debt  due.  The  contract  stipulated  that  all 
payments  made  before  default  in  the  payment  of 
notes  should  be  treated  as  payment  for  tbe  use  of 
tbe  machinery  and  on  default  of  any  note  tbe  ven- 
dor might  take  possession  or  might  sue  on  all  of 
the  notes  and  tbe  title  should  remain  in  the  vendor 
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party's  sabsequently  treating  the  contract  as 
still  in  force.  Pinekney  t.  Dambmann,  72 
Md.  178;  WM  ▼.  EuqheB,  L.  R  10  Eq.  281; 
Black  y.  Woodrato,  89  Md.  194.  In  tbese  cases 
of  conditional  sales,  the  acceptance  by  the 
seller  of  an  instalment  of  the  purchase  money, 
after  default,  is  a  recognition  of  the  contract 
as  siill  subsisting,  and  a  waiver  of  the  forfeit- 
ure. Hutchings  ▼.  Hunger^  41  N.  T.  158; 
Bur$t  ▼.  77iomp8on,  78  Ala.  158.  And  other 
acts  than  acceptance  may  have  the  same  effect. 
A  party  cannot  take  two  inconsisteot  positions. 
If  he  has  a  right  either  to  rescind  a  contract  on 
account  of  a  breach  by  the  other  party  or  to  con- 
tinue it  in  force,  and  he  elects  to  continue  it  in 
force,  he  thereby  abandons  the  right  to  rescind, 
and  is  bound  by  the  election  so  miuie.    BoUman 


▼.  Burt,  61  Md.  422;  Maryland  FertUinng  ^ 
Mfg,  Co.  Y.  Lorentz,  44  Md.  288;  Latorenee  ▼. 
Dm,  8  Johns.  Ch.  23.  And  so  a  vendor  of 
chattels,  where  a  fraud  has  been  practiced,  has 
a  right  either  to  affirm  the  contract  and  sue  for 
the  price  or  to  rescind  it  and  retake  the  goods, 
but  he  is  bound  by  his  first  election.  Troup 
V.  Appleman,  52  Md.  456.  In  like  manner  a 
cause  of  forfeiture  in  a  lease  may  be  waived. 
In  1  Addison  on  Contracts,  *260,  it  is  laid 
down  that  "the  right  of  entry  for  forfeiture  of 
a  lease  is  governed  by  the  general  law  that 
where  a  man  has  got  a  right  to  elect  to  do  a 
thing,  to  the  injury  of  another,  bis  election* 
when  once  made,  is  final  and  conclusive,  and 
he  cannot  afterwards  alter  his  determiuation. 
If,  therefore,  a  lease  has  been  forfeited,  and 


and  not  beoonie  vested  until  ail  of  said  notes  were 
paid.  Montgomery  Iron  Workp  v.  Smith,  96  Ala* 
644. 

And  where  the  action  was  In  replevin  and  the 
vendor  reserved  the  title  in  himself  to  secure  the 
payment  of  notes  whioh  were  in  default  altbougb 
he  bad  Indorsed  tbe  notes  and  suit  was  pending  on 
tbe  same.  On  a  recovery  the  vendor  must  apply 
the  money  realized  from  tbe  security  to  tbe  pay- 
ment of  tbe  debt  secured.  1 1  was  said  that  tbe  pur- 
ohaser  will  be  protected  by  a  proper  order  against 
double  payment,  and  that  if  he  paid  the  note  it 
would  be  a  defense  even  now  agtilnst  the  prosecu- 
tion of  tbe  replevin  suiU  MoPberson  v.  Acme 
Lumt)er  Co.  70  Miss.  64ft. 

In  Aultman  v.  Mallory,  5  Neb.  178,  26  Am.  Rep* 
478,  it  was  said  that  a  sale  and  delivery  of  goods  on 
condition  tbattbe  property  Is  not  to  vest  until  the 
purchase  money  is  paid  or  secured,  does  not  pass 
the  title  to  the  vendee  until  the  condition  is  per- 
formed and  on  default  the  vendor  bas  tbe  rigbt  to 
TQpoesess  himself  of  tbe  goods.  Bee  also  Yaugbn  v. 
Hopson,  10  Busb.  837;  Ooggill  v.  Hartford  ft  N.  H. 
B.  Co.  8  Gray.  i>45;  Wentworth  v.  8.  A.  Woods  Macb. 
Co.  168  Mass.  28;  8f .  Paul  Furniture  Co.  v.  Bauer 
(Minn.)  68N.W.  110. 

In  Banders  V.  Keber,  28  Obio  St  630.  it  was  said 
that  the  vendor  may  reclaim  the  goods  wben  the 
price  has  not  been  paid,  or  may  maintain  an  action 
for  tbelr  conversion  against  tbe  vendee  where  tbe 
title  is  not  to  pass  until  tbe  purchase  money  is 
paid. 

In  McRae  v.  Merrifleld,  48  Ark.  160,  It  was  said  that 
under  a  contract  of  conditional  sale  reserving  title 
In  tbe  vendor  untU  fully  paid  for,  wben  the  condi- 
tion is  broken  tbe  seUer  may  elect  to  reclaim  tbe 
property  or  treat  tbe  transaction  as  a  sale,  and 
bring  an  action  for  tbe  agreed  price. 

In  Hunter  v.  Warner,  1  Wis.  141,  it  was  said  that 
where  the  rigbt  of  possession  is  in  the  vendor  until 
the  whole  price  fe  paid,  and  tbe  right  of  possession 
In  the  vendee  to  be  taken  away  upon  default,  tbe 
vendee  must  make  an  actual  tender  unless  dis- 
pensed with  by  the  vendor,  and  unless  made,  the 
vendee*s  rigbt  of  possesion  is  gone. 

In  Heinbockle  v.  Zugbaum,  6  Mont.  844,  SI  Am. 
Rep.  60,  it  was  said  that  if  negotiable  notes  were 
taken  in  a  conditional  sale,  and  transferred  by  the 
vendor  for  value,  he  cou  Id  not  recover  iba  goods  or 
the  prioe,  but  if  he  bas  the  notes  in  bis  possession 
and  they  can  be  delivered  up,  or  canceled  upon  bis 
recovery  of  tbe  goods  or  a  Judgment  for  their  value, 
the  mere  fact  that  notes  were  given  for  the  pur- 
ohaite  money  would  not  defeat  the  rigbt  of  the 
vendor  to  reoover  the  goods  if  the  title  did  not  pass. 
The  seller  is  bound  to  account  for  the  notes  before 
he  can  recover  tbe  goods  or  the  price. 

In  Wheeler  ft  W.  Mfg.  Co.  v.  Hell,  116  Pa.  487,  it 
was  said  that  if  a  lessor  was  bound  by  the  terms  of 
•  lease  with  a  privilege  of  purchase,  a  married 
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woman  was  not  boand  by  the  terms  of  her  oontiacr 
as  lessee,  and  on  default  the  lessor  could  reoover 
the  chattel. 

In  Gerow  v.  Oastello,  11  Colo.  660,  it  was  said  that 
the  vendor  may  reoover  possession  on  default  of 
payment  on  a  contract  for  a  lease  of  chattels,  pro- 
viding that  on  the  default  the  chattels  shall  be  le^ 
turned  to  tbe  lessor,  and  that  no  agreement  of  sale 
is  implied,  nor  shall  a  sale  or  purchase  be  deemed 
valid  without  a  written  receipt  from  the  lessor.. 
This  contract  was  a  conditional  sale. 

In  Haak  v.  Llnderman,  64  Pa.  490, 8  Am.  Rep.  612» 
where  the  contract  was  a  conditional  sale,  the 
vendor  reserving  the  title  until  fully  paid  but  tb» 
vendee  to  have  the  use  from  this  date,  and  on  de- 
fault the  vendor  to  have  the  right  to  take  the  prop- 
erty and  the  vendee  to  forfeit  the  amount  paid,  it 
was  said  that  no  doubt  this  might  be  a  valid 
hen  or  arrangement  as  between  tbe  partiea. 

Tbe  failure  to  make  a  demand  after  default  will 
prevent  a  recovery  In  replevin. 

And  a  vendor  not  having  made  a  demand  wa» 
refused  a  recovery  In  replevin  where  he  claimed  a 
mare  obtained  by  his  vendee,  in  exchange  for  a 
horse  sold  to  him  by  the  vendor,  ^^to  remain  th» 
property  of  the  vendor  until  the  purchase  money 
was  paid.**  The  omission  to  pay  the  purchase 
money  at  maturity  would  not  qperate  as  a  forfeit- 
ure of  bis  rights  under  a  contfact,  in  the  absence 
of  a  demand  on  the  part  of  the.  seller  of  pajrmeot, 
or  tbe  property  for  nonpayment  of  the  price.  On 
demand  after  the  purchase  money  was  overdue, 
tbe  purchaser  can  retain  the  property  by  paymsr 
tbe  purchase  price.    Nattin  v.  Riley,  54  Ark.  80. 

As  to  demand,  see  Heath  v.  Bandall,  4  Cush.  195» 
infra^  n.,b. 

And  where  neither  donmnd  for  the  money  or  tha 
property  was  made,  and  the  time  of  payment  had 
been  extended.  Kimball  v.  Eamum,  61  N.  H.  84BL 
Bee  Proctor  v.  Tilton,  66  N.  H.  8,  in/ro,  II.,  b. 

And  where  only  a  small  part  of  the  purcbasa 
money  was  unpaid.  New  Home  Sewing  Macb» 
Co.  V.  Botbane,  70  Mich.  448;  Adams  v.  Wood.  61 
Mich.  41L    Bee  Wiggins  v.  Bnow,  80  Mich.  476,  supra. 

And  where  he  did  not  refund  the  money  already 
paid,  and  the  purchaser  refused  to  make  further 
payments  because  the  macblDe  was  not  such  a  one 
as  was  contracted  for.  A  demand  In  a  condition 
precedent  to  an  action  of  replevin.  Hamilton  v» 
Singer  Mfg.  Co.  64  HI.  87a  Distinguished  Binger 
Mfg.  Co.  V.  Treadway,  4  IlL  App.  67,  infra^  IL,  a» 

Bee,  as  to  warranty,  Haviland  v.  Jobnaon,?  Haly» 
287,  Infra,  IL,  a;  anilford  v.  MoKinley,  61  Ga.  aO» 
infra. 

And  where  the  chattel  was  purchased  on  oondi- 
tion  of  payment  monthly  of  a  royalty  and  on  d^ 
fault  to  forfeit  the  machine,  where  tbe  purchaser^ 
check  was  taken  after  default,  which  was  not  paidf 
as  there  must  be  a  new  demand  after  the  taking  ol 
the  check.   Smith  v.  Newland,  0  Hun,  666^ 
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there  te  an  election  on  the  part  of  the  landlord 
to  enter  and  defeat  the  lease  or  not,  as  he 

£  leases,  and  he  by  word  or  act  manifests  his 
itention  (hat  the  lease  shall  continue,he  waives 
the  forfeiture,  and  cannot  afterward  annQl  the 
lease."  Leake,  Cont.  8d  ed.  p.  688,  to  the 
same  effect.  In  such  cases  of  a  waiver  of  a 
forfeiture  or  of  a  right  to  rescind  a  contract, 
their  is  no  necessity  for  a  consideration,  but 
theques'ion  turns  rather  upon  the  principle 
of  election  between  two  inconsistent  rights. 
Bishop,  (jont  §  805;  Johmton  ▼.  Whittemare, 
27  Mich.  466;  Whseler  d  W.  Mfg.  Co.  y. 
Teetxlaff,  68  Wis.  220;  Deyoe  v.  Jamison,  88 
Hich.  94. 

A  case  similar  in  some  respects  to  the  case  at 
bar  is  that  of  Albert  v.  Oronenor  Inte$t.  Co, 


L.  R.  8  Q.  B.  127,  where  Lorxl  Dockburn  said; 
**This  is  the  case  of  a  mortgage  wnereby  th» 
mortgagor  transfers  the  property  in  certala 
goods  to  the  mortgagees,  but  subiect  to  the> 
mortgagor's  right  of  redemption ^  ana  there  are 
certain  clauses  in  the  deed,  the  result  of  which 
is,  that  the  mortgagees  cannot  seize  and  sell 
the  goods  unless  the  mortgafl:or  makes  default 
in  paying  the  instalments  of  £2,  wnich  he  i» 
bound  to  do  on  each  successive  Monday,  til) 
the  loan  Is  repaid.  Now  the  facts  are,  that 
the  plaintiff's  wife  went  to  Bayne  (who  must 
be  taken  to  have  had  full  authority  .  .  .), 
and  told  him  that  her  husband  had  difficulty 
in  meeting  the  instalment  due  on  the  28th  of 
August,  and  Bayne  extended  the  time  for 
the  payment  of  that  and  the  next  Instalment 


And  where  the  vendor  sold  hOTMis  on  oonditionai 
Sile  and  hired  the  purchaser  and  was  to  jmlj  him 
one  half  of  the  value  of  his  labor  until  the  chattels 
were  Ywld  for  by  the  amount  unpaid,  aod  on  re- 
f  ubbJ  of  the  vendee  to  labor,  the  horses  were  to  be 
returned  and  he  to  **forfeit  the  balance  of  ca^h 
romaininff**  with  the  vendor  as  collateral  securitj. 
Notice  that  work  was  wanted,  given  to  a  carter  of 
the  vendee,  was  not  notice  to  his  employer.  The 
vendor  might  have  recovered  If  the  vendee  refused 
without  excuse  to  work,  but  ooold  not  recover  if 
the  vendee  was  not  in  default.  A  forfeiture  of 
the  vendee^s  rights  to  ownership  of  the  horses 
would  not  be  the  result  of  default  but  he  would 
only  be  liable  to  pay  the  vendor  such  damages  as 
be  had  BUi»tained.    Huhn  v.  Long,  2  Whart.  SOO. 

And  where  the  contract  provided  that  the  pur- 
ohaser  did  not  acquire  any  title  until  fully  paid,  and 
on  default  the  vendors  were  at  Uberty  to  take 
away  the  machine  at  their  option,  and  any  pay- 
ment which  had  k)een  made  previous  to  such  for- 
feiture was  to  be  retained  as  liquidated  damages. 
Anoticegiveutothe  wife  did  not  dispense  with 
nottoe  and  demand  on  her  husband  who  was  the 
purchaser.  Wheeler  ft  W.  Mfg.  Oo.  v.  Teetclaif,  58 
Wis.2U. 

And  where  time  was  not  fixed  to  complete  the 
payment,  the  purchaser  was  entitled  to  a  reason- 
able time  before  the '  Vendor  could  demand  the 
goods  and  replevy  thesh.  Adams  v.  Wood,  61  Mloh. 
41L  *'' 

So,  in  trover  the  vefMor  was  refused  a  recovery 
where  he  had  not  made  any  demand  of  the  vendee 
before  suit,  although  he  had  made  a  demand  for 
the  property  of  the  defendant  with  whom  the 
purchaser  had  left  the  same.  A  demand  must  be 
made  and  reasonable  notice  given  to  surrender  the 
property  or  perfect  the  title.  The  contract  pro- 
vided that  the  chattel  was  to  remain  the  property 
of  the  vendor  until  paid  for,  and  then  it  became 
the  property  of  the  purchaser.  Davis  v.  Bmery,  U 
N.U.SaO,  SeeProctor  v.  TUton, SB N. H. 3,  infra, 
IJUb. 

A  vendor  in  an  executory  contract  for  the  sale 
of  chattels  providing  that  the  title  shall  not  pass 
until  the  agreed  price  Is  fully  paid,  which  is  pay- 
able in  instalments,  cannot  seise  the  property  and 
terminate  the  contract  for  nonpayment  until  he 
has  demanded  pajrment  of  the  vendee  where  he  per- 
mitted him  to  remain  in  possession,  and  make  other 
payments  after  the  whole  contract  price  was  due. 
0*Bourke  v.  Hadcook,  lU  N.  Y.  541,  in/txi,  IL,  b. 

In  Gibbons  v.  Luke,  87  Hun,  670,  it  was  said  that 
accepting  further  payments  after  default  ren- 
dered ineflTeotuala  previous  demand  as  a  rescission 
of  the  agreement  of  sale  or  to  support  an  action 
founded  upon  it.  But  the  breech  of  the  agree- 
ment by  the  removal  of  the  piano  to  another  pUoe 
Justifies  the  action  by  the  vendor  for  possession 
without  further  demand. 
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Tn  Ketohum  y.  Brennan,  63  Miss.  60A,  it  was  said 
that  a  rescission  of  a  contract  of  conditional  sale 
was  a  condition  precedent  to  theveodor*s  right 
to  sue  for  the  property,  and  to  rescind  he  must  of- 
fer to  return  to  his  vendee  what  was  paid,  wher» 
the  contract  was  a  oonditionai  sale  oo  instalment* 
and  that  the  title  should  remain  in  the  vendor  until 
fully  paid  for. 

In  Meagher  v.  Hollenberg,  9  Lea,  808,  an  in-^ 
junction  was  granted  to  a  purchaser  against  the 
prosecution  of  a  replevin  suit  by  the  vendor  in 
a  lease  contract  on  the  ground  that  although  the> 
utter  failure  of  the  purchaser  to  comply  witb 
the  terms  of  the  contract  entitled  her  to  nothing 
more  than  her  strict  legal  rights,  she  acquired 
by  her  payments  an  Interest  in  the  piano  which 
the  court  must  recognise.  It  was  further  held 
that  being  a  married  woman  her  contract  to  turn 
purchase  money  upon  a  future  contingency  into 
rent  would  be  executory  and  not  binding.  And  it 
was  said  that  some  courts  have  held  that  in  oasoa 
of  sale  and  delivery  of  chattels  an  agreement  to 
pay  for  the  use  was  repugnant  to  the  contract^ 
citing  Singer  Mfg.  Co.  v.  Cole,  4  Lea,488, 40  Anu 
Rep.  20,  mpra,  I.,  c.  (But  that  case  holds  that  tk 
lease  contract,  is  a  sale,  and  the  fact  that  It  is  called 
a  renting  does  not  make  it  so;  and  the  purchaser 
was  liable  on  such  contract;  refusing  to  follow 
Domestic  Sewing  Mach.  Co.  v.  Anderson,  83  Minn. 
67,  which  It  claimed  held  that  an  agreement  to  par 
for  the  use  was  repuvnant  to  a  contract  of  sale,, 
and  void.  But  the  Minnesota  case  was  t)asedoi» 
the  proposition  that  there  had  been  a  previously 
absolute  sale  without  condition,  and  therefore  a 
subsequent  receipt  embodying  a  oonditionai  con- 
tract was  without  consideration.) 

But  some  cases  refuse  the  vendor  a  recovery  if 
he  has  elected  to  pursue  other  remedies,  or  waived 
his  right. 

A  recovery  of  possesslof^  was  refused  where  tbe- 
vendor  in  a  conditional  sale,  the  title  to  remain  in 
him  until  paid,  had  taken  a  Judgment  against  hi» 
vendee  on  the  purchase-money  debt.  Button  v» 
Trader,  76  Mich.  8B6. 

And  where  the  sale  was  In  the  form  of  a  lease  and 
the  vendor  had  foreclosed  a  real-estate  mortgage- 
given  as  security.  The  pursuit  of  one  remedy  ex- 
cluded the  other.  Park  ft  L.  Co.  y.  White  Blver 
Lumber  Co.  101  OaL  87. 

And  where  the  vendor  had  exercised  an  option  to> 
enforce  the  payment  of  the  note  by  taking  out  aa 
attachment,  and  afterwards  presented  his  claim 
against  the  trustee  in  Insolvency  of  the  purchaser. 
Crompton  v.  Beach,  68  Conn.  86, 18  L.  R.  A.  188. 

In  Montgomery  Iron  Works  y.  Smith,  88  Ala.  644,. 
it  was  said  that  if  the  vendor  had  sued  oo  the  notes, 
obtained  a  judgment,  and  levied  an  execution  and 
sold  the  property,  he  would  be  held  to  have  aban» 
doned  his  claim  to  title  and  could  not  maintain  aik 
action  of  detinue. 
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to  the  11th  of  September.  Now,  the  bill  of 
«a1e  provides  that  if  the  mortgagor  shall  make 
'default'  iD  payment  of  the  sum  of  £62  lOs, 
or  any  part  thereof,  the  whole  amount  shall  be 
Then  immediately  due  and  payable;  and  it 
«ball  be  lawful  for  the  mortgagees  to  take  pos- 
session of  the  goods,  and  to  sell  and  dispose  of 
them.  Now  'default'  must  be  taken  to  mean 
A^  nonpayment  by  the  party  bound  to  pay, 
without  the  consent  of  the  parties  having  a 
right  to  waive  the  payment.  And  I  see  noth- 
ing which  goes  to  show  that  if,  by  the  consent 
of  the  person  who  is  to  receive  payment,  the 
time  for  payment  is  extended,  the  omission  to 
pay  within  the  time  specified  must  be  a  *de- 
fault'  within  the  meaning  of  the  word  in  the 
bill  of  sale;  and  It  would  be  monstrous  to  hold 


that  it  was  a  default,  for  the  mortgagee  might 
always  lead  the  mortgagor  into  a  snare  by  con- 
senting that  the  time  for  payment  should  be 
extended,  and  then  coming  down  upon  him  by 
insisting  that  there  had  been  a  default."  It  is 
true  that  this  case,  so  far  as  the  meaning  of  tho 
word  ''default"  is  concerned,  was  questioned 
by  Lord  Justice  Bramwell  in  WiUiams  ▼• 
Stem,  L.  R.  6  Q.  B.  Div.  412;  but  the  bill  of 
sale  before  the  court  in  Wiliiams  v.  SternghYB 
to  the  vendee  a  right  to  remove  the  property 
and  sell  it  in  the  event  of  a  failure  to  pay  the 
instalments  when  due,  and  such  failure  made 
the  whole  debt  due.  Unlike  the  case  at  bar, 
it  did  not  provide  for  an  election  between  a 
right  to  declare  a  forfeiture 'and  a  right  to 
continue  the  contract  in  force.    In  Cfarpenter 


And  the  vendor  was  refused  a  recovery  lo  trover, 
on  a  contract  of  conditional  sale  in  the  form  of  a 
lease,  the  property  to  become  the  veDdee*8  when 
fully  paid  for,  where  the  vendor  allowed  the 
Teodee  to  retain  possession  for  ten  years  after  full 
imyment  without  demanding:  payments  of  interest 
or  olaiminff  title,  as  the  lapse  of  time  constituted  a 
waiver,  on  the  part  of  the  vendor,  of  title.  Gorbam 
V.  Holden,  79  Me.  817. 

In  an  action  of  replevin  by  the  vendor  on  a  con- 
traot  of  sale  providinff  that  the  title  was  to  remain 
In  the  vendor  until  paid  for,  an  instruotion  that 
*if  the  plaintiff  did  not  agree  to  extend  the  time  of 
payment  then  the  action  could  not  be  maintained 
until  that  time  had  expired  and  their  verdict  must 
be  for  the  defendant,**  was  erroneous  in  the  case 
presented  by  the  record,  where  the  riffht  of  posses- 
«1on  was  in  the  vendor  and  it  was  claimed  that  a 
guaranty  was  made  on  the  note  In  consideration 
of  an  extension  of  time.  The  true  question  was 
whether  the  plaintiff  had  made  a  valid  agreement 
to  forego  his  right  of  possession.  Bunker  v.  Mo- 
Ken  ney,  88  Me.  62B. 

In  Johnston  v.  Whittemore,  27  Mich.  468,  it  was 
eaid  Ithat  if  the  vendors,  in  bringing  an  action  for 
conversion  agiUnst  the  vendee,  had  proceeded  upon 
the  ground  of  declaring  the  sale  void,  they  could 
not  recover  on  failure  to  show  that  they  had  taken 
the  necessary  steps  to  rescind  and  place  the  defend- 
ant in  statu  quo.  And  could  not  declare  the  con- 
tract void  and  take  the  property  on  that  ground 
except  for  default  in  some  of  the  conditions. 

In  Knox  v.  Perkins,  15  Gray.  629,  the  question 
whether  the  failure  to  take  immediate  possession 
of  a  building  was  evidence  of  a  waiver,  was  not 
•decided  because  the  condition  applied  by  its  terms 
to  each  and  every  failure  of  payment. 

A  recovery  in  replevin  was  refused  in  favor  of  a 
party  advancing  money  for  the  purchase  of  per- 
sonal property  under  a  parol  reservation  of  prop- 
<erty,  where  the  vendor  gave  a  written  blU  of  sale 
without  any  reservation  of  title.  Ferguson  v. 
Hetherlogton,  89  Ark.  488. 

And  the  lessor  was  refused  a  recovery  against  the 
trustee  in  bankruptcy  of  chattels  hired,  the  hirer 
baving  for  a  certain  time  the  option  of  purchase, 
the  sums  paid  for  hire  to  be  taken  as  part  of  the 
price,  where  the  custom  of  hiring  was  not  suffi- 
ciently established.  Be  Hill,  L.  B.  1  Gh.  Div.  603, 
note.  Bee  Ex  parte  Powell,  L.  R.  1  Ch.  Div.  601, 
iii%fra^  n.,  b.:  Crawcour  v.  Salter,  L.  R.  18  Ch.  Div.  80. 

And  the  vendor  was  refused  a  recovery  in  re- 
plevin of  a  sewing  machine  where  be  was  in  posses- 
sion of  the  most  valuable  part  of  the  machine  be- 
fore he  made  the  affidavit,  and  delivered  such  part 
to  the  vendee  after  the  affidavit  was  made  and 
served,  as  Wis.  Bev.  Stat.  I  8788,  provided  that 
before  a  warrant  shall  be  issued  an  affidavit  must 
be  filed  that  the  plaintiff  is  then  lawfully  entitled 

^L.R  A. 


to  the  possession.  Wheeler  ft  W.  Mfg.  Go.  v.  Teeta- 
laff.68Wis.211. 

In  replevin  by  the  vendor,  the  purchaser  re- 
covered a  judgment  where  the  sale  was  oral  and 
absolute  on  instalment,  although  two  days  after 
the  sale  the  purchaser  was  prevailed  upon  to  ex- 
ecute  a  written  lease  to  the  vendor  for  the  same* 
payable  monthly,  and  the  property  to  be  returned 
on  demand,  as  the  two  contracts  were  repugnant 
and  the  lease  void  and  without  consideration. 
Domestic  Sewing  Mach.  Oo.  v.  Anderson,  2R  Minn. 
57.    See  Meagher  v.  HoUenberg,  9  Lea,  882,  supra. 

In  an  action  of  detinue  brought  by  a  vendor 
against  the  vendee,  where  the  property  was  to  be 
paid  for  in  monthly  instalments  and  the  contract 
provided  that  if  any  payment  was  not  made 
promptly  the  purchaser  forfeited  all  former  pay- 
ments and  bound  himself  *^o  give  into  his  posses- 
sion the  mill  with  all  the  additions  thereof  in  good 
running|order,and  all  obtained  from  him,**  the  vend- 
or could  not  recover  oxen,  carts,  and  wagon  as  they 
were  not  additions  to  the  mllU  Hill  v.  Townsend, 
68  Ala.  286. 

The  purchaser  In  a  conditional  sale  may  defend 
a  replevin  suit  brought  by  the  vendor,  by  showing 
that  owing  to  the  defects  in  the  article  more  than 
its  value  had  been  paid  and  thus  the  title  became 
fixed  in  the  puroharer.  Guilford  ▼.  MoKinley,  61 
Ga.280. 

As  to  breach  of  warranty,  see  Haviland  v.  John, 
son,  7  Daly,  207,  infrcL^  U.,  a.;  Hamilton  v.  Singer 
Mfg.  Go.  54  HI.  870,  auprcL 

In  Smith  V.  Newland,  9  Hun,  668,  It  was  said  tiiat 
it  is  not  clear  that  the  proffer  to  pay  the  amount 
due,  sent  by  a  postal  order,  before  an  action  of  re- 
plevin was  brought,  should  not  bar  the  action 
where  time  was  not  of  the  essence  of  the  oontraoc 

e.  2b  assert  vendot^e  Uene. 

The  vendor  may  enforce  his  lien  against  the  prop- 
erty to  secure  the  purchase  money,  where  he  has 
not  waived  his  right,  and  treats  the  property  only 
as  a  security,  and  attempts  to  exercise  no  oontrol 
over  it  by  assertion  of  title. 

The  vendor  was  allowed  a  mechanic^  lien  against 
the  vendee,  where  machinery  wassold  on  a  contract 
that  the  title,  ownership,  and  right  of  poeseasion 
should  remain  in  the  vendor  until  the  cash  was 
paid,  when  the  same  should  vest  in  the  purchaser, 
and  the  same  was  attached  to  realty.  The  vendor 
having  treated  the  title  as  vested  in  the  purchaser 
by  its  annexation  to  the  realty,  the  purchaser  could 
not  claim  that  the  property  bad  not  become  a  fix- 
ture.   Cooper  V.  Cleghon,  60  Wis.  118. 

In  a  suit  to  recover  the  purchase  price  of  an 
electric-light  plant  and  to  foreclose  a  vendor's  lien, 
under  a  contract  providing  that  the  title  remained 
in  the  vendor  until  paid  for,  the  plaintiff  was  en- 
titled to  a  lien  on  the  plant   Such  reservation  of 
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*▼.  Bktndford,  8  BarD.  &  C.  575,  there  was  a 
waiver  of  a  default  Id  payment  wbicb  was 
beld  to  be  biDding.  It  appeared  in  tbis  case 
ahat  the  defendant  had  agreed  to  sell  to  the 
plaintiff  certain  property  at  an  appraisement 
to  be  made  by  appraisers  to  be  appointed  by 
the  respective  parties.  The  price  was  to  be 
paid  on  or  before  March  25,  and  the  buyer 
-deposited  a  sum  to  be  forfeited  if  he  did  not 
-complete  the  agreement.  The  appraisers  met 
•on  March  26,  when  plaintiff's  appraiser  said 
that  he  could  not  finish  the  work  till  the  next 
•day.  No  objection  was  then  made,  but  on 
the  next  day  the  defendant  refused  to  proceed. 
In  deciding  the  question  of  his  right  to  do  so. 
Bay  ley,  J.,  said:    "The  defendant  in  this  case 


insists  on  a  forfeiture,  which  Is  itrictimmi 
juris.  He  ought,  therefore,  to  show  that  he 
has  done  everything  which  he  was  bound  to 
do  to  entitle  him  to  insist  on  the  forfeiture, 
and  that  he  has  not  done  anything  to  waive 
that  right.  •  .  .  It  was  the  duty  of  the  de- 
fendant's agent  to  inform  his  principal  that 
such  a  communication  had  been  made  bv  the 
plaintiff's  agent;  and  it  must  be  presumed  that 
he  did  so.  If  (hat  communication  was  made, 
and  the  defendant  meant  to  insist  on  the  for- 
feiture, it  was  his  duty  to  inform  the  plaintiff 
that  he  should  insist  on  the  forfeiture  unless 
the  contract  was  completed  on  that  day." 
The  principles  are  conclusive  of  the  present 
case.    The  failure  of  the  appellant  to  pay  the 


title  was  a  mortgage  under  Tex.  Civ.  Stat.  art.  8190ti, 
4ind  on  a  recovery  the  plaintiff  would  be  entitled  to 
■a  forecloeure.  A.  J.  Anderson  Bleotrio  Co.  v.  Cle- 
burne Water,  I.  &  L.  Co.  (Tex.)  asSA)  27  8.  W.  fiOi. 

In  Tufts  V.  Btone,  70  Miss.  64,  it  was  said  that  a 
Tondor  In  a  conditional  sale  oonld  resort  to  the 
property  as  security  only  so  far  as  might  be  neces- 
sary to  satisfy  tbe  balance  due. 

But  in  Campbell  Printing  Press  frMfg.Co.  v.  Walk- 
«r«48  Hun.  449,  the  vendor  was  refused  a  recovery  in 
«  suit  agai  nst  the  assignee  for  creditors  of  the  vendee 
to  foreclose  all  equities  and  to  procure  a  sale  under 
-the  order  of  the  court,  wbere  be  bad  previously 
taken  the  chattels  from  tbe  assignee  after  default 
of  a  contract  of  conditional  sale,  and  then  brought 
mn  action  of  replevin  and  obtained  Judgment. 

n.  Refill  cf  %mrthaMar. 

4L  2b  reeooer  paymerUs  where  the  vendor  Utok  the 
property  from  his  poeuaslon. 

There  appears  to  be  some  conflict  of  authority  as 
to  tbe  purchaser's  right  to  recover  purchase  money 
from  tbe  vendor  wbere  he  has  resumed  possession. 
The  cases  affirming  that  right  do  so  on  the  ground 
that  there  was  no  contract  or  forfeiture  of  money 
-on  the  part  of  the  purchaser,  and  some  bold  that 
there  was  a  rescission,  and  some  that  there  was  a 
failure  on  the  part  of  tbe  vendor.  The  cases  re- 
fusing  tbe  right  to  recover  do  so  on  tbe  ground  that 
the  contract  did  not  provide  for  such  forfeiture. 
-Some  bold  that  the  purchaser's  right  was  forfeited 
f}j  tbe  contract. 

Tbe  purchaser  was  allowed  a  recovery  of  an  equi- 
table proportion  of  money  paid  on  a  conditional 
aale,  wbere  tbe  vendor  bad  retaken  tbe  goods  by 
cepievln  on  default  and  terminated  tbe  contract  of 
•sale,  and  in  tbe  replevin  suit  tbe  vendee  reserved 
the  right  to  claim  an  equitable  proportion  of  tbe 
purchase  money.  Tbe  contract  was  in  tbe  form  of 
«  bailment  for  hire,  tbe  payments  to  be  for  the  use, 
«nd  on  defanit  tbe  bailor  to  have  the  right  of  pos- 
session. (The  contract  as  appearing  in  tbe  case 
•does  not  give  tbe  right  of  purchase  or  forfeiture, 
and  was  held  to  be  a  conditional  sale.)  Simon  ▼. 
Edmondson,  10  Pa.  Ca  Ct.  81& 

And  wbere  tbe  vendor  resumed  possession  and 
resold  to  this  plaintiff  and  then  rescinded  by  re- 
taking, and  sold  tbe  property.  In  order  for  tbe 
buyer  to  recover  for  money  paid  by  the  previous 
purchaser  she  would  have  to  account  for  hire  and 
-damages  on  tbe  part  of  such  purchaser.  Snook 
▼•  Rafflan,  89  Oa.  SSL 

And  wbere  there  was  no  stipulation  for  tbe  for- 
feiture of  payments  tbe  vendor  must  return  such 
payments  exceeding  the  value  of  tbe  proper  use  of 
tbe  property.  The  contract  was  payable  in  instal- 
ments for  the  use  of  a  piano,  and  on  default  of 
payment  tbe  piano  to  be  returned,  and  on  pasrment 
of  tbe  note  given  for  the  use  a  bill  of  sale  was  to  be 
«lven  and  tbe  title  to  then  pass  to  the  lessee.  This 
»  L.  R.  A. 


was  a  conditional  sale  and  not  a  lease.  Hays  ▼• 
Jordan,  86  Oa.  741, 9  L.  R.  A.  378. 

And  wbere  tbe  vendor  resumed  possession  and 
executed  a  note  to  tbe  vendee  for  tbe  difference 
between  the  instalments  already  paid  and  the  use 
of  a  piano,  sold  on  a  contract  of  conditional  sale 
which  did  not  provide  for  forfeiture  of  money 
paid.  The  note  provided  that  it  might  be  used  in 
the  purchase  of  another  piano,  but  this  was  at  the 
option  of  the  vendee.  Preston  ▼.  Wbitney,  23 
Mich.  aeo.  Distinguisbed  in  Thirlby  v.  Bainbow,  9d 
Mich.  164,  BUpra  I.,  d. 

In  Preston  v.  Whitney,  eupra^  the  contract  was, 
A  agrees  to  sell  one  pianoforte  to  B,  tbe  said  B  to 
pay  so  much  cash  and  the  value  in  monthly  instal- 
ments. The  pianoforte  to  remain  tbe  property  of 
A  until  full  payment.  In  case  of  default  A  shall 
be  entitled  to  tbe  possession  and  said  agreement  to 
sell  sball  become  void. 

A  forfeiture  of  the  payments  made  by  the  pur- 
chaser cannot  be  declared  on  retaking  an  article 
for  default  of  further  payment  under  a  so-calied 
lease  wbicb  is  in  fact  a  conditional  sale  with  re- 
tention of  title  as  security,  but  tbe  purchaser  is 
entitled  to  pay  tbe  sum  due  or  to  have  tbe  article 
sold  and  tbe  surplus  paid  to  him  after  the  debt  and 
expenses  of  sale  are  discharged.  A.D.  Puffer  A  Sons* 
Mfg.  Co.  V.  Lucas,  112  N.  C.  877, 19  L.  EL  A.  888. 

A.  D.  Puffer  A  Sons*  Mfg.  Co.  v.  Lucas,  ntpra^  dls- 
tlngiiisbes  tbe  case  of  A.  D.  Puffer  A  Sons*  Mfg.  Co. 
V.  Baker,  104  N.  C.  148%  supra,  L,  c,  which  was  a  suit 
on  a  rent  note  holding  that  case  may  be  further 
construed  as  meaning  that  upon  failure  to  make 
any  payment  as  it  becomes  due  the  vendor  can  re- 
sume pfjssession  of  the  property  without  any 
equitable  right  in  the  vendee  to  call  for  an  account 
and  the  sale  of  the  property.  If  that  was  intended 
tbe  decision  was  not  approved,  dlstingulsbing  the 
case  of  Foreman  v.  Drake,  96  N.  C  811,  where  the 
contest  was  with  a  third  party,  as  in  tbe  Foreman 
Case  the  lessor  had  an  option  and  the  title  did  not 
pass  as  in  the  present  case  ipeofcuto  upon  the  per- 
formance of  the  conditions,  i.  e.*  on  payment  of  tbe 
last  instalment  of  rent. 

In  Hill  V.  Townsend,  88  Ala.  286,  in  an  action  of 
detinue  by  tbe  vendor,  it  was  held  that  a  forfeiture 
by  wbicb  a  vendee  loses  tbe  benefit  of  tbe  pay- 
ments be  had  made  upon  the  contract  in  the  pur- 
chase of  property  and  all  interest  in  the  property, 
is  not  favored  at  law,  and  to  obtain  a  forfeiture 
upon  failure  to  pay  an  instalment,  it  must  be  pro- 
vided for  by  tbe  contract. 

In  a  replevin  suit  brought  by  the  vendor  with- 
out a  demand  the  purchaser  was  allowed  a  judg- 
ment for  tbe  value  of  her  interests  in  tbe  chattel, 
as,  until  the  contract  was  forfeited  by  a  proper 
demand,  the  purchaser  had  tbe  right  to  bold  tbe 
chattel  bought  on  conditional  sale  and  also  an  in- 
terest in  the  chattel  wbicb  If  defeasible  was  good 
till  defeated  and  she  could  waive  a  return  and  take 
a  Judgment  for  tbe  value  wbicb  was  tbe  amouni 
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Instalmpnts  when  due  was  a  default  which  did 
not  render  the  contraqt  void,  or  cause  the  en- 
tire purchase  money  to  become  due,  but  the 
con t met  was  thereby  made  voidable  at  the  op- 
tion of  the  appellee.  It  was  then  necessary 
for  the  appellee  to  elect  whether  he  would 
avoid  the  con'ract,  retake  the  foods,  and  de- 
clare a  forfeiture  of  the  instalments  already 
paid,  or  whether  he  would  continue  it  in  force 


and  become  entitled  to  the  future  paymeota^ 
He  made  his  election  to  continue  the  contract, 
in  force  by  his  notification  to  the  appellant, 
who  had  a  right  to  rely  upon  it,  and.  having 
thus  waived  the  forfeiture  on  account  of  this- 
particular  default,  it  follows  that  he  could  noi. 
subsequently  insist  upon  it. 

Judgment  revened,  and  new  trial  awarded,, 
with  costs  in  both  courts. 


paid,  there  t)eiog  no  staowlDg  of  aoy  depreolatlon 
in  the  article.  New  Home  Sewlag  Macb.  Oo.  v. 
Bothane.  70  M tcb.  448.  See  Tbirlby  v.  Baf nbow,  96 
Mich.  IM.  aurn-a,  L,  d. 

In  Howe  Mach.  Go.  v.  Willie,  8S  HI.  888.  a  pur- 
chaser recovered  the  amount  paid  for  a  machine 
which  the  vendor  took  back,  where  the  contract  In 
the  form  of  a  lease  was  In  fact  an  absolute  sale 
payable  in  instalments,  and  the  mstalmenta  were 
unpaid  becauae  the  machine  was  not  the  one  pur- 
chased and  did  not  give  satisfaction^and  the  vendor, 
without  offerinir  another  machine  as  he  had  agreed 
to  do,  replevied  the  old  one  k>eoause  of  a  breach  in 
the  contract. 

Tn  Ryan  v.  Waysou  (Mich.)  8  Det  L.  N.  916.  It  was 
said  that  if  a  purchaser  under  a  contract  of  condi- 
tional sale  had  the  rlirbt  to  treat  the  contract  as 
reBciDded  by  a  suit  of  the  vendor  in  replevin,  tbe 
purobaser  would  have  no  Interest  in  the  property, 
and  at  most  might  have  a  personal  claim  for  the 
amount  paid. 

In  Kofis-Mecban  B.  8.  Foundry  Oo.  v.  Pascagoula 
Ice  Go.  72  Miss.  608,  it  was  said  that  the  reservation 
of  title  is  but  a  security  for  the  purchase  price, 
and  if  tbe  property  is  recovered  by  tbe  seller  he 
mnst  deal  with  it  as  security  and  with  refereooe  to 
tbe  equitable  rights  of  the  purchaser. 

But  some  cases  hold  that  the  purchaser  cannot 
recover  the  amount  paid  from  tbe  vendor  on  his 
retaking  the  property,  and  this  on  the  ground  that 
there  was  no  agreement  of  forfeiture  by  the 
vendor,  nor  was  there  an  agreement  by  the  pur- 
chaser to  forfeit  payments. 

A  purchaser  could  not  recover  the  amount  paid 
on  a  conditional  sale  where  oo  default  of  the  first 
noto  It  was  agreed  that  the  piano  purchased  and 
the  notes  therefor  sliould  be  respectively  sur- 
rendered, which  was  done,  the  last  note  providing 
that  upon  the  payment  of  this  and  all  prior  notes 
given  for  tbe  use  of  said  piano  it  should  become 
the  property  of  the  maker  of  this  note.  This  was 
a  sale  and  not  a  lease,  and  there  was  no  agreement 
to  refund  the  payments  already  made.  If  a  re- 
covery could  be  had  the  purchaser  would  have  to 
pay  the  damages  sustained  for  failure  to  perform 
her  part  of  the  agreement  which  would  be  the 
value  of  tbe  use  and  depreciation  of  the  piano.  It 
was  said  that,  in  a  suit  by  the  purchaser  to  recover 
payments  made,  if  tbe  purchaser  had  refused  to 
cancel  the  agreement  and  the  vendor  had  taken 
the  property,  the  question  might  have  arisen  as  to 
tbe  consequence  of  a  rescission.  Latham  v.  Sum- 
ner, 80  IlL  288, 81  Am.  Etep.  79. 

In  an  action  of  replevin  by  a  vendor  on  a  condi- 
tional sale  on  default,  tbe  purchaser  was  not 
entitled  to  a  resolssion  of  the  contract,  or  to  a  re- 
covery of  the  amount  paid,  or  to  a  delivery  to  him 
of  tbe  unpaid  notes,  or  a  lien  on  the  property  for 
the  amount  paid  by  him,  where  the  oontract  pro- 
vided that  until  all  the  notes  were  paid  the  title 
should  remain  in  the  vendor,  and  on  default  he 
should*ha  ve  a  right  to  retake  possession.  Tbe  con- 
tract did  not  provide  for  a  rescission,  or  that  the 
taking  of  possession  should  be  a  rescission  or  work 
a  forfeiture  of  the  amount  paid.  Tufts  v.  D^Ar- 
cambaU  86  Mksb.  186,  US  L.  R.  A.  446. 

In  Tufts  V.  D^Aroambal,  auprti^  tbe  contract  was 
an  order  to  forward  a  soda-water  apparatus,  and 
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provided  that  the  title  does  not  pass  to  B,  and  until* 
all  said  notes  are  paid  the  title  shall  remain  m  A^ 
who  shaU  have  the  right,  in  case  of  nonpayment  at 
maturity  of  either  of  said  notes,  without  process  oT 
law  to  enter  and  take  immediate  possession  of  the* 
said  property  wherever  it  may  be  and  remove  the- 
same. 

The  purchaser  cannot  recover  ftom  the  vendor 
for  money  paid  on  a  conditional  sale,  on  the  vendor 
taking  possession,  where  tbe  oontract  was  in  th»- 
form  of  a  lease,  providing  that  the  right  of  prop- 
erty shall  remain  in  the  vendor  until  fully  paid,  ao^ 
the  lessors  may  take  possession  on  default,  and  the- 
money  paid  on  account  shall  be  for  the  use  and* 
wear  of  the  property.  White  v.  Oakes,  68  Me.  807*. 
82Ii.R.  A> — ^. 

And  where  the  vendor  had  replevied  the  machine- 
under  a  contract  in  the  form  of  a  lease  payable- 
monthly,  and  on  full  payment  the  vendor  was  to 
convey  by  bill  of  sale,  but  until  then  was  to  retain 
the  title,  and  on  default  of  payments  the  previoua 
payments  were  to  be  forfeited,  and  the  machine 
restored  to  the  vondor.  Singer  Mfji.  Co.  v.  Treads 
way,  4  111.  App.  67,  distinguishing  Hamilton  v. 
Singer  Mfg.  Go.  64  I1L  870,  supra,  L,  d.,  as  m  those 
cases  the  vendor  was  in  fault  on  account  of  the 
kind  of  machines. 

And  where  the  purchaser  did  not  show  either 
ttiat  he  had  offered  to  perform  his  part  In  full,  or 
that  the  vendor  had  put  it  out  of  his  power  to  de- 
liver the  chattel  upon  recei  vtog  full  payment.  The* 
contract  was  an  agreement  to  sell  chattels,  the  title 
to  remain  m  the  vendor  notwithstanding  thetr  de> 
livery.   Humeston  v.  Gherry,  28  Hun,  14L 

In  Haynes  v.  Hart,  42  Barb.  60,  it  was  said  that 
'*no  case  can  be  found  where  a  purchaser  has  beeiv 
allowed  to  recover  baok  partial  payments  .  .  » 
when  the  vendor  has  meiely  kept  the  property 
agreed  to  be  sold,  or  sold  it  to  another,  in  conse- 
quence of  such  default.  In  order  to  entitle  a  pur- 
chaser to  recover  under  such  circumstances  he 
must  show  that  the  other  party  has  been  guilty  of 
some  breaoh  on  his  part,  or  of  some  act  in  hostUltr 
to  the  contract.** 

The  purchaser  was  refused  a  recovery  for  the 
amount  paid  on  a  machine,  taken  from  her  by  the- 
vendors  oo  default,  where  she  claimed  that  tbe  ma- 
chine did  not  comply  with  the  warranty.  The 
contract  wholly  abnegated  her  right  to  claim  a  re» 
covery  for  moneys  paid  either  as  purchase  moner 
or  as  rent.  Tbe  contract  was  m  the  form  of  a  lease 
providing  that  on  default  tbe  vendors  were  au- 
thorized to  enter  wherever  the  machine  may  be« 
and  retake  tbe  same,  the  purchaser  waiving  **my- 
rights**  and  agreeing  not  to  commence  any  actioQ 
for  damages  done  to  person  or  property  in  the  re- 
covery of  the  machine.  The  vendors  agreeing  to- 
sell  on  the  payment  of  $76.  The  payments  were 
receipted:  **0n  account  of  lease  the  conditions  of 
which  are  monthly  payments  of  |6  or  forfeiture 
of  the  machine.**  No  proof  was  offered  establish- 
ing any  rate  of  damages  for  inferior  condition  of 
the  machine.   Haviland  v.  Johnson,  7  Daly,  297. 

A  purchaser  cannot  maintain  anaotion  upon  a. 
warranty  where  there  has  been  a  default  in  the^ 
contract  of  conditional  sale  and  the  chattels  have 
lieen  taken  from  the  possession  of  the  purchaser 
by  the  vendor.   BngUsh  v.  Hanf  ord,  76  Hun,  428. 
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Samuel  McLAUGHLIN. 

L  fl^ller  of  »  ehAttel  b^  eoaditioBal  sale 

lUNuvlnff  the  power  to  take  pofaaaslon  upon  de- 


ftiult,  who  al0o  reoeives  «  Jadmnent  bond  m  oo1« 
lateral  aecarlty,  oannot  enforce  such  bond  after 
he  has  rewinded  the  sale  bj  taking  pooeatfon  Off 
thecbattet 

(Janaary  7,  IMD 

APPEAL  by  pUdDtlff  from  a  Judi^ent  of 
the  Ck>urt  of  Common  Pleas  for  West- 


Ab  to  remedy  on  breach  of  warranty,  tee  Goil- 
fOfd  V,  MoKinley,  01 6a.  290,  mipra,  L,  d. 

As  to  defeoUye  machtne,  see  Howe  Maoh.  Oo.  t. 
Willie,  86  IlL  a38|  ncpm. 

b.  2b  recover  the  vroperty,  or  ttf  ooiiMi  or  <ii  tret- 

pcus. 

l%e  parohaser  cannot  reooTer  from  the  vendor 
the  property,  or  Its  value,  or  for  trespass  In  seising 
the  property,  where  the  vendor  has  proceeded 
under  the  oontract  giving  him  the  rlirht  of  posses- 
sion on  default.  If  the  vendor  has  not  waived  the 
conditions,  or  if  time  was  not  of  the  essence  of  the 
oontract,  or  unless  the  vendor  has  tailed  to  make  a 
proper  demand.  A  reoovery  was  allowed  where  the 
vendor  had  seised  part  of  the  property  sufficient 
to  pay  the  balance  and  then  made  another  seisure. 

The  purchaser  at  a  conditional  sale,  after  the 
property  was  taken  by  the  vendor  on  default,  was 
refused  a  recovery  in  trespass  where  the  action 
was  against  the  servant  of  the  vendor  and  proper 
demand  had  been  made  of  the  purchaser  for  the 
balance.  As  to  whether  the  purchaser  had  an 
equitable  rlirht  was  said  not  to  be  the  matter  in 
dispute.    West  v.  Bolton,  4  Vt.  6ft8. 

And  where  on  default  a  renewal  note  was  given 
which  also  defaulted,  and  the  resumption  of  posses- 
sion was  a  reasonable  exercise  of  the  right  of  re- 
scission. But  it  was  said  that  If  it  was  not,  the 
only  Interest  the  purchaser  had  was  the  amount 
which  he  had  paid,  and  no  more  than  that  could 
have  been  recovered.   Levan  v.  WUteo,  185  Pa.  6L 

And  where  the  vendor  searched  the  purchaser's 
house  against  her  objections  after  having  been  let 
In,  and  the  contract  provided  that  on  default  the 
vendor  could  take  possession  wherever  the  same 
anight  he  found,  aud  for  retaking  such  possession 
should  not  be  subject  to  any  proceeding,  dvil  or 
criminal.   Walsh  v.  Taylor,  80  Md.  606. 

And  where  the  purchaser  on  instalment  under  a 
contract  as  a  lease  delivered  the  attach  meats  of  the 
machine  to  the  agent,  and  permitted  him  to  take 
the  machine  away.  Jenks  v.  Howe  Sewing  Maoh. 
Go.  84  La.  Ann.  U41. 

A  purchaser  was  refused  a  reoovery  of  damages 
for  unlawful  taking  and  conversion  of  property 
held  on  oondltional  sale,  where  the  purchaser  had 
defaulted  by  failing  to  insure  and  the  vendor  had 
taken  possession  under  the  contract.  Palmer  v. 
Kelly,  66  N.Y.  687. 

And  where  the  purchaser  was  in  defknlt,  and  the 
contract  provided  that  the  title,  ownership,  and 
possession  should  not  pass  until  the  note  was  paid, 
although  this  was  qualified  by  the  provision  that 
the  vendor  deeming  himself  secure  might  take  pos- 
session before  maturity.  McClelland  v.  Nichols, 
24  Me.  178. 

A  purchaser  was  refused  a  recovery  of  the  poe- 
session  and  damages  for  loss  of  the  use  of  a  ma- 
chine taken  from  her  by  an  agent  of  the  lessor  un- 
der a  sewing  machine  lease,  sfiving  the  privilege  to 
purchase  by  paying  the  full  amount  of  rent,  re- 
serving to  the  leaser  all  property  and  the  right  to 
aeiae  it  on  default    Smith  v.  Lozo,  42  Mich.  6. 

And  tho  trustee  of  an  Insolvent  or  bankrupt  was 
not  entitled  to  the  possession  of  chattels  wbei«  the 
contract  provided  that  the  title  remained  in  the 
82L.R.A. 


lessor  and  the  lessor  might  retake  possession  on  de- 
fault, and  any  payments  made  were  to  be  for- 
feited, and  on  full  payment  the  title  to  vest  in  the 
lessee,  and  after  the  furniture  was  delivered  the 
lessee  filed  a  liquidation  petition  and  the  trustee 
took  possession  of  the  furniture  and  the  lessor 
thereupon  seised  the  same.  Ss  ports  Crawcour, 
L.  R.  9  Gh.  IHv.  419. 

And  where  under  a  similar  oontract  on  default  of 
one  payment  the  lessor  took  possession  and  the  lea- 
sees also  assigned  to  him  all  their  property  which 
constituted  the  act  of  bankruptcy.  Judicial  notice 
was  taken  that  hotel  keepers  hold  their  furniture 
on  hire.  Crawcour  v.  Salter.  L.  B.  lb  Ch.  Div.  8QL 
See  Be  Hill,  Lb  R.  1  Ch.  Dlv.  606,  notcsiipra,  L,d. 

And  where  the  lessor  took  possession  under  a 
similar  contract.  Judicial  notice  was  not  taken  of 
custom  in  hiring,  but,  the  evidence  of  the  custom 
being  unoootradlcted,  and  the  trustees  in  bank* 
ruptoy  refusing  to  go  to  the  expense  of  a  Jury  on 
the  question,  it  was  held  sufficient.  Ex  parte  Pow* 
ell,  L.  fi.  1  Ch.  Div.  601. 

And  the  sssignee  for  creditors  of  the  vendee  wss 
refused  a  reoovery  in  conversion  against  the  ven- 
dor, where  after  the  purchaser  had  made  an  aa- 
signm^t  the  vendor  had  taken  possession  of  prop- 
erty under  a  contract  providing  that  the  title  was 
to  remain  in  the  vendor  until  paid  for.  and  this  ap- 
plied to  goods  furnished  on  the  same  terms  after 
the  expiration  of  the  contract.  Dutton  v.  Gale 
Mfg.  Co.  48  Hun,  198. 

The  purchaser  cannot  recover  the  value  of  the 
goods  taken  by  the  vendor  on  default,  if  the  ven- 
dor has  also  attempted  to  collect  the  purchase 
price,  where  such  election  by  the  vendor  does  not 
amount  to  a  waiver  of  his  rights. 

The  vendee^  assignee  for  creditors  could  not  re- 
cover in  conversion  from  the  vendor  the  value  of 
the  chattels  taken  back  by  the  vendor  on  default 
under  a  contract  of  conditional  sale  the  tiUe  to  re- 
main in  the  vendor  until  full  payment,  where  there 
was  demand  of  payment  and  the  forfeiture  of  the 
purchaser's  rights  had  not  been  waived.  The  ex- 
ercise of  the  right  of  possession  extinguished  the 
right  of  the  vendee.  A  tender  of  sufficient  amount 
before  request  of  vendor  would  have  been  good. 
Sparling  v.  Divine,  12  N.  Y.  Week.  Dig.  S!7. 

And  where  the  vendor  took  the  chattels  from  the 
purchaser  with  his  consent  on  a  default  before 
the  assignment,  and  the  vendor  had  also  proved  the 
amount  unpaid  and  received  a  dividend  from  the 
assignee.  A  proof  of  all  the  notes  against  tbe  es- 
tate was  not  a  waiver  of  the  conditions  because 
the  vendor  was  entitled  to  the  whole  price  agreed 
on.    Knox  v.  Perkins,  16  Gray,  689. 

A  recovery  was  refused  in  a  sqit  of  trover  and 
trespass  against  a  vendor  in  a  conditional  sale 
where  he  attached  the  chattel  in  a  suit  on  the 
notes,  took  a  nonsuit,  and  held  the  chattel  by  vir^ 
tue  of  the  contract,  as  he  did  not  by  such  suit 
waive  his  right  to  hold  the  property  and  was  not 
estopped.  Tbe  suit  was  a  sufficient  deouuid.  The 
acceptance  of  payments  on  a  note  after  possession 
taken  and  default  of  note  did  not  waive  the  for- 
feiture.   Matthews  v.  Luda,  66  Yt.  806. 

And  where  the  purchaser  was  in  default  and 
while  suit  was  pending  for  the  debt  he  returned 
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more] and  County  permitting  defendant  to 
open  a  Judgment  which  had  been  entered 
against  him  upon  a  Judgment  bond,  and  al- 
lowing him  to  make  a  defense  to  the  action. 
AffifTned, 

The  facts  are  stated  In  the  opinion. 

MessTi.  Williams,  Sloan,  &  Griffith, 
for  appellants : 

There  is  not  a  word  or  syllable  in  the  writ- 
ings to  suggest  an  inference  even  that  the  rem- 
edies provided  are  not  cumulative. 

The  parlies  to  it  knew  that  the  term  of  hir- 
ing would  practically  exhaust  the  life  of  the 
machines  in  the  arduous  use  for  which  they 
were  leased. 


the  obattel  to  the  vendor  against  his  objeotlon  and 
after  the  Judmnent  for  the  price  the  purchaser  de- 
manded the  chattel  but  was  still  in  default.  The 
vendor  might  pursue  both  the  debt  and  the  pledfre 
until  he  obtained  security.  Root  v.  Lord,  23  Vt.  668. 

The  purchaser  could  not  maintain  replevin 
where  the  vendor  had  retalcen  the  property  after 
default  under  a  contract  in  the  form  of  a  lease. 
The  mere  lapse  of  time  after  default,  or  accepting 
part  payment  before  retaking  poasession,  was  not 
a  waiver  of  tide  and  right  to  possession.  Quinn  v. 
Parke  &L.  Macta.  Co.  6  Wash.  276. 

Some  cases  hold  that  a  demand  for  the  property 
Is  unnecessary. 

The  purchaser  could  not  recover  In  an  action  of 
trespass  where  the  vendor  broke  and  entered  the 
plaintiff's  close  and  took  away  cattle  held  under  a 
conditional  sale,  the  title  to  remain  in  the  vendor 
until  paid  for,  and  the  vendor  having  the  right  to 
take  them  away  at  any  time.  No  demand  was 
made  in  this  case  for  the  oxen,  and  the  vendor  had 
a  license  to  enter  and  take  them  away  at  any  time 
before  the  whole  of  the  price  was  paid.  Heath  v. 
Kandull,  4  Cusb.  Ifl5.  See  Nattin  v.  Riley,  64  Ark. 
80  suprOy  I.,  d,  and  cases  following. 

And  where  a  deputy  sheriff  acting  for  the  vendor 
in  a  replevin  suit  took  possession  of  a  horse  sold 
under  a  contract,  to  remain  the  property  of  the 
vendor  until  paid  for,  and  demand  of  payment 
after  default  wa.i  made.  Demand  of  the  property 
was  unnecessary  as  default  terminated  the  ven- 
dee*s  rights,  and  that  the  officer  seized  the  horse 
outside  of  his  county  made  no  difference  as  the 
taking  could  be  justified  under  the  contract.  Proc- 
tor V.  Tilton,  66  N.  H.  8,  Distinguishing  Davis  v. 
Emery,  11  N.  H.  280.  mpro^  !••  d,  as  to  demand 
Of  the  property  being  necessary,  as  in  that  case 
the  vendee  had  an  election  to  buy,  and  in  KimbnU 
V.  Farnum,  61  N.  H.  848,  tupra^  I.,  d,  where  the  ven- 
dor sold  bis  interest  to  another  party  who  sued  in 
replevin,  a  demand  was  necessary  because  the 
time  had  been  extended  with  the  understanding 
that  the  vendee  might  pay  when  he  could. 

And  the  lessee  was  refused  a  recovery  in  trespass 
where  the  lessor  took  the  property  tmck  under  a 
contract,  although  the  evidence  showed  that  after 
obtaining  an  entrance  be  bad  used  a  subterfuge  to 
obtain  possession  and  the  lessee  objected  but  was 
In  default  and  no  violence  was  used.  As  to  a  de- 
mand the  act  of  taking  the  piano  was  a  demand, 
and  demand  had  previously  been  made  for  the 
money  which  bas  never  been  paid.  It  was  said  that 
if  an  entrance  was  obtained  by  the  use  of  a  false- 
hood In  order  to  regain  possession,  to  which  the 
lessor  was  entitled,  the  lessee  could  not  recover 
damages.    North  v.  Williams,  120  Pa.  100. 

If  time  is  of  the  essence  of  the  contract,  or  the 
contract  is  not  executed  by  the  purchaser,  he  can- 
not recover. 

A  vendee  in  a  contract  of  conditional  sale  for  the 
purchase  of  a  stallion  was  refused  a  recovery 
against  another  party  who  had  obtained  possession 

L.  a  A. 


It  is  a  legal  presumption  that  every  person 
knows  the  law  when  he  knows  the  facia;  yes 
this  presumption,  though  arbitrary  and  in 
most  cases  untrue  in  fact,  is  founded  upon  prin- 
ciples of  public  policy,  for  without  some  settled 
ride  which  imposes  upon  every  person  the  duly 
of  well  considering  and  understanding  the  con- 
sequences of  his  own  acts  and  contracts,  there 
would  be  no  limlta  to  the  excuse  of  ignoranoo 
and  no  security  in  any  agreement 

1  Wait.  Act.  &  Def .  ed.  1835.  84. 

It  is  a  legal  presumption,  therefore,  that 
every  man  who  makes  a  contract  makes  it  ad- 
visedly and  with  knowledge  of  its  legal  inci- 
dences and  consequences. 


by  advancing  the  money  to  make  a  last  payment, 
and  who  gave  tbe  purchaser  an  option  to  repur- 
chase within  three  months  upon  the  payment  of 
said  sum,  as  time  was  of  the  essence  of  tbe  con- 
tract.   Boberts  v.  Norton,  66  Conn.  1. 

In  Summerson  v.  Hicks,  134  Pa.  SOS,  the  pur- 
chaser was  refused  a  recovery  in  replevin  where 
the  vendor  resumed  possession  and  Immediately 
the  purcbSBer  tendered  the  balance  but  did  not 
keep  bis  tender  good  and  time  was  of  tbe  essence 
of  the  contract,  under  a  conditional  sale  in  the 
form  of  a  lease,  the  ownership  to  remain  In  lessor 
until  payment  in  fulL 

But  leave  was  given  on  reversing  the  case  for 
tbe  plaintiff  In  replevin  to  make  his  tender  good; 
this  entitled  him  to  judgmeaL  The  defendant 
was  entitled  to  his  costs  due  at  the  time  of  ten- 
der into  court,  and  cost  of  reversal.  Id.  142  Pa. 
844. 

The  purchaser  wan  refused  a  recovery'ln  replevin 
where  he  was  in  default  in  not  executing  a 
note  of  $80  and  the  contract  provided  that  such 
note  must  be  executed  before  the  vendee  was  en- 
titled to  possession,  and  a  note  of  $8  was  exeouted 
by  mistake,  and  a  new  note  not  tendered.  Litterel 
V.  St.  John,  4  Blackf .  8S6. 

In  Sage  v.  Sleutz,  28  Ohio  St.  1,  ft  was  said  that 
the  purchaser  under  a  contract  of  conditional  sale 
had  no  title  to  the  property,  where  the  vendor  had 
taken  the  property  back  under  a  contract  In  form 
of  a  lease. 

But  a  tender  by  the  porcbaserof  the  amount  due 
after  default  may  sometimes  enable  bim  to  recover. 

The  purchaser  was  allowed  a  recovery  in  replevin 
where  he  had  tendered  the  balance  due  and  de- 
manded the  chattel  after  the  vendor  bad  retaken 
tbe  same,  where  time  was  not  of  the  essence  of  the 
contract,  not  on  condition  that  the  purchaser  pay 
the  note  when  It  became  payable,  but  **with  the 
condition  that  said  cow  was  to  remain  the  property 
of  said  B  (vendor)  till  said  note  was  paid."  The 
omission  to  pay  tbe  note  at  maturity  would  noi 
operate  as  a  forfeiture  of  his  rights  in  the  absence 
of  a  demand  of  payment,  or  of  tbe  property,  and 
on  such  demand  after  the  note  was  overdue,  tbe 
purchaser  would  have  the  right  to  vny  the  note 
and  retain  the  property.   Taylor  v.  Fin  ley.  48  V  t.  78L 

And  where  tlie  contract  was  in  the  form  of  a  lease 
and  there  was  no  agreement  that  upon  default  the 
vendor  should  have  the  property  and  money  already 
paid.  If  the  contract  was  rescinded  tbe  purchaser 
was  entitled  to  recover  the  money  paid.  If  the  con- 
tract was  not  rescinded  the  purchaser  was  entitled 
to  possession  upon  the  payment  of  tbe  amount 
due.    Miller  v.  Steen,  80  Gal.  402, 80  Am.  D«>c.  VtL 

A  purchaser  was  allowed  a  recovery  in  trespaas 
against  the  assignee  of  a  purchase  money  note  who 
had  taken  possession  under  a  contract  providing  if 
default  should  be  made  on  any  of  the  notes  the 
purchaser's  right  to  use  or  posseas  the  cbattela 
should  oease,  and  tbe  vendor  might  take  and  re- 
tain possession  thereof  where  the  purchaser 
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The  parties  are  to  be  bound  by  the  plain 
terms  of  tbe  contract. 

SAftfir  V.  Senseman,  125  Pa.  810;  DufflOdY, 
Hue,  129  Pa.  94. 

Tbe  words  of  tbe  contract  are  to  be  taken 
most  strongly  against  tbe  party  using  tbem. 

WJiite  V.  Smith,  83  Pa.  186,  75  Am.  Dec. 
689;  Burkhard  v.  Travden*  Ins,  Co.  102  Pa. 
262,48  Am.  Rep.  205;  AUentown  School  DUt. 
▼.  Derr,  115  Pa.  439;  Leatherman  ▼.  Oliver, 
161  Pa.  647. 

Bent  already  accrued  and  overdue  is  not  for- 
feited by  eviction. 

THey  V.  Moyers,  48  Pa.  404:  Eeuler  v.  IP  Con- 
achy,  1  Rawie,486;  QaUagher^t  Estate,  87Pitt8b. 
Lb  J.  806. 


Clauses  of  forfeiture  in  oil  and  gas  leases, 
equivocal  in  tbeir  terms,  have  uniformly  been 
beld  for  tbe  protection  of  tbe  lessor,  and  not  of 
tbe  defaulting  lessee. 

Qaley  firos.  y.  KeUerman,  128  Pa.  491;  WilU 
y.  Manufacturers*  Nat.  Qas  Co.  180  Pa.  222.  5 
L.  R  A.  608;  Ogden  y.  ffatry,  145  Pa.  640; 
LecUherman  y.  Oliver,  supra. 

No  question  of  bailment  or  conditional  sale 
arises  m  tbis  case.  It  is  a  contest  between  tbe 
original  parties,  and  immaterial  wbetber  tbe 
contract  as  written  would,  as  to  tbird  persons, 
creditors,  be  considered  a  conditional  sale. 

Hamilton  v.  BOUngton,  168  Pa.  76. 

Messrs.  Atkinson  &  Peoples»f  or  appellee: 

Tbe  plaintiffs  baye  retaken  tbe  property. 


malned  in  posBesslon  after  defanlt,  and  In  consid- 
eratioD  of  a  payment  then  made  time  was  ^ven  to 
pay  the  balance,  and  the  assignee  of  the  vendor 
proceeded  to  advertise  and  sell  tbe  property  under 
a  eon  tract,  and  before  the  sale  the  vendee  tendered 
more  than  the  balance  doe.  The  assent  to  the  de- 
lay was  a  waiver  of  forfeiture  and  the  purchaser's 
riffbt  to  acquire  tlUe  by  paying  the  remainder  con- 
tinued until  requttit  was  made  for  the  balance. 
Hatchings  v.  Hunger,  41  N.  Y.  Ifift. 

And  the  purchaser  may  recover  when  the  seizure 
is  unwarranted,  or  if  the  vendor  has  elected  to 
treat  the  sale  as  absolute,  or  has  not  complied  with 
the  statute. 

A  Judgment  was  rendered  againstthe  vendor  the 
plaintiff  in  replevto  where  the  contract  of  sale  of 
IXMit  A  and  mules  retained  the  title  in  the  boat  to 
tbe  vendor  until  paid  for  and  the  vendor  secured 
payment  by  a  chattel  mortgage  upon  boat  B,  and 
after  default  took  possession  of  the  mules  and  ad- 
vertised tbem  and  boat  A  for  sale,  and  advertised 
boat  B  for  sale  under  tbe  chattel  mortgage,  and 
then  seised  both  boats  In  this  suit  of  replevin  and 
0o1d  ihem  under  the  advertisements.  The  mules 
being  worth  more  than  tbe  balance  due,  the  pur- 
chaser was  allowed  a  Judgment  for  the  surplus  and 
for  tbe  value  of  the  detention  of  the  two  boats. 
0*Bourke  v.  Hadoock,  114  N.  Y.  60,  stipro,  L,  d. 

Tbe  purchaser  was  allowed  to  recover  In  tort  for 
conversion  by  the  vendor  where  the  contract  was 
in  tbe  form  of  a  lease  providing  on  default  that 
tbe  purchaser's  right  to  tbe  goods  ceased,  and  no 
title  vested  in  him  until  the  conditions  were  per- 
formed, and  on  default  the  vendor  brought  an  ac- 
tl<m  for  rent  and  attached  property  by  trustee  pro- 
cess and  the  vendor  then  took  possession  of  the 
goods  and  prosecuted  bis  action  to  judgment  and 
collected  a  small  sum  of  money.  The  election  to 
treat  tbe  transaction  as  a  sale  before  taking  tbe 
goods  rendered  tbe  vendor  liable.  Bailey  v.  Her- 
vey,  135  Uass.  172. 

A  verdict  of  $750  was  allowed  to  stand  against 
tbe  vendor  for  entering  the  vendee's  house  in  bis 
atMcnce  and  taking  away  a  set  of  furniture,  not- 
withstanding the  protest  of  the  relatives  present, 
where  the  contract  of  conditional  sale  allowed  the 
vendor  to  retake  possession  on  default,  but  did  not 
authorize  an  entry  in  the  vendee's  house  in  his  ab- 
sence, without  his  consent,or  without  notice,  to  carry 
off  its  contents.  Van  Wren  v.  FlyTin,84  La.  Ann.  1168. 

In  an  action  by  the  wife  of  a  lessor  of  an  apart- 
ment against  a  vendor,  for  an  assault  In  entering 
tbe  apartment  against  her  will  to  take  away  the 
property  in  the  possession  of  a  tenant,  under  a  con- 
ditional sale  coQtract,  providing  that  the  vendor 
on  default  might  enter  the  premises  and  take  pos- 
Bession  without  being  liable  to  trespass,  it  was  held 
that  the  party  In  charge  of  the  premises  had  a 
right  to  resist  the  entrance  after  requesting  bim  to 
wait  a  short  time  until  she  could  see  the  tenant. 
Drury  v.  Hervey,  126  Mass.  619. 

d2  L.  R.  A. 


in.  Forfeltwre, 

a.  Bv  vendor^  cf  money  received, 

Ab  to  forfeiture  by  vendor  of  money  received, 
see  supra,  II.,a. 

A  forfeiture  by  vendor  of  money  rsoelved  was 
not  necessary  to  recover  possession.  Duke  v. 
Schacklef  ord,  60  Mias.  6BB,  tupro.  I.,  d. 

Where  tbe  contract  did  not  so  provide.  Fair* 
banks  v.  MaUoy,  16  111.  App.  277,  supra,  I.,  d. 

And  where  It  was  beld  that  tbe  remedy  must  be 
sought!  elsewhere.  Tblrlby  v.  Baint>ow,  IB  Mich. 
164,  supra,  I.,  d. 

And  where  tbe  action  was  in  detinue.  McOlnnia 
V.  Savage,  29  W.  Ya.  868,  supra,  I.,  d. 

And  where  tbe  contract  provided  that  tbe  money 
paid  was  for  tbe  use  of  tbe  chatteL  Wheeler  &  W. 
Mfg.  Go.  V.  Jacobs,  2  Misc.  288,  and  Hegler  y.  1Bddy« 
68  GbL  097,  supra,  I.«  d. 

But  a  forfeiture  by  vendor  was  necessary  to  re- 
cover possession.  Ketobum  v.  Brennan,  68  Miss. 
606,  supra,  I.,  d. 

And  a  forfeiture  by  vendor  of  money  received 
was  necessary  In  replevin.  Hamilton  v.  Singer 
Mfg.  Go.  64  111.  8ro,  supra,  L,  d. 

Tbe  vendor  may  be  required  to  return  money 
received.    Levan  v.  Wllten,  186  Pa.  61,  supra^  H.,  b. 

As  to  a  forfeiture  under  tbe  statute  by  vendor 
of  money  received,  see  Jenks  y.  Howe  Sewing 
Macb.  Oa  84  La.  Ann.  1211:  Smith  v.  Wood,  68  Yt. 
68A,  and  Boberts  v.  Hunt,  61  Yt.  612,  and  French  v. 
Osmer,  67  Yt^  487,  supra,  II.,  b;  GaldweU  y.  Singer 
Mfg.  Ck>.  7  Ohio.  C.  C.  400,  and  Weil  v.  State,  40 
Ohio  St.  480,  and  Go  wan  v.  Singer  Mfg.  Ck>.  92Tenn« 
876,  and  Liegerman  v.  Puckett.  04  Tenn.  278,  <t^ra, 
V. 

Forfeiture  by  vender  of  money  received  was  not 
decided.   Fleok  v.  Warner,  26  Kan.  492,  supra,  L,  d. 

b.  By  purchaser,  of  money  paid. 

As  to  a  forfeiture  by  purchaser  of  money  pald« 
see  supra,  II.,  a.  And  see  Six  parte  Orawcour,  L. 
B.  9  Ch.  Div.  419,  supra,  IL,  b. 

That  forfeiture  was  not  decided.  West  v.  Bolton« 
4  Yt  668,  supra,  IL,  b. 

Purchaser  did  not  forfeit  the  money  paid,  where 
the  contract  did  not  so  provide.  Miller  y.  Steen, 
80  Oal.  402, 80  Am.  Dec.  124,  supra,  n.,  b. 

Purchaser  did  not  forfeit  money  paid  where  ven- 
dor brought  replevin  and  tbe  purchaser  was  a  mar- 
ried woman.  Meagher  v.  HoUenberg,  9  Lea,  808, 
supra^  I.,  d. 

Purchaser  did  not  forfeit  money  paid  where 
time  was  not  of  tbe  essence  of  the  contract,  Taylor 
V.  Ftnley,  48  Yt.  78,  supra^  n.,  b. 

lY.  BeseissioTi. 

A  rescission  is  not  by  retaking.  Fairbanks  y. 
Malloy,  16  111.  App.  277,  supra,  I.,  d. 

A  rescifision  entitles  to  return  of  purchase  money. 
Miller  V.  Steen,  80  CaL  402, 89  AuL  Bep.  124,  ntpro, 
n.,  b 
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whetber  it  was  by  consent  or  adversely,  exer- 
cising tbeir  own  right  of  election,  and  by  that 
act  the  CDtire  contract  was  at  an  end,  and  all 
rights  of  either  party  thereunder  were  sus- 
pended and  terminated. 

CampbeU  Printing- Prea  d  2ffg.  Ch,  ▼. 
Hickok,  140  Pa.  290;  Seott  ▼.  Eough,  161  Pa. 

eso. 

Dean,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs  were  manufacturers  of  agri- 
cultural implements.  The  defendant  traveled 
from  place  to  place,  threshing  farmers'  crops. 


On  the  2d  of  September,  1889,  tbe  plain- 
tiffs put  in  defendant's  poasession  a  tracdon 
engine  and  thresher,  he  to  use  the  same  with 
care  and  keep  in  good  order.  The  contract 
was  one  of  hiring  or  bailment.  As  the  parties 
evidently  intends  the  event  should  be  an  ab- 
solute purchase,  for  security  the  vendors  re- 
tained the  Utle  until  final  payment  of  Uie 
hire.  The  sum  of  the  hire  was  the  price  of  the 
machine.  — 11 ,  700, — to  be  paid  as  follows:  On 
delivery,  $750;  on  the  1st  of  January,  1890, 
$31  ft. 67,  with  interest;  and  alike  sum  on  the  Ist 
of  January,  1891,  and  1892,  with  interest.  As 
collateral,  "to  secure   the   payment  of  said 


And  a  resolflBioo  to  not  neoesoary  to  maintain  a 
reple^n  by  the  vendor.  Duke  v.  8hackleford«  fi6 
Hiss.  6Se,  wiprcL^  L.  d. 

And  a  resclsBion  Is  prevented  bj  aooeptinar 
money.    Gibbons  v.  Luke,  87  Hun,  676.  fuprti.  L,  d. 

As  to  a  resclBBion  being  a  condition  precedent  to 
obtain  poesenlon,  see  Ketobum  v.  Brennan,  68 
MIflB.  600,  mtpra,  L,  d. 

As  to  a  resctosion  by  sorrenderlnff  notes  In  order 
to  maintain  trover,  see  Johnston  v.  Whlttemore,97 
Mich.  468.  w^nu  L,  d. 

As  to  a  resclolon  by  vetaklnff  possession,  see  tu- 
pra,L,a,c;IL,a. 

y.  iSto^vtory  provMons  as  to  TUfiU»  and  rtimedte$. 

In  some  of  the  states  the  rights  of  the  vendor 
and  vendee  in  oondltioaal  sales  are  controlled  by 
tbe  statutes,  which  must  be  strictly  followed. 

The  purchaser  was  allowed  a  recovery  In  conver- 
sion, where  tbe  vendor  took  possession  of  chattels 
under  a  contract  in  the  form  of  a  lease,  provldioff 
on  full  payment  for  tbe  use  that  tbe  leesor  would 
sell  by  bUl  of  sale,  and  that  the  lessor  might  re- 
sume possession  on  default,  and  the  vendor  did  not 
comply  with  the  requirements  of  Mass.  Stat.  1884, 
obap.  818,  providing  that  a  statement  most  be 
given  to  the  vendee  of  the  balance  due  on  taking 
posaosstoD  by  the  vendor;  and  the  vendee  may  re- 
deem within  fifteen  days  thereafter.  Whether  the 
provtolons  of  the  statutes  could  be  waived  was  not 
decided.   Lee  v.  Gorham,  165  Mass.  180. 

Aod  the  vendee  recovered  in  trover  from  the 
vendor  where  In  a  few  days  after  default,  in  the 
absence  of  the  vendee,  the  vendor  took  posses- 
sion of  the  chattel  sold  on  conditional  sale,  and 
kept  the  same  about  six  weeks  and  resold  the  same 
at  private  sale,  as  the  vendor  must  comply  with 
Vt.  act.  No.  96.  Act.  1884, 1  6,  providing  that  the 
vendor  may  retake  poasession  after  thirty  days 
from  default  and  sell  at  public  auction,  giving  the 
vendee  ten  days  previous  to  the  sale  to  redeem. 
Smith  V.  Wood,  68  VL  684;  Boberts  v.  Hunt,  61  Vt. 
«12. 

In  a  suit  by  a  purchaser  under  Ohio  act  May  4, 
1886,  to  recover  from  the  vendor  the  money  paid 
after  retaking  the  machine.  It  was  no  defense  that 
at  tbe  time  of  a  contract  of  conditiooal  sale  tbe 
vendor  took  a  chattel  mortgage,  as  no  make- 
abift  should  be  allowed  to  avoid  the  statute. 
There  would  have  been  no  trouble  if  the  vendor 
had  hrouyht  an  action  of  replevin.  Oaldwell  v. 
Singer  Mfg.  Go.  7  Ohio,  C.  a  480. 

Ohio  Laws.  288  (May  4,  1886),  providing  that  the 
vendor  shall  be  guilty  of  a  misdemeanor  on  retak- 
ing the  chattel  sold  on  conditional  sale,  without 
refunding  tie  sum  naid  after  deducting  a  reasona^ 
ble  use  not  to  exceed  60  per  cent,  to  not  unconsti- 
tutional in  impairing  the  obligation  of  contraota, 
or  transrerring  property  against  the  owner's  con- 
sent, or  depriving  a  party  of  hto  remedy  by  due 
course  of  law,  or  an  attempt  by  penal  enactment 
to  assist  In  the  collection  of  a  debt;  and  is  not  in- 
valid because  no  method  to  provided  for  dutarmlu- 

8d  L.  a  A. 


Ing  the  amount  of  compensation.   Well  v.  State, 
46  Ohio  St  460. 

In  French  v.  Osmer,  67  Vt.  427,  it  was  said  that 
Vt.  act  1884,  In  regard  to  conditional  salea,  provid- 
ing that  after  thirty  days  from  the  time  of  condi- 
tion broken  the  vendor  may  cause  the  property  to 
be  taken  and  sold  at  public  auction  by  a  public  off- 
flcer,  does  not  alter  the  title  of  the  vendor  or 
make  him  a  mere  security  holder.  If  the  vendor 
wishes  to  sell  he  must  proceed  according  to  tbe 
statutes. 

The  purchaser  of  a  chattel  was  allowed  a  recov- 
ery of  the  purchase  money  paid  under  a  lease 
where  the  vendor  had  taken  the  property  In  re- 
plevin and  had  not  complied  with  Tenn.  act  1886, 
chap.  8L,  providing  that  the  vendor  having  re- 
gamed  pomession  on  default  shall  within  ten  days 
advertise  the  property  for  sale  and  with  the  pro- 
ceeds satisfy  hto  claim  and  expenses,  and  pay 
the  remainder  to  the  purchaser  unless  such  sale  to 
waived  by  the  purchaser  and  seller.  The  vendor 
was  not  allowed  to  set  off  the  value  of  the  use  of 
the  machine  for,  from  the  nature  of  the  contract 
and  as  matter  of  law,  the  vendee  was  entitled  to 
uee  the  machine  as  her  own  property.  Oowan  v. 
Singer  Mfg.  Co.  (ttTenn.  876. 

But  under  thto  statute  the  purchaser  oould  not 
recover  until  after  ten  days  from  the  determina- 
tion of  a  replevin  suit  where  the  right  to  the  pos- 
session was  contested.  The  act  was  intended  to  ap- 
ply where  there  was  no  oontest.  Uegerman  v. 
Pucket,  IM  Tenn.  278^ 

The  purchaser  was  refused  a  recovery  In  trespass 
where  the  purchaser  on  Instalment  under  a  con- 
tract as  a  lease  delivered  the  attachments  of  the 
machine  to  the  agent  and  permitted  him  to  take 
the  machine  away,  as  La.  act,  62  Sx.  Sees.  1877,  pro- 
viding that  such  contracts  shall  be  considered  as 
contracts  of  sale  and  enforceable  only  by  exercise 
of  the  vendor's  privilege,  and  forbidding  under 
penalties  the  enforcement  of  an  agreement  that 
the  vendor  might  retake  the  property  without  Ju- 
dicial process,  did  not  apply  in  such  a  casOb  Jenks 
V.  Howe  Sewing  Mach.  Go.  84  La.  Ann.  124L 

The  vendor  was  allowed  a  recovery  ot  possession 
as  against  the  purchaser,  where  the  contract  of 
sale  was  an  oral  agreement,  as  N.  C  Code,  I W^ 
providing  that  aU  conditional  eales  of  personal 
property  m  which  tbe  title  is  retained  by  the  bar- 
gam  or  shall  be  reduced  to  writing  and  regtotered, 
was  only  intended  to  apply  to  third  partiea.  Butts 
V.  Screws.  06  N.  C.  216. 

But  the  vendor  was  refuned  a  recovery  on  pur- 
chase-money notes,  where  he  had  taken  the  prop- 
erty kwck  and  rew}ld  the  Mime,  and  the  contract 
was  In  the  form  of  notes  which  were  unconditional, 
and  a  deed  which  was  conditional  and  void  under 
Me.  Rev.  Stat.  chap.  Ill,  I  6,  providing  that  no 
agreement  that  personal  property  sold  to  another 
for  which  the  note  to  given  shall  remain  tbe  prop- 
erty of  the  payee  until  the  note  to  paid,  to  valid 
unless  It  to  made  and  signed  as  a  part  of  the  note, 
and  the  purchaser  was  entitled  to  a  credit  upon  the 


Seakor  ft  Beerbb  ▼.  McLaughlih 
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^eotal,**  the  defendant  executed  and  delivered 
"to  plaintiffs  a  judgment  bond  of  same  date,  in 
ithe  penal  sum  of  $1,900,  conditioned  for  the 
payment  of  the  three  instalments,  with  interest, 
>and  fori  her  stated:  "This  bond  is  given  as  col- 
lateral to  secure  the  rentals  for  certain  machines 
leased  by  obligor  from  obligees."  The  first 
payment  of  $750  was  made,  and  the  defendant 
took  possession  of  the  machine,  and  used  it  in 
'threshing  the  crop  of  1889.  Some  time  before 
"the  1st  of  January,  1890,  the  defendant  in 
formed  Beanor,  one  of  the  Diaintiffs,  that  he 
ivoald  be  unable  to  pay  the  first  instalment  of 
-^316.67.  On  that  day,  Seanor  called  on  de- 
fendant, and  demanded  payment,  who  again 


told  him  he  was  not  able  to  pay,  and  that  Sea 
nor  should  take  the  machine  away.  Seanor 
then  examined  it,  and  the  same  evening  ar- 
ranged to  hare  it  removed.  Defendant  de- 
manded his  bond,  or  a  receipt  for  it,  before 
the  machine  was  taken  away;  but  Seanor  re- 
fused to  give  either,  and,  early  on  the  morning 
of  the  8d  of  January,  removed  it.  ^fter  tak- 
ing the  machine,  on  the  same  day,  plain titfs 
confessed  Judgment  on  the  bond,  and  issued 
execution  for  tbe  first  instalment.  On  petition 
and  affidavit  of  defendant,  the  court  opened 
the  Judgment,  and  awarded  an  issue.  At  the 
trial  the  facts  were,  in  substance,  as  we  have 
stated  tbeoL    The  court  below  was  of  tbe 


•notes  for  the  surplus  from  tbe  proceeds  of  tbe  sale 
«boye  the  amount  of  the  notes.  Tbe  loferenoe 
from  tbe  evidenoe  In  this  case  is  that  the  vendor 
«bould  retake  tbe  property  and  account  for  its 
'TaJoeu   Holt  v.  Koowlton,  86  Me.  420. 

VL  WaHfer, 

In  OOLS  V.  flnrn  after  default  of  payment  of  an 
teatalment  for  tbe  purcbase  price  of  a  chattel,  as 
«liown  by  a  rent  note,  the  contract  was  voidable  at 
^e  election  of  tbe  vendor  and  tbe  extension  of  tbe 
<lme  of  payment  after  such  default  prevented  tbe 
vendor  from  seeking  tbe  goods  during  such  exten- 
•alon.  Tbe  contract  In  this  case  provided  that  the 
-vendor  '^reserves  the  right  to  give  more  time  than 
<liat  agreed  upon,  if  it  suits  his  views,  without  vio- 
iflating  this  contract  by  such  extension  of  time.** 
3at  this  clause  was  not  passed  upon  by  tbe  court 

Tbe  same  was  held  in  KimtwU  v.  ffaruom,  61 M. 
fi.  818,  where  time  was  extended  and  no  demand 
*was  made  for  tbe  money  or  for  tbe  property. 

A  forfeiture  in  a  contract  of  sale  of  personal 
iproperty  to  be  paid  for  in  instalments  is  waived 
iby  the  seller  after  a  default  making  a  new  contract 
with  the  original  purchaser,  and  others,  and  re- 
'^eiving  payments  of  tbe  instalments  then  due, 
l>ut  one  waiver  is  not  evidence  of  another  subse- 
•^ueot  one.    Hill  v.  Townsend,  89  Ala.  286. 

In  Taylor  v.  FInley,  48  Yt.  78,  It  was  said  that  If 
<Che  contract  was  such  that  a  single  omission  to  pay 
the  note  at  maturity  would  entitle  tbe  seller  to 
treat  tbe  contract  as  forfeited,  other  questions 
snigbt  arise  as  to  the  receipt  of  partial  payments 
•operating  as  a  waiver  of  prior  forfeitures  arising 
from  default.  Tbe  party  entitled  to  forfeiture 
loses  it  by  not  electing  in  time  to  take  the  benefit 
•of  it. 

In  Aultman  v.  Mallory,  5  Neb.  178,  S5  Am.  Bep. 
-478,  tt  was  said  that  if  tbe  vendor  delivers  property 
to  the  vendee  conditionally,  and  afterwards  waives 
ills  right  to  tbe  title,  he  cannot  afterwards  main- 
tain an  action  of  replevin  to  recover  possession. 

Electing  to  take  an  order  of  sale  is  not  a  waiver 
of  rtghc  to  recover  in  the  same  suit  in  replevin. 
.Keitt  V.  Counts,  15  8.  C.  488.  supra,  L,  d. 

And  nonsuit  after  attaching  property  is  not  a 
waiver  of  the  rlirht  of  posscosion.   Matthews  v.  Lu- 
•oia,  66  Vt.  806,  nupro,  IL,  b. 

A  waiver  of  previous  demand  is  made  by  accept- 
ing payment  after  default.  Gibbons  v.  Luke,  87 
Hun,  676.  tuttra^ !»,  d. 

But  a  waiver  of  forfeiture  is  not  made  by  accept- 
ing fwrt  payment  after  default.  Matthews  v.  Lu- 
cia, gUpHL 

A  waiver  of  right  of  possession  is  not  made  by 
accepting  part  payment,    Qumn  v.  Parke  &  L. 
Macb.  Ca  6  Wash.  S78.  mpra^  XL,  b;  Hegler  v.  Eddy, 
f  68  ChI.  667,  supra,  I.,  d. 

As  to  electing  to  le^y  preventing  a  recovery  on 
debt^  tee  supra,  I.,  a. 

Ab  to  electing  to  retake  affecting  a  recovery  of 
purchase  money,  see  ntpra^  L,  a.  | 
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As  to  a  waiver  by  negotiating  notes  being  a  bar 
to  recovery  of  possession,  see  Helnbockle  v.  Ziig- 
baum,  5  Mont  844, 61  Am.  Bep.  60.  auirra^  L,  d. 

As  to  a  waiver  by  an  extensioQ  of  time  not  a 
consideration  for  a  new  note,  see  Sinker  v«  Green, 
118  Ind.  864,  and  Green  v.  Sinker,  186  Ind.  484,  supra, 
I.,a. 

As  to  a  waiver  by  extension  of  time  of  affecting 
replevin,  see  Bunker  v.  MoKinney,  68  Me.  6»,  tU' 
pro,  L,  d. 

As  to  a  waiver  t^  an  extension  affecting  a  foiw 
feiture  of  right  to  possession,  see  Hutcbings  v. 
Munger,  41 N.  Y.  166,  Kupro,  II.,  b. 

As  to  a  waiver  by  laches  preventing  recovery  and 
trover,  see  Gorham  v.  floiden,  79  Me.  817,  supra, 
L,d. 

As  to  a  waiver  by  laches  not  decided,  see  Knox  v. 
Perkins,  16  Gray,  689,  supra,  L,  d. 

As  to,  enforcing  contracts  after  an  extension, 
see  Earle  v.  Robinson,  91  Hun,  883, 8upr<u  L,  a. 

As  to  extension,  see  Levan  v.  Wilten,  186  Pa.  61« 
suptxi,IL,  b. 

Tbe  vendor  may  waive  tbe  forfeiture.  Blssell  v. 
Blssell,  4  N.  Y.  Week.  Dig.  888,  supra,  L,  o. 

TIL  Eleetlofi  <if  remedy  tmdtr  ooniracU 

Election  by  taking  a  chattel  mortgage  makes  the 
sale  absolute.  McCormUsk  Harvesttiig  Macb.  Go. 
V.  Lewis,  68  Kan.  888.  supra,  L,  a. 

Attempting  to  enforce  a  purobase^money  note 
by  attachment,  and  then  filing  a  claim  agaiitet  tbe 
purcbaser*s  estate  in  insolvency,  prevent  recovery 
of  possession.  Crompton  v.  Beach,  68  Oonn.  26,  16 
L.  B.  A.  187,supni,  L,  d. 

So,  suit  and  attachment  prevent  taking  posses- 
sion.  Bailey  v.  Hervey,  136  Mass.  172,  supra,  II.,  b. 

So,  suit  on  notes,  levy  and  sale,  prevent  detinue. 
Montgomery  lion  Worka  v.  Smith,  98  Ala.  644,  su- 
pra,  Im  d. 

A  suit  on  tbe  purchase-money  note  prevents  re- 
covery of  possession.  Button  v.  Trader,  76  Mloh. 
286,  supra,  L.d. 

Foreclosing  security  prevents  recovery  of  poa- 
seasion.  Parke  &  L.  Oo.  v.  White  Blver  Lumber 
Go.  101  Gal.  87,  mtpra^  L,  d. 

Replevin  prevents  an  order  of  aale  foreclosing 
lien.  GampbeU  Printmg-Press  &  Mfg.  Ga  v. Walker, 
48  Hun,  448,  nupro,  L.  e. 

Other  cases  bold  that  an  election  by  suit  on  note 
does  not  prevent  retaking  possession.  Matthews 
V.  Lucia,  66  y  t  808,  and  3oot  v.  Lord,  28  Vt.  668, 
ntpra^  n.,  b. 

Proving  claim  against  insolvent  estate  does  not 
prevent  taking  possession.  Knox  v.  Perkins,  16 
Gray,  629,  tupra,  II.,  b. 

As  to  election  by  retaking,  affecting  an  action 
for  tbe  purcbase  price,  see  gupnu  L,  a. 

As  to  an  election  by  suit,  alternative  remedy,  see 
McRea  v.  Merritleld,  48  Ark.  160,  aupra,  L,  d. 

As  to  an  electon  by  taking  Judgment  of  order  of 
sale  in  replevin,  see  Keitt  v.  Counts,  16  a  C.  48a 
ittpra«  L,  d.  *»  Z. 
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opinion  that — (1)  The  rights  of  the  parties 
were  to  be  determined  by  the  written  contract 
between  them,  the  lease,  and  the  bond;  (3)  that, 
on  default  of  payment  of  any  instalment,  plain- 
tiffs could  enter  judgment  and  collect  by  exe- 
cution,  or  rescind  the  contract  and  repossess 
themselves  of  the  machine,  but  could  not  adopt 
both  remedies;  (8)  that  the  undisputed  evidence 
showed  a  rescission  of  the  contract,  and  there- 
after defendant  was  no  loneer  answerable  on 
the  bond.  Therefore  a  verdict  was  directed 
for  defendant.  From  the  judgment  entered, 
plaintiffs  press  this  appeal. 

The  merit  of  the  assignments  of  error  de- 
pends solely  on  whether  the  construction  given 
by  the  learned  judge  of  the  court  below  to  the 
written  contract,  as  set  out  in  the  lease  and 
bond,  was  right.  The  contract  was  to  pass 
the  possession  of  the  machine  to  the  defendant, 
and  to  make  secure  the  payment  of  its  value 
to  the  plaintiffs.  Its  value,  as  fixed  by  bnoth 
parties,  was  $1,700.  It  is  fair  to  presume  the 
plaintiffs  intended  by  the  contract  to  get  this 
sum  once,  and  that  defendant  did  not  intend  to 
pay  it,  or  any  part  of  it,  twice.  Parties  may, 
in  contracting,  provide  penalties  for  noo  per- 
formance, but,  unless  they  do  so  in  unmistak- 
able language,  courts  wilf  not  insert  them.  In 
the  lease,  after  specifying  the  three  instalments 
and  their  dates  of  payment,  the  defendant  im- 
mediately said:  "And,  as  collateral  to  secure 
the  payment  of  said  rentals.  I  have  executed 
and  delivered  .  .  .  my  judnnent  bond,  of 
even  date  herewith."  Then  almost  the  last 
words  of  the  bond  are:  "This  bond  is  given  as 
collateral  to  secure  the  rentals."  The  princi- 
pal obligation  by  the  contract  was  to  pav,  for 
the  machine,  $816.67,  with  interest,  on  the  Ist 
of  January  of  the  three  following  years;  and 
**if  default  be  made  in  said  payments,  .  .  . 
they,  said  Seanor  ^  Bierer,  or  their  agent,  may 
resume  actual  possession  of  the  same;  and  I 
hereby  further  authorize  and  empower  the 
said  Seanor  &  Bierer  ...  to  enter  the 
premises  wherever  said  machines  may  be,  and 
take  and  carry  them  away."  This  was  prima- 
rily the  obligation  to  ^pay,  and  the  remedy  to 
enforce  payment  Plaintiffs  retained  title  to 
the  chattel,  with  the  right  to  resume  possession 
in  default  of  payment  of  the  hire.  Then  the 
Judgment  bond  is  given,  in  express  terms,  as  a 
security  collateral  to  the  performance  of  this 
principal  obligation.  There  is  no  technical 
legal  definition  of  the  word  "collateral,"  dis- 
tinct from  its  common  signification.  It  is  an 
additional  security  for  the  performance  of  the 
principal  obligation,  and,  on  the  discharge  of 
the  latter,  it  is  to  be  surrendered.  Therefore, 
the  plaintiffs  had  two  distinct  remedies,  either 
of  which  they  might  adopt  to  enforce  their 
right.  They  parted  with  the  possession  of  the 
machine  at  the  price  of  $1,700;  $760  of  this  to 
be  paid  in  hand,  which  they  received.  They 
still  retain  title,  with  the  right  to  resume  pos- 
session on  default  in  either  payment  of  $816.67. 
But,  the  subject  of  the  contract  being  a  mov- 
able chattel,  and  this  security  being,  at  best, 
little  more  than  a  chattel  mortgage,  thev  took 
a  personal  judgment  bond,  with  power  of  attor- 
ney to  enter  it  and  confess  judgment  in  any 
court  of  record  of  the  United  States  or  else- 
where, as  collateral  to  the  original  obligation. 
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Either  remedy  was  complete  in  itself,  and  the- 
plaintiffs,  on  default,  could  adopt  either;  but 
they  were   not   cumulative. — they  could  not 
adopt  both, — unless  it  was  plainlyjjexpressed  ii> 
the  contract,  or  a  necessary  implication  froiD- 
its  terms.    The  words  of  this  contract  nega- 
tive such  a  construction.    The  defendant  stip- 
ulates that  "if  default  be  made  in  said  pay- 
ments or  any  of  them,  .  .  .  then,  in  that  case.. 
I  hereby  covenant  and  agree  to  return  said  ma- 
chines to  said  Seanor  &  Bierer,  and  that  they 
...  or  their  agent  may  resume  actual  posses- 
sion of  the  same."    That  was  the  penalty  for 
default  of  the  primary  obligation,  and  repos- 
session of  the  machine  the  dischar^  of  it.    Oi» 
default  of  payment,  the   plaintiffs  were  not 
bound  to  accept  the  machine  or  take  possessioi^ 
of  it;  they  could  have  entered  a  judgment  oi» 
the  bond,  levied  on  the  machine  and  any  other 
property  of  the  defendant,  in  satisfaction  of 
their  demand.    But  they  rescinded  the  con- 
tract by  retaking  into  their  possession  the  sub- 
ject of  it,  which  they  had  a  right  to  do,  and 
then  Immediately  entered  their  bond,  and  is- 
sued execution  to  levy  on  other  property  of 
defendant,  which  they  had  no  ri^ht  to  do  for 
the  contract  or  obligation  to  which  the  bond 
was  collateral  no  longer  existed.     It  ought  to 
have  been  surrendered  to  defendant  when  he 
demanded  it,  at  the  time  plaintiffs  took  away 
the  machine. 

The  oontxact  in  this  case  is  not  essentially 
different  from  those  in  Campbell  Printing' 
Prem  d  Mfg.  Co.  v.  Eiekok,  140  Pa.  290,  and 
aeoti  V.  Hough,  151  Pa.  680.  in  both  of  which 
cases  we  held  that  the  remedies  were  distinct., 
and  not  cumulative.  If  the  bailor  rescinded 
bv  repossessing  himself  of  the  property,  tho> 
right  of  personal  action  against  the  bailee 


at  an  eod.    That  the  words  "rescission"  or 
"rescind"  do  not  occur  in  this  contract  te  not 
material.    Rescission  is  a  fact    The   word 
itself  may  be  used  by  the  contracting  partie* 
to  Indicate  the  right,  but  other  words  may  be 
adopted  to  point  out  that  course  of  conduct  of 
the  parties  which  shall  constitute  the  fact  of  re- 
scission.   The  decision  in  Campbell  Printing 
Presi  db  Mfg,  Co,  v.  Eiehok,  wpra,  was  bas^l 
on  the  stipulation  of  the  contract  that  the  lessor 
had  the  right,  on  lessee's  failure  to  pay  any 
instalment,  to  repossess  himself  of  the  property;, 
and,  having  exercised  this  right,  the  contract 
was  rescinded  in  fact,  and  there  was  an  end  of 
personal  obligation  on  part  of  lessee.    While- 
the  word  "rescinded"  is  used  in  that  contract, 
the  right  to  rescind  and  the  act  necessary  to  i^ 
rescission  are  plainly  expressed  without  it,  and 
the  interpretation  was  fully  warranted,  even  if 
the  word  bad  not  been  used.    Here  the  plain- 
tiffs, in  effect,  in  their  contract,  stipulated  that 
on  default  of  payment  of  rental,  they  should 
have  the  right  to  take  the  machine  back  uy 
make  good  the  default.    There  was  default, 
and,  b^ause  of  it,  they  took  back  the  machine. 
This   was  both  a  right  to  rescind,  and  the 
exercise  of  the  right  or  a  rescission  in  fact 
The  construction  put  upon  the  whole  contract 
by  the  learned  judge  of  the  court  below  wa» 
right 

Therefore   the     assignments  of   error  are 
overruled,  and  the  Judgment  is  a  firmed. 
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IOWA  SUPREME  COURT. 


lin.  Artie  GOODWIN. 

V, 

PROVIDENT  SAVINGS  LIFE  ASSUR- 
ANCE SOCIETY  OF  NEW  YORK, 
4»A 


(........lows. 


.) 


1.  AeUkmeinaiiiiunmuieepoIleymak- 
ing  it  Incontesteble  exoept  for  fraud  in 
procurlDir  It  after  two  yearn  from  its  date  will 
control  an  agreement  In  the  application  that 
death  by  suicide  la  not  coyered  by  the  policy  so 
that  such  death  after  the  expiration  of  that  pe- 
riod will  not  defeat  liability  on  the  policy. 

2.  The  l»wa  of  the  state  where  m  eon- 
traet  is  made  are«  in  the  absence  of  proof  to 
the  contrary,  presumed  to  be  the  same  as  those 
of  the  state  where  it  is  sought  to  be  enforced. 

8.  Volnaaee  of  laws  of  a  forel|ni  state 

which  do  not  purport  to  have  been  published  un- 
der authority  of  its  legislature,  and  are  not  shown 
to  be  commonly  admitted  as  eyldence  of  such 
laws  In  that  state,  are  not  Admissible  to  prove 
saoh  laws  in  Iowa. 

4.  False  representations  or  warranties 

In  an  application  for  insurance  cannot  be  relied 
on  by  the  insurer  if  a  copy  of  the  applicatioo  is 
not  attached  to  the  policy  as  requited  by  Mc- 
Gialn*s  Code,  1 1788. 

6.  A  copy  of  an  applieatlon  for  re- 
newal or  reinstatement  of  a  policy  must  be  an- 
nexed to  it  to  enable  the  Insurer  to  rely  on  f^lse 
statements  therein  under  McClaln's  Code,  1 1788. 

6.  Ezeentlngf  in  one  state  a  reinstate- 
ment of  a  poliejr  osade  in  another  state 

will  not  remove  the  policy  from  its  character  as 
H  contract  of  the  state  where  It  was  originally 
executed. 

7*  An  insnraaee  poliey  eannot  be  ean- 
eeled  for  failure  ttttomply  with  a  notice  which 
was  misdlreotod  aod^vas  returned  to  the  insurer 
without  reaching  th«<nsured. 

S*  I>eelaration»ef  an  insured  person  as 
to  forfeiture  of  the  polioy  are  not  binding  on  the 
beoefloiary. 

9.  €>Tml  notice  to  a  general  agent  of  an 

tnaurance  company  of  cliange  of  address  of  the 
tnaured,  given  upon  thestreet,i8sufflcient  to  bind 
the  company. 

10*  Notloeofehaage  of  address  of  the  In- 
sored,  given  to  one  authorized  to  collect  pre- 
miums, Is  binding  on  the  company. 

11«  There  is  no  presumption  that  the 
addressee  of  a  letter  .recelTed  it  from 
the  fact  that  It  was  not  returned  to  the  sender  if 
it  was  not  directed  to  the  place  in  which  the  ad- 
dressee resided  at  the  time. 

18.  The  burden  of  showing  that  the 
amonntof  insarano^  piM>wiimi#i^imi,ni|. 
ed  is  correct  is  upon  the  insurer  w  here  the  pol- 
icy requires  payment  of  a  certain  sum  **less  the 
return  premiums  awarded.** 

18*  That  an  insurance  poUcar  is  renew- 
able from  quarter  to  quarter  instead  of  being 
for  a  period  of  years  upon  condition  of  payment 


of  premiums  does  not  withdraw  It  from  the  oi^ 
eratlon  of  the  ordinary  rules  applicable  to  life  in- 
surance contracts. 
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APPEAL  by  defendant  from  a  lodgment  of 
the  Superior  Court  of  Cedar  Rapids  in  fa- 
vor of  plidntiff  in  an  action  to  recover  the 
amount  alleged  to  be  due  on  a  policy  of  life  in- 
surance.   Affirmed^ 

The  facts  are  stated  in  the  opinion. 

Jf(Mfr«.  Hubbard  &  Dawlej  and  Mills 
&  Keeler  for  appellant 

Mr.  Charles  A«  Clark,  for  appellee: 

The  claim  is  incontestable  except  for  fraud* 
Suicide  is  clearly  cut  out  as  a  defense. 

Mareek  v.  Mutual  Reserve  Fund  L,  ABsa^ 
(Minn.)  64  N.  W.  68;  Thampian  t.  Phenix  Ins. 
Co.  186  U.  S.  297,  84  L.  ed.  418;  First  Nat. 
Bank  v.  Hartford  F.  Ins.  Co.  95  U.  8.  678,  24 
L.  ed.  568;  Grace  t.  American  C.  Ins.  Co.  101^ 
U.  S.  282.  27  L.  ed.  984;  Mouior  v.  American 
L.  Ins.  Co.  Ill  U.  S.  842,  28  L.  ed.  450:  Wads^ 
worth  V.  Jeu>elers  d  T.  Co.  182  N.  T.  548; 
Fitch  Y.  American  Popular  L.  Ins.  Co.  59  N. 
T.  572, 17  Am.  Rep.  872;  Hoffman  ▼.  u&na 
F.  Ins.  Co.  82  N.  Y.  418,  88  Am.  Dec.  887; 
Wrig?it  Y.  Mutual  Ben.  L.  Asso.  118  N.  Y. 
243,  6  L.  R.  A.  781;  1  May,  Ins.  §  174;  Cooke,. 
L.  Ins.  pp.  29,  80;  Richards,  Ins.  p  58. 

The  court  has  refused  to  give  liberal  effect 
to  a  clause  that  suit  must  be  commenced 
within  six  months  after  loss,  but  has  held  that 
clause  to  be  modified  by  other  provisions  in  th& 
policy  more  favorable  to  the  insured. 

mis  V.  Council  Bluffs  Ins.  Co.  64  Iowa» 
506;  Cart&r  v.  Humboldt  F.  Ins.  Co.  17  Iowa» 
460;  HewiU  v.  Watertawn  F.  Ins.  Co.  55  Iowa, 
824,  86  Am.  Rep.  174;  Bankhead  v.  Des  Moines 
Ins.  Co.  70  Iowa,  889. 

The  court  below  was  right  in  withdrawing 
from  the  jury  all  defenses  based  upon  the  ap- 
plication for  the  policy.  No  correct  or  full 
cony  of  the  application  was  annexed  to  the 
policy. 

1  McClain's  Code,  §  1788;  McConneU  v. 
Iowa  Mut.  Aid.  Asso.  79  Iowa,  760;  Cook  v. 
Federal  L.  Asso.  74  Iowa,  746;  Lewis  v.  Bur- 
lington Ins.  Co.  71  Iowa,  97;  BOis  v.  CauneU 
Bluffs  Ins.  Co.  64  Iowa,  507;  Dunbar  r.  Phenim 
Ins.  Co.  72  Wis.  497;  Cnited  States  v.  Insur- 

?ents  of  Pennsylvania,  2  U.  S.  2  Dall.  842,  1 
4.  ed.  407;  Cooke  v.  Vaughan,  4  Mees.  &  W. 
69:  Smith  v.  Penndl,  2  Dowl.  P.  C.  654;  West 
Winsted  Sav.  Bank  d  Bldg.  Asso.  v.  Ford,  27 
Conn.  282,  71  Am.  Dec.  66;  4  Am.  &  mg. 
£nc.  Law,  p.  146. 

The  presumption  is  that  the  statutes  of  New 
York,  both  as  to  the  requirement  that  a  copy 
of  the  application  shall  be  annexed  and  as  to 
the  provisions  estopping  the  company  where 
the  medical  examiner  sicns  a  certificate  of 
health,  are'.the  same  in  all  respects  as  the  stat- 
utes of  Iowa. 
Bean  v.  Briggs,  4  Iowa,  464;'  Crafts  v.  Cfark^ 


Note.— As  to  paid-up  and  nonrorfeltlofr  policies 
of  life  iosuiBDoe,  see  note  to  Northwestern  Mut.  L. 
Ins.  Co.  V.  Barbour  (Ky.)  15  L.  B.  A.  449. 

82  L.  a  A. 


As  to  proof  of  foreign  laws,  see  fMto  to  State  v. 
Behrman  (N.  C J  26  L.  B.  A.  44)BL 
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SI  Iowa,  77.  88  Iowa.  237:  Sayre  v.  W heeler, 
Z\  Iowa,  iri,  82  Iowa,  550;  StepheruY.  WU- 
liams^  46  Iowa,  540;  0/tvrch  v.  Oroasman,  40 
iowa,  444;  Webster  v.  Hurler,  50  Iowa,  215; 
^'eese  v.  t'armenf  Ins.  Co.  55  Iowa,  604;  Had- 
ley  V.  Qregttry,  67  Iowa,  157;  Slate  v.  Nedal, 
«9  Iowa.  478;  Leiber  y.  Union  P.  B.  Co.  40 
Iowa.  688. 

Tbe  burden  is  on  an  assessment  or  mutaal 
compnny  to  piove  what  the  true  and  correct 
amouDl  of  premium  is  and  to  prove  its  regu- 
4arity,  where  it  claims  a  fdrfeiture  on  the 
ground  of  nonpayment  of  such  premium.  ' 

S/teu  Y.  3fanachnheUs  Ben.  Asso.  160  Mass. 
291 ;  Mutual  Reserve  J^nd  L.  Asso.  ▼.  Hamlin, 
989  U.  S.  298.  85  L.  ed.  168;  Tolnn  v.  Western 
Mat.  Aid  Soe.  72  Iowa,  261;  Underwood  ▼. 
Iowa  l^gioii  of  Honor,  66  Iowa,  184:  Bates  v. 
Detroit  Mut.  Ben.  Asso.  51  Mich.  587;  2  May, 
Jn8.  S  557;  Apnew  v.  Ancient  Order  of  United 
Workmen,  17  Mo.  App.  254;  American  Mut. 
Aid  i>oc.  y.  Helbum,  85  Ky.  1;  Susquefianna 
Mf^t.  K  Ins.  Co.  V.  Oackeubneh,  116  Pa.  492; 
Niblack,  Ben.  Soc.  2d  ed.  §  477:  Thomas  y. 
W/ioUon.  81  Barb.  178:  2  Bacon,  Ben.  Boa  2d 
«d.  §  887;  Parifc  Mut.  Ins,  Co.  y.  Ouse,  49 
Mo  882,  8  Am.  Rep.  182. 

I^otice  must  be  given  in  the  absence  of  a 
statute,  where  tbe  amount  of  the  premium  is 
uncertain  owing  to  the  deduction  of  dividends 
or  pr(»fit8. 

Mutual  Reserve  Fund  L.  Asso.  v.  Hamlin, 
mipra;  Hot/ts  L.  Ins.  Co.  v.  Pierce,  76  111  426; 
Mayer  v.  Mutual  L.  Ins.  Co.  88  Iowa,  803. 18 
Am.  Rep  84:  Phanix  Mut.  L.  Ins.  Co.r.  Doster, 
106  U.  8.  80,  27  L.  ed.  65;  Eddy  v.  P?UB?nx 
Mut.  L.  Ins.  Co  65  N.  H.  27;  Manhattan  L. 
Ins.  Co.  V.  Smith,  44  Ohio  St.  168,  68  Am. 
Rep.  806. 

Express  admissions  of  facts  by  the  insured 
«re  not  admissible  against  tbe  beneficiary  after 
the  contract  of  insurance  is  made. 

2  May.  Ins.  g  579a;  Dial  v.  Valley  Mut  L. 
Asso.  29  8.  C.  660;  Union  0.  L.  Ins.  Co.  y. 
CheewT,  86  Ohio  St.  208,  88  Am.  Rep.  673; 
Bliss,  Ins.  6  888;  Rawls  y.  American  Mut.  L. 
Ins.  Co,  86  Barb.  857,  27  N.  T.  282,  84  Am. 
Dec.  280;  Washington  L.  Ins.  Co.  v.  Haney, 
10  Kan.  625;  Fraternal  Mut.  L.  Ins.  Co.  v. 
Applegate,  7  Ohio  8t  292. 

Reinstatement  is  not  a  new  contract  but  a 
revival  and  continuation  and  re-establishment 
of  the  original  contract. 

Lindscy  v.  Western  Mut.  Aid  Boc.  84  Iowa, 
^84;  Preneh  y.  Mutual  Beserve  Fund  L.  Asso. 
Ill  N.  C.  891. 

The  contract  did  not  provide  that  it  should 
4)e  void  or  should  cease  or  determine  by  reason 
of  tbe  nonpayment  of  renewal  premiums. 

In  the  absence  of  an  express  agreement  of 
this  character  a  policy  cannot  be  n)rfeited  for 
fiOQpavment. 

2  Bacon,  Ben.  Soc.  §  862;  2  May,  Ins.  8d  ed. 
^48;  Cooke,  Life  Ins.  ^5  94;  KnickerI)ocker  L. 
Ins.  Ok  v.  Norton,  96  U.  8.  242  24  L.  ed.  692; 
New  York  L.  Ins.  Co.  v.  Egglenton,  96  U.  S. 
C77.  24  L.  ed.  848;  Merriman  y.  Keystone  Mut. 
Ben.  Asso.  188  N.  Y.  128;  Darrow  v.  Family 
Fund  filtw.  116  N.  Y.  644,  6  L.  R.  A.  495; 
•Carter  v.  Brooklyn  L.  Ins.  Co.  110  N.  Y.  20; 
Kausal  y.  Minnesota  Farmeri  Mut.  F.  Ins. 
Asso  81  Minn.  17.  47  Am.  Rep.  776. 

The  company  was  bound  by  notice  to  the 
32  L.  R.  A. 


atrent  of  change  of  addwss  and  his  agreement 
to  note  the  change. 

Mai/er  v.  Mutual  L,  Ins.'  Co.  8^  Iowa,  305» 
18  Am.  Rep.  84:  Loughridgey.  Iowa  Life  d  & 
Asso.  Si  Iowa,  146;  Union  Mut.  L.  Ins,  Co.  y. 
Wilkinson,  80  U.  8.  18  Wall.  235,  dO  L.  ed. 
623;  1  May.  Ins.  gg  152.  156;  1  Bacoo,  MuL 
Ben.  8oc.  160;  New  York  L.  Ins.  Co.  y.  Bg^^ 
ton,  96  U.  8.  578.  24  L.  ed.  848. 

No  presumption  that  a  letter  reached  the  ad- 
dressee arises  unless  it  appears  that  tbe  perw>a 
addreeaed  resided  in  the  city  or  town  to  which 
the  letter  was  addressed. 

Henderson  y.  Carbondale  Coal  d  C.  Co.  140 
U.  8.  87,  85  L.  ed.  887;  HunOey  r.  WhiUiar. 
105  Mass.  492,  7  Am.  Rep.  686;  Bradoer,  Ev. 
p.  458;  Underbill,  Ev.  p.  847;  2  Whart.  Ey. 
gl828. 

To  enable  the  presumption  to  operate  It  Is  es- 
sential that  the  letter  should  be  addressed  with 
specific  correctness. 

8  Whart.  Ev.  g  1828;  Hastings  y.  BroM^ 
L.  Ins.  Co.  188  N.  Y.  477;  Phelan  y.  Northr 
western  Mut.  L.  Ins.  Co.  118  N.  Y.  147:  Oar- 
Ur  y.  Brooklyn  L.  Ins.  Co.  HON.  Y.  82;  Qar- 
reison  v.  Equitable  Mut.  Life  dk  K.  As90.  74 
Iowa,  421:  Garbutt  y.  CiUten^  Life  SB,  Asso. 
84  Iowa.  294;  Courtney  v.  United  States  Ma- 
sonic Ben.  Asso.  (Iowa)  68  N.  W.  288;  Phelan 
y.  Northwe^ern  Mut.  L.  Ins.  Go.  118  N.  Y. 
161. 

Deemer.  J.,  delivered  the  opinion  of  the 
court: 

On  the  16th  day  of  November,  1887,  the  de- 
fendant, a  corporation  doing  a  life  inauranoe 
business^  organized  and  having  its  priacipal 
place  in  the  state  of  New  York,  issued  a  pol- 
icy of  insurance  to  the  plaintiff  upon  the  life 
of  her  husband,  Matthew  Goodwin,  agreeing 
to  pay  her,  in  the  event  of  the  death  of  the  as- 
sured on  or  before  noon  of  the  16tb  day  of 
February,  1888,  the  sum  of  96.000.  The  policy 
was  issued  on  what  is  known  as  the  "renewable 
term  plan,**  a  method  of  insurance  originated 
by  Uie  president  of  the  defendant  company, 
and  first  used  in  tbe  year  1887.  By  the  terms 
of  the  contract,  the  defendant  agreed  to  renew 
and  extend  the  insurance,  during  each  succes- 
sive quarter  year  from  tbe  date  thereof,  upon 
the  payment,  on  or  before  the  16th  of  Febru- 
ary, May,  August,  and  November  in  each  suc- 
cessive year  during  the  life  of  the  assured,  of 
the  premiums  for  the  actual  age  attained,  in 
accordance  with  a  schedule  of  rates  printed  on 
the  back  of  the  policy,  less  the  return  premi- 
ums awarded  thereon.  Goodwin,  the  assured, 
died  by  his  own  hand  on  tbe  11  th  day  of  Novem- 
ber, 1891.  at  the  citj  of  Chicago,  in  the  state 
of  Illinois.  His  widow,  the  beneficiary  in  tbe 
policy,  brought  this  suit,  having  first  given 
notice,  and  made  the  proofs  of  death  required 
by  the  terms  of  the  policy.  Defendant  de- 
murred to  plain  tiff's  petition  because  there  was 
no  allegation  therein  thai  the  policy  had  been 
renewed  from  time  to  time  by  the  payment  of 
premiums,  and  because  the  action  was  prema- 
turely brought.  The  demurrer  was  sustained 
on  the  last  ground,  and  overruled  on  the  other; 
and  thereupon  plaintiff  filed  an  amended  and 
supplemental  petition,  avoiding  the  defect 
reached  by  the  demurrer,  and  pleading  anma 
other  matters  not  necessary  to  be  here  recited. 
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^The  defendant,  in  answer,  admitted  the  exe- 
"CntioD  of  the  policy,  and  iU  renewal  from  time 
to  time  down  to  May  16,  1891;  admitted  the 
•death  of  €k)odwin,  but  denied  tbat  the  policy 
was  in  force  at  the  time  of  his  death.    Defend- 
snt  fartber  pleaded,  as  a  second  dlTision  of  its 
trnswer,  that  the  assured  made  a  written  appli- 
-cation  for  insurance,  in  which  he  agreed  that 
^e  representations  therein  contained  should  be 
<»nstrued  as  warranties,  and  made  the  basis  for 
the  issuance  of  the  policy,  and  that  any  false 
answers  or  statements  should  avoid  the  policy. 
It  fartber  pleaded  that  Goodwin  represented  In 
this  application  that  he  was  in  sound  health, 
and  was  oot  then,  and  had  not  been,  intem* 
^rate  In  the  use  of  stimulants,  and  that  he 
stated  tbat  he  drank  occasionally,  but  never  to 
excess;   that  these  representations  were  false 
^and  untrue;  tbat  Goodwin  used  intoxicating 
liquors  habitually,  and  to  excess;  and  that  he 
made  the  representations  he  did  with  intent  to 
<ieceiTe  Uie  aefendant,  and  procure  the  policy 
in  suit.    Id  the  third  division  of  the  answer 
the  defendant  pleaded  other  false  and  untrue 
-statements  maae  by  Goodwin,  respecting  the 
place  of  his  birth  and  the  condition  or   his 
health,  which  need  not  be  more  particularly 
set  out     In  the  fourth  division  the  defendant 
pleaded  that  plaintiff  and  the  assured  wholly 
failed  and  neglected  to  pay  the  premiums  neces- 
sary to  he  paid  on  May  16,  1B91,  in  order  to 
Tenew  and  extend  the  insurance  from  and  after 
that  date,  and  that  the  policy  expired  at  that 
date  by  the  express  terms  thereof;  that  there- 
after, and  on  May  81,  1891,  Goodwin  applied 
for  reinstatement  in  the  defendant  company, 
and,  as  a  basis  thereof,  presented  a  health  cer- 
tificate, in    which,  among   other   things,  he 
stated  that  he  was  then  in  good  health  and  had 
been  since  May  16,  1891;  that,  in  truth  and  in 
fact,  Goodwin  was  not  in  good  healUi  and  free 
from  disease,  and  was  not  temperate  in  his 
habits,  when  he  made  the  certificate  of  health. 
The  fifth  division  pleaded  failure  of  Goodwin 
-or  plaintiff  to  pay  tie  quarterly  premium  due 
Auffust  16,  1891,  in  order  to  extend  the  policy, 
and  alleges  that  written  notice  of  the  amount 
of  such  premium,  and  of  the  place  where  and 
person  to  whom  payment  miKht  be  made,  was 
mailed  the  assured  on  July  16,  1891,— the  let- 
ter being  addressed   to  him  at  Fifteenth  and 
Harney  streets,  Omaha,  Neb.;  that  being  his 
last  known  postoflSce  address,  and  the   one 
'fixed  by  him,  in  the  application  for  insurance, 
to  which  notice  should  be  sent.    The  sixth  di- 
vision of  the  answer  merely  pleads  the  failure 
of  Goodwin  or  plaintiff  to  pay  the  premium 
-due  August  16, 1891,  and  further  alleges  that 
the  statutes  of  the  state  of  New  York,  which, 
it  is  claimed,  should  govern  and  control  the  con- 
tract in  suit,  requiring  notice,  etc.,  did  not  ap- 
ply to  policies  like  the  one  in  suit.    In  the 
-seven th  division  the  defendant  averred  that  the 
"SpplicatioD  of  Goodwin  contained  this  state- 
ment:   *lt  is  agreed  that  death  by  my  own 
hand  or  act  (except  when  mentally  unaccount- 
able), or  death  in   violalion  of,  or  attempt  to 
•violate,  law,  are  risks  not  at  any  time  assumed 
by  the  society  under  the  policy  applied  for." 
And  defendant  further  averred  that  Goodwin 
took  his  own   life  while   mentally  account 
«Dle,  and  therefore  there  was  no  liability^  on 
'the  part  of  the  company.    The  plaintiff '  de- 
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murred  to  the  fourth  division  of  the  answer 
because  the  representations  there  pleaded  were 
not  made  in  the  application  for  insurance,  and 
for  the  further  reason  that,  by  the  terms  of  the 
policy,  it  was  incontestable,  except  for  fraud 
in  obtaining  the  policy  in  the  first  instance;  to 
the  fifth  division,  because  of  several  alleged  de- 
fects in  the  notice  sent  out  by  the  defendant 
company;  to  the  sixth,  because  no  computation 
had  been  made  by  the  company  as  to  the  amount 
of  the    quarterly  premium  Goodwin    should 
pay,  no  deductions  or  allowances  having  been 
made  on  account  of  any  surplus  portion  of  pre- 
ceding payments  not  needed  for  death  or  quar- 
terly fund;  to  the  seventh  for  the  reason  that 
the  policy  sued  on  became  and  was  incontest- 
able, except  for  fraud  in  obtaining  it    This 
demurrer  was  sustained,  as  to  the  fourth  and 
seventh  divisions  of  defendant's  answer,  and 
overruled  as  to  the  fifth  and  sixth,  each  party 
excepting.    Thereupon  def  endan t  amended  the 
fourth  division  by  pleading  discovery  of  the 
falsity  of  the  representations  therein  referred 
to  on  July  1,  1898,  and  offered  to  confess  Judg- 
ment for  the  amount  of  the  premium  paid  May 
21,  1891.    Thereafter   other    pleadings  were 
filed  by  each  of  the  parties;  the  defendant, 
among  other  things,  alleging  that  the  contract 
of  reinstatement  in  May,  1891,  was  a  Nebrasiu 
contract,  and  tbat  there  was  no  law  of  that 
state  requiring  tbat  a  copy  of  the  certificate  of 
health  be  attached  to,  or  made  a  part  of,  the 
policy.    The  defendant  further  pleaded  that 
the  original  application  for  insurance  was  made 
in   Nebraska,  and  the   policy   delivered   in 
Omaha,  in  that  state,  and  that  there  was  no 
law  in  either  the  state  of  Nebraska  or  the  state 
of  New  York  requiring  a  copy  or  copies  of  the 
application  to  be  attached  to  or  incorporated 
in  said  policy.    Such  were  the  issues  on  which 
the  cause  was  tried.    The  court,  however,  in 
its   instructions  to   the  jury,  eliminated    all 
questions  made  by  the  pleadings,  save  the  issue 
as  to  the  nonpayment  of  the  quarterly  premium 
claimed  to  have  been  due  August  16, 1891. 
The  Jury  found  for  the  plaintifTon  the  ques- 
tions of  fact  presented,  and  with  their  findings 
we   are   not  called  upon  to  interfere.    The 
questions  presented  by  this  appeal  arise  upon 
the  sustaining  of  plaintlirs  demurrer  to  cer- 
tain divisions  of  the  answer,  the  rulings  of  the 
court  during  the  trial,  and  the  giving  and  re- 
fusing of  instructions  to  the  Jury. 

1.  The  first  question  presented  in  argument 
relates  to  the  sufficiency  of  the  seventh  di- 
vision of  the  defendant's  answer.  The  appli- 
cation which  Gk)odwin  made  for  his  insurance 
contained  a  statement  which,  if  standing  alone, 
would  avoid  the  plaintiff's  cause  of  action,  for 
it  is  conceded  that  Goodwin  committed  suicide. 
But  the  policy  contained  this  provision:  * 'Sub- 
ject to  the  stipulations  regarding  payment  of 
premiums,  and  extra-hazardous  occupations, 
claim  under  this  policy  by  death  occurring  two 
or  more  years  after  its  date  will  be  in  con  testa- 
ble except  for  fraud  in  obtaining  this  policy.'' 
If  there  were  nothing  more  to  the  case  than 
this  provision  of  the  policy,  there  would  be  no 
doubt  that  plaintiff's  claim  could  not  be  de- 
feated because  her  husband  took  bis  own  life; 
for  a  claim  under  the  policy  by  death  occurring 
two  or  more  years  after  its  date  was  incontest- 
able except  for  fraud.     We  have  a  case  then. 
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for  construction  of  these  seemingly  ambiguous 
and  conflicting  provisions.  ^Tbe  tenets  estab- 
lished for  the  guidance  of  courts  in  such  mat- 
ters are  ^ell  understood,  and  no  one  is  better 
;  established  than  that  in  all  cases  the  policy 
must  be  liberally  construed  in  favor  of  the  as- 
8ured»  so  as  not  to  defeat,  without  a  plain  ne- 
cessity, his  claim  for  indemnity.  And  when 
the  words  used  may,  without  violence,  be  given 
two  interpretations,  that  which  will  sustain  the 
claim  and  cover  the  loss  should  be  adopted. 
Thompson  v.  Phenix  Ins,  Co.  136  U.  8.  297,. 84 
L.  ed.  418;  First  Nat.  Bank  v.  Eartford  F, 
Im.  Co.  96  U.  8.  673,  24  L,  ed.  668;  Moulor  v. 
American  L.  Ins.  Co.  Ill  U.  8.  842,  28  L.  ed. 
449;  Wadsworth  y.  JeweUrtf  db  T.  Co.  182  N. 
T.  648;  FiteJi  v.  American  Popular  L.  Ins.  Co. 
59  N.  Y.  672, 17  Am.  Rep.  87^;  Qarretson  v. 
Equitable  Mvt.  L.  &  E.  Asso.  74  Iowa,  419; 
Meyer  v.  Fidelity  d  C.  Go.  (Iowa)  26  Ins.  L.  J. 
846;  CoUins  v.  Merchantit  d  B.  Mut.  Ins.  Co. 
(lo^)  64  N.  W.  602.  Now,  by  the  terms  of 
the  policy,  it  was  incontestable,  after  two  years 
from  its  date,  except  for  fraud  in  procuring 
it, — subject,  however, to  the  stipulations  regard- 
ing payment  of  premiums,  and  extrahazardous 
occupations.  That  is  to  say,  claims  under  the 
policy  by  reason  of  the  death  of  the  assured 
were  not  to  be  controverted  or  disputed,  except 
for  some  of  the  reasons  stated,  and  death  by 
suicide  is  not  one  of  them.  It  will  be  observed 
that  the  clause  on  which  the  defendant  relies 
is  not  found  in  the  policy  in  suit,  but  in  the 
application  which  preceded  it  in  point  of  time, 
and  there  is  significance  in  the  fact  that  the 
words  used  in  the  application  were  not  carried 
forward  into  the  policy.  Another  rule  of  in- 
terpretation may  well  be  used  here,  which  is 
that  when  there  is  a  conflict  between  the  pro- 
visions of  the  policy  and  the  statements  con- 
tained in  the  application  the  former  controls. 
Defendant's  counsel  contend  with  much  plausi- 
bility that  death  by  suicide  was  a  risk  not  con- 
templated by  the  parties  nor  covered  by  Uie 
policy.  But  we  think  such  a  holding  would 
import  into  the  terms  of  the  policy  something 
not  found  therein,  and  not  contemplated  by 
the  parties — at  least,  not  bv  the  assured — at  the 
time  the  policy  was  issued.  And  as  said  in  the 
WadstJDorth  Case,  supra,  "we  should  adopt  that 
construction  which  we  think  the  insui'er  bad 
reason  to  suppose  was  understood  by  the  in- 
sured." The  proper  construction  of  this  pol- 
icy, taken  in  connection  with  the  application, 
we  think,  is  that  the  policy  does  cover  death 
by  suicide  occurring  within  two  years  from 
the  date  of  its  delivery,  but  that  after  two 
years  it  is  incontestable,  except  upon  the 
grounds  stated  therein.  This  construction  will 
give  effect  to  all  the  provisions  of  the  policy, 
and  as  such  a  result  is  always  sought  after  by 
courts,  in  interpreting  all  classes  of  contracts, 
we  are  quite  content  with  it.  We  are  the  bet- 
ter satisfied  with  this  conclusion  because  it 
seems  that,  in  life  insurance,  certain  companies 
.  limit  the  operation  of  the  conditions  as  to  sui- 
\cide  to  a  fixed  period,  and  make  their  policies 
■acontestable  on  that  ground  thereafter./^  18 
Enc.  Brit.  p.  179.  For  the  reasons  suggested, 
as  well  as  for  others  which  might  be  offered, 
we  think  the  demurrer  to  the  seventh  division 
of  the  answer  was  properly  sustained.  The 
case  of  Mareck  v.  Mutual  Reserve  Fund  L. 
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Ajsso  (Minn.)  64  N.  W.  68.  from  the  supreme 
court  of  Minnesota,  is^  directly  in  point;  and 
while  we  do  not  concur  in  all  the  reasoning  of 
that  opinion,  we  are  satisfied  that  the  result 
reached  is  correct 

2.  Defendant  complains  of  the  ruling  on  Ui» 
demurrer  as  to  the  fourth  division  of  the  an- 
swer. It  is  sufficient  to  sav  at  this  time,  with 
reference  to  this  count,  that  the  defendant 
amended  it  after  the  ruling  on  the  demurrer, 
and  no  attack  was  made  upon  the  division  a» 
amended,  by  defense  or  otherwise.  True» 
the  court  withdrew  the  defense  pleaded  by 
this  division  from  the  jury,  but  this  had  no  re- 
lation to  the  ruling  on  the  demurrer.  There 
is  nothing  here  to  complain  of,  even  if  it  be 
conceded  that  the  demurrer  was  improperly- 
sustained. 

8.  The  lower  court  withdrew  from  the  Jury 
all  defenses  based  upon  the  application,  or  the 
certificate  for  reinstatement,  for  the  reason  that 
no  full  or  correct  copy  of  the  application,  and 
no  copy  of  the  certificate,  were  annexed  to  the 
policy.  These  holdings  of  the  court  are  com- 
plained of.  It  is  insisted  that  a  8ul)stantially 
correct  copy  of  the  application  was  attached 
to  the  policy,  and  that,  if  it  be  conceded  that 
the  copy  was  insufficient,  yet,  as  the  contract 
was  made  either  in  the  state  of  New  York  or 
of  Nebraska,  and  as  there  is  no  law  in  either 
of  said  states  requiring  a  copy  of  the  applica- 
tion to  be  attached,  it  may  rely  upon  any  false 
statements  or  warranties  contained  in  the  appli- 
cation. The  original  application  and  policy 
of  insurance  have  been  certified  up  for  our  in- 
spection, to  aid  us  in  determining  whether  a 
true  copy  of  the  application  was  attached  to 
the  policy,  and  an  examination  of  them  lead* 
us  to  the  conclusion  that  the  statute  hereinaft- 
er referred  to  has  not  been  complied  with. 
Among  other  things,  the  place  to  which  notices 
of  premiums  shall  be  addressed  is  incorrectly 
stated  in  the  copy.  Again,  some  of  the  state- 
ments made  bv  the  assured  with  reference  to 
his  past  afflictions  were  nt^t  carried  out  in  the 
copy  attached  to  the  policy,  and  no  part  of  the 
examiner's  report  is  included  in  the  copy  at- 
tached. The  relevancy  of  this  omission  ia 
made  apparent  bv  McClain's  Code,  §  1733, 
which  provides  that:  "All  insurance  compa- 
nies or  associations  shall,  upon  the  issue  or  re- 
newal of  any  policy,  attach  to  such  policy  or 
indorse  thereon  a  true<:opy  of  any  applicatioa 
or  representations  of  the  assured  which  by  the 
terms  of  the  policy  are  made  a  part  thereof,  or 
of  the  contract  of  insurance  or  referred  to 
therein,  or  which  may  in  anv  manner  affect  the 
valid itv  of  such  policy.  The  omission  to  do 
so  shall  not  render  the  policy  invalid,  but  if 
any  company  or  association  neglects  to  com plv 
with  the  requirements  of  this  section  it  shaft 
be  precluded  from  pleading,  alleging,  or  prov- 
ing such  application  or  representations,  or  any 
part  thereof  or  any  falsity  thereof  or  any  parts 
thereof  in  any  action  upon  such  policy.  .  .  ." 
As  we  have  said,  it  is  argued  that  the  policy  in 
suit  is  a  New  York  or  Nebraska  contract,  and 
that  there  is  no  such  law  as  that  above  set 
forth  in  either  of  these  states.  The  policy  was 
signed  by  the  president  and  secretary  of  the 
company,  in  the  city  of  New  York.  The  pre- 
miums are  made  payable  there,  and  the  amount 
of  the  policy  was  to  be  paid,  in  the  event  of 
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the  death  of  the  assured,  at  the  city  of  New 
York.  It  was  also  expressly  agreed  that  the 
policy  should  he  construed  to  have  been  made 
in  the  state  of  New  York.  It  was  therefore  a 
New  York  contract,  and  is  to  be  governed  bv 
-the  laws  of  that  state.  Richards,  Ins.  g  44. 
Now,  in  the  absence  of  all  proof  to  the  con- 
trary, the  laws  of  the  state  of  New  York  are 
presumed  to  he  the  same  as  in  this  state. 
Seiterts  v.  National  Ben,  Asso.  (Iowa)  64  N. 
AV.  671.  The  defendant,  upon  the  trial,  at- 
lempted  to  prove  that  there  was  and  is  no 
f^uch  statute  in  the  state  of  New  York  as  the 
one  before  quoted,  and  for  this  purpose  offered 
in  evidence  four  volumes  of  hooks,  entitled 
^'The  Revised  Statutes,  Codes,  and  General 
Laws  of  the  State  of  New  York,"  which  pur- 
ports to  contain  the  text,  carefully  compared 
-with  the  original,  of  all  the  general  statutory 
law  of  the  state  in  force  January  1,  1890,  pub- 
lished by  one  Clarence  P.  Birdseye,  of  the 
New  York  bar.  What  purports  to  be  a  printed 
certificate  of  the  secretary  of  state  is  also  in 
one  of  these  volumes,  to  the  effect  that  so 
much  of  the  matter  contained  in  the  text  of 
this  edition  of  the  Revised  Statutes  as  pur- 
ports .to  be  a  copy  thereof  is  a  correct  trans- 
cript of  the  text  of  the  Revised  Statutes  as 
originally  published  under  the  authority  of 
the  state,  except  such  typographical  errors  in 
the  original  as  have  been  corrected  in  the  copy, 
and  except  such  parts  as  have  been  altered  by 
the  acts  of  the  legislature,  and  that,  with  re- 
spect to  such  parts,  it  conforms  to  the  acts  by 
"Which  such  alterations  have  been  made.  None 
of  these  volumes  purport  to  have  been  pub- 
lished under  the  authority  of  the  legislature  of 
New  York,  nor  were  they  proved  to  be  com- 
monly admitted  as  evidence  of  the  existing 
laws  of  that  state  in  the  courts  thereof,  as  re- 
<]uired  by  §  3718  of  the  Code  of  Iowa.  They 
were  therefore  inadmissible,  and  the  court  be- 
low properly  rejected  them.  We  return,  then, 
to  the  presumptioi]  that  the  law  of  New  York 
was  the  same,  wit))  reference  to  attaching 
copies  of  the  application,  as  it  is  here,  and  the 
conclusion  is  inevitable  that  defendant  cannot 
rely  upon  any  alleged  false  representations  or 
warranties  in  the  application  for  insurance. 
It  is  argued,  however,  that  the  reinstatement 
or  renewal  which  was  made  in  May,  1891, 
when  the  assured  furnished  the  health  certifi- 
cate, was  a  Nebraska  contract,  and  that  there 
is  no  law  of  that  state  requiring  copies  of  the 
application  or  certificate  of  health  to  be  an- 
nexed to  the  policy,  and  that,  if  this  be  not 
true,  the  statute  of  this  slate  does  not  apply  to 
renewals  or  reinstatements.  Adverting  to  this 
last  claim  first,  it  is  sufficient  to  say  that  the 
statute  we  have  quoted  is  about  as  broad  as 
language  can  make  it,  and  we  think  it  covers 
•a  renewal  or  reinstatement  of  the  policy. 
Moreover,  the  reinstatement  was  not  the  mak- 
ing of  a  new  contract,  for  no  new  or  different 
terms  were  agreed  upon.  It  was  simply  the 
cancelation  of  a  forfeiture,  whereupon  the 
contract  was  restored,  and  recognized  as  bind- 
ing by  the  company.  LindieffY.  Western  Mui. 
Aid  8oe.  84  Iowa,  784;  French  v.  Mutual  Be- 
^ene  Fund  L.  Amso,  111  N.  C.  891.  The  con- 
tract remained  a  New  York  contract  after  the 
reinstatement,  the  same  as  it  was  before,  and 
must  be  governed  by  the  laws  of  that  state. 
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It  is  further  to  be  noted  that  the  application 
for  reinstatement  was  accepted  at  the  home 
office,  in  New  York,  and  it  is  affirmative! v 
shown  that  no  officer  or  agent  of  the  defend- 
ant in  Nebraska  had  authority  to  make  rein- 
statements or  renewals.  The  defendant  of- 
fered in  evidence  a  copy  of  the  Compiled 
Statutes  of  the  state  of  Nebraska,  which 
were  rejected  by  the  court  below.  We  are 
inclined  to  thins  these  statutes  were  suffi- 
ciently identified,  but  for  the  reasons  above 
suggested,  they  were  properly  rejected.  But, 
aside  from  all  this,  we  do  not  think  the  com- 
pany established  a  ground  for  forfeiture  be- 
cause of  nonpayment  of  the  May,  1891,  pre- 
mium. The  notice  which  was  sent  the 
assured  of  the  maturity  of  the  premium  was 
improperly  addressed,  and  did  not  reach  the 
assured,  but  was  returned  to  the  company. 
And  there  is  no  showing  as  to  the  amount 
due  in  May,  for  the  nonpayment  of  which 
the  forfeiture  is  asked.  The  defendant  relies 
upon  statements  made  by  the  assured  as  to 
the  amount  due,  and  as  to  the  alleged  for- 
feiture. It  seems  to  be  well  settled,  how- 
ever, that  his  declarations  are  not  binding 
upon  the  beneficiary.  2  May,  Ins.  §  679a/ 
Union  C  L.  Ins.  Go,  v.  Cheever,  86  Ohio  St. 
208,  88  Am.  Rep.  573;  Bliss,  Ins.  §  8^8;  Wash- 
ington  L.  Ins.  Co,  v.  Haney,  10  Ean.  525; 
Seiverts  v.  National  Ben,  Aseo,  supra.  The 
court  below  was  right  in  refusing  to  submit 
the  question  of  misrepresentations  in  the  cer- 
tificate of  health. 

4.  We  turn  now  to  the  alleged  forfeiture  for 
failure  to  pay  the  August,  1891,  premium.  It 
was  conceded  by  both  parties  that  the  law  of 
the  state  of  New  York  required  that  the  de- 
fendant, before  it  could  forfeit  a  policy  for 
nonpayment  of  premium,  should,  at  least 
thirty,  and  not  more  than  sixty  days  prior  to  the 
day  when  the  premium  is  payable,  address  and 
mail,  postpaid,  to  the  assured,  at  his  or  her  last 
known  postoffice  address,  a  written  or  printed 
notice  stating  the  amount  of  such  premium, 
the  place  where  and  the  person  to  whom  pay- 
able, and  that  unless  the  same  should  be  paid 
to  the  company,  or  to  a  dulvappointed  agent 
or  other  person  authorized  to  collect  such 
premium,  within  thirty  days  after  the  mailing 
of  such  notice,  the  said  policy,  and  all  pay- 
ments thereon,  will  become  forfeited  and  void. 
It  appears  from  the  evidence  that  the  defend- 
ant on  the  15th  day  of  July,  1891,  addressed  a 
notice  to  Matt.  Goodwin  of  the  maturity  of  the 
August  16,  1891,  premium.  This  notice  was 
addressed  to  the  assured,  at  Fifteenth  and 
Harney  streets,  Omaha,  Neb.  Now,  it  is 
claimed  by  the  company  that  this  notice  was 
addressed  to  the  last  named  postoffice  address 
of  Godwin,  while  the  plaintiff  insists  that 
both  she  and  the  assured  gave  notice  to  the  de- 
fendant's agents  of  a  change  of  address.  This 
notice  is  claimed  to  have  been  given  one  Hall, 
a  general  agent  of  the  defendant  company, 
upon  the  streets  of  the  citv  of  Omaha,  and  to 
the  Commercial  National  Bank  of  Omaha, 
which,  for  a  time,  at  least,  was  charged  with 
the  duty  of  collecting  premiums.  The  lower 
court  submitted  to  the  jury  the  question  as  to 
whether  there  was  notice  of  a  change  of  ad- 
dress given  to  either  of  these  agents,  and  in- 
structed that,  if  there  was,  then  there  was  no 
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forfeiture.  We  think  there  was  ample  evi- 
dence to  sustain  these  instructions.  The  no- 
tice to  Hall  is  not  denied,  but  it  is  claimed  tbat 
it  was  given  to  bim  upon  the  street,  in  a  casual 
conversation,  and  therefore  was  not  binding 
upon  tbe  company.  There  was  evidence  tend- 
ing to  show  that  Hall  was  a  general  agent,  and 
uncontradicted  evidence  that  be  received  tbe 
notice.  And  we  think  it  was  given  to  bim  in 
iuch  a  manner  as  to  bind  bis  priDcipal.  Tbe 
place  where  the  notice  was  given  is  entirely 
immaterial,  if  it  was  conveyed  to  him  as  agent 
of  the  company,  and  for  the  purpose  of  having 
it  act  thereon.  According  to  tbe  evidence. 
Hall  was  directed  to  cbaoffe  the  address  from 
Fifteenth  and  Harney  to  the  general  delivery. 
On  the  18th  day  of  July,  1891,  Mrs.  Goodwin 
wrote  a  letter  to  tt^e  Commercial  National 
Bank,  which  bank  was  then  collecting  premi- 
iums  for  defendant,  to  forward  all  notices  of 
assessments  under  her  husband's  policy  to  57 
Twenty -Third  street,  Chicago,  III.  This  letter 
was  received  by  tbe  bank  July  16tb,  and  on 
tbe  16tb  it  notified  the  defendant  to  send  notice 
as  requf  sted.  This  notice  was  received  by  tbe 
company  July  20,  1891.  Tbe  only  question 
with  reference  to  this  notice  of  July  18,  1891, 
is  whether  it  was  binding  upon  the  defendant. 
Appellant  contends  tbat  notice  to  tbe  bank  was 
not  notice  to  it.  for  tbe  reason  that  it  bad  no 
authority  whatever,  except  to  collect  and  re 
ceive  premiums,  and  deliver  receipts  to  the  as- 
sured. It  seems  that  this  question  has  hereto- 
fore been  decided  by  this  court,  adversely  to 
appellant,  in  tbe  cases  of  Mayer  ▼.  Mutual  L, 
/n4.CV88  Iowa,804;  Loughridge Y.Iowa  L,dE, 
Auo.  81  Iowa,  141, 18  Am.  Rep.  84,  and  author- 
rities  cited.  The  authorities  cited  by  appel- 
lant's counsel  are  not  in  point. 

6.  It  is  also  insisted  that  there  was  evidence 
to  show  that  tbe  assured  received  the  notice, 
although  it  may  have  been  incorrectly  ad 
dressed;  that  it  in  fact  went  to  tbe  general  de- 
livery, where  the  assured  directed  it  should  go, 
and,  as  it  was  never  returned  to  tbe  defendant 
company,  the  presumption  obtains  that  it  was 
delivered.  It  is  sufficient  to  say,  in  answer  to 
this  contention,  that  no  such  issue  was  made  in 
the  pleadings.  Tbe  claim  was  that  a  notice 
was  sent,  as  required  by  the  New  York  stat- 
utes, to  the  last  known  postoffloe  address  of 
the  assured,  and,  as  payment  was  not  made 
within  tbe  time  allowed  thereby,  that  tbe  pol- 
icy was  forfeited.  Tbe  defendant  did  not,  in 
any  of  its  pleadings,  aver  that  the  assured  had 
actual  notice  of  the  maturity  of  the  premium. 
But,  aside  from  all  this,  tbe  notice  was  not  ad- 
dressed to  the  city  or  town  where  the  assured, 
at  tbe  time,  resided.  He  was  then  living  in 
Chicago,  and  it  seems  to  be  a  well-established 
rule  that  under  such  circumstances  no  pre- 
sumption arises  tbat  tbe  addressee  received  tbe 
notice.  See  Henderson  v.  Carbondale  Goal  d 
a  Co.  140  U.  8.  87,  85  L.  ed.  887;  2  Whart. 
Ev.  §  1828:  Carter  v.  Brooklyn  L.  Im,  Co. 
110  N.  Y.  28;  Garret$on  v.  Equitable  Mut.  L, 
d  E.  Amo.  74  Iowa,  421;  Qarhutt  v.  dti- 
urn  L,  A  E,  Amo.  84  Iowa,  294;  Phelan  v. 
NoHhu>e%tem  Mut,  L,  Ins.  Co.  118  N.  Y.  161. 
Tbe  court  did  oot  err  in  refusing  to  submit  tbe 
question  as  to  the  actual  receipt  of  the  notice 
by  the  assured,  or  in  refusing  to  give  the  in- 
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structions  asked  hy  defendant  upon  this  sab- 
Ject, 

6.  Complaint  is  made  of  the  fifth  paraintipb 
of  the  court's  charge,  which  required  tbe  de- 
fendant to  show   tbat   the  sum  claimed   a» 
premium,  i,  «. ,  $18.65,  was  the  correct  amount 
which  was  due  in  August,  1891,  after  award- 
ing and  deducting  return  premiums  for  tbat 
quarter,  etc    No  valid  objection  can  be  lodged 
against  this  instruction,  in  view  of  the  terms  of 
the  policy,  which  provide  that  the  premium, 
which  could  be  required  was  'less  tbe  return 
premiums  awarded,'*    and   that   **maximum^ 
quarterly  premiums  were  to  be  reduced  in  each 
case  by  surplus  portion  of  preceding  payment» 
not  needed  for  the  death  fund  and  quarterly 
fund."    It  appears  tbat  in  every  instance  thesie- 
retum   premiums   had   been   deducted  frouk' 
premiums  previously  paid,  and  tbat  they  varied 
m  amount.    Knowledge  as  to  the  amount  of 
the  return  premiums  was  solely  in  tbe  posses- 
sion of  deiendant,    and,    under   well  known 
rules,  the  burden  was  upon  it  to  prove  the* 
amount  thereof.    Plaintiff  could  not  do  it,  a» 
she  had  no  data  upon  which  to  act.    This  la 
merely  stating  a  general  rule, — tbat  where  tbe 
amount  of  the  premium  to  be  paid  is  variable,, 
and  knowledge  as  to  the  amount  rests  pecu- 
liarly with  tbe  company,  that  it  must  show 
that  the  amount  demanded  was  the  correct 
sum.     Tobin  v.    Weitern  Mut.  Aid  8oe.  73: 
Iowa,  261;  Uhderu)OodY.  Iowa  Legion  ofHonor^ 
66  Iowa,  184:  2  May,  Ins.  g  845a.    The  in- 
structions given  by  the  court  with  reference  to 
this  subject  were  correct,  and  those  asked  by 
defendant,  in  so  far  as  they  embodied  correct 
rules  of  law,  were  given  by  the  court. 

7.  Certain  errors  are  assigned  on  the  admis- 
sion and  rejection  of  testimony.  We  need  not 
set  them  out.  It  is  sufficient  to  say  that  we 
discover  no  error.  The  questiobs  presented 
are  unimportant,  and  this  opinion  has  already 
grown  too  lon^. 

8.  Some  claim  is  made  that  the  policy  in 
suit,  being  a  renewable  oiie,  from  quarter  to 
quarter,  is  not  governed  by  tbe  ordinary  prin- 
ciples applicable  to  life  nisuranoe  contracts. 
Suffice  it  to  sa^,  in  answer  to  this  claim,  that 
we  see  no  merit  in  it  Tbe  policy  in  suit  is  %, 
continuing  one.  It  gave  the  assured  and  bis 
beneficiary  the  right  to  make  it  incontestable 
as  to  certain  matters,  and  this  they  did,  by  the 
payment  of  premiums  for  more  than  two  years. 
It  also  gave  them  tbe  right  to  deductions  for 
return  premiums,  as  before  stated,  and  prom- 
ised them  an  additional  credit  at  the  end  of 
ten  years.  Construed  with  such  of  tbe  pro- 
visions of  tbe  New  York  statutes  as  we  have,, 
it  clearly  appears  that  it  should  have  no  other 
effect  than  an  ordinary  life  policy,  which  could 
be  forfeited  for  nonpayment  of  premiums,  the 
same  as  other  insurance  policies.  The  con- 
tract was  one  of  insurance,  pure  and  simple; 
and  the  ingenuity  of  tbe  author  should  not  be 
allowed  to  work  a  fraud  or  injustice  upon 
those  who  confided  in  the  belief  tbat  upon  pay- 
ment of  premiums  after  notice,  as  requirea  by 
the  statutes  of  New  York,  they,  after  tbe  ex- 
piration of  two  years,  had  an  incontestable 
policy. 

We  have  patiently  considered  the  whole  cas^ 
and  examined  a  long  line  of  authorities  cited 
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by  couosel  on  either  Bide,  and  have  also  made 
an  bidependent  aearch  for  cases  which  would 
aid  us  in  disposing  of  the  questions  presented; 
and,  while  we  have  not  discussed  every  propo- 


sition presented,  we  have  considered  those 
matten  which  we  believe  to  be  oontroUioff^ 
and  are  of  the  opinion  (hat  the  Judgment  ihami 
h^affimud. 


CALIFORNIA  SUPREME  COURT. 


Edward  ANDERSON,  BetpL, 

e. 

PACIFIC  BANE,  Appt. 


(. 


.ObL. 


.) 


1*  A  deposit  of  flroM  eoin  in  » Imak  mi  » 
pledil^  to  seeare  ma  obl^ation  on  a 
bail  bond*  reoeivlDflr  an  ackoowledgment  that 
it  Is  payable  on  return  of  tbe  oertiflcate,  with  a 
elaute  statloff  tbat  it  to  payable  only  on  release 
of  bonds  anrl  Is  not  subject  to  oheok,  oonstltutes 
a  special  deposit,  tbe  return  of  wbiob  can  be  en- 
forced in  case  of  the  bank's  insolyenoy,  the  na- 
ture of  which  to  not  changed  by  the  fact  that  with- 
out the  knowledge  or  consent  of  tbe  depositor 
the  money  afterwards  gets  Into  the  bank  vaults 
through  the  regular  channels. 

8.  A  deBUtnd  in  nece— aiy  to  start  the  run- 
ning of  interest  on  a  special  deposit  as  a  pledge 
to  secure  a  ball  bond,  even  after  the  sureties 
haye  surrendered  the  persons  bailed. 

(Mayl8.1M8J 

APPEAL  by  defendant  from  a  Judement  of 
the  Supenor  Court  for  the  City  and  County 
of  San  Francisco,  in  faTor  of  plaintiff  in  an  ac- 
tion brought  to  recover  an  alleged  special  de- 
posit from  the  assets  of  the  defendant  bank 
which  had  become  insolvent.    Modified, 

The  facts  are  stated  in  the  opinion. 

Meenn.  Sawyer  *  Bamett  for  appellant 

Mr,  H.  W.  finttpn*  for  respondent: 

The  $2,000  bavingbeen  deposited  as  security 
became  and  was  a  j^edge. 

Civ.  Code.  88  29^,  2987;  Loughbarouffh  ▼. 
MeNevin,  74  CaL  254;  Stone  v.  Ornne,  105  Cal. 
297. 

The  title  to  the  $2,000  still  remained  in  plain- 
tiff, defendant  being  merely  a  bailee  or  deposi- 
tary with  nothing  but  a  lien  and  right  of  pos- 
session. 

Civ.  Code,  g  2888;  Stone  v.  Chpene,  iupra; 
Saber  v.  Broten,  101  Cal.  452. 

When  the  liability  on  the  bonds  ceased  plain- 
tiff was  entitled  to  the  return  of  his  money. 

Civ.  Code,  ^  1822;  Palmtag  v.  Doutriek,  ,59 
Cal.  154;  Loughborough  v.  Meyevin,  74  Cal. 
255;  Wetherly  v.  Straue,  98  Cal.  287. 

The  transaction  being  a  pledge,  the  defend- 
ant had  no  right  to  use  Uie  money  without  a 
special  agreement  to  the  oontran^. 

Jones,T]edges,  g  501;  Civ.  Cfode,  §  1885. 

Bven  if  the  money  was  mingled  it  was  with- 
out tbe  knowledge  or  consent  of  the  plaintiff. 

Be  Johnson,  108  Mich.  109. 

The  appellant  had  no  right  to  use  the  money 
without  plaintiff's  iLnowledge  or  consent,  and 


to  allow  it  to  take  advanta^  of  such  a  defense 
would  allow  it  to  profit  by  its  own  wrong. 

Jones,  Pledges,  g  501;  Civ.  Code,  §§  1888^ 
8518,  8520. 

The  presamption  is  that  when  it  was  placed 
therein  it  was  placed  there  intact. 

Jones.  Pledges,  g  501;  Civ.  Code,  gft  1888, 
8529;  Code  Civ.  Proc.  sab.  20,  88,  §  1968. 

The  court  allowed  interest  in  this  case  aa 
damnges,  damages  being  proper  under  Civ. 
Code,  §  8287. 

Martin  v.  JSde,  103  CaL  157;  KeUy  ▼.  ifd- 
Kibben,  54  Cal.  192. 

If  the  bank  should  mingle  the  money  a  trust 
would  be  impressed  to  the  exact  amouLt  on  all 
other  property  of  tbe  bank  and  plaintiff  could 
recorer. 

Maseep  y.  Fisher.  62  Fed.  Kep.  958;  Hender- 
son V.  (yOonor,  106  Cal.  885;  Central  Nat. 
Bank  v.  Connecticut  Mut,  L,  Ins,  Co.  104  U* 
U.  54,  26  L.  ed.  698;  Re  Johnson,  108  Micb» 
109:  People  y.  City  Bank  cf  Rochester,  96  N. 
T.  82;  /2<;  Z>  Blanc,  14  Hun.  8.  75  N.  T.  598; 
Farmerif  df  M.  Nat.  Bank  v.  King,  57  Pa.  202; 
SioUar  y.  Coatee,  88  Mo.  514;  Harrison  v. 
Smith,  88  Mo.  210,  58  Am.  Rep.  571;  Mef^eod 
V.  Beans,  66  Witf.  401,  57  Am.  Bepu  287;  Peak 
y.  UlUcoU,  80  Ean.  156,  46  Am.  Rep.  90. 

Heiisli»w»  J.,  delivered  the  opinion  of  the 
court: 

Appeal  from  the  Judgment  given  in  favor  of 
plaintiff  under  the  following  facts:  Plaintiff 
and  defendant  entered  into  a  contract  whereby 
defendant  agreed  tb  furnish  bail  for  Hariy 
Christian  and  Martin  Olson,  who  had  been 
held  for  trial  before  the  superior  court.  To 
protect  defendant,  and  the  sureties  it  might 
furnish,  from  liability  or  loss,  plaintiff  agreed 
to  deposit  with  defenclant  the  sum  of  $2,000  in 
gold  coin  as  a  pledge.  Plaintiff  delivered  the 
money  to  McDonald,  the  acting  president  of 
tbe  bank,  leaving  it  within  tbe  president's 
room.  He  receiv^  from  the  bank  tbe  follow- 
ing acknowledgment:  "Edw.  Anderson  has 
deposited  in  this  bank  two  thousand  dollars 
($2,000),  in  gold  coin,  payable  to  self  or  order, 
on  return  of  the  certificate  properly  indorsed*. 
(Payable  only  on  release  of  bonds.)  (Not  subject 
to  checkj  R.  H.  McDonald,  Jr.,  Vice  Presi- 
dent. W.  8.  Morse,  Teller."  The  money- 
afterwards,  but  without  the  knowledge  or  con- 
sent of  the  plaintiff,  went  into  the  bank  vaults, 
through  the  regular  channels.  The  bonds 
were  furnished,  and  neither  defendant  nor  tho 
sureties  were  subjected  to  any  liability  or  loss 
thereunder.  Subsequently,  the  defendants  ia 
the  criminal  charge  were  surrendered  into  cus- 
tody by  their  bondsmen,  and  plaintiff  there- 


Norn.— On  the  question  when  a  deposit  in  a  bank 
is  special  so  tliat  the  titie  remains  in  the  depositor, 
■ee  note  to  Mutual  AooL  Asso.  v.  Jacobs  (IJJJ  IS  I* 
B.A.61A. 

82  L.R  A. 


As  to  the  validity  of  an  agreement  for  payment 
in  gold  or  silver,  see  nots  to  Skinner  v«  Santa  Rosik 
(OaU»Ii.B.A.SU. 
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after,  upon  February  26, 1894,  made  demand 
upon  defendant,  which  had  meanwhile  become 
Insolvent,  for  a  return  of  the  money  pledged. 
The  bank  refused  a  return,  and  this  action  was 
inpti  luted. 

Under  this  statement,  which  is  taken  from 
the  findings,  appellant  contends  that  the  facts 
disclose  a  general,  and  not  a  special,  de- 
posit with  the  bank,  and  that,  upon  the 
bank's  insolvency,  plaintiff  stands  in  the 
«ame  position  as  that  occupied  by  the  general 
creditors  of  the  institution.  It  is  unquestion- 
ably true  that  one  making  a  general  deposit 
with  a  bank  in  the  usual  course  of  busioess 
parts  with  title  to  the  moneys  deposited.  In 
the  case  of  a  special  deposit,  however,  which 
is  a  mere  bailment,  the  rule  is  the  same  with 
banking  institutions  as  with  individuals. 
Whether  the  special  deposit  be  under  a  con- 
tract of  bailment  for  the  better  protection  of 
the  bailor's  property,  or  under  a  contract  of 
pledge  as  security  for  some  specific  obligation 
of  the  pledgeor,  title  does  not  pass  to  the  bailee 
or  pledgee,  but  remains  in  the  pledgeor.  The 
pleagee  acquires  no  ri^ht  to  make  a  general 
use  of  the  property.  Civ.  Code,  §§  1885, 2888. 
It  would  seem,  therefore,  that  in  this  case  the 
<)ue8tion  is  completely  disposed  of  by  the  find- 
ing of  the  court  that  the  money  was  given  and 
received  as  a  pledge,  and  by  the  additional 
-finding  that  it  was  afterwards  carried  into  the 
bank's  vaults  through  the  regular  channels 
without  the  knowledge  or  consent  of  the 
pledgeor.  But,  indeed,  all  of  the  circum- 
«tance8  found  substantiate  the  ultimate  find- 
ing that  the  deposit  was  a  special  one,  while 
none  are  inconsistent  with  it.  Defendant  de- 
manded a  delivery  to  it  of  $2,000,  not  for 
banking  purposes,  but  to  protect  the  bondsmen 
it  might  procure.  There  was  reason  whj  the 
plaintiff  should  make  a  special  deposit  of 
$2,000  with  the  bank  as  bailee,  and  none  at 
all  why  he  should  make  a  commercial  deposit 
of  that  sum.  The  money  was  delivered  in  a 
manner  strictlv  in  accord  with  the  idea  of  a 
pledge,  but  quite  Inconsistent  with  the  notion 
of  an  ordinary  banking  deposit.  The  so-called 
"certificate  of  deposit"  issued  by  the  bank 
is  not  a  certificate  of  deposit,  but  a  mere  re- 
ceipt, expressing  though  briefly,  the  contract 
of  pledge.  Every  contract  by  which  possession 
of  personal  property  is  transferred  as  security 
only  is  to  be  deemed  a  pledge.  Civ.  Code. 
^087.  Under  such  a  contract,  that  fact  that 
the  bank  afterwards  wrongfully  commingled 
and  used  the  funds,  if  it  did  do  so,  cannot 

82L.B.A« 


be  urged  by  it  in  defense  as  effecting  any 
change  in  the  contractual  relations  and  ripitB 
of  the  parties.  It  would  be  but  alio  wine  it  xo 
plead  Its  own  wrongdoing  to  its  own  advant- 
age. Bmderson  v.  (/CoTuyr,  106  OaL  885; 
Money  v.  Fisher,  62  Fed.  Rep.  958;  Central 
Nat.  Bank  v.  Connecticut  Mut.  L.  In*,  Co,  104 
U.S.  54,  26L.  ed.  693. 

There  is  nothing  in  the  case  of  Mutual  Aed. 
Aeao,  V.  Jacobs,  141  111.  261,  16  L.  R.  A.  516, 
upon  which  appellant  relies,  which  can  aid  his 
contention  here.  The  plaintiff  in  that  case 
sued  to  recover  the  sum  of  $6,000  deposited  by 
it  with  the  banking  house  of  Kean  &  Co.,  as 
indemnity  on  an  appeal  bond.  But,  as  the 
court  declares,  the  plaintiff  gave  its  check  to 
Kean  &  Co.,  which  was  cashed  by  that  house; 
and  the  funds  thus  received  with  the  knowl- 
edge of  plaintiff  were  mingled  and  used  with 
the  general  funds  of  the  bank,  and  there  was 
nothing  in  the  certificate  of  purchase  issued 
and  received  by  plaintiff  which  indicated  a 
special  deposit.  The  court  merrily  finds  from 
a  review  of  the  evidence  that  it  was  not  estab- 
lished that  the  deposit  was  special.  In  the  case 
at  bar  the  trial  court  finds  a  special  deposit, 
and  does  not  find  a  commingling  and  use  of 
the  money  with  plaintiff's  knowledge.  In- 
deed, it  does  not  find  any  such  commingling 
and  use  at  all  It  merely  finds  that  after  its 
reception,  and  without  plaintiff's  knowledge 
or  consent,  the  moneys  "went  into  the  bamc 
vaults  through  the  regular  channeL"  The 
bank  vaults  are  the  usual  and  proper  places 
for  the  reception  and  keeping  of  special  de- 
posits. The  finding  strictly  means  no  more 
than  that  the  money  went  into  the  iMink  vaults 
as  a  special  deposit  in  the  regular  manner. 

The  court  allowed  plaintiff,  as  damages, 
legal  interest  upon  the  money  from  the  date 
upon  which  Christian  and  Olsen  were  sur- 
rendered by  the  sureties.  But  while  plaintiff 
was  entitled  to  a  return  of  his  money  im- 
mediately after  this  event,  defendant  was  not 
in  default  until  its  refusal,  after  demand,  to 
make  restoration  of  it.  Not  being  in  default, 
it  should  not  be  charged  with  interest  as  dam- 
ages. This  demand  was  actually  made  by 
plaintiff  upon  Februarv  26,  1894,  from  which 
date  plaintiff  is  entitled  to  interest  as  compen- 
sation. 

The  judgment  is  ordered  modified  accordingly, 
each  party  to  bear  his  respective  costs  upon 
this  appeal. 

We  concur:  ]IIoF»rl»nd#  J. ;  Temple*  J. 


L 


18M. 


loHiA,  E.  A  B.  P.  M.  P.  1MB.  Co.  y.  Iokijl  Circuit  Judge. 
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MUTUAL  FIRE  INSURANCE  COM- 
PANY 


f). 


1. 


IONIA  CIRCUIT  JUDGE. 

aooMioii.floe.) 

the  matter  in  dlspoteiiODe  of 

merely,  the  Michigan  Mipreme  court  will 


review  the  action  of  a  circuit  judire  in  grantiiiff 
an  lojunotion. 

8.  The  lljfcbillt J*  of  m  member  of  m  mu- 
tual Insurance  compaajr  for  loflses  oo- 
currlnir  durlna  hto  memberehlp  continues  until 
an  assessment  has  been  made  covering  them. 

S.  Failnre  to  aiUmit  a  lose  until  a  mem- 
ber of  a  mutual  insurance  oompany  cancels  hit 
membership  will  not  reUeire>hlm  from  his  share 
of  the  llahilltj  thereon. 


Xform.-'IAalbaUy  of  mmben  of  muttial  ^rs  Insure 

otiee  eomponleSi . 


I. 

n. 


InoeneraL 
Whoarememben* 

a.  InoentraL 

b.  Traiuferea  of  pcHey  orproporty. 
NOUm  of  fiMmbers. 

a.  Kindt  and  eiftcU 

b.  OoTufderatlon. 
o.  JfiKurity. 

d.  JTegotfotlon. 

e.  OoOeetion  by  roeotver  or  attlgnf  for 
eredUort, 

f  .  DefenscB. 
AUered  charter^  byAaw,  «*  contract  of  man" 

bortiMp, 
For  what  losses  or  dtHoationB  liaUe, 

a.  Jn  fftntraim 

h.  Durina  what  time  or  period, 

e.  Return  premiunu 

d.  DMsion  into  elossss  aeneraOy. 

e.  Xo8sesonea8horstoolcpolfci€Si 
Defenaee  againtt  contract, 

a.  InoenercO. 

b.  Contract  inoaXid  or  unauthorized, 
e.  traudormigtaike, 
<L  FaQwe  of  consideration. 

Termination  of  UaMHty. 

a.  A««eisBlon  or  caneetatitm  of  conJtraeU 

b.  By  loss  and  payment  of  inniranee, 
o.  By  tranefer  of  property  insured. 

d.  By  memher^e  defarOt. 

e.  By  termination  of  eompany, 
Tm.  LUibUity  of  guaranty  memhenu 

IX.  Assessments. 

a.  Neeeeeity, 

b.  Who  can  make. 

o.  Whotobeaseeeted, 

d.  Marthalino  funds, 

e.  How  and  when  made, 

f .  Amount;  items  included, 

g.  Notice  or  demand, 
h.  Omdusfveness. 

L  lAen, 

j.  Set-off. 

k.  Procedure  to  enforce, 

L  JnneneroL 

2.  Statement  and  pHeadtngi, 

9,  Proof. 

4.  SUauUofUmUaHone^ 

I.  Jnyenerai, 

Two  general  classes  of  mutual  insurance  eom- 
fMUiies  are  described  by  Denlo,  Ch.  J.,  in  White  ▼. 
Halght,  16  N.  Y.  810.  One  was  a  company  in 
which  the  members  gave  premium  notes,  only 
■M  small  part  of  which  were  paid  in  advance 
and  which  were  to  be  assessed  pro  rata  when- 
-cver  occasion  should  require.  In  tlie  other,  pre- 
miums were  paid  in  cash,  and  the  profits,  if  any, 
were  divided  among  the  members  in  proportion  to 
the  amount  of  premiums  paid  by  them.  Nearly 
if  not  quite  all  of  the  decisions  as  to  liability  of 

«8L.a  A. 


members  have  been  rendered  in  respect  to  com- 
panies of  the  former  class. 

The  liability  of  a  member  of  a  benefit  society  to 
an.  action  for  an  assessment  is  the  subject  of  a 
note  to  £llerbe  v.  Barney  (Mo.)  S8  L.  B.  A.  4S6. 

All  questions  as  to  the  vaUdity  of  policies,  their 
suspension  and  forfeiture,  as  well  as  questions 
concerning  the  premium  for  Insurance,  although 
they  arise  in  case  of  policies  in  mutual  companfea, 
are,  so  far  as  they  are  unaffected  by  the  mutual 
character  of  the  organization,  to  be  regarded  as  a 
part  of  the  general  law  of  insurance,  and  are  not 
here  considered. 

As  to  the  effect  on  Insurance  by  a  foreign  com- 
pany which  has  not  complied  with  the  statutory 
requisites  of  the  right  to  do  business,  see  note  to 
Phenix  Ins.  Ck>.  v.  Pennsylvania  Go.  (Ind.)  n  L,R, 
A.  406. 

A  policy  made  and  accepted  **  with  reference  to 
the  by-laws  of  the  company  .  .  .  which  are  made 
a  part  of  the  policy  **  charges  a  policy  holder  with 
knowledffe  of  a  by-law,  although  it  may  not  be 
a'ppended  to  the  policy.  Susquehanna  Mut.  F.  Ins. 
Co.  V.  Leavy,  180  Pa.  4fW.  See  further  note  to 
Moyer  v.  East  Shore  Terminal  Co.  (S.  C.)  »  L.  R. 
A.  48. 

The  exemption  of  the  private  property  of  the 
members  of  a  mutual  insurance  coaspany  from 
corporate  debts,  which  is  made  by  its  articles  of  as- 
sociation, does  not  apply  to  assessments  against 
them  for  losses  under  the  policies.  Montgomery 
County  Farmers*  Mut.  Ins.  Co.  v.  Mllner,  IM)  Iowa, 
68S. 

A  provision  in  the  articles  of  a  mutual  insurance 
company  limiting  the  liabilities  of  the  members  to 
the  amount  of  undertaklngB  given  for  premium  is 
not  valid  when  the  only  authority  of  statute  there- 
for is  a  provision  that  the  articles  *'may  prescribe 
the  liabilities  of  the  members  to  be  assessed  to- 
ws rds  defraying  the  losses  and  expenses  of  the  com- 
pany and  the  mode  and  manner  of  colleotlng  such 
assessments,**  especially  when  another  provision 
of  the  statute  declares  that  a  receiver  shall  assess 
upon  all  members  and  persons  Insured  such  sums 
as  will  in  the  sggregate  be  sufficient  to  pay  all  losses 
and  liabilities,  together  with  the  services  and  ex- 
penses of  the  reoelver.  Bussell  v.  Berry,  51  Mich. 
287. 

Where  insurance  is  taken  by  the  makers  of  a 
premium  note  given  as  part  of  the  assets  of  a 
mutual  insurance  company  the  amount  for  tha 
premiums  therefor  cannot  be  collected  of  the 
makers  in  addition  to  the  amount  of  the  note,  as 
the  premiums  are  properly  chargeable  to  the  note. 
Maine  Mut.  M.  Ins.  Co.  v.  Blunt,  04  Me.  95. 

Where  a  mutual  marine  Insurance  society  used  a 
Lloyds  policy  which  was  not  in  all  respects  suited 
to  their  purposes,  and  the  amount  of  premium 
paid  and  the  rate  per  cent  were  left  blank,  but  the 
words  '*£20  per  centum^*  were  added  in  Italics  in  a 
separate  line,  it  was  held  whatever  these  words 
meant  they  did  not  limit  the  amount  for  which 
each  member  was  liable  to  20  per  cent  on  the  suia 
he  had  insured.    Gray  v.  Gibson,  L.  B.  2  a  P.  ISQl 
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4«  Assessmenta  upon  the  membem  of  a 
mntaal  insorajioe  company  to  p»7  ■» 
loss  may  ioolude  interest  and  expenses  Incident 
thereto  result InK  from  not  paying  it  when 
due,  and  alsii  the  costs  of  litlflradon  incurred  in 
defendinar  actions. 

6«  Members  of  m  mntiuU  liuraraAce  com- 
pany who  did  not  pay  thoir  shares  of 
a  void  assessment  to  cover  a  valid  claim 
^111  not  be  permitted  to  object  to  the  oredltinff  of 
the  amounts  paid  thereon  by  other  members 
upon  the  sums  assetved   against  them  under  a 

.  new  levy  to  meet  the  liabilities  for  which  the 
▼old  assessment  was  levied. 

6.  Thirty  per  cent  is  not  an  onreason- 


IL  Who  a/re  fMimhen, 
a.  In  QenerdL 

A  person  who  refuses  to  take  a  policy  in  a  mutual 
lire  insurance  company  for  which  he  has  applied, 
or  to  siim  the  deposit  note,  is  not  a  member  or  liable 
for  the  premium.  Beai  Bstate  Mut.  F.  Ins.  Co.  v 
Boessle,  1  aray.  888. 

A  manufacturing  corporation  organized  under 
the  laws  of  Minnesota  Is  held  entitled  to  take  in- 
surance on  its  property  In  a  mutual  insurance  com- 
IMiny  or^nized  under  Minn.  Laws  1881,  chap.  01, 
authorizing  the  formation  of  millers*  and  manuftic- 
turers*  mutual  insurance  companies,  and  may  be 
bound  by  Its  premium  notes  given  for  insurance  in 
such  company.  St.  Paul  Trust  Oo.  v.  Wampach 
Mfg.  Go.  60  Minn.  98. 

A  firm  which  succeeds  to  the  business  of  a  prior 
firm  and  gives  a  new  noto  in  renewal  of  a  premium 
note  given  by  the  old  firm  for  security  of  dealers 
to  a  mutual  insurance  company  Is  bound  by  the 
obligation.  Maine  Mut.  M.  Ins.  Co.  v.  Blunt,  M 
Me.  05. 

In  case  of  mutual  insurance  on  ships  it  was  held 
that  part  owners  of  a  vessel  insured  in  a  mutual 
company  by  the  owner  of  other  shares  in  the  ves- 
sel, who  was  the  managing  owner  having  authority 
to  insure  it  In  such  an  association,  are  liable  to  con- 
tribute to  the  payment  of  the  losses  of  the  asso- 
ohition  In  case  of  bis  bankruptoy  whether  they  are 
technically  members  of  it  or  not,  where  the  insur- 
ance in  such  an  association  is  on  veaeels  belonging 
to  its  members  or  In  which  members  are  interested 
or  have  shares,  and  the  articles  provide  that  every 
person  shall  be  deemed  to  have  agreed  to  become  a 
member  who  Insures  any  ship  therein.  Great 
Britain  100  A 1  &  8.  Ins.  Asso.  v.  Wyllle,  L.  R.  22  Q. 
B.  Div.  710;  Ocean  Iron  8. 8.  Ins.  Asso.  v.  Leslie,  L. 
H.  22  Q.  B.  Div.  728,  note. 

These  cases  are  distinguished  from  the  case  of 
United  Kingdom  Mut.  8. 8.  Assur.  Aaso.  v.  Nevill, 
L.  K.  10  Q.  B.  Div.  HO,  on  the  ground  that  m  the 
latter  case  the  contract  made  no  one  liable  to  con- 
tribute except  the  managing  owner  who  procured 
the  Insurance. 

On  the  question  whether  or  not  those  who  in- 
sure on  the  cash  or  stock  plan  in  a  mutual  com- 
pany are  to  be  held  liable  as  members,  the  decisions 
are  divided. 

In  a  Canadian  case  it  was  held  that  one  insuring 
for  a  cash  premium  under  40  Vict.  chap.  'i2,  S  86,  is 
liable  as  a  member  of  a  mutual  company  and  sub- 
ject to  asseosment  for  losses  during  his  member- 
ship provided  the  deposit  notes  are  insufficient  to 
pay  them.  Hochlaga  Mut.  F.  Ins.  Co.  v.  Lefebvre, 
8  Mont.  L.  N.  286, 7  Mont.  L.  N.  226.  (Berryman^s 
Ins.  Dig.  167.) 

8o,  In  Wisconsin,  the  holder  of  a  policy  isnied  for 
a  cash  premium  is  held  to  be  a  member  liable  to  as- 
sessment in  a  mutual  fire  insurance  company  or- 
ganized under  the  Wisconsin  statutes  (S.  ft  D.  Ann. 
Stats.  M  10410^10410)  by  which  all  property  Insured 
Is  made  subject  to  assessment.  Bundle  v.  Kennan, 
19  Wis.  402. 
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able  aaaoimt  to  lewy^for.  oonttBi^eB* 
cies  in  levying  an  osrcwment  upon  the  men* 
bers  of  a  mutual  Huuranoe  company  to  mee( 
liabilities,  where  a  new  assessment  for  delloleocle» 
arising  from  failure  to  collect  cannot  be  made- 
under  the  law  of  the  state,  and  litigation  In  con- 
nection with  the  coileotion  of  the  nnsmrimcmf  i» 
probable. 

aune  2, 18M.) 

APPLICATION  for  a  writ  of  mandamus  to 
compel  the  Ionia  circuit  Judge  to  diaaolve 
ED  Id  juDctloo  which  be  had  issued  against  the* 
levying  of  an  assessment  upon  the  m«mben  or 
a  mutual  insurance  company.    Granted, 


But  elsewhere  it  is  held  otherwise. 

Thus,  in  Dlinois  one  who  insures  his  propertj  io 
a  mutual  company  for  a  specilled  premium  doe» 
not  become  a  member  of  the  company  so  as  to  be- 
liable  for  the  payment  of  instalments  of  a  note- 
which  he  gives  for  the  premiums  which  come  doe 
after  the  insolvency  of  the  company,  aa  theooo' 
sideratlon  for  them  fails.  Earmers*  &  M.  Ina.  Cu». 
V.Smith,  88  IU.187. 

So  in  an  earlier  case  it  was  said  that  the  bolder  or 
a  policy  issued  for  a  cash  premium  under  lawfoi 
authority  in  the  charter  of  the  company  is  not  e 
member  of  the  company.  Diinois  F.  Ins.  Go.  v. 
Stanton,  87  HL  864.  This  was  declared  in  an  aetfOB 
on  such  a  policy,  and  the  court  said  while  the  ooob- 
pany  was  organised  o.n  a  mutual  plan  this  transao-- 
tion  did  not  seem  to  have  any  element  of  mutuality.. 

And  in  the  New  York  case  of  Howard  v.  Frank- 
lin M.  ft  F.  Ins.  Oo.  0  How.  Pr.  46i,  it  was  held  that, 
one  who  obtains  insurance  from  a  mutual  oom» 
pany  by  payment  of  a  cash  premium  does  not  be- 
come a  member  or  stockholder  within  themeanlnir 
of  the  New  York  act  of  April  10. 184A,  S 16,  provld- 
ing  for  suits  against  membeia  or  stockholders  for 
losses. 

Likewise,  fn  Pennsylvania  one  who  takes  a  casb 
policy  in  a  mutual  insurance  company  which  has 
the  right  to  issue  such  policies  cannot  be  held  llable- 
as  a  member  for  future  assessments  because  of  a 
by-law  attempting  to  create  such  liability  if  bedi<k 
not  have  notice  of  the  by-law  before  his  policy  wa» 
issued.  Given  v.  Bettew,  IflS  Pa.  688,  Affirming  11* 
Lana  L.  Bev.  114^ 

So,  a  stock  note  is  not  liable  to  assessment  for 
losses  in  a  mutual  insurance  company  and  cannot, 
be  treated  as  a  premium  note.  Pennsylvania  GL  Ins. 
Ck>.  V.  Gayman.  7  Legal  Gas.  S8i.  (Hrightly*B  IMg^ 
(Pa.)  vol.  2,  p.  UlL) 

b.  2Van^erees  of  policy  or  property. 

On  the  transfer  of  property  insured  in  a  mutnak 
company  the  purchaser  does  not  become  liable  to 
assessments  'in  the  absence  of  any  assignment  of 
the  policy  to  him  or  of  any  cod  trace  creating  suc^ 
liability  between  him  and  the  former  owner.  Bow» 
ditch  Mut.  F.  Ins.  Oo.  v.  Buflum,  t  Gray,  660. 

But  assignees  of  a  policy  m  a  mutual  lire  Insur- 
ance company  who  have  been  substituted  to  all 
the  rights  of  the  original  assured  with  the  asseat 
of  the  company  thereby  become  members  and  are- 
liable  to  assessment,  where  the  statutes  simpir 
provide  that  **every  person  insured  by  the  oom-^ 
pany  shall  be  a  member.**  Oom.  y.  Massaohu8eu» 
Mut.  F.  Ins.  Oo.  112  Mass.  116. 

A  transfer  by  a  guardian  of  a  policy  In  a  mutual 
fire  iusurance  company  to  the  owner  of  the  prop-  ^ 
erty  Insured,  which  la  assented  to  by  the  company  * 
and  recorded  and  the  policy  accepted  by  the  trans- 
feree, makes  him  a  member  of  the  company  sub- 
ject to  assessments  as  such.  Cumings  v.  Hildretb^ 
117  Ma«8.  a09. 

A  purohSFer  of  property  Insured  in  a  mutual  as> 
suraooe  society  under  a  statute  which  makes  th^ 
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Tbe  facts  are  stated  Id  the  opinion. 
Mtur$,  Georis^e  E.  Nichols  and  M«  A« 
Ulehols  for  relHtor. 
Mr.  Vernon  H.  Smith  for  respondent. 


%  J.,  delivered  the  opinion  of  the 
court: 

The  Ionia,  Eaton,  &  Barry  Company  above 
named,  is  a  mutual  fire  insurance  company, 
organized  and  doing  business  under  the  laws 
of  this  state.  In  the  year  1889  it  had  losses 
and  expenses,  and  an  assessment  was  made 
for  the  purpose  of  providing  a  fund  with 
which  to  discbarge  its  liabilities.  Relators 
allege  that  this  assessment  was  insufficient 


to  cover  all  of  said  liabilities  existing  for 
that  year,  and  that  a  large  indebtedness  ex- 
isted, that  they  did  not  attempt  to  assess. 
The  amount  of  the  indebtedness  unprovided 
for  consisted  of  (1)  undisputed  losses  and 
expenses  in  excess  of  the  asses  ment :  (2)  two 
losses,  unadjusted,  which  were  subsequently 
litigated,  known  as  .the  ''Van  Alstine  and 
Towie  Losses ;"  (8)  costs  and  expenses  of  such 
litigation ;  (4)  interest  upon  the  amounts 
mentioned.  An  assessment  was  made  to  raise 
a  fund  to  pav  this  indebtedness,  and  up- 
wards of  $5,000  was  paid  upon  it.  8uch  as- 
sessment being  declared  void,  no  further  ef- 
fort was  made  to  collect  it,  but  the  money 


vvoperty  liable  for  the  payment  of  quotas,  and  pro- 
Tides  that  the  Insured  oo  selHofr  tbe  property  shall 
apprise  the  purchaser  of  tbe  insurance  and  Indorse 
the  poUoy  to  him,  and  thatsucb  purchaser  shall  be 
oonsidered  as  a  subscriber  In  Iteu  of  tbe  original 
and  the  property  remain  liable  for  tbe  quotas, 
takes  the  property  sabjeot  to  such  quotas,  al- 
thoag^h  tbe  policy  Is  not  indorsed  to  him.  Mutual 
ASBur.  Soc.  V.  Byrd«  1  Ya.  Caa.  170. 

Property  insured  in  the  Mutual  Assurance  Society 
under  the  Yirglnia  act  of  December  22, 1794,  was 
made  liable  for  assessments  on  account  of  losses  in- 
sured against  and  on  transfer  to  a  bona  fide  pur- 
chaser continued  subject  to  thi»  liability.  Mutual 
AsBur.  8oc  V.  Watts.  14  U.  8.  1  Wheat.  279, 4  L.  ed. 
ffL  The  statute  expressly  provided  that  in  every 
ease  of  such  change  the  purchaser  or  mortgagee 
should  be  considered  as  a  subscriber  in  lieu  of  tbe 
original,  and  tbe  property  remain  liable  for  tbe 
payment  of  tbe  quotas  In  the  same  manner  as  if  the 
right  thereof  had  remained  in  the  original  owner. 

But  on  the  sale  of  such  property  without  notice 
It  was  held  it  did  not  continue  liable  for  tbe  pre- 
mium which  by  the  Virginia  act  of  1906  must  be 
paid  before  the  insurance  could  commence.  This 
makes  a  dear  distinction  between  such  premium 
and  the  quotas  or  assessmenrs  which  might  there- 
after become  payable.  Mutual  Assur.  Boa  v. 
l^azon,  19  U.  8. 0  Wheat.  SOS,  6  L.  ed.  842. 

An  assignee  of  a  policy  In  a  mutual  Insurance 
oompany  who  expressly  agrees  to  pay  the  asMSS- 
meota  thereafter  made  against  *'  said  policy"  is  not 
relieved  from  UabiUty  on  such  assessments  by  tbe 
fact  tbat  the  original  premium  cote  has  been  sur- 
rendered on  tbe  payment  by  a  surety  of  assessments 
made  up  to  the  time  of  tbe  assignment  of  the  pol- 
icy. The  court  considered  that  this  would  be  so 
whether  the  assignee  was  in  the  position  of  a  pur- 
chaser of  the  premises  or  that  of  a  mortgagee.  But 
tbere  was  a  further  consideration  in  tbe  fact  that 
the  assessments  against  the  assignee  were  actunliy 
made  before  the  note  was  surrendered.  New 
Hampshire  Mat.  F.  Ins.  Oo.  v.  Hunt,  80  N.  H.  210. 

As  to  the  effect  of  transferring  tbe  insured  prop- 
erty to  terminate  the  liability  of  tbe  original  mem- 
ber, see  iftfra^  VII.,  a 

« 

IIL  JTotei  cf  memben. 

a.  finds  otid  efftelU 

The  distinction  between  notes  given  to  form  tbe 
capital  of  a  mutual  insurance  company  and  those 
given  for  premiums  after  tbe  company  has  begun 
business  is  frequently  pointed  out  by  tbe  Jud^res 
and  tbe  former  held  to  be  enforceable  irrespective 
of  losses,  and  tbe  latter  only  for  tbe  pro  rata  share 
of  losses  In  common  with  other  premium  notes. 
This  is  clearly  stated  in  Dana  v.  Munro,  88  Barb. 
628. 

A  premium  note  taken  for  insurance  after  the 
organisation  of  a  company  was  held  to  be  an  obli- 
gation only  to  pay  assessments  and  not  to  const!. 
tute  a  stock  note,  although  the  agent  of  tbe  com- 
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pany  before  its  organization  bad  solicited  tbe  in- 
surance and  renewed  the  solicitation  after  it  was 
ready  to  do  business.    I/Hcf. 

The  form  of  a  note  does  not  determine  tbe  ques- 
tion whether  or  not  it  is  given  as  a  stock  or  capital 
note  of  a  mutual  insurance  company,  but  this  mat- 
ter is  open  to  inquiry.  Jackson  v.  Van  Slyke,  62  N. 
r.  645;  Sands  v.  Son,  fiS  N.  Y.  (MS. 

A  cote  which  is  in  the  form  of  a  mere  premium 
note  Is  not  presumed  to  be  given  as  an  original 
stock  note,  that  Is,  a  note  given  on  tbe  organization 
of  tbe  company  as  security  for  its  liabilities.  But 
evidence  is  admissible  to  determine  tbat  fact.  Bell 
V.  Shlbley,  SSBartk  810. 

Where  a  note  was  given  to  a  mutual  insuranoe 
company  on  a  transaction  which  was  in  form  an 
open  policy,  but  tbere  was  som^  evidence  to  indicate 
a  different  intention,  and  it  was  with  the  maker*B 
knowledge  published  in  the  annual  statement  re- 
quired by  law  as  a  business  note  of  tbe  company,  it 
was  left  to  tbe  jury  to  say  whether  or  not  it  was 
given  as  a  premium  note  in  advance  for  the  secure 
Ity  of  dealers.    Brouwer  v.  Hill,  1  Sandf.  828. 

So,  in  case  of  premium  notes  in  advance  taken 
after  tbe  organization  of  a  mutual  insurance  com* 
pany  it  was  held  to  be  a  question  of  fact  whether 
they  were  given  as  a  part  of  tbe  fund  for  tbe  secur- 
ity of  dealers  or  merely  for  premiums  In  tbe  usual 
course  of  business.  Merchants*  Mnt.  Ins.  Go.  v. 
Bey,  1  Sandf.  184. 

And  a  note  which  purports  to  be  for  the  premium 
on  a  single  specific  policy  to  be  issued  on  speciiled 
property  and  payable  in  such  portions  and  at  such 
time  or  times  as  the  directors  might  require  agree* 
ably  to  their  charter  is  subject  to  exphmation  by 
parol  evidence  of  tbe  facts  to  show  whether  it  was 
intended  to  form  a  part  of  the  capital  required  by 
law  and  payable  absolutely  without  any  assessment, 
or  to  be  a  premium  note  on  which  an  assessment 
was  necessary  in  order  to  recover  anything  upon 
it,  but  nothing  short  of  the  most  conclusive  evi- 
dence or  of  an  express  admission  could  establish  it 
to  be  a  note  given  as  part  of  tbe  premium  capital 
of  tbe  company.    Dana  v.  Munson,  23  N.  Y.  684. 

Where  a  note  was  given  to  a  mutual  insurance 
company  for  an  open  policy  after  the  maker  had 
paid  a  note  for  premiums  In  advance  and  long  after 
tbe  company  bad  commenced  business,  it  was  held 
to  be  a  question  for  tbe  jury  whether  it  was  given 
for  premiums  In  advance  and  for  the  security  of 
dealers  or  whether  it  was  given  for  an  ordinary 
open  policy,  the  testimony  being  in  confliot  on  the 
question.  Maine  Mut.  M.  Ins.  Ck).  v.  Stockwell,  87 
Me.  882. 

The  question  whether  a  premium  note  was  given 
under  H  9  of  tbe  Maine  special  act  of  1870  for  the 
better  security  of  those  concerned  to  be  used  for 
tbe  purpose  of  paying  claims  or  otherwise  in  the 
course  of  business  and  for  which  the  signers  were 
entitled  to  a  compensation,  or  merely  as  tbe  pre- 
mium for  a  particular  policy,  was  held  to  be  a  quea- 
Uon  for  tbe  jury,  in  Maine  Mut.  M.  Ins.  Co.  v,  Tar. 
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collected  had  been  used  in  payment  of  the 
obligations  of  the  comoanj.  Thereupon,  a 
new  assessment  was  ordered,  for  an  amount 
sufficient  to  cover  the  sums  mentioned,  and 
80  per  cent  additional,  to  cover  expanses  of 
collection,  and  shrinkage.  One  William  D. 
Place,  who  from  January,  1884,  until  the 
date  of  filing  his  bill,  was  a  member  of, 
and  insured  in,  said  company,  filed  a  bill  of 
complaint,  stating  the  facts  hereinbefore  out- 
lined, and  praying  an  injunction  restraining 
the  levy  of  such  assessment,  which  he  asserted 


would  be  a  cloud  upon  his  title.  The  bill 
alleges  the  following  grounds  for  the  claim 
that  such  asesessment  should  not  be  made, 
tiz, :  First,  the  Towle  and  Van  Alstine  losses 
did  not  become  a  liability  during  the  year 
1889,  inasmuch  as  they  were  not  adiusted, 
but  were  subsequently  litigated,  and  were 
therefore  not  chargeable  upon  policy  hold- 
ers for  that  year ;  second,  the  ooeta  and  ex- 
penses incident  to  that  litigation  were  not 
chargeable  to  policy  holders  of  that  year,  as 
they  were  incurred  later ;  third,  the  amount 


rar,  06  Me.  188,  where  the  dalm  was  that  it  was  for 
an  open,  policy  for  premiums  io  advance  to  be 
earned  by  the  company,  and  that  all  earned  pre- 
miums had  been  paid,  leaving  nothing  due  on  the 
note,  and  the  note  was  given  after  the  company  had 
begun  business,  having  obtained  the  requisite 
amount  of  notes  for  that  purpose.  If  the  note  was 
given  under  1 9  for  security,  then  it  remained  a 
valid  obligation  for  the  balance  after  deducting 
premiums  earned. 

The  surrender  of  a  notewhioh  was^  claimed <  to 
have  been  given  as  a  subscription  note,  but  which 
was  not  shown  to  have  been  given  to  make  up  cap- 
ital for  the  company  or  to  be  used  as  thp  basis  of 
credit,  and  the  taking  instead  of  a  new  note  for  the 
unearned  balance  of  the  former  one  to  which  a  new 
obligor  Joins  with  the  express  understanding  that 
the  new  note  is  to  be  termed  an  open  policy  note 
for  the  unearned  premium  of  an  open  policy  issued 
at  the  same  time  to  the  makers,  is  not  unlawful,  es- 
pecially where  the  charter  of  the  company  does  not 
have  any  provision  for  subscription  notes  which 
are  to  be  valid  and  binding  whether  the  premiums 
for  which  they  are  advanced  are  ever  earned  or 
not.    Lawrence  v.  McCready.  6  Bosw.  889. 

Premium  notes  clearly  intended  only  as  a  contin- 
gent fund  for  the  payment  of  losses  as  they  diould 
occur  and  be  assessed  from  time  to  time,  and  not  as 
a  present  capital  payable  absolutely  at  their  full 
amount,  are  onjustiflably  diverted  when  the  di- 
rectors attempt  to  use  them  for  the  purpose  of  ex- 
tending the  charter  of  the  company  without  the 
consent  of  the  makers,  and  do  not  thereby  become 
liable  to  collection  without  any  assessment.  People. 
Barron,  v.  Rensselaer  Ins.  Co.  88  Barb.  828. 

The  use  of  premium  notes  without  consent  of  the 
makers  as  the  basis  for  an  extension  of  the  charter 
of  the  company  under  the  New  York  act  of  1849,  if 
it  does  not  operate  prejudicially  to  the  makers,  was 
said  not  to  be  a  di  version  of  the  notes  in  Hyatt  v.  Es- 
mond, 87  Barb.  001.  But  in  this  case  the  court  found 
that  the  note  in  question  had  not  been  thus  used 
but  was  given  after  the  extension  of  the  charter 
had  been  made. 

A  note  given  to  increase  the  capital  stock  of  a 
mutual  insurance  company  cannot  be  sued  on  and 
treated  as  a  premium  note,  and  an  assessment  by 
the  company  is  not  evidence  that  money  is  due  on 
such  a  note,  but  it  must  be  shown  that  there  was  a 
resolution  to  increase  the  capital  stock,  and  that  it 
was  so  iacreased.  Pennsylvania  C.  Ins.  Go.  v.  Gay- 
man  (Pa.)  5  Ins.  L.  J.  819. 

The  liability  o,f  members  upon  deposit  notes  can- 
not be  increased  by  the  fact  of  the  insolvency  of  a 
mutual  insurance  company  and  the  transfer  of  its 
assets  to  a  receiver.  Shanghnessy  v.  Kensselaer 
Ins.  Co.  21  Barb.  60S. 

The  fact  that  the  original  premium  note  had 
matured  and  a  renewal  note  been  given  is  immate- 
rial in  determining  the  liability  of  the  maker  on 
the  renewal  note,  but  that  is  the  same  as  if  it  had 
accrued  during  the  currency  of  the  original  note. 
Hone  V.  Folger,  1  Sandf .  177;  Hone  v.  Alien,  Id.  171, 
note;  Howard  v.  Hinckley  k  E.  Iron  Co.  64  Me.  98. 
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b.  Ormsiderotlon. 

The  defense  of  a  partial  failure  of  consideration 
io  an  action  on  notes  given  for  advance  premiums 
asA  security  on  which  the  maker  was  to  receive  a 
percentage  cannot  be  sustained  because  of  the 
maker*s  failure  to  take  insurance  for  the  whole 
amount  of  the  premiums  represented  by  the  note. 
Cruikshank  v.  Brouwer,  11  Barb.  228. 

Notes  given  for  advance  premiums  subject  to  the 
right  of  the  company  to  use  them  for  the  payment 
of  losses  and  liabilities  or  any  purpoae  connected 
with  the  business  of  the  company  are  enforceable 
without  any  reference  to  the  question  whether  or 
nut  insurance  had  t>een  taken  on  their  account. 
Osgood  V.  Toplitz,  3  Lans.  184;  Osgood  v.  Strauss, 
66  Barb.  888,  Aifirmed  56  N.  Y.  672;  Breuwer  v.  Ap- 
pleby, 1  Sandf.  15^ 

The  same  was  held  where  the  note  had  been  trans- 
ferred as  coUatpral  security.  Great  Western  Ins. 
Co.  V.  Thayer,  60  Barb.  683L 

So  in  Maine  notes  given  for  premiums  in  advance 
by  members  of  a  mutual  insurance  company  which 
hss  no  capital  stock  and  which  is  authorised  to  re- 
ceive such  notes  for  security  and  to  negotiate  them 
for  pasring  claims  or  otherwise  in  the  couree  of 
business,  are  held  to  be  on  sufficient  oonalderatiOD 
even  if  no  insurance  has  been  obtained  theref  Or  by 
the  makera  and  the  company  has  become  insolvent. 
Howard  v.  Palmer,  64  Me.  86.  The  notes  of  this 
class  constituted  the  assets  of  the  company  which 
it  was  required  to  have  in  a  certain  sum  before  it 
could  do  business. 

Premiums  that  have  actually  been  paid  by  mak- 
ers of  notes  for  advance  premiums  to  a  mutual  in- 
surance company  cannot  be  deducted  from  the 
amount  of  such  notes,  although  Instead  of  paying 
the  premiums  the  makers  might  have  had  them  al- 
lowed on  the  notes  had  they  so  chosen.  Howard 
V.  Hinckley  k  R  Iron  Co.  mpra. 

Bee  also,  as  to  want  of  consideration  where  insur- 
ance is  invalid,  infra^  VI.,  d. 

c  MatuTity, 

The  maturity  of  notes  given  for  advance  premi- 
ums as  security  notes  under  the  act  of  April  lOi, 
1849, 1 6.  and  made  payable  at  specified  times,  not 
exceeding  twelve  months  from  date,  cannot  be 
postponed  until  the  exhaustion  of  the  cash  capital 
of  the  company,  but  the  time  of  payment  is  made 
absolute  according  to  their  terms  and  not  depend- 
ent upon  any  such  contingency  as  the  occurrence 
of  losses,  the  exhaustion  of  capital,  or  any  demand 
of  payment  or  making  of  assessments.  .Osgood  v. 
Strauss,  66  Barb.  888,  Affirmed  65  N.  Y.  672. 

A  note  given  to  a  mutual  insurance  oompaoy 
for  premiums  in  advance  is  in  effect  payable  on  de- 
mand in  substantial  compliance  with  the  6tb  sec- 
tion of  the  New  York  act  of  April  10,18191,  requir- 
ing such  notes  to  be  payable  **at  the  end  of  or  within 
twelve  months**  from  the  date,  although  it  pro- 
vides for  payment  **in  such  portions  and  at  such 
time  or  times  as  the  directors  may,  agreeably  to 
their  charter  and  by-laws,  require.**  Hill  t.  Beed* 
16  Barb.  280. 


1894. 
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ToluDtarily  paid  upon  the  Toid  asaeflimeiit 
of  1892  could  not  be  lawfully  assesaed  to  re- 
imburse thoee  who  had  paid  it,  who  were  to 
be  credited  such  amounts  upon  the  new  as- 
aeaament ;  fourth,'  there  was  no  authority  to 
assess  80  per  cent  for  oontinf^encies.  An  in- 
junction jMnd0  Ate  lite  was  issued,  a  motion  to 
dissolve  which  was  denied,  whereupon  this 
proceeding  was  instituted  to  compel  such 
dissolution. 

Ordinarily,  this  court  does  not  review  the 
action  of  the  circuit  Judge  in  injunction  cases. 


Where,  however,  as  in  this. case,  the  return 
shows  the  question  in  dispute  to  be  one  of 
law  merely,  it  will  consider  the  case.  The 
points  raised  by  the  bill  are  those  which  will 
be  discussed. 

(Questions  arising  over  matters  involved  in 
this  case  were  considered  in  the  case  of  Ionia, 
B,  eft  B,FarfMr9'  Mut,  F.  Ins.  Co,  v.  Otto,  98 
Mich.  668,  and  it  was  there  held,  in  sub- 
stance, that  where  an  assessment  was  made 
to  cover  certain  losses  and  expenses,  subse- 
quent assessments,  made  necessary  by  a  fail- 


A  by-law  provldtiiff  that  neirleot  or  refusal  to  pay 
ao  aaseesmeat  due  from  a  member  shall  entitle  the 
onraoiaation  to  sue  for  and  recoFer  the  whole 
amount  of  his  deposit  note  or  notes  which  sbali  re- 
main in  the  treasury  subject  to  the  payment  of 
looses  and  expenses  which  have  then  aoorued  or 
may  thereafter  aoorue,  and  the  balanoe,  if  any,  to 
be  returned  to  him  after  ntaety  days  from  the  ex- 
piration of  the  term  for  which  his  insurance  was 
made.  Is  upheld  as  a  valid  ezerolBe  of  a  charter 
power  to  adopt  tqr-laws;  and  the  objection  that  It 
was  void  ascreatintr  a  forfeiture  is  not  sustained, 
because  it  was  a  contract  to  which  the  member  is  a 
party.  Chhiil  v.  Kalamaaoo  Mat  Ins.  Oo.  2  DouffL 
(MIob.)  124, 48  Am.  *Dec.  407. 

A  charter  proirliion  tbat  the  whole  amount  of  a 
premium  note  may  be  recovered  on  failure  to  pay 
anyaMBSsmentupon  itmay  be  enforced  notwith- 
amnding  a  provision  that  the  note  is  to  be  returned 
oo  demand  after  thirty  days  from  the  expiration 
of  the  policy.  St.  Louis  Mut.  F.  ft  M.  Ins.  Co.  v. 
Boeckler,  ]»Mo.l8B. 

A  provision  in  a  statute  incorporating  a  mutual 
lire  Inauianoe  company  making  the  whole  amount 
of  a  deposit  note  due  in  case  of  default  for  thirty 
daysafter  notice  to  psy  an  assessmeat  thereon  be- 
comes a  part  of  the  contract  of  the  members,  and 
may  therefore  be  enforced  in  another  state.  Jones 
V.  SISBon,  6  Gray,  288. 

The  right  to  recover  the  whole  amount  of  a  pra- 
miam  note  for  default  in  payment  of  an  assessment 
is  also  enforced  in  accordance  with  the  cbarter  of 
a  oompaoy,  in  Missouri  State  UnU  F.  ft  M.  Ins.  Cki. 
V.  Spore,  28  Mo.  28. 

The  whole  amount  of  a  deposited  premium  note 
with  costs  is  also  held  to  be  recoverable  on  default 
of  payment  of  an  asMSsment  within  a  stipulated 
time,  under  Neb.  Oomp.  Stat  1867.  chap.  48,118. 
Farmers*  Union  Ins.  Ck>.  v.  Wilder,  36  Neb.  572. 

The  subject  of  forfeiture  of  insurance  la  a  mu- 
tual company  and  all  other  questions  as  to  the  mat- 
ter of  insurance  between  the  insured  and  the  com- 
pany of  which  he  is  a  member  are  omitted  from 
this  note. 

A  stipulation  in  a  policy  that  the  whole  amount 
of  a  premium  note  shall  become  due  on  failure  to 
pay  any  Instalment  at  maturity  is  valid  and  nukes 
such  note  due  and  enforceable  for  the  whole 
amount  on  failure  to  pay  an  instalment,  notwith- 
standinir  the  insuraoce  cesses  upon  such  default 
where  tbe  benefit  of  lower  rates  has  been  obtained 
during  tbe  time  the  policy  was  in  force  by  reason 
of  takiug  the  policy  for  a  longer  period.  Conti- 
nental Ins.  Co.  V.  Boykin,85  8.  a  8S8;  Continental 
Ins.  Co.  V.  Hoffman,  Id.  827. 

In  tbe  case  last  named  the  default  was  made  on 
the  first  iastalment  that  came  due  on  the  premium 
note*  but  the  first  year^  premium  had  been  paid  in 
cash.  The  court  described  tbe  case  as  a  hard  one 
but  said  the  reduction  of  the  rate  that  was  ob- 
tained by  taking  a  five  years*  policy  and  of  which 
the  benefit  had  been  had  for  one  year  constituted 
a  consideration  which  made  the  contract  valid  as 
between  persons  of  full  age  and  of  sound  mind, 
although  it  was  one-sided,  unequal,  and  unjust 
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The  artlole  of  association  and  by-laws  of  a  mu- 
tual fire  Insurance  company  organized  under  the 
Indiana  statute  (1  Gavin  ft  H,  p.  888, 1 45)  may  pro- 
vide that  aU  premium  notes  shall  be  paid  in  instal- 
ments as  ordered  by  the  directors  after  notice,  and 
tbat  the  entire  note  shall  become  due  and  collecti- 
ble if  assessments  made  are  not  paid.  German 
Mut  F.  Ins.  Co.  V.  Franck,  22  Ind.  864. 

As  to  the  necessity  of  assessments  to  make  a 
cause  of  action  on  such  notes,  see  infra,  IX.,  a. 

d.  NegoUatUm, 

Premium  notes  may  be  transferred  In  absolute 
payment  or  as  security  for  valid  debts  of  the  In* 
surance  company  when  taken  for  advance  premi- 
ums under  a  charter  making  them  tbe  absolute 
property  of  the  company  subject  to  use  for  pay- 
ment of  loraes  and  liabilities  or  any  other  pur- 
pose connected  with  the  business  of  tbe  company. 
Great  Western  Ins.  Co.  v.  Thayer.  60  Barb.  888. 

The  negotiability  of  a  premium  note  is  nei.  af- 
fected by  a  provtSTdft  that  If  nOt  paid  at  maturity 
the  whole  amount  of  premium  on  tbe  policy  shall 
be  considered  as  earned  and  the  policy  null  and 
void  so  long  as  the  note  remains  overdue  and  un- 
paid. KIsk  V.  Dodge  County  UaU  Ins.  Co.  88  Wis. 
188, 15  Am.  Bep.  81 

A  subscription  note  or  a  premium  note  in  ad- 
vance given  to  a  mutual  marine  insurance  com- 
pany and  transferred  by  the  company  to  pay  a  loss 
may  bave  tbe  protection  given  to  neaotiable  instru- 
ments in  the  hands  of  bona  fide  holders  against  de- 
feases set  up  by  the  maker,  such  as  a  lack  of  con- 
sideration.   Aspinwall  v.  Meyer,  2  Sandf.  180. 

As  collateral  security  for  the  payment  of  the 
debts  of  a  mutual  insurance  company  It  may  trans- 
fer Its  notes  received  under  charter  authority  for 
premiums  in  advanoe  where  the  charter  authorlaes 
their  negotiation  to  pay  claims  or  otherwise  m  the 
courw'  of  bnsinelM.  Brookman '  v.  Metoslf,  88  Nj 
T.  SOI:  Crooke  V.  Mall,  U  Barb.  206. 

Persons  taking  such  notes  In  this  way  as  collat- 
eral securi^  may  be  protected  as  bona  fide  holders. 
Brookman  v.  Metcalf ,  and  Great  Western  Ins.  Oow 
V.  Thayer,  siipm. 

The  deposit  of  a  subscription  note  by  a  mutual 
insurance  company  as  security  for  other  notes 
which  are  discounted,  applying  the  money  to  the 
proper  business  of  the  company.  Is,  so  far  as  the 
maker  is  concerned,  the  same  as  if  the  note  had 
been  negotiated  absolutely  wben  such  negotiation 
was  within  tbe  power  of  the  company.  Holbrook 
V.  Basset,  5  Bosw.  147. 

A  note  given  for  premiums  in  advanoe  under  a 
charter  authorlzmg  such  notes  to  be  taken  and  to 
be  negotiated  for  the  purpose  of  paying  claims  or 
otherwise  in  the  course  of  business  can  lawfully  be 
transferred  by  a  mutual  company  in  payment  of  a 
dalm  for  a  loss.  Howland  v.  Myer,  8  N.  Y.  290; 
Wliite  v.  Height,  16  N.  Y.  8ia 

An  agreement  tbat  6  per  cent  shaU  be  allowed  as 
interest  on  tbe  whole  amount  of  a  note  for  advance 
premiums  without  any  deduction  for  such  sums  as 
might  be  written  against  is  not  valid  and  wUl  pre- 
vent recovery  on  tbe  note  by  the  insurance  com- 
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Qre  to  collect,  could  not  be  levied  upon  thoee 
whose  policies  bad  been  canceled  previous  to 
t]  e  former  assessment.  But  it  was  plainly 
ii  tl.ndted  in  that  case  that  a  member  could 
not  avoid  his  liability  upon  accrued  losses 
and  expenses  by  cancelation  and  payment  of 
araessments  theretofore  made.  He  who  in- 
sures obligates  himself  to  pay  a  proportionate 
share  of  the  losses  and  expenses  for  the  period 
during  which  he  is  insured ;  and,  as  said  in 
the  Otto  Otm,  if  the  liability  has  not  been 
covered  by  assessment,  it  continues,  though 


he  may  have  meanwhile  ceased  to  be  a  pol- 
icy holder.  Much  can  be  said  against  the 
doctrine  that  such  member  should  not  be  lia- 
ble for  deficiencies  arising  from  failure  to 
collect  assessments,  but  we  think  Uiat  ques- 
tion settled  by  authorities  cited  in  the  OU9 
Cam,  We  consider  it  clear,  however,  that 
until  the  assessment  has  been  once  made  the 
liabilitv  continues.  The  Otto  Gate,  pace 
561.  06  Mich.,  expressly  states  that  the  Towle 
and  Van  Alstine  losses  were  existing  lia- 
bilities at  the  time  of  their  occurrence.     We 


paoy  or  a  member  to  whom  It  has  been  transferred 
In  payment  of  a  loss,  as  be  is  not  a  bona  fide  holder* 
Chesbrougb  v.  Wricrht,  41  Barb.  28,  AfTd  on  other 
grounds  61  N.  Y.  eSS. 

Premium  notes  given  upon  subsoriptions  to  a 
mutual  Insurance  company  are  not  valid  in  tbe 
hands  of  a  member  of  the  company  to  wnom  they 
have  been  transferred  in  payment  of  a  loss,  when 
the  subscription  was  made  on  condition  that  it 
should  not  be  binding  until  a  certain  sum  was 
subscribed  and  that  condition  has  not  been  satis- 
fled.    Cbesbrough  v.  Wright*  61  N.  Y.  0(8. 

The  power  of  tbe  president  of  a  mutual  insur- 
ance company  to  Indorse  and  convert  Into  money 
notes  taken  for  advance  premiums  and  whicb  were 
necessary  assets  required  to  permit  tbe  company 
to  begin  business  is  upheld  in  AspinwaU  v.  Meyer, 
supra;  Caryl  v.  McBlrath,  8  Sandf.  176. 

The  maker  of  a  premium  note  as  security  for 
liabUities  of  a  mutual  insurance  company  who 
cedeems  it  from  one  to  whom  the  company  had 
tpledged  it  by  paying  tbe  amount  of  the  pledge  may 
•etill  be  held  liable  to  the  company  for  tbe  balance 
After  deducting  the  amount  so  paid.  Oraig  v.  Ho- 
Henry,  86  Pa.  Ua 

Tbe  ngbt  of  an  insurance  company  to  transfer  a 
premium  note  on  a  purchase  of  bank  stock  cannot 
be  controverted  by  the  maker  of  the  note  when 
sued  by  the  indorsee.  Brown  v.  DonnelU  48  Me. 
4ZL  T7  Am.  Bee.  806. 

But  the  right  of  a  mutual  insurance  company  to 
transfer  a  premium  note  is  denied  in  Oore  Dlst^ 
Mut.  F.  Ins.  Co.  V.  Simons,  18  U.  a  Q.  B.  600. 

a.  CdUeeUon  by  recHoer  or  amUmu  for  credttors. 

t.  A  receiver  of  a  mutual  insurance  company  can 
enforce  notes  given  for  advanoe  premiums  as 
assets  of  the  company  when  it  has  become  insolv- 
ent although  they  bave  not  been  indorsed  by  the 
company.   Howard  v.  Palmer,  04  Me.  88. 

A  receiver  of  a  mutual  Insurance  company  can 
sue  in  his  own  name  upon  a  premium  note  under 
the  Indiana  statutes,  giving  him  power  ''to  bring 
and  defend  actions,**  and  also  providing  that  he 
•ball  reduce  the  assets  to  possession  under  tbe  rules 
prescribed  for  admlnistiiitors,  since  an  administra- 
tor sues  in  bis  own  name.  Manlove  v.  Burger,  88 
Ind.8U. 

A  renewal  note  given  to  oonttame  a  premium 
Dote  made  In  advance  for  security  as  assets  of  a 
mutual  insurance  company  is  enforceable  by  a 
xeoeiver  In  case  of  tbe  insolvency  of  tbe  company 
in  the  same  way  that  the  original  note  would  bave 
been  If  tbe  insolvency  had  arisen  before  It  became 
due.    Howard  v.  Hinckley  &  B.  Iron  Co.  04  Me.  03. 

A  resolution  by  the  directors  of  a  mutual  insur- 
ance company  transferring  its  assets  to  an  assignee 
for  creditors  substantially  complies  with  the  condi- 
tion of  a  note  payable  as  the  directoxs  may  require. 
Hill  V.  Reed,  16  Harb.  280. 

Tbe  use  of  a  note  given  merely  as  a  premium 
note,  and  not  an  original  stock  note,  as  if  it  were 
the  latter,  may  constitute  a  fraudulent  perversion 
of  its  object  and  design,  which  wilUrender  it  Invalid 
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In  the  hands  of  a  receiver  of  the  company.   Bell  ▼• 
Shibley.  88  Barb.  Oia 

As  to  assessments  by  receiver,  and  their  ooUeo- 
tion,  see  infra,  IZ. 

f .  Defenses. 

Tbe  defense  that  the  signature  to  a  premium  note 
was  forged  Is  not  waived  by  tbe  policy  bolder  by 
accepting  a  policy  containing  a  recital  that  such  a 
note  bad  been  given.  Beeber  v.  Fapet  (Pa.)  0  Oent. 
Rep.  191. 

For  defenses  to  notes  whloh  go  to  the  entire  con- 
tract of  membership,  such  as  invalidity  of  the 
insurance.  Illegality  of  tbe  corporation,  or  fraud 
in  procuring  tbe  contract,  see  infra,  VX 

As  to  invalidity  of  assessments,  see  also  ftifro* 


rv.  Altered  charter,  by-Iav«  or  eoiUiraet  of  member^ 

iMp. 

Tbe  acceptance  by  a  majority  of  the  members  of 
each  of  several  mutual  fire  insurance  companies  of 
an  act  of  tbe  legislature  making  a  new  corporation 
and  declaring  that  it  **bball  not  affect  the  legal 
rights  of  any  person**  and  sball  take  effect  **when 
accepted  by, the  members  of  said  corporations'* 
does  not  make  a  member  of  an  old  company  who 
does  not  expressly  assent  a  member  of  the  new  cor* 
poratlon.  Hamilton  Mut.  Ins.  Oo.  v.  Hobart,  S 
Gray,  648. 

The  fact  that  a  mutual  Insurance  company  ob- 
tained a  new  charter  which  did  not  purport  in 
terms  to  be  an  amendment  of  the  old  one,  but  bad 
precisely  the  same  title  and  embodied  most  of  Its 
provisions  with  certain  additions,iB  held  insufficient 
to  constitute  a  defense  to  an  action  on  a  prem  ium 
note  given  to  the  old  company  after  the  term  of 
tbe  insurance  has  expired.  Hope  Mut.  F.  Ins.  Oo. 
V.  Beckmann,  47  Ma  88;  Hope  Mut  F.  Ins.  Oow  ▼• 
Koeller,  Id.  128. 

An  agreement  by  members  of  a  matnal  company 
that  they  wUI  abide  by  the  constitation,  roles,  and 
regulations  already  established  or  which  may  there- 
after be  established  by  a  majority  of  the  insured  is 
sufficient  to  bind  a  member  to  a  change  from  his 
obligation  by  an  alteration  of  tbe  charter  by  act  of 
tbe  majority.  Kom  v.  Mutual  Assur.  800. 10  U.  8. 
6  Cranch,  108, 8  L.  ed.  105;  Mutual  Assur.  See.  ▼. 
Kom,  U  IT.  8. 7  Cranch,  806, 8  L.  ed.  888. 

In  case  of  a  mutual  fire  Insurance  company  or- 
ganized under  the  laws  of  Virginia  it  was  beld  that 
tbe  separation  of  Alexandria  from  tbe  state  of  Vir- 
ginia had  no  effect  on  the  contracts  of  members  in 
Alexandria.    Kom  v.  Mutual  Assur.  Soc  supra. 

An  amendment  by  legislative  act  to  the  cbarter 
of  a  mutual  insurance*  oociety  made  on  request  of 
tbe  majority  of  tbe  society,  whereby  town  and 
country  risks  were  separated  and  different  rates 
provided  for,  is  valid  as  to  a  nonassenting  member 
of  tbe  society.  Currle  v.  Mutual  Amur.  Soc  4  Hen. 
&  M.  816, 4  Am.  Dec.  617. 

The  additional  premium  charged  under  the  Vlfw 
ginla  act  of  1806, 1 7,  was  beld  payable  only  00  the 
excess  between  tbe  old  and  the  new  valuation  when 
the  property  was  revalued,  and  not  upon  tbe  whole 
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-think  it  cannot  be  said  that  the  managers  of 

ztk  company  of  this  kind  can  relieve  present 

policy  holders,  and  burden  future  ones,  by 

delay  in  adjusting  or  by  litigating  losses. 

These  losses  were  a  part  of  the  legitimate 

•^iost  of  insurance  for  that  year,  whenever  and 

however  adjusted.     The  subject  was  again 

•alluded  to,  and  the  validity  of  these  claims 

Tecognized,  on  motion  for  rehearing  of  the 

Otio  Case,  97  Mich.   525.      In  the  case  of 

Union  Mut.   F,  Ins,    Co,   v.  SpatUding,  61 

Hich.  77,  cited  by  counsel,  the  assured  had 


surrendered  his  policy,  and  paid  an 
ment  which  not  only  covered  all  existing 
losses,  but  also  a  large  sum  for  contingencies. 
The  court  said  that  **  there  can  be  no  doubt 
on  the  findings  that  defendant  did  pay  in  fall 
all  that  was  his  proportion  of  any  existing 
losses  of  the  company,  as  well  as  of  any  assess- 
ment levied.  Whatever  losses  subsequently 
arose  from  failures  to  collect,  or  from  any 
other  cause,  were  not  existing  losses."  No 
assessment  having  been  made  for  these  losses, 
or  for  the  amount  of  liability  for  1^  not 


«am  of  the  revaluation.  Atkinsoo  v.  Mutual  As- 
«ur.  Soc.  10  U.  8. 6  Cranch,  SOS.  8  L.  ed.  199. 

But  on  a  obanire  In  the  rates  of  premiam  arising 
<rom  8  variation  of  risk  made  under  the  Yfrglaia 
:act  of  1S05  separating  town  buildf ogs  from  country 
buildings  tbe  additional  premium  is  held  payable 
^poD  tbe  whole  sum  insured.  Mutual  Assur.  8oc. 
-V.  Korn,  supra. 

A  member  who  agrees  to  be  governed  by  the  by- 
-laws of  tbe  association  where  its  articles  oMnoor- 
poration  aotboriae  the  managers  to  adopt  such 
Tuleeand  by-laws  as  to  them  may  seem  proper  Is 
«ubJeot  to  an  amendment  of  a  by- Jaw  by  tbe  mana- 
gers, especially  when  It  was  made  k)ef  ore  bis  policy 
was  Issued,  whereby  tbe  amount  of  property  placed 
oo  tbe  books  of  the  company  which  was  necessary 
before  any  Insurance  should  be  binding  was  re- 
duced below  tbe  amount  originally  stated.  Mont- 
gomery County  farmers*  Mut*  Ins.  Co.  v.  MUner, 
-to  Iowa.  686b 

A  change  made  by  a  mutual  Insurance  company 
dn  its  manner  of  doing  business,  whether  It  Is  law- 
fully  efTected  or  not,  cannot  relieve  tbe  liability 
•of  makers  of  notes  given  for  premiums  in  advance 
on  the  organization  of  the  company,  as  they  are 
not  sureties  to  tbe  company  but  to  its  creditors. 
Osgood  V.  Toole,  00  N.  Y,  476,  AiBrmlng  1  Hun, 

167. 

Y.  For  what  ZossssoroUfCKitions  Udbie, 

a.   In  oenerdL 

Claims  in  dispute  cannot  be  Included  In  an  aasess- 
•nent  upon  a  premium  note.  Mutual  F.  Ins.  Co.  v. 
▼.  Phoenix  Furniture  Co.  (Mich.)  2  Det.  L.  N.  IBS. 

A  mutual  company  cannot  make  assessments  for 
prospective  losses  unless  authorized  by  statute. 
Orr  V.  Beaver  and  Toronto  Mut  F.  Ins.  Co.  flS  U. 
<XaP.141. 

But  a  member  of  a  mutual  company  cannot  con- 
test his  liability  to  an  assessment  on  the  ground  that 
^be  loss  for  wlilcb  It  was  made  should  not  have 
tieen  paid,  and  that  actions  therefor  could  have 
•been  defeated  under  the  statute  of  limitations. 
Sands  v.  Hill,  42  Barb.  661. 

Liability  to  assessments  on  premium  notes  cannot 
^t>e  avoided  by  showing  that  the  losses  for  which  as- 
sessments were  made  were  due  to  bad  management. 
West  Branch  Ins.  Co.  v.  Smith  (Pa.)  6  Ins.  U  J.  819. 

The  extravagance,  incompetency,  or  carelessness 

-of  tbe  directors  of  a  mutual  Insurance  company 

oonstltute  no  defense  to  a  member  when  charged 

?prlth  an  asseesment  upon  his  deposit  note.    Koehler 

V.  Beeber,  122  Pa.  28L 

Where  a  loss  has  been  paid  out  of  money  hired  by 
the  company  without  making  any  assessment 
^beref  or.  It  may  properly  make  an  assessment  upon 
Che  parties  whose  policies  were  in  force  at  tbe  time 
of  tbe  loss.    Tobey  v.  Russell,  9  R.  1. 68. 

Claims  for  moneys  reoeived  from  some  of  the 
cuembers  on  Invalid  assessments  may  be  made  the 
"tMuis  of  assessment  against  tbe  members  of  a  mutu- 
al Insurance  company  when  a  part  of  them  had 
•refused  to  pay  the  invalid  assessments.  Be  Peo* 
fple*s  Mut.  Eg.  F.  Ins.  Co.  9  Allen.  819. 

Interest  on  such  claims  may  also  be  Included. 
JRHd. 
;S2  L.  R.  A. 


An  assessment  upon  a  premium  note  is  not  valid 
when  made  to  pay  a  note  of  the  company  for 
money  borrowed  before  the  maker  of  the  premium 
note  became  a  member  of  the  company  and  tbe  re- 
newals of  the  company *s  note  were  invalid.  Vic- 
toria Mut.  F.  ins.  <}o.  V.  Thompson,  88  U.  C.  C.  P. 
476. 

So,  an  assessment  to  pay  a  judgment  obtained  on 
tbe  notes  of  a  mutual  insurance  company,  given  for 
borrowed  money,  may  be  lawfully  made  upon  its 
members.  Orr  v.  Mercer  County  Muu  F.  In&  Co. 
114  Pa.  887. 

b.   During  vjhat  Urns  cr  period. 

Only  such  losses  and  expenses  as  are  Incurred 
during  the  period  of  memt)er8hlp  can  be  charged 
against  a  member  of  a  mutual  insuranoe  company. 
Great  Falls  Mut.  F.  Ins.  Co.  v.  Harvey,  46  N.  H.  i!9aS. 

Losses  Incurred  at  a  time  when  a  person  was  not 
a  member  of  a  mutual  fire  insurance  company  can- 
not be  assessed  against  him.  Swing  v.  H.  C.  Ake- 
ley  Lumber  Co.  (Minn.)  261ns.  L.  J.  808;  Koehler  v. 
Beeber,  122  Pa.  291;  Peopled  F.  Ins.  Co.  v.  Harts- 
home,  90  Pa.  4B6:  MoLellan  v.  Keystone  Mut.  Ins. 
Co.  8  Luzerne  L^,  Obs.  68  (Brightly*s  IMg.  (Pa.) 
Vol.  8,  p.  1411);  Mutual  Valley  F.  Ins.  Co.  v.  Bauscb 
(Pa.)  1  Ldg.  Bee.  Bep.  260  (Berry man^  Ins.  Dig.  p. 
161). 

But  a  note  constituting  part  of  the  absolute  funds 
of  the  comoaoy  may  be  collected  to  pay  obligations 
even  If  they  accrued  before  he  became  a  member. 
Nashua  F.  Ins.  Co.  v.  Moore,  66  N.  H.  48. 

That  Is  to  say  that  losses  must  have  occurred 
during  tbe  life  of  a  policy  In  a  mutual  fire  insur- 
anoe company  In  order  to  be  assessed  against  the 
bolder.  Wardle  v.  Townsend,  76  Mich.  886, 4  L.  B. 
A.  611;  Detroit  Mfrs.  Mut.  F.  Ins.  Co.  v.  MerHIl,  101 
Mich.  808;  Manlove  v.  Bender<»89  Ind.871,18  Am. 
Bep.  280;  Downs  v.  Hammond,  47  Ind.  181:  Bmbree 
y.  Sbideler,  88  Ind.  428:  Oreen  v.  Beaver  and  Toronto 
Mut  F.  Ins.  Co.  84  U.  a  Q.  &  78. 

Assessments  made  prior  to  the  membership  of  a 
member  of  a  mutual  life  or  accident  company  can- 
not be  collected  unless  be  has  contracted  to  pay 
them.  Evarts  v.  CJnIted  States  Mut,  AcoL  Asso.  40 
N.  Y.  8.  B.  878,  citing  Knight  v.  Supreme  Council 
O.  of  a  F.  24  N.  Y.  S.  B.  846. 

So,  a  member  of  a  mutual  Insurance  company  is 
not  in  default  for  nonpayment  of  an  assessment  the 
notice  of  which  shows  on  its  fSoe  that  It  is  largely 
to  meet  losses  which  occurred  prior  to  bis  member- 
ship. Susquehanna  Mut.  F.  In&  Co.  v.  Tunkhan- 
nock  Toy  Co.  15  W.  N.  a  800. 

An  assessment  against  all  the  members  of  a  mu- 
tual Are  insurance  company  to  pay  liabilities  for 
looses  and  expenses  Is  Invalid  as  to  those  who  be- 
came members  after  the  losses  occurred  but  valid 
as  to  the  others.  Long  Pond  Mut.  F.  Ins.  Co.  v. 
Houghton,  6  Gray,  77. 

A  horizontal  assessment  of  a  sped  fled  percentage 
on  the  face  of  each  premium  note  without  regard 
to  its  proportion  of  tbe  losses  and  expenses  which 
occurred  daring  tbe  life  of  each  policy  or  tbe 
amount  which  had  been  paid  on  tbe  note  violatea 
a  cardinal  rule  of  mutual  Insurance  as  well  as  Wis. 
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coTered  by  the  first  assessment,  the  iMrectors 
might  legitimately  make  ao  assessniBDt  to 
cover  them,  with  interest  and  expenses  in- 
cident thereto,  including  costs  of  litigation. 
It  waa  the  duty  of  the  company  to  pay  all 
of  this  within  sixty  days.  It  chose  to  do 
otherwise,  and  interest  and  money  spent  in 
trying  to  aroid  the  payment  of  a  lawful  ob- 
ligation can  hardly  be  chargeable  to  subse- 
quent policy  holders,  who  bave  no  interest 
in,  or  liability  upon,  such  obligations.  The 
assessment  of  1892  was  Told.  Being  void, 
It  waa  no  in^pediment  to  a  new  assessment. 


in  making  which  the  officers  of  the  company 
have  reassessed  the  amouBts^pftid  upon  tbose- 
who  paid  them,  and  propose  to  credit  on  such 
assessments  such  sums.  This  is  equity,  and 
we  see  no  reason  for  complaint  on  the  part 
of  those  who  did  not  pay  their  void  assess- 
ments. Certainly,  equity  has  no  injunctions 
for  those  who  seek  to  escape  honest  liabili- 
ties by  imposing  undue  burdens  on  others. 
May,  ins.  $  550 ;  People'*  Mui.  Int.  Co.  ▼. 
AUen,  10  Gray,  800 :  Nelmn  t.  MUfard,  7 
Pick.  18.  The  assessment  of  a  sum  for  con- 
tingencies is  not  uncommon ;  and  where,  a* 


Bey.  Stat.  1 1967,  and  cannot  be  upheld.  Datrls  ▼. 
Parcher  ft  J.  ft  A.  Stewart  Ck>.  88  Wis.  40S. 

Only  those  who  were  loBoivd  at  the  time  when  a 
defldeooy  occurred  in  the  funds  of  a  mutual  in- 
surance company  sbonld  be  required  to  contribute 
to  the  suppljring  of  such  deficiency.  Oreenbow  ▼. 
Buck,  6  Mnnf  .  s)68.  In  this  oaee  the  deficiency  was  In 
the  funds  necesaary  to  Insure  payment  for  future 
losses  and  not  in  any  amount  neceflsary  for  loflses 
that  bad  already  occurred. 

A  member  cannot  be  assessed  to  supply  a  de- 
ficiency arisioff  from  uncollected  assessments  not 
made  dnrinir  the  existence  of  his  policy.  EEurmers* 
Mot  F.  Ins.  Go.  y.  Chase,  66  N.  H.  841. 

Losses  that  arise  after  the  surrender  of  a  policy, 
whether  from  failure  to  collect  assessment  that  had 
*been  prevlouBly  made  or  from  any  other  cause, 
are  not  existinff  losses  for  which  a  member  con- 
tinues liable  after  surrendering  bis  policy  and  pay- 
ment of  asMsssments  for  his  proportion  of  tbe  eztot- 
inff  liabiiities  of  the  company.  Ionia.  B.  ft  B. 
Farmers*  Mut  F.  Ins.  Go.  v.  Otto,  96  Mich.  668; 
Union  Mut  F.  Inji.  Co.  t.  Spauldlug,  81  Mich.  80. 

An  asMsssment  made  on  a  premium  note  given  for 
a  policy  which  was  issued  for  one  year  cannot  be 
made  after  the  expiration  of  tbe  year  for  a  loss 
which  is  not  shown  to  have  occurred  during  that 
time,  although  there  is  a  claim  that  the  intent  was 
to  have  the  policy  for  Hve  years.  Columbia  F.  Ins. 
Co.  ▼.  Bolton,  8  Pearson  (Pa.)  888. 

Losses  occurring  after  the  cancelation  of  a  policy 
In  a  mutual  company  cannot  be  included  in  an  as- 
sessment on  a  premium  note  given  for  that  policy. 
York  County  Mut.  F.  Ins.  Co.  v.  Turner,  58  Me.8S6. 

As,to  liabiUty  after  tbe  insured  property  has  been 
destroyed  for  the  remainder  of  the  term  for  which 
It  was  insured,  see  i0ifra^  VIL,  b. 

Tbe  written  terms  of  a  policy  or  premium  note 
cannot  be  contradicted  by  proof  of  a  cusibm  or 
practice  of  an  insurance  company  to  canoef  their 
policies  and  surrender  the  premium  notes  given 
therefor  upon  the  happen  Ing  and  payment  of  losses. 
New  Hampshire  Mut.  F.  Insi  Co.  v.  Band,  8«  N.  H. 
488. 

By-laws  of  a  mutual  insurance  company  declaring 
that  members  whose  policies  are  in  force  at  the 
time  an  assessment  may  be  declared  shall  be  liable 
to  assessment,  and  again  that  members  whose 
policies  have  expired  at  the  time  of  an  assessment 
shall  be  liable  for  unpaid  losses  and  other  liabilities 
existing  at  the  time  of  suc^  expiration  pro  rala 
with  those  then  in  force,  and  the  amount  thus  as- 
certained and  levied  shall  be  deducted  from  the 
gross  amount  for  which  assessment  Is  to  be  made 
and  the  balance  assessed  upon  the  policies  then  in 
force,  are  construed,  in  Susquehanna  Mut.  8*.  Ins. 
Co.  V.  Stauffer.  186  Pa.  416,  to  make  the  policies  in 
force  at  the  time  of  a  loss  liable  to  assessment  in  the 
first  instance,  whether  they  have  expired  or  not, 
and  to  charge  any  deficiency  remaining  after  such 
assessment  upon  the  policies  which  have  been  Issued 
subsequent  to  the  loss  and  up  to  the  time  of  the 
assessment.  Tbe  court  In  this  case  distinguishes 
the  case  of  Susquehanna  Mut.  F.  Ins.  Co.  v.  Gacken- 
82  L.  R  A. 


bach,  115  Pa.  488,  in  which  the  by-laws  received  » 
different  construction  as  based  on  an  inaocnrala 
copy  of  the  by-laws  in  the  record. 

In  the  case  of  Thropp  v.  SusquebaanA  MoLF. 
Ins.  Co.  125  Pa.  487,  the  by-laws  receive  the  same 
construction  as  in  the  Stauffer  Case.  The  court  ex- 
plained that  the  by-law  simply  adds  to  tbe  genera^ 
rule  which  charges  losses  <m  the  policies  in  force  at 
the  time  of  their  occurrence  a  provision  that  any 
deficiency  may  be  charged  upon  later  policies  issued 
before  the  assessment. 

o.  Bettim  prsmiiim. 

Unearned  or  return  premiums  cannot  be  repaid 
by  making  assessments  on  members  of  a  mutual 
fire  insurance  company  whose  contract  makea  ttiem 
liable  to  assessment  **for  the  losses  and  expenses  of 
said  company.**  Manlove  v.  Bender.  38  Ind.  871,  IB 
Am.  Bep.  880;  Detroit  Mfrs.  Mut.  FJna.  Co.  v.  Mer. 
rill,  101  Mich,  an;  Mutual  F.  Ins.  Co.  v.  Pbeenix 
Furniture  Co.  (Mioh.)  8  Det.  L.  N.  188. 

Cancelation  of  policies  by  operation  of  law  with- 
out any  request  of  tbe  holders  does  not  entitle  tiieD» 
to  any  unearned  premiums  for  which  assessments 
can  be  made  on  policy  holders,  where  the  only 
provision  for  unearned  premiums  by  the  statnteor 
by-laws  is  in  relation  to  voluntary  cancelatlona  by 
act  of  one  of  the  parties.  Dewey  v.  Davis,  88  Wis» 
606;  Atlss  Paper  Co.  v.  Seamans,  Id.  60L 

The  statute  liability  of  the  members  as  corpotm- 
tors  cannot  be  availed  of  to  raise  money  to  repay 
unearned  premiums  and  an  assessment  for  that 
purpose  is  void  except  when  made  in  accordance- 
with  the  contract.  Com.  v.  Mechanics*  Mut  F.  Ina. 
Co.  118  Mass.  188. 

But  return  premiums  on  a  pQlib^>4lN|flceled  during 
tbe  solvency  of  a  mutual  fire  infipwiice  company 
which  by  the  contract  with  ttae^oMmber  he  Is  en* 
titled  to  recover  may  constttufe  a  basis  for  assess- 
ments by  tlie  terms  of  the  particular  oontraot  waA 
tbe  time  and  circumstances  of  the  cancelation. 
Com.  V.  Massachusetts  Mut.  F.  Ins.  Co.  118  Masa.  116- 

And  it  was  held  in  Traders*  Mut.  F.  Ins.  Co.  v. 
Stone,  9  Allen,  488,  following  Fayette  Mot.  F. 
Ins.  Oo.  V.  Fuller,  8  Allen,  87,  that  the  amount  due 
for  return  premiums  to  members  whose  policies> 
have  been  annulled  may  be  included  in  an  assess- 
ment of  the  members  of  a  mutual  fire  insnranco 
company  under  a  statute  authorizing  it  to  pay 
**jU8t  claims**  against  the  company,  where  the  con- 
tract authorizes  the  directors  to  assess  **8uch  sum» 
as  may  be  necessary  upon  the  members  in  propor- 
tion to  their  premium  and  deposit,**  and  the  by- 
laws provide  for  return  premiums  on  cancelatioii 
of  policies.  Commenting  on  this  case,  it  is  said  la 
Com.  V.  Massachusetts  Mut.  F.  Ins.  Co.  supra,  that 
in  the  case  of  Fayette  Mut.  F.  Ins.  Co.  v.  Fuller,. 
Mupra,  there  was  no  deficiency  of  assets  and  there- 
fore no  question  of  priorities. 

The  premium  notes  of  the  members  of  a  mutual 
company  organized  under  Minn.  Laws  1881,  chap. 
VI,  by  mlliere  and  manufacturers,  which  constitute 
tbe  contingent  fund  of  the  company,  may  be  re- 
sorted to,  if  necessary,  when  the  company  becomea 
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nnder  our  decisioDS,  a  new  assessment  for  a 
deficiency  arising  from  a  failure  to  ooUect 
cannot  be  made,  it  is  proper  to  include  a 
liberal  sum.  It  is  usually  within  the  dis- 
cretion of  the  directors.  Plsople's  Eq,  MuL 
F,  Int,  Oo.  ▼.  Bablnit,  7  Allen,  285 ;  May, 
Ins.  §  559 :  Bang*  ▼.  Gray,  13  N.  T.  477. 
Thirty- three  and  one  third  per  cent  was  held 
reasonable  in  Be  Peoj^'n  Mut.  Eq,  F.  Ins.  Oo, 
9  Allen,  819.  In  view  of  the  probabilities 
of  litigation,  we  are  of  the  opinion  that  80 
per  cent  was  not  unreasonable.  See  Wardle 
T.  Townmnd,  76  Mich.  885,  4  L.  R.  A.  511. 


There  is  another  reason  why  we  think  that 
the  circuit  judge  should  have  diseolFed  tho 
injunction.  The  complainancV'bill  showa 
that  he  has  been  a  member  of  said  company 
from  18S4  until  he  filed  the  bill,  and  there- 
fore liable  for  his  proportion  of  all  theso 
liabilities.  We  fail  to  discover  any  <eson 
why  he  should  complain  of  an  assessn.e  it  to 
pay  debts  which  Uie  company  is  legally 
bound  to  pay. 

Writ  granted. 

The  other  Justices  concurred. 


Insolrent,  to  pay  the  unearned  premiums  on  poU- 
olee  of  simple  Insuranoe  on  the  all^oasb  plan  whose 
hulders  sustain  no  other  relation  to  the  corporation 
than  that  of  parties  who  had  thus  contracted  with 
it.  Such  notes  constitute  a  part  of  the  capital  of  the 
corporation  and  a  part  of  the  fund  upon  the  credit 
of  which  their  contracts  of  insurance  are  entered 
Into.    Be  lOnneapolis  Mat.  F.  Ins.  Ck>.  49  Minn.  2&L 

d.  DfvMon  ivto  eZoasM  QeneraXku* 

Premium  notes  of  anj  particular  class  are  as- 
sessable only  for  losses  upon  policies  In  that  class, 
where  a  division  of  risks  Into  classes  Is  authorised 
by  charter  and  has  actually  been  made.  Sands  v. 
Bt.  John,  4  Abb.  App.  Dec.  IfiBw 

Under  statutes  expressly  providing  for  separate 
nlnwwf]  of  business  of  a  mutual  fire  Insurance  com- 
pany and  that  an  assesscnent  upon  the  premium 
notes  of  one  class  cannot  he  made  to  pay  the  losses 
or  expeoflH  of  anothsrclasS^  one  who^  prc^rty  is 
placed  in  a  certain  class  cannot  enforce  a  judgment 
for  a  loss  agamst  property  expressly  devoted  to  the 
payment  of  losses  in  a  dilferent  class.  NaUl  v. 
Kansas  farmers*  F.  Ins.  Co.  47  Kan.  228. 

An  assessment  made  upon  the  members  of  a  mu- 
tual insurance  company  to  cover  losses  that  have 
oocurred  during  a  certain  period,  which  ignores  a 
separation  of  the  policies  into  dasses,  is  held  In- 
valid, where  the  chaj^r  required  the  property 
Insured  to  be  dlvlde^l|ito  four  separate  and  dls- 
tinot  classes  In  each  «D^hlch  the  premium  notes 
shall  be  assessed  to 'Mr  losses  in  that  class  only. 
Atlantic  Mut  F.  Ins.  0||.  v.  Moody,  74  Me.  885. 

The  separation  of  ffjiit  business  of  a  mutual  Are 
Inaurance  company  into  classes  so  .that  an  assess- 
xnent  upon  the  notes  of  one  class  can  be  made  to 
psiy  losses  In  that  class  only  is  authorized  by  Kan. 
Comp.  Laws  1879,  chap.  50a.  Kansas  Farmers'  Mut. 
¥*•  Ins.  Oo.  V.  Amick,  46  Kan.  788. 

An  adoption  of  the  provisions  of  Mass.  Stat.  1849, 
cbap.  104.  which  authorized  a  division  of  risks  into 
classes,  is  necessary  in  order  to  permit  an  assess- 
ment on  one  class  only.  Peopled  Equitable  Mut  F. 
loa.  Co.  V.  Arthur,  7  Gray.  207. 

A  division  of  the  risks  into  separate  classes  by  a 
eompany  which  had  accepted  the  Massachusetts  ace 
of  1848,  chap.  104,  was  sustained  In  Citizens  Mut.  F. 
Ins.  Co.  V.  Sortwell,  8  Allen,  217. 

The  division  of  risks  into  different  classes  or  de- 
partments, making  the  premium  notes  In  each  de- 
partment assesfiable  for  losses  In  that  department 
only,  is  lawful  under  the  New  York  act  of  April 
10, 1848.  White  v.  Coventry,  29  Barb.  805;  Sheldon 
▼.  Boseboom,  29  Barb.  809,  note;  White  v.  Ross,  4 
Abb.  App.  Dec.  589,  Overnilinsr  Thomas  v.  Achilles, 
16  Barb.  401. 

But  all  the  assets,  includlncr  premium  notes  in 
both  classes  Into  which  risks  have  been  divided, 
must  be  resorted  to  to  pay  Iceses  In  either  class  if 
necessary  because  of  the  InsufDciency  of  the  assets 
specially  applicable  to  that  class.  White  v.  Ross, 
supra. 

In  case  of  a  division  of  Insurance  husinew  into 
two  deportments  mnnafred  and  kept  separate  and 
disdnct  from  each  other,  tt  was  held  that  an 

8i  L.  li.  A. 


ment  upon  the  premium  notes  to  pay  debts  of  tb» 
company  oould  be  made  without  showinv  that  tho 
liability  to  be  paid  was  incurred  in  tbatdepanment 
of  the  business  to  which  the  notes  assessed  belomr. 
The  court  said:  ^The  company  could  not  apply  tho 
proceeds  of  an  assessment  upon  the  premium  notea 
in  one  department,  to  pay  losses  which  had  oc- 
curred In  the  other,  but  it  could  lawfully  order  an 
assessment  upon  the  premium  notes  to  pay  ita 
debts,  taUnff  care  to  apply  the  proceeds  of  the  ss- 
sessments  acoordrng  to  its  charter  and  by-laws.** 
Kelly  V.  Troy  F.  Ina  Co.  8  Wis.  254. 

But  the  right  of  a  company  to  divide  its  business 
into  distinct  classes  and  make  the  notes  In  one  class 
liable  to  assessment  for  losses  in  that  class  only  ia 
sustained  In  Allen  v.  WInne,  16  Wis.  118.  In  this 
case  a  receiver  assessed  notes  in  a  farmers*  depart- 
ment to  pay  a  loss  in  the  merchants*  department,, 
but  this  -was  held  invalid. 

So,  in  a  Canadian  case  tt  is  held  that  the  liabiU 
Ity  of  members  of  a  mutual  Insurance  company, 
the  business  of  which  Is  divided  into  branches,  la 
only  for  the  separate  branch  in  which  they  aro 
insured,  and  not  for  the  ireneral  debts  thrown  by 
the  com pany  Into  hotchpotch.  Beaver  and  Toron-^ 
to  Mut.  F.  Ins.  Co.  v.  Spires,  80  U.  C.  C  P.  804. 

Members  of  solvent  branches  of  a  mutual  insur- 
ance company  in  which  each  branch  is  separate  la 
respect  to  payment  of  losses  cannot  be  charged 
with  assessments  to  pay  off  members  who  have 
subscribed  to  a  guaranty  fund  m  order  to  pay  off 
a  liability  due  to  the  guaranty  members,  except  so 
far  as  may  be  necessary  to  discharsie  losses  paid  io 
the  branches  to  which  the  members  belong  and  not 
repaid  by  them.  Duff  y.  Canadian  Mut.  F.  Ins.  Co.. 
27  Grant,  Ch.  (U.  C.)801. 

As  to  effect  on  premium  note  of  Insuring  prop- 
erty in  the  wrong  class,  see  Union  Ifnt.  F.  Ina  Co-- 
V.  Keyser,  82  N.  H.  818,  84  Am.  Dea  871s  Wra» 
VL,b. 

e.  XiOssssoneosfcorstoekpoIMei. 

A  mutual  Insurance  company  which  has  divided 
its  risks  and  capital  mto  classes  without  any  an* 
thority  to  do  so,  and  also  Insures  property  for  a 
cash  premium  and  not  upon  the  mutual  principle, 
makes  all  its  members  liable  to  assessment  on  their 
premium  notes  irrespective  of  the  class  In  which 
they  have  been  placed.  Fitzpatrick  v.  Troy  Ins» 
Co.  5  Bias.  48. 

Losses  on  cash  or  stock  policies  issued  by  a  mu- 
tual insurance  company  may  be  included  In  tho 
liabilities  which  can  be  assessed  on  premiiun  notes* 
where  the  company  can  lawfully  issue  both  kloda 
of  policies  and  it  becomes  necessary  to  resort  to  the 
notes  because  the  cash  is  exhausted.  Cooper  v. 
Shaver,  41  Barb.  151;  Lycoming  F.  Ins.  Co.  v.  New- 
comb,  1  Legal  Chron.  9, 4  Legal  Gaz.  409  (Briirhtly^s 
Dig.  (Pa.)  vol.  2,  p.  1412);  Lycoming  F.  Ins.  Co.  v. 
Buck,  4  Legal  Gaz.  182,  ]  Legal  Chron.  257  (Brigbt- 
ly*s  Dig.  (Pa.)  vol.  0,  p.  1412). 

The  premium  notes  given  to  a  mutual  insurance 
company  may  be  assessed  for  losses  arising  under 
cash  policies  issued  by  the  company  under  author- 
ity of  the  New  York  act  of  1849.    White  v.  Ba- 
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James  P.  SHERMAN  ei  id.,  Appu. 

( Iowa ) 

1*  The  objection  that  there  was  a  plain 
and  adequate  remedy  at  law  cannot  be 


taken  in  an  equity  suit  Cor  tbe  lint  time  on  ap- 
peal. 

8.  One  or  more  stockholders  of  a  mn» 
tual  insurance  company  may  on  behalf 
of  all  brings  a  salt  to  set  aside  the  appoint- 
ment  of  an  asBtgnee,  and  to  cancel  aaBeramenta. 
and  for  other  relief,  under  Iowa  Code,  fSSift,  au- 
thorizing one  or  more  persons  to  sue  for  tbe 


Tens,  i  Abb.  V^pp.  Deo.  682, 20  How.  Pr.  177:  Mygatt 
V.  New  York  Protection  Ins.  Co.  19  How.  Pr.  fflL; 
Cooper  T.  Shaver,  41  Barb.  151,  Orerrulinir  Hart  y. 
Achllles.28  Barb.  676. 

Tbe  ligrbt  of  a  company  to  issue  policies  on  the 
cash  plan  and  on  tbe  mutual  plan  also,  under  the 
Pennsylvania  special  act  of  July  14,  1866,  is  sus- 
tained in  Re  Tradiismen^s  Mat*  F.  Ins.  Ga  5  Pa. 
Dlst.  B.  7. 

Persons  who  become  members  of  a  mutual  insur- 
ance company  on  the  mutual  plan  after  the  com- 
pany had  been  authorized  to  Insure  for  cash  premi- 
ums are  liable  for  assessments  for  losses  on  policies 
Issued  upon  tbe  cash  plan.  Hummers  Appeal,  78 
Pa.  820. 

A  member  of  a  mutual  insurance  company  who 
wan  insured  on  tbe  mutual  principle  cannot  be 
assessed  to  pay  losses  on  the  risks  which  were  taken 
in. another  class  on  the  cash  principle  and  after- 
wards transferred  to  the  former  class  and  rein- 
cured.  This  was  not  a  reinsurance  within  the  mean- 
ing of  a  statute  autborlzioff  a  mutual  oompany  to 
reinsure  risks  in  *'any  mutual  or  other  insuranoe 
company,"  as  this  does  not  cover  the  case  of  rein- 
auraoce  in  another  branch  of  the  same  company. 
Beaver  and  Toronto  Mut.  F.  Ins.  Co.  y.  Trimble,  23 
C  C.  C.  P.  282. 

See  also  Be  Minneapolis  Mut.  F.  Ins.  Go.  supra, 
v.,  a 

VX  DefeTuee  against  eontracL 
a.  In  oeneraL 

An  amreement  by  the  president  of  a  mutual  In- 
surance company  toirive  up  a  premium  note  (riven 
for  better  security  of  dealers  with  the  company  at 
tbe  end  of  the  twelve  months  wbich  it  had  to  run, 
when  directly  conflicting  with  the  contract  made 
t>y  the  note  itself,  is  void.  Brouwer  v.  Appleby,  1 
8andf.  168. 

Tbe  mere  fact  that  some  policies  were  issued 
oontainin^  an  agreement  that  they  should  be  non- 
•assessable,  when  the  company  had  no  authority  to 
4sAue  such  policies  but  when  they  were  actually 
treated  as  assessable,  does  not  constitute  a  defense 
to  an  assessment  upon  another  policy,  as  the  holder 
thereof  Is  not  Injured  by  the  inoperative  agree- 
ment which  has  been  practically  Ijrnored.  National 
Mut.  F.  Ins.  Co.  V.  Teomans,  8  B.  I.  SS,  86  Am.  Deo. 
«10. 

The  fact  that  directors  took  a  different  propor- 
tion between  the  cash  premiums  and  deposit  notes 
of  members  of  the  oompany  as  tbe  terms  of  in- 
surance when  chanffes  were  found  expedient  did 
not  avoid  an  assessment  unless  it  appeared  that 
eome  damacre  resulted  therefrom.  Marblehead 
Mut  F.  Ins.  Co.  V.  Underwood,  8  Gray,  2ia 

b.  Contract  invalid  or  unauthorized. 

The  unconstitutionality  of  a  statute  (fiving^  a 
mutual  msuranoe  company  power  to  Insure  can- 
not be  set  up  by  a  member  of  the  company  as  a 
defense  to  an  action  on  a  premium  note.  Freeland 
T.  Pennsylvania  C.  Ins.  Co.  04  Pa.  604. 

Neither  can  a  member  set  up  as  a  defense  that 
tbe  contract  was  ultra  vires.    Ibid. 

Tbe  due  incorporation,  oryranization,  and  right  to 
act  In  doing  business  of  a  mutual  insuranoe  oom- 
4>2  L.  a  A. 


pany  Is  to  be  presumed  In  the  absence  of  proof  to 
the  contrary  lu  an  action  against  one  of  Its  mem- 
bers for  tbe  assessment,  even  If  he  Is  not  estopped 
to  deny  them.  National  Mut.  F.  Ins.  Go.  ▼.  Yeo- 
mans,  8B.I.26. 

And  latex  the  same  court  held  that  members  of 
a  mutual  insuranoe  company  cannot  aroid  pay- 
ment of  their  Just  ratable  assessments  by  attack- 
ing the  lawfulness  of  the  organization  of  the  oom- 
pany. ProTldenoe  F.  ft  M.  Ins.  Go.  v.  Murphy,  0 
B.L18L 

An  attempt  by  makers  of  premium  notes  to 
escape  liability  thereon  on  the  ground  that  the  cor- 
poration has  never  been  legally  organized  or  has 
not  complied  with  the  statutory  requisites  of  the 
right  to  do  business  Is  unsuccessful  in  case  of 
Jones  y.  Dana,  24  Barb.  896,  in  which  the  general 
rule  is  applied  that  as  to  persons  who  deal  with  a 
company  doing  business  as  a  corporation,  exeroia- 
Ing  corporate  powers.  It  Is  a  corporatloa  de  facto. 

The  estoppel  of  a  member  of  a  mutual  fire  insur- 
anoe oompany  to  deny  the  corporate  character  of 
tbe  organisation  when  it  brings  suit  against  him  oa 
a  premium  or  deposit  note  is  declared  in  GahlU  ▼• 
Kalamazoo  Mut.  Ins.  Go.2DougL  (Mich.)  124, 48  Am. 
Dec.  4B7.  Tbis  illustrates  the  general  doctrine  re- 
specting the  denial  of  corporate  existence  by  a 
person  whose  contract  has  recognized  sach  exist- 
ence and  is  here  mentioned  as  an  instanoe  without 
attempting  to  develop  the  law  or  ooUeot  the  oases 
on  this  matter  o£  estoppeL 

The  want  of  the  requisite  capital  of  the  corpora- 
tlon  cannot  be  set  up  as  defense  to  assessments  on 
members  of  a  mutuail  Insuranoe  oompany  as  they 
cannot  thus  impeach  Its  e^xistence.  Cooper  v. 
Shaver,  41  Barb.  16L 

8o,  want  of  complianoe  with  the  statute  In  re- 
sp€)ct  to  the  amount  of  subscriptions  to  be  made 
before  a  mutual  insuranoe  oompany  could  begin 
business  cannot  be  set  up  by  one  of  the  members 
as  a  defense  against  an  assessment  upon  his  de- 
posit note.  Trumbull  County  Mut  F.  Ins.  Co.  ▼. 
Homer,  17  Ohio,  407. 

Makers  of  premium  notes  under  an  agreement  to 
give  them  subject  to  tbe  terms  as  a  supplement  to 
the  charter  of  the  company  for  the  better  seourlty 
of  its  dealers  to  be  liable  only  for  losses  during  the 
period  for  which  the  notes  are  given  cannot  escape 
liability  for  such  losses  on  the  ground  that  the  com- 
pany bad  never  accepted  that  supplement  to  Its 
charter  where  it  had  acted  under  it  and  the 
makers  of  the  notes  had  received  the  benefit  of  it. 
Fell  V.  McHenry,  42  Pa.  4L 

Tbe  fact  that  some  of  tbe  subscriptions  to  a  mut- 
ual insurance  company  prove  worthless,  although 
they  were  included  in  tbe  amount  required  to  per- 
mit the  company  to  do  business,  does  not  release  a 
member  from  liability  on  a  note  which  he  volun- 
tarily gives  for  the  amount  of  bis  subscription  as 
advance  premiums.  Holbrook  v.  Basset.  6  Bosw. 
147. 

One  who  becomes  a  member  of  a  mutual  insur- 
ance company  by  taking  Insurance  before  the  ap- 
proval of  tbe  act  incorporating  it  is  not  liable  to 
pay  any  portion  of  the  losses  and  expenses  of  the 
company.  Farmers*  Mut.  F.  Ins.  Asso.  v.  Burch  (& 
C.)24S.E.603. 

The  insuranoe  of  property  In  one  class  which  wn^ 
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benefit  of  the  whole,  when  the  quettloQ  1i  one  of 
4x>mnion  or  geDeral  interest  to  many  persons,  or 
when  the  parties  are  very  numerous  and  it  Is  im- 
praotioable  to  brinff  them  all  before  the  court. 
3.  TlM  Iket  thttt  the  riirbt  to  vote  and 
the  Tamnrngeiokmot  of  an  insor- 
eompMijr  ^  Tested  In  those  members 
only  who  are  guarantors  does  not  present  the 
xxnnpany  from  being  regarded  as  a  mutual  one, 
or  Impair  the  legal  ezlscenoe  and  the  obllgaUons 
of  deposit  notes  given  for  premlumsi 
i.   A  aatoflUiiiigimuiee  eompany  is  not 


ehsuiirad  into  a  stock  ei»M|>any  by  raising 
a  guarttoty  fund  to  secure  temporarily  the  pay- 
ment of  losses  when  assessments  are  Insuffldent, 
even  if  such  guaranty  fund  should  be  held  valid. 

6.  The  provision  in  Code»  1 1146,  that 
preminm  notes  most  on  their  fl^ee  state 
that  they  were  g^iwen  for  insoraaoe,  h 

by  I  1160  made  inapplicable  to  notes  given  for 
mutual  obligations  by  persons  organised  for 
mutual  tnsuranoe  under  the  provisions  of  •  3066, 
for  organising  corporations  in  general. 

6«  Policies  for  speeifie  amoonts  ftor 


wording  to  a  by-law  of  a  mutual  lire  Insurance  com- 
pany should  have  been  aMCSsed  in  another  clasi  un- 
•der  a  charter  requiring  a  division  of  the  rleka  into 
•classes  does  not  make  a  policy  or  a  premium  note 
therefor  void,  although  the  directors  act  with  full 
laiow ledge  of  the  facts,  since  the  by-law  cannot 
l>e  regarded  as  a  limitation  and  restriction  of  the 
power  lodged  in  them  by  the  charter.  Union  Mut. 
V.  Ins.  Go.  V.  Keyser,  »N.  fl.  818, 64  Am.  Dec  VHk 

e.  Fraud  ormt&lakis. 

Where  there  was  abundant  evidence  to  show  that 
•  mutual  insurance  company  was  a  fraud  from  its 
inception,  and  a  member  was  induced  to  enter  it  by 
false  representions  as  to  its  condition,  it  was  held 
that  this  constituted  a  defense  to  an  action  on  his 
premium  note.  Sunbury  F.  Ins.  Ck>.  v.  Humble, 
100Pa.tf6w 

False  representations  as  to  the  solvency  of  a 
mutual  insurance  company,  made  by  Its  agent  nn- 
4ler  authority  of  its  directors,  whereby  a  person  Is 
induced  to  beoome  a  member,  may  constitute  a 
srood  defense  against  assessments  upon  his  pre- 
snlum  note.    Boland  v.  Whitman.  88  Ind.  64. 

The  insolvency  of  a  mutual  insurance  company 
at  the  time  a  premium  note  was  given  was  set  up  in 
•defense  by  the  maker  when  sued  thereon  by  an  in- 
-^lorsee,  and  it  was  held  that  if  this  was  true  and 
'the  insolvency  was  known  to  the  officers  of  the 
•oompany  who  Issued  the  policy  and  took  the  note, 
-then  it  was  fraudulent  and  void  except  in  the 
hands  of  innocent  indorsees.  Brown  v.  Donnell,  48 
Me.  4SSU  77  Am.  Deo.  866. 

So,  false  representations  made  to  induce  a  person 
4o  beoome  a  member  of  an  insurance  company,  to 
<ihe  effect  that  it  is  a  purely  mutual  company  and 
4loes  business  only  in  the  state  and  never  takes  large 
riaka  in  large  dties,  if  these  were  material  matters 
•of  Inducement  to  membership,  may  constitute  a 
4iefense  to  an  assessment  upon  a  premium  note- 
I«ycoming  F.  Ins.  Go.  v.  Wood  worth,  88  Pa.  SH, 

A  surrender  of  policies  limiting  liability  of  the 
enember  to  the  amount  of  premium  notes  given  by 
him  in  exchange  for  a  new  policy  without  any  new 
•consideration  or  the  surrender  of  the  premium 
motes  by  which  the  Uabiiity  of  the  insured  was  in- 
creased twofold  was  held  in  Wyman  v.  O-illeft,  64 
Sfinn.686,  to  have  been  fraudulently  obtained  by 
the  company,  and  therefore  the  limitation  of  the 
-member^s  liability  contained  in  the  original  'con- 
^xaet  was  upheld. 

Bepresentations  of  an  agent  of  a  mutual  insur- 
ance company  to  obtain  a  contract  of  membership 
•to  the  effect  that  it  would  cost  the  member  nothing 
•except  the  amount  which  he  paid  In  cash,  are  in  ef- 
-f ectual  to  relieve  the  member  from  liability  on  a 
premium  note  which  he  gave  in  addition  to  the  cash 
•payment.  Farmers*  Mut.  F.  Ins.  Go.  v.  Marshah, 
S8  Vt,  a. 

So,  representations  by  an  agent  of  a  mutual  In- 
eurance  company  as  to  the  times  and  amounts  of 
assessments  that  might  be  made  on  the  premium 
notes,  wherp  the  statutes  provide  that  assessments 
eould  only  be  made  to  pay  losses  by  Are,  cannot 
^constitute  any  defense  to  the  insured,  although  the 
«fee«emente  aotuaUv  made  are  greater  than  he 
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supposed  from  the  agents  statements  that  they 
would  be.    Boland  v.  Whitman,  supra. 

And  the  maker  of  a  note  under  an  agreement 
which  he  signed  to  advance  a  note  for  premiums 
In  advance  In  accordance  with  the  charter  of  the 
oompany  which  provides  that  such  notes  are  for  the 
better  security  of  those  concerned  cannot  contest 
his  liability  on  suoh  note  on  the  ground  that  he 
signed  the.agreement  without  reading  it  in  reliance 
on  false  representation  that  the  note  was  to  be 
given  for  an  open  policy  to  be  surrendered  when 
payable  on  payment  of  premiums  earned.  Maine 
MuL  M.  Ins.  Go.  v.Hodgkins,  66  Me.  111.  In  this  case 
the  note  was  stamped  **Oivenfor  open  policy,"  and 
it  was  held  that  it  was  in  fact  given  for  such  policy, 
although  it  was  for  premiums  in  advance  and  also 
for  the  better  security  of  the  dealers  with  the  com- 
pany. The  court  held  that  the  rights  of  the  par-> 
ties  must  be  determined  by  the  contract  as  written, 
although  one  party  may  have  misconstrued  its  1^ 
gal  effect. 

And  representations  by  an  agent  of  a  mutual  in* 
suranoe  company  to  a  person  whom  he  induces  to 
become  a  member,  to  the  effect  that  he  will  not  be 
liable  to  any  assessments,  and  that  his  application 
will  be  taken  upon  a  certain  plan  which  will  not 
subject  him  to  assessments,  will  not  constitute  any 
defense  to  an  assessment  in  accordance  with  the 
written  contract,  even  if  there  was  a  mutual  mis- 
take of  the  parties,  especially  where  the  party  has 
had  the  benefit  of  the  insurance  before  he  objects 
to  the  contract  aa  written.  Susquehantut  Mut. 
F.  Ins.  Go.  V.  Swank,  IQS  Pa.  17. 

A  mistake  of  law  on  the  part  of  all  the  members 
of  a  mutual  insurance  oompany  and  the  express 
statements  of  the  general  agent  of  the  oompany 
and  the  fact  that  a  member  Is  liable  in  any  event 
only  to  the  amount  of  his  premium  note  Is  suffi- 
cient to  prevent  a  member  who  becomes  such  on 
reliance  on  such  representations  from  being  held 
liable  to  any  greater  extent.  Maoklem  v.  Baoon, 
tft  Mich.  884. 

False  statements  of  legal  conclusions  aa  to  the  lia- 
bility of  members  of  a  mutual  insurance  oompany, 
made  to  induce  them  to  become  members,  are  not 
a  defense  to  them.  Mansfield  v.  Glndnnati  Ice  Go. 
28  Ohio  L.  J.  118. 

But  fraud  in  obtaining  a  premium  note,  liable  to 
assessments,  perpetrated  by  false  representations 
Inducing  the  insured  to  believe  that  his  policy  was 
Issued  for  a  definite  sum  without  any  iiabllity  to 
assessment,  is  sufficient  to  defeat  liability  to  an 
assessment  upon  the  note.  Keller  v.  Equitable  F. 
Ins.  Go.  28  Ind.  170. 

False  statementa  by  an  agent  of  a  mutual  Insur* 
ance  company  to  the  effect  that  it  does  not  take  In- 
surance in  Pittsburg,  or  other  large  cities,  made 
to  induce  a  person  to  become  a  member  of  the  com* 
pany  wUl  not  constitute  any  defense  to  an  assess* 
ment  on  bis  premium  note,  where  such  declarations 
of  the  agent  were  not  within  hto  authority.  In 
this  case  there  was  an  offer  to  prove  that  the  presi- 
dent of  the  company  on  appointing  the  agent  said 
they  would  not  or  did  not  Insure  in  Pittsburg 
while  as  matter  of  fact  they  did  at  that  time  and 
afterwards,  but  this  evidence  was  held  inadmissl* 
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all«ea4ih  premianit  isBaed  to  peraons  who  are 
not  bound  to  pay  any  aaeeasments^are  without  au- 
thority of  law  when  issued  by  a  mutual  inaur- 
anoe  company  whfoh'waa'.ol^anlzed  under  Code, 
1 1100,  authorizing  influranoe  of  the  property  of 
members  of  the  company  only,  and  which  was 
subject  to  I  llBO.prohibltiuff  a  mutual  company, 
to  take  risks  upon  the  stock  plan. 

7.   AfembersofannitaaliBUiiiraneeeoa- 

■lons  of  Its  articles  of  incorporation  and  by-laws. 

paBj*  aire  presamed  to  know  the  provt-. 

8*   Makers  of  depoeii  notes  gtirmn  to  a 


matnal  insnraaee  eompan^  to  eower- 
ftiture  asaeflsmente,  althousrh  they  may 
have  beendeoeiyed  by  misrepresentatioos  as  to  a 
miatam^^fuod^r/pacittM  protection  against  as- 
sessments, are  not  entitled  to  have  their  ootev 
canceled  without  paying  assessments  for  Irmnrs 
which  occurred  durlnir  the  time  for  which  they 
had  the  benefit  of  their  insurance,  at  least  whe» 
they  have  ssked  no  relief  until  after  the  com- 
pany has  ceased  to  do  business  and  aasi^ned  it» 
property  for  the  benefit  of  creditors. 

9.   For  to—es  on  eaah  polieies  nalaw-^ 


ble.    Hackney  y.  Alleghany  County  Hut.  Ins.  Co. 
4  Pa.  185. 

False  statements  of  facts  inducing  persons  to  be- 
come members  of  a  mutual  insurance  company 
will  not  relieye  them  from  liability  as  members, 
where  they  have  remained  members  without  at- 
tempting to  obtain  relief  until  after  the  rights  of  in- 
nocent third  persons  have  Intervened,  as  in  the  case 
of  other  persons  becoming  members  on  the  faith 
of  their  membership.  Mansfield  v.  Cincinnati  Ice 
Co.  supra;  Dettra  v.  Kestner,  147  Pa.  566;  Dettra  v. 
Look,  6Pa.  Dist.  B.  200. 

d.  Failure  of  eonaideratUm, 

A  premium  note  given  for  a  policy  which  is  en- 
tirely void  because  of  a  ftUse  warranty  by  the  in- 
sured is  declared  to  be  without  consideration  and 
invalid  In  Frost  v.  Saratoga  Mut.  Ins.  Co.  6  Denio, 
164,49  Am.  Dec.  234,  but  the  question  actually  de- 
cided In  this  case  was  that  the  policy  was  void. 

A  prestfium  note  is  not  enforceable  where  the  pol- 
icy for  which  it  was  given  was  tfever  de]*vsred. 
Giles  V.  Jacques,  1  Montreal  Sup.  Ct.  166  (Berry- 
man^s  Ins.  Dig.  1210). 

If  the  policy  delivered  is  not  in  accordance  with 
the  contract  the  maker  of  the  premium  note  is  not 
liable  thereon.  Sun  Mut.  L.  Ins.  Co.  v.  B^ane,  6 
Montreal  L.  N.  4S(Berryman*s  Ins.  Dig.  mi). 

The  election  of  an  insurance  company  to  declare 
a  policy  void  because  of  other  Insarance  defeats 
its  right  to  hold  the  insured  liable  thereafter  as  a 
member  of  the  company  for  further  losses.  Tuok- 
erman  v.  Bigler,  46  Barb.  876^ 

In  case  of  an  attempt  to  insure  mortgaged  prop- 
erty when  the  company  has  a  right  to  insure  unen- 
cumbered property  only,  the  Insured  is  not  subject 
to  the  payment  of  quotas  assessed  for  such  insur> 
ance.  Ingrams  v.  Mutual  Aasur.  Soa  1  Bob.  (Va.) 
«ll. 

So,  in  a  suit  to  subject  certain  property  t.oquotas< 
of  insurance,  wherein  it  was  held  that  the  prop- 
erty was  not  Insurable  in  the  company  which  as- 
sumed to  insure  it,  there  was  held  to  be  no  liabil- 
ity for  the  quotas  claimed.  Mutual  Assur.  Soc.  v. 
Holt,  Se  Gratt.  612. 

The  invalidity  of  insurance  In  a  mutual  company 
which  is  effected  in  a  branch  of  business  that  is  not 
anthorlzed  by  law  will  prevent  the  insured  from 
beinjr  liable  to  assessments  for  such  Insurance. 
Beaver  and  Toronto  Mut.  F.  Ins.  Co.  v.  Spires,  30  U. 
a  C.  P.  804. 

Premium  notes  given  by  a  member  of  a  mutual 
insurance  company  are  void  if  his  lack  of  title  or 
insurable  interest  In  the  property  prevents  the  pol- 
icy from  being  valid.  Bersch  v.  Sinnissippi  Ins.  Co. 
28Ind.64. 

But.  on  the  other  hand,  it  was  held  in  Massachu- 
setts that  lack  of  insurable  interest  or  other  de- 
fense against  a  policy  in  a  mutual  company  does 
not  relieve  the  bolder  thereof  from  liability  to  ns- 
sessment  as  a  member.  Com.  v.  Massachusetts 
Mut.  F.  Ins.  Co.  112  Ma^.  116. 

So,  In  New  England  Mut.  F.  Ins.  Co.  v.  Belknap. 
0  Cush.  140,  the  court  held  that  even  if  such  defence 
would  be  good  In  case  of  an  ordinary  insurance 
policy  It  was  not  so  in  a  mutual  company  in  whicb 

S2  L.  K.  A. 


the  mutual  promises  of  the  members  were  the  ba- 
sis of  the  insurance.  Consequently  the  fact  that  a 
member  has  an  insurable  interest  in  only  part  of 
the  property  Insured  does  not  limit  his  liabiUty  to 
assessment  on  his  deposit  note. 

No  rebate  or  deduction  from  the  amount  of  a 
premium  note  or  an  assessment  thereon  is  re> 
quired  by  the  fact  that  the  company^  charter  ex* 
plres  during  the  life  of  the  policy.  Huntley  v.. 
Beecher,  30  Barb.  680. 

Vn.  Termination  of  UabQity. 
a.  Resdgglon  or  eaneiiation  of  oorUraeL 

The  rescission  of  a  contract  between  a  mutual 
insurance  company  and  a  member  by  their  mutual 
agreement  is  lawful  and  seems  essentially  neces- 
sary to  the  safe  and  proper  transaction  of  the  busi- 
ness. Akers  v.  Hite,  94  Pa.  884, 88  Anu  Bep.  7U; 
Boland  V.  Whitman,  88  Ind.  64. 

So,  in  case  of  a  life  company  It  was  held  that  a 
rescisston  of  the  contract  between  a  member  of  a 
mutual  insurance  cbMpAny  and  the  company  mo- 
tually  agreed  upon,  when  there  are  no  liabilities  of 
the  company,  is  sufficient  to  prevent  any  further 
assessments  upon  the  member.  Bostick  v.  Mazey^ 
6  Sneed.  178. 

The  cancelation  of  policies  and  the  surrender  of 
premium  notes  under  an  aareement  of  oompro-> 
mlse  to  end  a  litigation  between  the  company  and 
the  member  terminates  memberahipand  prevents 
the  member  from  being  held  liable  on  subsequent 
obligations  of  the  company.  iWadsworth  v.  Davis» 
18  Ohio  St.  128. 

The  cancelation  of  a  policy  by  a  mutual  insur- 
ance company  with  return  of  the  premium  notes 
on  the  ground  that  the  risk  is  undesirable  before 
the  dissolution  of  the  company  will  prevent  an  as- 
sessment on  a  premium  note  for  such  policy  after 
the  company  is  dissolved.  Mansfield  v.  Franklin 
Furniture  Co.  1  Ohio  Dec  61L 

The  'president  of  a  mutual  insurance  company 
has  no  power  to  surrender  a  note  given  as  security 
and  for  advance  premiums  after  it  has  become 
due.    Brouwer  v.  Appleby,  1  Sandf.  168. 

Neither  have  the  trustees  of  the  company  any 
right  to  cancel  such  note  without  consideration. 
Brouwer  v.  Hill,  1  Sandf.  6S0;  Hone  v.  Allen,  Id. 
171,  note. 

The  surrender  of  notes  taken  by  a  mutual  Insur- 
ance company  for  security  of  dealen  with  it  and 
for  advanced  premiums  under  a  vote  that  notes 
shall  be  so  surrendered  providing  no  claim  is  made 
by  the  maken  on  the  company  for  their  use  is  not 
valid  when  there  is  no  other  consideration  for  the 
surrender  and  the  notes  are  needed  for  the  pay- 
ment of  the  company's  debts.  Maine  Mut.  M.  Ins. 
Co.  V.  Pickering.  68  Me.  180. 

The  promise  of  an  agent  of  a  mutual  company  to 
surrender  a  premium  note  in  consideration  of  the 
surrender  of  the  policy  of  the  maker,  and  his  pay- 
ment of  a  certain  sum  which  was  then  due  from 
him  as  a  valid  assessment  upon  his  note,  is  invalid 
and  without  consideration.  Sands  v.  Hill,  42  Barb. 
651. 

The  officers  of  the  company  cannot  release  a 
member  of  a  mutual  insurance  company  from  hia 
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ftdly  'iamied  hy  a  mntual  oompany,  members 
who  took  lawful  policies  on  the  aaseiBmentplan 
cannot  be  compelled  tooootrtbute  by  asMsament 
on  their  premium  notes  merely  because  they 
knew  of  the  issue  of  the  cash  policies,  but  did 
nothing  to  estop  themselves  from  denying  liabil- 
ity on  account  of  them. 
10«  A  guBJpmjkty  Amd  la  not,  strictly 
■peakinif ,  assets  of  a  matnal  insurance 
compansr  'or  the  purpose  of  determininir  Its 
solvency,  when  the  company  is  required  to  re- 
fund all  moneys  obtained  from  ft. 

contract  and  statutory  obligations  with  other 
members  upon  his  payment  of  lees  than  all  dues 
«ind  his  ratable  share  of  all  losses  up  to  the  date 
of  his  withdrawal  as  required  by  Sandbom  ft  Ber- 
ryman  Anno.  Stat.  (Wis.)  •  1941  /•  Seamans  v.  Mill- 
ar's Mut.  Ins.  Go.  9U  Wis.  490. 

See  also  main  case  of  Corxt  v.  Shsbman  as  to 
•cancelation  lor  issue  of  policies  without  author- 
ity. 

A  note  given  to  enable  the  maker  to  vote  at  an 
^ensuing  election  of  trustees,  intending  and  expect- 
ing that  it  would  appear  in  the  annual  statement 
as  one  of  the  araets  of  the  company  and  stand 
among  the  securities  given  for  the  protection  of 
Its  dealers,  cannot  afterwards  be  withdrawn  by 
the  maker.    Brouwer  v.  Hill,  1  Sandf.  829. 

The  surrender  of  premium  notes  and  canceled 
policies  on  receipt  of  a  certain  percentage  of  the 
amount  of  notes,  which  the  directors  have  acquired 
to  be  collected  ceasing  to  Insure  property,  when 
they  vote  that  such  percentage  would  pay  all  the 
prior  losses  of  the  company,  will  not  relieve  the 
members  whose  policies  are  surrendered  from  lia- 
bility for  pre-existing  losses  which  the  assessments 
were  insufficient  to  pay.  Doene  v.  Millvllle  Mut. 
If.  k  F.  Ins.  Go.  45  N.  J.  Eq.  274,  Reversing  48  N.  J. 
Bq.SS2. 

The  surrender  of  a  premium  note,  although 
made  without  any  payment  by  the  member  at  the 
time  of  the  surrecder,  when  the  party  supposed 
there  were  no  valid  claims  to  which  he  was  subject, 
was  held  binding  on  the  company,  even  if  some 
•contested  claims  which  it  was  thought  could  not 
be  establlsbed  proved  to  be  bloding  obligations. 
The  court  says:  *Ti<oof  that  the  parties  were  mis- 
taken in  Judgment  concerning  the  validity  of  the 
claims  could  not  annul  the  adjustment.**  One  of  the 
Judges  dissented  from  this  decision  on  the  ground 
that  the  statute  entitled  the  member  to  receive  his 
note  only  upon  payment  of  his  Just  proportion  of 
all  losses  and  expenses, and  that  the  surrender  of 
Ills  note  without  any  consideration  and  without  the 
payment  In  fact  of  his  Just  proportion  of  existing 
liabilities  should  not  be  binding  as  against  a  re- 
•ceiver  of  the  company  which  had  become  insolv- 
«nt.    Hyde  v.  Lynde,  4  N.  Y.  887. 

Under  a  contract  by  which  a  note  is  given  for 
premiums  in  sdvance  on  the  organization  of  the 
company^  and  the  nuiker,ls  to  have  the  right  to  pay 
the  note  by  premiums  on  Insuranoe  taken  by  him 
or  others  whom  he  procured  to  take  it,  his  liability 
on  the  note  is  terminated  when  It  has  been  surren- 
-dered  to  him  on  payment  thereof  in  the  manner 
agreed.  Whether  the  charter  authorized  such  an 
arrangement  or.  not,  and  whether  or  not  the  person 
who  made  the  agreement  on  behalf  of  the  com- 
pany before  its  incorporation  bad  authority  to  do 
•so  was  held  immaterial  after  the  corporation  itself 
had  recei%*ed  the  consideration  agreed  upon  and 
bad  surrendered  the  note.  It  was  held  to  be  then 
too  late  to  substitute  a  different  agreement  in  fa- 
vor of  a  receiver  of  the  company.  Bmmett  v. 
Heed,  8  N.  Y.  818. 

Members  cannot  bo  allowed  to  surrender  their 
policies  and  wididraw  from  a  mutual  lire  insurance 
company  and  thereby  escape  liability  for  the  losses 
and  expenaes  which  they  assumed  by  their  mem- 
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1 1*  The  obliiration  to  contribate  to  the 
payment  of  prior  losses  on  assessments  ia 
not  terminated  by  the  insolvency  of  a  mutual  In* 
snrance  company  and  its  assignment  for  the  bene- 
fit of  creditors. 

18.  Notice  of  assessments  Ivyaatnal  In* 
snrance  companies  need  not  be  given  before 
they  are  made,  unless  expressly  provided  for  by 
the  articles  of  incorporation  and  by-laws. 

18.  Premium  notes  g^ven  1iy  members 
of  a  mntoal  insnranoe  company  can* 

I  bershlp  because  each  member  makes  a  contract 
not  only  with  the  corporation  itself  but  with  every 
other  member  thereof.  Detroit  Mfrs.  Mut.  F.  Ids, 
Co.  V.  Merrill,  101  Mich.  888;  Manlove  v.  Bender,  8U 
Ind.  871, 18  Am.  Oep.  280L 

A  vote  of  the  directors  canceling  all  outstanding 
policies,  to  lake  effect  on  a  certain  day,  does  not  so 
effectively  destroy  the  company  and  terminate 
their  office  as  to  prevent  them  from  making  an  as- 
sessment on  deposit  notes  at  a  subsequent  date. 
Fsyette  Mut.  F.  Ins.  Co.  v.  Fuller,  8  Allen,  27. 

The  acceptance  of  the  surrender  of  a  policy  and 
its  cancelation  by  an  authorized  agent  of  a  mutual 
company  will  terminate  the  liability  of  the  mem- 
ber to  assessments  on  obligations  subsequently  ac- 
cruing. Cumberland  Valley  Mut.  Protection  Ina. 
Go.  V.  Herbert,  2  W.  N.  C.  156. 

The  surrender  of  a  policy  in  a  mutual  company 
under  an  agreement  that  it  shall  be  canceled  ter- 
minates the  liability  of  the  member  to  assessments 
for  liabilities  subsequently  accruing,  although  It 
leaves  him  liable  to  assessment  for  liabilities  which 
accrued  during  his  membership.  Akers  v.  Hlte,  04 
Pa.  884,  80  Am.  Bep.  788;  Campbell  v.  Adams,  88 
Barb.  188. 

As  to  liability  of  assignee,  see  New  Hampshire 
MuL  F.  Ins.  Co.  V.  Hunt,  80  N.  H.  818,  iupra,  IL,  b. 

The  cancelation  of  a  policy  does  not  release  the 
holder  from  his  liability  as  a  member  of  a  mutual 
fire  Insurance  company  under  Mass.  Gton.  Stat, 
chap.  68, 1 64,  to  assessment  within  two  years  for 
losses  which  occurred  while  he  was  a  member. 
Com.  V.  Mechanics*  Mut.  F.  Ins.  Co.  118  Mass.  VBOL 

To  complete  a  withdrawal  by  a  member  of  a  mu- 
tual  fire  insurance  company  bis  policy  must  be 
actually  surrendered,  and  it  is  not  sufficient  that 
he  and  the  secretary  of  the  company  understood 
tbat  he  was  withdrawing,  where  the  charter  pro- 
vides that  be  may  withdraw  by  returning  the  pol« 
icy  and  payment  of  his  obligattons.  Sohroeder  v. 
Farmers*  Mut.  F.  Ins.  Co.  87  Mich.  810. 

A  surrender  of  policies  to  one  of  the  directors  for 
cancelation  on  a  promise  by  the  board  of  directors 
to  cancel  them  and  return  the  stock  notes,  and  the 
payment  of  all  Just  liabilities  up  to  that  time,  ter- 
minates thi*  liabilities  of  a  member  of  the  com- 
pany.   Akers  v.  Hlte,  04  Pa.  804, 80  Am.  Bep.  708. 

A  member  of  a  mutual  insurance  company  who 
gave  notice  to  have  his  policy  canceled  during  the 
time  in  which  be  had  a  right  to  have  it  canceled 
was  held  to  terminate  his  memt>ersbipand  prevent 
subsequent  liability  when  he  received  no  reply 
from  the  company  and  supposed  that  his  policy 
was  canceled.  The  mere  notice  is  sufficient  to  terw 
minate  the  insurance  in  such  a  case.  Home  Ins. 
Co.  V.  Burnett,  20  Mo.  A  pp.  176. 

A  member  of  a  mutual  insuranoe  company  who 
pays  a  cancelation  fee  but  neirlects  to  pay  an  as- 
sessment which  is  due  and  which  he  is  required  to 
pay  in  order  to  sever  his  membership  still  remsins 
liable  as  a  member,  although  he  has  surrendered 
his  policy.  Burmood  v.  Farmers*  Union  Ins.  Co. 
42  Neb.  608. 

Surrenders  of  prenjlum  and  deposit  notes  made 
without  requiring  the  holders  to  pay  their  propor- 
tionate share  of  losses  cannot  beset  up  long  after* 
wards  and  after  the  oompany  has  become  insolT- 
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lied  beoftuae  the  oompanywith.  j  tual  insaranoe  comfMoy,  to  caned  assessmeota 

upon   memben»  and  for  other  relief.      22#- 
vened. 

The  facts  are  stated  in  the  opinions. 

MeMv,  BoieSv  Gooeh*  A  Boies,  Charles 
A«  Cl»rk»  and  O*  W.  Bamhaat  for  ap- 
pellanta. 

Meur;  Alford  A  €hhtefl*  C.  W.  Mvl- 
len,  and  Henderson*  Hnrd*  Dawfele,  4^ 
Kieael  for  appellees. 


not  be 

out  authority  issued  poUoies  in  fixed  amounts  for 
oash  premiums  so  lonv  as  there  is  a  liability  for 
losses  to  persons  Insured  on  the  mutual  plan. 

(October  n«188S.) 

APPEAL  by  defendants  from  a  decree  of  the 
District  Court  for  Black  Hawk  Oounty  in 
fayor  of  complainants  in  a  suit  brought  to  set 
aside  Uie  appointment  of  the  assignee  of  a  mu- 


ent  as  a  defense  to  the  oolleotloo  by  tbe  reoeiyerof 
assessments  on  tbe  existing  members,  as  this  would 
necessarily  force  him  into  interminable  litigation 
with  the  makers  of  the  surrendered  notes.  Davis 
y.  Parcber  &  J.  ft  A.  Stewart  Go.  82  Wis.  486. 

On  the  surrender  of  his  policy  by  a  member  of  a 
mutual  fire  Insurance  company,  with  pasrment  sub- 
sequently of  an  assessment  made  after  the  sur- 
render which  more  than  paid  all  his  liabilities  up  to 
the  time  when  his  policy  was  canceled,  if  the  as- 
sessment bad  been  fully  collected,  he  was  dis- 
charged from  further  liability,  although  the  fact 
that  some  of  the  sssessments  against  other  persons 
were  uncollectible  left  a  portion  of  the  liabilities 
incurred  while  he  was  a  member  still  unpaid.  Tel- 
ford V.  Church,  66  Mich.  440. 

So,  the  surrender  of  a  policy  by  a  member  of  a 
mutuiil  fire  insurance  company  with  full  payment 
of  the  only  assessment  outstanding  asrainst  him 
which  covered  all  losses  existing  at  the  time  it  was 
made,  with  a  further  amount  for  estimated  ex- 
penses and  shortages,  is  sufficient  to  terminate  his 
liability  as  a  member,  although  by  reason  of  unex- 
pected shortages  In  collecting  the  assessment  from 
other  members  a  deficiency  remains  unprovided 
for.  Union  Mut.  F.  Ins.  Co.  y.  Spaulding,  61  Mich. 
77. 

The  surrender  of  a  policy  and  payment  of  all  as- 
sessments made  at  the  time  by  a  member  who  had 
a  right  to  withdraw  under  the  charter  of  the  com- 
psny  by  surrendering  his  policy  and  paying  "his 
proportion  of  all  assessments  to  which  this  company 
ts  liable  at  the  time  of  his  wlthdrawaP^  does  not  re- 
lieve him  from  liability  for  subsequent  assessments 
to  pay  disputed  losses  which  were  in  litiiration  at 
the  time  of  the  cancelation.  Ionia,  R  -&  B.  Farm- 
ers* M uL  F.  Ins.  Go.  v.  Otto,  96  Mich.  568,  Rehearing 
denied  in  97  Mich.  622. 

A  letter  from  tbe  secretary  to  an  assignee  of  a 
policy  In  a  mutual  insurance  company  referring  to 
an  assessment  and  saying  that  the  company  can- 
cels all  policies  on  which  the  assessment  is  not  paid 
within  thirty  days,  and  that  if  be  has  paid  the  agent 
he  is  all  right,  if  not  the  company  will  renew  the 
policy  when  it  is  paid,  is  properly  construed  to  be 
a  notice  of  cancelation  of  the  policy  and  relieves 
the  assignee  of  subsequent  liability  as  a  member  of 
the  company  when  he  acts  on  that  construction  of 
it  snd  returns  the  policy  to  the  assignor,  obtains 
other  Insurance,  and  informs  tbe  company  of  the 
fact.    Columbia  Ins.  Co.  v.  Masonheimer,  76  Pa.  188. 

The  fact  that  the  directors  declared  a  policy  void 
for  nonpayment  of  assessments  which  were  Inyalld 
does  not  terminate  the  liability  of  the  bolder  to  as- 
sessments thereon,  since  the  policy  itself  remains 
valid.   Be  People*s  Mut.  Bq.  F.  Ins.  Co.  9  Allen,  819. 

A  notice  of  a  vote  to  suspend  tbe  Insurance  of  a 
member  in  a  mutual  oompany  because  of  his  non- 
payment of  an  assessment,  if  ineffectual  to  pre- 
vent the  continuatioo  of  his  insurance,  does  not 
constitute  a  defense  against  assessments  upon  his 
premium  note  when  he  has  not  consented  to  termi- 
Date  the  policy  until  it  expired.  New  Bngland 
•Mut.  F.  Ins.  Co.  V.  Butler,  84  Me.  4AL  See  also 
lf«^  VII.,  d,  as  to  member*s  default. 

b.  Bit  loss  and  pavmeni  of  imfuranct. 
The  tMX  that  the  insured  property  of  a  member 
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of  a  mutual  oompany  is  destroyed  long  previous  t» 
the  expiration  of  his  policy  does  not  relieve  him 
from  liability  to  assessment  upon  his  premium  note 
for  any  losses  Incurred  during  tbe  term  of  the- 
policy,  where  the  charter  of  tbe  company  providea 
for  liability  In  proportion  to  the  deposit  note  and 
makes  the  insured  property  subject  to  a  lien  in  the 
nature  of  a  mortgage  to  secure  the  deposit  noC» 
which  shall  oontioue  during  the  policy.  Bangs  v. 
Skldmoie,  21 N.  F.  186,  AfBrming  24  Barb.  29. 

A  member  who  receives  payment  of  a  total  loss- 
upou  his  poUcy  and  surrenders  It  remains  liable  to- 
assessments  on  his  premium  note  where  that  haa 
been  retained  by  tbe  company.  Boot  ft  8.  Mfrs. 
Mut.  F.  Ins.  Co.  V.  Melrose  Orthodox  Cong.  Soc  117 
Mass.  198. 

Where  property  was  Insured  in  a  mutual  oom- 
pany for  six  years  and  was  totally  destroyed  the 
second  year,  it  was  held  that  the  insured  was  .liable 
to  pay  all  legal  assessments  on  his  premium  note 
until  the  expiration  of  six  years  in  the  same  man- 
ner as  though  the  property  had  not  been  destroyed, 
and  cannot  insist  as  a  condition  of  such  liability 
upon  having  a  new  structure  erected  In  place  of 
the  old  one  insured.  New  Hampshire  Mat.  F.  Ins. 
Co.  V.  Band,  24  N.  H.  428. 

Tbe  right  to  assess  premium  notes  daring  fb» 
term  of  a  policy  in  a  mutual  company,  although 
after  tbe  destruction  of  the  property  insured,  is- 
also  sustained  in  Bwamsoot  Bfach.  Co.  ▼•  Partridge^ 
25N.H.  860. 

a  B)i  trantfer  ttf  properiy  insured. 

Alienation  *of  property  insbred  in  a  mntoal  oom- 
pany by  which  the  insurance  is  terminated,  to- 
gether with  the  surrender  of  a  policy  for  cancel- 
ation, will  relieve  tbe  member  from  future  liability. 
Niagara  Dlst.  MuL  F.  Ins.  Co.  v.  Gordon.  29  U.  C. 
C.P.611. 

The  authorities  do  not  agree  as  to  the  effect  of  a 
sale  of  tbe  property  which  avoids  the  insurance 
upon  the  liability  of  the  vendor  as  a  member  of 
the  company. 

Thus,  It  was  held  m  Pennsylvania  that  a  member 
of  a  mutual  insurance  company  who  by  sale  of  the- 
insured  property  terminates  tbe  policy  thereby 
ceases  to  be  a  member  or  to  be  liable  for  subse- 
quent losses.  Wilson  v.  Trumbull  Mut.  F.  Ins.  Co. 
19Pa.872. 

But  in  a  later  case  it  is  said  that  whUe  this  might 
be  so  in  tbe  sbeence  of  a  contract  to  tbe  contrary, 
tbe  destruction  of  the  buildings  insured  and  a  sale 
of  tbe  land  does  not,  without  any  surrender  of  tbe 
policy,  terminate  the  liability  of  a  member  of  a 
mutual  company  to  assessment  during  the  term  of 
bis  policy,  where  it  stipulates  for  payment  of  as- 
sessments  during  that  term  and  provides  for  a  sur- 
render of  the  policy  in  case  of  a  sale  of  the  prop- 
erty. Tbropp  V.  Susquehanna  Mut.  F*  Ina.  Co.  12S 
Pa.  427. 

And  in  Massachusetts  it  was  held  that  tbe  alien- 
ation of  his  insured  property  by  a  member  of  a 
mutual  insurance  company  without  surrendering 
his  policy  or  transferring  It  to  tbe  purchaser  of  the 
property  leaves  him  still  a  meoflier  of  the  oom- 
pany, subject  to  assessments,  although  by  a  by-law 
of  the  oompany  the  policy  beoomss  void  by  tha 
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J.,  deliTered  the  opinion  of  the 
court: 

1.  The  record  In  the  case  le  yolumlnous, 
uid  the  facts  quite  complicated.  We  shall 
endeaTor  to  state  as  precisely  as  possible  the 
facts  touching  the  organization  and  manner 
of  doing  business  of  the  defendant  company. 
In  February,  1887,  a  notice,  signed  by  James 
P.  Sherman,  one  of  the  incorporators  of  de- 
fendant company,  was  published  stating  in 
substance  that  said   Sherman  and  his  asso- 


ciates would  organize  a  corporation  to  b» 
known  as  the  Citizens'  Mutual  Insurance 
Company,  ''for  the  purpose  of  mutual  in- 
surance against  loss  by  fire  or  tornado  among 
its  members,  by  mutual  obligations  given 
therefor;"  that  the  association  would  com- 
mence business  March  17,  1887,  and  continue 
twenty  years;  that  the  place  of  busineaa 
should  be  Waterloo,  Iowa;  tliat  the  businesa 
should  be  conducted  by  a  board  of  directors, 
elected  as  provided  in   articles  of   incor- 


transfer  of  the  property.  Camlngs  v.  Bawyer,  117 
MaabSQ. 

In  Indiana  It  was  flrat  dedded  that  liability  on  a 
premium  note  1b  not  terminated  until  the  actual 
■iirrender  of  the  policy  and  the  payment  of  all  as- 
■enments  for  losBes  suBtained  before  the  eurreo- 
der,  although  the  policy  has  become  Toid  by  sale 
(yr  mortflrage  of  the  insured  property  and  the  lien 
of  the  company  on  the  property  lost.  Indiana 
Mut.  F.  Ins.  Oo.  ▼.  OoquUbird,  S  Ind.  MB;  MoCul- 
Joob  T.  Indiana  Mut.  F.  Ins.  Co.  8  Blaokf .  00. 

But  directly  OTerrulinR  tiie  previous  decisions.  It 
is  decided  in  Indiana  Mut.  F.  Ins.  Go.  ▼.  Conner,  6 
Ind.  170,  that  liability  on  a  premium  note  ceases, 
except  as  to  anesuments  for  losses  previously  in- 
ourred,  when  the  policy  becomes  void  by  reason  of 
a  transfer  of  the  property,  even  if  the  policy  is  not 
■urreodered  for  cancelation  in  acoordance  with  the 
requirement  of  the  charter. 

Bo,  In  New  York  the  forfeiture  of  the  insurance 
of  a  member  in  a  mutual  company  by  sale  of  prop- 
erty insured  without  any  surrender,  of  bis  policy 
and  payment  of  his  proportion  of  the  existing  lia- 
bilities as  required  to  terminate  his  relation  to  the 
company  does  not  relieve  him  from  liability  for 
losses  subsequently  occurring.    Hyatt  v.  Walt,  87 


A  clause  in  the  charter  of  the  company  declaring 
peraons  insured  therein  **so  long  as  they  shall  be 
insured  in  said  company,  shall  be  and  continue 
members  thereof,  and  oo  longer**  is  held  insuffl- 
cdent  to  relieve  the  member  from  liabUlry  merelr 
t)ecause  he  svoids  htf.  policy  Xjty  alienating  the 
property.    Ibid. 

A  member  is  entitled  to  reoelve  back  his  note 
ffiven  to  a  mutual  insurance  company  in  consider- 
ation of  the  policy  when  by  alienation  of  the  prop- 
erty the  insurance  has  become  void,  although  he 
takes  back  a  chattel  mortgage  to  secure  the  pur- 
chase money,  and  the  charter  provides  that  in  such 
case  he  may  surrender  his  policy  and  receive  back 
his  deposit  note.    Miner  v.  Judson,  2  Hun,  441. 

A  resolution  of  a  mutual  insurance  company  that 
when  an  insured  had  slienated  his  property  before 
any  lose  was  sustained  his  premium  note  should 
not  be  assessed,  although  he  had  not  surrendered 
his  policy,  constitutes  a  waiver  of  compliance  with 
charter  provisions  requiring  the  policy  to  be  sur- 
rendered, and  dispenses  with  the  formality  of  a 
surrender,  when  there  are  no  losses  to  be  paid  in 
ease  of  such  alienation  of  property.  Huntley  ▼• 
Beeoher,  80  Barb.  6811. 

d.  Bymember'B  defanAL 

Vorfettnre  of  membership  of  a  mutual  Insurance 
oompany  by  nonpayment  of  assessments  does  not 
relieve  a  member  from  existtog  liabilities  on  his 
premium  note.  St.  Louis  Mut»  F.  ft  M.  Ins.  Co.  v. 
Boeckier,19  Mo.  185;  Iowa  State  Ins.  Co.  v.Prosses^ll 
Iowa,  115;  Dettra  v.  Murray,  5  Pa.  Dist  R.  801;  In- 
surance Co.  V.  Sorter,  1  dev.  Bep.  188  (Walker  ft 
Bates*  Ohio  Dig.  voL  8,  p.  818, 1 48). 

Failure  to  pay  an  assessment  within  the  time  re- 
quired, which  by  the  terms  of  the  policy  made  it 
void,  does  not  4»o  facto  avoid  the  policy  so  that  a 
later  assessment  cannot  be  lawfully  made  on  the 
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premium  note  If  the  policy  has  not  been  surren- 
dered or  canceled  and  no  demand  made  for  tfa» 
premium  note.  Columbia  Ins.  Co.  v.  Buckley,  81 
Pa.  208.84  Am.  Rep.  178. 

In  case  of  default  on  a  premium  note  given  to  a 
mutual  fire  insurance  company  to  pay  a  gross  pre- 
mium for  a  term  of  five  years,  the  note  may  be  en- 
forced, where  there  is  nothing  in  the  policy  to 
show  an  intent  to  permit  the  insured  to  withdraw 
from  his  obltgaQons.  Minnesota  Farmers*  Mut.  F. 
Ins.  AsBO.  V.  Olson,  48  Minn.  21. 

Failure  to  pay  annual  mterest  snd  assessmenta 
on  a  premium  note  for  which  the  policy  may  be 
forfeited  does  not  relieve  the  policy  holder  ftom 
subsequent  asMsssments,  if  such  failure  is  waive<l 
by  the  company.  Susquehanna  Mut.  F.  Ins.  Co.  v» 
Leavy,188Pa.4BB. 

The  effect  on  the  liability  created  by  premium 
notes  of  a  default  which  suspends  the  policy  dur- 
ing defsnlt  is  a  question  which  seems  to  be  unaf- 
fected by  the  character  of  the  company,  whethef 
mutuai  or  otherwise,  and  is  therefore  not  included 
in  the  present  note.  An  Ulustration  of  the  case  is 
furnished  by  Phenix  Ins.  Co.  v.  Rollins,  44  Neb.  745. 

A  member  of  a  mutual  insurance  company  can- 
not defeat  his  own  liability  on  his  premium  note 
by  setting  up  the  falsity  of  his  own  statements  In 
his  application  for  the  insurance  for  which  the 
company  might  have  avoided  the  policy,  wbere  it 
did  not  do  so.    Huntley  v.  Perry,  88  Barb.  580. 

Under  a  provision  that  members  must  have  their 
property  revalued  once  in  seven  years  m  order  to 
continue  their  insurance,  but  on  such  revaluatloa 
making  the  insurance  continue  under  the  original 
policy,  the  failure  of  a  member  to  have  such  re- 
valuation made  will  not  release  him  from  liability 
to  the  society.  The  court  says:  ^*It  is  certainly 
much  more  reasonable  that  he  Should  be  subject  to 
a  loss  or  inconvenience  for  his  own  neglect,  than 
that  he  should  be  released  from  his  liability  to  the 
society  ta  consequence  of  it.**  Korn  v.  Mutual 
Assur.  Soo.  10  U.  8. 8  Crancb,  198, 8  L.  ed.  186. 

e.  By  tmmdniiMion  of  eompany. 

The  fact  that  the  charter  of  a  mutual  insurance 
company  expires  by  its  own  limitation  during  the 
life  of  the  policy  does  not  avoid  the  policy  or  dls^ 
charge  the  Insured  from  his  liability  upon  the  pre- 
mium note.    Huntley  v.  Beecher,  80  Barb.  580. 

The  failure  of  a  mutual  Insurance  oompany  doee 
not  constitute  a  failure  of  consideration  so  as  to 
defeat  an  action  for  pre-existing  obligations  on  a 
premium  note  given  by  a  member  of  the  company 
Conigland  v.  North  Oaroima  Mut.  L.  Ins.  Co.  PhilL 
Eg.  841, 96  Am.  Dec.  89;  Com.  v.  Massachusetts  Mut. 
F.  Ins.  Co.  118  Mass.  118;  Sterling  v.  Mercantile  Mut. 
Ins.  Co.  82  Pa.  75, 72  Am.  Dec.  778;  Vauatta  v.  New 
Jersey  Mut.  L.Ins.  Co.  81  N.  J.  Bq.  15;  Hone  v. 
Boyd,  1  Sandf.  481;  Union  Ins.  Co.  v.  Oreenleaf,  84 
Me.  128;  Cary  v.  Nagel,  8  Biss.  244;  Schimpf  v.  Le- 
high Valley  Mut.  Ina  Co.  88  Pa.  878.  See  also- 
main  case  of  Corbt  v.  Shuucah. 

BBpedally  Is  this  true  when  the  Insurance  waa 
carried  for  the  full  term  and  the  policy  never  sur- 
rendered or  offered  for  cancelation.  Orafl  v.  8lna» 
mens,  68  111.  4ia 
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poratioQ  and  by-laws ;  that  the  nuaranty  fund 
or  capital  stock  should  not  exceed  $60,000, 
to  be  paid  as  ordered  by  the  directors  and 
required  by  the  articles  and  by-laws ;  that 
the  highest  indebtedness  of  the  association, 
«zcept  for  insurance  liability,  should  not  ex- 
ceed $10,000,  and  private  property  of  the  in- 
corporators should  be  exempt  from  corporate 
1  iabi  1  i ty.  After  and  prior  to  March  17,  1887, 
defendants  signed  and  acknowledged  articles 


of  incorporation,  which  were  recorded  in  the  I  this  association  by  the  giving  of  mutual 


office  of  the  recorder  of  Black  Hawk  county 
and  with  the  secretary  of  state.  These  ar- 
ticles seem  never  to  have  been  formally 
adopted  at  a  meeting  of  the  corporators,  but 
were,  as  we  have  said,  signed  and  assented 
to  by  them,  and  always  acted  upon  as  such. 
In  substance  they  provided  that  the  associa- 
tion was  formed  for  the  purpose  of  mutual 
insurance  "  upon  our  property  and  that  of  all 
other  persons  who  may  oecome  members  of 


But  the  appointmeDt  of  a  reoelver  for  a  mutual 
Insuranoe  oompany  wbloh  baa  become  insolvent 
<saDoel8  ezlsUoR  policies  and  preoludes  any  sflBowi 
ments  for  premiums  which  were  unearned  at  the 
time  of  the  taisolvenoy.  Davis  v.  Shearer,  00  Wis. 
S60. 

When  a  note  is  iriven  for  the  nominal  premium 
on  an  open  policy  to  oover  rtsks  to  be  afterwards 
Indorsed  thereon,  the  premiums  upon  which  are  to 
be  settled  and  the  terms  o(  insurance  fixed  when 
the  indorsement  is  made,  the  oompany  or  its  re- 
oelver cannot  recover  in  case  of  insolvency  any 
more  than  the  premiums  actually  earned.  Law- 
rence V.  MoGready,  e  Bosw.  328;  Blwell  v.  Crocker,  i 
Boew.88. 

But  when  notes  are-slven  as  part  of  the  capital 
acook  of  a  mutual  insurance  company  under  the 
New  York  act  1818,  •  &,  they  are  vmlid  and  ooUect- 
<bie  by  the  company  or  its  receiver  whether  the 
maker  has  actually  obtained  any  Insurance  for 
such  notes  or  not.    Blwell  v.  Crocker,  4  Bosw.  22. 

Sucb  a  note  given  for  premiums  in  advance  to  a 
mutual  insurance  oompany  under  charter  author- 
ity is  treated  as  a  statutory  security,  the  validity  of 
whlcb  is  not  dependent  upon  any  question  of  oon- 
aideration  and  Is  therefore  held  valid  for  the  wbole 
amount  of  the  note  as  an  asset  of  the  company  in 
•case  of  its  insolvency,  although  the  premiums  on 
Insurances  actually  received  by  the  maker  did  not 
amount  to  the  whole  sum  for  which  the  note  was 
iriven.  Deraismesv.  Merchants*  Mut.  Ins.  Co.  1  N. 
Y.371. 

And  notes  given  as  an  advance  for  premiums  on 
policies  of  insurance  which  the  makers  agreed  to 
take  thereafter,  when  given  under  charter  author- 
ity which  provides  that  the  company  may  negotiate 
«ucb  notes  for  the  purpose  of  paying  claims  or 
otherwise  in  the  course  of  its  business  and  that  a 
<Gompeusatlon  not  exceeding  6  per  cent  per  annum 
may  be  allowed  to  the  signers,  were  held  collectible 
t)y  a  receiver  of  the  company  which  bad  become 
Insolvent  notwithstanding  the  makers  had  never 
taken  any  insurance  in  consideration  of  the  notes. 
Brown  v.  Crooke,  4  N.  Y.  61.  The  court  approves 
the  above  case  of  Beraismes  v.  Merchants*  Mut. 
Ins.  Go.  as  being  identical  in  principle  with  the 
'oase  in  hand,  although  in  the  later  case  the  notes 
were  given  as  new  notes  after  the  company  had 
been  carrying  on  business,  while  in  the  Deraismes 
oase  the  note  was  one  of  those  given  to  aid  the  or- 
^panization  of  the  oompany. 

Where  a  portion  of  a  note  given  for  advance  pre- 
miums and  security  of  dealers  has  been  earned  by 
insurance,  the  remainder  continues  a  valid  obliga- 
tion on  the  insolvency  of  the'  oompany.  Hone  v. 
Allen,  1  Sandf.  171,  note. 

The  insolvency  of  the  oompany  at  the  time  a  per- 
•on  became  a  member  thereof  does  not  prevent  his 
toeing  liable  as  a  member  if  the  rights  of  other  par- 
ties have  become  involved.  People*8  Mut  F.  Ins. 
Co.  V.  Bergstresser,  llPa.  Co.  OL  (MA,  1  Pa.  Dist.  K. 
77L 

See  also  supra,  YI.,  o,  as  to  fraud. 

viii.  lAabQUv  of  guaranty  memben. 
The  right  of  the  company  to  raise  a  guaranty 
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fund  is  considered  here  only  so  far  as  it  Involves 
the  liability  of  members. 

The  raising  of  a  guaranty  capital  as  additional  se- 
curity for  the  payment  of  losses  which  was  not  au- 
thorised by  the  charter  was  held,  in  Trenton  Mut. 
L.  ft  F.  Ins.  Go.  V.  McKelway,  U  N.  J.  Bq.  188,  to  be 
invalid  and  a  contributor  to  such  capital  who  gave 
a  bond  and  mortgage  to  secure  his  contribution 
was  held  to  have  a  good  defense  to  an  assessment 
thereon  for  losses  which  the  guaranty  capital  was 
intended  to  secure.  This  decision  is  based  on  a 
strict  application  of  the  rule  that  a  corporation  can- 
not exercise  any  powers  not  expressly  given  in  its 
charter  or  necessary  to  the  exercise  of  the  powen 
therein  enumerated  and  given. 

On  the  other  band,  in  Iowa  it  is  held  that  guar- 
anty fund  notes  executed  to  furnish  money  to  a 
mutual  insurance  oompany  for  temporary  use  in 
paying  its  legitimate  expenses  and  losses,  the 
amount  so  paid  to  be  refunded  from  money  real- 
ized from  assessments  duly  made  on  obligations 
given  by  members  for  insurance,  are  valid  and 
binding  on  those  executing  them,  notwithstanding 
the  illegality  of  a  provision  in  the  articles  of  in- 
corporation of  such  oompany  that  the  makers  of 
such  notes  shall  be  members  and  the  directors  shall 
be  selected  from  them  alone.  Berry  v.  Anchor 
Mut.  F.  Ins.  Go.  (Iowa)  63  N.  W.  <»L 

See  also  main  case  of  Gobst  v.  Shbbmait. 

In  deciding  the  right  of  guaranty  members  to  a 
surplus  fund  in  the  stock  department  of  a  mutual 
company  which  had  two  distinct  departments,  it 
was  said  that  the  risk  and  liability  of  guaranty 
members  were  the  same  as  if  the  stock  department 
was  a  separate  company  and  was  not  connected 
with  the  mutual  department  In  any  way*  Traders 
ft  M.  Ins.  Co.  V.  Brown,  142  Mass.  408. 

IX  AMemnent$» 
a.  Necessity, 

An  assessment  on  a  premium  note  is  a  condition 
precedent  to  rec6very  thereon,  when  it  is  given  as 
a  mere  premium  or  deposit  note  payable  at  such 
times  as  the  directors  may  require,  as  distinguished 
from  notes  given  as  security  to  enable  the  company 
to  do  business.  Sands  v.  St.  John,  88  Barb.  828; 
Savage  v.  Medbury,  18  N.  Y.  82;  Toll  v.  Whitney,  18 
How.  Pr.  181;  Great  Falls  Mut.  F.  Ins.  Go.  v.  Harvey, 
45  N.  H.  288. 

And  a  member  of  a  mutual  insurance  company 
is  not  liable  to  an  action  upon  his  deposit  note 
where  he  ia  not  in  default  in  paying  any  assessment 
lawfully  made  thereon.  Williams  v.  Li^ey,  Ifi  How. 
Pr.808. 

A  receiver  cannot  proceed  to  collect  the  whole 
amount  of  the  deposit  notes  without  making  any 
assessment  slthough  he  Is  substituted  for  the  di- 
rectors in  respect  to  the  power  to  collect  soch 
notes,  where  the  note  is  by  Its  terms  payable  '*a8 
the  directors  may  agreeably  to  their  charter  and 
by-laws  require.**  Shaugbnessy  v.  Rensselaer  Ins. 
Go.  21  Barb.  806;  Williams  v.  Babcock,  25  Barb.  108; 
Devendorf  v.  Beardsley,  Id.  858. 

Proof  of  an  order  or  requirement  by  the  direct- 
ors of  a  mutual  insurance  oompany  for  the  pay* 
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pledges  thereof."  They  alivo  proyided  the 
<corporation  should  have  the  if/? at  to  sue  and 
be  sued,  to  have  a  seal,  to  render  the  inter- 
ests of  shareholders  transferable,  to  exempt 
the  private  property  of  members  from  liabil- 
ity for  corporate  debts,  to  make  contracts, 
oicquire  ana  transfer  property,  make  rules  and 
regulations  for  the  management  of  its  busi- 
ness; that  its  principal  place  of  business 
t«hould  be  Waterloo.  That  its  business  should 
-te  conducted  by  a  board  of  directors  chosen 


by  the  guarantors  or  shareholders  from  among 
their  members  as  required  by  the  by-laws. 
That  said  guaranty  fund  or  obligation  should 
not  exceed  $50,000  in  shares  of  $100  each, 
transferable  among  members  upon  the  books 
of  the  company  and  that  fund  mieht  be  in- 
creased by  vote  of  two  thirds  of  the  holders 
thereof,  and  that  each  share  should  be  entitled 
to  one  vote  upon  all  questions  affecting  tht 
interests  of  the  association.  That  it  should 
be  subject  to  assessment  by  the  board  of  dl- 


tnentof  all  or  a  portion  of  a  premium  note  is  oeo- 
•«98arj  toobtaln  areooFery  thereof,  when  the  note 
is  payable  at  such  time  or  times  as  the  directors 
tnay  atrreeably  to  the  charter  and  by-laws  require. 
Warner  v.  Beem,  86  Iowa,  886u 

An  ex  vofrt^  order  of  court  that  a  receiver  sne  for 
<be  whole  unpaid  balance  on  premium  notes 
-which  were  made  payable  as  the  directors  miffht  re- 
Hjuire  is  not  sufficient  to  show  any  liability,  but  an 
^aieesment  on  the  notes  is  a  condition  precedent  to 
4iny  riff ht  of  action  upon  them.  Williams  v.  Lakey, 

But  a  note  driven  in  advance  to  enable  the  oom- 
fpaoy  to  beffln  hnsiness  is  held  in  White  v.  Haiffht, 
16  N.  7. 810,  to  be  absolute  and  payable  at  all  events 
without  any  aneesment.  It  is  held  that  these 
«iof  es  are  to  be  considered  as  oopttal,  operative  of 
themselves  and  not  on  account  of  the  happening  of 
another  .event,  such  as  the  occurrence  of  losses, 
4md'may  be  transferred  or  coUected  not  only  to 
pay  losses  but  otherwise  to  obtain  money  for  any 
other  lawful  purpose.  In  this  case  such  a  note  was 
field  collectible  by  a  receiver  after  the  insolvency 
-of  the  company  and  assessment  amountlna  to  the 
whole  of  the  note  which  had  been  oonflnned  by 
■the  court. 

The  decision  in  White  v.  Haiirht,  ttipra,  to  the 
•effect  that  a  promissury  note  made  to  aid  the  for- 
mation of  a  mutual  insurance  company  under  the 
New  York  act  of  1840  is  absolute  and  payable  at  all 
•events  without  any  assessmenc,  is  followed  in  BeU 
V.  McElwain.  18  How.  Pr.  ISO;  White  v.  Foster* 
t8  How.  Fr.  161:  Hart  v.  Achilles,  28  Barb.  576. 

And  in  Massacbuaetta  when  liability  of  a  mem- 
t>er  of  a  mutual  flra  insurance  company  under  its 
1)y-laws  constitutes  a  pare  of  the  absolute  funds  of 
the  company,  no  assessment  is  required  although 
the  memt)er  promises  to  pay  on  demand  in  such 
•sums  as  may  be  called  for  by  a  vote  of  the  direct- 
ors or  by  the  treasurer.  Shawmut  Mut.  F.  Ins.  Co. 
T.  Stevens,  0  Allen,  8SS;  Lonir  Pood  Mut.  F.  Ins.  Go. 
T.  Hooffhton,  6  Gray,  82. 

Proof  of  losses  and  of  an  assessment  is  not  nec- 
-essary  to  recovery  by  a  mutual  insurance  company 
upon  a  premium  note  payable  in  instalments  abso. 
lutely  at  specified  times,  when  it,  with  a  certain 
•cash  payment,  was  made  as  the  premium  for  a 
■policy  not  issued  on  the  plan  of  mutual  insurance, 
■«nd  the  company  is  entitled  to  issue  such  policies 
under  its  charter.  Davenport  F.  Ins.  Co.  v.  Moore, 
SO  Iowa,  610. 

See  also  Nashua  F.  Ins.  Go.  v.  Moore,  tn/ro,  IZ. 
di,8.  . 

b.  Who  can  make. 

An  assessment  made  by  a  minority  of  a  board  of 
-directors  as  a  committee  who  made  it  in  a  less  sum 
than  the  board  of  directors  had  voted  should  be  as- 
sessed was  held  illegrai,  where  the  charter  of  a  mut- 
ual Are  insurance  company  provided  that  the  dl- 
irectors  should  settle  and  determine  losses.  Mon- 
4nouth  Mut.  F.  Ins.  Co.  v.  Lowell,  69  Me.  604. 

An  assessment  can  be  made  by  the  directors  only, 

where  the  act  of  mcorporation  of  a  mutual  oom- 

fwny  provides  that  after  reoeivinir  notice  of  any 

Qoss  or  damage  and  asoertalning  the  sum,  or  after 
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rendition  of  any  judflrment  against  the  company 
therefor,  the  directors  shall  settle  and  determine 
the  sum  to  be  paid  by  the  several  members  thereof 
as  their  respective  portions  of  such  loss,  which  shall 
always  be  in  proportion  to  the  original  amount  of 
their  deposit  notes.  Therefore  an  assessment  made 
by  the  treasurer  with  the  assistance  of  another 
person,  no  report  of  which  was  submitted  to  the 
directors  or  any  ratification  thereof  made  by  them, 
is  Invalid.  Farmers*  Mut.  F.  Ins.  Go.  t.  Chase,  66 
N.  H.8CL 

A  resolution  by  the  directors  that  the  treasurer 
be  authorized  to  give  up  premium  notes  of  any 
person  who  has  paid  all  assessments  and  dues  does 
not  amount  to  a  ratification  of  an  assessment  made 
by  persons  other  than  the  directors.    iMd. 

In  respect  to  assessments  not  made  by  the  direct- 
ors themselves  the  court  distinguishes  the  case  of 
Atlantic  Mut.  F.  Ins.  Co.  v.  Sanders,  86  N.  H.  252.  in 
which  the  court  said  the  assessment  was  a  matter  of 
mere  arithmetical  computation,  analogous  to  the 
vote  of  a  town  for  raising  a  tax,  while  in  the  Chase 
Case  it  says:  **It  can  hardly  be  said  that  to  make 
such  an  assessment  ss  the  referee  in  this  case  de- 
scribes in  his  report  was  a  matter  of  mere  arithmet- 
ical computation  which  called  for  no  exercise  of  dis- 
cretion on  the  part  of  the  directors."  This  assess- 
ment was  found  by  the  referee  to  include,  among 
other  things,  about  $1,600  for  making  the  same  and 
for  estimated  future  expenses,  for  salaries  of  offi- 
cers, for  attendmg  courts,  and  for  printing  and  ad- 
vertising. 

The  statutory  power  of  a  receiver  of  a  mutual 
insurance  company  to  make  assessments  upon  pre- 
mium notes  is  upheld  in  Hyatt  v.  McMabon,  26 
Barb.  467,  against  the  claim  that  such  a  statute  was 
unconstitutional  and  void  as  to  pre-existing  notes. 
The  court  considers  this  contention  to  be  conclu- 
sively answered  by  the  general  power  of  repeal  re- 
served in  the  charter  and  general  statute  of  mcor- 
poration. 

The  assessment  of  premium  notes  which  by  86 
Vict.  chap.  U,0,M41,48,is  tobe  made  by  the  di- 
rectors cannot  by  order  of  court  be  made  by  a 
master  or  receiver,  especially  where  the  statutory 
provision  authorizing  it  to  be  done  by  a  receiver 
has  been  omitted  from  the  statute  on  revision. 
Hill  V.  Merchants*  ft  Mfrs.  Ins.  Co.  28  Grant  Gh« 
(U.C.)660. 

A  receiver  may  lawf uUy  make  an  assessment  on 
a  premium  note  under  the  Pennsylvania  act  of 
May  1,  1876,  which  authorises  him  to  do  all  acts 
which  might  be  done  by  the  corporation.  Solly  v. 
Moore,  11  Pa.  Go.  Ct.  838. 

A  voluntary  assignee  for  creditors  of  a  mutual 
insnrance  company  cannot  make  a  valid  assess 
men  ton  a  premium  note  which  is  payable  as  the  di- 
rectors may  require.    Huribut  v.  Boot,  12  How.  Pr. 
611. 

An  assignee  for  creditors  of  a  mutual  insurance 
company  does  not  succeed  to  the  powers  of  the 
corporation  or  of  Its  directors,  and  has  no  author- 
ity to  make  an  assessment  upon  premium  notes 
even  when  they  constitute  the  only  assets  of  the 
company.    Huribut  v.  Garter,  21  Barb.  221. 

But  directors  of  a  mutual  company  have  power 

83 


486 


Iowa  Supreme  Coubt. 


Oct., 


rectors,  not  exceeding  10  per  cent  in  any  six 
months,  for  the  purpose  of  meeting  losses 
and  expenses  for  which  the  association  may 
be  liable,  but  only  when  there  was  not  suf- 
ficient money  raised  from  assessments  or 
Sledges  of  members  to  pay  such  losses  when 
ue ;  and  all  moneys  so  paid  from  said  fund 
were  to  be  regarded  as  advancements,  and 
were  to  be  paid  from  the  funds  of  the  associa- 
tion, as  ordered  by  the  directors.  The  di- 
rectors were  to  select  from  their  own  num- 


ber,  or  from  the   guarantors,  the  officers. 
That  the  fund  of  the  association  to  pay  losses- 
and  the  necessary  expenses  shall  consist  ex- 
clusively of  moneys  raised  by  assessment  od^ 
mutual  pledges  given  by  the  members  for 
their  insurance,  which  assessment  ^all  be- 
made  only  by  the  directors  or  executive  com- 
mittee, and  may  be  limited  by  the  by-laws. 
All  persons  insuring  in  the  association  be- 
come members  thereof  during  the  period  of 
their  insurance.    Afterwards  the  company 


to  make  an  assesvinent  upon  members  of  the  com- 
pany after  an  asBiffDroent  for  creditors  has  been 
made.  Bchhnpf  v.  Lehigh  Valley  Mat.  Ins.  Co.  86 
Pa.  378. 

For  other  JllustratiODS  of  assessments  by  receiv- 
ers, see  Seamans  v.  Millers*  Mut.  Ins.  Oo^  Howard 
V.  Whitman,  Capital  City  Mut.  F.  Ins.  Co.  v.  Boggs, 
Tobey  v.  Kusseli,  Cooper  v.  Shaver,  Sands  v.  Sand- 
ers, Sands  v.  Graves,  Sands  v.  Shoemaker,  Bangs  v. 
Ducklnlield,  Mutual  F.  Ins.  Co.  v.  Pbosniz  Furni- 
ture Co.,  Lycoming  F.  Ins.  Co.  v.  Langley,  and 
other  cases,  <nfra,  IX.  f ,  et  aeq. 

o.  Who  to  he  anetsed. 
A  qualified  membership  may  exist  after  the 
terminatinn  of  a  policy  of  insurance  which  will 
sustain  a  liability  on  a  premium  note  for  an  assess- 
ment and  for  the  whole  amount  of  the  note  in  de- 
fault of  payment  of  the  assessment  as  required  by 
charter.  Hyatt  v.  Esmond.  87  Barb.  601.  See  also 
main  case  of  Ionia,  B.  &  B.  Farmbbs*  Mut.  F.  Ins. 

Co.  V.  loNIAClBCniT  JUDGB. 

One  assessed  by  a  mutual  insurance  company 
cannot  complain  that  others  who  are  not  liable  are 
also  assessed,  since  be  is  not  injured  thereby.  Be 
Slater  Mut.  F.  Ins.  Co.  10  K.  I.  42, 

Directors  of  a  mutual  insurance  company  in 
making  assessments  do  not  act  Judicially  where 
the  charter  provides  that  memben  shall  be  bound 
to  pay  in  proportion  to  the  amount  of  their  deposit 
notes,  and  their  assessment  Is  invalid  if  they  as- 
sume the  discretion  to  omit  from  assessment  some 
members  who  are  liable.  Herkimer  County  Mut. 
Ins.  Co.  V.  Fuller,  14  Barb.  STd.  They  cannot  take 
Into  account  the  length  of  time  for  which  a  per- 
son has  been  a  member  as  affecting  his  liability  to 
an  assessment. 

The  omission  from  an  assessment  by  a  mutual  fire 
Insurance  company  of  some  of  the  members  who 
are  known  to  be  liable  makes  it  invalid  as  to  oth- 
ers. Swing  V.  H.  C  Akeley  Lumber  Co.  (Minn.)  26 
Ins.  L.  J.  803. 

An  assessment  on  a  portion  only  of  the  members 
liable  thereto  when  the  rest  are  intentionally  omit- 
ted, although  with  the  intent  to  assess  them  after- 
wards, is  held  invalid  as  a  departure  from  the 
provisions  of  the  statute  which  requires  assess- 
ments in  proportion  to  the  amount  of  premiums 
and  deposits  and  there  did  not  appear  any  obvious 
necessity  for  such  departure.  Marblehead  Mut.  F. 
Ins.  Co.  V.  Hay  ward,  8  Gray,  208. 

Members  who  give  deposit  notes  subject  to  as- 
sessment for  insurance  in  a  mutual  company  which 
has  power  to  issue  policies  on  the  cash  plan  also 
cannot  defend  against  assessments  on  the  ground 
that  they  are  made  upon  deposit  notes  only  and 
not  also  upon  the  members  who  are  insured  on  the 
eash  plan.  Bchimpf  v.  Lehigh  VaUey  Mut.  Ins.  Co. 
B6Pa.  878. 

An  assessment  made  upon  the  remaining  notes 
after  the  directors  had  canceled  such  of  the  stock 
notes  of  a  mutual  insurance  company  as  the  com- 
pany deemed  to  be  worthless  was  held  valid,  where 
the  company  was  authorized  to  cancel  thewortb- 
less  notes  and  its  corporate  powers  had  been  vested 
In  the  board  of  directors.  Marine  Mut.  M.  Ins.  Co. 
T.  Neal,  fiO  Me.  SOL 
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An  agreement  that  an  advance  note  should  \» 
subject  to  assessments  '"at  an  equal  per  cent  witb 
all  other  advancements**  is  to  t)e  taken  in  couneo- 
tion  with  a  by-law  of  the  company  which  pennit» 
the  cancelation  of  advance  notes  whenever  the- 
oompany  deems  it  to  be  for  its  own  interests  Uy 
cancel  them,  and  therefore  the  remaining  notea 
after  such  cancelation  constitute  ail  the  notes  that 
are  required  to  be  assessed.  Maine  Muu  M.  Ins.  Cow 
V.  Swanton,  49  Me.  448. 

A  note  stipulating  for  the  payment  of  annual* 
interest  but  upon  which  no  Interest  has  ever  beeik 
paid  is  not  entitled  to  the  benefit  of  a  by-law  pro-^ 
viding  that  notes  upon  which  the  interest  has  bee» 
paid  in  advance  shall  not  be  assessed  until  after 
other  notes  have  been  assessed  to  an  amount  equal 
to  the  interest  paid.  Susquehanna  Mut.  F.  InB». 
Co.  V.  Leavy,  188  Fa.  480;  Crawford  v.  8usquebaon» 
Mut.  F.  Ins.  Co.  (Pa.)  11  Cent.  Rep.  653. 

As  to  who  are  liable  as  members,  see  also  supra*. 

n. 

d.  Manhaling  funds. 

Under  by-laws  providing  that  directors  nwF 
make  such  assessments  as  may  be  necessary,  wh6r»- 
there  is  no  provision  declaring  premium  and  de- 
posit notes  to  be  absolute  funds  of  the  company^ 
and  as  such  to  be  first  applied  to  the  payment  or 
losses  and  expenses,  the  prior  application  of  sucb 
premium  and  deposit  notes  is  not  neoeesary  before 
making  an  assessment  under  the  statute.  Fayette- 
Mut.  F.  Ins.  Co.  V.  Fuller,  8  Allen,  27. 

The  deposit  notes  should  first  be  exhausted  be- 
fore resorting  to  the  further  liability  imposed  br 
Mass.  Gen.  Stat  chap.  68,  II 48,  54,  upon  the  policy 
holders  as  members  of  the  corporation.  Oom.  v. 
Monitor  Mut.  F.  Ins.  Co.  112  Mass.  IfiO;  Appieu>i» 
Mut.  F.  Ins.  Co.  v.  Jesser,  5  Allen,  446^ 

Under  a  by-law  of  a  mutual  fire  insurance  com- 
pany that  each  member  shall  pay  the  premium  an<l 
deposit  his  written  agreement  to  hold  himself  Uabl» 
for  an  equal  amount  in  the  capital  stock  of  tb*^ 
company  to  be  assessed  and  collected  by  the  direc- 
tors in  such  sums  and  at  sucb  times  as  they  shaU> 
deem  expedient,  making  all  premiums  and  depoeitr 
thus  paid  in  the  absolute  funds  of  the  company 
pledged  to  pay  expenses,  borrowed  money,  ana 
losses,  and  further  providing  that  In  cose  losses 
happen  so  as  to  consume  the  absolute  fund  eaob> 
member  shall  be  held  to  pay  a  certain  further  sum« 
the  absolute  funds  must  be  exhausted  before  anr 
f  u  rther  assessment  is  made.  Appleton  Mat.  F.  Insu- 
Co.  V.  Jesser,  tupra. 

Earned  premiums  that  are  uncoIleotlble>  and 
worthless  may  properly  be  regarded  as  *^sed  up*' 
within  the  meaning  of  a  by-law  provi<Ung  for  an 
assessment  to  pay  losses  '"after  the  earned  premi- 
ums shall  have  been  used  up.**  Whether  the  clalma- 
were  worthless  was  held  to  be  a  questton  of  fact 
for  the  Jury.  Marine  Mut.  M.  Ins.  Co.  v.  Keal,  80' 
Me.  801. 

The  other  assets  of  the  company  are  "^exbausted,**^ 
within  the  meaning  of  a  provision  that  notes  glveiv 
for  premiums  in  advance  as  additional  security 
shall  be  liable  for  losses  after  the  cash  capital  aB<fr 
other;re80uroes  are  exhausted,  when  it  clearly  ap> 
pears  that  these  resources  are  insufilcient  to  pay 
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f»ub1iahed  a  notice  of  InoorporatloD,  contain- 
Dg  the  matters  required  in  such  notices,  and, 
in  addition  thereto,  the  following:  **Tbe 
■aid  corporation,  by  its  articles  of  incorpora- 
tion and  by-laws,  authorizes  and  provides 
for  a  guaranty  fund,  not  to  exceed  $50,000 
consisting  of  limiting  individual  pledges 
made  by  certain  of  the  incorporators 
and  other  members,  which  shall  be  paid 
as  ordered  by  the  directors,  and  as  required 
in  said  contracts  and  by-laws;"  also  provid- 


ing that  the  private  property  of  subscribers 
to  said  fund  should  be  exempt  from  the  debts 
of  the  corporation,  except  to  the  extent  and 
in  accordance  with  the  terms  and  conditions 
of  their  respective  pledges.  Said  guaranty 
pledge  provided:  **!  promise  to  take  the 
number  of  shares  of  said  fund  set  opposite 
my  name,  at  $100  per  share,  payable  on  the 
order  of  the  board  of  directors  of  said  asso- 
ciation, provided  not  to  exceed  10  per  cent 
thereof  shall  be  payable  in  any  six  months. 


the  Itabflldes  and  it  is  not  necessary  that  the  other 
assets  should  all  be  collected  and  applied  l)efore 
resortinjT  to  finoh  notes.  Osgood  v.  Toole,  00  N.  Y. 
475,  affirminsr  1  Hun,  187. 

Monesrs  received  as  cash  premiums  by  a  company 
lawfully  doinir  business  upon  both  mutual  and 
stock  plans,  and  properly  used  to  pay  loNes  and 
expenses  to  that  extent,  relieve  from  assessments 
members  whose  premium  notes  are  then  held,  and 
the  effect  is  to  cast  the  greater  burden  upon  those 
whose  notes  may  happen  to  be  in  force  thereafter 
when  the  company  tMHiomes  insolvent;  but  there  is 
no  remedy  for  any  injustice  which  may  result  from 
this  mode  of  transacting  the  business  of  the  com- 
pany. Shaughnessy  v.  Rensselaer  Ins.  Co.  21  Barb. 
OOS. 

In  the  atisence  of  any  charter  provision  to  the 
contrary  effect,  under  a  provision  which  fixes  the 
burden  of  a  loss  at  any  particular  time  upon  those 
who  are  then  members  of  the  company,  the  pro- 
ceeds of  insurance  on  the  cash  plan  are  subject  to 
the  same  application  as  premium  notes  received 
during  the  same  period.  The  cash  premium  be- 
longs precisely  where  the  premium  note  whose 
place  it  takes  would  belong  and  is  subject  to  the 
same  appropriation,  with  this  modification,  that  it 
muse  be  first  applied  and  no  part  of  it  can  be  with- 
drawn upon  the  expiration  of  the  policy  although 
it  should  not  have  been  all  expended.  There- 
fore the  cash  premiums  cannot  be  lawfully  applied 
to  pre-existing  liabilities  of  tJie  company  so  as  to 
leave  the  premium  notes  given  in  the  same  period 
that  the  cash  premiums  were  taken  subject  to  as- 
sessment for  all  the  losses  accruing  during  that 
period  without  the  application  of  the  same  premi- 
ums to  reduce  them.  Ohio  Mut.  Ins.  Co.  v.  Marietta 
Woolen  Factory,  8  Ohio  St.  8i8. 

Tbe  failure  of  the  directors  to  comply  strictly 
with  the  by-laws  and  credit  the  makers  of  notes  the 
net  profits  of  a  certain  year  is  immaterial,  where 
all  the  profits  were  much  less  than  the  losses  dur- 
ing the  period  which  had  to  be  considered,  although 
for  that  particular  year  there  were  some  net 
profits.  Marine  Mut.  M.  Ins.  Co,  v.  MeaU  60  Me. 
801. 

e.  How  and  when  made. 

Failure  to  pay  an  assessment  does  not  work  a  for- 
feiture of  the  policy  In  a  mutual  company  unless 
the  assessment  was  made  in  accordance  with  the 
charter.  Planters*  Ins.  Ck>.  v.  Comfort,  60  Miss. 
688. 

No  part  of  an  assessment  can  be  recovered  where 
It  was  partly  Invalid  and  the  notice  was  for  the  as- 
sessment as  an  entirety.  Victoria  Mut.  F.  Ins.  Co. 
V.  Thomson,  9  Out.  App.  Rep.  620. 

A  by-law  which  makes  all  members  liable  to  as- 
sessment for  losses  when  their  policies  are  in  force 
at  tbe  time  of  the  assessment,  and  all  members 
whose  policies  have  expired  liable  for  unpaid  losses 
which  existed  at  the  time  of  the  expiration,  is  bind- 
ing on  the  directors  in  making  an  assessment,  and 
must  be  followed  by  them.  Susquehanna  Mut.  F. 
Ins.  Co.  V.  Gackenbttch,  115  Pa.  40S. 

The  plain  provisions  of  the  charter  of  a  mutual 
insurance  company  must  be  followed  by  the  direo- 
tora  in  making  an  assessment  for  losses,  even  if 
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they  deem  some  other  rule  more  equitable.   Slater 
Mut.  F.  Ins.  Co.  V.  Bantow,  8  li.  L  848. 

Assessments  upon  members  of  mutual  fire  in- 
surance companies  cannot  be  graduated  by  the  age 
of  the  policy  under  a  provision  that  they  shall  be 
made  *in  proportion  to  their  premium  and  de- 
posit.** Com.  V.  Mechanics*  Mut.  F.  Ins.  Co.  US 
Mass.l«K. 

The  equitable  assessment  of  all  the  notes  held  by 
a  company  which  is  provided  for  by  by-law  in  m 
certain  contingency  is  properly  made  by  assess- 
ing them  upon  the  basis  of  the  rating  of  the  risk 
and  not  by  percentage  upon  the  face  of  the  notes, 
where  some  of  the  notes  were  made  with  annual 
interest  and  others  were  made  without  interest, 
and  in  a  sum  much  larger  than  those  which  bore 
interest  Susquehanna  Mut.  F.  Ins.  Co.  v.  Leavy, 
186  Pa.  489. 

Mere  errors  of  miscalculation  constituting  a  va- 
riance between  notices  of  assessment  and  the 
amounts  proved  on  trial  will  not  destroy  the  claim 
for  the  assessment.  Thropp  v.  Susquehanna 
Mut.  F.  Ins.  Co.  126  Pa.  427. 

An  assessment  made  upon  all  the  polices  of  a 
mutual  company  to  pay  the  unpaid  salary  of  its 
president  and  bills  of  lawyers  for  professional  serv- 
ioeSf  if  substantially  correct,  will  not  be  held  lu  valid 
even  if  it  is  not  mathematically  exact  and  is  not 
so  apportioned  that  each  member  will  have  to  pay 
exactly  his  proportion  for  the  services  performed 
during  the  term  of  his  policy.  Tobey  v.  Kussell, 
9B.L6a. 

A  slight  disproportion  occasioned  by  laying  an 
assessment  on  deposit  notes  only  instead  of  the 
amount  of  the  premiums  and  deposit  notes  will  not 
invalidate  an  assessment  on  premium  notes  which 
call  for  payment  at  such  times  as  the  directors 
may,  agreeably  to  their  by-laws,  require,  where 
the  by-laws  provide  that  the  deposit  note  shall  be 
double  the  premium,  and  that  on  all  policies  for 
less  than  a  year  the  deposit  note  may  be  for  such 
a  sum  as  the  president  may  determine.  It  is  said 
that  the  only  cases  in  which  any  practical  differ- 
ence would  result  are  those  of  a  small  number  of 
policies  issued  for  less  than  a  year.  People's  Mut. 
Ins.  Co.  V.  Allen,  10  Gray,  207. 

Where  an  ascertained  liability  was  found  to  ex- 
ist on  a  certain  day,  and  it  was  impracticable  to  as- 
sess this  amount  if  strictly  oonficed  to  policies  in 
existence  when  the  items  of  this  liability  accrued, 
an  assessment  upon  all  the  policies  outstanding  at 
the  time  this  amount  was  ascertained  in  propor- 
tion to  the  time  of  their  existence  and  the  amount 
of  their  premiums  was  sustained  ss  the  nearest  ap- 
proximation to  the  correct  result.  Re  People's 
Mut.  Gq.  F.  Ins.  Co.  9  Allen,  819. 

A  division  of  the  total  expenses  for  a  year  into 
twelve  equal  parts  and  adding  to  each  part  the 
amount  of  losses  for  a  certain  month  and  assesslnff 
this  upon  the  policies  In  existence  during  that 
month  was  sustained  as  substantially  correct.  Ibid, 

Basing  an  assessment  upon  a  computation  of 
losses  from  month  to  month  without  regard  to  the 
fact  that  policies  expire  at  various  times  during 
each  month  or  adopting  as  the  general  rule  of 
computing  losses  tr  take  the  month  In  which  the 
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and  provided  the  whole  amouDt  of  my  8ub- 
ficription  shall  be  Toid,  at  my  option,  after 
three  yearg  from"  February  24,  1887.  The 
fium  of  $50,000  was  subscribed  to  this  fund. 
In  no  other  respect  was  the  law  touching  in- 
surance companies  as  found  in  Code,  g$  1122- 
1181,  and  other  sections  relating  to  stock  com- 
panies, complied  with. 

The  company  proceeded  to  transact  a  gen- 
eral insurance  business,  taking  all  kinds  and 
classes  of  risks,  issuing  several  kinds  of  pol- 


icies, upon  amounts  received  in  cash  and 
partly  in  cash  and  partly  in  notes ;  and  some- 
times, when  cash  policies  were  issued,  and 
the  money  therefor  was  not  paid  at  the  time, 
a  promissory  note  was  taken  in  lieu  of  cash. 
Policies  were  also  issued  upon  the  mutual 
plan,  and  a  note,  incorporated  in  the  appli- 
cation, was  taken  for  the  amount  of  the  pre- 
mium, and  an  assessment  for  one  sixth  of 
said  amount,  or  one  year's  premium,  was  col- 
lected in  advance,  and  annually  thereafter. 


policy  terroioated  and  exclude  tbat  in  which  it 
commenced  does  not  make  tbe  assessment  invalid. 
People's  Mut.  Ina  Go.  v.  Allen,  supra. 

A  reasonable  approximation  to  equality  is  suf- 
ficient In  making  an  assessment,  where  exact 
equality  cannot  be  obtained.  Citizens*  Mut.  F. 
Ins.  Co.  V.  Bortwell,  10  Allen,  110;  Fayette  Mut.  F. 
Ins.  Co.  V.  Fuller,  8  Allen,  27.  % 

Tbe  approximation  to  an  assessment  upon  sev- 
eral losses  as  tbey  occur  Is  sufBdent  without  mak- 
InflT  an  assessment  upon  every  loss  bowever  inslff- 
niflcant  In  amount.  Marblehead  Mut.  F.  Ins.  Co. 
V.  Underwood.  8  Gray,  210. 

Computations  for  assessments  need  not  be  made 
upon  tbe  occasion  of  each  loss,  but  may  be  made 
upon  a  rule  that  will  approximate  to  it  as  near  as  Is 
practicable  and  reasonable.  New  Bofftand  Mut.  F. 
Ins.  Co.  V.  Belknap,  9  Cush.  140. 

When  several  lusses  occur  at  the  same  time  and 
so  nearly  together  that  tbe  same  notes  are  liable  to 
be  assessed  for  the  payment  of  them  all  but  one  as- 
sessment is  necessary.  Sbaughnessy  v.  Rensselaer 
Ins.  Co.  21  Barb.  60S. 

An  assessment  may  be  made  upon  estimates  of 
liabilities  without  any  reference  having  been  made 
to  determine  definitely  tbe  amount  thereof.  Davis 
V.  Paroher  &  J.  &  A.  Stewart  Co.  82  Wis.  406. 

Estimates  of  losses  after  a  great  fire  In  a  city, 
based  on  the  knowledge  of  the  company^s  rlaks  in 
that  city  before  tbe  actual  liabilities  bad  been  fully 
ascertained,  may  constitute  a  sutDcient  basis  for  an 
assessment.    Hummers  Appeal,  78  Pa.  8S0. 

But  an  examination  and  determination  of  the 
amount  of  losses  and  expenses  to  which  a  note  Is 
liable  to  contribute,  and  of  tbe  whole  amount  of 
notes  liable  to  assessment  tberef or,  must  be  made 
by  the  directors  of  a  mutual  insurance  company 
or  by  the  receivers  before  they  can  make  any  as- 
sessment on  such  notes,  and  the  omission  of  the  as- 
sessment required  by  the  contract  cannot  be  sup- 
plied by  proof  on  the  trial  showing  tbat  an  assess- 
ment migbt  properly  have  been  made.  Sands  v. 
Graves,  68  N.  Y.  91. 

Tbe  amount  of  claims  which  the  receiver  of  a 
mutual  insurance  company  or  the  court  will  allow 
as  Just  demands  against  the  company,  together 
with  an  indebtedness  previously  allowed  by  the 
directora  of  tbe  company  as  shown  by  their  books, 
must  be  ascertained  before  an  assessment  can  be 
made  to  pay  such  indebtednes9.  Downs  v.  Ham- 
mond, 47  Ind.  181:  Embree  v.  Shideler,  86  Ind.  428w 

A  simple  ascertainment  of  the  rate  per  cent  for 
making  an  assessment,  without  completing  and 
consummating  the  assessment  by  carrying  out  the 
amount  which  each  member  Is  to  pay  upon  an  ex- 
tension book,  does  not  make  a  valid  assessment, 
and  a  notice  given  thereu  pon  is  premature.  Bangs 
V.  Mcintosh,  28  Barb.  691. 

An  assessment  stating  the  rate  per  cent  at  which 
the  premium  notes  in  force  at  specified  dates  are 
respectively  assessed  is  not  insufficient  because  it 
does  not  specify  tbe  name  of  a  party  bound  to  con- 
tribute nor  the  amount  of  his  notes.  The  parties 
Interested  possess,  or  are  deemed  to  possess,  tbe 
means  of  reducing  the  notice  to  a  certainty. 
Bangs  V.  Duckinfleld,  18  N.  T.  602. 

A  general  assessment  and  notice  that  every 
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premium  note  in  each  class  is  assessed  for  its  full 
amount  Is  sufficient  as  to  a  note  in  a  class  In  which 
tbe  losses  exceed  tbe  amount  of  all  the  notes,  es- 
pecially if  tbe  losses  of  the  company  exoeed  what 
is  collectible  on  all  notes  of  all  classes.  The  par- 
ticulars of  the  assets  and  debts  need  not  be  stated 
in  the  assessment.    Sands  v.  Sanders,  28  N.  Y.  23B. 

An  assessment  on  a  premium  note  given  to  a 
mutual  fire  insurance  company  is  held  within  the 
power  of  the  directors  at  any  regular  meet- 
ing without  prior  notice  that  the  aasesBment 
would  be  made,  although  one  by-law  prescribes: 
'*Io  case  an  assessment  be  needed  for  any  purpose 
the  directora  shall  have  power  to  order  such; 
ment  at  any  meeting  called  for  that  purpose,*^- 
the  Intent  of  this  provision  is  to  provide  for  ex- 
ceptional cases  and  not  to  negative  the  ordinary 
power  of  tbe  directors.  Bay  State  Mut,  F.  Ins. 
Co.  V.  Sawyer,  12  Cush.  64. 

An  assessment  or  call  madeat  a  meetiogof  a  board 
of  directors  was  held  to  be  void  when  the  only  di- 
rectora present  were  persons  who  had  not  been  le- 
gally chosen  as  directora,  but  had  been  voted  for 
to  increase  the  board  at  a  meeting  called  for  a  dif- 
ferent purpose.  People^s  Mut.  Ins.  Go.  v.  West- 
cott.  14  Gray.  440. 

Tbe  record  need  not  affirmatively  show  that  a 
quorum  of  the  membera  were  present  as  required 
by  a  by-law  of  a  mutual  insurance  company  at  tbe 
time  when  a  statute  was  accepted  where  the  con- 
trary does  not  appear  and  the  record  shows  that 
the  meeting  was  duly  called  and  proper  notJoe 
given.  Citizens*  Mut.  F.  Ins.  Co.  v.  Sortwell,  8  Al- 
len, 217. 

A  vote  by  directora  of  a  mutual  insurance  com- 
pany is  a  sufficient  requirement  of  a  payment  to 
be  made  on  a  premium  note  under  a  charter  pro- 
viding that  all  assessmentH  shall  be  determined  by 
them.  Atlantic  Mut.  F.  Ins.  Co.  v.  Sanders,  36  N. 
H.252. 

A  resolution  by  a  board  of  directora  of  a  mutual 
insurance  company  levying  a  certain  percentage 
on  the  premium  notes  of  all  the  membera  but  with- 
out specifying  their  names  or  the  precise  sum  re- 
quired to  be  paid  by  each  may  constitute  a  good 
and  valid  assessment.  Lycoming  F.  Ins.  Go.  v. 
Bought.  97  Pa.  416. 

But  an  assessment  specifying  different  rates  fbr 
"small  notes**  and  "large  notes**  without  showing 
how  these  notes  are  distinguished  from  each  other 
or  how  it  is  to  be  determined  which  class  will  in- 
clude any  particular  note  is  insufficienu  Bangs  v. 
Duckinfleld,  18  N.  Y.  602. 

The  annual  assessment  enforoenble  by  a  penalty 
provided  for  by  a  New  Hampshire  statute  whiok 
authorized  the  company  to  require  a  a  certain  pet 
cent  to  be  paid  by  a  member  before  his  policy  was 
issued  and  thereafter  make  an  annual  assessment 
not  excee<1ing  tbe  original  sum  paid  in  was  held  In 
Rix  V.  Mutual  Ins.  Co.  20  N.  H.  196,  to  be  something 
different  from  a  call  for  a  payment  of  a  portion  of 
a  note  given  for  the  deposit  or  premium  on  which 
the  policy  was  issued. 

In  an  equity  case  the  court,  while  relieving  the 
plaintiff  from  the  effects  of  a  supposed  forfeiture* 
Imposed  on  him  the  condition  of  treating  a  resoltt* 
tion  to  wind  up  the  affain  of  the  company  as  hav- 
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Each  note  provided  that  not  more  than  one 
aixth  of  the  amount  should  be  aaseeeed  against 
the  maker  in  any  one  year.  In  these  cases 
applications  were  made  by  the  insured.  In 
cases  where  cash  was  taken  for  insurance,  or 
notes  in  lieu  of  it,  no  applications  were  made 
by  the  insured.  Such  policies  were  ordi- 
narily issued  upon  a  dally  report  from  the 
a.:cent  soliciting  the  risk.  In  some  cases  ap- 
pi  ications  were  taken  with  an  instalment  note 
incorporated  therein,  providing  in  terms  for 


the  payment  of  the  premium  in  fixed  annual 
instalments.  The  policies  in  form  were  like 
those  issued  bv  regular  mutual  and  stock 
companies.  All  policies  provided  for  can 
celation  by  the  company,— in  one  mutual 
form  by  tendering  to  the  assurtid  a  ratable 
proportion  of  the  premium  received,  in  the 
other  by  returning  the  obligation  or  note,  or 
by  notice  by  mail  to  the  assured ;  in  the  cash 
form  of  policy,  upon  giving  notice  to  the 
assured,  and  returning  a  pro  rata  share  of  the 


toff  the  legal  effect  of  ao  aaaeflsment  of  100  per  cent 
OD  the  premium  notes.  Conlirlsnd  v.  North  Gsro- 
Hua  Mut.  L.  Ins.  Go.  PhllL  Bq.  841, 98  Am.  Dea  88. 

Durioir  the  war  of  tbe  rebellion  a  mutual  anur- 
anoe  society  in  Vlrgloia  attempted  to  ssmbb  quotas 
OQ  property  insared  In  Berkley  county,  which  was 
witbln  loyal  territory  while  the  offlce  of  the  com- 
pany was  In  Richmond.  It  was  held  that  this  trans- 
action was  not  valid  but  that  the  power  to  make 
such  aaaeesments  was  suspended,  at  least  durln«rthe 
war.  Mutual  Anur.  Soc  v.  Berkley  County  Supers. 
4W.ya.8l8. 

Delay  in  making"  an  assessment.  If  not  unreason- 
able, will  not  Invalidate  It,  although  the  statute  re- 
quires that  it  shall  be  made  to  pay  any  just  claim 
forthwith.  Marblebead  Alut.  F.  Ins.  Co.  v.  Under- 
wood* 3  Gray,  2ia 

Several  mouths  delay  In  making  an  assessment  is 
held  insoiBcient  to  make  it  invalid.  People*s  Mut. 
Ins.  Co.  V.  Allen,  10  Oray,  207. 

On  a  loss  exoeedlng  in  amount  aU  the  deposit 
notes  of  a  mutual  company  it  Is  bound  to  assess 
them  for  the  fall  valne  and  cannot  apportion  the 
losses  by  annual  assessments  of  20  per  cent  thereof 
each,  although  Its  polides  are  Issued  for  a  term  of 
five  years.  Bhinehart  v.  Alleghany  County  Mut. 
Ins.  Co.  1  Pa.  880. 

f.  ^mottfiC;  UemM  indvded^ 

Tbe  limitation  of  liability  of  a  member  to  sssess- 
ment.  Axed  by  Mass.  Stat.  1797,  chap.  07,  at  fS  for 
each  dollar  advanced  as  premium  on  deposit,  is  not 
changed  as  to  a  company  chartered  In  1708  by  Mass. 
Gen.  Stat.  chap.  68,  I  48.  Com.  v.  Massachusetts 
Mat.  F.  lu.  Co.  112  Mass.  118. 

Simple  excess  In  the  amount  of  an  assessment 
arisinir  from  error  of  Judinnent  will  not  vitiate  the 
assessment,  where  the  manairers  act  honestly  and 
pruuectly.  Bosenberger,  L.  A  Ca  v.  Washington 
Mut.  F.  Ins.  Co.  87  Pa.  207. 

An  assessment  made  by  the  managers  of  an  In- 
oorporated  mutual  lire  insurance  company  largely 
in  excess  of  an  amount  required  to  pay  the  loss  for 
which  they  are  empowered  by  its  charter  to  make 
an  assessment  is  void  and  may  be  disregarded  by 
the  members.  Farmeis*  Mut.  F.  Ins.  Co.  v.  Knight 
(IIL)  port,  ~. 

An  assessment  upon  the  members  of  a  mutual  in- 
surance company  of  more  than  double  the  amount 
of  the  deficiency  In  its  funds  is  held  to  be  unrea- 
sonable and  void,  if  no  speotel  circumstances  are 
fioown  which  require  so  large  an  assessment.  Peo- 
ple's Eq.  Mut.  F.  Ins.  Co.  V.  Babbitt,  7  Allen,  235; 
Traders*  Mut.  F.  Ins.  Co.  v.  Stone,  0  Allen,  483.  But 
both  ihese  cases  are  disapproved  on  this  point  in 
Com.  V.  Dorchester  Mut.  F.  Ins.  Co.  112  Mass.  142. 

An  assessment  upon  tbe  members  must  be  rea- 
sonable and  is  invalid  if  it  is  for  a  greater  amount 
than  Is  necessary  to  meet  existing  claims,  with  a 
reasonable  allowance  for  expenses  and  failures  to 
make  collections.  People's  Eq.  Mut.  F.  Ins.  Co.  v. 
Babbitt,  7  Allen,  235.  This  case  Is  criticised  in  Com. 
V.  Dorchester  Ids.  Co.  as  overlooking  tbe  fact  that 
the  statute  Is  not  tbe  only  authority  or  source  of 
riffht  to  make  assessments,  and  does  not  attempt  to 
control  or  restrict  the  exercise  of  rights  or  powers 

82  L.  R.  A. 


conferted  by  oontraot,  and  the  oourt  decidedly  dis- 
agrees with  the  earlier  decision  so  far  as  It  denies 
tbe  right  of  members  to  confer  upon  an  assocladoD 
by  contract  the  powers  requisite  to  determine  the 
necessity  and  amount,  and  to  apportion  by  assess 
meat  the  contribution  which  each  shall  make  to  a 
common  fund  for  their  several  obll^tions. 

The  fact  that  assessments  are  much  more  la 
amount  than  the  liabilities  of  the  company  Is  not 
snfilcient  to  show  that  the  assessment  Is  invalid* 
where  It  appears  that  a  considerable  part  of  the  as- 
sessments cannot  be  collected.  Buckley  v.  Colum- 
bia Ins.  Co.  82  Pa.  501. 

A  deficiency  in  an  assessment  resulting  from  in- 
ability to  collect  from  a  portion  of  the  members 
may  be  made  good  by  another  assessment  on  the 
members  who  have  paid.  Davis  v.  Sharp,  2  West. 
Law  Month.  40  (Walker  A  Bates*  Ohio  Dig.  voL  U 
p.  867). 

Proper  allowances  may  be  made  on  assessment 
for  failures  likely  to  result  in  collection  in  conse- 
quence of  insolvency  of  members  and  other  oanaes; 
and  if  reasonable  in  amount  and  consistent  with 
good  faith  they  will  not  vitiate  the  assessment. 
Bosenberger,  L.  ft  Co.  v.  Washington  Mut.  F.  Ins. 
Co.  87  Pa.  207;  Bangs  v.  Gray,  12  N.  Y.  477,  Beversinff 
16  Barb.  284;  Wsrdle  v.  Townsend,  76  Mich.  886, 4  L. 
B.  A.  611.  See  also  the  main  case  of  loifXA,  &  ft  B. 
Fabmbbs*  Min.  F.  Ins.  Co.  v.  Iohia  Czbodit  Junoa. 

But  if  in  addition  to  a  sum  actually  needed  the 
assessment  aims  to  accumulate  a  fund  for  payment 
of  future  losses.  It  Is  in  excess  of  the  authority  of 
the  managers  and  not  binding  on  the  members  be- 
cause it  is  no  part  of  the  contract  that  members 
shall  pay  prorata  into  a  fund  for  payment  of  losses 
when  they  shall  occur  and  which  may  not  occur 
until  after  their  membership  ceases.  Bosenberger, 
L.  ft  Co.  V.  Washinflrton  Mut.  F.  Ins.  Co.  mpreu 

Assessments  on  members  of  a  mutual  insuranoe 
company  In  the  hands  of  a  receiver  may  be  made  to 
include  tbe  expenses  of  the  receivership  and  also  an 
allowance  for  shrinkage  and  uncollectible  aaneao 
ments.  Seamans  v.  Millers*  Mut,  Ins.  Co.  80  Wia. 
48a 

An  allowance  for  expenses  of  making  collection 
of  assessments  may  be  Included  therein.  Re  Peo- 
ple's Mut.  Eq»  F.  rns.  Co.  9  Allen,  810;  Sands  v. 
BoutweU,28N.T.283. 

An  assessment  on  members  of  a  mutual  Insurance 

company  is  not  to  be  limited  to  the  Indebtedness  of 
the  company  and  the  expense  of  collection,  where 
tbe  statute  provides  that  it  shall  also  Include  rea- 
sonable compensation  for  a  receiver  and  for  the 
expenses  of  oloslnflr  u p  tbe  business.  Tot)ey  v.  Bus- 
sell,  0  B.  L  68. 

Including  10  per  cent  for  expenses  In  an  assess- 
ment upon  premium  notes  does  not  render  it  void. 
Hyatt  V.  Esmond,  87  Barb.  001. 

Including  86  per  cent  additional  to  meet  estimated 
expenses,  twd  debts.  Interest,  and  cost  of  collection 
when  making  an  assessment  for  losses  cannot  be 
justified  by  tbe  general  authority  of  directors  to 
assess  agreeably  to  tbeir  act  of  Incorporation  and 
by-laws.  York  County  Mut.  F.  Ins.  Co.  v.  Turner, 
63  Me.  226. 

Including  in  an  assessment  for  losses  05  per  cent 
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premium.  Policies  could  be  canceled  upon 
request  of  the  assured,  in  the  mutual  forms, 
by  surrendering  the  policies  and  payment  of 
all  assessments^due  at  that  time  in  the  one 
form,  and  all  assessments  charged  against  it 
at  the  end  of  the  month  in  the  other ;  and  in 
the  cash  form,  upon  request  of  the  assured, 
the  company  reserving  the  usual  short  rates 
for  the  time  the  policy  was  in  force.  An  in- 
struction and  rate  book  was  issued  for  agents, 
in  which  attention  was  called  to  the  fact  tiiat 


assessments  could  not  exceed  one  annttt]  pre- 
mium in  any  one  year,  and  other  matten 
which  need  not  be  set  out.  When  it  began 
business  the  company  also  issued  cards,  cir- 
culars, and  folders  adyertising  its  assets  and 
mode  of  transacting  business,  and  setting 
forth  that  it  had  a  guaranty  fund  of  $50,000 
pledged  to  the  payment  of  losses,  in  the  event 
that  money  raised  from  the  assessments  on 
premium  notes  should  be  insufficient  for  that 
purpose.    It  also  represented  that  it  was  do- 


additional  to  meet  estimated  bad  debts,  Interest, 
expenses,  and  costs  of  collection  is  held  illegal  in 
York  County  Mut.  F.  Ins.  Co.  v.  Bowden,  SI  Me.  280, 
when  there  is  no  authority  for  it  in  the  charter  and 
by-laws  but  the  law  contemplates  assessments  to 
meet  actual  ezisting  liabilities  in  just  proportions. 
The  court  says  if  made  to  meet  possible  contlngen- 
oiee  a  fund  might  be  raised  wbiob  migbt  never  be 
called  for,  and  that  to  sustain  such  an  assessment 
mlffht  do  great  injustice  to  the  other  members  of 
the  company.  It  is  further  said  that  sucb  an  as- 
sessment is  in  direct  violation  of  some  charter  pro- 
visions, among  which  is  a  provision  that  each  note 
shall  pay  the  expenses  of  collecting  assessments 
upon  it  and  a  lien  created  upon  the  property  to  se- 
oure  the  cost  of  collection  as  well  as  the  assessment. 

In  an  assessment  by  a  receiver  to  pay  liabilities, 
the  expenses  of  a  suit  establishing  a  claim  and  the 
reoeiver!s  pay  and  expenses,  witb  all  other  Inci- 
•dental  expenses  In  collecting  the  assesnnent  and 
•settllDg  up  the  affairs  of  the  company,  may  be  in- 
•duded.    Howard  v.  Whitman,  20  Ind.  667. 

But  by  Indiana  statutes  a  Gavin  ft  H.  CI  48, 47,  fiO. 
!P.  9Sti^  assessments  were  allowed  to  pay  losses  only, 
land  not  to  pay  expenses  of  the  company.  Sinnis- 
isippi  Ins.  Go.  V.  Taft,  26  Ind.  240;  Sinnissippl  Ins. 
•Go.  V.  Wheeler,  Id.  880;  Sinnissippl  Ins.  Co.  v.  Far- 
iris,  Id.  842. 

Praud  in  the  manner  of  making  assessments  upon 
members  of  a  mutual  tire  insurance  company  by 
making  tbem  largely  in  excess  of  the  unpaid  loans 
and  losses  of  the  company  and  including  losses 
which  occurred  prior  to  the  premium  notes  assessed 
may  be  shown  In  defense  against  an  ass^^ssment. 
People*s  F.  Ins.  Co.  v.  Hartshome,  90  Pa.  466. 

An  assessment  which  includes  tbe  amount  of  pre- 
Tlous  assessments  for  losses  which  bave  been  paid 
Is  Invalid.    Cooper  v.  Sbaver,  41  Barb.l6L 

An  assessment  is  not  void  because  it  embraces  a 
prior  assessment  upon  the  same  premium  note 
which  still  remains  unenforced.  Sands  v.  Sweet,  44 
Barb.  108;  Jackson  v.  Van  Slyke,  Id.  116. 

An  outstanding  unpaid  assessment  should  not 
be  merged  in  a  later  assessment,  but  the  latter 
should  be  wltbout  reference  to  the  former.  Camp- 
bell V.  Adams,  88  Barb.  182. 

A  promise  m  a  deposit  note  to  pay  **  In  such  por- 
tions and  at  sucb  times  as  tbe  directors  of  said  oom- 
iwny  may,  agreeably  to  their  act  of  incorporation 
and  by-laws  require,**  will  justify  an  assessment 
including  reasonable  sums  for  nterest  on  money 
borrowed  and  probable  losses  by  bad  debts,  as 
well  as  an  allowance  for  collecting  assessments  in 
the  f«rm  of  an  abatement  for  prompt  payment. 
Jones  V.  Sisson,  6  Gray,  288.  See  also  tbe  mam 
case  of  loNTA,  EL  A  B.  Fabmbbs*  Mut.  F.  Ins.  Co. 
V.  loifiA  Circuit  Judos. 

Interest  is  recoverable  on  a  premium  note  for 
tbe  nonpayment  of  an  assessment  after  it  has 
become  payable.  Hyatt  ▼.  Walt,  27  Barb.  29;  Sands 
v.Annesiey,  66  Barb.  608. 

But  interest  is  not  recoverable  on  the  amount  of 
a  premium  note  when  the  rigbt  to  recover  is  based 
upon  a  default  to  pay  a  mucb  smaller  assessment 
and  by  way  of  a  penalty.  Bangs  v.  Mcintosh,  28 
JQarb.60L 

8i  U  B.  A. 


The  case  of  Bangs  ▼.  Mcintosh  Is  followed  in 
Bangs  V.  Bailey,  87  Barb.  630,  where  it  was  said 
that** on  nonpayment  of  a  partial  assessment,  the 
deposit  note  is  not  due  and  owing  in  the  sense  of 
any  rule  which  imposes  Interest  upon  a  debt.*' 

An  addition  of  26  per  cent  to  tbe  amount  of  an 
assessment,  unless  paid  within  thlr^  days  after 
notice,  is  not  invalid.  People*s  Mut.  F.  Ins.  Co. 
v.Groff,164Pa.S00. 

A  by-law  giving  the  right  to  recover  10  per  cent 
per  month  upon  unpaid  assessments  is  held  invalid, 
where  tbe  charter  of  the  company  gives  the  com- 
pany a  right  of  aotlon  to  recover  such  assessments 
when  they  bave  remained  unpaid  for  thirty  days 
after  demand,  and  Is  construed  by  the  court  to 
allow  the  recovery  of  simple  interest  thereon  ta 
such  action.  National  Mut.  F.  Ins.  Co.  ▼.  Teo- 
mana,  8  B.  1. 28, 86  Am.  Dec  610. 

The  authority  of  a  receiver  to  levy  assessmenta 
is  strictly  limited  by  the  order  of  court  grant- 
log  it,  and  an  order  authorising  an  asseasmeot 
equal  in  amount  to  assessments  previously  levied 
wUl  not  Justify  an  assessment  by  htm  including 
penalties  for  nonpayment  of  a  prior  assessment 
in  addition  to  tbe  amount  of  the  assessmenta 
themselves.  Capital  City  Mut.  F.  Ins.  Co.  v.  Bogga, 
172  Pa.  91. 

Where  the  money  raised  by  previous  assess- 
ments  was  not  apportioned  pro  rata  by  tbe  com- 
pany, but  some  losses  were  paid  in  full,  some  la 
part,  and  some  not  at  all,  a  receiver  may  assess  tbe 
members  of  tbe  company  at  the  time  when  each 
loss  occurred  respectively  for  the  proportion  of 
money  which  had  been  diverted  from  its  proper 
object  to  be  paid  upon  such  loss  for  their  beneftt. 
Tobey  v.  BusselL  0  EL  L  68. 

Losses  occasiooed  by  bad  Investments  may  be 
covered  by  an  assessment  on  members  of  a  mutual 
fire  insurance  company  and  tbe  tactof  a  pretiona 
Illegal  assessment  which  has  not  been  enforced 
will  not  defeat  an  assessment  made  In  lieu  thereof* 
with  a  provision  for  crediting  those  who  paid  the 
illegal  assessment.  People's  Mut.  Ins.  Go.  v.  Allen, 
10  Gray,  207. 

An  assessment  may  Include  a  sum  to  be  raised 
for  dividends  due  and  not  paid  In  one  class  of  tna 
oompany*s  business  when  this  is  necessary  to  In- 
sure tbe  payment  of  all  tbe  liabilities  of  tbe  com- 
pany.   Be  Slater  Mut.  F.  Ins.  Co.  10  EL  I.  42. 

A  formal  assessment  to  the  entire  amount  of  a 
premium  note,  made  without  any  inquiry  or  de- 
termination as  to  the  amount  of  losses  outstand- 
ing and  of  tbe  notes  liable  to  be  assessed  tnerefor, 
is  void.    Sands  v.  Graves,  68  N.  Y.  04. 

After  policy  holders  have  paid  their  deposit  notes 
in  full,  which  is  the  measure  of  their  llMbility  un- 
der their  contract,  they  cannot  be  assessed  bv  a 
receiver.  Seamaos  ▼.  Millers*  Mut.  Ins.  Oa  98 
Wis.  480. 

g.  Notice  or  demand, 

A  notice  of  assessmeot  before  the  assessment  Is 
complete  is  moperatlve.  Bangs  v.  Mcintosh,  8i 
Barb.  601. 

A  notice  of  an  assessment  on  a  premium  nota 
Is  not  invalid  because  it  says  that  the  assessment 
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"iDg  businefls  under  state  ftothorfty,  and  that 
it  was  duly  authorized,  under  chap.  4  of  title 

i^  of  the  Code,  to  transact  a  fire  insurance 
ousiness.    It  also  made  reports  to  the  auditor 

-of  state  showing  the  guaranty  fund.  The 
business  transacted  by  the  company  outside 
of  Iowa  was  mostly  on  the  ca^  plan*  and 

f;enerally  on  policies  running  a  year,  and  the 
ndcbtedness  of  the  company  at  the  time  it 
^made  the  assignment  was  larirely  for  losses 
incurred  in  other  states.    In  February,  1888, 


the  company  prepared  a  statement  of  the  pol- 
icies it  had  issued,  and  sent  it  to  the  auditor 
of  state,  who  issued  to  it  a  certificate  under 
^  1153  of  the  Code,  and  a  like  certificate  waa 
issued  for  the  years  1889  and  1890.  In  1890, 
and  possibly  in  1889,  the  income  of  the  com- 
pany was  not  sufficient  to  meet  its  losses  and 
expenses.  On  January  38,  1891,  the  guaran- 
tors met,  and  ordered  a  special  assessment  of 
10  per  cent  on  the  amount  of  each  subscrip- 
tion to  the  guaranty  fund,  which  was  charged 


made  hj  the  company,  when  the  board  of 
•dlrectoiB  only  have  power  to  make  the  assess- 
ment, as  the  Jegal  effeot  is  the  same.    Williams  r. 
^German  Mut.  F.  Ins.  €k>.  68  III.  887. 

A  notice  which  does  not  g\ve  a  member  informa- 
-  tion  from  which  he  can  teU  what  amount  he  is 
^required  to  pay  is  not  vahd.  Bangs  ▼•  Mcintosh, 
-<#iipiici. 

Under  a  by-law  provldinff  that  nottoe  of  asoess 
.ments  dejiiffnatinff  the  class  or  classes  of  property 
assessed  shaU  he  given,  a  notice  which  designates 
•the  class  need  not  give  notice  of  the  amount  to 
be  paid,  especially  when  the  members  to  be  as- 
^•essed  have  actual  notice  of  the  precise  amount 
•<^imed  and  of  the  losses  and  expenses  which  give 

•  rise  to  the  assewmenti    Atlantic  Mut.  F.  Ins.  Co.  v. 
^Sandem,  36  N.  H.  252. 

A  notice  published  in  a  newspaper  to  the  mem- 

^)en  of  a  specified  class  in  a  certain  mutual  fire 

•-favuranoe  company,  '*that  the  directors  of  said 

'^sompany  have  ordered  an  assessment  on  the  mem- 

lyen  of  said  class  payable  on  or  before  the  15th  of 

February,  1867,  with  interest  thereto,*'  although 

-it  does  not  state  the  names  of  parties  assessed  or 

the  amounts  assessed  or  the  percentage  of  as- 

-aessmeot,  is  held  sufBcient  in  York  County  Mut. 

V.  Ins.  Oo.  v.  Knight,  48  Me.  75,  under  a  charter 

-which  in  general  terms  requires  notice  to  be  pub- 

Ijubed  without  specif  >ing  the  form  of  it. 

A  by-law  requiring  notice  of  an  aaaeesment  to  be 

fiublisbed  in  one  newspaper  in  a  certain  county 

wfind  ^*ln  such  other  newspapers  as  the  directors 

may  deem  necessary  **  seems  to  be  oonsidered  suf- 

Hcieotly  complied  with  by  notice  in  one  newspa- 

f)er  in  the  county  named,  unless  the  directors  or- 

^er  further  publication.     Sands  v.  BoutweU.  26 

N.T.288 

It  was  held  in  Cooper  y.  Shaver,  41  Barb.  151,  that 
the  publication  of  notice  by  the  secretary  of  the 
•company  provided  for  in  New  York  Laws  1858, 
<thap.  468.  •  18.  cannot  be  literally  carried  out  after 
^e  suspension  of  the  powers  of  the  company  by 
-aeqnestration,  and  hence  that  provision  must  be 
regarded  as  directory  which  is  sufficiently  satisded 
by  the  making  of  an  actual  demand  by  the  re- 
ceiver before  commencing  sulti 

The  court  was  equally  divided  in  Sands  v.  San- 
ders, 26  N.Y.  280,  on  the  proposition  that  a  receiver 
has  no  disoretloo  as  to  giving  notice  of  assessment  in 
•a  mode  different  from  that  required  by  by-laws 
when  the  statutes  provide  that  the  directors 
ahall  give  notice  *Mn  such  manner  as  they  shall 
vaee  fit.  or  as  the  by-laws  shall  have  prescribed,** 
'«ven  if  it  might  be  held  that  the  directors  had  dis- 
•cretion  to  give  notice  in  another  mode. 

•  But  in  Sands  v.  Graves,  66  N.  Y.  04,  the  opinion 
-by  G  rover,  J.,  says  that  he  concurs  with  those  who 
In  Sands  v.  Sanders  thought  a  recovery  could  not 
te  had  on  an  assessment  in  the  absence  of  publica- 
tion as  required  by  the  by-lawa 

So  the  power  of  the  receiver  to  exercise  any  dis- 
cretion In  giving  notice  different  from  that  pre- 
-ecribed  by  by-laws  is  denied  in  Sands  ▼.  Shoe- 
maker, 4  Abb.  A  pp.  Dec.  140. 

Personal  notice  of  an  assessment  and  denumd  of 
•liayment  cannot  aid  a  defective  publication,  where 
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the  statute  requires  personal  notice  as  weU  as  pub- 
lication. Sands  v.  Sanders,  and  Sands  v.  Shoe- 
maker, supra. 

That  personal  notice  is  not  snflloieot  to  supply  a 
defect  in  publication  of  a  notice  as  required  by 
by-law  is  also  declared  in  Sands  ▼.  Graves,  68 
N.Y.  04. 

Personal  notice  is  held  sufficient  under  a  pro* 
vision  for  an  assessment  within  thirty  days  after 
notice  **  shall  have  been  published.**  Jones  v.  Sis- 
son,  6  Gray,  288. 

Notice  of  assessment  being  required  by  by-laws 
to  be  given  in  two  newspapers  after  which  sixty 
days  were  allowed  for  payment,  it  was  held  that 
personal  notice  was  not  a  sufficient  substitute. 
Northampton  Mut.  Live  Stock  Ins.  Co.  v.  Stewart, 
80  N.  J.  L.  486. 

That  a  personal  demand  is  necessary  under  New 
York  Laws  1863, 000,  •  18,  before  an  action  can  be 
brought  against  the  maker  of  premium  notes  for 
an  assessment,  was  held  in  Sands  v.  Annesley,  66 
Barb.  606. 

But  without  mentioning  this  case,  the  court  of 
appeals  overrules  it  by  deciding  that  a  personal 
demand  is  not  necessary  under  New  York  Laws 
1868.  9 18,  in  order  to  make  a  person  liable  for  an 
assessment  on  his  premium  note  which  he  has 
agreed  to  pay  at  such  time  or  times  as  the  directors 
may  require  agreeably  to  their  charter  and  by-laws, 
but  personal  demand  is  thereby  made  necessary 
only  when  recovery  on  the  entire  note  is  claimed 
because  of  neglect  to  pay  an  assessment  within 
thirty  days  after  publioation  of  notice.  Sands  v. 
Lilienthal,  46  N.  Y.  6iL 

There  being  no  requirement  of  a  demand  before 
the  commencement  of  a  suit  for  assessments  of 
which  notice  was  published  in  the  statute  under 
which  a  mutual  fire  insurance  company  was  incor- 
porated, such  demand  is  held  not  to  be  necessary, 
but  the  published  notice  is  regarded  as  a  sufficient 

demand.  York  County  Mut.  F.  Ins.  Oo.  v.  Knight, 
48  Me.  75. 

A  notice  of  an  assessment  which  on  Its  face  shows 
that  it  Includes  losses  before  the  party  assessed 
became  a  member  of  the  company  throws  on  the 
company  the  burden  of  proving  that  it  did  not  in 
fact  Include  such  losses.  Susquehanna  Mut.  F.  Ins. 
Co.  V.  Tunkhannock  Toy  Co.  16  W.  N.  C.  806. 

Notice  of  assessment  was  held,  in  Frey  ▼.  Wel- 
lington Mut.  Ins.  Co.  4  Ont.  App.  Bep.  288,  to  be 
insufficient  because  mailed  on  the  12th  requesting 
payment  on  the  84th  of  the  same  month,  while  the 
statute  required  it  to  be  given  thirty  days  before 
payment. 

Failure  to  gi^e  a  member  of  a  mutual  insurance 
company  notice  of  an  assessment  as  required  by 
the  by-laws  will  prevent  the  recovery  of  the  assess- 
ment, and  a  foreign  attachment  issued  to  reach  the 
assessmeot  is  not  a  substitute  for  the  notice.  Sua- 
quehanna  Mut.  F.  Ins.  Go.  v.  Staats,  4  Pennyp.  318. 

h.  OoncZusleenetB. 

An  assessment  by  a  receiver  of  a  mutual  insur- 
ance company  under  order  of  court,  made  on  his 
application  without  notice,  H  not  a  Judicial  deter- 
mination, and  is  no  more  conclusive  than  an  i 
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-lecting  the  sazne,  and  from  transferring  the 
-same.  From  this  decree  the  appeal  is  pros- 
■ecuted. 

2.  Appellants  insist  that  plaintiffs  cannot 
maintain  this  suit  in  equity,  for  that  ihej 
ihavc  a  plain  and  adequate  remedy  at  law. 
This  question  is  first  raised  in  this  court. 
Having  failed  to  make  the  point  below,  and 
by  taking  issue  on  the  facts  alleged  in  the 
bill,  the  defendants  have  treated  the  action 
«&  properly  brought  in  equity,  and  are  now 


concluded  from  claiming  to  the  contrary.  K 
the  allegations  of  the  petition  did  not  entitle 
the  pli&Tntifis  to  the  relief  demanded,  that 
point  should  hare  been  made  bv  demurrer 
or  in  answer  to  the  bill.  By  failing  to  take 
issue  thereon,  the  objection  must  be  held 
to  be  waived.  Code,  §  2650 ;  Linden  ▼.  Green^ 
81  Iowa.  866 ;  Benjamin  ▼.  VUth,  80  Iowa, 
149 ;  Qould  ▼.  Eurto,  61  Iowa,  47 ;  Me  Vey 
V.  Manatt,  80  Iowa,  135 ;  0*Brien  ▼.  Putney, 
65  Iowa,  206.     In  Keokuk  d  If.  W.  R.  €h. 


The  oath  and  a  Btatement  required  by  the  Penn- 
eylyanla  act  of  July  26, 1842,  must  be  made  by  the 
treasurer,  and  it  is  not  suffldeDt  when  made  by  a 
receiver  to  the  best  of  his  knowledtre  and  belief  on 
takinir  the  statement  from  the  books  of  the  com- 
fNiny.    Barker  v.  Beeber,  112  Pa.  218. 

A  statement  of  the  condition  of  a  mutual  insnr- 
«noe  oomiMiDy  made  In  a  certain  year  is  not  evl- 
•denoe  to  rebut  the  correctness  of  an  assessment 
(Dade  two  years  afterwards  under  a  charter  provid- 
ing that  the  members  shall  pay  in  proportion  to 
the  amount  of  their  notes  and  that  the  cercillcate  of 
the  secretary  specifying  the  amount  shall  be  prima 
fade  evidence  of  the  amount  due.  West  Branch 
Ins.  Co.  V.  Macklln,  06  Pa.  84. 

A  statement  of  the  amount  of  premiums  received 
and  of  the  manner  In  which  the  money  had  been 
«xpended,  required  by  the  Pennsylvania  act  of 
July  26. 1842,  to  entitle  a  mutual  Insurance  oom- 
ptLuy  to  Judgment  and  execution  against  a  mem- 
fter  is  not  suflBcIent  when  it  states  the  losses  in  a 
cross  sum,  but  the  expenditures  must  be  speciO* 
cally  stated  In  detalL    Barker  v.  Beebcr,  supra. 

A  statement  filed  under  the  Pennsylvania  act  of 
July  28, 1842.  pi.  426.  1 11,  as  the  basis  of  a  right  to 
execution  against  a  member  of  a  mutual  Insurance 
company,  purporting  to  give  the  amount  of 
premiums  received  and  the  amount  of  moneys  ex- 
pended during  the  time  of  his  memt)er8h1p,  is  in- 
sufficient to  sustain  the  claim  against  him  when  it 
does  not  show  the  premiums  received  while  his 
policy  was  in  force  separate  from  other  moneys, 
or  show  that  the  expenditures  were  made  on  claims 
to  which  he  was  liable  to  contribute.  Koehler  v. 
Beeber,  122  Pa.  28L 

A  statement  In  an  action  on  a  premium  note  un- 
der the  Pennsylvania  procedure  act  of  1887,  which 
avers  that  an  assessment  for  which  suit  was 
brought  was  made  by  direction  of  the  court  and 
was  for  losses  occurring  in  the  life  of  the  defend- 
ant's policy,  is  not  Insufficient  because  it  does  not 
ffive  the  respective  losses.  Solly  v.  Moore,  11  Pa. 
Co.Ct.  888. 

A  statement  which  shows  the  amount  of  expendi- 
tures of  a  mutual  insurance  company  stating 
•eparately  such  Items  as  loss  and  damage  by  flre, 
amounts  paid  for  reinsurance,  for  salary  of  offi- 
cers, for  clerk  hire,  for  Interest  and  exchange,  for 
•ervlcea  of  directors,  of  special  agents,  for  sta- 
tionery, printing,  etc.,  is  sufficiently  Itemized  to 
comply  with  the  Pennsylvania  statute.  Lycoming 
Ins.  Oo.  V.  Bixby,  16  W.  N.  a  109. 

A  declaration  on  a  deposit  note  assigning  as  a 
breach  the  nonpayment  of  an  assessment  required 
bv  the  directors  without  alleging  that  it  was  made 
in  conformity  to  the  statute  and  by-laws  Is  insuffi- 
cient on  general  demurrer.  Atlantic  Mut.  F.  Ins. 
Oo.  V.  Young,  88  N.  H.  461,  76  Am.  Dec.  20a 

Since  a  member  of  a  mutual  Insurance  company 
Is  liable  lor  his  proportionate  share  of  losses  only' 
when  they  occur  while  he  is  a  member  a  oomplaict 
against  him  for  assessments  must  show  that  the 
Josses  to  be  paid  occurred  during  his  membership. 
Man  love  v.  Naw,  80  Tnd.  288. 

A  complaint  foi  an  assessment  on  a  premium 
note,  averring  that  It  is  to  pay  liabilities  for  losses 
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and  expenses,  is  held  sufficient  where  an  exhibit 
required  by  statute  to  be  made  under  oath  before 
making  the  assessment  is  made  part  of  the  com- 
plaint and  shows  that  the  assessment  was  only  for 
liabilities  Incurred  for  losses  by  flre.  Bersch  v.  Sin- 
nisslppi  Ins.  Ck>.  28  Ind.  84. 

Under  the  New  York  act  of  1840,  vesting  in  the 
directors  of  a  mutual  Insurance  company  the  right 
of  deciding  what  amount  or  portion  of  the  note 
shall  be  paid,  where  it  provides  for  payment  at 
such  times  as  the  directors  shall  deem  necessary  for 
the  honorable  and  prompt  payment  of  the  losses 
and  expenses  of  the  company,  a  complaint  in  an 
action  upon  an  assessment  need  not  aver  that  any 
losses  have  been  sustained.  St.  Lawrence  Mat. 
Ins.  Ck>.  V.  Paige,  1  Hilt.  480. 

A  complaint  by  a  receiver  of  a  mutual  insuranea 
company  showing  Its  organization,  the  giving  of  a 
premium  note  for  a  policy,  assessments  on  the 
note,  notice  and  demand  for  their  payment,  legal 
proceedings  In  which  the  oompany*B  fTanchlras 
were  declared  forfeited  for  insolvency,  his  own 
appointment  as  receiver,  with  the  powers  usually 
and  properly  conferred  on  such  persons,  was  held 
valid  against  a  demmrrer  for  want  of  sufficient 
facts,  hi  Whitman  v.  Hall,  84  Ind.  422;  Whitman 
▼.  Ammons,  Id.  428;  Manlove  v.  Scarce,  Id.  4231 

An  answer  and  cross-complaint  In  a  suit  by  a  re- 
odver  of  a  mutual  Insurance  company  upon  a 
premium  note,  alleging  fraudulent  representations 
of  the  agent  of  the  company  as  to  matters  of  law 
and  fact,  was  held  sufficient  on  demurrer.  Whit- 
man V.  Meissner,  84  Ind.  487. 

8.  Pro<^» 

The  presumptions  and  burdett  of  proof  In  case  of 
an  assessment  are  not  the  saiieln  all  JurlsdlotiODB 
or  In  respect  to  all  matters.   :ri  - 

An  aasessment  made  m  pnrftuance  of  a  decree  of 
the  court,  based  upon  testimony  and  upon  the  ap- 
plication of  a  receiver,  is  at  least  prima  facie  rea- 
sonable and  correct.   Tobey  v.  Russell,  0  R.  L  68. 

The  presumption  is  that  all  the  directors  who 
voted  for  an  assessment,  whose  duty  it  was  to  sign 
It,  did  so.  Citizens*  Mut.  F.  Ins.  Go.  v.  SortweD,  10 
Allen,  110. 

In  some  oases  It  is  clearly  held  that  the  burden 
is  upon  a  mutual  Insurance  company  to  show  the 
validity  of  assessments  made  upon  a  premium 
note.  Augusta  Mut.  F.  Ins.  Go.  ▼.  French.  80  Me. 
622;  Atlantic  Mut.  F.  Ins.  Co.  v.  Fltapatriok.  t  Gray, 
279. 

And  It  is  said  that  there  are  no  presumptions  in 
favor  of  the  validity  of  an  aasessment  upon  mem- 
bers of  a  mutual  flre  insurance  company  when  the 
amount  thereof  has  never  been  determined  by  the 
court  or  the  assessment  oonflrmed  by  the  court. 
Swing  V.  H.  0.  Akeley  Lumber  Co.  (Minn.)  25  Ina. 
L.  J.  808. 

Other  cases,  on  the  other  hand,  declare  that  the 
presumption  Is  that  an  assessment  made  by  the 
managers  of  a  mutual  company  is  properly  made. 
Rosenberger,  L.  &  Go.  y.  Washing  Mut.  F.  Ina  Oo^ 
87  Pa.  207:  People*s  Mut.  F.  Ins.  Co.  v.  Bergstmser, 
11  Pa.  Co.  Cu  648, 1  Pa.  Dlst.  R.  771;  People*s  MuU 
F.  Ins.  Co.  V.  Groff,  164  Pa.  200. 

Also  that  fraud  or  gross  mistake  must  be  abown 
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T.  D&n,ndl,  77  Iowa,  225,  cited  by  appellant, 
the  objection  was  raised  in  the  answer,  and 
the  remarks  referred  to  are  dietat  not  being 
essential  to  a  decision  of  the  question  pre- 
sented. 

8.  It  is  urged  that  this  is  not  a  case  where 
-suit  may  be  brought  by  one  on  behalf  uf 
others  not  named,  and  in  support  of  the  claim 
it  is  said  Uiat  when  each  may  sue  alone  one 
-cannot  sue  for  others  haying  a  like  interest 
in  the  result  of  the  action.     In  support  of 


this  contention  we  are  cited  to  Fleming  t. 
Menhon,  8(S  Iowa,  418 ;  YarUk  y.  Cedar  Bap- 
idM,  I.  F.  d  K  W.  R  Oo.  72  Iowa,  556.  In 
Fleming' »  Case  two  members  of  the  court  con- 
curred in  the  holding  on  this  point.  One 
dissented,  and  another  refrained  from  express- 
ing an  opinion,  and  the  decision  on  another 
point  rendered  it  unnecessary  to  determine 
the  question  now  presented.  In  Tari$h*a 
Case  the  question  determined  was  that,  when 
that  part  of  a  petition  which  set  out  the 


in  an  asBessmeiit  made  by  the  directors  of  a  mutual 
•company  to  whom  the  members  have  submitted 
tbemaeJves  as  tbolr  common  representatives  in 
order  to  defeat  the  assessment  for  ezcessiveoess. 
Hummers  Appeal,  78  Pa.  3S0. 

But  the  above  PennsylvaQla  cases  are  to  be  con- 
•atrued  with  the  decision  that  the  burden  of  show- 
ing tbat  an  assessment  is  invalid  for  fraud  or  ffross 
mistake  is  on  the  defendant  where  the  charter  of  a 
•.mutual  insurance  company  provides  tbat  in  an 
action  for  recovery  of  the  assessment  the  certifl- 
«ate  of  the  secretary  sball  be  prima  fade  evidence 
of  the  assessment  and  the  amount  due.  Susque- 
hanna Mut.  F.  Ins.  Ck>.  v.  Gackenbacb,  116  Pa.  488. 

Bat  in  the  absence  of  such  provision  in  the 
charter  or  in  the  statutes  relatinsr  to  such  com- 
panies, the  company  is  bound  to  prove  the  fact  es- 
tablishinir  the  claim.    Ibid. 

In  general  the  decisions  require  some  proof  of 
the  facts  to  sustain  an  assessment  and  do  not  hold 
^he  assessment  itself  to  be  prima  fade  sufBclAnt. 

Thus  it  Is  necessary  to  prove  losses  to  justify  an 
assessment  upon  a  premium  note  of  a  mutual  fire 
insurance  company.  Pacific  Mut.  Ins.  Oo.  v.  Guse, 
-49  Mo.  829,  8  Am.  Bep.  ISS. 

Evidence  of  losses  which  render  an  assessment 
tipon  a  premium  note  proper  Is  necessary  in  an 
taction  upon  a  premium  note,  but  plaintiff  need  not 

•  flbow  the  particular  loss  for  the  payment  of  which 
each  assessment  was  made.  Merchants^  &  MI rs. 
Ins.  Co.  V.  Linchey,  8  Mo.  App.  588. 

A  receiver  of  an  insolvent  mutual  insurance  com- 
t>any  cannot  collect  an  assessment  on  a  premium 
note  without  establishing  in  court  the  validity  of 
«he  claims  against  tba  company  for  the  payment  of 
which  the  assessmeot  is  made.  Downs  v.  Ham- 
anond,  47  Ind.  IBl;  Embree  v.  Shfdeler,  88  Ind.  428; 
Manlove  v.  Curtis,  88f  ind.  81;  Heller  v.  McCormiok, 
Id.  80;  Manlove  v.  Bttrger,  Id.  211. 

Proof  that  the  losses  which  are  to  be  paid  with 
*the  proceeds  of  an  assessment  occurred  during  the 
time  the  defendant  was  a  policy  holder  and  mem- 

*ber  of  the  company  must  be  made  by  the  plaintiff 

.  in  an  action  on  an  assessment.    Downs  r.  Ham- 

mond  and  Embree  v.  Shldeler,  supra;  Manlove  v. 

Naylor,  88  Ind.  424;  Manlove  v.  Naw,  89  Ind.  189; 

Whitman  v.  Mason,  40  ind.  189. 

The  proof  must  be  clear  that  an  assessment  made 

i  m  month  after  the  cancelation  of  a  policy  was  for 
losses  sustained  before  Its  cancelation.  Hochelaga 
Mut.  Ins.  Co.  V.  Olrouard.  7  Quebec  L.  B.  848  (Ber- 

.  ryman^  Ins.  Dig.  164). 

In  the  absence  of  any  proof  of  any  liabilities  for 
which  an  assessment  is  necessary,  the  mere  fact  of 
an  assessment  by  a  receiver  and  a  mere  recital  in 

I  an  order  directing  an  assessment  of  the  fact  that 
liabilities  were  set  out  In  a  petition  for  an  assess- 
ment are  not  sufficient  to  show  any  liability  of  the 
maker  of  a  premium  note  on  such  assessment. 
Thomas  v.  Whallon,  81  Barb.  172. 

Some  evidence  of  the  ezistenoe  of  losses  which 
render  an  assessment  proper  is  necessary  In  an 

> .  action  to  recover  an  assessment  on  a  premium  note* 

■  but  a  record  of  losses  which  a  witness  proves  of  his 

•  own  knowledge  to  have  been  made  from  claims 
1  allowed  by  the  company  or  its  receiver,  with  proof 

.03  L.  R  A. 


that  the  assessment  was  to  pay  such  losses,  is  suffi- 
cient, although  the  witness  cannot  specify  the  par* 
ticular  losses  when  they  appear  In  such  record  of 
losses.  Jackson  v.  Boberts,  81  K.  Y.  804.  The 
court  says  that  It  will  be  sufficient  to  give  evidence 
that  would  have  been  conclusive  against  the  com- 
pany while  it  was  engaged  In  Its  proper  business. 

But  a  mere  statement  of  the  existence  of  losses 
In  an  ex  parte  affidavit  of  the  receiver  Is  insufficient 
to  authorize  an  assessment  and  a  reference  to  en- 
force the  same  under  the  New  York  act  1882,  chap. 
413S.  Sands  v.  KImbark,  27  N.  Y.  147.  The  court  In 
this  case  says  that  upon  the  trial  of  an  action  upon 
such  a  note  evidence  which  would  have  concluded 
the  company  whUe  It  was  engaged  In  Its  proper 
business  or  notice  of  a  loss  and  Its  settlement  or 
allowance  or  a  Judgment  recovered  against  the 
company  would  be  sufficient. 

The  report  of  a  referee  in  a  general  ored1tor*B 
action  to  which  a  receiver  and  mutual  Insurance 
company  were  parties,  in  which  an  account  of  all 
the  debts  and  assets  of  the  company  was  taken,  is 
sufficient  prima  fade  evidence  to  sustain  an  assess- 
ment on  a  premium  note  when  it  shows  that  the 
assets  were  insufficient  to  pay  the  debts  and  ex- 
penses of  collection.  Sands  v.  Shoemaker,  4  Abb* 
App.  Deo.  14SI. 

Proof  of  a  loss  or  assessment  is  not  necessary  In 
order  to  recover  on  a  note  given  to  comply  with 
the  New  York  act  of  AprU  10,  1849,  •  6,  as  part  of 
the  original  capital  of  a  mutual  Insurance  com- 
pany. Tuckerman  v.  Brown,  88  N.  Y.  297,  88  Am. 
Deo.  888.  In  this  case  the  fact  that  the  note  bad 
been  withdrawn  and  destroyed  after  Uie  organisa- 
tion of  the  company  pursuant  to  an  understanding 
that  It  should  be  done  when  It  had  served  the  pur^ 
pose  of  aiding  the  company  to  pass  the  examination 
required  by  law  did  not  release  the  maker^s  liability, 
as  the  transaction  was  a  fraud  upon  the  law. 

Under  a  charter  requiring  every  person  Insured 
in  a  mutual  company  to  pay  a  cash  premium  and 
deposit  a  written  agreement  to  hold  himself  liable 
lor  an  equal  amount  In  the  capital  stock  of  the 
company,  to  be  assessed  and  collected  by  the  dlTe(v 
tors  in  such  sums  and  at  such  times  as  they  shall 
deem  expedient,  which  is  construed  to  make  such 
premiums  and  deposits  the  absolute  funds  of  the 
company.  It  is  held  that  a  note  thus  deposited  was 
subject  to  collection  at  any  time  at  the  discretion 
of  the  directors  for  the  purpose  of  discharging  ex- 
penses, debts,  and  losses  of  the  company,  even  If 
they  occurred  before  the  insured  became  a  member 
of  the  corporation;  and  in  such  case  It  need  not  be 
shown  what  expenses  and  losses  were  Included  in 
the  assessment.  Nashua  F.  In&  Go.  v.  Moore,  65 
N.  H.4S. 

A  resolution  of  a  board  of  directors  levying  .an 
assessment  upon  premium  notes  to  meet  the  in- 
debtedness of  the  company  is  not  of  Itself  sufficient 
to  prove  the  losses  and  expenses  which  authorized 
the  assessment.  Pacific  Mut.  Ins.  Co.  v.  Guse,  49 
Mo.  829,  8  Am.  Bep.  182;  American  Ins.  Co.  v. 
Schmidt,  19  Iowa,  502. 

Where  premium  notes  are  by  the  charter  of  a 
mutual  insurance  company  liable  to  assessment  for 
losses  and  expenses  happening  or  accruing  in  and 
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names  of  other  taxpayers  for  which  plaintiff 
claimed  the  riicht  to  appear  and  prosecute 
the  action  was  on  motion  stricken  out,  no 
appeals  lie  on  part  of  such  persons,  and  that 
Tarish,  being  allowed  to  prosecute  the  action 
in  his  own  behalf,  could  not  appeal  for  them. 
In  Brandirff  v.  Harriton  Cminiy^  60  Iowa, 
166,  this  court  considered  the  FUmina  Que, 
and  in  an  action  to  restrain  the  collection 
of  taxes  by  plaintiffs  claiming  to  be  owners 
in  severalty  of  certain  real  estate  the  answer 
set  up  a  misjoinder  of  parties  and  causes  of 
action,  **in  that  plaintiffs  have  no  Joint  in- 
terest in  the  land  in  controversy,  but  own 


different  and  distinct  portions  in  severalty. * 
The  court  held  that  plaintiffs  could  maiD- 
tain  a  joint  bill.  In  Pitlo  AUo  Bkg.  df  L  Ca. 
V.  Manar,  65  Iowa,  78,  plaintiff  brought  suit 
for  itself  and  others,  and  the  right  to  pros- 
ecute the  action  for  the  benefit  of  other  per- 
sons was  upheld.  A  learned  writer  expresses 
the  law  touching  this  matter  as  follows. 
The  weight  of  authority  is  simply  over- 
whelming that  the  jurisdiction  may  and 
should  M  exercised,  either  on  behalf  of  a 
numerous  body  of  separate  claimants  against 
a  single  party,  or  on  behalf  of  a  single  party 
against  such  a  numerous  body,  although  there' 


to  the  olass  In  wblob  tbe  property  is  ioBured,  an 
asseesment  iqust  be  proved  to  bave  been  made  for 
losses  or  expenftes  In  tbat  claRsouly.  Oreac  Falls 
Mut.  F.  Ins.  Co.  V.  Harvey.  45  N.  H.  282. 

Tbe  plaintiff  in  an  action  for  an  aflsessmeat  upon 
a  member  of  a  mutual  fire  insurance  company 
upon  a  deposit  note  must  prove  not  only  tbemaJdng 
of  the  assessment  but  t^at  it  was  in  accordance 
witb  tbe  act  of  incorporation  and  by-laws,  and  tbus 
establish  that  tbe  assessment  was  legal.  Atlantic 
BCut.  F.  Ins.  Ck>.  V.  Fltspatrick,  2  Gray,  279. 

Tbe  payees  of  a  deposit  note  for  Insurance  in  a 
mutual  company  cannot  recover  an  assessment 
tbereon  without  proving  performance  of  tbe  con- 
ditions required  to  authorise  tbe  issue  of  the  policy. 
Jones  V.  Smith,  8  Oray,  600. 

Under  a  statute  permitting  risks  to  be  classifled 
and  policies  issued  in  a  particular  class  when  the 
property  to  be  insured  in  each-oAass  shall  amount 
to  a  specified  sum.  It  must  be  shown  by  the  insur- 
ance company  in  order  to  collect  an  asf^essment 
upon  a  premium  note  for  insurance  In  such  a  class 
that  the  risks  in  eacb  class  equaled  thesum  required 
by  tbe  act.  Augusta  Mut.  F.  Ins.  Co.  v.  French,  88 
Me.  632. 

Under  the  Michigan  statute  (Sess.  Laws  1873,  No. 
82,  C 17)  such  an  assessment  is  prima  facie  evidence 
of  the  regularity  and  correctness  of  all  proceedings 
up  to  and  including  the  assessment,  but  this  pre- 
sumption is  not  conclusive  and  may  be  rebutted  by 
Bhowing  that  the  assessment  is  excessive.  Wardle 
V.  Townsend,  76  Mich.  886,  4  L.  B.  A.  611. 

A  certificate  of  the  secretary  wbich  is  made 
prima  facie  evidence  of  an  assessment  is  not  avail- 
able as  evidence  thereof  after  tbe  defendant  has 
filed  an  afQda  vit  of  defense  as  provided  by  Pennsyl- 
vania act  of  May  1, 1870,  i  66,  but  In  such  cases  tbe 
company  must  show  liabilities  which  make  an  as- 
sessment necessary  and  that  tt  was  made  according 
to  the  terms  of  tbe  charter  and  by-laws.  Susque- 
hanna Mut.  F.  Ins.  Co.  V.  Oackenbach,  116  Pa.  4S2. 

Tbe  burden  of  proof  is  on  tbe  Insurance  company 
or  its  assignee  for  creditors  when  in  an  action  on  a 
note  which  bad  been  assessed  for  its  full  amount  it 
appears  that  the  losses  of  tbe  company  are  about 
$60,000  and  tbe  premium  notes  $174,000,  of  which 
$79,891.27  represents  unexpired  policies  and  no  ex- 
planation is  offered  of  the  apparently  excessive 
assessment.  Lehigh  Valley  F.  Ins.  Co.  v.  Dryfoos 
(Pa.)  8  Cent.  Rep.  162. 

A  policy  of  a  mutual  fire  insurance  company  is 
admissible  in  evidence  on  behalf  of  tbe  company 
under  a  declaration  alleging  that  in  consideration 
of  the  policy  the  member  agreed  to  pay  his  propor- 
tion of  the  losses  and  expenses.  People's  Mut.  F. 
Ins.  Co.  V.  Clark,  12  Gray,  166. 

The  records  of  a  mutual  insurance  company  are 
not  sufficient  proof  of  the  existence  of  a  premium 
note  to  sustain  an  assessment  on  such  alleged 
note.    Re  Slater  Mut.  F.  Ins.  Co.  10  R.  L  4& 

4.  StatuU  of  limitatUms. 

The  statute  of  limitations  does  not  begin  to  run 
against  premium  notes  until  an  assessment  thereon 
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has  been  made,  where  they  are  payable  at  sucb 
times  and  by  such  instalments  as  the  directors  shall 
from  time  to  time  assess  and  order.  Re  Slater  Mut» 
F.  Ins.  Co.  10  R.  L  42;  Howland  v.  Cuykendall,  ^ 
Barb.  320. 

This  is  true  of  such  a  note  although  tbe  assess- 
ment is  not  made  until  after  the  expiration  of  hia 
policy.  Smith  v.  BeU,  107  Pa.  862.  8.  C.  sub  turn. 
Smith  V.  Mercer  County  Mut.  F.  Ins.  Co.  14  Ins.  L^ 
J.  802. 

After  default  in  payment  of  an  assessment  on  a 
note  payable  as  tbe  directors  may  require  the  note 
becomes  payable  on  demand  so  that  the  statute  of 
limitations  begins  to  run  against  action  upon  it. 
Lycoming  F.  Ins.  Co.  ▼.  Batcheller  St  Sons,  82  Vt» 
14B. 

A  personal  demand  for  payment  was  held  neces- 
sary in  one  case  before  the  statute  of  limitation* 
could  run  against  an  action  for  an  assessment  u  pod 
a  premium  note  under  the  New  York  act  of  1858b 
Sands  v.  Annesley,  60  Barb.  606. 

But  this  case  was  overruled  in  effect,  withouc 
mentioning  it,  by  tbe  case  of  Sands  v.  LUieothaU  4ft 
N.  Y.  641,  holding  that  a  personal  demand  waa  neces- 
sary only  when  recovery  on  the  entire  note  waa 
claimed  because  of  default  in  payment  of  an  assess- 
ment. 

A  note  given  to  make  up  the  capital  stook  of  m 
mutual  insurance  company,  although  promising  to 
pay  as  the  directors  require,  is  payable  on  deman<l 
so  tbat  tbe  statute  of  limitations  runs  against  it 
from  tbe  time  it  is  given.  Howland  v.  Bdmonds» 
24N.Y.307.. 

This  case  in  effect  overrules  Bell  v.  Yates,  8S^ 
Barb.  027.  in  which  it  was  held  {that  when  a  premiuuA 
note  given  to  comply  with  the  New  York  act  of 
1849,  S  6,  ss  part  of  the  capital  stock  of  a  mutual  In- 
surance company,  is  made  payable  in  such  portlooa 
and  at  such  time  or  times  as  tbe  directors  may  re- 
quire, although  the  statute  requires  it  to  be  payable 
not  more  than  twelve  months  from  date  it  is  pay- 
able absolutely  so  as  to  start  the  running  of  the 
statute  of  limitations  at  a  day  not  later  than  the 
end  of  tweWe  months  from  date,  according  to  ita 
legal  import  and  not  according  to  its  form. 

A  note  given  for  advance  premiums  by  one  of 
the  persons  organizing  a  mutual  insuranoe  com- 
pany as  a  part  of  the  capital  and  securities  on  which 
tbe  company  was  permitted  to  begin  business  is  a 
premium  note  within  the  meaning  of  an  injunctioii 
against  collecting  premium  notes,  and  tbe  running 
of  the  statute  against  it  is  suspended  during  the  ex- 
istence of  such  injunction.  Sands  ▼.  Osmpbell,  81 
N.  Y.  845. 

A  suit  by  a  receiver  to  recover  an  asseasment 
upon  a  member  of  an  insolvent  mutual  fire  insur- 
ance company  is  barred  by  tbe  lapse  of  six  yeaia 
after  the  assessment  is  made,  under  How.  Stat. 
(Mich.)  S  8713,  governing  actions  of  assumpsit  or 
case  founded  upon  any  contract  or  liability,  ex- 
press or  implied;  and  the  fact  tbat  tbe  asseesment 
waa  mnde  by  the  receiver,  instead  of  tbe  board  of 
directors,  does  not  change  tbe  rule.  Wardle  v. 
Hudson,  06  Mich.  432.  B.  A.  R. 
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is  no  'common  title,'  nor  'community  of 
right'  or  of  'interest  in  tlie  subject-matter, ' 
amonji:  these  individuals  but  where  tiiere  is 
and  because  there  is  merely  a  community  of 
interest  among  them  in  the  questions  of  law 
and  fact  involved  in  the  general  controversy, 
•or  in  the  kind  and  form  of  relief  demanded 
and  obtained  by  or  against  each  individual 
member  of  the  numerous  body.  In  a  major- 
ity of  the  decided  cases  this  community  of 
Interest  in  the  questions  at  issue  and  in  the 
kind  of  relief  sought  has  originated  from  the 
fact  that  the  separate  claims  of  all  the  indi- 
viduals composing  tlie  body  arose  by  means 
of  the  same  unauthorized,  unlawful,  or  il- 
legal act  or  proceeding.  Even  this  external 
feature  of  unity,  however,  has  not  always 
existed,  and  is  not  deemed  essential.  Courts 
of  the  hii^best  standing  and  ability  have 
repeatedly  interfered  and  exercised  this  Ju- 
risdiction, wliere  the  individual  claims  were 
not  only  legally  separate,  but  were  separate 
in  time,  and  each  arose  from  an  entirely  sepa- 
rate and  distinct  transaction,  simply  because 
there  was  a  community  of  interest  among  all 
the  claimants  in  the  question  at  issue  and  in 
the  remedy."  1  Pom.  £q.  Jur.  ^  269;  Eeese 
▼.  Denter,  10  Colo.  118 ;  Carlton  v.  Neioman, 
77  Me.  408 ;  Macon  <§  B,  R,  Oo,  ▼.  OUmn, 
^  Oa.  1.  Our  statute  provides:  ''When 
the  question  is  one  of  a  common  or  general  • 
interest  to  many  persons,  or  when  the  parties 
«re  very  numerous,  and  it  is  impracticable 
to  brins  them  all  before  the  court,  one  or 
more  may  sue  or  defend  for  the  benefit  of  the 
whole."  Code,  §  2549.  It  is  alleged  in  the 
bill  that  ''the  questions  presented  by  this 
petition  are  of  common  and  general  interest  to 
4k  large  number  of  persons,  pel  icy  holders  in 
said  company  on  the  mutual  plan,  who 
have  not  paid  the  assessment,  amounting  in 
all  to  more  than  two  tliousand  persons;  that 
there  is  a  unity  of  interest  of  all  of  them  as 
to  the  object  of  .this  action,  and  it  is  im- 
practicable, therefore,  to  bring  them  all  be- 
fore the  court  in't^is  action,  or  for  them  to 
bring  separate  actions  individually  ;  and  for 
this  reason  this  action  is  brought  by  plain- 
tiffs for  and  on  behalf  of  them  all  as  well  as 
for  their  own  individual  benefit,  and  also  to 
prevent  a  multiplicitjr  of  suits, "  etc.  While 
this  allegation  is  denied,  still  the  testimony 
ia  ample  to  show  that  nearly  3,000  policy 
bolders  are  interested  in  the  object  and  re- 
sult of  this  action ;  that  the  facts  and  law 
Applicable  thereto  would  be  substantially  the 
same  in  case  these  8,000  persons  should  irXng 
separate  suits.  It  is  manifest,  then,  that 
plaintiffs  have  brought  themselves  within 
the  provisions  of  the  statute ;  that  it  was  en- 
«cted  to  prevent  a  multiplicity  of  suits,  and 
-to  obviate  the  very  difficulties  which  would 
arise  if  separate  suits  were  brought.  It  seems 
to  us  that  to  hold  that  the  section  referred  to 
^oes  not  authorize  the  institution  of  this  suit 
by  some  of  the  policy  holders  in  behalf  of 
-themselves  and  others  not  specifically  named 
would  be  a  practical  denial  of  justice.  We 
bold  that  the  action  in  that  respect  is  prop- 
■erly  brought. 

4.  A  point  of  contention  is  as  to  whether 
xlefcndant  company  was  oruanized  as  a  mu- 
tual or  stock  company.     The  statute  recog- 
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nizcstwo  plans  of  organizing  mutual  fire  in- 
surance companies.  By  chap.  4  of  title  9  of 
the  Code  provision  is  made  for  the  organiza- 
tion of  such  mutual  companies,  and  it  is  re- 
quired, amon^  other  things,  that  before  com- 
mencing business  they  must  have  entered 
into  agreements  with  at  least  200  applicants 
for  insurance,  tlie  premiums  upon  which 
must  amount  to  $20,000;  of  which  $5,000 
shall  have  been  paid  in  actual  cash,  and  for 
the  remainder  of  which  notes  of  solvent  par- 
ties must  have  been  taken.  Other  provisions 
are  made  touching  payment  of  said  notes,  the 
publication  of  nolioe,  obtaining  a  certificate 
from  the  auditor  of  state,  etc.  Code.  §§ 
1122-1125.  1181,  1182,  1188-1142,  1147,  1151, 
1159,  11(50.  In  S  1160  of  the  same  chap- 
ter it  is  provided  that  "nothing  in  this 
chapter  shall  be  so  construed  as  to  prevent 
any  number  of  persons  from  making  mutual 
pledges  and  giving  valid  obligations  to  each 
other  for  their  own  insurance  from  loss  by 
fire  or  death,  or  loss  or  damage  by  tornadoes, 
lightning,  hail  stornui,  cyclones,  or  wind 
storms,  but  such  association  of  persons  shall 
in  no  case  insure  any  property  not  owned  by 
one  of  their  own  number,  except  schoolhouses 
or  church  buildings,  as  the  said  companies 
deem  proper  to  insure  within  the  territory 
where  they  do  business  .  .  .  nor  shall 
the  provisions  of  this  chapter  be  applicable 
to  such  associations  or  companies."  It  will 
be  seen  that  under  the  statute  a  mutual  in- 
surance company  may  be  organized  under 
said  chap.  4  of  title  9  of  the  Code,  and  in 
compliance  with  its  provisions,  or  it  may  be 
organized  under  |  1058  of  the  Code,  for  the 
purpose  of  carrying  on  the  business  of  mu- 
tual insurance,  as  is  contemolated  in  §  1160 
of  the  Code.  It  is  conceded  by  appellants 
that  the  defendant  company  was  not  organ- 
ized as  a  mutual  company,'  under  chap.  4  of 
title  9  of  the  Code,  but  it  is  claimed  it  was 
so  organized  under  g  1058  of  the  Code,  to 
transact  the  business  of  mutual  insurance  as 
provided  in  g  1160.  Under  ^  1058  any  num- 
ber of  people  mav  become  incorporated  for 
the  transaction  of  any  lawful  business,  and 
possess  all  the  powers  usually  incident  to 
corporations.  Code,  §  1059.  Such  corpora- 
tions must,  before  commencing  business, 
adopt  articles  of  incorporation,  which  must 
be  signed,  acknowledged,  and  recorded  in  the 
office  of  the  recorder  of  the  county  where  its 
principal  place  of  business  is  located,  and 
must  also  be  recorded  in  the  office  of  the  secre- 
tary of  state.  Id.  g  1060.  The  article  must 
fix  the  limit  of  indebtedness  of  the  company. 
Id.  §  1061.  It  must  publish  a  notice.  Id. 
^§  1062,  1068.  The  bv-laws  must  be  posted 
in  its  principal  place  of  business.  Id.  ^  1076. 
By  ^  1089  it  is  provided  that  no  body  of  men 
acting  as  a  corporation  shall  be  permitted  to 
set  up  want  of  legal  organization  as  a  defense 
to  an  action  agaiost  them  as  a  corporation, 
nor  shall  any  person  sued  on  a  contract  made 
with  such  a  corporation  he  permitted  to  set 
up  a  want  of  such  legal  organization  in  his 
defense.  In  the  light  of  these  provisions, 
and  of  ^  1160.  was  the  defendant  company 
organized  and  incorporated  as  a  mutual  in- 
surance  company?  In  substance,  it  is  clear 
that  all  the  requirements  to  organize  a  cor« 
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poration  under  chap.  1  of  title  9  of  the  Code 
was  complied  with.  In  its  articles  it  de- 
clared that  **  we  do  hereby  form  an  association 
under  the  laws  of  the  state  of  Iowa  for  the 
purpose  of  mutual  insurance  upon  our  prop- 
erty and  that  of  all  other  persons  who  may 
become  members  of  this  association  br  the 
giving  of  mutual  pledges  therefor."  In  ar- 
ticle 8  it  was  provided  that  the  general  nature 
of  the  business  to  be  transacted  ** shall  be  the 
insurance  of  the  property  of  its  members 
against  loss  or  damage  by  fire,  lightning, 
cyclone,  tornado,  or  wind  storm.**  Article 
10  provided :  **  The  fund  of  the  association 
for  the  payment  of  insurance  losses  and  the 
necessary  expenses  thereof  shall  consist  ex- 
clusively of  money  raised  by  assessment  on 
mutual  pledges  given  by  the  members  for 
their  insurance.  Such  assessments  shall  be 
made  only  by  the  directors  or  executive  com- 
mittee, and  may  be  limited  by  the  by-laws, 
and  shall  always  be  apportioned  pro  rata 
among  the  members  insured."  Article  11 
provided:  "All  persons  insured  in  this  as- 
sociation shall  be  members  thereof  during 
the  period  of  their  insurance,  and  no  longer. 
The  notice  of  the  organization  and  incorpora- 
tion declared :  **  The  general  nature  of  the 
business  to  be  transacted  by  said  corpora- 
tion is  mutual  insurance  by  and  among  its 
members  ...  by  mutual  obligations  of 
the  members  of  said  corporation  therefor." 
Every  step  taken  in  connection  with  the  in- 
corporation of  this  company  clearly  indicates 
an  intention  to  incorporate  under  chap.  1  of 
title  9  of  the  Code  for  the  transaction  of  the 
business  authoriased  by  g  1160  of  the  Code. 
It  was  then  proper Iv  organized  and  incor- 
porated as  a  mutual  insurance  company,  to 
do  the  business  provided  in  ^  1160  of  the 
Code.  That  the  company,  in  the  transaction 
of  its  business  after  it  was  thus  organized, 
exceeded  its  powers,  in  no  way  affects  the 
validity  or  purposes  of  the  organization. 

5.  It  is  said  that  the  company  was  not  mu- 
tual, because  the  right  to  vote  and  control  the 
management  of  the  company  was  vested  in 
the  members  who  were  guarantors  only.  As 
we  have  already  said,  plaintiffs,  as  members 
of  the  company,  were  presumed  to  know  the 
provisions  of'the  articles  of  incorporation 
and  by-laws.  They  knew  that  by  them  the 
power  of  directing  the  affairs  of  the  company 
was  reposed  in  a  body  to  be  selected  from 
members  who  were  guarantors.  They  could 
waive  any  right  they  might  have  as  members 
to  vote.  By  acquiescing  in  the  management, 
they  did  so  waive  this  right.  Again,  it 
would  seem  that  plaintiffs  understood  this 

f provision  of  the  by-laws,  and  we  are  justified 
n  presuming  that  they  assented  thereto  in 
the  absence  of  any  evidence  showing  any  de- 
sire or  effort  on  their  part  to  control  the  af- 
fairs of  the  company  by  voting  or  otherwise. 

6.  It  is  claimed  that  the  provision  for  a 
guaranty  fund  rendered  the  company  a  stock 
company.  Outside  of  the  question  of  fraud, 
we  do  not  see  that  the  provision  for  this 

f guaranty  fund  in  any  way  affected  plaintiffs' 
lability.  It  was  provided  that  this  fund 
might  be  assessed  ;  that  any  moneys  paid  from 
It  should  be  treated  as  an  advancement,  to  be 
repaid  from  the  funds  of  the  association  as 
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might  be  ordered  bv  the  directors.     It  was 

f provided  that  the  fund  for  the  payment  of 
nsurance  and  necessary  expenses  should  con- 
sist exclusively  of  moneys  raised  by  assess- 
ment on  mutual  pledges  given  by  the  mem- 
bers for  their  insurance ;  that  the  guarantors 
might,  after  three  years,  withdraw  from  all 
liability  on  said  guaranty.  Manifestly  the 
purpose  of  this  fund  was  to  furnish  money 
to  meet  losses  due  when  the  assessments  did 
not  raise  a  sufficient  sum.  The  provision  for 
repayment  shows  that  it  was  only  intended 
for  temporary  relief.  Even  if  it  was  a  valid 
obligation  (a  point  we  do  not  decide),  plain- 
tiffs have  no  just  ground  for  complaint  that 
it  is  not  resorted  to  in  advance  of  making  an 
assessment,  as  at  most  the  guarantors  would 
be  mere  sureties  for  the  policy  holders.  Hope 
MuU  L.  Ins.  Co.  ▼.  Weed,  28  Conn.  61 ;  Hope 
'  Mut.  L,  Ins.  Co.  V.  PerHns,  38  N.  Y.  404. 
It  is  plain,  then,  that  even  if  the  guaranty 
was  valid,  and  the  guarantors  were  resorted 
to  in  the  first  instance  to  meet  insurance  loss- 
es, such  guarantors  could  recover  Uie  amounts 
paid  of  the  company ;  and  in  a  case  of  a  mut- 
ual company  like  that  at  bar  this  liability 
would  have  to  be  met  by  an  assessme^it  on 
the  policy  holders.  So  that  plaintiffs  are  in 
the  same  situation  as  if  resort  had  been  had 
to  the  guarantors,  and  then  an  assessment  had 
been  ordered  to  meet  the  liability  of  the  com- 
pany to  them.  Certain  it  is,  there  is  no  ex- 
press statutory  authority  for  a  company  or- 
?:anized  as  this  one  was  to  raise  a  guaranty 
und,  but,  even  if  such  guaranty  is  valid, 
it  does  not  operate  to  change  the  character  of 
the  company  into  a  stock  company. 

7.  As  has  already  been  stated,  ihe  assess- 
ments complained  of  in  this  case  were  made 
very  largely  to  pay  losses  suffered  by  those 
holding  policies  issued  upon  the  cash  plan ; 
that  is  to  say,  their  policies  were  issued  to- 
them  upon  the  daily  reports  of  a^nts  of  the 
company,  for  an  all -cash  premium.  The 
policy  was  similar  to  that  issued  by  stock 
companies  in  general,  and  did  not,  in  terms^ 
make  the  assured  members  of  the  corpora- 
tion. By  its  terms  the  company  promised 
to  pay  the  assured,  in  case  of  loss,  a  oertala 
fixed  and  definite  sum,  without  reference  to 
assessments.  There  was,  however,  a  profit- 
sharing  provision  in  the  policy,  by  which 
the  assured,  after  a  certain  number  of  years, 
mitrht  receive  a  proportionate  share  of  the 
profits  as  a  dividend.  These  **  all -cash"  pay- 
ment policies  provided  for  cancelation  at 
short-rates,  and  for  a  return  of  the  unearned 
premium.  The  companv  established  regular 
rates  of  insurance  on  all  kinds  of  property, 
and  issued  policies  on  every  description  of 

floods  for  fixed  and  determinate  rates.  Ad 
mportant  question  in  the  case  is  whether  it 
had  right  to  do  this  under  its  articles  of  in- 
corporation and  the  statutes  of  this  state,  or 
whether  the  acts  of  its  officers  and  agents  in 
issuing  these  ** all  cash"  premium  policiea 
were  not  ultra  vires  and  void ;  for,  if  these 
cash  premium  policies  were  not  such  as  the 
company  had  power  to  issue,  and  were  con- 
trary to  law,  if  its  officers  and  agents  had 
no  authority  to  make  them,  then  they  were 
not  binding  on  the  company,  and  the  assess- 
ments made  to  pay  them  would  be  invalid. 
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We  have  held  that  this  company  waa  organ- 
ized as  a  mutual  association,  under  the  gen- 
eral inoorporatiou  laws  of  the  state,  for  the 
purpose  of  doing  the  business  authorized  by 
p  1160  of  the  C<^e, — ».  «.,  of  making  mutua'l 
pledges,  and  glyingyalid  obligations  to  each 
other  for  their  own  insurance  from  losses  by 
fire,  etc.  This  statute  contains  the  follow- 
ing proyisions :  "...  But  such  associa- 
tion' of  persons  shall  in  no  case  insure  any 
property  not  owned  by  one  of  their  number, 
.  .  .  but  such  associations  or  companies 
shall  receiye  no  premiums,  nor  make  any 
diyidends."  Section  1159  of  the  Code  pro- 
yides:  **No  company  organized  under  the 
mutual  plan  shall  do  business  or  take  risks 
upon  the  stock  plan  neither  shall  a  company 
organized  as  a  stock  company  do  business 
upon  tlie  plan  of  a  mutual  insurance  com- 
pany." The  articles  of  incorporation  of  the 
defendant  company  proyided:  ^'That  we, 
James  P.  Sherman  et  ah ,  do  hereby  form  an 
association  under  the  laws  of  Iowa  for  the 
purpose  of  a  mutual  insurance  upon  our  prop- 
erty and  that  of  all  other  persons  who  may 
become  members  of  this  association  by  the 

fiyicg  of  mutual  pledges  thereof.  .  .  . 
he  seneral  nature  of  the  business  to  be  trans- 
acted^ by  the  said  association  shall  be  the  in- 
surance of  the  property  of  its  members  against 
loss  or  damage  by  fire.  .  .  .  The  fund 
of  the  association  for  the  payment  of  insur- 
ance losses  and  the  necessary  expenses  thereof 
shall  consist  exclusively  of  moneys  raised 
by  assessment  on  mutual  pledges  giyen  by 
the  members  for  their  insurance.  Such  as- 
sessments shall  be  made  only  by  the  board  of 
directors  or  executiye  committee,  and  maybe 
limited  by  the  by-laws,  and  shall  always 
be  apportioned  pro  rata  among  the  members 
insured."  The  incorporation  notice  con- 
tained this  amonff  other  statements :  **  The 
general  nature  of  the  business  to  be  trans- 
acted is  mutual  in^Lrance  by  and  among  its 
members  against  loss  by  fire  ...  by 
mutual  obligations  of  the  members  of  said 
corporation  therefdr."  It  will  be  noticed  that 
the  provision  we  haye  qu  )ted  authorized  this 
company  to  do  business  under  §  1160  of  our 
Code.  It  had  no  ri«:ht  to  do  other  than 
mutual  insurance,  and  in  doing  that  it  could 
not,  by  the  express  terms  of  the  statute,  re- 
ceive premiums  or  make  dividends.  The  ar- 
ticles of  incorporation,  into  which  must  also 
be  read  the  statute  of  the  state,  for  it  is  as 
much  a  part  of  them  as  if  specifically  set 
forth,  are  a  part  of  the  contract  between  the 
company  and  the  insured,  and  are  the  con- 
tract between  the  individual  members  who 
make  up  the  association.  They  are  a  limita- 
tion upon  the  authority  of  the  officers  and 
agents  of  the  company,  and  give  to  the  asso- 
ciation its  vitality,  and  define  and  limit  its 
powers.  Every  person  who  became  a  mem- 
ber of  the  company  was  charged  with  knowl- 
edge,  not  only  of  everything  in  the  articles 
of  Incorporation,  but  of  the  provisions  of  the 
statutes  we  haye  quoted  as  well.  Lueoi  y. 
White  Line  Tranter  Co.  70  Iowa,  546,  59 
Am.  Rep.  449;  WaUh  y.  jEtna  L,  Ins.  Co, 
30  Iowa,  144,  6  Am.  Rep.  664 ;  Simeral  y. 
Dubuque  Mut,  F.  In:  Co.  18  Iowa,  819 ;  2 
May.  Ins.   g  552 ;  OoUs  y.  Ionia  8taU  Mut. 

S2  L.R.  A. 


Ina.  Co.  18  Iowa.  481 ;  2  Wood,  Ins.  g  688 » 
MitcheU  y.  Lycoming  Mut.  Ine.  Co.  61  Pa» 
403 ;  Liaeom  y.  Boeton  Mut.  F.  Ins.  Go.  9  Met. 
205.  The  articles  of  incorporation  consti- 
tuted the  contract  between  the  constituent 
members  of  the  association.  American  Ins. 
Go.  V.  Schmidt,  19  Iowa,  508;  Ferguson  y. 
Meredith,  68  U.  S.  1  Wall.  25.  17  L.  ed.  604 ; 
JRosenberger  y.  Washington  Mut.  F.  Ins.  Go. 
87  Pa.  207.  The  following  authorities  hold 
that  the  articles  of  incorporation  are  a  lim- 
itation upon  the  powers  of  the  corporation, 
its  officers  and  agents:  0*NeiU  y.  Pleasant 
Prairie  Mut.  F.  Ins.  Co.  71  Wis.  621 ;  Eddy 
y.  Merdiants*  M.  d  C.  Mut.  F.  Ins.  Go.  7S> 
Mich.  651;  Cook,  Stock  &  Stockholders, 
§  493;  Wood,  Ins.  §  1.  That  a  public  stat- 
ute of  the  state  is  a  part  of  the  policy  of  in- 
surance, although  not  incorporated  therein,, 
see :  Port  Edwards,  G.  db  N.  R.  Go.  y.  Arpin,. 
80  Wis.  214 :  Equitable  L.  Assur.  8oe.  y.  Pett- 
us,  140  U.  S.  226,  85  L.  ed.  497 ;  Webster  y. 
Rees,  28  Iowa,  269 ;  Van  Sehoonhoven  y.  Cur- 
ley,  86  N.  Y.  187 ;  Brine  v.  Hartprd  F.  Ins. 
Go.  96  U.  S.  627,  24  L.  ed.  858.  **  The  ques- 
tion, as  to  whether  a  contract  of  Insurance 
is  inter  vires  or  otherwise  may  often  arise 
under  policies,  and,  in  determining  this  ques- 
tion the  charter  articles  of  association,  and 
the  general  laws  applicable  thereto,  are  the 
only  touchstones  by  which  the  question  of 
authority  can  be  tested  and  ascertained."' 
Wood,  Ins.  p.  8.  If  it  be  said  that  the  cor- 
poration, by  its  board  of  directors,  authorized 
this  kind  of  insurance,  a  sufficient  answer 
to  the  assertion  is  that  they  were  not  author- 
ized to  do  so,  and  the  insurance  issued  pur- 
suant thereto  would  only  be  binding  upoi^ 
those  members  of  the  company  who  bad 
knowledge  thereof,  and  assented,  or  did  not 
object,  thereto. 

With  the  propositions  of  law  and  of  fact 
before  stated  settled,  and  with  these  for  our 
premises,  the  conclusion  is  apparent.     The- 
company,  its  officers  and  agents,  had  no  au- 
thority to  issue  policies  on  the  ** all-cash"' 
plan.     It  could  only  accept  those  who  were 
willing  to  become  members  on  the  plan  au- 
thorized by  the  statute  and  the  articles  of 
incorporation.     It  could  not  agree  to  pajr 
those  who  insured  on  the  all-cash  or  stock, 
plan  a  stipulated  sum,  without  reference  U> 
the  amount  which  it  could  raise  by  assess- 
ments.     It  could  only  accept  memberships, 
upon  substantially  the  plan  authorized.     Ita 
act  in  insuring  applicants  in  a  specific  amount  * 
upon  payment  of  a  stipulated  premium  waa> 
not  authorized.    It  could  not  pay  dividends, 
because  of  the  express  prohibition  of  the  stat- 
ute.   Even  if  it  had  authority  to  issue  poli- 
cies as  a  stock  company,  for  an  all -cash  pre- 
mium, and  thus  agree  to  indemnify  persona 
in  specific  amounts,  it  could  not  compel  those 
who  became  meml)ers  of  the  company  under 
the  mutual  plan  to  respond  to  assessments  to 
pay  losses  suffered  by  those  who  came  in  oa 
the  stock  or  all -cash  plan,  for  there  is  no  mu- 
tuality between  them.  Illinois  F.  Ins.  Go.  y. 
Stanton,  57  111.   854.     Mutuality  is  of  the 
essence  of  mutual  insurance.    It  is  the  prin- 
ciple which  lies  at  its  foundation,  and  give* 
it  its  name.    May,  Ins.  g  548.    Those  hold- 
ing all -cash  or  stock  policies  did  not  become 


«18 


Iowa  Sufrsmb  Ck>UBT. 


Oct., 


memben  of  the  compaDj  under  the  mutual 
plan.  They  did  not  agree  to  take  the  amount 
which  might  be  realized  from  an  assessment 
of  the  other  members.  Thttj  were  in  no  sense 
insurers  as  well  as  insuied,  as  is  required 
where  the  company  is  mutual.  2  Wood.  Ins. 
^  588.    The  company  alone  assumed  the  risk. 

It  is  contended,  however,  that  these  plain- 
tiffs, having  had  the  benefit  of  their  insur- 
ance, are  now  estopped  from  insisting  that 
they  should  not  be  assessed  to  pay  losses  on 
policies  issued  on  the  **  all -cash"  or  **  stock" 
plan.  There  would  be  much  force  in  this 
position  had  the  plaintiffs  had  knowledge  of 
the  acts  of  the  company  in  issuing  these 
policies,  but  there  is  no  evidence  that  they 
had  such  knowledge.  For  the  benefits  they 
bave  received  there  is  no  question  but  that 
they  are  liable  to  assessments  to  meet  losses 
Buffered  by  all  who  were  members  with  them 
on  the  mutual  plan,  and  could  not  now  be 
heard  to  say  that  they  are  not  liable  for  as- 
«essmentstomeet  these  losses  because  the  com- 
panv  did  business  with  others,  not  authorized 
by  its  charter.  Thus  far  they  are  estopped 
^y  receiving  benefits,  but  no  farther. 

Again,  it  is  insisted  that  they  suffered  no 
prejudice,  because  the  cash  premiums  went 
to  reduce  the  amount  of  their  assessments; 
that  the  cash  payments  were  merely  assess- 
ments paid  in  advance.  To  this  it  may  be 
•said :  First,  that  the  articles  of  incorpora- 
tion provide  that  the  losses  and  expenses  are 
to  be  paid  exclusively  from  assessments  made 
upon  the  mutual  pledges  of  the  members. 
The  company  had  no  authority,  by  the  terms 
of  its  charter,  to  apply  the  cash  premiums  in 
payment  of  losses,  and  there  is  no  showing 
that  it  did  in  fact  do  so.  And.  second,  those 
who  paid  these  cash  premiums  did  not  become 
members  of  the  company,  and  did  not  pay 
their  premiums  as  assessments.  They  paid 
their  premiums  for  insurance,  for  the  full 
term  of  the  policy,  and  the  only  rights  thev 
had  thereafter  to  them,  or  any  part  thereof, 
was  an  unlawful  agreement  to  pay  dividends 
from  the  profits  of  the  business.  Those  who 
Insured  on  the  all-cash  plan  are  conclusively 
presumed  to  have  had  notice  of  the  articles 
of  incorporation  and  of  the  laws  of  the  state 
with  reference  to  this  kind  of  insurance ;  and 
if  they  suffer  it  is  by  reason  of  their  own 
negligence  in  not  discovering  the  character 
of  the  company  with  which  they  were  deal- 
ing, its  powers  and  authoritv. 

Further,  the  defendants  insist  that  the 
plaintiffs  are  estopped  from  questioning  the 
<^orporate  character  and  ability  of  the  com- 
pany to  issue  the  policies,  because  they  con- 
tracted with  it  as  a  corporation  possessing 
the  power  claimed  for  it.  We  do  not  ques- 
tion the  rule  announced  in  the  authorities 
•cited  by  appellants,  but  we  think  it  is  not 
-smplicable  to  the  questions  here  presented. 
The  plaintiffs  are  not  questioning  the  cor- 
porate character  of  the  company,  and  we  have 
found  that  it  was  legally  authorized  under  the 
laws  of  this  state  to  do  a  mutual  insurance 
^business  under  Code,  ^  1160.  What  they  do 
controvert  is  the  authority  of  the  company  to 
issue  the  policies,  losses  under  which  they 
were  assessed  tojpay.  This  proposition  is 
entirely  different  from  the  one  covered  by  the  I 
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authorities  cited  by  appellants.  Again,  thit 
is  a  controversy  Mtween  the  assignee,  who 
represents  the  creditors  assured  who  suffered 
losses  on  their  policies,  who  caused  or  pro- 
cured the  assessments  to  be  made  for  them, 
and  the  plaintiffs,  who  were  holders  of  pol- 
icies in  the  same  company;  and  the  rights 
of  the  respective  parties  must  be  determined 
by  the  contracts  between  them. 

It  is  further  contended  that  the  plaintiffs, 
by  their  laches,  are  estopped  from  queation- 
inff  the  authority  of  the  company  to  issue  the 
policies  for  which  the  assessments  have  been 
made.  There  is  no  evidence  that  the  plain- 
tiffs had  knowledge  of  the  character  of  the 
business  carried  on  by  the  company,  except 
88  they  would  gather  it  from  the  articles  of 
incorporation  of  the  company.  These,  as  we 
have  said,  contemplated  a  lawful  business, 
and  they  were  not  bound  to  assume  that  the 
officers  or  agents  were  conducting  the  busi- 
ness in  an  unlawful  manner.  They  had  no 
actual  notice,  and  cannot  be  estopped  by  their 
laches,  unless  they  knew  that  the  company 
was  transcending  its  authority  and  permit- 
ted it  to  do  so.  We  are  aware  that  there  are 
a  great  number  of  authorities  holding  that 
a  mutual  insurance  company  may  receive 
all-cash  premiums  in  lieu  of  assessments,  and 
still  be  considered  a  mutual -company;  but 
none  of  these  cases  were  decided  under  stat- 
utes like  ours;  and  in  most  of  them  the  as- 
sured became  memliers  of  the  company,  just 
as  those  who  paid  on  the  assessment  plan,  the 
only  difference  being  that  they  paid  their  as- 
sessments in  advance.  We  base  our  decision 
upon  the  terms  of  our  statute,  and  upon  the 
nature  of  the  contract  entered  into  with  those 
who  paid  cash  premiums.  We  do  not  think 
those  who  insured  strictly  on  the  assessment 

f»]an,  and  within  the  terms  of  the  articles  of 
ncorporation,  ought  to  be  called  upon  to  pay 
assessments  to  meet  losses  suffered  by  those 
who  insured  on  the  stock  or  all -cash  premium 
plan.     As  sustaining  our  views,  see  16  Am. 
&  Eng.  Enc.  Law,  p.  26 ;  O^Neiil  v.  PUatani 
Prairie  Mut.  F.  Ins.  Co.  71  Wis.  621 ;  Bddi^ 
V.  M&rehanW  M.  eft  G.  Mut,  F.  Ins,  Go.  72 
Mich.  661 ;  Massaehuseits  Caihoiic  0.  of  F.  ▼. 
CaUahant  146  Mass.  891 :  GommerdaH  Leagus 
Asso.  V.  P^^ypU,  90  111.  166;  MiUer  v.  Ameri- 
can  M%lU  Aeci,  Ins,  Go.  92  Tenn.  167.  20  L. 
R.  A.  765 ;  I^ree  v.  Madison  d  L  R,  Cb.  69 
U.6.  21  How.  441.  16  L.  ed.  IH;  PUtsburgh, 
0,  (ft  81.  L,  R,  Go,  V.  Keokuk  db  H,  Bridge 
Go,  181  U.  8.  371,  88  L.  ed.  157 ;  8UUe,  Rich- 
ards,   V.   Manufacturers*  Mut,   F,   Asso.   SO 
Ohio  St.  145,  24  L.  R.  A.  252 ;  Rockkoid  v. 
CanUm  Masonic  Mut.  Benev.  Asso,  (III.)  19N. 
E.   710;  Rockhoid  v.    Canton  Masonic  Mut. 
Ben.  Soc  129  111.  440,  2  L.  R.  A.  420.  As  the 

f^remium  notes  given  by  the  plaintiffs  were 
awful  and  binding  as  to  all  who  were  in- 
sured on  the  mutual  plan,  and  liable  for  as- 
sessments to  pay  losses  suffered  by  such  mem- 
bers of  the  company,  the  court  erred  in 
canceling  these  obligations  because  of  want 
of  authority  in  the  company  to  issue  the  pel 
icies  which  the  assessments  were  made  to  pay. 
8.  Plaintiffs  urge  that  the  premium  notes 
given  by  them  do  not  state  on  their  face  that 
they  were  given  for  insurance,  as  required 
by  1 1146  of  the  Code.    The  notes,  we  think* 


1805. 


COBBT  T.  SHSaUfAV. 


518 


^o  not  state  this  fact  at  dearly  as  they  should 
if  g  1145  is  applicable  to  them ;  but  ^  1150, 
vuder  which  we  hold  this  corporation  was 
•doing  business,  prorides:  ''Nor  shall  the 
provisions  of  this  chapter  be  applicable 
to  such  associations  orcompanies,  "^referring 
to  assessments  on  the  plan  of  mutual  obliga- 
tions. Section  1145  is  found  in  the  chapter 
referred  to,  and  by  the  terms  of  1150  is  not 
^applicable  to  the  notes  given  in  this  case. 

9.  The  decree  of  .Uie  district  court  under- 
takes to  set  aside,  so  far  as  plaintiflTs  are  con- 
'Cerned,  the  assessment  maae  by  the  district 
•«ourt;  also  the  assessment  mane  by  the  as- 
-signee,  and  by  the  board  of  directors,  on  Sep- 
tember 17»  18^1.  We  do  not  understand  that 
"the  assessment  made  by  the  directors  of  the 
^company  is  in  any  manner  assailed  by  plain- 
tiff's pleadines,  nor  is  any  relief  asked  touch- 
ing it.     Under  such  circumstances  it  was 

'Certainly  error  in  the  court  below  to  set  it 
4iside. 

10.  The  only  remaining  question  we  need 
•consider  is  the  claim  of  plaintiffs  that  the 
4U8essment  and  notes  are  void  by  reason  of 
fraud  practiced  by  the  officers  and  seents 
upon  the  plaintiffs.  There  is  no  evidence 
"Whatever  that  any  fraud  was  practiced  upon 
plaintiffs  Metcalf,  Nabers,  Hedges,  Golds- 
worthy,  Slade,  Miller,  and  Nemmers  (and  as 
'to  them  the  allegations  of  the  bill  are  not 
-sustained).  As  to  the  other  plaintiffs,  the 
•allpged  fraud  consisted  in  represent!  njj  in  its 
-articles  of  incorporation,  in  its  notice,  in 
printed  matter,  in  reports  of  the  state  audit- 
-or,  and  through  its  agents,  that  ithad  a  guar- 
anty fund  of  $50,000  pledged  to  the  prompt 
payment  of  losses  should  the  funds  from  the 
-assessments  be  inadequate;  (2)  that  it  was 
«n  Iowa  company,  composed  of  Iowa  men, 
for  Iowa  business  alone ;  (8)  that  it  was  regu- 
larly incorporated  under  chap.  4,  tit.  9,  of 
the  Code;  (4)  that  policies  were  issued  for  a 
-term  of  six  years,  and  subject  to  cancelation 
at  any  time  on  the  payment  of  the  amount 
<due:  (5)  that  assessments  were  made  an- 
nually, and  were  not  to  exceed  the  annual 
rrate  in  any  one  year.  It  is  evident  from  what 
has  already  been  said  that  the  representations 
-cumbered  4  and  6  were  not  false.  Represen- 
l4ition  2  was  not  of  such  a  character  as  to 
warrant  us  in  relieving  plaintiffs  from  lia- 
'bilitv.  It  was  an  Iowa  company,  and  com- 
posed in  part  of  Iowa  men,  and  doing  busi- 
ness in  Iowa.  Besides,  we  find  no  evidence 
-showing  that  the  plaintiffs,  except  Corey, 
1)ecame  members  of  the  company  in  reliance 
on  this  representation.  As  to  representation 
S,  we  do  not  think  it  of  such  a  character  as 
^to  avoid  plaintiffs'  liability.  True,  the  com- 
pany was  in  fact  incorporated  under  the  gen- 
>«ral  provisions  of  chap.  1  of  title  9,  but  it 
was  transacting  business  under  provisions 
found  in  (^  1150  of  the  Code,  in  chapter  4  of 
title  9.  Furthermore,  as  shown  by  the  evi- 
-dence,  the  chief  reliance  of  plaintiffs  seems 
to  have  been  based  upon  the  representation 
touching  the  guaranty  fund.  Now,  it  ap- 
pears that  in  the  first  notice  of  incorporation 
It  was  simply  stated  that  such  fund  should 
«ot  exceed  $50,000,  to  be  paid  as  ordered  by 
the  dirrctors  and  as  required  in  the  articles 
and  by-laws.    In  the  articles  it  was  expressly 


provided  that  payments  from  this  fund  should 
be  regarded  as  an  advancement,  to  be  repaid 
by  the  association.  In  the  second  incorpora- 
tfoQ  notice  the  fund  was  referred  to  as  ''^con  - 
sisting  of  limited  individual  pledges,"  the 
guaranty  itself  providing  for  the  withdrawal 
of  parties  to  it  after  three  years.  In  the  cir- 
culars of  the  company  this  fund  was  referred 
to  as  securing  the  policies,  and  for  the  prompt 
payment  of  Tosses  should  the  funds  from  the 
assessments  be  inadequate.  The  evidence 
shows  that  much  reliance  was  placed  upon 
this  guaranty  fund  by  some  of  plaintiffs ; 
that  the  fact  that  said  fund  was  not  of  a 
permanent  character  was  not  always  brought 
to  the  notice  of  plaintiffs;  that  in  other  In- 
stances parties  were  told  that,  if  iruaranton 
were  compelled  to  pay,  they  migiic  collect 
of  the  company.  In  view  of  all  the  evidence 
touching  this  matter,  we  cannot  doubt  that 

filaintiffs  Corey,  Loomer,  Gould,  Blowers, 
[organ,  Eelley  ft  Tannyhill,  and  Brown 
were,  in  taking  their  insurance  In  this  com- 
pany, deceived  by  the  representations  of  its 
officers  and  agents,  and  led  to  believe  that  a 
guaranty  fund,  absolute  in  its  character,  was 
provided  for  the  payment  of  losses  when  the 
amount  raised  by  the  assessments  provided 
for  in  the  policies  proved  insufficient.  Nor 
do  we  deem  it  material,  for  the  purposes  of 
this  inquiry,  whether  the  guaranty  fund  was 
valid  or  not.  It  was  held  out  to  these  par- 
ties as  an  inducement  for  them  to  become 
members  of  the  companv.  They  had  a  right, 
in  the  absence  of  knowledge  to  the  contrary, 
to  rely  upon  the  representations  made  to  them 
in  respect  to  it.  The  evidence  shows  that 
but  for  such  representations  they  would  not 
have  become  members  of  the  company.  Sure- 
ly, in  such  cases,  it  would  be  aiaing  the  com- 
pany in  making  an  attempted  fraud  effectual 
to  hold  that  such  plaintiffs  could  not  rely 
upon  the  representations  made.  The  doctrine 
is  well  settled  that  the  insured  may  defeat 
a  suit  for  an  assessment  on  the  ground  of 
fraudulent  representations,  whereby  he  was 
induced  to  contract  with  the  companv ;  and, 
if  such  fraud  is  established  as  we  hold  in 
this  case  as  to  the  plaintiffs  we  have  named, 
the  entire  contract  upon  which  the  assess-' 
ment  is  predicated  is  void,  and  no  assessment 
can  be  made  thereon.  May,  InflLp.  1278, 
8  550a/  Lffcomiiig  R  In$,  (h.  r,  Wright,  65 
Vt.  625 ;  Lycoming  F.  Tiu.  Co,  v.  Woodworth, 
88  Pa.  228;  Wood,  Ins.  p.  1218;  Joneg  T. 
Dana,  24  Barb.  895 ;  Deffendorf  v.  BeardiUy, 
28  Barb.  555 ;  Broion  v.  Donnta,  49  Me.  421 ; 
Rohrtehneider  v.  Knicherhoekor  t,  Jn»,  Oo.  75 
N.  Y.  215.  It  mav  be  admitted  that  if  plain- 
tiffs would  avail  themselves  of  the  fraud  they 
must  act  promptlv  on  discovering  it.  It  is 
alleged  in  the  bill  that  they  had  no  knowl- 
edge of  the  fraudulent  character  of  the  rep- 
resentations touching  this  guaranty  fund, 
until  after  the  assessment  was  made ;  and  the 
evidence,  ws  think,  establishes  that  fact. 
This  suit  was  instituted  within  a  reasonable 
time  thereafter;  hence,  as  to  the  plaintiffs 
named,  the  decree  below  was  proper,  except 
in  so  far  as  it  set  aside  the  assessment  macie 
by  the  board  of  directors  on  September  17, 
1891,  which,  as  we  have  said,  is  not  attacked 
in  the  bill. 
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11.  Many  other  questions  are  discussed  by 
rounsel,  but  we  think  those  we  have  oonsid- 
ered  are  decisiye  of  the  case.  As  to  the  plain- 
tiffs Corey,  Loomer,  Gould,  Blowers,  Mor- 
§an,  Kelley  &  Tannyhill,  and  Brown,  the 
eoree  is  affirmed  because  of  the  fraud  prac- 
ticed upon  them.  As  to  the  other  plaintiffs 
named,  and  all  others  for  whom  they  sue, 
upon  whom  no  fraud  has  been  practiced  as 
Indicated  in  the  opinion,  the  decree,  in  so 
far  as  it  sets  aside  the  assessment  made  by  the 
board  of  directors  of  date  September  17,  1891, 
will  be  modified,  because  of  no  attack  there- 
on ;  and  that  part  of  the  decree  which  can- 
cels the  notes  made  by  all  the  plaintiffs  and 
enjoins  their  collection  is  erroneous  as  to 
all  except  those  who  were  induced  to  become 
members  of  the  corporation  by  false  and 
fraudulent  representations.  Otherwise  the 
decree  is  affirmed.  Either  party  may,  at  his 
option,  exercised  within  sixty  days  from 
the  filing  of  this  opinion,  have  the  modified 
decree  indicated  by  this  opinion  entered  in 
this  court ;  but,  if  no  such  election  is  made, 
the  cause  will  be  remanded  to  the  district 
court  for  a  decree  in  harmony  with  this  opin- 
ion. 

A  petition  for  rehearing  was  subsequently 
filed,  after  which,  on  October  21,  1895,  Rob- 
in soiit  J.,  on  behalf  of  the  court,  delivered 
the  following  opinion : 

The  defendants  are  the  Citizens'  Mutual 
Insurance  Company  of  Waterloo,  Iowa,  James 
P.  Sherman,  as  assignee  of  that  companj, 
and  other  persons  who  were  concerned  In  its 
organization  and  business.  The  plaintiffs 
are  policy  holders  of  the  company.  Measures 
were  taken  to  organize  the  company  In  Feb- 
ruary, 1887.  Soon  after  that  time,  it  com- 
menced to  insure  property  owners  against 
loss  or  damage  by  fire,  lightnine,  cyclones, 
tornadoes,  and  windstorms,  and  continued 
in  that  business  until  the  latter  part  of  Jan- 
uary, 1891.  On  the  8d  day  of  February,  1891, 
it  made  a  general  assignment  for  the  benefit 
of  its  creditors.  The  notice  and  articles  of 
incorporation  provided  for  a  corporation  to 
do  a  mutual  insurance  business,  and  which 
should  have  a  guaranty  fund  of  not  more  than 
$50,000,  to  be^securecT  by  the  obligations  of 
persons  who  should  subscribe  to  it  in  such 
lorm  as  the  directors  should  approve.  The 
form  of  the  guaranty  for  this  fund  which 
was  adopted  is  as  follows :  "  For  the  purpose 
of  the  guaranty  or  pledge  fund  of  the  Cit- 
izens' Mutual  Insurance  Company  of  Water- 
loo, Iowa,  I  hereby  promise  to  take  the  num- 
ber of  shares  of  said  fund  set  opposite  my 
name  at  $100  per  share,  payable  on  the  order 
of  the  directors  of  said  association,  provided 
that  not  to  exceed  10  per  cent  thereof  shall 
be  payable  in  any  six  months,  and  provided 
that  the  whole  amount  of  my  said  subscrip- 
tion shall  be  void  at  my  option  after  three 
yean  from  date  hereof.  Dated  this  34th  day 
of  February,  a.  d.  1887. "  Eighteen  persons 
signed  this  obligation  for  shares  of  the  fund 
amounting  in  the  aggregate  to  the  sum  of 
$50,000,  all  but  one  or  two  of  whom  are  made 
parties  defendant.  Two  kinds  of  policies 
were  issued  by  the  company.  To  obtain  one 
kind,  the  person  who  desired  insurance  signed 
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an  application  which  contained  a  promise  ta 
pay  the  company  a  specified  sum  at  such, 
time  and  by  such  instalments  as  the  director* 
of  the  company  should  order,  pursuant  to 
the  articles  of  incorporation  and  by-laws  of 
the  company,  the  assessments  not  to  exceed 
in  any  one  year  a  sum  named ;  and  the  as- 
sessment for  the  first  year  was  usually  paid 
in  advance.     If  the  policy  was  desired  for 
the  term  of  six  years,  and  the  obligation  wa» 
for  the  sum  of  $60,  $10  would  be  paid  in  ad- 
vance, and  not  more  than  $10  during  eadk 
year  of  the  life  of  the  policy.    For  conven- 
ience, policies  of  that  class'  may  be  termed 
** assessment  policies."     For  the  other,    or 
cash,  policies,  the  assured  paid  money  in. 
advance,  or  save  their  notes  payable  in  full 
without  condition.     More  than  one  half  the- 
policies  issued  by  the  company  were  on  the 
cash  plan.     The  assessments  on  the  deposit 
obligations  or  notes  were  made  each  year  ii» 
advance,  and  notice  thereof  was  sent  to  each, 
policy  holder,  subject  to  assessment,  thirty 
days  before  his  assessment  matured.    The  re- 
ceipts of  the  company  from  ordinary  source* 
were  not  sufficient  to  pay  losses  and  expenses, 
and  durinff  the  year  1890  it  incurred  debta 
for  money  borrowed  to  meet  its  liabilities  U> 
the  amount  of  about  $11,000.     On  the  23d 
iay  of  January,  1891,  the  subscribers  to  the 
guaranty  fund  met  and  ordered  a  special  as- 
sessment of  10  per  cent  of  the  amount  of  each 
subscri  ptton  to  the  guaranty  fund.    Th  is  wa* 
the  first  assessment  on  account  of  that  fund 
which  had  been  made.    Three  days  later,  the 
board  of  directors  of  the  company  met  and 
ordered  a  special  assessment  of  25  per  cent  on 
the  gross  amount  of  each  deposit  note  held 
by  the  company  on  account  of  policies  whick 
were  in  force  before  the  1st  day  of  January, 
1891,  for  the  purpose  of  paying  accrued  loese* 
and  expenses.     It  was  also  ordered  that  no 
new  policies  should  be  issued  until  a  further 
order  by  the  board.     On  the  8d  day  of  Feb- 
ruary, 1891,  the  subscribers  to  the  guaran^ 
fund  met,  and  adopted  a  resolution  rescind- 
ing the  action  of  January  28d  making  a  spe- 
cial assessment  of  10  per  cent  of  the  guaranty- 
fund,  and  directing  that  the  portion  of  the 
assessment  collected  should  be  refunded.     0» 
the  same  day  the  board  of  directors  also  or- 
dered that  the  portions  of  the  assessment  col- 
lected should  be   refunded.    At  the  same 
time,  notice  was  received  from  nearly  all  of 
the  subscribers  to  the  guaranty  fund  of  their 
withdrawal  from  it.    The  board  of  directors 
then  took  action  as  follows:    "On  motion, 
it  was  resolved  that  general  assignment  of 
the  property  and  business  of  this  company- 
be,  and  the  same  is  hereby,  made  for  the 
benefit  of  all  the  company's  creditors,  ii» 
proportion  to  their  respective  claims.*    Oa 
the  next  day  the  board  elected  James  P. 
Sherman  assignee,  and  directed  the  president 
and  secretary  to  execute  all  papers  necessary 
to  carry  out  all  orders  of  the  board,   and 
papers  were  executed  accordingly.     In  Feb- 
ruary, 1891,  the  assignee  obtained  from  the 
judge  of  the  proper  district  court  an  order 
which  in  terms  authorized  the  delivery  io 
any  policy  holder  of  his  deposit  note  upon 
the  payment  by  him  of  the  25  per  cent  assess- 
ment made  by  the  board  of  directors  on  the 
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26th  day  of  January.  Not  quite  $5,000  were 
realized  from  that,  assessmeni  and  notes  upon 
which  the  a^|9998.ineDtfl  were  so  paid  were  sur- 
rendered to  the  makers.  In  May,  1891,  the 
district  court  set  aside  the  assessment  of 
January  26,  1891,  so  far  as  it  applied  to  the 
deposit  notes  upon  which  it  had  not  been 
paid,  and  ordered  a  new  assessment  upon  all 
deposit  notes  in  the  hands  of  the  assignee, 
and  which  he  had  surrendered  upon  the  pay- 
ment of  an  assessment  of  25  per  cent,  as  di- 
rected by  the  order  of  the  Judge  made  in  Feb- 
ruary. The  new  assessment  varied  according 
to  the  time  the  note  upon  which  it  was  made 
took  effect,  from  9  per  cent  to  85f  per  cent. 
The  order  provided  that  parties  who  had  paid 
the  assessment  ordered  by  the  board,  and 
taken  up  their  notes,  should  reoeiye  credit 
for  the  amounis  they  had  paid.  In  Septem- 
ber of  the  same  year,  the  board  of  directors, 
on  the  suggestion  of  the  assi^ee  that  the  as- 
sessment of  January  26  was  not  on  a  legal 
basis,  and  at  his  request,  set  it  aside,  and 
made  a  new  assessment,  in  most  if  not  all 
respects  identical  with  that  made  by  the  dis- 
trict court.  The  money  which  the  last  as- 
sessment made  by  the  court  and  by  the  board 
of  directors  was  designed  to  raise  was  to  be 
used  in  paying  expenses  of  the  company  and 
loeaes,  includinj^  those  sustained  by  the  hold- 
ers of  cash  pol  icies.  It  is  ^probable  that  more 
than  one  half  the  losses  were  under  policies 
of  that  class.  The  indebtedness  of  tne  com- 
pany seems  to  have  exceeded  the  sum  of  $85,  - 
000,  and,  to  pay  it,  there  has  been  collected 
only  about  $5,000. 

'the  plaintiffs,  who  are  makers  of  deposit 
notes  which  were  assessed  by  the  district 
court  in  May,  1891,  and  by  the  board  of  di- 
rectors in  Septeml)er  of  that  year,  claim  that 
the  organization  of  the  company  was  not 
made  according  to  law ;  that  it  is  not  a  mut- 
ual insurance  company ;  that  business  trans- 
acted by  it  was  not  authorized  by  law ;  that 
it  was  procured  by  fraud ;  that  the  assess- 
ments in  Question  are  illegal ;  that  an  assess- 
ment of  the  subscriptions  to  the  guaranty 
fund  should  be  made  and  enforced,  and  the 
proceeds  used  to  pay  the  losses  and  expenses 
of  the  company,  before  the  deposit  notes 
should  be  assessed.  The  plaintiffs  further 
allege, that  the  questions  presented  by  their 
petition  are  of  common  and  general  interest 
to  more  than  2,000  persona,  policy  holders 
In  the  company  on  the  mutual  plan,  who  have 
a  unity  of  interest  in  the  object  of  this  liti- 
gation ;  that  it  is  impracticlibie  to  bring  them 
all  before  the  court  in  this  action,  or  for  each 
one  of  them  to  bring  separate  actions;  and 
that  this  action  is  brought  for  the  individual 
benefit  of  the  plaintiffs,  and  to  prevent  a 
multiplicity  of  suits,  for  all  who  are  simi- 
larly interested.  The  district  court  found 
for  the  plaintiffs,  and  ordered  and  adjudged 
that  the  assessment  made  by  the  court  in 
May,  1891,  and  by  the  board  of  directors  in 
September,  1891,  be  set  aside  and  canceled ; 
that  the  notes  made  by  the  plaintiffs,  or  any 
of  tlicm,  to  the  company,  and  held  by  the  as- 
signee, be  canceled,  and  held  to  be  illegal 
and  void ;  and  that  the  defendants  be  re- 
strained from  collecting  or  attemptini;  to  col- 
lect or  transfer  any  of  such  notes.    This  cause 
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has  been  submitted  to  us  twice.  On  the  first 
submission  an  opinion  was  filed,  but  a  rehear- 
ing was  granted,  and  the  cause  is  again  sub- 
mitted for  our  determination. 

1.  The  appellants  contend  that  the  district 
court  did  not  have  jurisdiction  to  hear  and 
determine  this  cause,  for  the  reason  that  the 
plaintiffs  had  a  plain,  speedy,  and  adequate 
remedy  in  the  ordinary  course  of  the  law. 
This  question  was  not  raised  by  the  plead- 
ings, nor  presented  to  the  district  court,  but 
the  defendants  insist  that  the  objection  that 
the  court  has  po  jurisdiction  to  try  a  cause 
may  be  presented  at  any  time,  and  that  the 
court  will  on  its  own  motion,  without  ob- 
jection b^  any  party  to  the  action,  refuse  to 
consider  it  on  the  merits  for  lack  of  jurisdic- 
tion to  do  so.  That  is  undoubtedly  true  of 
a  court  which  lacks  jurisdiction  of  the  sub- 
ject-matter of  an  action,  but  does  not  apply 
in  this  state  where  an  action  triable  as  at  law 
is  begun  in  equity,  and  there  prosecuted  to 
a  final  determination,  without  objection  by 
either  party.  Section  2514  of  the  Code  pro- 
vides that  ^an  error  of  the  plaintiff  as  to  the 
kind  of  proceedings  adopted  shall  not  cause 
the  abatement  or  dismissal  of  the  action,  but 
merely  a  change  Into  the  proper  proceedings, 
and  a  transfer  of  the  action  to  the  proper 
docket.  **  An  error  of  that  kind  mav  be  cor- 
rected by  the  plaintiff,  or  the  defendant  may 
have  the  correction  made  at  or  before  the  fil- 
ing of  his  answer.  Code,  SiS  2515,  2516. 
Section  2519  contains  the  following:  '^An 
errw  as  to  the  kind  of  proceedings  adopted  in 
the  action  is  waived  by  a  failure  to  move  for 
its  ooTNCtion  at  .the  time  and  in  the  manner 
prescribed  in  this  chapter."  If  the  petition 
shows  that  Uie  court  has  no  jurisdiction  of 
the  person  or  subject-matter  of  the  action, 
the  defendant  may  demur ;  and.  If  the  want 
of  jurisdiction  is  not  so  shown,  it  may  be 
set  out  in  the  answer ;  but,  if  the  objection 
is  not  so  taken,  it  shall  be  deemed  waived. 
Code.  9§  2648,  2650.  It  is  contrary  to  the 
policy  of  the  statutes  of  this  state  to  dismiss 
an  action  or  defeat  a  recovery  on  the  mere 
ground  that  the  plaintiff  has  erred  in  select- 
ing the  proceedings  to  obtain  the  relief  to 
which  he  is  entitled.  When  a  mistake  of 
that  kind  has  been  made,  it  should  be  cor- 
rected by  an  appropriate  change  in  the  pro- 
ceedings, if  a  correction  is  desired.  We  do 
not  hold  that  a  failure  to  object  to  the  juris- 
diction of  a  court  will  confer  jurisdiction, 
nor  that  a  court  can  determine  on  its  merits 
a  cause  where  it  hat  no  jurisdiction  of  the 
subject-matter  of  the  litigation.  But  district 
courts  of  this  state  have  both  law  and  equity 
jurisdiction.  Courts  of  equity  frequently 
grant  relief  which  might  have  been  obtained 
at  law,  as,  in  some  cases  where  jurisdiction 
has  been  acquired  for  certain  purposes,  it 
will  be  retained  after  those  purposes  have 
been  accomplished,  to  prevent  vexatious  and 
unnecessary  delays,  to  simplify  the  proceed- 
ings, and  to  grant  complete  relief.  It  may 
be  that  the  plaintiffs  in  this  case  could  have 
successfully  defended  in  actions  founded  on 
their  deposit  notes,  but  they  allege  fraud- 
ulent practices  on  the  part  of  the  company  to 
procure  such  notes,  and  courts  of  equity  have 
power  to  set  aside  contracts  procured  by 
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fraud.  The  plafntlffs  alle^  that  the  assess- 
meots  in  question  were  illegal  for  various 
reasons,  and  courts  of  equity  have  power,  in 
proper  cases,  to  restrain  attempts  to  collect 
illegal  claims  and  the  instituting  of  veza- 
tious  and  useless  litigation.  The  plaintiffs 
show  an  interest  in  the  affairs  and  property 
of  tlie  company,  and  claim  that  its  guaranty 
fund  shall  be  resorted  to  before  the  assess- 
ments in  question  are  enforced,  and  ask  that 
an  assessment  on  account  of  the  guaranty 
fund  be  made.  It  is  clear  that  the  petition 
of  the  plaintiffs  showed  an  apparent  right 
to  relief  which  a  court  of  law  could  have 
granted,  and  which,  especially  in  the  absence 
of  objection,  authorized  the  district  court, 
as  a  court  of  equity,  to  hear  and  determine 
the  cause.  MeVep  v.  lianatt,  80  Iowa,  185; 
Gould  V.  Burto,  61  Iowa,  47;  O'Brien  v. 
Putney,  65  Iowa,  295;  Tucd  v.  Tugel,  88 
Iowa,  850 ;  Van  Orman  v.  lierriU,  27  Iowa, 
480.  See  also  Nilee  v.  WiUiams,  24  Conn. 
279 ;  Bine  v.  Ifeuf  Baven,  40  Conn.  478 ;  Tubb 
V.  Fort,  58  Ala.  277 ;  1  Beach,  Mod.  £q.  Jur. 
6  4;  1  Dan.  Ch.  Pr.  p.  650.  note  8;  1  Pom. 
£q.  Jur.  g§  129,  180.  We  are  aware  that 
in  Keokuk  ds  If.  W.  R  Ch.  v.  Donnell,  TI 
Iowa,  225,  it  was  said  that  **  in  the  absence 
•f  any  pleading  raising  the  objection  based 
upon  the  want  of  Jurisdiction  by  reason  of 
the  fact  that  there  fa  a  plain,  adequate,  and 
complete  remedy  at  law,  or  the  absence  of 
objection  in  any  form  based  upon  this  fact, 
this  court  will  itself,  sua  wponte,  raise  the 
objection. "  But  what  was  thus  said  was  not 
applicable  to  any  question  presented  by  the 
record  in  the  case,  and  must  not  be  regarded 
as  authority.  We  do  not  decide  that  the  re- 
lief to  which  the  petition  shows  the  plain- 
tiffs to  be  entitled  could  have  been  obtained 
at  law,  but  conclude  that,  even  if  it  could 
have  been  thus  obtained,  the  objections  now 
made  to  the  jurisdiction  of  this' court  to  de- 
termine the  case  on  its  merits  cannot  be  sus- 
tained, for  the  reasons  shown. 

2.  The  appellees  affirm,  and  the  appellants 
deny,  that  this  action  may  be  maintained, 
not  merely  for  the  plaintiffs,  but  also  for 
the  benefit  of  other  policy  holders  whose  in- 
terests in  the  matters  in  litigation  are  like 
those  of  the  plaintiffs.  Section  2549  of  the 
Code  is  as  follows :  "  When  the  question  is 
one  of  a  common  or  general  interest  to  many 
persons,  or  when  the  parties  are  verv  numer- 
ous and  it  is  impracticable  to  bring  them 
all  before  the  court,  one  or  more  may  sue  or 
defend  for  the  benefit  of  the  whole."  The 
majority  are  of  the  opinion  and  hold  that 
the  plaintiffs  have  brought  themselves  within 
the  provisions  of  that  section,  and  that  this 
action  is  not  only  for  the  benefit  of  the  per- 
sons named  as  plaintiffs,  but  also  for  the 
benefit  of  all  policy  holders  unnamed,  whose 
interests  in  tiie  matters  in  controversy  are 
similar  to  those  of  the  plaintiffs  named.  The 
writer  does  not  express  any  opinion  in  re- 

frard  to  that  question,  for  &e  reason  that  it 
s  his  judgment  that  the  relief  granted  by 
the  district  court  was  limited  to^the  plain 
tiffs  named,  and  they  do  not  appeal. 

8.  It  is  important  to  determine  the  author- 
ity under  which  the  company  was  organized, 
and  its  powers  with  respect  to  the  ousiness 
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it  attempted  to  transact.  The  appellees  con- 
tend that  it  was  not  a  mutual  but  a  stock 
company ;  while  the  appellants  insist  Uiat  it 
was  a  mutual  companv,  organized  to  trans- 
act business  autliorizea  by  §  1150,  under  the 
provisions  of  chap.  1  of  title  9  of  the  Code. 
All  parties  agree  that  it  was  not  orcranized 
as  a  mutual  company,  as  provided  by  ^  1122- 
1125,  inclusive,  which  are  a  oart  of  chap.  4 
of  title  9  of  the  Code.  Section  1160  is  of 
the  same  chapter,  and  contains  the  follow- 
ing: "Nothing  in  this  chapter  shall  be  so 
construed  as  to  prevent  any  number  of  per- 
sons from  making  mutual  pledges  and  giv- 
ing valid  obligations  to  each  other  for  their 
own  insurance  from  loss  by  fire,  or  death,  or 
loss  or  damage  by  tornadoes,  lightning,  hail- 
storms, cyclones  or  wind-storms,  but  such 
associations  of  persons  shall  in  no  case  insure 
any  property  not  owned  by  one  of  their  own 
number,  except  such  school  houses  and  church 
buildings  as  the  said  companies  deem  proper 
to  insure  within  the  territory  where  they  do 
business ;  .  .  •  nor  shall  the  provisions 
of  this  chapter  be  applicable  to  such  as- 
sociations or  companies.  .  .  .  And  such 
companies  organized  under  this  action  shall 
pay  the  same  fees  for  annual  reports  as  an 
now  paid  for  stock  companies,  but  such  as- 
sociations or  companies  shall  receive  no  pre- 
miums nor  make  any  dividends ;  but  the  word 
'premiums*  herein  shall  not  be  construed  to 
mean  policy  and  survey  fees,  nor  the  necea^ 
sary  expenses  of  such  companies. "  This  sec- 
tion authorizes  the  orranization  of  mutual 
insurance  companies  which  shall  not  be  sub- 
ject to  other  provisions  of  the  chapter  in 
which  it  is  found.  See  State,  Auditor,  v. 
Iowa  Mut.  Aid  A»ao.  69  Iowa,  188.  Section 
1058  of  the  Code  authorizes  the  incorporation 
of  any  number  of  people  for  the  transaction 
of  any  lawful  business,  and  following  sec- 
tions of  the  same  chapter  prescribe  the  method 
of  organization  and  the  powers  and  liabili- 
ties of  such  corporations.  The  articles  of  in- 
corporation of  the  defendant  company  recite 
that  the  persons  therein  named  ''do  hereby 
form  an  association  under  the  laws  of  Iowa 
for  the  purpose  of  mutual  insurance  upon  our 
property  and  that  of  all  other  persons  who 
may  become  members  of  this  association  by 
the  giving  of  mutual  pledges  thereon;"  that 
"the  general  nature  of  the  business  to  be 
transacted  by  the  association  shall  be  the  in- 
surance of  the  property  of  its  members  against 
loss  or  damage  by  fire,  lightning,  cvclone, 
tornado,  or  wind  storms;"  that  "the  fund  of 
the  association  for  the  payment  of  insuranoa 
losses,  and  the  necessary  expenses  thereof, 
shall  consist  exclusively  of  money  raised  by 
assessment  on  mutual  pledges  given  by  tho 
members  for  their  insurance.  Such  assess- 
ments shall  be  made  onlv  by  the  directors  or 
executive  committee,  and  msy  be  limited  by 
the  by-laws,  and  shall  always  be  apportioned 
pro  rata  among  the  members  insured :  that 
"all  persons  insuring  in  this  association  shall 
be  members  thereof  during  the  period  of  their 
insurance,  and  no  longer,  and  the  charges 
for  such  insurance  and  membership  shall  be 
regulated  by  the  board  of  directors  of  the 
association."  The  articles  were  duly  signed 
and  acknowledged  by  the  incorporators,  and 
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-were  recorded  in  the  oiSoe  ot  the  recorder  of 
Blackhawk  county,  and  in  the  office  of  the 
secretary  of  state,  and  a  notice  of  the  incor- 
poration was  duly  published.  By-laws  were 
adopted,  and  the  requirements  of  chapter  1  of 
title  9  of  the  Code  in  regard  to  the  organiza- 
tion of  corporations  seem  to  ha?e  been  fully 
complied  with. 

It  is  claimed,  however,  that  certain  pro- 
Tlsions  of  tiie  articles  of  incorporation  and  by- 
laws make  the  corporation  a  stock,  and  not  a 
mutual,  company.  Those  provisions  relate 
to  the  guaranty  fund,  and  to  the  privileges 
and  duties  of  the  guarantors.  The  articles 
of  incorporation  provide  that  the  affairs  of 
the  aflsociation  shall  be  conducted  by  a  board 
of  directors,  who  shall  be  chosen  by  the 
guarantors  or  shareholders  from  among  their 
members ;  that  the  guaranty  fund  shall  not 
exceed  $50,000,  and  shall  consist  of  shares 
of  $100  each,  transferable  among  the  mem- 
ben  upon  the  books  of  the  association,  and 
not  otherwise ;  that  the  fund  may  be  increased 
by  vote  of  two  thirds  of  the  holdere  thereof 
at  any  regular  meeting,  and  that  each  share 
shall  be  entitled  to  one  vote  upon  all  ques- 
tions affecting  the  interests  of  the  associa- 
tion ;  that  the  articles  of  incorporation  **  may 
be  amended  at  any  regular  or  called  meeting 
of  the  shareholders  by  two- thirds  vote  there- 
of. "  Article  7  relates  to  the  guaranty  fund, 
and  is  as  follows:  *'The  said  fund  shall  be 
secured  by  the  obligations  of  the  holders  there- 
of, to  be  known  as  'fund*  or  'guaranty, '  in 
such  form  as  the  directors  shall  approve,  and 
shall  be  subject  to  assessment  by  the  board 
of  directors,  not  exceeding  10  per  cent  in 
any  six  months,  for  the  purpose  of  meeting 
losses  and  expenses  for  which  the  association 
may  be  liable  on  its  certificates  of  insurance, 
but  only  when  there  is  not  sufficient  money 
raised  mm  assessments  or  pledges  of  mem- 
bers to  pay  such  losses  when  due;  and  all 
moneys  so  psid  from  the  guaranty  or  obli- 
l^ation  fund  shall  be  regarded  as  advance- 
ment, which  shall  be  repaid  from  the  funds 
of  the  association  as  may  be  ordered  by  the 
directors."  Article  8  exempts  the  private 
property  of  members  and  the  subscribers  to 
the  guaranty  fund  from  the  corporate  debts, 
''except  to  the  extent  of  their  respective  ob- 
ligations to  the  association  on  account  of 
such  subscriptions."  And  article  9  requires 
the  directors  to  elect  from  their  own  number 
or  from  the  guarantors  a  president,  a  vice 
president,  secretary,  treasurer,  and  executive 
committee.  The  oy-laws  are  in  harmony 
with  the  articles  of  incorporation  with  re- 
spect to  the  guarantors  and  the  guaranty 
fund,  and  provide  that  the  fund  shall  not  be 
liable  to  assessment  for  the  payment  of  in- 
surance losses,  **  except  in  emergency  and  by 
majority  vote  of  the  directors."  We  do  not 
think  these  provisions  are  sufficient  to  estab- 
lish the  character  of  the  corporation  as  a  stock 
rather  tlum  a  mutual  insurance  company. 
The  guaranty  fund  was  not  designed  to  be 
any  part  of  the  working  capital  of  the  com- 
pany, but  was  to  be  drawn  upon  only  in  case 
of  emergency,  when  the  money  raised  from 
assessments  should  be  insufficient  to  pay 
losses  when  due;  and  all  money  obtained 
from  the  guaranty  fund  was  to  be  regarded 
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as  a  mere  temporary  advancement  or  loan,  to 
be  refunded  on  the  order  of  the  directors.  It 
was  held  in  Berry  v.  Andutr  MtU.  F,  /ns. 
Oa,  (Iowa)  62  N.  W.  681,  that  it  is  not  un- 
lawful  for  a  mutual  insurance  company  to 
provide  a  guaranty  fund  by  means  like  thoso 
adopted  in  this  case.  The  company  under  con* 
sideration  in  the  B^rry  Case  was  organized  un« 
der  chapter  4  of  title  9  of  the  Code ;  but  much 
that  was  said  in  that  case  and  the  conclusion 
reached  in  regard  to  such  a  fund  are  applic- 
able in  this  case.  The  articles  of  incorpora- 
tion of  the  defendant  company  show  that  its 
object  is  to  do  a  mutual  insurance  business, 
insuring  only  the  property  of  its  members. 
The  articles  contain  no  authority  to  insure 
the  property  of  anyone  who  is  not  a  member. 
Whether  the  provisions  which  are  designed 
to  give  the  subscribers  to  the  guaranty  lund 
absolute  control  of  the  corporation  are  valid 
we  need  not  determine.  iXo  objection  ap- 
pears to  have  been  made  prior  to  the  com- 
mencement of  this  action  to  their  enforce- 
ment, and,  if  invalid,  the  legal  existence  of 
the  company  and  the  obligations  of  the  plain- 
tiffs on  their  deposit  notes  are  not  thereby 
impaired.  We  conclude  that  the  company 
was  organized  under  the  provisions  of  chap- 
ter 1  of  title  9  of  the  Code,  to  insure  the  prop- 
erty of  its  members  on  the  mutual  plan,  as 
authorized  by  ^  1160  of  the  Code,  and  that  it 
cannot  be  regarded  in  any  sense  as  a  stock 
company. 

4.  It  is  claimed  by  the  appellees  that  their 
deposit  notes  are  not  collectible,  because  they 
do  not  state  on  Uieir  face  that  they  were  taken 
for  insurance,  as  required  by  §  1146  of  the 
Code.  If  we  understand  the  record,  it  shows 
that  the  notes  in  question  recite  that  tbey 
were  given  in  consideration  of  a  policy  of  in- 
surance, which  is  described ;  but,  if  this  were 
not  so,  the  notes  would  not  be  invalid  on  that 
ground,  for  the  reason  that  the  section  speci- 
fled  is  a  part  of  chapter  4  of  title  9  of  the  Code, 
and  therefore  is  not  applicable  in  this  case. 

5.  It  is  claimed  by  the  appellants  that  the 
cash  policies  were  not  issued  on  the  stock 
plan,  but  were  a  part  of  the  mutual  insur- 
ance business  which  the  company  was  author- 
ized to  do.  It  is  said,  in  effect,  that  the  chief 
difference  between  the  holders  of  the  cash 
and  the  assessment  policies  is  that  the  former 
pay  in  advance  what  the  latter  pay  as  as- 
sessed, and  that  it  would  be  grossly  unjust 
to  hold  that  the  policy  holders,  having  the 
benefit  of  time  in  which  to  make  payments, 
cannot  be  compelled  to  contribute  for  the  pay* 
ment  of  the  losses  sustained  by  those  paying 
in  full  for  their  policies  when  issued.  As 
we  have  seen,  the  company  was  authorized 
by  its  articles  of  incorporation  and  by  §  1160 
of  the  Code  to  insure  the  property  of  its 
members  only.  The  funds  for  the  payment 
of  its  losses  and  expenses  were  to  consist  ex- 
clusively of  moneys  "raised  by  assessment 
on  mutual  pledges  given  by  the  members  for 
their  insurance,"  provision  being  made  for 
borrowing  temporarily  from  the  guaranty 
fund.  The  bylaws  provide  for  the  acquir- 
ing of  membership  as  follows :  ''Every  per- 
son wishing  to  become  a  member  of  this  as- 
sociation shall,  previously  to  being  insured, 
deposit  his  application,  together  with  hi  a 
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inutual  obligation  or  pledge,  upon  which  he 
•hall  pay per  cent,  which  shall  be  in- 
dorsed thereon  at  date  of  the  policy ;  and,  if 
said  application  and  obligation  be  approved 
by  the  directors  or  executive  committee,  the 
policy  of  insurance  shall  bear  date  at  noon. 
Unless  otherwise  directed  b^  the  applicant. " 
It  is  true  that  one  of  the  articles  of  incorpora- 
tion states  that  ''all  persons  insuring  in  this 
association  shall  be  members  thereof  during 
the  period  of  their  insurance,  and  no  longer ; 
but  this  cannot  be  construed  to  create  a  mem- 
bership excepting  as  authorized  by  the  stat- 
ute and  by  the  articles  of  incorporation.    The 
company  could  not  have  transacted  business 
on  boih  the  stock  and  the  mutual  plan.     We 
have  found  that  it  was  empowered  to  transact 
the  business  authorized  by  g  1180  of  the  Code, 
and  tiiat  permits  insurance  on  the  mutual 
plan  only ;  but,  if  the  business  of  the  com- 
pany were  not  ffoverned  by  that  section,  it 
would  fall  within  the  provision  of  the  other 
sections  of  the  same  chapter,  and  among  them 
is  g  1159,  which  prohibits  companies  organ- 
ized upon  the  mutual  plan  to  take  risks  upon 
the  stock  plan,  and  also  prohibits  companies 
organized  upon  the  stock  plan  to  do  business 
upon  the  plan  of  a  mutual  insurance  com- 
pany.    An  examination  of  the  policies  is- 
sued by  the  defendant  company  shows  that 
the  assessment  policies  were  issued  on  the  ap- 
plication  of  the  persons  who  desired  the  insur- 
ance, and  that  appended  to  each  application 
was  an  obligation  by  which  the  applicant 
promised  to  pay  to  the  com  pan  v  a  specified 
•urn  of  money  at  such  time  and  in  buch  in- 
•talments,  not  exceeding  one  sixth  of  the 
gross  amount  in  any  one  year,  as  the  direct- 
ors of  the  company  should  assess  and  order. 
When  the  policy  was  issued  on  such  an  ap- 
plication, the  insured  became  a  member  of 
the  company  by  virtue  of  its  articles  of  in- 
corporation and  the  statute  which  authorized 
them.     Provision  was  made  in  the  by- laws 
of  the  company  and  in  the  policies  for  the 
cancelation  of  the  policies  and  the  surrender 
of  the  obligation  of  the  insured  upon  the  pay- 
ment of  all  sums  for  which  they  were  liable. 
The  assured  under  a  cash  policy  was  not  re- 
quired to  sign  an  application  nor  an  under- 
taking of  any  kind.     The  policy  he  received 
provided  for  its  cancelation  and  a  refund  of 
the  premium  received,  after  deducting  there- 
from the  short  rates,  and  also  provided  that 
in  case  the  policy  had  l>een  in  force  one  year 
or  in  case  of  its  cancelation  by  the  company, 
the  assured  should  be  entitled  to  a  propor- 
tionate share  of  the  benefits  of  the  company 
during  the  time  his  policy  should  have  been 
in  force,  but  a  cancelation  by  him  forfeited 
his  right  to  dividends.     Some  reliance  is 
placed  upon  the  last  provision,  but  it  is  in 
violation  of  §  1160  of  the  Code,  which  pro- 
hibits the  payment  of  dividends  by  com- 
panies organized  under  it.     A  section  of  the 
oy-laws  provides  that  ''the  association  will 
make  insurance  for  the  term  not  exceeding 
six  years,  and  the  amount  to  be  deposited  in 
cash  and  obliiration  for  the  insurance  of  any 
buildings  or  other  property  shall    be  ac- 
cording to  the  hazard  of  such  risk,  and  all 
circumstances  affectinc    such   risk."      The 
deposit  in  cash  referred  to  is  that  part  of  the 
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obligation  which  was  to  oe  collected  in  ad- 
vance. The  company,  in  issuing  assessment 
policies,  required  the  payment  of  one  asse^- 
ment  when  the  policy  was  issued.  That 
practice  was  authorized  by  the  section  of  tbe 
by-laws  quoted,  and  was  important  ami 
proper  to  provide  funds  for  the  current  neces- 
sities of  the  company,  and  to  prevent  insur- 
ing property  without  compensation,  and  was 
not  a  violation  of  the  law  which  required  it 
to  do  a  mutual  business.  The  obligation  of 
the  assured  remained  subject  to  assessment, 
and  the  mutuality  of  the  pledges  of  the  hold- 
ers of  the  assessment  policies  was  not  in  any 
manner  affected  by  the  payment  of  the  first 
assessment. 

Whether  money  might  be  deposited  as  a 
pledge  under  ^  1100  of  the  Coiie  is  a  question 
we  need  not  determine,  for  the  reason  that 
neither  the  articles  of  incorporation  and  the 
by-laws  of  the  company  nor  its  practice  war- 
rant the  claim  that  the  cash  payments  were 
designed  to  be  mere  pledges.  I'here  was  do 
pretense  that  the  money  so  paid  was  to  be 
drawn  upon  from  time  to  time  by  means  of 
assessments,  and  that  the  portion,  if  any, 
remaining  at  the  end  of  the  term  of  insurance, 
was  to  iSd  refunded.  Tiie  payments  wert 
absolute,  without  condition,  excepting  in 
case  of  cancelation.  We  conclude  that  the 
cash  policies  were  issued  on  the  stock  plan, 
and  therefore  without  authority. 

6.  The  fraud  with  which  the  oompanj  is 
charged  in  procuring  the  deposit  notes  in 
question  is  alleged  to  have  been  committed 
substantially  as  follows :    In  February,  1887, 
James  P.  Sherman  published  a  notice  to  th« 
efifect  that  he  and  his  associates  would  or- 
ganize the  company,  and  that  **the  guaranty 
fund  or  capital  stock  shall  not  exceed  the 
sum  of  $50,000,  which  shall  be  paid  as  or- 
dered by  the  directors  and  as  required  in  said 
articles  and  by- laws.  **     The  articles  of  in- 
corporation we  have  already  considered  wers 
adopted,  and  the  company  was  organized. 
A  notice  of   incorporation    was  published, 
which  contained  the  following:    **The  said 
corporation,  by  its  articles  of  incorporation 
and  by- laws,  authorizes  and  provides  for  a 
guaranty  fund,  not  to  exceed '$-50. 000,  con- 
sisting of  limited  individual  pledges  made 
by  certain  of  the   incorporators  and  other 
members,  which  shall  be  paid  as  ordered  by 
the  directors  and  as  required  in  said  articles 
and  by-laws. '^     The  notice  and  articles  de- 
scribed the  business  of  the  corporation  as  that 
of  a  mutual  company.      Circulars,  folders, 
and  other  advertisements  were  issued  by  the 
company,  which  contained  various  represen- 
tations calculated  to  inspire  contldenoe  in  the 
plans  and  methods  of  tiie  company,  and  stated 
that  the  guaranty  fund  was  pledged  to  the 
prompt  payment  of  the   losses  should   the 
funds  from  the  assessments  be  inadequate, 
thus  affording  double  security  to  policy  hold- 
ers.     The  guaranty  fund  was  always  de- 
scribed as  a  part  of  the  assets  of  the  company, 
and  sometimes  as  permanent  and  as  designed 
to  protect  policy  holders  against  an  assess- 
ment of  more  than  one  sixth  of  the  amount 
of  their  deposit  notes  in  any  one  year.     There 
were  also  representations  to  the  effect  that 
the  company  was  a  corporation  of  this  state. 
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composed  of  people  who  resided  in  it,  and 
4hat  it  was  designed  to  transact  business  only 
In  this  state.  Other  claims  were  also  made, 
^hich  are  shown  to  have  been  well  founded. 
We  do  not  think  the  al leered  fraud  on 
the  part  of  the  company  furnishes  sufficient 
^^round  upon  which  to  relieve  the  plaintiffs 
Trom  liability  on  their  deposit  notes.  They 
Icnew  that  the  company  claimed  to  do  busi- 
ness on  the  mutual  plan,  and,  when  thev 
^ave  their  obligations  and  received  their  poli- 
•cies,  they  became  members  of  it.  It  is  well 
settled  that  the  members  of  a  mutual  insur- 
ance company  are  presumed  to  have  knowl- 
•edge  of  its  articles  of  incorporation  and  by- 
laws. EMa  V.  lawa  Mut.  Ben.  A$ao.  82  Iowa, 
lid,  11  L.  R.  A.  299;  Walsh  v.  jEtna  L.  Iru. 
Co.  80  Iowa,  144,  6  Am.  Rep.  664 ;  Simeral 
V.  Dubuque  Mut.  F.  Ira.  Go.  18  Iowa,  819. 
fiee  also  Lucas  v.  WJiits  Line  Transfer  Ch, 
70  Iowa,  546,  59  Am.  Rep.  449;  May.  Ins. 
^  552 ;  2  Wood,  Ins.  g  538.  The  articles  of 
incorporation  and  by-laws  showed  conclu- 
•ively  that  the  guaranty  fund  was  not  de- 
signed to  relieve  the  makers  of  deposit  notes 
from  the  assessments  to  which  they  were  lia- 
ble by  their  terms,  and  there  was  nothing  in 
the  representations  of  which  they  complain 
which  could  have  misled  them  to  their  preju- 
•dice.  Many  of  them  were  mere  expressions 
of  belief  or  opinion,  and  should  have  been 
treated  as  such  by  the  plaintiffs  if  they  knew 
of  them.  The  notice  published  by  James  P. 
Sherman  was  not  required  by  law.  The  no- 
tice of  incorporation  stated  that  the  guaranty 
fund  consisted  of  limited  individual  pledges, 
«nd  as  to  that  was  of  a  nature  to  provoke  in- 
•quiry.  Very  few  of  the  false  representations 
«re  shown  to  have  influenced  the  plaintiffs 
•or  to  have  been  known  by  them.  They  had 
constructive  knowledge,  at  least,  of  the  pro- 
Tisions  contained  in  the  articles  of  incorpora- 
tion and  by-laws  in  regard  to  the  funds  which 
were  to  be  used  in  the  payment  of  expenses 
«nd  losses,  and  they  had  actual  knowledge 
of  the  obligations  they  signed.  Most  of  the 
Tepresentations  in  regard  to  the  guaranty  fund 
^were  in  face  true,  and  it  had  an  existence  in 
the  form  of  the  obligation  of  the  subscribers 
to  it  when  the  policies  of  the  plaintiff  were 
issued,  and  until  the  day  of  the  assignment. 
The  plaintiffs  had  no  reason  to  believe  that 
the  guaranty  fund  would  be  used  to  relieve 
them  permanently  from  any  part  of  the  as- 
sessments to  which  their  obligations  made 
them  liable,  and  they  liave  no  just  ground 
lor  complaint  if  they  are  not  required  to  pay 
more  money  in  any  year,  nor  to  pay  more  in 
the  aggregate  than  their  contracts  warrant. 
The  provisions  in  the  subscription  to  the 

fuaranty  fund  for  the  termination  of  the  lia- 
ility  of  the  guarantors  may  not  have  been 
known  to  the  plaintiffs,  and  they  are  not 
•shown  to  be  chargeable  with  knowledge  of 
it,  but  that  provision  in  no  manner  affects 
their  liability  on  the  deposit  notes  in  ques- 
tion. It  may  be  that  representations  made 
^y  officers  and  agents  of  the  company  to 
some  of  the  plaintiffs,  and  statements  con- 
tained in  some  of  the  advertising  matter  cir- 
onlated  in  its  interests,  if  relied  upon  by 
them,  would  have  authorized  a  court  of  equi- 
ty to  cancel  their    contracts  on  tlie  grounii 
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of  fraud,  upon  a  showing  that  the  plaintiffs 
were  in  fact  ignorant  of  the  actual  contents 
of  the  articles  of  incorporation  and  of  the 
contents  of  the  by-laws  and  of  the  condition 
of  the  guaranty  fund,  had  timely  applica- 
tion for'that  relief  been  made.  It  is  evident 
that  the  security  to  the  assured  for  loss  he 
should  sustain,  and  the  value  of  his  policy, 
would  have  been  |^reater  had  there  been  a 
guaranty  fund  which  was  available  at  all 
times  when  the  money  from  assessments  waa 
insufficient  to  pay  losses,  and  which  could 
not  have  been  destroyed  at  the  option  of  the 
guarantors  even  after  a  teim  of  years.  But 
the  plaintiffs  have  had  the  benefit  of  the  in- 
surance during  the  time  for  which  they  are 
sought  to  be  held  liable,  and  have  not  been 
prejudiced  by  the  fraud  of  which  they  com- 

f»lain.  It  would  be  unjust  to  their  associates 
n  the  company,  who  necessarily  relied  upon 
their  obligations,  aa  well  aa  those  of  the 
other  members,  for  security,  to  deprive  them 
of  it,  — esoecially  in  view  of  the  fact  that  the 

F»]ain tiffs  did  not  ask  to  be  relieved  from 
iabilitv  until  the  company  had  ceased  to 
do  business  and  had  assigned  its  property 
for  the  benefit  of  creditors. 

7.  It  is  claimed  that  the  plaintiffs  have 
shared  the  benefits  which  inured  to  the  com- 
pany from  the  business  which  was  conducted 
on  the  stock  plan,  and  that  it  would  be 
equitable  to  require  them  to  aid  in  paying 
the  losses  sustained  under  cash  policies. 
There  is  nothirg  in  the  record  to  show  which 
class  of  policy  Holders  was  most  benefited  by 
the  doing  of  business  on  both  the  stock  and 
mutual  plans.  The  money  received  from  all 
the  business  transacted  appears  to  have  been 
used  as  a  common  fund  from  which  to  pay 
expenses,  and  also  losses,  without  regard  to 
the  kind  of  pol  icy  under  which  they  occurred. 
The  cash  policies  were  issued  largely  on  prop- 
erty outside  the  state  for  short  terms.  Which 
kind  of  insurance  produced  the  largest  rev- 
enue, and  which  had  the  most  losses,  are 
facts  not  shown.  It  is  certain  that  some  of 
the  plaintiffs  knew  the  companv  was  issu- 
ing Dolicies  for  cash  oremiums.  out  they  do 
not  appear  to  have  been  responsible  for  that 
plan  of  doing  business,  and  did  nothing 
which  should  estop  them  to  deny  liability 
on  account  of  the  business  so  done.  We 
have  found  that  it  was  not  authorized,  and 
that  the  plaintiffs  should  not  be  compelled 
to  contribute  to  pay  the  losses  sustained  by  it. 

8.  The  appellees  have  urged  various  ob- 
jections to  the  organization  and  proceedings 
of  the  company,  and  the  validity  of  the  as- 
signment and  assessment,  which  appear  to 
have  been  of.  minor  importance.  Some  of 
them  relate  to  a  failure  to  observe  a  part 
of  the  requirements  of  chap.  4  of  title  9  of 
the  Code,  and  are  disposed  of  by  what  we 
have  already  said,  and  others  do  not  appear 
to  have  any  foundation  in  the  record. 

It  is  claimed  that  the  by-laws  were  not 
properly  adopted.  The  records  of  the  pro- 
ceeaings  of  the  company  are  shown  to  be  in- 
complete, but  it  appears  that  by-laws  were 
published,  and  in  all  respects  treated  by  the 
company  and  Its  ofiicers  as  in  force.  We 
Snd  no  reason  to  conclude  that  they  were 
not  properly  adopted. 
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The  claim  that  the  assf^ment  was  fraud- 
aleDt,  and  that  the  company  was  not  insolv- 
ent when  it  was  made,  is  not  supported  by 
the  evidence.  The  guaranty  fund  was  not, 
strictly  speaking,  assets  of  the  company  for 
the  purpcMBe  of  determining  its  solvency,  and 
would  not  have  been  had  the  subscribers  not 
terminated  their  liability,  for  the  reason 
that  the  company  was  required  to  refund  all 
money  obtained  from  it.  It  is  clear  that  the 
company  was  insolvent  when  the  assignment 
was  made,  and  that  it  was  made  in  good 
faith,  for  a  sufficient  cause. 

The  insolvency  of  the  companv  and  its  as- 
signment for  the  benefit  of  creditors  did  not 
have  the  effect  to  terminate  the  obligation 
of  the  plaintiffs  to  contribute  to  the  payment 
of  losses  which  had  occurred  prior  to  the  as- 
signment. On  the  contrary,  their  liability 
to  pay  assessments  made  to  meet  such  losses 
and  expenses  remained  unimpaired,  for  the 
reason  that  until  that  time  the  contract  of 
insurance  was  in  all  respects  in  force.  See 
Iowa  State  Int.  Co.  v.  Prostee,  11  Iowa,  115 ; 
Oom.  V.  Masiaehuutts  Mttt.  F.  ln$.  0^.  112 
Mass.  120 ;  Doane  v.  MUlinXU  Mut.  M.  dh  F, 
In$,  Oo.  48  N.  J.  £q.  681 ;  May,  Ins.  gg  698, 
694. 

The  articles  of  incorporation  and  by-laws 
do  not  require  that  notice  of  assessments  be 
given  before  they  are  made,  and  no  notice  of 
that  kind  was  required  to  be  given  by  the 
court.  Bee  Wardle  v.  (himming9,  86  Mich. 
896 ;  May,  Ins.  g  598. 

9.  Our  conclusion  is  that  the  deposit  notes 
of  the  plaintiffs  are  valid  obligations  sub- 
ject to  assessment  for  losses  covered  by  as- 
sessment policies  which  occurred  prior  to 
the  assignment  of  the  company  for  tne  bene- 
fit of  creditors,  and  for  expenses,  but  that  the 
assessments  can  be  made  and  collected  only 
according  to  the  terms  of  the  obligations. 
By  the  statutes  of  this  state,  the  assTj^nee  is 
at  all  times  subject  to  the  order  and  super- 
vision of  the  proper  court  and  judge,  and, 
subiect  to  such  order  and  supervision,  has 
as  full  power  and  authority  to  receive,  sue 
for,  and  recover  property  of  the  estate  of* 
the  assignor,  and  to  dispose  of  it  as  the  latter 
had  at  the  time  of  the  assignment.  Code, 
fiS  2128,  2127.  The  power  of  the  assignor 
to  control  and  dispose  of  the  property  signed 
is  transferred  by  assignment  to  the  assignee, 
subject  to  the  order  and  supervision  of  the 
court  and  judge,  and  subject  to  the  regula- 
tiona  prescribed  by  law.     It  is  therefore 


proper  for  the  court  to  ascertain  what 
ments  are  required,  and  to  order  them  madi- 
as needed  and  as  authorized  by  the  obliga- 
tions assessed.    The  assessment  made  by  tbrn- 
court  in  May,  1891,   was  on  an  erroneous 
basis,  and  was  therefore  properly  set  aside ; 
but  the  court  below  erred  in  deciding  that 
obligations  of  the  plaintiffs  to  be  void,  and 
that  they  be  canceled,  and  in  enjoining  all 
attempts  to  collect,  enforce,  or  transfer  them. 
The  petition  did  not  ask  relief  in  regard  to 
the  assessment  made  by  the  board  of  director*, 
in  September,  1891,  and  the  court  therefore 
erred  in  setting  it  aside,  although  we  do  not 
hold  that  it  was  legal.     The  cause  will  be- 
remanded,   with  directions  to  the  district- 
court  to  proceed  in  harmony  with  this  opin- 
ion. 
.  The  deeree  rendered  hyitU  reversed, 

Gran^r*  J. : 

I  concur  in  the  conclusions  In  this  case, 
but  I  do  not  wish  to  be  understood  as  con- 
curring in  a  holding,  under  g  2549,  that  a. 
party  may  appear  for  another  having  similar 
interests.  unlesiB  such  appearance  Is  in  aom» 
way  authorized. 

Kinnet  J.,  dissenting: 

I  cannot  concur  in  tne  result  reached  iik. 
this  case,  nor  am  I  content  with  the  view  of 
the  sixth  division  of  the  opinion  touching- 
the  question  of  the  fraud  practiced  upon 
plaintiffs.  The  question  is  there  treated  a»> 
thoueh  the  fraud  pleaded  and  relied  upoa 
to  avoid  the  obligations  of  plaintiff^  have- 
been  practiced  upon  them  after  they  in  fact 
became  members  of  the  company.  Such  i» 
not  the  case.  The  fraud  relied  upon  wa»> 
prior  to  the  time  they  became  members  of 
the<  company.  It  is  claimed  to  have  been  by^ 
reason  of  tiie  alle|^  fraudulent  represen- 
tations thai  plaintiffs  were  induced  to  be- 
come members  of  the  company.  Now,  as  to* 
such  fraud,  no  presumption  arises  or  obtains- 
that  plaintiffs  had  knowledge  of  the  articles 
and  by-laws,  and  they  are  in  no  manner  con- 
cluded or  bound  thereby ;  therefore  the  case» 
cited  have  no  application.  The  rule  con- 
tended for  by  the  majority  only  applies  a* 
to  fraud  practiced  after  plaintiffs  had  become 
members  of  the  company.  Such  are  not  the 
facts  in  this  case. 

Deemer*  J.,  concurs  with  Ktnnfi,  J.»  im 

what  is  said  regarding  the  sixth  division  of 
the  opinion. 
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STATE  of  Alabama,  ex  rd.  Shirley  BRAGO, 

Appt., 
e. 

G.  P.  ROGERS,  Jr.,  et  al. 
( — 


.Ala.. 


.) 


1.   A  Btatate  reeonstmetlnfl^  or  reform- 
iMMg  an  ezlatlii^  board  of  revenue  is  not 


Invalid  because  Its  title  Is  ''An  Act  to  Brtablisb 
a  Board  of  Re  venue.** 
2.   A  statute  originmX  In  Ibrm  and  iia 
itself   intelligible  and   complete*   al- 

thouffh  in  eome  respeclB  it  modifies  and  obaniree 
exiBtlDff  statutes  which  are  not  recited  at  lenirth. 
does  not  violate  a  ooostitutitlonal   provlaioi^ 
airalost  revivlngr  or  amendingr  a  law  without 
eaaotiDg  or  publlahlnir  It  at  length. 


Nora— The  constitatlonal  requirement  that 
eonrts  shall  be  kept  open  is  considered  also  in 
Union  Cent.  L.  Ins.  Co.  ▼.  Chowninir  (Tez.)  24  L. 
R.  A.  604;  and  a  somewhat  similar  constitutional 
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provision  that  justice  shall  be  administered  freeljr 
and  without  purobaM  is  considered  In  Hendeno» 
y.  State,  Stout  <Ind.)  S4  L.  U.  A.  460. 
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8.  A  stetate  reqairlaff  a  coanty  board 
«r  roTemie  to  aot  in  prlTaAo  wben  paas- 
iDM  OQ  any  olaim  or  awardlnir  a  contraot  does 
not  Tiolate  a  conatitutlonal  proviaioo  (bat  ooum 
nrnat  be  open,  since  in  such  matten  it  is  not  In 
the  ezeroise  of  judioial  power. 

(July  80.  IBHJ 

APPEAL  by  relator  from  a  Jadgment  of  the 
Circuit  Goon  for  Lowndes  Obanty  In  fa- 
▼or  of  defendants  in  a  quo  warranto  proceed* 
Sog  to  determine  defendant's  right  to  act  as  a 
IXMrd  of  revenue  for  Lowndes  County.  Af- 
/frnMcf. 

The  facts  sufficiently  appear  in  tbe  opinion. 

Meum,  Cook  A  €h>raon    for  appellant. 

Met^n,  J.  C.  Riehardson  and  Charleo 
A.  Whittea  for  appellees. 

Brickell*  Cb.  J.,  delivered  tbe  opinion  of 
tbe  court: 

This  was  an  information  in  the  nature  of  a 
quo  warranto,  and  its  real  purpose  is  to  test  the 
fegality  of  tbe  present  organization  of  the  board 
of  revenue  for  tbe  town  of  Lowndes.  Tbe 
board  is  organized  in  conformity  to  tbe  provi- 
sions of  an  act  of  the  last  general  assembly,  en- 
tilled  "An  Act  to  Establish  a  Board  of  Revenue 
for  liOwodes  County,  and  Define  the  Powers 
and  Duties  of  Said  Board  of  Revenue." 
Pampb.  Acts  1894-95,  p.  186.  The  Ist  sec- 
tion declares  tbe  board  of  revenue  for  tbe 
county  shall  be  so  changed  as  to  consist  of  five 
members,  to  be  elected  at  tbe  biennial  election 
for  state  and  county  officers,  and  relieves  the 
Judge  of  probate  from  all  official  connection  wii  b 
tbe  board.  The  2d  section  declares  the 
boaid,as  changed,shall  have  and  continue  in  the 
exercise  of  all  the  powers  and  duties  now  con- 
ferred or  hereafter  to  be  conferred  on  them  by 
law,  and  that  tbe  board  "is  in  nowise  changed 
from  what  it  is  nowji except  as  herein  pro- 
vided. "  Tbe  8d  sectioHi  declares  that  the  four 
members  of  the  board  elidcted  at  the  preceding 
August  election  shall  remain  members,  and  that 
G.  P.  Rogers.  Jr.,  shall  constitute  the  fifth 
member.  The  term  of  office  and  compensation 
b  fixed,  and  vacancies  are  to  be  filled  by  the 
appointment  of  tbe  governor.  The  4tb  section 
requires  tbe  board,  as  changed,  to  hold  its  first 
meeting  on  tbe  23d  of  December,  1894,  at  the 
office  of  tbe  circuit  clerk  of  tbe  county,  and 
fixes  that  as  their  general  place  of  meeting. 
At  such  meetiog,  a  chairman  of  tbe  board  was 
to  be  elected,  boldinf  office  during  the  term 
of  the  board;  vacandes  in  tbe  chairmanship 
to  be  filled  by  tbe  board.  Tbe  5th  section  de- 
clares tbe  clerk  of  the  circuit  court  of  the  county 
clerk  of  tbe  board,  and  prescribes  bis  duties 
and  compensation.  The  6th  section  requires 
ffbe  sessions  of  tbe  board  to  be  held  at  tbe  time 
appointed  by  tbe  existing  law,  and  makes  pro- 
vinon  for  extraordinanr  meetings.  The  7tb 
■action  declares  that  claims  against  tbe  county 
may  be  passed  on,  or  contracts  for  the  pay- 
ment of  monev  entered  into,  only- at  the  regular 
meetings;  and  at  least  three  members  must  con- 
cur in  tbe  allowance  of  a  claim  or  the  making 
of  a  contract.  If  there  be  division,  tbe  clerk 
Is  required,  as  part  of  tbe  proceedings  of  tbe 
boud,  to  record  tbe  vote;  and  the  last  clause 
is:  **Nor  shall  any  claim  be  passed  on,  or  any 
contract  awarded,  save  wben  the  said  board  and 
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their  derk  are  in  private.**  Tbe  8tb  section  re* 
lates  to  tbe  issue  of  warrants  for  the  payment 
of  claims,  the  payment  of  Jury  certificated,  and 
other  matters  not  now  of  importance. 

The  primarv  insisteoce  is  that  the  whole  act 
is  unconstitutional  and  void,  because  ofifeosivo 
to  tbe  clause  of  the  2d  section  of  the  4tb 
article  of  tbe  Constitution,  which,  with  excep- 
tions it  is  not  necessary  to  enumerate,  requirea 
that  '*eacb  law  shall  contain  but  one  subject, 
which  shall  be  dearly  expressed  in  its  title." 
Tbe  unity  of  the  sublect  of  the  act  is  not  and 
could  not  be  doobtea.  The  insistence  is  that 
the  title  does  not  fairly  indicate  or  express  it, — 
that  it  expresses  the  purpose  to  originate  or 
create  a  board  of  revenue,  while  there  is  no 
more  than  a  reconstruction  or  reformation  of 
tbe  existing  board,— and  that,  of  consequence, 
the  title  is  deceptive  and  misleading.  The 
history  and  purposes  of  this  constitutional  man- 
date are  so  well  known  and  understood,  and 
tbe  principles  of  interpretation  which  control 
in  determming  its  application  and  operation 
have  been  tbe  subject  of  such  repeated  judidal 
consideration  and  decision,  that  there  is  no 
room  or  reason  for  further  discussion  or  elu- 
cidation of  them.  In  considering  whether  a 
legislative  enactment  is  violative  of  this  require- 
ment, the  courts  proceed  upon  the  presumption 
which  obtaios  when  considering  whether  any 
other  limitation  of  the  Constitution  has  been 
violated.  Tbe  presumption  is  that  tbe  legis- 
lature bas  not  exceeded  its  powers,  and  uniesa 
it  be  clear  that  there  has  been  a  substantial  de- 
parture from  tbe  Constitution  tbe  validity  of 
the  legislative  act  must  be  supported.  PwpU^ 
Bochuter,  v.  BriggB,  50  N.  7. 658 .  Until  1861, 
in  this  state,  following  tbe  common  law,  the 
title  of  an  act  was  not  considered  a  part  of 
it.  It  did  not  control  the  words  of  tbe  body 
of  the  act,  however  foreign  or  diverse  to  the 
titie  they  may  have  been.  If,  in  themselves,  the 
words  were  ambiguous  or  of  doubtful  im- 
port to  aid  in  their  construction  resort  was  had 
to  the  title.  BartUtt  v.  Marru,  9  Port.  (Ala.) 
266.  Tbe  Constitution  of  1861  was  the  origin 
of  constitutional  requirements  relating  to  the 
titles  of  statutes.  The  words  of  tbe  require- 
ment were:  "Each  law  shall  embrace  but  one 
subject,  which  shall  be  describetl  in  ito  title.'* 
And  in  this  form  it  passed  into  the  Constitution 
of  1865.  The  phraseology  was  changed  by  the 
Constitution  of  1868  to  the  present  form.  The 
difference  in  phraseology  bas  not  caused  any 
change  or  affference  of  construction,  eacb 
clause  being  deemed  significant  of  tbe  same 
purposes,  and  eacb  having  the  same  operation. 
Montgomery  Mut.  Bldg,  db  Loan  Amoo,  v. 
BMnmm,  A  Ala.  416.  In  the  first  of  our  case* 
interpreting  or  construing  this  constitutional 
requirement  (ISs  parU  J\>Uard,  40  Ala.  98), 
it  was  said  by  Walker,  Cb.,  J.:  '*The  Consti- 
tution requires  that  only  one  subject  should  bo 
embraced  and  that  it  should  be  described  in 
the  title.  'Subject'  is  a  verv  indefinite  word. 
A  phrase  may  state  tbe  subject  in  a  very  gen- 
eral or  indefinite  manner,  or  with  minute  par- 
ticularity. The  subiect  of  laws  with  such  title* 
as  tbe  following:  *To  adopt  a  penal  code,'  'To 
adopt  tbe  common  law  of  England  in  part,' 
'To  adopt  a  code  of  laws,'  *To  ratify  tbe  by- 
laws of  a  corporation,' — would  be  expressed 
in  a  very  general  way,  and  very  Uttie  knowi- 
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edge  of  tbe  Bpecific  provisions  of  tbe  laws 
could  be  gleaned  from  tbe  title;  yet  it  would 
ooverlbeless  be  true  that  the  subject  was  de- 
scribed in  tbe  title.  .  .  It  is  impossible 
to  prescribe  any  standard  of  particularity 
for  the  legislature.  The  Constitution  has 
Dot  attempted  to  do  so.  It  exacts  from 
tbe  legislature  an  announcement  in  tbe  title  of 
tbe  subject,  hut  does  not  dictate  any  degree 
of  particularity.  This  is  a  matter  left  to  leids- 
lative  discretion.  .  .  .  Tbe  object  of  the  con- 
stitutional provision  was  to  prevent  deception 
by  tbe  inclusion  in  a  bill  of  matter  incongruous 
with  the  title.  Tbe  evil  contemplated  was  not 
tbe  generality  and  comprehensiveness  of  titles. 
Those  faults  do  not  tend  to  mislead  or  deceive." 
Again:  "The  question  must  always  be, 
whether,  taking  from  tbe  title  tbe  subject,  we 
can  find  anything  in  the  bill  which  cannot  be 
referred  to  that  subject.  If  we  do,  the  law  em- 
braces a  subject  not  described  In  the  title. 
But  this  conclusion  should  never  be  attained 
except  by  argument  characterized  bv  liberality 
of  construction  and  freedom  from  all  nice  ver- 
bal criticism."  Tbe  illustrations  employed  by 
tbe  learned  chief  justice  may  or  may  not  be 
in  all  respects  correct,  but  tho  principle  asserted 
that  the  constitutional  requirement  is  not  di- 
rected against  tbe  generality  and  compreben- 
eiveness  of  titles,  and  that  all  its  purposes  are 
satisfied  when  the  law  has  bat  one  general 
object  which  ia  fairly  indicated  in  its  title, 
underlies  all  our  numerous  decisions  upon  this 
•question.  Because  of  the  generality  and  com- 
prehensiveness of  the  title,  if  the  general  sub- 
ject of  tbe  enactment  is  fairly  indicated,  sen- 
tence of  nullity  has  not  been  pronounced.  It 
48  only  when  matter  foreign  to  or  incongruous 
with  tbe  title  has  been  introduced  that  the  title 
has  been  declared  misleading  and  deceptive, 
snd  the  enactment  pronounced  void.  Nor  is 
It  necessary  that  the  legislature  adopt  that 
which  the  courts  may  regard  as  the  most  ap- 
propriate or  expressive  title.  The  courts  do 
not  subject  tbe  title  to  the  rules  of  a  nice  verbal 
criticism,  or  legislative  action,  as  it  has  been 
properly  said,  would  often  be  frustrated,  with- 
out fulfilling  tbe  intention  of  the  framers  of 
the  Constitution.  It  may  be  conceded  the  title 
of  tbe  present  act  would  be  appropriate  as  the 
title  of  an  act  originating  and  creating  a  board 
of  revenue.  It  is  tbe  title  of  the  act  originating 
and  creating  the  board  of  revenue  for  tbecounty 
of  Lowndes.  Pamph.  AcU  1876-76,  p.  883, 
But  this  does  not  Involve  the  concession  that 
tbe  title  is  so  inappropriate  as  to  offend  the 
Constitution,  when  it  is  employed  as  indicative 
of  the  subject  of  tbe  reconstruction,  reforma- 
tion, or  reconsiitution  of  an  existing  board. 
The  insistence  hinges  on  the  use  of  the  word 
^'establish,"  which  seems  to  be  supposed  in- 
capable of  proper  use  when  employed  in  this 
connection,  or  of  any  other  signification  than 
"to  found  and  setup."  Yet  itls  as  often  em- 
ployed to  signify  the  putting  or  fixing  on  a 
firm  basis,  of  putting  in  a  settled  or  efficient 
state  or  condition,  an  existing  legal  organization 
or  institution,  as  it  is  to  founding  or  setting  up 
euch  organization  or  institution.  Tbe  one 
meaning  is  as  little  recondite,  abstruse,  or  ob- 
scure as  the  other.  In  People,  Drake,  v.  Ma- 
haney,  18  Mich.  481,  which  is  regarded  in  all 
-courts  as  a  leading  and  controlling  authority 

32  L.  a  A. 


in  tbe  exposition  and  application  of  the 
stitutional  requirement,  tbe  title  of  tbe  act 
**An  Act  to  Establish  a  Police  Government  for 
the  Citv  of  Detroit."  It  was  said  by  Cooley. 
J.:  *"l*he  general  purpose  of  this  act  is  *to 
establish  a  police  government  for  tbe  city  of 
Detroit.'  It  would  be  difficult  to  express  11 
better  or  more  concisely  than  it  is  expressed 
by  tbe  title.  To  accomplish  this  general  ob- 
ject, ofllcers  are  authorized  to  be  appointed, 
who  shall  take  upon  themselves  certain  duties 
before  performed  by  other  officers,  as  well  as 
certain  new  duties  now  created,  and  who  are 
authorized  to  appoint  and  govern  a  force. 
Tbe  act  with  great  particularity  prescribes 
how  ibis  police  government  shall  be  rendered 
effectual;  but  this  particularity  cannot  pos- 
sibly be  objectionable  so  long  as  it  introducet 
nothing  foreign  and  incongruous,  bat  is  con- 
fined to  tbe  means  supposed  to  be  important 
to  tbe  end  indicated."  The  argument  in  sap- 
port  of  tbe  insistence  of  the  appellant  proposes 
to  deflect  judicial  inquiry  from  its  appointed 
sphere— tbe  consideration  whether  the  title  of 
the  present  act  fairly  indicates  the  one  subject 
to  which  the  act  is  devoted — ^to  the  consideration 
whether  a  more  appropriate  and  expressive  title 
could  not  have  been  selected;  and  this  involves 
nice  criticism  of  tbe  meaning  of  tbe  word  "es- 
tablish." The  discretion  of  tbe  legislature  in 
the  selection  of  titles  is  to  be  invaded,  and  the 
presumption  in  favor  of  the  validity  of  legisla- 
tive acts  is  to  be  foregone  and  repelled. 

Tbe  next  insistence  is  that  the  act  offends  the 
clause  of  the  same  section  and  article  of  the 
Constitution  which  provides  that  '*nolaw  shall 
be  revived,  amended,  or  the  provisions  thereof 
extended  or  conferred  by  reference  to  its  title 
only;  but  so  much  thereof  as  is  revived,  amend- 
ed, extended,  or  conferred,  shall  be  re  en  acted 
and  published  at  length."  The  act  is  in  form 
original,  and  is  in  itself  intelligible  and  com- 
plete. In  some  respects  it  modines  and  changes 
tbe  existing  statutes  from  which  the  board  of 
revenue  of  the  county  derived  organization  and 
existence.  The  more  material  of  the  changes 
is  relieving  the  judge  of  probate  from  ofiScial 
connection  with  the  board,  devolving  on  a 
chairman,  of  tbe  selection  of  the  board,  and 
on  the  clerk  of  the  circuit  court  the  duties  the 
judge  had  been  required  to  perform.  This  clause 
of  tbe  Constitution,  like  the  preceding  clause 
relating  to  titles,  has  been  tbe  subject  of  fre- 
quent judicial  construction.  Its  purposes  and 
scope  were  explained  by  Cooley,  J.,  in  People, 
Drake,y.  Mahaney,  eupra:  "This  constitutional 
provision  must  receive  a  reasonable  construc- 
tion, with  a  view  to  give  it  effect.  The  mia- 
cbief  designed  to  be  remedied  was  the  enact- 
ment of  amendatory  statutes  in  terms  so  blind 
that  legislators  themselves  were  sometimes  de- 
ceived in  regard  to  their  effect,  and  the  public* 
from  the  difficulty  in  making  tbe  necessary 
examination  and  comparison,  failed  to  become 
apprised  of  the  cbsnges  made  in  the  laws. 
An  amendatory  act  which  purported  only  to  in- 
sert certain  words,  or  to  substitute  one  phrase 
for  another,  in  an  act  or  section,  which  was 
only  referred  to,  but  not  republished,  was  well 
calculated  to  mislead  the  careless  as  to  Its  effect, 
and  was,  perhaps,  sometimes  drawn  in  that 
form  for  that  express  purpose.  Endless  con- 
fusion was  thus  introduced  into  the  law»  and  the 
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t'onstitatioD  wiselj  prohibits  such  le^siatioo. 
But  an  act  complete  in  itself  is  not  wiibio  the 
mischief  designed  to  be  remedied  bv  this  provi- 
sion and  cannot  be  held  to  be  prohibited  by  it 
without  violating  its  plain  intent "  In  Bx parte 
IWard,  svpra,  it  is  said:  *'It  was  never  intend- 
ed by  the  Constitution  that  every  law  which 
-would  affect  some  previous  statute  of  variant 
provisions  on  the  same  subject  should  set  out 
the  statute  or  statutes  so  affected  at  full  length. 
If  this  were  so,  it  would  be  impossible  to  le/ds- 
late.  The  constitutional  provision  reaches 
those  cases  where  the  act  is  strictly  amenda- 
tory or  revisoTv  in  its  character.  Its  prohibi- 
tion is  directed  against  the  practice  of  amend- 
ing or  revising  laws  by  additions,  or  other  al- 
terations, which,  without  the  presence  of  the 
original  act,  are  usually  unintelligible.  If  a 
law  is  in  itself  complete  and  intelligible,  and 
original  in  form,  it  does  not  fall  within  the 
meaning  and  spirit  of  the  Constitution."  AH 
the  purposes  of  the  present  act  could  doubtless 
have  been  accomplished  by  an  act  strictly  and 
in  form  amendatory, — by  setting  out  the  ex- 
isting statutes,  amending  and  re-enacting  them; 
but  it  is  obvious  the  amendatory  act  would  have 
been  cumbersome,  and  not  more  intelligible 
than  is  the  present  act  whether  an  amendatory 
act  or  an  original  act  should  be  employed  was 
matter  of  legislative  Judgment  and  discretion, 
which  the  courts  cannot  control.  In  People, 
Washington  Park  Comr».  v.  Banks,  67  N.  Y. 
575,  it  is  said:  "It  is  not  necessary  in  order  to 
avoid  a  conflict  with  this  article  of  the  Con- 
stitution, to  re-enact  general  laws  whenever  it  is 
necessary  to  resort  to  them  to  carry  into  effect 
a  special  statute.  Such  cases  are  not  within 
the  letter  or  spirit  of  the  Constitution,  or  the 
mischief  intended  to  be  remedied.  By  such  a 
reference  the  general  statute  is  not  incorporated 
into  or  made  a  part  of  the  special  statute.  The 
right  is  given,  the  duty  declared,  or  burden 
imposed  by  the  special  statute;  but  the  enforce 
ment  of  the  right  or  duty,  and  the  final  impo- 
sition of  the  burden,  are  directed  to  be  in  the 
form  and  by  the  procedure  given  by  the  other 
and  general  laws  of  the  state.  Reference  is 
made  to  such  laws,  not  to  affect  or  qualify  the 
aubstance  of  the  legislation  or  vary  the  terms 
of  the  act.  but  merely  for  the  formal  ex- 
ecution of  the  law.  The  evil  in  view 
in  adopting  this  provision  of  the  Constitution 
was  the  incorporating  into  acts  of  the  legis- 
lature, bv  reference  to  other  statutes,  of  clauses 
and  provisions  of  which  the  legislators  might 
be  ignorant,  and  which,  affecting  public  or  pri- 
vate interests  in  a  manner  and  to  an  extent  not 
disclosed  upon  the  face  of  the  act,  a  bill  might 
become  a  law  which  would  not  receive  the 
.aanction  of  the  legislature  if  fully  understood." 
The  remaining  objection  to  the  validity  of 
the  act  is  direct^  to  the  last  clause  of  the  7th 
section:    "Nor  shall  any  claim  be  passed  on, 
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or  any  contract  awarded,  save  when  the  said 
board  and  their  clerk  are  in  private. "  The  con- 
tention is  that  this  clause  is  offensive  to  the  dec- 
laration of  the  Bill  of  Rights  "that  all  courts 
shall  be  open."  If  the  contention  was  color- 
able, it  would  perhaps  be  a  duty  to  pass  it  with 
the  observation  that  it  cannot  be  said  the  pres- 
ent record  raises  the  question  of  the  validity 
of  the  act  in  this  respect,  and  until  it  was 
shown  that  the  board  had  assembled  in  private, 
excluding  from  its  presence  some  citizens  hav- 
ing or  claiming  the  right  to  be  present,  the 
question  could  not  arise.  But  the  contention 
is  not  colorable,  and  to  quiet  the  controversy 
we  have  concluded  to  pass  on  it.  In  the 
making'of  contracts,  and  in  the  audit  and  al- 
lowance or  rejection  of  claims,  the  board  is  not 
in  the  exercise  of  judicial  power,  nor  sitting 
as  a  court.  It  is  of  peculiar  Constitution.  It 
has  powers  which  are  in  their  nature  judicial, 
other  powers  which  are  in  their  nature  legis- 
lative, and  other  powers — the  powers  of  most 
frequent  exercise — which  are  purely  adminis- 
trative or  executive  It  is  in  the  exercise  of 
mere  administrative  power  in  the  making  of 
contracts  and  in  the  allowance  or  rejection  of 
claims.  Board  of  Revenue  v.  Barber,  68  Ala. 
589;Clarkey.Jack,eO  A\A.27l;M^9onian  Pub. 
Oo.  V.  Billiard,  106  Ala.  676.  Then  it  bears  a 
close  resemblance  to  the  board  of  aldermen  of 
a  municipal  corporation,  or  of  directors  of  pri- 
vate corporations.  It  would,  in  the  absence 
of  the  statute,  rest  in  its  discretion  whether, 
in  the  making  of  contracts  and  the  audit  of 
claims,  its  deliberations  should  be  private  or 
public.  As  the  pecuniary  interests  of  the  cit- 
izens and  of  the  county  are  brought  into  an- 
tagonism, there  may  lie,  often,  manifest  pro- 
priety in  their  deliberating  in  private,  free  from 
all  interference  and  from  all  extraneous  in- 
fluences. The  act,  it  will  be  observed,  affords 
no  opportunity  for  avoiding  responsibility  for 
official  action.  It  is  only  at  the  regular  terms 
of  the  board  that  contracts  may  be  made  or 
claims  allowed.  A  majority  must  concur  in 
the  making  of  a  contract  or  allowance  of  a 
claim.  The  making  of  a  contract  or  the  allow- 
ance of  a  claim  is  a  matter  which  will  appear 
of  record.  If  there  is  division  in  the  board.the 
clerk  records  the  vote  of  each  member.  The 
records  of  the  board  are  public  records,  at  all 
suitable  times  open  to  the  inspection  of  any 
citizen  of  the  county.  While  the  act  compels 
the  board  to  deliberate  and  act  in  private,  it 
equally  compels  publicity  of  the  result  of  the 
deliberations,  securing  official  responsibility 
to  the  constituency  of  the  board. 

For  the  reasons  we  have  given,  we  are  sat- 
isfied that  the  act  is  constitutional,  and  that 
the  board  of  revenue  is  legally  constituted  and 
organized. 

The  reeult  ie  the  Judgment  of  the  Oireuii 
Court  must  be  affimied. 


Califobnia  Supbbmb  Court. 


CALIFORNIA  SUPREME  COURT. 


Patrick  F.  RYAN,  Betpt., 

9, 

LOS  ANGELES  ICE  A  COLD  STOR- 
AGE COMPANY.  Appt. 
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1.  Tightmaingupihenutmcinihieg^nBr* 
m,Unp  of  a  v^trigBrmtin^  aifcchlne  wttb- 
out  ledudDir  the  pressure,  when  there  Is  ao 
ammonia  pressure  of  about  120  pounds  wbioh  Is 
increasing,  is  a  dangerous  work  at  which  a  car- 
penter  employed  as  a  general  laborer  or  handy- 
man, but  unfamiliar  with  and  uniostructed  as  to 
the  danger  or  the  mode  of  operation  necessary  to 
preserre  an  equal  strain  on  all  parts  of  the  gene- 
rator, cannot  be  set  without  rendering  the  em- 
ployer liable  to  him  for  injury  resulting  from  an 
explosion  caused  by  his  lack  of  skill. 

8.  The  explosion  of  tbo  i^nerator  of  a 
rmtti^^Brwkttag  maehine  a  minute  or  two 
after  tightening  nuts  to  stop  a  leak,  under  an  am- 
monia pressure  much  less  than  that  which  had 
been  sustained  the  day  before,  is  not  necessarily 
the  result  of  an  unforeseen  and  unaccountable 
cause  nut  chargeable  to  any  negligence,  when  the 
nuts  were  tlgbtened  by  inexperienced  men,  and 
the  equality  of  the  strain  upon  the  parts  may 
have  been  disturbed  in  tightening  tbem. 

8*  Instmetiiiir  tbo  Jury  to  find  fSorplaia- 
tijr  or  for  defendant  in  case  they  find  the  exis^ 
enoe  of  certain  enumerated  facts  which  are 
within  the  iMuea,  oa  which  evidence  has  been 
given,  does  not  violate  a  constitutional  provision 
against  charging  with  respect  to  matters  of  fact. 

4«  An  ongineor  In  ehargo  of  a  rolH|p> 
orating  — »fi^*f1"^ir  under  the  direction  of  the 
superintendent  and  general  manager  of  a  corpo- 
ration when  he  is  present,  and  in  sole  charge 
during  his  absence,  with  the  same  power  to  con- 
trol workmen  that  the  superintendent  had  when 
present,  is  not  at  such  a  time  a  fellow  servant  of 
a  workman  under  his  control  who  is  injured 
while  obeying  his  orders  in  a  dangerous  service. 

lApril  1, 1800.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Los  Angeles  County 
Id  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  iojuries  alleged 
to  have  been  caused  by  negligence  for  which 
defendant  was  responsible.    Afflrmed. 

The  facts  are  stated  in  the  Commissloner'i 
opinion. 

Mesn-;  WoUs  A  Loe  and  Calwin  Ed- 
g^rton,  for  appellant: 

This  was  an  accident,  and  it  arose  from  an 
unforeseen  and  unaccountable  cause,  the  con- 
sequences of  which  cannot  with  certainty  be 
traced  to  the  negligence  of  the  defendant,  and 
the  court  la  powerless  to  render  relief. 

CahiU  ▼.  mton,  106  N.  Y.  513;  Milftavkee 
dtSt.  P.B.  Co.  V.  KdUfQff,  94  U.  8.  469,  24  L. 
ed.  256;  Ooihen  A  8.  Tump.  Co.  ▼.  J3ear$,  7 
Conn.  86;  PhiUipi  v.  Diekerson,  85  HL  14,  28 
Am.  Rep.  607;  Bart  ▼.  AUen,  2  Watts,  116. 


If  tn  a  particular  case  the  barm  complained 
of  ia  not  such  as  a  reasonable  man  In  the- 
defendant's  place  should  have  foreseen  aa  likelj 
to  happen,  there  is  no  wrong  and  no  liability. 

Bmrp  V.  ihuthem  P.  R.  Oo,  SO  CaL  18S^ 
CaMU  y.  HOton,  iupra;  Wood,  Maat.  A  8. 845„ 
846. 

A  master  ia  not  liable  for  an  unforeseen  ac- 
cident to  the  servant  when  he  is  not  ahown  U> 
have  failed  in  the  exercise  of  ordinary  care. 

^offren  v.  HaU,  58  Mich.  274;  Wabaah,  8i. 
L.AP.K  Oo.  V.  Laeke,  112  Ind.  404;  Loonam 
r.  Broekway,  28    How.  Pr.  478;  IronrBkip^ 
Building  Works  v.  Ifuttall,  119  Pa.  168:  AUm 
Engine  Works  t,  BandaU,  100  Ind.  298. 60  Am. 
Rep.  798;  ffiekef/  v.  Taaffe,  105  N.  Y.  26;  Burk^ 
▼.  Witherbee,  98  N.  Y.  562;  BuMeg  ▼.  QuUm 
P&reha  A  R  Mfg,  Co.  118  N.  Y.  640;  Knn  ▼. 
Detroit  Copper  d  B.  BoUing  MiUt,  66  Mich. 
277;  8c?troeder  ▼.  Michigan  Car  Co.  56  Mich. 
185;  Saftbom  ▼.  Atchison,  T.  d  8.  F.  R  O^W 
Kau.  292. 

Plaintiff  cannot  maintain  thia  action  against 
defendant  because  if  the  accident  came  from 
tightening  the  nuts,  as  he  testifies,  then  ho 
assumed  the  riak,  even  though  it  was  ontaido 
of  his  regular  employment. 

WormeU  v.  Maine  C.  R.  Co.  19  Me.  41<h 
Learyy,  Boston  A  A,  R.  Co.  189  Masa.  587.  5t 
Am.  Kep.  788;  Prentiss  ▼.  Kent  Furniture  Mfg* 
Co.  68  Mich.  478. 

Defendant  was  not  bound  to  guard  or  warn 
plaintiff  against  anv  peril  unknown  to  defend* 
ant,  or  against  unforeseen  and  unanticipated 
accidental  injury  to  plaintiff,  but  plaintiff  aa- 
aumed  the  riak  of  auch  peril  and  accidental 
injury. 

Clark  ▼.  Barnes,  87  Hud,  889:  BUkeg  ▼. 
Taaffe,  Buekleg  v.  Outta  Perdta  <ft  R.  Mfg.  Co.. 
Atlas  Engine  Works  ▼.  Randall,  Sanoorn  ▼. 
Atchison,  T.  d  8  F,  R.  Co.  and  Kean  ▼.  Ha- 
troit  Copper  d  B,  Boiling  MilU,  supra;  Palmer 
V.  Earruon,  67  Mich.  182;  Prentiss  ▼.  Kent 
Furniture  Mfg.  Co.  supra. 

Employers  are  only  bound  to  give  such  in- 
atructioos  as  are  reasonably  necessary  to  guard 
employeea  i^inst  danger. 

Ciriaek  v.  Merchant^  Woolen  Co.  146  Maaa. 
182;  RvsseU  v.  TiUotson,  140  Mass.  201;  Meiaer 
V.  Peninsular  Car  Co.  76  Mich.  94;  Foleg  ▼. 
Pettee  Maeh.  Works,  149  Masa.  294.  4  L.  R.  A. 
51;  Coffeg  ▼.  Chapal,  19  N.  Y.  &  R.  61;  Berger 
V.  8t.  Paul.  M.  A  M.  R.  Co.  89  Minn.  78; 
Ooodnots  T.  Walpole  Emery  Mills,  146  Maaa. 
261. 

One  who  enters  the  service  of  another  take* 
upon  himself  the  ordinary  riska  of  the  employ- 
ment. 

fngerman  v.  Moore,  90  Cal.  421. 

Messrs,  E.  H.  Lammo  and  Andorooa  4k 
Anderson,  for  respondent: 

Ab  the  machinery  is  admitted  to  have  Iwen 
properly  made,  and  waa  being  used  by  a  skilled 
engineer  for  its  ordinary  purposes,  and  in  the 
ordinary  way  except  aa  to  tightening  the  bolta» 


Nora^Aa  to  liability  for  negligence  causing  ex- 
plosions of  gas,  see  note  to  Ohio  Gas  Fuel  Co.  v.  An- 
drewa  (Ohio)  29  L.  B.  A.  8V. 

82  L.R.  A. 


Aa  to  negllaence  in  the  manufacture  and  atoraga 
of  explosives,  see  note  to  Juitson  ▼.  Oiant  Powdes 
Oo.  (CaL; »  L.  a.  A.  71B. 


KoVOu 


Rtah  ▼.  Los  Angblks  Icb  ft  Cold  Stosags  Co, 
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4he  presumption  must  be  tbat  the  explosion  was 
-caused  by  the  manner  in  whicb  or  the  means 
l>y  which  the  nuts  were  being  tightened. 
Madden  y.  Ocddenial  db  0.  8,  8.  Co,  b6  Cal. 

This  machine  had  Just  been  brought  on  the 
premises,  had  never  been  subjected  to  ammonia 
pressure  at  any  time,  and  the  very  first  time 
'that  it  was  heated  up,  those  inexperienced 
men '  were  directed  to  do  this  work,  under 
'Conditions  highly  dangerous,  with  an  Imple- 
ment that  greatly  enhanced  the  danffer,  without 
«  word  of  warning  of  the  danger  or  instructions 
from  the  employer  as  to  the  caution  and  care 
necessary  to  safely  do  the  work. 

When  the  employee  is  injured  as  a  conse- 
<quence  of  this  work,  without  negligence  on  his 
part,  the  employer  is  liable. 

Ingerman  ▼.  Moan,  90  Cal.  421;  Baxter  ▼. 
Roberts,  44  CaL  187, 18  Am.  Rep.  610. 

H»ne0»  C,  filed  the  following  opinion: 
Action  to  recover  damages  for  personal  in- 
juries, and  this  appeal  is  from  the  judsfment 
and  from  an  order  denving  defendant's  motion 
for  a  new  trial.  The  injury  occurred  March  20, 
1890.  Plaintiff  was  a  carpenter  by  trade,  and 
<ome  two  years  prior  to  the  accident  was  em- 
ployed by  the  defendant  in  that  capacity  alone, 
but  after  the  completion  of  the  builaings  he 
was  used  in  making  alterations  and  repairs 
when  necessary,  and  as  a  general  laborer, 
roustabout,  or  handyman.  He  was  !not  an 
•engineer,  or  machinist,  or  familiar  with  ma 
chioery  at  the  time  he  entered  defendant's 
eervice,  nor  afterwards,  and  prior  to  the  acci- 
dent, except  so  far  as  his  general  employment 
may  have  given  opportunity  for  observation. 
A  new  still  or  generator  had  been  put  in  place, 
and  was  first  attempted  to  be  used  the  oay  of 
the  accident.  This  generator  consisted  of  a 
wrought  iron  shell  about  2  feet  in  diameter,  and 
was  made  in  two  sections,  each  about  10  feet 
long,  connected  at  the  center  by  a  cast-iron 
<!nim,  and  each  end  closed  with  a  heavy  cast- 
iron  head,  kept  in  place  by  iron  rods  running 
from  end  to  end  on  the  outside  of  the  shell  and 
through  the  heads,  and  secured  by  nuts  on  the 
outside  of  the  heiids,  by  which  they  could  be 
<irawn  and  secured  against  the  ends  of  the 
shell.  These  heads  were  rabbeted  to  the  depth 
of  I  of  an  inch,  corresponding  to  the  ends  of 
the  shell  or  cylinder,  the  groove  being  nearly 
filled  with  lead,  so  that  the  ends  of  the  cylinder 
were  drawn  partially  into  the  grooves  against 
the  lesd,  the  object  being  to  make  a  tight  joint 
Within  the  generator  or  cylinder  were  a  system 
of  steam  pipes,  connected  with  the  boiler  in 
the  engine  room,  for  the  purpose  of  heating  the 
aqua  ammonia,  with  which  the  generator  was 
filled  to  about  two  thirds  of  its  capacity,  the 
steam  not  escaping  into  the  generator,  but 
passing  through  it  within  the  pipes.  The  am- 
monia being  thus  heated  produces  a  gas  which 
fills  the  remaining  space  in  the  generator  in  the 
same  manner  that  steam  fills  the  vacant  space 
in  a  boiler,  and  the  pressure  of  the  gas  thus 
generated  increases  rapidly  as  the  heat  of  the 
emmonia  is  increased.  The  steam,  being  con- 
fined within  pipes,  does  not  add  to  the  pressure 
of  the  gas  except  as  it  operates  in  heating  the 
ammonia.  According  to  Mr.  Troutwein,  a 
witness  for  defendant,  the  proper  working 
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steam  pressure  is  45  to  50  pounds,  and  that 
produces  an  ammonia  pressure  of  180  to  2:-{5 
pounds  to  the  square  inch.  On  the  day  of  the 
accident  the  generator  had  been  charged  with 
ammonia  for  the  first  time.  The  steam  pres- 
sure being  used  at  the  time  of  the  accident  ap- 
pears to  have  been  20  pounds,  and  the  ammonia 
pressure  is  variously  stated  at  from  117  to  120 
pounds,  as  shown  by  the  gauge.  A  working 
pressure  had  not  yet  been  reached,  but  at  this 
staee  it  was  discovered  that  the  generator  was 
leaking  at  the  drum  in  the  center  of  the  gene- 
rator; and  the  plaintiff  and  another  employee, 
who  had  no  more  knowledge  or  experience, 
were  called  upon  by  the  engineer,  according 
to  plaintiffs  testimony,  "to  get  a  socket  wrench 
and  a  bar,  and  set  up  on  those  bolts  or  nuts  and 
stop  that  leak,"  and  while  they  were  doing  so, 
or  bad  lust  ceased  work  on  it,  the  generator 
exploded,  and  the  plaintiff  was  serfously  in- 
jured. The  jury  returned  a  general  verdict  for 
the  plaintiff,  ana  also  answers  to  certain  special 
issues  submitted  to  them.  It  is  not  claimed, 
however,  that  the  special  issues  required  a 
different  judgment,  but  it  is  strenuously  in- 
sisted that  the  evidence  does  not  justify  the 
verdict  It  would  reouire  more  space  than  can 
be  devoted  to  this  opinion  to  discuss  fully  and 
in  detail  the  many  points  made  by  counsel  for 
appellant  on  this  branch  of  the  case.  The 
controlling  questions  on!  v  can  be  noticed. 

It  is  urged  that  plaintUrs  employment  was 
general;  that  he  worked  at  anything  he  was 
called  upon  to  do,  and  that  this  included  the 
work  of  tightening  up  the  nuts  on  the  gen- 
erator, and  that  he  was  not  inexperienced  in 
that  particular  work.  Conceding  that,  in  a 
sense,  his  employment  in  course  of  Ume  be- 
came general,  the  evidence  is  uncontradicted 
that  he  was  wholly  inexperienced  in  Uie  op- 
eration of  machinery,  except  so  far  as  he  may 
have  acquired  it  during  his  employment  bv 
the  defendant;  but  there  is  no  evidence  tena- 
ing  to  show  that  he  understood  or  appreciated 
the  expansive  force  of  steam,  or  of  the  ffas 
generated  from  ammonia,  or  the  princiiHes 
involved  in  the  construction  of  generators,  or 
the  care  required  topreserve  an  equal  strain 
upon  all  its  parts.  Whether  he  had,  prior  to 
the  time  of  the  accident,  assisted  in  this  par- 
ticular work,  is  a  matter  about  which  the  evi- 
dence is  strongly  confiicting;  but  the  jury 
found  upon  one  of  the  spedal  issues  that  *'the 
explosion  was  caused  by  allowing  inexperi- 
enced men  to  tighten  up  on  the  nuts  on  the 
bolts  with  an  increasing  ammonia  pressure.** 
Even  if  plaintiff  had  beK>re  this  been  required 
to  tighten  such  bolts  under  similar  circum- 
stances, the  operation  being  conceded  to  be 
dangerous  unless  skillfully  done,  his  skill  and 
experience  would  not  thereby  be  necessarily 
established .  These  qualifications  require  som^ 
thing  more  than  knowing  how  to  handle  a 
wrench.  He  must  be  able  to  determine  where 
the  pressure  is  least,  and  when  he  has  secured 
an  equal  pressure  upon  all  the  bolts,  then,  if 
further  tightening  is  required,  he  may  turn 
each  uniforml  V  a  Tittle,  so  as  not  to  disturb  to 
any  appreciable  extent  the  equal  pressure  se- 
cured. If  he  is  simply  told  to  turn  each  a  little, 
and  go  round  the  whole  number,  he  may  com- 
mence where  the  bolts  are  tightest,  and  thus 
increase  the  already  unequal  pressure  whiie 
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flirictly  obeying  instructions.  Whether  the 
plaintiff  hacl  ever  tightened  the  bolts  before  is 
disputed.  Richard^,  one  of  the  engineers,  says 
he  did  not  set  plaintiff  and  Richmond  at  work 
tightening  the  bolts,  but  saw  them  at  worlc  at 
it.  Dempsey,  another  of  the  engineers,  testi- 
fied that  he  did  not  exactly  remember  whether 
he  set  the  men  at  work  at  it  or  not;  that  he 
saw  them  at  work  at  it;  that  he  did  not  pay 
any  particular  attention  to  how  they  pro- 
ceeded. "Of  course,  they  understood  how  to 
do  it.  They  had  been  instructed  before. 
Every  man  that  had  ever  tightened  had  always 
been  instructed  to  turn  the  nuts  first  one  some 
and  then  others,  and  keep  going  round  and 
round."  It  is  not  clear  from  defendant's  tes- 
timony that  they  received  any  instructions  at 
that  time;  and  whether  the  plnintiff  had  ever 
received  instructions  as  to  the  mode  of  doing 
the  work  must  depend  upon  whether  he  had 
ever  done  it  before.  Plaintiff  denied  that  he 
had  done  so  while  the  generator  had  pressure 
on.  It  is  clear  that  he  was  not  an  engineer, 
and  was  not  employed  as  such.  The  work  was 
dangerous,  and  required  skill,  and  should  have 
been  performed  by  the  engineers.  No  man, 
however  skilled  and  experienced,  can  tell  where 
the  bolts  are  slack  or  tight,  unless  he  has  hold 
of  the  wrench,  and  therefore  cannot  tell 
whether  the  work  is  being  properly  and  safely 
performed,  though  standing  by  and  directing 
it;  for,  though  the  tension  of  the  rods  or  bolls 
may  have  been  equal  before  heat  was  applied, 
it  is  by  no  means  certain  that  the  expansion  of 
them,  when  heated,  would  be  equal.  Whether 
the  tightening  could  be  done  with  reasonable 
safety  without  first  reducing  the  pressure  was 
strongly  controverted  in  the  evidence,  but 
there  was  no  controversy  that  doing  it  with- 
out reducing  the  pressure  required  care  and 
skill. 

Appellant  also  contends  that  the  accident 
occurred  from  an  unforeseen  and  unaccount- 
able cause,  which  cannot  with  certainty  be 
traced  to  the  negligence  of  defendant,  and  that 
therefore  no  relTef^can  be  granted  the  plaintiff. 
In  one  aspect  of  the  evidence  the  explosion 
seems  difficult  of  satisfactory  explanation. 
The  generator  was  manufactured  at  Carbon* 
dale.  Pa.  and  was  there  tested  with  water 
pressure,  and  also  with  air  pressure,  up  to  850 
pounds  to  the  square  inch,  and  was  calculated 
to  sustain  a  pressure  five  times  greater  than 
the  working  pressure  required  of  it.  The  day 
before  the  accident,  according  to  the  testimony 
of  Engineer  Richards,  they  subjected  it  to  ao 
air  pressure  of  160  pounds,  and  according  to 
the  testimony  of  Mr.  Hendrick,  li$0  pounds. 
Just  before  the  explosion  the  irauge  showed  a 
pressure  of  120  pounds,  according  to  Richards. 
A  given  number  of  pounds  pressure,  whether 
produced  by  gas  or  condensed  air.  would  make 
no  difference  in  testing  the  strength  of  the 
cylinder  or  generator,  though  possibly,  if  a 
break  occurred,  the  expansive  qualities  of  the 
gas  might  produce  more  serious  results.  If, 
therefore,  the  generator  were  in  all  its  parts  in 
the  same  condition  at  the  time  of  the  accident 
that  it  was  in  the  day  before  when  tested  with 
a  greater  pressure,  it  would  seem  impossible 
that  it  should  have  given  way.  The  solution 
inust  therefore  be  found  in  what  was  done  to 
the  generator  at  the  time  of  the  explosion.  All 
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the  expert  evidence  shows  that  the  danger  of 
doing  such  work  while  the  generator  is  under 
pressqre  lies  in  disturbing  the  equality  of  the 
strain  upon  the  parts;  that  is,  in  making  one 
part  sustain  more  than  its  just  proportion  of 
the  pressure;  but  as  to  whether  it  is  prudent 
or  reasonbly  safe  to  do  the  work  in  question 
while  there  is  a  pressure,  there  is  a  serious  con- 
filet.  It  is  true,  as  appellant  contends,  that 
the  mere  happening  of  an  accident,  the  attend- 
ing circumstances  l)eing  unknown,  is  not  evi- 
dence of  negligence  on  the  part  of  the  owner 
of  the  machinery  or  appliance;  but  in  this  case 
the  tightening  of  the  nuts  and  the  explosion 
concurring  in  point  of  time,  we  are  not  author- 
is^  to  say  that  the  jury  could  not  properly 
infer  that  the  procuring  cause  of  the  explosion 
was  the  tightening  of  the  nuts.  The  explosion 
did  occur.  A  cause — the  tightening  of  the 
nuts — which  might  have  produced  it  if  un- 
skilfully done  concurred;  while  the  prior  tests 
to  which  the  generator  was  subjectoi  would 
seem  to  exclude  all  other  suppoeable  causes. 
It  is  said,  however,  that  the  tightening  of  the 
nuts  and  the  explosion  did  not  concur  in  point 
of  time;  that  plaintiff  and  Richmond  had  com- 
pleted their  work.  But  this  statement  is  not 
quite  accurate.  It  is  true  that,  after  they  hati 
been  at  work  some  time  in  tightening  the  nuts, 
they  stopped,  and  stepped  aside,  to  see  whether 
the  work  they  did  affected  the  leak,  and  that 
at  that  moment  the  explosion  occurred.  But 
the  fact  that  they  were  not  at  work  turninir  up 
the  nuts  at  the  moment,  or  within  a  minute  or 
two  or  three  minutes,  of  the  explosion,  doe^ 
not  affect  the  question.  The  steam  hat!  not 
been  turned  off  the  pipes,  nor  had  the  steam 
pressure  reached  its  working  point,  so  that  the 
heating  power  of  the  steam  was  increasing,  and 
the  pressure  of  the  gas  generated  liy  the  heat 
was  also  increasing;  but  this  small  increase  in 
the  pressure  could  not  have  affected  tlie  gen- 
erator had  it  been  in  the  condition  it  was  in  the 
day  before,  when  it  sustained  a  much  greater 
pressure;  and  hence  this  extremely  sbori  inter- 
val between  the  suspenfdon  of  the  work  and 
the  explosion  does  not  affect  the  theory  ailopted 
by  the  jury  that  the  explosion  was  causeci  bv 
the  tightening  of  the  nuts  by  inexperienced 
men. 

But  counsel  for  appellant  in  their  very  able 
brief  further  contend  that,  in  order  to  csiaU- 
lish  negligence  upon  the  part  of  the  defendant, 
it  must  not  only  appear  that  the  explosion  was 
caused  by  the  agencies  and  in  the  manner  above 
indicated,  but  that  such  result  should  reason- 
ably have  been  foreseen  by  the  defendant; 
*'that  a  party  is  not  to  be  held  responsible  for 
injuries  which  could  not  reasonably  have  been 
foreseen  or  expected  as  a  result  of  his  miscon- 
duct.'* There  was  evidence  tending  to  sliow 
that  it  was  unsafe  for  a  skilled  engineer  or 
machinist  to  lighten  up  these  nuts  while  the 
pressure  was  on,  though  it  may  be  conceded 
that  the  preponderance  of  the  evidence  was 
that  it  could  be  done  by  skilled  men  with  rea- 
sonable safety;  but  there  was  little  confiict  in 
the  evidence  tending  to  show  that  it  was  dan- 
gerous for  unskilled  or  inexperienced  men  to 
do  it.  In  order  to  fix  the  liability  of  the  mas- 
ter, it  is  not  necessary  that  he  should  know 
that  injury  will  inevitably  follow,  for  4liHt 
would  exhibit  express  malice,  or  intent  tu  in- 
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jare;  nor  that  he  knew  or  believed  that  it 
would  probably  occur,  for  that  would  be  reck- 
leflSDess  scarcely  less  criminal.  This  court  in 
Ing&rman  y.  Aoore,  90  Cal.  421,  422,  quoted 
with  approbation  the  following  from  Jonea  y. 
Florence  Min,  Co.  |66  Wis.  277,  57  Am.  Rep. 
269:  "We  think  it  is  now  clearly  settled  that 
if  a  master  employs  a  servant  to  do  work  in  a 
dangerous  place,  or  where  the  mode  of  doing 
the  work  is  dangerous  and  apparent  to  a  per- 
son of  capacity  and  knowledge  of  the  subject, 
yet  if  the  servant  employed  to  do  work  of  such 
a  dangerous  character  or  in  a  dangerous  place, 
from  youth,  inexperience,  ignorance,  or  want 
of  general  capacity,  may  fail  to  appreciate  the 
dangers,  it  is  a  breach  of  duty  on  the  part  of 
the  master  to  expose  a  servant  of  such  char- 
acter, even  with  his  own  consent,  to  such  dan- 
gers, unless  he  first  gives  him  such  instructions 
or  cautions  as  will  enable  him  to  comprehend 
them,  and  do  his  work  safely  with  proper  care 
on  bis 'part."  The  instructions  given  plaintiff 
by  the  engineer  have  already  been  considered; 
but,  in  addition  to  what  has  been  said,  it  may 
be  added  that  it  nowhere  appears  that  he  was 
informed  that  the  work  was  dangerous,  or  that 
bia  safety  in  any  degree  depended  upon  the 
manner  of  doing  it,  or  the  care  with  which  it 
was  done. 

What  has  been  said  covers  appellant's  first 
and  second  points.  Its  third  point  is  that  the 
verdict  is  against  law;  but,  if  we  are  right  in 
our  conclusions  upon  the  propositions  above 
di.<%cu8*ed,  this  contention  cannot  be  sustained. 
In  support  of  it,  however,  appellant  calls  at- 
tention to  the  special  finding  No.  8.  That 
question  and  the  answer  of  the  Jury  thereto  are 
as  follows:  '*I>id  plaintiff  and  Richmond 
tighten  on  one  nut,  and  then  pass  to  the  next, 
tightening  a  little  on  each  nut  aa  tbey  went 
along?  If  not,  what  does  the  proof  show  in 
respect  to  tightening  the  nuts?  State  how  tbey 
tightened.  A.  Yes,  but  was  ignorant  of  the 
manner  in  which  the  same  should  be  tight- 
ened.** What  has  been  said  heretofore  in  ref- 
erence to  these  instructions,  and  the  manner 
in  which  the  work  should  be  done,  is  sufficient 
to  show  the  meaning  of  the  answer  given  by 
the  Jury. 

It  is  also  claimed  by  appellant  that  the  first 
and  second  instructions  given  by  the  court  of 
ita  own  motion,  and  instructions  1  and  8  given 
at  plaint  id's  request,  violate  that  provision  of 
the  Constitution  which  declares  that  * 'Judges 
aball  not  charge  Juries  with  respect  to  matters 
of  fact,  but  may  state  the  testimony  and  de- 
clare the  law."  Article  6,  §  19.  The  objec- 
tion to  these  instructions  is  not  well  taken. 
The  court  instructed  the  jury  that,  if  they 
found  by  a  preponderance  of  the  evidence  that 
certain  enumerated  facts  existed,  they  should 
find  for  the  plaintiff;  but  that,  if  the  plaintiff 
failed  to  prove  an^  of  said  facts  by  a  prepon- 
derance of  the  evidence,  their  verdict  should 
be  for  defendant.  The  enumerated  facts  were 
within  the  issues  aft  to  which  evidence  had 
been  given.  No  reference  was  made  to  the 
evidence  as  sustaining  or  tending  to  sustain 
any  fact. 

It  is  also  insisted  that  the  court  erred  in  re- 
fusing to  give  certain  instructions  requested  by 
defendant.  These  instructiona  were  to  the 
effect  that  Richards  and  Dempeey,  the  en- 

82  L.  R.  A. 


gineers,  were  fellow  servants  of  the  plaintiff; 
that,  if  defendant  had  exercised  proper  care  in 
selecting  them,  and  the  plaintiff  was  injured 
through  their  negligence,  they  and  the  plain- 
tiff being  engaged  in  the  same  general  busi- 
ness, the  defendant  was  not  liable.  The  facta 
did  not  jusUfy  such  an  instruction.  E.  E. 
Hendrick  was  superintendent  and  general  man- 
ager  of  the  corporation  defendant  He  testi- 
fied that  Richards  ^'waa  an  engineer,  and  had 
charge  of  the  refrigerating  machine  under  my 
direction  when  I  was  there,  and  had  sole  charge 
of  running  the  refrigerating  machine  in  my 
absence,  and  hired  and  discharged  men  under 
my  diiection.'*  Mr.  Hendrick  had  been  at  the 
works,  directing  the  starting  up  of  the  refrig- 
erating machine, — the  generator  of  which  ex- 
ploded,—and  was  engaged  about  it  until  about 
half  an  hour  before  the  explosion,  when  he 
left,  and  went  up  town  for  some  fittings,  and 
did  not  return  until  after  the  explosion.  The 
testimony  of  Richards  and  Dempsey,  the  en- 
gineers, was  not  clear  as  to  which  called  the 
plaintiff  to  do  the  work,  but  it  is  clear  that 
Richards  saw  him  and  Richmond  doing  the 
work,  and  did  not  object;  while  the  plaintiff 
testified  that  it  was  Richards  who  called  them 
to  do  the  work.  Richards,  therefore,  bad  the 
same  power  to  control  the  men  in  Hendrick'a 
absence  that  Hendrick  had  when  he  waa 
present. 

The  remaining  instructions  requested  by  de> 
fendant  are  ful^  covered  by  the  general'  dis- 
cussion, and  were  properly  refused,  and  the 
motion  for  a  nonsuit  was  properly  denied. 
The  Judgment  and  order  appealed  from  should 
be  amrmed. 

We  concur:    Belehert  C;  Britt,  C. 

Per  Curiam:  For  the  reasons  given  in  the 
foregoing  opinion,  the  judgment  and  order  ap- 
pealed from  are  affirmed. 


Re  Jo.  E.  HA8KELL. 
( Cal ). 

1.   Discrimination  between  merehants 
haTinf^  Used  plaoee  of  bneineM  to  the 

municipality  and  also  persons  ^'sellinff  to  the 
trade**  on  the  one  hand,  and  retail  dealers  who 
have  no  reprular  plaoe  of  business  on  the  other 
hand,  is  not  unlawful  for  the  purpose  of  license 


8.  An  nnlawftil  diiscrimination  ae  to 
hawkers  and  peddlers  will  not  inyalidate  m 
wholb'  Independent  provision  in  tbe  same  ordi- 
nance, as  to  persons  sellinir  ffoods  at  retail  out- 
side and  those  oonductiny  xeffular  places  of 
business. 

8.  A  license  of  $60  per  quarter  for  retail- 
ing goods  outside  of  regular  places  of  business  ia 
not  unreasonable  and  oppressive  as  an  attempt 
to  prohibit  business,  although  it  is  heavier  than 

Nora.— As  to  discrimination  between  residents 
and  nonresidents  of  a  municipality  all  of  whom  re- 
aide  in  tbe  same  state, see  Sayre  v.  Pblllips  (Pa.)  l^ 

L.  R.  A.  4ft.  .    .  ,. 

As  to  the  lawful  limit  of  tbe  amount  of  license 

fees,  nee  iioto  to  State,  Xoi,  v.  French  cMontJ  30  L» 
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tbat  tinpoied  apon  mercantile  buihiesB  at  fbced 
l»laoei. 

4«  M anteipal  ordinaneqn  are  not  within  a 
oonBtitutionai  iiroTiBlon  as  to  the  entitling  of 
•tatutea. 

(April  14, 1898J 

PETITION  for  a  writ  of  habeas  corpus  to 
obtain  the  discharge  of  petltiouer  from 
custody  to  which  he  had  been  committed  for 
•ellioff  wearing  apparel  without  a  license  in 
Tiolatlon  of  the  provisions  of  the  charter  of  the 
City  of  Chico.    Denied. 

The  facts  are  stated  In  the  opinion. 

Messrs.  D.  E.  Alexander  and  ImmMe 
Joseph*  for  petitioner: 

The  amount  charged  against  the  business 
pursued  by  the  prisoner  is  so  great  in  compari- 
son to  the  amounts  of  license  charged  against 
other  merchants,  tbat  it  is  apparent  that  such 
Tste  of  license  was  established  for  the  purpose 
of  prohibiting  the  prisoner  and  others  similarly 
cituated  from  doing  business  in  the  city  of 
Chico,  which  is  contrary  to  the  general  laws, 
in  this: 

(1)  It  is  oppressive;  (8)  it  is  unreasonable; 
<8)  it  contravenes  common  right;  (4)  it  restrains 
trade;  (5)  it  is  partial;  and  (6)  it  is  against  pub- 
lic policy. 

Ex  parte  Frank,  62  Oal.  606,  28  Am.  Rep. 
642:  Ex  parU  T7iomas,  71  Cal.  204. 

The  board  of  trustees  have  a  right  to  levy  a 
license  for  a  revenue,  but  the  grant  of  authority 
to  impose  fees  for  the  purpose  of  revenues 
would  not  warrant  their  being  made  so  heavy 
as  to  be  prohibitory,  thereby  defeating  the 
purpose. 

Ex  parte  Burnett,  80  Ala.  461;  CfraigY,  Bur- 
nett, 82  Ala.  728;  Burlington  v.  Putnam  Ins, 
Co,  81  Iowa,  102;  Kitson  v.  Ann  Arbor,  26 
Mich.  825;  Mason  v.  iMneaster,  4  Bush,  406; 
Kviper  t.  LouisviUe,  7  Bush,  601. 

Tne  board  of  trustees,  besides  having  the 
rifrht  to  levy  a  license  for  a  revenue,  have  the 
right  also  to  levy  a  license  for  regulation,  but 
In  such  case  a  much  narrower  construction  is 
to  be  applied,  and  it  must  be  such  a  fee  only 
«s  will  legitimately  assist  in  the  regulation.  It 
fihould  not  ezceecf  the  necessary  or  probable 
expense  of  issuing  the  license. 

Ex  parte  Frank,  sujpra;  Freeholders  ef  Essex 
County  V.  Barber,  7  K  J.  L.  78;  Kip  v.  Pater- 
■son,  26  N.  J.  L.  298;  State,  Benson,  v.  Hoboken, 
S3  N.  J.  L.  280;  Boston  v.  Schaffer,  9  Pick.  415; 
Com,  V.  Stodder,  2  Cush.  662,  &  Am.  Dec.  679; 
Mobile  V.  TuilU,  8  Ala.  187,  86  Am.  Dec.  441; 
Bennett  v.  Birmingham,  81  Pa.  15;  Cincinnati 
T.  Bryson,  16  Ohio,  626,  46  Am.  Dec.  698; 
MapsY.  Cincinnati,  1  Ohio  St.  268;  Collins  v. 
Louisville,  2  B.  Mon.  184:  Ward  v.  Maryland, 
79  U.  8.  12  Wall.  429,  20  L.  ed.  452;  Dill. 
Hun.  Corp.  §  609. 

Haskell  is  a  '^merchant." 

Nashville  Y,  Althrop,  5  Coldw.  659;  Ex  parte 
Siebenhauer,  14  Nev.  866. 

And  he  is  entitled  to  do  business  in  the  city 
of  Chico  upon  the  same  terms  as  other  mer- 
chants. 

Ex  parte  Frank,  62  Cal.  606,  28  Am.  Rep. 
642;  Ornffty  V.  RushtiUe,  107  Ind.  502,  57  Am. 
Rep.  128:  Benjamin  v.  Webster,  100  Ind.  15. 

The  ordinance  in  question  here  discriminates 
against  HaakeU  because  he  does  not  reside  in 

S2  L.R.A. 


Chico,  because  he  does  not  sell  to  the  trade^ 
and  also  txK^use  he  has  no  fixed  place  of  buai- 
ness  in  said  Chico,  and  is  void. 

Const,  art.  1,  §  21:  Lassen  County  ▼.  Cbnau 
72  Cal.  887;  Ex  parte  Frank,  supra;  El  Do- 
rado County  V.  Meiss,  100  Cal.  278;  NashmUm 
V.  Althrop,  supra;  Budd  v.  State,  8  Humph. 
488,  89  Am.  Dec.  189:  Watty  v.  Kennedy,  % 
Terg.  654,  24  Am.  Dec.  511;  Officer  y,  Toung. 
5  Yerg.  820,  26  Am.  Dec  268;  Jones  ▼.  Perry, 
10  Yerg.  69. 80  Am.  Dec,  480;  Tugman  v.  Chi- 
cago, 78  111.  405;  Shreveport  v.  Levy,  26  La. 
4nn.  671,  21  Am.  Rep.  558. 

The  ordinance  is  not  reasonable  either  in  its 
provisions  or  its  penalties.  It  does  not  har- 
monize with  the  general  laws  of  the  country  or 
of  this  state,  the  Federal  or  state  Constitutions, 
or  with  the  principle  of  the  common  law,  and 
it  is  therefore  void. 

Ex  parte  Kearny,  65  Cal.  225;  Ex  parte 
Hodges,  87  Cal.  162;  Ex  parte  WhUweU,  96 
Cal.  78,  19  L.  R  A.  727;  iSx  parte  Sing  Am, 
96  Cal.  867;  17  Am.  &.Eng.  Enc.  Law,  p.  250. 

This  ordinance  also  contravenes  commoQ 
riffht  in  this,  that  it  prevents  the  citizens  of 
this  state  from  freely  trading  with  the  people 
of  Chico  upon  the  same  terms  as  they  trade 
among  themselves,  and  for  this  reason  it  ia 
contrary  to  public  iM>]icy;  and  it  is  an  elemen- 
tary principle  of  law  that  ordinances  of  mu- 
nicipalities must  not  contravene  the  oommon 
right. 

Dill.  Mun.  Corp.  S  826;  Ex  parte  Frank,  53 
Cal.  606,  28  Am.  Rep.  642. 

It  is  a  regulation  of  trade  and  the  city  of 
Chico  has  no  power  to  regulate  trade. 

Brennan  ▼.  TiUisviOe,  158  U.  8.  289,  88  L. 
ed.  719, 4  Inters.  Com.  Rep.  658;  Emert  v.  Mis- 
souri, 156  U.  8.  819. 89  li.  ed.  487,  6  Inters. 
Com.  Rep.  68;  McOaU  ▼.  California,  186  U.  8. 
104, 84  L.  ed.  892. 

Mr,  F«  C.  Imsk  for  respondent 

Van  Fleetf  J.,  delivered  the  opinion  of  the 

court: 

The  city  of  Chico  Is  a  municipal  corporation 
of  the  fifth  class,  having  power,  as  such,  to 
license,  for  purposes  of  reirulation  and  revenue, 
all  and  every  kind  of  business  transacted  or 
carried  on  in  such  city,  and  to  fix  rates  of 
license  tax  upon  the  same,  and  provide  for  its 
collection.  It  has  an  ordinauce  which,  among 
other  provisions  thereof  relating  to  the  revenue, 
has  the  following:  "Persons,  outside  of  those 
conducting  regular  places  of  business,  selling 
different  articles  of  apparel,  dry  goods,  fancy 
goods,  notions,  Jewelry,  cutlery,  groceries, 
harness,  pianos, organs,  machinery  of  allkioday 
vehicles,  hardware,  tinware,  mill  products,  or 
merchandise  of  any  class  or  character,  to  per- 
sons not  regularly  engaged  in  or  carrying  on 
such  lines  of  business,  whether  by  sample  or 
otherwise,  shall  pay  a  license  of  fifty  dollars 
per  quarter."  Haskell,  a  traveling  salesman 
for  a  shirt  house  in  Oakland,  was  arrested  and 
is  held  by  the  marshal  of  Cbico  upon  a  war- 
rant issued  from  the  recorder's  court  of  said 
city,  upon  a  complaint  which  charges  Haskell 
with  a  misdemeanor,  in  vending  within  said 
city  wearing  apparel— to  wit,  shirts — by  sam- 
ple, without  a  license  therefor,  in  violation  of 
the  provision  of  said  ordinance  above  quoted. 
The  petitioner  asks  that  ilaskel  be  discharged 
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•on  habeas  corpus,  upon  the  ground  that  the 
-ordinance  is  void  and  of  no  eiiect,  for  various 
alleged  reasons,  and  so  furnishes  no  competent 
authority  for  bis  detention. 

It  is  urged,  in  effect,  that  the  particular  pro- 
"Tision  in  question  is  unreasonable  and  oppress- 
ive, and  that  it  is  unequal  and  unlawfully  dis- 
-criminating.  But  we  are  unable  to  regard  It  as 
-open  to  either  or  any  of  these  objections.  A 
viunicipal  ordinance  must  be  very  cleaMy  ob- 
noxious to  such  obiections  as  those  made,  or 
-some  one  of  them,  before  it  will  be  declared 
invalid  by  the  courts.  Every  intendment  is  to 
l)e  indulged  in  favor  of  its  validity,  and  all 
<K)oubts  resolved  in  a  way  to  uphold  the  law- 
making power,  and  a  contrary  conclusion  will 
never  be  reached  upon  light  consideration.  It 
is  the  provioce  and  right  of  the  municipality 
to  regulate  its  local  affairs, — within  the  law,  of 
K^ourse, — and  it  is  the  duty  of  the  courts  to 
uphold  such  regulations,  except  it  manifestly 
^appear  that  the  ordinance  or  bylaw  transcends 
'the  power  of  the  municipality,  and  contravenes 
Tights  secured  to  the  citizen  by  the  Constitn- 
nion,  or  laws  made  in  pursuance  thereof.  That 
*the  ordinance  in  question  violates  any  such 
light,  we  are  unable  to  perceive. 

It  is  said  that  the  provision  is  unreasonable 
«nd  oppressive  because  the  license   charged 
-against  the  business  pursued  by  Haskell  is  so 
•disproportionately  great,  in  comparison  with 
the  rates  charged  against  other  classes  of  mer- 
chants, as  to  make  it  apparent  that  the  amount 
was  fixed  with  a  view  and  purpose  of  pro- 
liibiting  Haskell,  and  others  pursuing  the  same 
•calling,  from  doing  business  in  the  said  city, — 
a  result  which  is  in  restraint  of  trade,  and 
against   public   policy.     This   contention   is 
based  upon  the  fact  that  elsewhere  in  the  same 
■article  the  ordinance  provides  for  licensing 
those  engaged  in  trade  within  said  city  ''who 
-at  a  fixed  place  of  business  sell  any  goods, 
wares,  or  merchandise,"  etc.,  of  the  same  gen- 
-«ral  character,  and  divides  such  into  classes 
according  to  the  amount  of  their  monthly 
^ales,  and  fixes  rates  of  license  based  upon 
-«uch  classification  somewhat  less,  perhaps,  in 
proportion  than  the  license  tax  charged  against 
nhe  business  as  carried  on  by  Haskell.    But 
'we  cannot  say  that  the  ordinance  is  either  op- 
pressive or  unreasonable  by  reason  of  this  du- 
ference.    The  very  power  to  license  for  pur- 
poses of  regulation  and  revenue  involves  the 
light  to  made  distinctions  between  different 
trades,  and  between  essentially  different  meth- 
•ods  of  conducting  the  same  general  character 
of  business  or  trade.    And  that  is  all  that  is 
-done  here.    While  it  may  be  true,  as  suggested 
by  petitioner,  that  Haskell  is,  in  a  sense,  a 
merchant,  equally  with  those  having  a  fixed 
place  of  business,  it  is  nevertheless  true  that 
the  manner  in  which  he  conducts  and  carries 
on  his  business  is  so  distinct  from  that  of  the 
merchant  of  the  latter  class  as  to  make  it  essen- 
-tially  a  different  business.     And  we  are  not  at 
liberty  to  say  that  this  difference  does  not  con- 
stitute a  just  ground  for  the  discrimination 
which  the  ordinance  makes  between  the  two. 
The  tax  imposed  is  not,  upon  its  face,  neces- 
aarily  unreasonable;  and  to  say  that  it  is  so 
-simply  because  the  legislative  body  of  the  city 
has  seen  Hi  to  impose  a  heavier  license  upon 
ihe  -yjfOakoets  when  so  conducted,  than  where 


carried  on  in  a  different  way,  is  as  suggested  in 
Ex  parte  Hurl,  49  Cal.  558,  "to  a^ue  that» 
because  the  common  council,  in  nxing  the 
rates  for  licenses,  have  discriminated  between 
the  several  business  pursuits  which  they  were 
regulating,  and  ha?e  imposed  a  larger  license 
tax  upon  one  pursuit  than  upon  any  other,  the 
ordinance  is  oppressive  and  unreasonable.  But 
to  argue  thus  is  to  forget  that  the  authority  of 
the  common  council  to  fix  the  rates  of  license 
is  H  branch  of  the  taxing  power, — which  is,  in 
itself,  the  power  to  discriminate  as  to  the  ob- 
jects upon  which  burdens  are  to  be  imposed 
—but  which,  not  being  taxation,  pure  and  sim- 
ple, is  as  yet  untouched  by  the  constitutional 
requirement  of  uniformity."  It  may  well  be 
that,  to  the  knowledge  of  the  city  council,  the 
profits  of  such  itinerant  business,  by  reason  of 
the  fact  that  there  are  no  rents,  taxes,  insur- 
ance, or  other  municipal  charges  to  pay  in  its 
pursuit,  are  so  much  greater,  proportionately, 
over  the  some  amount  of  business  done  at  a 
fixed  place,  as  to  fully  justify  the  difference 
in  the  tax  imposed.  Indeed,  the  right  to  make 
such  discriminating  distinctions,  kMsed  upon 
like  grounds,  is  amply  sustained  by  authority 
and  in  many  cases  involving  a  much  greater 
disparity  between  the  rates  charged  than  is  ex* 
hibited  here. 

In  Warren  ▼.  Oeer,  117  Pa.  211,  where  the 
town  passed  an  ordinance  requiring  every  per- 
son canvassing  from  house  to  house,  soliciting 
orders  for  books,  pictures,  gentlemen's  shirts, 
etc.,  to  take  out  a  license,  and  the  license  for 
selling  shirts  was  $8  a  day,  it  was  held  that 
this  ordinance  was  not  unreasonable,  nor  in 
conflict  with  the  Constitution  of  the  United 
States,  or  that  of  Pennsylvania,  the  court  say^ 
ing:  "The  effect  of  the  ordinance  would  seem 
to  be  to  subject  persons  who  would  otherwise 
pay  no  license  for  the  privilege  of  doing  busi- 
ness within  the  borough,  to  the  duty  of  paying 
something  for  the  privilege,  when  they  under- 
take to  exercise  it  without  incurring  the  ex- 
pense as  a  mercantile  license.  There  is  surely 
nothing  unreasonable  in  such  a  requirement." 
In  Oherokmy.  j^<xr,  84Ean.  16,  it  was  held  that 
an  ordinance  requiring  itfaierant  hawkers,  ped- 
dlers, etc.,  to  pay  a  license  fee  of  $2.50  per  day 
is  neither  class  legislation  or  unjust  discrimina- 
tion, nor  partial  or  oppressive,  nor  inconsistent 
with  public  policy,  as  bcine  in  restraint  of 
trade.  The  same  principle  is  involved  in  Eke 
parU  Heplman,  92  Gal.  492  (decided  by  this 
court),  upholding  a  license  passed  by  the  board 
of  supervisors  or  the  city  and  county  of  San 
Francisco  for  peddling  meats  or  fish  from 
wagons  or  baskets,  where  the  license  charged 
was  $75  a  quarter  for  a  meat  peddler,  and 
only  $10  a  quarter  for  peddlers  of  fish,  vegeta- 
bles, fruit,  game,  or  poultry,  and  where  the 
amount  charged  for  vending  meat  by  this 
method  was  a  different  and  higher  license 
from  that  charged  for  selling  meat  at  a  fixed 
place  of  business.  In  that  case  it  is  said: 
"The  validity  of  such  an  ordinance  is  not  now 
an  open  question  here."  See  also  Amador 
Chiinty  V.  Kennedy,  70  Cal.  400;  Ex  parte 
FeUhUn,  96  Cal.  860. 

Nor  is  the  provision  in  question  unlawfully 
discriminating.  It  may  be  conceded  that  if  il 
could  be  said  to  discriminate  in  favor  of  resi* 
dents  of  the  city  of  Chico,  by  requiring  suclk 
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license  only  from  nonresidents  eneased  in 
the  line  of  business  pursued  bj  Haskell,  it 
would  be  bad;  or  if  it  discriminated  against 
residents  of  the  state,  or  against  merchan- 
dise from  without,  or  not  the  product  of 
the  state,  that  it  would  be  void,  as  being,  in 
effect,  a  regulation  of  interstate  commerce,— 
something  entirely  within  the  power  of  Gon- 
ffress.  Bx  parte  Maier,  103  Cal.  484.  But  it 
does  neither  of  these.  In  the  contention  that  it 
does  so  discriminate  against  nonresidents  of  the 
municipality,  counsel  has  evidently  confused 
this  provision  with  another  in  the  same  ordi- 
nance, relating  to  hawkers  and  peddlers,  who 
carry  their  goods  with  them,  which  last  may 
be,  in  its  terms,  open  to  such  objection.  But 
the  latter  provision  is  a  wholly  independent 
one,  relating  to  a  different  class,  and  in  no  way 
affects  the  construction  of  the  feature  under 
consideration.  The  fact  that  one  portion  of 
an  ordinance,  or  a  portion  of  the  same  section, 
may  be  void  for  any  reason  which  does  not 
necessarily  affect  the  whole,  does  not  invalidate 
another  part,  unless  the  twoaresointerblended 
or  dependent  that  the  vice  of  the  one  must  be 
held  to  vitiate  the  other.  Ex  parte  Ohrieteneen, 
85  CaL  811.  The  provision  here  involved  is 
general  in  terms,  and  applies  alike  to  all — 
residents  and  nonresidents  equally — who  do 
not  maintain  "regular  places  of  business"  in 
the  city,  and  who  sell  to  "persons  not  regularly 
engaged  in  carrying  on  such  lines  of  business." 
It  in  no  way  discriminates,  as  to  the  class 
against  which  it  is  directed,  between  those 
living  within  the  city  and  those  without,  but 
is  broad  enough  to  include  all  of  such  class, 
wherever  residing.  It  does  put  into  a  class 
by  themselves  those  who  prosecute  their 
business  by  the  method  therein  specified,  and 
discriminates  in  the  amount  of  license  as  be- 
tween such  class  and  merchants  having  their 
business  located  in  the  municipality,  and  also 
as  between  such  class  and  persons  "selling  to 
the  trade,"  as  is  expressed,  such  as  regular 
drummers  and  traveling  salesmen  for  commer- 
cial houses,  who  go  from  place  to  place  solicit- 
ing orders  from  merchants  and  traders.  But 
such  discrimination  Is  lawful,  and  has  been 
uniformly  upheld,  upon  the  principle  that,  al- 
though the  different  classes  are  engaged  in  the 
same  general  business  of  selling  merchandise, 
it  is  in  the  several  instances  carried  on  under 
such  different  circumstances,  and  by  methods 
so  essentially  dissimilar,  and  with  such  widely 
different  fi»cilities  for  profit  as  to  furnish  Just 


and  reasonable  ground  for  such  discriminatSoiu 
See  cases  cited   above,  and   also   Eaet  8i^ 
Louis  V.  Welirung,  46  HI.  394;  8t.   Louie  ▼. 
Sternberg,  69  Mo.   801;  ffoufe    Moeh.    Oo.  ▼. 
Oage,  100  U.  8.  679,  25  L.  ed.  755.    There- 
is  nothing  in  Bx  parte  Frank,  53  Oal.  606,  29- 
Am.  Rep.  643,  necessarily  opposed  to  this  view. 
In  that  case  Uie  attempted  discrimination  was- 
made  to  depend,  not  upon  the  fact  of  any  es- 
sential tlifference  in  the  methods  of  carryinsp 
on  the  business,  or  the  profits  to  be  derivea 
therefrom,   but    solelv   upon    the    question^ 
whether  the  merchandise,  at  the  time  of  sale, 
was  or  was  not  within  the  corporate  limits  of" 
the  city,  or  in  transit  thereto.    This  was  held 
to  constitute  no  lust  or  proper  ground  for  the- 
discriminatin^  difference  in  amount  of  license- 
imposed  in  the  two  instances,  and  as  being, 
therefore,  partial,  unjust,  and  in  restraint  of 
trade. 

Within  the  principles  of  Ex  parte  MiOer,  »► 
Oal.  41,  we  discover  no  merit  in  the  objectioi^ 
that  the  ordinance  is  void  bv  reason  of  the- 
penalty  imposed,  even  if  such  objection  cai^ 
properly  arise  before  conviction.  See  Bx  parlsr 
Mansfield,  106  Cal.  400.  Nor  is  there  anything 
in  the  further  point  that  the  ordinance  is  void 
because  embracinff  more  than  one  subject  and 
that  not  expressed  in  its  Utle.  The  provisioib 
of  the  Constitution  as  to  the  reauirement,  lib 
that  respect,  of  acts  of  the  legislature,  is  not 
made  applicable  in  terms  to  municipal  ordi- 
nances, and  was  evidently  not  intended  so  to* 
apply.  Its  application  would  practically  pat 
an  end  to  the  practice  of  many  cities  and 
towns  in  the  state,  prevailing  before,  at  the 
time,  and  since  the  adoption  of  thatinstrament^ 
of  codifying  the  ordinances  of  the  municipality, 
as  in  this  instance,  into  a  compact  and  conven- 
ient form,  in  a  single  ordinance.  A  similar 
requirement  of  the  Constitution  of  Missouri 
was  held  not  to  apply  to  city  ordinances,  in 
the  absence  of  an  express  provision  of  the  stat- 
ute making  it  so.    Tarkio  v.  Oook,  130  Mo.  1. 

We  discover  nothing  in  the  provision  of  the- 
ordinauce  under  consideration  which  renders 
it  invalfd  under  the  objections  made. 

The  forit  is  denied,  and  the  prisoner  re- 
manded. 

We  coucar:  Harrison,  J. ;  Ckuroutte^  J.;. 
MeFarUuid*  J.;  Henshawt  J. 

I  dissent:    Temple*  J. 
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Kicolangelo  POMPONIO,  Admr.,  etc.,   of 
Germaio  Pomponio, 

NEW   YORK,  NEW  HAVEN,  &  HART- 
FORD RAILROAD  COMPANY,  Appt. 

(66  Ck>nn.  888.) 

1 .   The  duty  of  nstn^  due  care  not  to  In- 
jure those  riffbtfully  CD  one's  premises  is  the 


same  whether  they  are  there  as  Uoensees  ornpoa 
invltatioD. 

2«  A  railroad  oompaay  mafclng  a  fljr- 
ing  switdi  at  a  cromini^  whloh  It  ba» 
kept  planked  many  years,  between  shops  of  a. 
corporation  located  on  both  sides  of  Its  road,  for 
tbe  use  of  workmen  therein,  when  it  knows  that 
this  constitutes  practically  the  only  entry  to  tbe- 
shope  on  one  side  of  tbe  track  and  is  used  by  the- 
workmen  In  crowds  at  stated  hours  of  the  day» 


NOTB.— For  negllprence  of  a  railroad  company  In  i  Ing  by  their  own  momentum,  see  Kentucky  C  R» 
respect  to  flying  switches  and  detached  ca^  mov-  I  Co.  v.  Smith  (Ky.)  18  L.  K.  A.  68. 
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nratt  ezerotae  reasonable  care  towards  thein^ 
whether  they  are  to  be  regarded  as  Ucenaees  or 
M  iisiog  the  track  by  Inyitation. 

(July  19,  IMB.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  for  New  Haven  County 
In  favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  the  alleged  negligent  killing 
of  plaintiff's  intestate.    J^rmed. 

The  facts  are  stated  in  the  opinion. 

Mesirt,  Kellog^i^  ft  Kellog^i^t  for  appel- 
lants: 

While  an  invitation,  express  or  implied,  im- 
poses the  duty  of  ordinary  care  upon  a  person 
In  control  of  premises,  a  license,  which  is  in- 
ferred where  the  object  is  the  mere  pleasure  or 
benefit  of  the  person  enjoying  it,  imposes  no 
such  duty. 

Bargreaves  r.  Deactm,  26  Mich.  1;  Beach, 
Gontrib.  Neg.  g  61. 

An  invitation  is  inferred  where  there  ia  a 
common  interest  or  mutual  advantage,  while 
a  license  is  inferred  where  the  object  is  the 
mere  pleasure  or  benefit  of  the  person  using  it. 

Bennett  v.  LouisviUe  <ft  N,  R  Co,  102  U.  8. 
584,  26  L.  ed.  287;  Campbell,  Neg.  ^^  48,  44; 
16  Am.  ftEng.  Ena  Law,  p.  414. 

It  must  be  found  from  the  evidence  that 
there  was  no  invitation,  either  express  or  im- 
plied, according  to  the  meaning  which  that 
word  has  in  the  eye  of  the  law. 

The  deceased  had  no  technical  right  to  the 
crossing  in  question  as  against  the  railroad 
company.  Bie  was  there  simply  with  the  per- 
mission and  by  the  sufferance  of  the  railroad 
company.  But  to  require  a  greater  degree  of 
care  or  warning  from  the  railroad  company  than 
that  contended  for  by  the  defendant  would  be 
to  require  from  it  at  this  crossing,  where  the 
deceased  had  acquired  no  legal  rights  against 
the  company,  the  same  degree  that  it  is  bound 
to  exercise  at  highway  crossings  which  the 
public  has  exactly  the  same  legal  right  to  use 
as  the  railroad. 

NiehoUon  v.  BrUB.  Oo.  41  K.  Y.  626;  Sut- 
ton V.  New  Tork  0,  d  B.  B.  B  Co.  W  N.  Y. 
248. 

A  naked  license  to  pass  over  premises  doee 
not  create  any  obligations,  upon  the  part  of  the 
licensor,  to  provide  against  danger  or  accident 
to  the  licensee. 

Morgan  v.  Benneplvania  B  Oo.  7  Fed.  Rep. 
78. 

Odc  who  enters  the  yard  of  a  railroad  com- 
pany under  a  mere  license  is  held  to  assume 
the  risk  of  all  dangers  which  are  caused  by  a 
natural  and  proper  use  of  the  tracks  and  trains. 

Bicharde  v.  Chicago,  St,  P.  dk  K.O  B  Oo.  81 
Iowa,  426;  Bogan  v.  Ohicago,  M.  A  8t,P.B 
Co.  59  Wis.  189;  lUinoie  0.  B.  Co.  v.  Oodfreg, 
71  111.  500,  22  Am.  Rep.  112;  Spieer  v.  Cheea- 
peake  dh  0.  B.  Co.  84  W.  Va.  614,  11  L.  R.  A. 
885:  McOlaren  v.  Indianapolie  d  V.  R.  Oo.  88 
Ind.  819. 

The  deceased  did  not  do  all  that  is  required 
as  a  matter  of  law  from  those  approaching  any 
crossing  of  a  railroad,  and  especially  one  in 
which  the  deceased  had  no  actual  legal  right 
other  than  that  of  a  mere  licensee. 

Pierce,  Railroads,  848:  Woodard  v.  New 
Tork,  L.  B.dtW.B  Co.  106 N.  Y. 869;  Hinck- 
ley V.  Cape  Cod  B  Oo.lTXi  Mass.  257;  EUiot 
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V.  Chicago,  M.  A  St.  P.  B  Co.  5  Dak.  528,  8 
L.  R  A.  868;  Owene  y.  Peniis  J  -  f  nia  B.  Co. 
41  Fed.  Rep.  187:  Ofnoago,  U.  i.  d>  P.  B  Co. 
V.  Boueton,  95  U.  8.  697,  24  L.  ed.  542;  Seho- 
field  V.  Chicago.  M.  ilb  St.  P.  B  Oo.  114  U.  8. 
615,  29  L.  ed.  224;  P^k  Y.New  Tork,  N.  K  df  B. 
B.  Co.  50  Conn.  892. 

Mr.  Charlee  G.  Root*  for  appellee: 

If  there  were  any  duty  whatever  toward  the 
deceased,  imposed  upon  the  defendant,  then 
the  question  of  negligence  ought  to  be  left  to 
the  trier. 

Nolan  V.  New  Tork,  N.  H.  db  H.  B  Co,  58  Conn. 
461;  Hanke  v.  Boeton  dt  A.  B  Oo.  147  Mass. 
495;  Taylor  Y.  Delaware  db  H.  Canal  Oo.  118 
Pa.  162,  57  Am.  Rep.  446. 

The  crossing  was  practically  a  highway 
crossing  at  noon  and  the  defendant  recognized 
it  as  such  by  giving  the  highway  signals  on 
that  occasion. 

Borry  v.  NewTork  0.  dt  B.  B  R  06.92  Tjf. 
Y«  289,  44  Am.  Rep.  877;  Sweeny  v.  Old  Colony 
db  N.RCo.  10  Allen,  868.  87  Am.  Dec  644; 
Murphy  Y.  Boeton  db  A.  B.  Oo.  188  Mass.  121; 
Chenepn  v.  Fitchburg  R  Co.  160  Mass.  211,  22 
L.  R.  A.  575;  4  Am.  &  £ng.  Enc.  Law,  p.  915, 
§  10,  and  notes. 

The  only  attempt  on  the  part  of  the  defend- 
ant's servants  to  warn  the  person  struck  or  to 
prevent  the  accident  was  made  by  a  brakemau 
on  the  top  of  the  box  car  at  its  rear  and  was 
futile  as  should  have  been  foreseen  by  the  ^• 
fendant'a  servants.  Tfaii  was  clearly  negli- 
gence. 

4  Am.  ft  Eng.  Enc.  Law,  pp.  985, 986,  and  a 
large  number  of  cases  cited  in  the  notes;  Brown 
V.  NetB  Tork  0.  Railroad^  N.  Y.  597,  88 
Am.  Dec.  858;  Fergueon  v.  Wieeonein  0.  R  Oo. 
68  Wis.  145;  Fi^nch  v.  Taunton  Branch  Bail- 
road,  116  Mass.  587;  Howard  v.  St.  Paul,  M,  db 
M.  B  Oo.92  Minn.  214;  Penneylwnia  R  Oo. 
Y.  State,  61  Md.  108;  Orethen  v.  Chicago,  M.  db 
St.  P.  B.  Oo.  22  Fed.  Rep.  609. 

Contributory  negligence  is  a  question  of  fact, 
and  the  trial  court  finds  that  the  deceased  did 
not,  at  the  time  of  the  accident,  fail  to  make 
reasonable  use  of  his  senses,  and  did  not  bv  such 
failure  or  otherwise  in  any  manner  by  his  own 
negligence  or  want  of  care,  contribute  to  hia 
Injury,  thus  announcing  that  tiie  deceased  was 
entirely  free  from  it. 

Nolen  Y.  New  Tork,  N.  H.  db  H.  R  Oo,  68 
Conn.  475:  Batee  v.  New  Tork  AN.B.R  Oo. 
60  Conn.  269;  Lutton  v.  Vernon,  62  Conn.  1; 
Beieiegel  v.  New  Tork  0.  R  Oo.  84N.  Y.  629» 
90  Am.  Dec  741. 

TorraAoOf  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  brought  to  recover  dam- 
ages for  injuries  claimed  to  have  been  inflicted 
by  the  defendant  upon  the  plaintilTs  intestate, 
causing  his  death.  The  court  below,  upon  the 
facts  found,  rendered  judgment  for  the  plain- 
tiff, and  the  defendant  appealed. 

The  following  is  the  substance  of  the  find- 
ing: The  intestate,  Giermaio  Pomponio,  was, 
when  injured,  working  for  Holmes,  Booth.  <& 
Hay  den,  a  corporation,  in  Waterbury.  The 
shops  of  said  corporation  are  located  upon  both 
sides  of  the  defendant's  railroad,  and  extend 
for  a  considerable  distance  parallel  with  it. 
Germaio  was  employed  in  that  portion  of  the 
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works  IviDg  easterly  of  the  tracks,  and  on  the 
80th  of  May,  1892,  a  few  minutes  before  1 
o'clock  in  the  afternoon  be  was  returning  to 
his  work,  and  in  doing  so  was  passing  over  the 
tracks  of  the  defendant's  ndbroad.  at  a  crossing 
leading  from  one  of  the  streets  in  Waterbury 
to  one  of  the  two  regular  entrances  to  the  east- 
erly portion  of  the  works  of  his  employer.  On 
both  sides  of  this  crossing  was  a  wooden  gate, 
and  a  house  for  a  gate  tender,  belonging  to 
and  maintained  l^  Holmes,  Booth,  A  Hayden. 
This  crossing  was  regularly  prepared  for  the 
purpose  of  access  to  said  works,  and  was  reg- 
ularly used  by  800  or  400  of  the  employees  in 
going  to  and  from  their  work,  as  well  as  by 
teams  and  others  having  business  with  said 
corporation.  It  was  the  rule  of  said  corpora- 
tion that  these  employees  should  go  through 
the  gate  at  the  easterly  terminus  of  this  cross- 
ing, in  going  to  and  returning  from  their  work. 
Kone  others  than  said  emiMoyees,  and  those 
having  business  with  the  corporation  were  per- 
mitted to  enter  at  said  entrance  without  a  pass 
obtained  from  the  oflQce.  This  crossing  has 
been  thus  maintained  and  used  for  over  tliirty 
years,  and  said  use  has  always  been  open,  no- 
torious, and  well  known  to  all  the  world  and 
to  the  defendant.  During  all  this  period  the 
defendant  has  kept  this  crossing  planked  and 
In  condition  for  travel  to  said  shops;  and  the 

5 blanking. for  such  purpose  has  generally  been 
urnishM  by  the  defendant,  but  at  times  by 
«ald  corporation.  The  layout  of  defendant^i 
road,  in  1848,  antedated  by  a  few  years  the 
erection  of  these  shops,  and  the  establishment 
of  this  crossing.  It  was  well  known  to  the 
defendant  that  a  few  minutes  before  the  morn- 
ing starting,  at  the  noon  closing,  the  1  p.  ic, 
starting,  and  the  evening  closing  hours,  the 
employees  of  said  works  passed  in  or  out  in 
large  numbers,  over  this  crossing,  while  dur- 
ing the  other  hours  of  the  day  it  was  com- 
paratively little  used.  South  of  the  crossing 
were  two  side  tracks,  used  principally  for  the 
storage  of  cars  for  the  shops.  Thirty-four  feet 
north  of  the  crossing  was  the  south  end  of  an 
iron  truss  bridge  of  the  defendant  over  the 
KaugatudL  river.  It  was  lOH  ^^t  long.  Its 
main  trusses  were  24  inches  wide.  Its  over- 
h^  supports  were  of  iron  of  the  various  sizes 
usual  in  such  a  bridge,  and  it  was  not  other- 
wise enclosed.  The  defendant  was  accustomed 
to  switch  over  this  crossing  from  its  freight 
yard  north  of  the  bridge,  in  order  to  place  its 
cars  on  the  side  tracks  south  of  the  crossing. 
In  switching  cars  upon  the  more  northerly  of 
the  two  sidings,  flying  switches  were  custom- 
arily made.  This  switching  could  only  be 
done  during  the  intervals  between  the  passine 
of  regular  trains,  and  one  of  these  intervals 
was  between  11:16  a.  ic.  and  1:10  p.  m.  At 
the  time  Qermaio  was  injured  the  defendant 
was  making  a  flying  switch  over  this  crossing, 
in  order  to  put  a  box  car  from  the  freight  vara 
onto  one  of  the  two  side  tracks  south  of  the 
crossing.  Said  car,  having  been  n)t  under 
headway,  was,  near  the  north  end  of  the 
bridge,  cut  off  from  the  enrine,  which  then 
sped  on,  at  about  12  or  16  miles  an  hour,  until 
it  passed  the  crossing,  and  the  switch  about 
160  feet  south  of  the  crossing.  Upon  the  en- 
gine were  the  engineer  and  fireman  in  the  cab, 
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the  yard  condnuctor  on  the  forward  footboard, 
and  two  brakemen  on  the  rear  footboard  of 
the  tender.  Upon  the  box  car,  which  followed 
some  distance  behind,  and  which  was  upon 
ths  bridge  when  theenglne  passed  the  crossing, 
was  a  single  brakman,  on  top  of  the  car  at 
the  rear,  where  the  brake  was.  As  the  engine 
approached  the  crossing  the  whistle  was  blown 
and  the  bell  rung,  and  Germaio  and  Loughlio, 
a  fellow  workman,  observed  Its  approach,  and 
halted  for  it  to  pass  at  a  distance  of  beiween  6 
and  16  feet  from  the  tracks.  After  it  bad 
passed,  Lou^hlin  looked  up  and  down  the 
track.  He  did  not  see  the  car  oominir,  being 
prevented  from  doing  so  either  by  the  bridge, 
or  by  escaping  steam,  smoke,  or  flying  duat,  or 
both  combinM,  and 'proceeded  on  his  way. 
Germaio  advanced  at  the  same  time.  As  they 
were  upon  the  planking  between  the  tracks, 
the  silently  advancing  car.  going  at  the  rate  of 
from  6  to  8  miles  an  liour,  struck  both  Lough- 
lin  and  Qermaio,  causing  the  latter  the  iniuriea 
from  which  he  died  a  few  days  later.  It  did 
not  appear  in  evidence  that  anyone  observed, 
or  was  in  a  position  to  observe.  Glermaio.  to 
see  whether  or  not  he  looked  up  the  track  be- 
fore starting  to  cross,  after  the  engine  passed, 
and  there  was  no  direct  evidence  upon  this 
point.  As  the  engine  passed  the  deceased, 
none  of  the  men  upon  it  gave  any  warning  of 
the  approaching  car,  or  did  anything  to  attract 
his  attention  to  it.  When  the  brakeman  opon 
the  box  car  saw  that  an  accident  was  immi- 
nent, he  shouted,  but  was  not  heard  by  the 
crossers,  as  the  circumstances  rendered  it  little 
probable  that  he  would  be,  or  that,  if  beard, 
the  intended  wamine  would  be  of  any  avaiL 
He  also  began  to  apply  the  brake,  but  with  no 
effect  in  diminiBhing  the  speed  of  the  car  until 
the  accident  occurrra.  When  Germaio  started 
across  the  tracks,  after  the  engine  passed  him, 
the  box  car  was  somewhere  on  the  bridge,  and 
it  was  more  or  less  concealed  from  his  view  by 
the  bridge.  From  any  point  in  the  line  of 
said  crossing,  between  defendant's  west  rail 
and  the  gate  nouse,  the  view  to  the  northward 
was  unoDstructed,  save  by  the  bridge;  and 
standing  in  said  line,  within  a  distance  of  6 
feet  from  said  rail,  one  had  a  clear  view 
through  the  bridge.  Between  6  and  8  or  9 
feet  from  said  rail  the  trusses  and  supports  of 
the  bridge  seriously  interfered  with  the  view  of 
objects  on  the  bridge,  so  that  a  box  car  upon  it 
"would  be  largely  obscured  from  sight."  At 
no  point,  however,  would  such  a  car  be  wholly 
hidden  from  sight.  The  flnding  concludea 
thus:  "I  flnd  from  the  evidence  as  follows:  (a) 
That  the  deceased  was  upon  the  croesing  at 
the  time  of  the  accident  by  the  implied  invita- 
tion of  the  defendant.  (5)  That  the  defendant 
failed  to  exercise  due  and  reasonable  care 
towards  the  deceased  in  the  premises,  and  was 
negligent  towards  him.  whereby  he  received 
his  injuries,  (c)  That  the  defendant  failed  in 
its  duty  to  the  deceased,  and  did  not  exercise 
reason Hble  care  for  his  safety,  under  the  cir- 
cumstances, although  he  was  upon  said  cross- 
ing as  a  mere  licensee  only,  and  that  the  de- 
fendant was  therefore  guilty  of  neglieence  di- 
rectly causing  said  Injuries  to  the  deceased. 
((f)  That  the  deceased  did  not,  at  the  time  of  the 
accident,  faU  to  make  reasonable  use  of  hie 
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flenses,  and  did  Dot,  by  sach  faUure,  or  other- 
wise, in  any  manner,  l>y  his  own  neglieence  or 
want  of  care,  coDtribute  to  bis  injury. ' 

Upon  the  trial  below  the  defendant  clalined 
that  the  deceased  was  upon  the  crossing  as  a 
mere  licensee,  that  the  defendant  at  the  time 
owed  to  him  no  dnty  as  such  licensee,  that  the 
defendant  was  not  guilty  of  negligence,  that 
the  deceased  was  guilty  of  contributory  negli- 
gence and  that  Judgment  should  be  rendered 
for  nominal  damages  only.  The  court  ren- 
dered judgment  for  substantial  damages.  The 
defendant  claims  that  the  court  below,  upon 
the  facts  found,  erred  in  holding  it  guilty  of 
negligence  towards  the  decedent,  and  also  in 
holding  that  the  decedent  was  not  guilty  of 
contributory  negligence. 

We  think  the  question  involved  in  this  last 
claim,  as  to  the  contributory  negligence  of  the 
decedent,  is  disposed  of  by  the  finding  as  one 
of  fact,  and  \b  not  open  to  review  upon  this  ap- 
peal. The  general  question  whether  the  de- 
cedent was  guilty  of  cotftribntory  negligence 
involves  these  two  subordinate  quesUons: 
First.  What  were  the  nature  and  extent  of  the 
duty  to  avoid  injury  restins  upon  the  deced- 
ent under  the  drcumstancesl  Second.  Did  he 
fully  perform  that  duty?  The  first  question  is 
one  of  law,  and  is  answered  by  saying  that 
whether  the  decedent  was  upon  the  crossing  as 
a  trespasser  or  a  licensee,  or  was  there  by  im- 
plied invitation,  it  was  his  duty  to  use  such 
measures  to  avoid  danger  and  injury  to  himself 
as  a  man  of  ordinary  prudence  would  have 
used  under  the  same  circumstances,  and  this 
was  all  the  law  required  of  him.  The  other 
question,  whether  his  conduct  in  avoiding  the 
dangers  incident  to  his  sitnaiion  was  that  of  a 
man  of  ordinary  prudence,  is  clearly  a  ques- 
tion of  fact,  to  be  answered  by  the  trior  from 
the  facts  proved  by  the  evidence.  The  con- 
clusion of  the  trior  upon  this  point,  if  he  com- 
mitted no  error  of  law  in  reaching  it,  is  final, 
and  cannot  be  reviewed  by  this  court  upon  this 
appeal,  fiiarrell  v.  Waterbury  Hone  B,  Oo. 
60  Conn.  289.  Now,  the  claim  of  the  defend- 
ant, that  the  court  below  erred  in  holding  that 
the  decedent  was  not  guilty  of  contributory 
negligence  may  mean  that  the  court  erred  with 
reference  to  this  question  of  law,  or  this  ques- 
tion of  fact,  or  both«  But  the  record  does  not 
disclose  that  the  court  erred  with  reference  to 
either  question.  It  nowhere  appean  that  it 
took  an  erroneous  view  of  the  nature  or  ex- 
tent of  the  decedent's  duty,  or  that  it  held  him 
to  a  duty  less  in  anv  degree  than  the  law  im- 
posed on  him;  and  it  nowhere  appears  that,  in 
coming  to  the  conclusion  that  he  had  fully 
performed  his  dnty,  the  court  below  committed 
any  error  of  law.  Upon  this  part  of  the  case, 
then,  the  record  fails  to  show  that  the  court 
below  committed  any  error  of  law,  and  this 
disposes  of  the  defendant's  claim  upon  the 
question  uf  contributory  negligence. 

The  next  question  is  whether  the  court  erred 
in  holding  that  the  defendant  was  guilty  of 
negligence  towards  the  decedent.  Upon  this 
part  of  the  case  the  questions  relate  principally 
to  the  nature  and  extent  of  the  defendant's 
duty  towards  the  decedent,  rather  than  to  its 
performance  of  that  duty;  and  the  extent  of 
the  duty,  it  is  said,  depends  lareely  upon  the 
relation  which  the  parties  sustained  to  each 
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other  at  the  time;  that  is,  whether  the  deced- 
ent was  upon  the  crossing  as  a  licensee,  or  was 
there  upon  the  implied  invitation  of  the  de- 
fendant; and  these  questions  are,  upon  this 
rerord,  properly  questions  of  law. 
The  prindple  upon  which  the  courts  distln- 

Sish  a  case  of  implied  license  from  one  of 
plied  invitation,  in  the  technical  sense, 
seems  to  be  this:  Speakine  generally,  where 
the  privilege  of  user  exists  for  the  common  in* 
terest  or  mutual  advantage  of  both  parties,  it 
will  be  held  to  be  a  case  of  invitation;  but  if 
it  exists  for  the  mere  pleasure  and  benefit  of 
the  partv  exocisinr  the  privilege,  it  will  be 
beia  to  be  a  case  of  license.  Beach,  Contrib. 
Neg.  ^  61:  Campbell,  Neg.  g§  48,  44.  <*Itis 
sometimes  difllcult  to  determine  whether  the 
circumstances  make  a  case  of  'invitation,'  in 
the  technical  sense  of  that  word,  as  used  in  a 
large  number  of  adjudged  cases,  or  only  a 
case  of  mere  license."  Bennett  v.  LavucUU 
d2f.  R.  Ca.  102  U.  8.  677, 684,  26  L.  ed.  286. 
287.  The  defendant  contends  that  the  deced- 
ent was  upon  the  crossing  as  a  mere  licensee, 
and  consequently  that  its  duty  towards  him 
was  a  more  limited  one  than  if  he  had  been 
there  upon  its  implied  invitation. 

As  a  general  statement,  it  is  undoubtedly 
true  that  an  owner  in  charge  of  land  owes  a 
more  limited  duty  to  a  mere  licensee  than  he 
does  to  a  party  invited,  in  the  technical  sense 
of  that  word.  A  licensee  must  take  the  prem- 
ises as  he  finds  them,  and  the  owner  is  not,  as 
to  him,  bound  to  use  care  and  diligence  to 
keep  the  premises  safe,  while  he  does  owe  such  a 
duty  to  one  using  his  premises  upon  invitation. 
*'It  has  often  been  held  that  the  owner  of  land 
or  a  building,  who  has  it  in  charge,  is  bound 
to  be  careful  and  diligent  in  keeping  it  safe 
for  those  who  come  there  by  bis  invitalton, 
express  or  implied,  but  that  he  owes  no  such 
dutv  to  those  who  come  there  for  their  own  con- 
ven1ence,or  as  mere  licensees."  Plummer  v.  DUl^ 
166  Mass.  426.  427.  This  distinction  between 
the  case  of  a  licensee  and  that  of  a  party  in- 
vited, in  rsipect  to  4iie  duty  of  keeping  the 
premises  safe  for  th^ir  use,  is  recognized  m  the 
following  cases,  and  in  many  others:  Nictiol' 
son  V.  3r%e  B,  Oo.  41  N.  Y.  626,  682;  Barry  v. 
New  York  C.  A  B.  B.  B  Oo,  92  N.  T.  289,  44 
Am.  Rep.  877;  Byrne  v.  Neu  York  0.  db  K 
B.  R  Oo.  104  N.  Y.  862.  68  Am.  Rep.  612; 
Sweeny  v.  Old  Colony  d  N.  B.  Oo,  10  Allen, 
868,  87  Anou  Dec.  644;  Gordon  v.  Oumminpe, 
162  Mass.  613,  9  L.  R  A.  640.  But,  while 
this  is  so,  it  is  also  true  that  the  landowner 
must  not  himsdf,  by  what  has  been  called  "his 
own  active  negligence."  injure  either  the  licen- 
see, or  the  jMrty Invited,  while  they  are  upon 
his  land.  This  is  a  duty  due  to  both  equally. 
Towards  both,  in  this  respect,  he  is  bound  to 
exercise  the  same  amount  of  care.  Both  are 
upon  his  premises,  not  as  wrongdoers,  but  by 
his  permission;  and,  in  respect  to  the  duty  in 
question,  we  know  of  no  good  reason  why  the 
nature  and  extent  of  it  should  not  be  the  same 
in  cases  of  license  as  in  cases  of  invitation. 

In  a  Massachusetts  case  it  appeared  that  the 
plaintiff,  being  sent  by  his  mother  upon  an  er- 
rand, passed  through  a  passageway  upon  the 
defendant's  premises,  over  a  portion  of  which 
way  a  roof  had  been  constructed,  and  that  it 
was  the  defendants'  habit  to  supply  ale  to  their 
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workmen,  wbo  were  accustomed  to  throw  the 
empty  ale  kegs  out  of  a  window,  down  upon 
this  roof,  from  which,  from  time  to  time,  the 
kegs  were  taken  away.  Just  as  the  plaintiff, 
in  going  through  the  passageway,  emerged 
from  under  this  roof,  one  of  the  workmen 
threw  a  keg  so  carelessly  that  it  fell  off  the 
roof  and  injured  the  plaintiff.  It  was  held 
that  the  defendants  were  liable,  and  that  it 
made  no  difference  whether  the  way  was  pub- 
lic, and  thus  the  plaintiff  was  traveling  upon 
it  as  a  matter  of  right,  or  whether  it  was  pri- 
vate, and  he  was  traveling  upon  it  merely  by 
permission.  The  court  said:  "Even  if  he  were 
there  under  a  permission  which  they  might  at 
any  time  revoke,  and  under  circumstances 
which  did  not  make  them  responsible  for  any 
defect  in  the  existing  condition  of  the  way, 
they  were  still  liable  fdr  any  negligent  act  of 
themselves  or  their  servants  which  increased 
the  danger  ofpassing  and  in  fact  injured  him." 
Corrigan  T.  union  Sugar  Uefinery,  08  Mass. 
577,  96  Am.  Dec.  685.  In  another  Massachu- 
setts  case  the  court  says:  *'The  licensor  has, 
however,  no  right  to  create  a  new  danger  while 
the  license  continues.  Oliver  v.  Worcester,  102 
Mass.  4b0,  502,  8  Am.  Rep.  485;  Corrigan  v. 
Union  Sugar  Befinery,  supra;  Corhy  v.  Hill, 
4  C.  B.  N.  8.  556.  So  a  railroad  company 
which  allows  the  public  habitually  to  use  a 
private  crossing  of  its  tracks  cannot  use  active 
force  against  a  person  or  vehicle  crossing  under 
a  license,  express  or  implied."  StSsens  v. 
I^ie/tols,  155  Mass.  472,  475,  15  L.  R  A.  459. 

In  a  New  York  case  the  court  said:  '*There 
can  be  no  doubt  that  the  acquiescence  of  the 
defendant  for  so  long  a  time,  in  the  crossing  of 
the  tracks  by  pedestrians,  amounted  to  a  license 
and  permission,  by  the  defendant,  to  all  per- 
sons to  cross  the  tracks  at  this  point  These 
circumstances  imposed  a  duty  upon  the  de- 
fendant, in  respect  of  persons  using  the  cross- 
ing, to  exercise  reasonable  care  in  the  move- 
ment of  its  trains.  The  company  had  a  law- 
ful right  to  use  the  tracks  for  its  business,  and 
could  have  withdrawn  its  permission  to  the 
public  to  use  its  premises  |ir  a  public  way,  as- 
suming that  no  public  right  therein  existed; 
but  so  long  as  it  permitted  the  public  use,  it 
was  chargeable  with  knowledge  of  the  danger 
to  human  life  from,  operating  its  trains  at  that 
point,  and  was  bound  to  such  reasonable 
precaution  in  their  management  as  ordinary 
prudence  dictated  to  protect  wavfarers  from 
injury.  .  .  .  The  ground  of  liability  in 
this  case  is  negligence  and  the  duty  of  the  de- 
fendant to  exercise  reasonable  care  existed 
irrespective  of  the  fact  whether  the  plaintiff's 
intestate  had  a  fixed  legal  right  to  cross  the 
track,  or  was  there  simply  by  the  defendant's 
implied  permission."  Barry  v.  New  York  0. 
d  H.B.B.  Co,  92  N.  Y.  289,  293, 44  Am.  Rep. 
877. 

In  this  view  of  the  matter,  we  think  it 
makes  no  difference  whether  we  hold  the  case 
at  bar  to  be  one  of  license  or  invitation;  for  the 
dutv  which  the  defendant  is  here  charged  with 
violating  is  not  the  duty  to  keep  its  premises 
aafc  for  use.  but  the  duty  of  using  due  care  not 
to  injure  by  its  own  act  tho«e  ri>&htfully  on  its 
premises,  and  that  duty  is  the  same  whether 
those  persons  are  on  the  premises  as  licensees, 
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or  upon  invitation.  In  the  technical  aenae  of 
that  word. 

Furthermore,  upon  th«  somewhat  peculiar 
and  exceptional  state  of  facts  disclosed  by  the 
record,  we  think  this  is  a  case  of  invitatioo,  as 
that  word  is  used  in  many  of  the  cases,  as 
pointed  out  in  Plummer  v.  DiU,  156  Mass.  426, 
480.    In  that  case  the  court  says:  "There  is  a 
class  of  cases  to  which  Sweeny  v.  Oid  Colony 
d  If.  B.  Co,  supra,  and  Holmes  v.  Drew,  151 
Mass.  678,  belong,  which  stand  on  a  ground 
peculiar  to  themselves.    The^  are  where  the 
defendant  by  his  conduct  has  induced  the  pub- 
lic to  use  a  way  in  the  belief  that  it  is  a  street 
or  public  way  whicn  all  have  a  right  to  use, 
and  where  they  suppose  they  will  be  safe. 
The  inducement  or  implied  invitation,  in  these 
cases,  is  not  to  come  to  a  place  of  business 
fitted  up  by  the  defendant  for  traffic,  to  which 
those  only  are  invited  who  will  come  to  do 
business  with  the  occupant,  nor  is  it  to  come 
by  permission,  or  favor,  or  license,  but  it  is  to 
come  as  one  of  the  public  and  enjoy  a  pub- 
lic right,  in   the  enjoyment   of    which   one 
may  be  expected  to  be  protected.    The  lia- 
bility in  such  a  case  should  be  coextensive 
with  the  inducement  or  implied  invitation." 
We  think  the  case  at  bar,  quoad  these  work 
people  using  this  crossing  at  the  stated  hours, 
is  a  case  of  invitation,  rather  than  of  license, 
within  the  principle  laid  down  in  the  above 
case  of  Plummer  v.  DiU,  and  the  cases  (herein 
referred  to,  and  in  other  cases  which  might  be 
cited.      See  also  our  own  case  of  Crogan  y. 
Sehiele,  58  Conn.  186,  207,  55  Am.  Rep.  88. 
But  after  all,  whether  the  decedent  is  to  be  re- 
garded as  a  licensee,  or  as  one  invited  to  use  the 
crossing,  is  of  no  practical  importance  in  this 
case.    He  was  certainly  either  the  one  or  the 
other,  and  the  defendant's  duty  towards  him, 
so  far  as  the  present  complaint  is  concerned, 
was  the  same  in  either  case;  and,  upon  the  facts 
found,  we  think  the  court  below  was  Justified 
in  holding  that  the  defendant  failed  to  perform 
that  duty.    As  before  intimated,  the  facts  in 
this  case  are  somewhat  peculiar  and  excep- 
tional.   For  more  than  thirty  years  the  defend- 
ant has  kept  this  crossing  planked,  and  in 
condition  for  the  use  of  these  300  or  400  work 
people,  and  for  the  teams  of  their  employer. 
It  was  specially  prepared  and   adapted   for 
this  purpose,  and,  practically  speaking,  the 
employees  were  compelled  to  use  it  in  coming 
to  and  going  from  their  work.    It  was  used 
during  every  working  day  by  300  or  400  peo- 
ple.   It  adjoined  a  public  street,  and  it  was 
the  principal,  and  practically  the  only,  entry 
to  the  shops  east  of  the  tracks.    It  was  used 
by  these  people,  in  crowds  at  a  time,  at  cer- 
tain stated  hours  of  the  day.    And  all  of  this 
was  well  known  to  the  defendant  and  its  serv- 
ants.   The  decedent  was  one  of  these  work- 
men, and  when  be  was  injured  he  was  usini; 
the  crossing  in  returning  to  his  work  at  one  of 
the  stated  times  when  it  was  customary  for  the 
employees  to  use  the  crossing  for  such  pur- 
pose.   The  defendant  was  engaged  in  making 
what  is  known  as  a  "flying  switch," — a  dan- 
gerous operation  anywhere,  but  more  especial- 
ly over  a  crossing,  public  or  private;  and  it 
selected  an  hour  to  do  this  when  it  might  rea- 
sonably be  anticipated  that  it  would  result  im 
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^Jory  to  some  of  these  people,  unless  care  pro- 
portionate to  the  danger  was  taken  to  avoid 
«uch  a  result.  Under  these  circumstances,  the 
•defendant  was  clearly  charsed  with  the  dutpr 
*to  use  reasonable  care  towards  those  using  this 
•croesinir,  whether  they  used  it  under  a  license 
or  under  an  Implied  invitation;  a  care  propor- 
tionate to  the  danger  to  be  reasonably  antici- 
pated from  the  act  done,  and  reasonably  ade- 
•-quate,  tinder  the  circumstances,  to  prevent  In- 
jury from  that  act  to  those  who  at  that  time 
v?ould  probably  be  rightfully  using  the  cross- 
ing. TayloT  y.  Delatoare  <t  A  Canal Oo.  113  Pa. 
162, 57  Am.  Rep.  446;  Barry  y.  New  York  0.  d 
H.  R.  E.  Co,  iupraj  Byrne  y.  Nmo  York  0.  dt 
M.  R.  R.  Co.  104  N.  Y.  863.  58  Am.  Reo.  613. 
Whether  the  defendant  at  this  time  used  such 
<are  was,  in  this  case,  as  it  ordinarily  must  be,  a 
<1uestion  to  Iw  determined  by  the  tnor  as  one  of 
'fact.  The  trior  decided  it  against  the  defend- 
ant and  the  record  does  not  disclose  that  in  de- 
ciding it  any  error  of  lai^  was  committed, 
either  with  respect  to  the  relation  which  these 
parties  sustained  towards  each  other,  or  as  to 
the  duties  which  Uiey  owed  to  each  other,  or 

to  any  other  matter. 

There  ie  no  error.  j 

The  other  Judges  concur* 


William  A.  BESRS  and  Wife.  Appte., 

V, 

BOSTON  A  ALBANY  RAILROAD  COM- 
PANY. 

an  ooiuL  417.) 

^  railroad  eompany  recelTini^  ft^m  an- 
other earrter  and  tranoportlnif  tmnks 

under  the  mistaken  supposition.  Induced  by 
obeckB  on  the  trunks,  that  they  t)e!onff  to  pas- 
'Senirers  who  have  liougbt  tiokets  over  Its  road 
when  In  fact  the  owners  of  the  trunks  trayeled 
by  another  route  but  supposed  their  trunks  were 
-riffbUy  cbeoked.  Is  not  liable,  on  the  ground  of 
mere  netrliffence,  for  the  loss  of  the  trunks  by 
tthe  fail  of  a  railroad  bridge. 

(ICarch  28, 1896.) 

APPEAL  by  plaintiffs  from  ajtidgment  of 
the  Superior  Court  for  New  Hayen  County 
'in  fayor  of  defendant  in  an  action  brought  to 
recoyer  the  yalue  of  trunks  and  their  contents 
irhich  were  deliyered  to  defendant  for  trans- 
f)ortation  and  lost  by  it     Affirmed, 

Plaintiffs  were  at  Saratoga,  intending  to  go 
to  New  Hayen.  Defendant  had  a  contract 
with  the  Delaware  ^  Hudson  Riyer  Railroad 
•Company  and  the  New  York,  New  Hayen«  A 
iHartford  Railroad  Company  for  through  trans- 
portation oyer  the  three  lines  from  Saratoga  to 
I^ew  Hayen.  Plaintiffs  purchased  tickets  at 
19uratoga  which  entitled  them  to  go  by  the 
Delaware  A  Hudson  Riyer  Railroad  Company's 
'trains  to  Albany,  thence  by  boat  to  New  York, 
;thence  by  the  New   York,  New   Hayen,  A 

Nora.— As  to  liability  of  a  railroad  company  for 
*tbe  aots  of  a  person  employed  by  another  corpora- 
tion where  he  to  claimed  to  be  a  common  affent  of 
*«eyeral  corporations,  see  also  Hilary  v.  G-reat 
Northern  R.Co.aiife,  448,  and  Scott  v.  Cleyeland  B. 
•Co.  (Ted.)  anU^  164. 
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Hartford  Railroad  to  New.  Hayen,  and  they  ap- 
plied for  checks  for  their  baggage  and  receiyed 
checks  marked  New  Hayen  and  Saratoga  tia 
B.  A.  A  and  N.  Y..  N.  H.  A  H.  The  trunka 
went  forward  according  to  directions  on  the 
checks  on  the  Boston  A  Albany  Railroad  in- 
stead of  by  the  boat.  During  the  Journey  a 
bridge  which  formed  a  part  of  defendant's 
track  ^ye  way,  resulting  in  the  wreckage  of 
the  tram  and  loss  of  the  baggage.  Plaintiffs 
claimed  that  they  were  informed  by  the  person 
who  gaye  them  the  checks  for  the  baggage 
that  tneir  tickets  gaye  them  the  right  to  haye 
the  trunks  go  by  rail  oyer  defendant's  road, 
and  that  they  caused  the  trunks  to  be  checked 
in  that  way,  relying  upon  such  statement,  un- 
der the  belief  that  he  had  authority  to  make 
it  from  the  fact  that  he  had  possession  of  the 
checks. 

Further  facts  appear  in  the  opinion* 

Meagre,  Lyman  E.  Munson  and  E.  P. 
Arrine*  for  appellants: 

The  defendant  is  bound  by  the  act  of  its 
a^nt  performed  within  the  general  scope  of 
his  authority. 

The  first  of  seyeral  connecting  carriers 
bound  together  by  a  through  traffic  agreement 
is  the  agent  of  the  others,  and  the  others  are 
bound  by  the  acts  of  its  employees,  performed 
within  the  general  scope  of  their  authority. 

Hartan  y.  E!a$Um  B.  Co.  114  Mass.  44; 
Pennsylvania  0.  R.  Oo.  y.  Behwarstenberffer,  45 
Pa.  206. 

The  road-  actually  carrying  the  baggage  at 
the  time  of  the  injury  is  the  principal,  and  is 
answerable  In  suit  brought  against  it  directly 
by  the  owner  of  the  baggage.    . 

Harp  y.  The  Grand  Bra,  1  Woods,  C.  C. 
184;  Chicago  d  R.  I,  R,  Oo.  r.  Fhhey,  62  111. 
81,  4  Am.  Rep.  687;  Packard  r.  Taylor,  85 
Ark.  402,  87  Am.  Rep.  87;  Conkey  y.  AiiltoaU' 
keedSt,  P.  R.  Oo,  81  Wis.  619,  11  Am.  Rep. 
680;  HaUiday  y.  8t.  Louie,  K,  C.  d  N.  R.  Oo. 
74  Mo.  159,  41  Am.  Rep.  809;  Young  y.  Psnn- 
eyloania  R  Oo.  115  Pa.  112;  Pennsylvania  R 
Go.  r.  ConneU,  112  111.  295,  54  Am.  Rep.  288. 

Uncommunicated  instructions  do  not  affect 
parties  dealing  with  an  agent. 

Gelvin  y.  Kaneas  City,  8t.  J,  d  0,  B,  R,  Oo, 
21  Mo.  App.  273;  Deming  y.  Grand  Trunk  R. 
Oo.  48  N.  H.  456,  2  Am.  Rep.  267;  Pruitt  y. 
Hannibal  d  8t,  J,  R.  Co,  62  Mo.  527;  Harri- 
eon  r.  MissouH  P.  R,  Oo.  74  Mo.  864,  41  Am. 
Rep.  818. 

Where  baggage  was  deliyered  to  the  baggage- 
master,  who  checked  it  contrary  to  the  rules, 
which  proyided  that  a  ticket  must  be  pre- 
sented, the  railroad  was  held  liable  for  its  loss 
through  negligence  to  one  who  had  neither 
purchased  a  ticket  nor  paid  fare. 

Lake  Shore  d  M,  8,  R.  Oo.  r.  Foster,  104 
Ind.  298,  54  Am.  Rep.  819. 

Similarly,  where  a  baggagemaster  checked  a 
trunk  of  Jewelry,  knowing  its  contents,  the 
company  was  held  to  the  same  liability  aa 
though  it  had  been  ordinary  baggage. 

Jacobs  y.  TuU,  88  Fed.  Rep.  412;  Hannibal 
d  8t,  J.  R.  Oo.  V.  Swift,  79  U.  B.  12  Wall  262, 
20  L.  ed.  428. 

Where  baggage  reached  Its  destination  al 
night  and  thebaggagemaster  at  the  request  of 
the  owner  took  charge  of  it  until  morning, 
when  it  was  to  be  deliyered  to  another  car- 
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Tier  with  whom  tb^  defendant  carrier  had  no 
contract  or  traffic  arrangement,  the  defendant 
was  held  to  be  bound  by  the  act  of  the  bag- 
gageniaater  and  liable  for  its  loss. 

Ouimii  v.  Eenshaw,  85  Yt  006, 84  Am.  Dec. 
646;  Smith  y.  Ifaahua  db  L.  BaUroad,  27  N. 
H.  86,  69  Am.  Dec.  864;  Lake  Shon  AM.  8. 

B.  Co.  ▼.  Pierce,  47  Mich.  277. 

The  checking  was  clearly  within  the  general 
scope  of  the  agent* s  authority. 

Brennan  v.  Fair  Haven  db  W,  B,  Go.  46 
Conn.  284,  29  Am.  Rep.  679;  Wilt(m  ▼.  Mid- 
dleeex  B.  Go.  107  Mass.  108,  9  Am.  Rep.  11. 

A  check  is  evidence  of  the  receipt  of  bag- 
gage. 

Venver,  South  Park  A  P.  B  Oo,  ▼.  Boberte, 

6  Colo.  388;  Chieago,  RLdP.ROo.  ▼.  Clay- 
ton, 78  HI.  616. 

An  authority  to  check  baggage  is  to  be  in- 
ferred from  the  possession  of  the  checks. 

Itiinoii  0.  B  Co.  ▼.  Copdand,  24  111.  882, 76 
Am.  Dec  749;  leaaeeon  ▼.  JVeu>  York  (7.  A  H. 
B  B.  Co.  U  K  Y.  278,  46  Am.  Rep.  142; 
Ouimit  T.  Henehaw,  supra. 

The  defendant  is  liable  as  a  bailee  by  virtue 
of  the  receipt  of  the  baggage. 

Schouler,  Bailm.  &  Carr.  2d  ed.  §§  9,  28; 
2^olton  ▼.  Weetern  B  Corp.  15  N.  Y.  444.  69 
Am.  Dec.  628;  note  to  Waterhury  v.  Nets  York 

C.  AH.  B.B  Co.  17  Fed.  Rep.  674;  Smith  ▼. 
Naehva  A  L.  Bailroad,  eupra. 

The  service  performed  by  the  defendant  was 
not  necessarily  gratuitous.  It  had  a  right  to 
chsrge  freight  and  to  exercise  the  right  of  lien. 

Schouler,  Bailm.  &Carr.  2d  ed.  $  668:  Bum- 
$ey  V.  Northeastern  B  Co.  14  C.  B.  N.  8.  641; 
Wilson  V.  Grand  Trunk  BaHway,  66  Me.  60,  96 
Am.  Dec.  436,  67  Me.  138.  2  Am.  Rep.  26; 
Graffam  v.  boston  A  M.  B  Go.  67  Me.  284; 
Flaherty  v.  Greenman,  7  Daly,  ttl. 

Even  if  the  service  was  gratuitous  the  de- 
fendant was  liable  for  at  least  gross  negligence. 

Lemon  v.  Chan$lor,  68  Mo.  840, 80  Am.  Rep. 
799;  Skeil^  v.  Kahn,  17  HI.  170;  Flint  A  P. 
M.  B,  Co.  V.  Weir,  87  Mich.  Ill,  26  Am.  Rep. 
499;  Gray  v.  Mistouri  Biver  Packet  Co.  64  Mo. 
47;  McCauley  y.  Davidson,  10  Minn.  418. 

The  liability  of  a  carrier  is  imposed  by  law. 
It  exists  although  there  has  been  no  payment 
of  fare  or  agreement  to  pay  fare. 

BuffeU  V.  Ttoy  A  B.  B.  Co.  40  N.  Y.  168; 
Gordon  y.  Grand  Street  A  N.  B.  Co.  40  Barb. 
646;  Buss  v.  Steamboat  War  Eagle,  14  Iowa, 
868;  Green  v.  Milwaukee  A  *St.  P.  B.  Co.  41 
Iowa,  410;  Woods  v.  Detin,  18  111.  746,  66  Am. 
Dec.  488. 

The  defendant  is  liable  for  at  least  gross 
negliecnce,  on  the  broad,  general  ground  that 
it  had  the  custody  of  the  property. 

Scbouler,  Bailm.  A  Carr.  2d  ed.  g  8:  4  Law- 
son,  Righu,  Rem.  ft  Pr.  g  1695;  Siory,  Bailm. 
9th  ed.  g  69;  Phelps  v.  People,  72  K  Y.  884; 
Newhall  V.  Paiae,  10  Gray,  866;  Wilson  v. 
Chesapeake  A  0.  B.  Co.  21  Gratt.  664;  Fair- 
fax V.  New  York  C.  A  H.  B  B  Co.  78  N.  Y. 
167,  29  Am.  Rep.  119;  Flaherty  y.  Greenman, 

7  Daly.  481. 

If  passengers  are  on  board  through  mistake, 
they  may  recover  in  case  of  injury  through 
the  carrier's  negligence. 

Auitin  V.  Great  Western  B.  Co.  L.  R.  2  Q. 
B.  442;  Bogges  v.  Chesapeake  A  0.  B  Co.  87 
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W.  Ya.  297.  28  L.  R  A.  777;  OineinnaU.  A. 
A  L  B  Co.  V.  Carper,  112  Ind.  26;  Leiois  v» 
DeHaware  A  H.  Canal  Co.  146  N.  Y.  608;  Gk 
lumbus,  C.  AL  C.  B  Co.  v.  iWef^,  40  Ind.  87;. 
Bobostelli  v.  New  York,  N.  H.AH.BCo.» 
Fed.  Rep.  796;  Great  Northern  B  Go.  v.  Har- 
rison, 10  Exch.  876;  Biee  v.  lUinais  C.  B  Os. 
22  111.  App.  648;  Shearm.  ft  Redf .  Nes;  8d  ed. 
§  268;   Brennan  y.  Fair  Haven  A  W.  B.  Co.. 
46  Conn.  284,  29  Am.  Rep.  679;  Wilton  y^ 
Middlesex  B  Co.  107  Mass.  106,  9  Am.  Rep. 
11;  Hamilton  r.Tetras  A  P.  B.  C;E?.64Tex.  251^ 
68  Am.  Rep.  766;  Texas  A  P.  B  Co.  y.  Besi^ 
66  Tex.  116;  Baines  v.  Chesapeake  AO.BOo. 
89  W.  Ya.  60,  24  L.  R  A.  226;  Sheann.  ^ 
Redf.  Neg.  8d  ed.  g  264;  Toledo.  W.AW.B. 
Co.  y.  Beggs,  86  111.  80,  28  Am.  Rep.  618;  Col- 
lins y.  Boston  A  M.  B  Bailroad,  10  Cuah.  606. 

In  order  that  a  carrier  be  liable  it  is  neoea- 
sary  to  have  the  goods  in  his  custody  and  know^ 
that  he  has  them,  ao  that  he  may  know  that 
care  is  required,  and  of  what  nature. 

Barbour  v.  Ness  Haven  A  N.  Go.  61  Conn. 
148,  60  Am.  Rep.  12;  Plans  v.  Boston  AA.  B^ 
Co.  167  Mass.  877, 17  L.  R  A.  886. 

Every  person  owes  a  duty  not  to  negligenUgr 
injure  another. 

Baines  v.  Chesapeake  A  0.  B  Co.  and  Bret^ 
nan  v.  Fair  Haven  A  W.  B.  Go.  supra. 

Defendant  was  guilty  of  gross  negligence. 


Bay,  Negligence  of  Imposed  Duties,  666; 
Peering,  Neg.  §§6,  11;  New   York  C. 
.  Loekwood,  84  U.  8.  17  WaU.  882,  21 


BCo. 
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Dee: 

V 

641. 

Any  negligence  of  any  common  carrier  usin^ 
so  powerful  an  agent  as  steam  may  well  be> 
called  gross. 

Philadelphia  ABB.  Co.  y.  Derity,  65  U.  fiu 
14  How.  463, 14  L.  ed.  602. 

That  the  cars  ran  off  the  track  is  prima  facie* 
evidence  of  negligence. 

FHtal  V    Middlesex  B  Co.  109  Mass.  895,  11^ 
Am.  Rep.  720;  Van  Horn  y.  Kermit,  4  £.  D. 
Smith.  468. 

The  circumstances  attending  the  delivery  of 
the  checks,  the  receipt  of  the  trunks,  the  for- 
warding of  merchandise  and  trunks  over  their 
own  and  connecting  lines  of  railroads,  the  in- 
terchange of  car  and  railroad  facilities.  Hie* 
adjustment  of  balances  growing  out  of  rail- 
road transportation,  all  point  to  the  queatioa 
of  agency  and  contractual  relations  between 
the  corporations,  and  the  public  who  have 
dealings  with  them. 

These  questions  Justify  the  court  In 
ing  the  judgment  of  the  court  ^below  and 
manding  the  case  for  trial. 

Swift,  Dig.  889;  Shelford,  Railways,  72»» 
788;  Williams  v.  Grant,  1  Conn.  491,  7  Am. 
Dec.  285;  Hickox  y.  Naugatuck  B.  Co.  81  Coon. 
284,  88  Am.  Dec.  148;  MeAHhur  r.  Sears,  8t 
Wend.  190;  Wilson  v.  Grand  Trunk  B.  Co. 
57  Me.  138,  2  Am.  Rep.  W^Chicago,  B.  L  A  P. 
B  Co.  y.  Clayton,  78  111.  616: 8tory,  Bailm.  8th 
ed.  454^63.  466;  8  Wood,  Railway  Law,  ed. 
1894,  §§  427,  428,  480,  441;  2  Wood,  Railwrn^ 
Law,  |g  290,  299,  pp.  1049,  1096, 1219,  1224, 
1226,  1246,  1626;  Wood's  Brown,  Carr.  148,. 
150.  164.  166,  168,  166.  478;  2  Wood.  RaU- 
roads  (Minor's  ed.)  1004.  1049,  1095;  Wood's 
Field,  Corp.  750,  751;  2Rorer,  Railroad8,965,. 
991.  996,  999,  1008. 
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Memn»  GeorM  D.  Watrons  and  Ed- 
ward 6.  Bneluaad*  for  appellee: 

The  right  of  action  in  this  cilse  is  ^verned 
\iy  the  law  of  the  place  where  the  accident  oc- 
curred, m.,  Massachusetts. 

Gookj,  Torts,  471 ;  U  Foreii  r.  Tolman,  117 
Mass.  109, 19  Am.  Rep.  400;  Mo»tjfn  t.  Fab- 
riffM,  2  Smith,  Lead.  Cas,  9th  Am.  ed.  964; 
Addison,  Torts,  28,  29;  Denniek  ▼.  (kntrcU  B. 
Co.  108  U.  8.  18, 26  L.  ed.  441. 

In  Dunlap  y.  International  8.  B.  Co.  98 
Mass.  871,  it  was  held  that  Stewart  could  re- 
ooyer  nothing;  that  there  was  no  contract  be- 
tween him  and  the  company  to  carry  his 
haggage;  and  therefore  the  company  was  not 
bound  to  use  even  the  smallest  degree  of  care, 
and  was  not  liable  for  gross  negligence. 

Wright  v.  Boston  A  A.  B.  Co.  142  Mass. 
296;  Flam  y.  Boston  d  A.  B.  Co.  157  Mass. 
877,  17  L.  R  A.  885. 

The  person  who  put  the  checks  on  the 
trunks  at  Saratoga  was  n(H  the  agent  of  the 
defendant 

Merely  because'  the  man  at  Saratoga  had 
checks  in  his  possession  does  not  of  itself  con- 
stitute him  the  agent  of  the  defendant  even  to 
check  the  baggage  of  its  passengers.  A  forti- 
ori it  would  not  make  him  his  agent  to  check 
trunks  for  persons  who  neither  were  nor  in- 
tended to  become  its  passengers. 

Whart.  £7.  §  1816;  Best,  Ey.  |  867;  Bfurrty, 
Lee,  2  Jac.  ft  W.  464;  Coon  y.  Qurley,  49  Ind. 
199;  Firtt  Nat.  Bank  y.  Council  Blufft  Water- 
foorke  Co.  56  Hun,  412;  Morgan  y.  Farrel,  58 
Conn.  426. 

Since  no  relation  of  agency  between  the  man 
who  made  the  representations  as  alleged  and 
the  defendant  appears  from  the  record,  and 
none  can  be  presumed,  the  alleged  good  faith 
and  belief  of  the  plaintiffs  cannot  charge  the 
defendant  with  any  liability. 

TaleoU  y.  Wahaefi  B.  Co.  66  Han,  462. 

Negligence  presupyyjcn  the  existence  of  a 
du^,  which  is  allegejjlt)  have  been  broken. 

Where  no  duty  is  ofijjjil  there  can  be  no  negli- 
gence. .t\; 

Shearm.  A  Redf .  Ni^l  %  8,  and  cases;  Cooley, 
Torts.  *660;  Nt^an  y.  ifeut  York,  N.  H.  db  U. 
R.  Co.  58  Conn.  461;  FixrreU  y.  Waterbury  Eorm 
i2L  a>.  60  C'onn.  246;  a  Neil  y.  Ea%t  Windsor, 
68  Conn.  158. 

In  the  absence  of  any  duty  created  by  a 
contractual  relation  with  the  plaintiff,  the  de- 
fendant owed  only  the  absolute  dutj  which 
binds  eyery  man  to  refrain  from  wilful  and 
wanton  injury  to  the  property  of  another. 

Dunlap  y.  International  S.  B.  Co.  98  Mass. 
871;  Wright  y.  Boston  db  A.  B.  Co.  142  Mass. 
296;  Plan»  y.  Boston  db  A.  B.  Co.  157  Mass. 
877, 17  L.  R  A.  885;  Gardner  y.  New  Haven 
db  N.  Co.  51  Conn.  148,50  Am.  Rep.  12;  Austin. 
Jurisp.  194;  Toledo,  W.  db  W.  B.  Co.  v.  Beggs, 
86  111.  80,  28  Am.  Rep.  618;  Lawson,  Cont. 
§  229;  Beeher  y.  Great  Eastern  B.  Co.Ij.R.5 
Q.  B.  241;  Faiifax  y.  New  York  C.  db  B.  B. 
A  Co.  5  Jones  A  8.  616;  Taleott  y.  Wabash 
HCo.W  Hun.  462;  mumenthal  ▼.  Maine  C. 
B.  Co.  79  Me.  550;  Be^ast  dbB.R  Co.  y.  Keys, 
9  H.  L.  Cas.  578. 

When  a  person  is  deceived  in  taking  a  thing 
into  his  possession,  no  contract  of  bailment 
can  arise  unless  he  so  elects  after  knowing  the 
truth. 

S2L.R  A. 


Story.  Bailm.  gS69, 155,  872.  881;  Lfoyd  y. 
West  Branch  Bank,  15  Pa.  172,58  Am..  Dec 
581;  Ooggs  y.  Bernard,  2  Ld.  Raym.  909;  Shel- 
don Amos,  Roman  Ciyil  Law,  197,  199, 216. 

A  contract  for  the  carriage  of  baggage  a» 
baggage  is  included  in  the  contract  for  the  car- 
riage of  the  passenger,  and  is  inseparabl» 
from  it. 

BiekoQ!  Y.  Naugatuek  B.  Co,  81  Conn.  284. 
83  Am.  Dec.  143:  amith  y.  Boston  db  M.  Bail- 
road,  44  N.  H.  882,  and  cases;  8  Wood,  Rail- 
roads, gg  400,  408;  Hannibal  db  St.  J.  B.  Co. 
y.  8w^,  79  U.  S.  12  Wall.  262,  20  L.  ed.  428. 

Baldwin,  J.,  delivered  the  opinion  of  the 
court: 

If  the  defendant  came  under  any  obligation 
to  make  good  the  plaintiffs'  loss,  it  must  haye 
been  either  by  virtue  of  some  contract  between 
them,  or  of  actionable  negligence.  No  such 
contract  is  .alleged,  unless  one  can  be  implied 
from  the  reception  by  the  defendant  at  Albany 
of  their  luggage,  so  checked  as  to  indicate  that 
it  was  to  be  transported  oyer  its  railroad  ta 
Springfield.  It  is  not  averred  that  the  person 
from  whom  they  obtained  the  checks  was  sd 
agent  of  the  defendant,  or  had  any  authority 
to  act  or  speak  in  its  behalf,  nor  even  that  he 
was  an  agent  of  the  Delaware  A  Hudson  Canal 
Company,  with  which  the  defendant  was  in 
contract  relations.  His  statements,  therefore, 
and  the  plaintiffs'  reliance  upon  them,  are  of 
no  importance,  except  as  evincing  their  good 
faith  in  the  transaction.  On  the  other  hand, 
the  effect  of  the  reply  was  to  admit  that  th» 
defendant  received  the  lugniffe  under  the  mis- 
taken supposition  that  it  belonged  to  passen- 
gers who  bad  bought  tickets  oyer  its  road,  and 
so  that  its  transportation  on  its  railroad  had 
been  duly  paid  for.  Had  trunks  marked  aa 
destined  to  Springfield  been  received  by  the 
defendant  witnout  any  particular  contract  or 
understanding  in  regard  to  their  transportation, 
it  would  have  assumed,  simply  from  its  posi- 
tion as  a  common  carrier,  an  obligation  to 
transport  them  safely,  and  have  had  a  right  to 
a  proper  compensation  when  the  service  waa 
performed,  fiut  an  express  contract  existed 
between  it  and  the  Delaware  &  Hudson  Canal 
Company,  under  which  it  was  bound  to  receive 
the  personal  luggage  of  passengers  who  held 
tickets  entitling  them  to  pass  over  both  roads 
between  Saratoga  and  Springfield,  and  the  de- 
fendant was  led  by  the  checks  to  suppose  that 
the  trunks  of  the  plaintiffs  were  luggage  of 
that  character.  It  did  not,  therefore,  reodvfr 
them  under  such  circumstances  as  to  create 
such  an  implied  contract  with  their  owners. 
An  implied  contract  between  two  parties  ia 
only  raised  when  the  facts  are  such  that  an  in- 
tent may  fairly  be  inferred  on  their  part  to 
make  such  a  contract.  Such  an  intent  may  be- 
implied,  although  it  be  certain  that  it  never 
actually  existed,  but  not  unless  the  parties  are 
in  such  relations  that  each  ought  to  have  had 
it.  In  the  case  at  bar  the  facts  not  only  do  not 
Justify,  but  absolutely  exclude,  such  an  impli- 
cation. The  plaintiffs  did  not  intend  to  pay 
the  defendant  for  the  transportation  of  the 
trunks.  They  supposed  that  they  had  already 
paid  for  this,  m  purchasing  tickets  to  New  Ha- 
ven by  way  of  the  Hudson  river.  The  de- 
fendant did  not  intend  to  make  any  charge  for 
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4helr  transportation.  It  supposed  that  com- 
pensation for  this  bad  been  niade  already,  un- 
der, and  as  an  incident  of,  an  express  contract, 
made  in  its  behalf  by  the  Delaware  &  Hudson 
Canal  Company,  for  the  transportation  of  the 
owners,  as  passengers,  over  its  railroad.  The 
plaintiffs  and  •the  defendant  were  alike  misled 
by  appearances.  It  is  one  of  those  cases  where 
«  loss  must  be  sustained  by  one  or  the  other  of 
two  parties  who  are  equally  innocent  of  wrong, 
but  one  of  whom  placed  it  in  the  power  of  a 
third  person  to  do  the  act  which  caused  the  in- 
Jury.  The  plaintiffs  acted  in  good  faith  in 
accepting  the  checks  in  question  from  some 
one  in  Saratoga,  and  causing  them  to  be  placed 
on  their  trunks;  but  it  was  this  that  induced 
the  Delaware  &  Hudson  Canal  Company  to 
deliver  the  luggage  to  the  defendant  at  Albany. 
«nd  the  defendant  to  receive  it  as  belonging  to 
those  whose  right  it  was  to  have  it  transported 
over  its  line  to  Springfield.  The  plaintiffs 
oould  not  in  this  way  force  the  defendant  into 
■a  contract  relation  which  it  certainly  would 
never  have  intentionally  assumed. 

The  defendant,  havinff  taken  the  plaintiffs' 
property  into  his  possession  for  transportation 
over  a  railroad  which  it  operated  as  a  common 
oarrier,  was  not  free  from  all  responsibility  for 
its  safe-keeping,  notwithstanding  it  accepted 
its  custody  without  any  contract,  express  or 
implied,  it  is  admitted  by  the  pleadings  that 
not  only  did  the  defendant  run  the  train,  in 
which  the  property  was,  upon  a  bridge  which 
was,  and  long  had  been,  so  defective  that  it 
oould  not  sustain  such  a  burden,  but  also  that 
no  one  was  stationed  there  to  give  any  warning 
of  the  danger,  or  signal  the  train  to  stop,  and 
that  the  luggage  was  destroyed  by  reason  of  its 
gross  negligence  in  these  respects,  but  "with- 
out any  wilfulness,  malice,  or  intentional 
wrong,  or  anything  equivalent  or  amounting 
thereto."  The  defendant  did  not  receive  the 
trunks  In  the  capacity  of  a  common  carrier  of 
•igoods  for  hire.  They  were  delivered  to  it.  and 
■accepted  by  it,  In  the  capacity  of  a  common  car- 
rier of  passengers  for  hire.  In  fact,  there  were 
no  passengers  to  be  carried,  to  whom  they  be- 
longed; but  this,  whether  then  known  or  un- 
known to  the  deifendant,  would  be  no  excuse 
for  any  wilful  or  intentional  injury  to  prop- 
•erty  actually  in  its  possession.  We  think, 
iiowever,  that  it  was  a  sufficient  excuse  for  the 
negligence  which  it  confessed.  Actionable 
negligence  is  the  neglect  of  a  duty.  What 
duty  did  the  defendant  owe  to  the  plaintiffs? 
Bimply  that  of  abstaining  from  anything 
amounting  to  wilful  or  wanton  injury  to  their 
property  in  its  possession.  Oardner  v.  New 
Maven  A  N.  Co.  51  Conn.  148,  150,  60  Am. 
Hep.  12.  That  cannot  be  deemed  a  wanton 
exposure  of  it  to  destruction  which  consisted 
only  in  running  a  train  of  cars  upon  an  unsafe 
bridge,  by  which  its  own  property,  as  well  as 
theirs,  was  involved  in  a  common  loss.  '/Neg- 
ligence signifies  a  want  of  care  in  the  perform- 
ance of  an  act,  by  one  having  no  positive  in- 
tention to  injure  the  person  complaining  of  it." 
Pitkin  V.  New  Yark  <ft  N  B.  B.  Go.  64  Conn. 
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483,  490.  It  is  true  that  tbia  definition  mi^t 
not  exclude  the  liability,  in  some  inatancea,  of 
a  principal,  on  the  ground  of  negligence,  for 
damage  consequent  upon  a  direct  act  of  rio- 
lence  or  trespass  on  the  part  of  servants,  but 
this  is  not  a  case  of  that  description.  The  groea 
negligence  with  which  the  defendant  was 
chargeable  consisted  wholly  of  omissions. 
There  was  no  wilful  wrong,  nor  yet  such  reck- 
less misconduct  as  can  be  deemed  Its  equiva- 
lent. Had  the  defendant  voluntarily  assumed 
the  position  of  a  "depositary"  (taking  this  term 
in  its  strict  meaning  of  a  bailee  without  re- 
ward), it  would  not  have  been  bound  under 
the  rules  of  the  Roman  law  (which  have  be- 
come a  part  of  the  common  law)  to  treat  the 
plaintiffs'  property  with  any  more  care  than  it 
gave  to  its  own.  Oopgn  y.  Bernard,  2  Ld. 
Raym.  909;  Dig.  15,  3.  Depo»iti  tel  Contra. 
Good  faith  would  have  been  the  measure  of  its 
obligations.  Dig.  16,  8,  20.  He  who  infcrnsta 
his  property  to  a  careless  man,  if  loss  ensues, 
must  lay  it  to  the  account  of  his  own  impru- 
dence in  putting  it  into  such  hands.  Inst.  8, 
16,  ''Quibue  Modie  Be  Contrahitur  OfAiqatio^ 
8.  But  in  the  case  before  us  the  elements  of  a 
bailment  are  wanting,  for  there  was  no  con- 
tract, express  or  implied,  between  the  parties. 
2  Kent,  Com.  *780.  The  defendant's  obliga- 
tions, not  being  contractual,  were  less  than 
those  attaching  to  bailees  of  any  class.  No 
man  can  have  the  care  of  another's  property 
thrust  upon  him,  without  his  invitation  or 
consent,  in  such  a  way  as  to  raise  a  duty  call- 
ing for  the  performance  of  positive  acta  of  pro- 
tection. He  mieht  be  bound  to  refrain  from 
acts  of  direct  injury.  This  is  a  mere  nee;ation 
of  wrongdoing.  A  man  acts  at  his  peril;  but 
he  is  never  liable  for  omissions,  except  in  con- 
sequence of  some  duty  voluntarily  undertaken. 
Holmes.  Com.  Law,  82.  Had  the  defendant 
wilfully  thrown  the  plaintiffs'  trunks  from  the 
bridge  into  the  stream  below,  a  liability  would 
have  been  incurred;  but  this  would  have  been 
an  act  of  violence,  not  an  absence  of  care. 
Gross  negligence  is  not  actionable  where  not 
even  slight  care  was  due.  Dunlap  v.  Interna- 
tional 8.  B.  Co.  98  Mass.  871,  879.  However 
blameworthy,  it  is  still  essentiallv  different 
from  intentional  wrongdoing.  Magna  neg- 
ligentia  culpa  est,  magna  culpa  dciueeet.  Dig. 
50,  16.  JJe  Verborum  SUgnifieatUme,  226. 
Had  the  checks  indicated  that  the  trunks  were 
to  be  sent  over  the  river  route,  their  reception 
by  the  defendant  for  carriage  over  its  route 
would  have  presented  a  very  different  ques- 
tion. Fairfax  v.  Nev>  Ywk,  C,  A  H,  B.  B. 
Co.  78  N.  Y.   167,  170,  29  Am.  Rep.  119. 

The  ruling  on  the  demurrer,  witn  which  the 
pleadings  under  the  original  complaint  were 
closed,  was  in  conformity  to  the  views  which 
we  have  expressed.  It  is  therefore  unneoesp 
sary  to  inqufre  whether,  had  there  been  error, 
it  would  not  have  been  waived  by  filing  a  sub- 
stituted complaint 

There  ie  no  error  in  the  judgment  appealed 
from. 
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Joseph  H.  3IURRAY 
«. 

liEHIQH    VALLEY    RAILROAD 
PANY  el  al.,  Appd. 

(86  CODO.  612.) 


COM- 


▲  mllrojkd  eomiMUiy  is  liable  to  »  pao- 
•eni^er  oo  its  train  for  DefrligeDOe  of  the  serv- 
aots  of  another  railroad  oompany  over  whose 
track  such  train  is  running  under  a  contract  be- 
tween the  companies  whereby  the  train  is  to  be 
run  subject  to  the  orders  and  signals  given  by 
servants  of  the  owner  of  the  track,  sinoe  they 
become  thereby  the  servants  of  the  owner  of  the 
4raln  for  the  purpose  of  its  management. 

(Baldwin  and  Torrance,  JJ^  dteeenL) 
(July  19. 1806.) 

APPEAL  by  defendants  from  a  Judgment 
of  the  Superior  Court  for  New  Haven 
County  in  favor  of  piaiDtiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  tieen  received  by  plaintiff 
while  a  passenger  on  defendant's  road.  4/' 
firmed. 

The  facts  are  stated  in  the  opinions. 

Mestn,  Georee  D.  Watrovs  and  Ed- 
irard  D*  BncUaad*  for  appellants: 

A  carrier  of  passengers  is  held  to  a  high  de- 
gree of  care  and  is  liable  for  a  failure  to  exer- 
cise such  a  high  degree  of  care. 

2  Wood,  Railroads,  ^  296. 

From  the  nature  of  the  accident  tbe  burden 
of  proving  negligence  is  upon  tbe  plaintiff. 

2  Wood,  Railroads,  ^  825a;  Curtis  ▼.  JBoeh- 
€ster  db  8,  R  Oo,  18  N.  T.  534,  76  Am.  Dec. 
258. 

The  plaintiff  has  not  shown  that  the  Lehigh 
Clompany  was  negligent  and  the  Lehigh  Com- 
pany has  shown  that  it  used  due  care. 

The  court  erred  in  instructing  the  jury  that 
tbe  persons  operating  tbe  Central  train  were  tbe 
servants  of  the  Lehigk  Company  so  as  to  make 
it  liable  for  their  actstin  threatening  a  collision. 

Wnght  Y.  Midland  R.  Co.  L.  R.  8  Exch.  187; 
Sprague  v.  Smith,  2%  Yt.  426,  70  Am.  Dec. 
424. 

The  plaintiff  knew  before  entering  upon  the 
*def  end  ant's  train  that  this  train  was  to  be  car- 
ried over  other  roads  where  the  defendants  bad 
DO  exclusive  control.  He  must  then  look  to  tbe 
•company  having  the  control  of  those  by  whose 
negligence  he  was  injured. 

2  Wood,  Railroads,  g  824.  and  note;  2  Redf. 
Bail  ways,  $  180,  and  note;  2  Harris,  Damages 
by  Corp.  ^  844. 

The  doctrine  that  tbe  Central  Company  and 
its  servants  were  the  servants  of  the  iJehigh 
Talley  Company  is  most  startling. 

Cooley,  Torls^  623. 

Tbe  court  errod  in  striking  out  the  testi- 
mony of  John  B.  Robinson  as  to  declarations 
made  by  tbe  persons  on  the  Central  engine  at 
the  time  of  the  approach  of  the  engine  and  the 
threatened  collision. 

Pinney  v.  Jones,  64  Conn.  649;  Reynolds, 

Nora-ZThe  above  decisloo  as  to  the  liability  of  a 
railroad  company  to  a  passenKer  for  defects  In 
the  track  of  another  oompaoy  over  which  its  train 
was  ruDuinff  Is  one  for  which  there  are  but  few  di- 
rect precedents,  but  a  similar  decisloo  is  found  in 
Xlttlejobo  V.  Fltchburv  It-  Co.  (Mass.)  S  L.  B.  A.  602. 
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£v.  §  7;  Enos  v.  TutOe,  8  Conn.  250;  1  GreenL 
£v.  145,  and  note  b;  Hanowr  R,  Co,  v.  CoyU, 
56  Pa.  896. 

Tbe  court  erred  in  excluding  the  testimony 
as  to  the  declarations  of  Mr.  Freck,  train  mas- 
ter of  the  Central  Company. 

1  Greenl.  £▼.  g  180;  Bradoer,  Rules  of  £t. 
108,  109. 

If  true  that  the  train  was  late  it  has  no  ten- 
dencT  to  establish  negligence,  and  a  verdict 
based  on  that  evidence  only  would  be  prepos- 
terous. 

Button  y.  Frink,  51  Conn.  842.  60  Am.  Rep. 
24;  aBrien  v.  Miller,  60  Conn.  214. 

Mr,  Tilton  E.  Doolittle  for  appellee. 


Ch.  J.,  delivered  the  opinion  of 
tbe  court: 

The  controlling  question  presented  by  the 
appeal  in  this  case  arises  on  tbe  charge  of  the 
court  to  the  jury.  That  beine  disposed  of, 
the  other  assignments  of  error  become  unim- 
portant. And  in  the  charge  that  question  Is 
narrowed  to  this:  Was  tbe  court  correct  in  say- 
ing to  the  Jury  that  the  servant*  of  the  Central 
Rulroad  Company,  while  operating  its  trains 
on  that  portion  or  its  track  used  in  common  by 
that  company  and  this  defendant,  might,  for 
the  purposes  of  this  case,  be  regarded  as  the 
servants  of  this  defendant?  A  recurrence  to 
tbe  duties  which  tbe  law  imposes  on  every 
railroad  company  as  a  carrier  of  passengers 
will  serve  to  make  the  answer  to  this  question 
more  distinct. 

A  railroad  corporation,  by  the  contract  for  a 
passage  over  its  road,  assumes  the  obligation  to 
exercise  tbe  highest  practicable  degree  of  hu- 
man skill  to  carrv  the  passenger  in  safely,  and 
undertakes  absolutely  to  protect  him  against 
any  injury  or  wilful  misconduct  of  its  servants 
in  tbe  performance  of  its  contract;  and  tbe  ob- 
ligation in  these  respects  continues  until  tbe 
contract  is  fully  performed.  Dwinelle  v.  New 
York  Cd  B.  URCo.  120  N.  Y.  117.  8  L.  R. 
A.  224.  £very  carrier  of  passengers  for  hire 
— although  not,  like  a  common  carrier  of  goods, 
an  insurer  against  everything  but  the  act  of 
Qod  and  the  public  enemies — ^is  bound  to  use 
the  utmost  care  which  is  consistent  with  the 
nature  of  the  business  to  guard  the  passenger 
against  all  dangers,  from  whatever  source  aris- 
ing, which  may  reasonably  and  naturally  be 
expected  to  occur,  in  view  of  all  the  circum- 
stances, and  of  the  number  and  character  of 
tbe  persons  with  whom  tbe  passenger  will  be 
brought  in  contact.  Tbe  carrier  must  provide 
safe,  sufScient,  and  suitable  vehicles  for  trans- 
portation, and  must  provide  such  servants  for 
the  management  of  the  same,  and  make  all 
such  reasonable  arrangements  therefor,  as  the 
highest  care  of  a  prudent  man  would  suggest 
as  necessary  to  a  safe  passage.  Ball  ▼.  Connec- 
ticut River  3.  B.  Co.  18  Conn.  819;  Fuller  v. 
Naugatuek  R  Co,  21  Conn.  657;  FUnt  v.  Nor- 
wich A  N,  r.  Transip,  Oo,  84  Conn.  554;  Em- 
mons V.  Nexn  Bedford,V.  db  N,  8.  B,  Co,  97 
Mass.  861,  93  Am.  Dec.  99;  Palmeri  y.  Man- 
hattnn  B,  Oo.  188  N.  T.  261.  16  L.  R.  A.  186; 
Pendleton  y.  KinOey,  8  Cliff.  416.  Fed.  Cas. 
No.  10.922.  This  duty  is  imposed  by  law;  and 
this  measure  for  its  performance  rests  upon  a 
railroad  corporation  to  its  full  extent  A  rail- 
road corporation  is  a  carrier  of  passengers  by 
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Tirtue  of  the  francbise  graoted  to  It  by  its  char- 
ter, a  francblBe  InteDoed  to  be  lued,  for  the 
public  good.  By  asking  for  and  receivlog  the 
f ranchiae,  the  corporation  cornea  under  the  ob^ 
ligation  to  answer  in  damages  to  every  one  who 
may  be  injured  bv  any  negligence  in  the  use 
of  the  privilege  it  has  so  received.  And  public 
policjr  will  not  permit  the  corporation  to  re- 
lieve itself  from  this  obligation  by  any  contract 
with  others.  A  railroad  company  entering  Into 
contract  relations  with  another  company,  by 
which  the  safetv  of  its  own  passengers  may  l>e 
affected,  is  held  to  have  made  the  other  com- 
pany in  this  respect  its  own  agent.  It  is  held 
to  the  exercise  of  due  care  for  the  safety  of  all 
persons,  while  exercising  its  franchise,  whether 
on  its  own  road  or  that  of  another  company. 
This  duty  was  imposed  by  law  when  it  re- 
ceived its  charter,  and  this  duty  holds  good  at 
all  times  and  in  all  places.  If  the  company  op- 
erates its  trains  over  the  road  of  another  com- 
pany, it  must  see  and  know  that  the  track  is  in 
good  snd  safe  condition,  and  that  the  trains  of 
the  other  company  are  so  ordered  as  not  to  in- 
terfere with  the  full  discharge  of  its  own  duty 
to  its  own  passengers,  beoiuse  such  trains 
would  be  a  danger  against  which  it  would  be 
bound  to  provide.  If  a  railroad  company  per- 
mits another  company  to  run  its  trains  upon 
its  track,  it  is  liable  for  any  want  of  care  of  its 
lessee,  and  may  be  sued  therefor,  the  same  as 
though  the  trains  were  its  own.  If  a  railroad 
company  leases  its  entire  road  and  all  its  rolling 
stock  to  another  company,  it  remains  liable  for 
all  the  laches  and  neglect  of  its  lessee  (except 
in  cases  where  the  lease  is  approved  by  the  leg- 
islature), as  fully  as  if  it  was  itself  operating  its 
road:  on  the  theory  that  the  lessee,  whether  a 
lessee  of  a  part  or  of  the  whole  is  the  agent  of 
the  lessor.  DriscoU  y.  N&nokh  <ft  W.  R.  Co. 
es  Conn.  280;  Lakin  y.  Wiilam^tUVdUey  db  C, 
R,  Go.  13  Or.  486,  ff7  Am.  Rep.  25;  Virainia 
Midland  R.  Co,  v.  Wtuhington,  86  Va  &0,  7 
L.  R.  A.  844;  Whitney  v.  Atlantic  db  8t.  L.  R. 
Co.  44  Me.  862,  69  Am.  Dec.  106;  Stearna  v. 
Atlantic  d  8t.  L.  R.  Co,  46  Me.  95,  116:  Wy- 
man  v.  Penobicot  A  K.  R  Co,  Id.  162;  Nugent 
y.  Boiton,  C,  d  M.  Railroad,  80  Me.  62;  Net- 
9on  y.  Vennont  A  O.  R.  Co,  26  Vt  717,  721.  62 
Am.  Dec.  614;  Clement  y,  Canfteld,  28  Yt  802; 
McElroy  y.  Nashua  A  L.  R,  Corp,  4  Cush.  400, 
50  Am.  Dec  794;  Illinai$  O.  R.  Co.  v.  Barron, 
72  U.  B.  5  Wall.  90,  104.  18  L.  ed.  591,  594. 
And  on  the  other  hand,  if  one  railroad  com- 
pany runs  Its  trains  over  a  portion  of  the  road 
of  another  company,  pursuant  to  a  contract 
whereby  it  is  agreed  that  its  trains,  while  on 
such  leased  road,  shall  be  under  the  control 
and  direction  of  the  servants  of  the  lessor  com- 
pany, then  the  servants  of  the  lessor  company 
at  such  place,  and  for  the  time  being,  are  the 
servants  of  the  lessee  company,  and  It  will  be 
liable  for  any  injury  to  a  passenger  caused  by 
the  neg:ligent  act  of  such  servant,  as  though 
he  was  its  own  employee. 

The  case  of  WabaA,  8t.  L.  db  P.  R.  Go.  y. 
Peyton,  106  IlL  584,  540,  46  Am.  Rep.  705,  Is 
an  application  of  this  rule.  That  was  a  case 
almost  exactly  like  the  one  now  before  us. 
That  case  was  an  appeal.  In  the  lower  court 
the  appellee  had  recovered  Judgment.  It  was 
shown  that  the  appellant,  by  a  lease  of  aportion 
of  the  road  of  the  Chicago  ft  Western  Indiana 
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Railroad  Company,  was  permitted  to  mo  it» 
trains  oyer,  a  portion,  of  ..the  track,of ..  the  latter 
company  near  to  a  station,  to  and  from  whidi 
its  trains  ran  and  departed.  By  the  terms  of  the- 
lease,  the  lessor  company  had  the  control  of 
the  passenger  train  of  the  appellant  whfle  on 
that  portion  of  track,  and  its  servants  directed 
and  controlled  the  trains  of  the  appellaiit  in 
coming  to  and  goins  from  that  station.    The 
appellee  was  injured  whfle  a  passenger  on  a. 
train  of  the  appellant,  by  the  negligence  of  the 
yard  master  of  the  lessor  company.    The  court 
said:    "The  controlling  question  of  the  case 
...    is  whether  the  appellant  is  freed  fron» 
liability  by  placing,  by  the  lease  or  agreement, 
its  employees  and  trains,  at  the  place  where  tfar 
injury  occurred,  under  the  control  of  the  road 
master  of  the  other  road.    Appellant  did  so  a» 
a  matter  of  interest  or  choice,  and  not  fron^ 
overpowering  necessity.    When   the  charier 
was  granted  the  corporation  became  a  carrier 
of  persons  and  property,  and  the  law  imposed 
the  duty  of  common  carrier,  with  all  the  lia- 
bilities incident  to  the  occupation,  and  the  re- 
sponsibility was  assumed  by  the  corporation,, 
and  imposed  on  it  by  law.    Nor  can  the  cor- 
poration  exonerate  itself  from  the  duty  and  re- 
sponsibiliiy  by  contract  with  others,  nor  iia 
any  wise  escape  or  free  itself  from  the  liability^ 
unless  released  by  the  general  assembly.    Ap- 
pellant voluntarily  pla^  its  engine  and  cars, 
at  that  place,  under  the  control  and  direction 
of  the  employees  of  the  other  road,  and  for  the 
time  being,  and  for  that  purpose,  the  road-maa- 
ter  of  the  other  road  becaime  the  servant  of  ap> 
pellant.    The  engine  and  train  belonged  to  ap- 
pellant: the  engine  driver,  the  fireman,  the 
conductor  and  brakeman  on  board  of  tlie  train 
were  its  servants,  under  its  control;  and  the 
yardmaster,  under  the  agreement,  prohaetiee^ 
for  the  time  and  place,  was  its  servant    Had 
the  agreement  not  been  made  he  would  not 
have  controlled  the  starting  of  the  train.    Ap- 
pellant, by  the  agreement,  authorized  him  to 
act  as  its  yardmaster,  i^).d  to  act  for  it  at  that 
time  and  place,  and  it  miist  be  held  responsible 
for  his  acts.    The  company  cannot  escape  by 
saving  he  was  employed  and  controlled  by  the 
other  road.    He  was,  as  we  have  seen,  the 
servant  of  appellant,  to  the  full  extent  he  acted, 
in  this  case."    Oil  Creek  dA.RR.  Co.  v.  Keigk- 
ron,  74  Pa.  816;  Vary  v.  Burlington,  C.  R.  S 
M.  R.  Co.  42  Iowa,  246;  Laugher  v.  P&inter, 
5  Bam.  &  C.  547,  559;  Baton  y.  Bo^n  dL,R 
Co.  11  Allen.  500;  Abbott  v.  Johnetown,  0.  d  K^ 
Boree  JBL  Cb.  80  N.  Y.  27,  86  Am.  Rep.  572; 
St.  Ijtmu,  W.dW.R  Co.  v.  Curl,  28  Kan.  622; 
BnlOey  v.  St.  Louie,  A.  dT.H.R  Co,  119  IIU 
68,  59  Am.  Rep.  784;  Eureka  Springe  R  Co,  y. 
TimmonM,  51  Ark.  459. 

The  plaintiff  was  a  passenger  on  the  railroad 
of  the  defendant  from  Allentown  to  Jersey 
City.  He  was  entitled  to  be  carried  In  safety, 
and  it  was  the  duty  of  the  defendant  to  so 
carry  him  the  entire  Journey,  whether  it  car- 
ried him  over  a  track  owned  by  itself  or  over  a. 
track  hired  of  another.  If  the  defendant,  for 
its  own  convenience,  chose  to  carry  him  a  part 
of  the  Journey  over  a  hired  track,  it  was  its 
duty  to  make  the  track  hired  as  safe  as  the 
track  owned.  If,  by  reason  of  being  carried 
on  a  hired  track,  the  plaintiff  was  exposed  te 
a  danger  from  which  he  would  have  been  free 
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t&ad  the  track  been  owned  by  the  defendant, 
•«iid  suffered  injury  therefrom,  then  for  auch 
dnjury  the  defendant  is  liable  to  hinu  Pierce, 
Bailrbada,  288.  The  case  shows  that,  in  the 
•use  of  the  portion  of  track  owned  by  the  Cen> 
*tral  Railroad  Company,  this  defendant  was 
liound  by  its  agreement  with  that  company  to 
•obey  the  orders  and  signals  given  by  tne  ser?- 
-ants  of  that  company.  The  case  shows,  then, 
^at  to  the  extent  of  that  agreement,  and  for 
^be  purposes  included  in  it,  this  defendant  had, 
'by  the  terms  of  that  a^eement,  made  tiie  sery- 
«nts  of  that  company  its  own  servants,  and  as 
the  case  further  shows  that  the  train  on  which 
the  plaintiflT  was  a  passenger  was  upon  this 
portion  of  track,  and  was  being  operated  in 
obedience  to  the  orders  of  those  persons  who, 
by  the  agreement,  were  the  servants  of  this  de- 
fendant, we  tbink  the  charge  was  fully  Justified. 
The  verdict  having  established  that  the  dan- 
^ser  of  collision  to  which  the  train  of  the  de- 
fendant was  exposed  was  caused  by  the  negli- 
icence  of  the  defendant's  own  servants,  the  sev- 
eral rulings  in  respect  to  the  admission  of  tes- 
timony became  immaterial.  This  fact  being 
settled,  it  matters  not  whether  the  men  on  the 
trains  were  friendly  or  unfriendly  to  one  an- 
other, nor  whether  the  train  of  the  defendant 
was  behind  time,  or  the  train  of  the  Central 
0)mpany  ahead  of  time,  nor  what  any  person 
on  the  rear  train  may  have  said,  or  omitted  to 


The  motion  for  a  new  trial  on  the  ground 
that  the  verdict  is  against  the  evidence  must  be 
•denied.  In  considering  the  evidence,  the  Jury 
was  bound  to  accept  the  charge  of  the  court  as 
oorrect;  and,  in  the  light  of  the  charge,  there 
was  abundant  evidence  to  support  the  verdict 
Indeed,  the  Jury  could  not  well  have  reached  a 
different  result.    There  is  no  error. 

A  new  trial  is  denied, 

Venn  and  Haaserslex*  JJ.,  concurred. 

Bftldwin,  J.,  dissi^Uting: 

If  the  apparent  danger  of  collision,  which 
Induced  the  plaintiff  to  Jump  from  the  car,  was 
.due  to  the  negligence  of  the  Lehigh  Valley 
Railroad  Company,  or  its  servants,  there  was 
4i  good  cause  of  action  against  it;  but  there  was 
none,  in  iny  opinion,  if  the  accident  was  due 
to  the  wilful  act  of  a  servant  of  the  Central 
Railroad  Company,  outside  of  the  scope  of  his 
•employment.  The  Lehigh  Valley  Railroad 
Company  claimed,  upon  the  trial,  that  it  was 
due  to  such  a  wilful  act,  on  the  part  of  those 
in  control  of  the  locomotive  of  the  Central 
Railroad  Company.  In  support  of  this  claim. 
It  offered  testimony  from  its  division  superin- 
tendent that,  on  the  day  in  question,  there  was 
;a  strike  on  its  road,  and  its  trains  were  being 
operated  by  nonunion  men,  while  the  Central 
Railroad  trains  were  being  run  by  union  men; 
that  there  was  ill  feeling  on  the  part  of  these 
union  men  towards  the  nonunion  men;  that,  in 
•consequence  thereof,  the  accident  occurred 
which  resulted  in  the  damage  to  the  plaintiff 
for  which  the  suit  was  brought;  and  that  a 
•certain  remark  was  heard  by  John  M.  Robin- 
son, the  rear  brakeman  of  the  car  on  which  the 
plaintiff  was,  from  a  person  on  the  engine  of 
the  Central  Railroad  Company,  "at  the  time 
of  the  approach  and  stopping  of  said  engine, 
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threatening  a  collision."  The  exclusion  of  all 
this  testimony  constitutes,  in  my  opinion,  suffi- 
cient ground  for  maintaining  the  appeal. 

The  finding  shows  that  the  plaintiff's  evi- 
dence tended  to  prove  that  a  train  of  the 
Central  Railroad,  upon  a  dark  and  foggy  night, 
was  pushed  up  within  10  or  16  feet  of  the  car 
in  which  he  was  riding,  and  was  apparently 
about  to  crash  into  it,  when  he  Jumped  off  to 
save  his  life.  The  Lehigh  Valley  Railroad 
Company,  in  explanation  of  this  dangerously 
near  approach  to  its  train  of  the  train  behind 
it,  offered  to  show  that  it  occurred  in  conse- 
quence of  unfriendly  feeling  on  the  part  of 
those  controlling  the  Central  Railroad  train 
towards  those  controlling  the  train  ahead  of  it. 
Buch  a  consequence,  from  such  a  cause,  could 
only  have  been  occasioned  by  a  wilful  and 
wrongful  abuse  of  the  power  intrusted  by  the 
Central  Railroad  Company  to  its  servants  for 
managing  the  course  and  speed  of  the  train  in 
question.  If  the  union  men  on  the  Central 
Railroad  engine  were  apparently  intending  to 
use  it  as  a  catapult,  or  were  threatening  to  do 
so,  in  order  to  intimidate  the  nonunion  men  in 
charge  of  the  Lehigh  Valley  Railroad  train,  it 
was  a  malicious  tort,  so  far  outside  the  scope 
of  their  employment  as  to  exonerate  even  their 
own  employer  from  any  liability  for  such 
damage  as  misht  be  occasioned.  Oroeker  v. 
JVtfv  London,  W.  dk  P.  R,  Co,  24  Conn.  249, 
266.  It  would  be  "an  act  of  positive  and 
designed  injury  not  done  with  a  view  to  the 
master's  service,  or  for  the  purpose  of  executing 
his  orders."  Pierce,  Railroads,  p.  279.  *'U 
the  servant,  under  guise  and  cover  of  executing 
his  master's  orders,  and  executing  the  authority 
conferred  upon  him,  wilfully  and  designedly, 
for  the  purpose  of  accomplishing  his  own  in* 
dependent,  malicious,  or  wicked  purpose,  does 
an  injury .  then  the  master  is  not  liable."  Cohen 
v.  Dry  Dock,  E.  B.  d  B.  B.  Oo,  69  N.  Y.  170, 
174. 

The  trial  court  has  found  that  "no  testimony 
was  offered  to  prove  that  any  person  in  control 
of  the  Central  Railroad  train  was,  in  fact, 
actuated  in  this  affair  by  any  feeling  of  hostil- 
ity, or  did  any  Intentional  ad  which  sprung 
from  that  motive."  The  evidence,  however, 
was  at  the  same  time  certified*  up  at  length  by 
the  court,  for  our  consideration  upon  the  mo- 
tion for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  the  evidence.  In  the  evi- 
dence thus  certified  appeals  that  of  John  M. 
Robinson,  the  rear  brakeman  of  the  car  upon 
which  the  plaintiff  was  riding.  He  testified 
that  a  stop  signal  was  given  by  the  Lehigh 
Valley  Railro£l  train,  the  customary  answer 
to  which  was  two  whistles;  that  the  engineer 
of  the  Central  Railroad  train  did  not  give  this 
answer,  but  continued  right  on,  and,  as  he 
neared  them,  blew  a  long,  shrill  whistle;  and 
that  some  one  on  the  latter's  engine,  Just  as  it 
finally  slackened  speed,  a  short  distance  behind 
the  rear  car  of  the  train  ahead,  shouted  to  the 
witness.  "You  scab  sons  of  bitchesl"  (''scab" 
being  a  word  of  reproach  used  by  union  men 
in  referring  to  nonunion  men).  The  court 
ruled  that  these  words  might  have  been  a 
mere  expression  of  vexation  at  finding  the 
Lehigh  valley  train  on  the  track,  and  behind 
time,  and  struck  out  the  testimony  regarding 
it.    The  only  reference  to  the  particular  nature 
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of  this  testimony  Id  the  finding  prepared  for 
the  purposes  of  the  appeal  is  that  which  I 
have  previously  mentioned;  and  whether  in 
that  finding  the  words  '^threatening  a  collision" 
can  be  understood  as  characterizing  the  remark 
which  was  excluded  is  quite  doubtful.  It 
might  with  perhaps  more  propriety  be  read  as 
referring  to  the  engine,  or  the  approach  and 
stopping  of  the  engine.  Be  this  as  it  may .  both 
parties  have  argued  this  exception  as  if  the  re- 
mark in  Question  had  been  duly  incorporated 
in  the  fiodinflT.  and  it  would  seem  to  me  a  sac- 
rifice of  substance  to  form  to  disregard  it,  in 
view  of  the  passage  which  I  have  quoted  from 
the  finding,  to  the  effect  that  no  testimony  was 
offered  to  prove  any  intentional  act  of  malice 
on  the  part  of  the  union  men  in  charge  of  the 
Central  Railroad  train.  The  reason  given  bv 
Uie  trial  court  for  ordering  Robinson's  testi- 
mony about  this  remark  to  be  stricken  out 
shows  that  that  order  was  based  on  the  opinion 
that,  as  the  words  used  might  have  indicated 
mere  vexation,  they  ought  not  to  be  allowed 
to  go  to  the  jury  as  evidence  of  hostility  or 
hostile  acts.  In  my  judgment,  this  ruling  pro- 
ceeded upon  a  mistaken  view  of  the  law  which, 
under  the  special  circumstances  of  this  case, 
may  and  should  be  taken  into  account  by  us  in 
determining  the  true  meaning  and  effect  of  the 
finding.  &yl€i  v.  Tyler,  64  Conn.  482,  489. 
What  this  languafl;e,  beard  by  Robinson, 
meant,  what  disposition  it  evinced,  who  said 
it,  and  what  light  it  threw  on  the  accompanying 
acts,  were  all  questions,  it  seems  to  me,  proper 
for  the  consideration  of  the  Jury.  Ritchie  v. 
WaUer,  68  Conn.  155,  27  L.  R.  A.  161.  . 

The  act  of  running  one  train  almost  into 
another,  which  was  ahead  of  it  on  the  same 
track,  in  disregard  of  the  customary  signals, 
was  one  of  an  unusual  nature.  The  drcum- 
atancea  attendant  on  the  strike  seem  to  offer  a 
possible,  if  not  a  probable,  explanation. 
Coupled  with  the  insulting  and  indecent  re- 
mark hurled  after  the  receding  train,  they 
might  well  have  led  the  jury  to  conclude  that 
the  threatened  collision  was  in  the  nature  of  a 
wanton  and  malicious  assault  by  servants  of 
the  Central  Railroad  Company,  not  in  their 
master's  service,  nor  in  the  execution  of  any 
authority  which  had  been  confided  to  them. 
An  act  of  doubtful  meaning  can  often  be  ex 
plained  by  the  word  that  went  with  it,  or  the 
circumstances  under  which  it  was  done.  I 
think  that  the  passage  above  quoted  from  the 
flndinff,  to  the  effect  that  no  evidence  was 
offered  of  hostile  acta,  should  be  read  as  if  it 
atated  that  none  waa  offered  unless  the  testi- 
monv  of  the  division  superintendent  and  the 
rear  brakeman  could  be  considered  such;  and, 
therefore,  that  a  new  trial  should  be  ^nted 
for  errors  in  the  exclusion  of  that  testimony. 

I  concur  with  the  court  in  the  opinion  that, 
under  the  testimony  admitted  and  instructions 
eiven,  the  verdict  was  not  against  the  evidence 
in  the  cause.  I  dissent  from  the  opinion  so  far 
as  it  holds  that  the  verdict  cures  any  errors  in 
excluding  testimony.  The  jury,  upon  the  evi- 
dence before  them,  were  called  upon  to  con- 
sider no  other  question  than  that  as  to  whether 
the  conduct  oi  the  Lehigh  Valley  Railrond 
Company  or  the  acts  of  those  in  obnrire  of  the 
second  train  were  negligent  or  not.  They  have 
found  these  acts  to  have  been  negligent;  but, 
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had  they  had  the  excluded  evidence  before 
them,  they  might  have  attributed  to  them  m. 
different  character. 

The  jury  were,  in  effect,  told  that,  for  the 
purposes  of  this  case,  they  might  consider  the 
servants  of  the  Central  Biailroad  Company,  ia 
charge  of  the  rear  train,  as  the  servants  of  the 
Lehigh  Valley  Railroad  Company.    I  think. 
thia  waa  not  a  correct  statement  of  the  law,  in 
view  of  the  claim  nuuie  by  the  latter  company 
that  the  plaintiff's  injury  was  due  to  the  wilful 
and  wrongful  acts  of  servants  of  the  oUier 
company,  done  wholly  outside  the  scope  of 
their  duty ;  and,  furthermore,  that  it  would  not 
have  been  had  it  been  undisputed  that  the  in- 
jury was  due  to  the  negligence  of  those  ii» 
charge  of  the  rear  train.    The  Lehigh  Valley 
Railroad  Company  was  permitted,  bv  contract^ 
to  run  its  trains  over  a  part  of  the  Central 
Railroad  Company's  road,  subject  to  the  rale» 
and  orden  of  the  latter  company;  snd  thia  i» 
all  the  record  discloses  as  to  the  nature  of  that 
contract    Under  such  an  amngement,  and. 
so  far  as  the  plaintiff  was  concerned,  thia  part 
of  the  Central  Railroad  track  should  undoubt- 
edly be  considered,  or^  hae  tiee^  the  track  of 
the  Lehigh  Valley  Railroad;  and  the  servant* 
of  the  Central  railroad  Company,  of  whoee 
services  the  Lehigh  Valley  Railroad  Company 
actually  or  necessarily  made  use,  in  running  ite 
trains  over  it,  were,  pro  hac  vice,  the  servant* 
of  the  latter.    But,  in  my  opinion,  those  serv- 
ants of  the  Central  Railroad  Company,  of 
whose  services  the  Lehigh  Valley  Raflroad 
Company  did  not  make  use  for  this  purpose* 
either  actually  or  neceasarily,  were  not  in  law^ 
and  as  a  matter  of  course,  to  be  regarded  aa  ita 
servants.    For  example,  the  Lehigh  Valley 
Railroad  Company  may  be  said  to  have  neces- 
sarily made  use  of  the  track  reptfiren  of  the 
Central  Railroad  Company  to  keep  this  put  of 
the  track  in  good  order;  and  their  negligence 
in  this  matter  would  be  ^he  negligence  of  tbo 
Lehigh  Valley  Railroadti  Company;   because 
they  are  for  that  purpose,  pro  hae  niee,  its  aerv- 
ants.    So,  too,  for  a  similar  reason,  the  man  at 
the  signal  tower  might  properly  be  regarded  ta 
the  servant  of  the  Lehigh  Valley  Railroad 
Company,  becanse  it  necessarily  made  iiae  of 
his  services  in  running  its  trains  upon  this  por- 
tion of  the  track.    It  may  be  also  tme  that  in 
the  management  of  all  the  necessary  switches 
and  signals  and  other  things  of  a  like  nature* 
appurtenant  to  this  common  track,  the  servant* 
of  the  Central  Railroad  Company  who  per- 
formed these  duties  were  the  servants  of  both 
companies,  because  they  were  engaged  in  doin^ 
things  necessary  to  the  running  of  the  traina  of 
both  over  the  same   roadbed.    The  Lehigh 
Valley  Railroad  Company  might  be  held  re- 
sponsible for  any  injuries  resulting  from  ». 
failure  to  make  due  provision  in  the  contract 
under  which  it  made  use  of  the  track  in  Ques- 
tion for  the  admission  of  trains  upon  it  only  at 
proper  intervals,  and  under  proper  conditions 
for  securing  the  safety  of  the  passengers  it 
might  carry.    But  the  servants  of  each  com- 
pany, who  only  managed  the  trains  of  each, 
and  who  performed  no  sort  of  service  for  the 
other,  were  not,  I  think,  in  law,  the  servants 
of  lb  at  other,  but  remained  throughout  Uie 
servants  only  of  the  company  whose  traina 
they  managed.    In  the  present  case,  the  Lehigh 
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Vallej'  Baflroad  Company  bad  do  occasion 
for,  and  made  no  use  whatever  of,  the  services 
of  the  men  in  charge  of  this  rear  train,  and  they 
had  no  connection  of  any  sort  with  the  running 
of  its  trains. 

According  to  the  principles  laid  down  in  the 
cases  of  Wright  t.  Midland  B.  Co,  L.  R.  8 
£xch.  187,  and  in  dprague  ▼.  8mith,  20  V t.  431, 
426,  70  Am.  Dec.  424»  I  think  the  court  below 


should  have  instructed  the  jury  substantiallj 
as  requested,  that,  if  the  injury  was  wholly  duo 
to  the  negligence  of  those  in  cbsrge  of  the  rear 
train,  the  Lehigh  Valley  Railroad  Company 
was  not  liable.  I  therefore  dissent  also  from 
the  opinion  of  the  court  as  to  the  propriety  of 
the  charge  to  the  jury. 

TorraAcOf  J.,  concurred. 


IIORTH  CAROLINA  SUPREMS  COURT. 


Frank  HAKSLET 
«. 
JAMESVILLB  &  WASHINGTON   RAIL- 
ROAD COMPANY,  Appt 

016  N.  aaOS;  117  N.  a  666.) 

1.  Tba  rlflfht  to  brlnfr  an  a4stioii  ez  de- 
Ueto  does  not  of  Itself  authorise  the  allowance 
of  smart  money. 

8*  A  railroad  eompanjr  is  not  liablo 
Ibr  punitive  dama^^o  on  account  of  its 
failure  from  inability  to  run  a  train  on  the  re- 
turn trip  at  the  sUpulnted  time  merely  beoaose 
It  sold  a  return  ticket  for  that  trip,  when  it  bad 
but  two  eoffioes,  one  of  whloli  was  in  tbe  shop 
for  repairs  and  the  other  was  not  in  good  con- 


dition, and  its  roadbed  and  equipment  had 
been  used  for  a  considerable  time  in  a  dilapi- 
dated oonditioo,  altfaough  the  earnings  of  tbe- 
road  were  all  applied  to  its  improvement. 

8«  The  bad*  dilapidated,  and  minona 
condition  of  a  railroad,  and  the  old, 
worn,  and  bad  condition  of  Its  two  engines,  ren- 
der the  company  liable  for  compensatory  dam- 
ages to  a  passenger  wbom  it  was  unable  to  carry 
In  accordance  with  its  contract  on  a  return  trip^ 
because  one  of  its  engines  had  broken  dowa 
while  the  other  was  in  a  sisop  for  repalis,  although 
the  company  was  poor  and  struggling  for  ex- 
istence and  expending  all  Its  earnings  and  more- 
on  tbe  road. 

4*  Pnnitive  damagea  cannot  be  recov* 
1    ered  tor  failure  to  transport  a  passenger  on  a. 


Non.— LtabOttv  to  paumaor  for  defaxm  or  dday 
in  nmning  railroad  train. 

Some  decisions  upon  the  question  of  the  liability 
of  the  owner  of  a  Teesel  for  default  or  delay  in 
tbe  performance  of  this  contract,  while  not  strictly 
within  tbe  scope  of  this  note,  tend  to  throw  light 
on  tbe  state  of  the  law,  and  are  therefore  inserted 
here. 

In  case  of  tbe  sale  of  tickets  from  a  certain  port 
to  another  by  a  vessel  at  a  certain  time,  if  the  ves- 
sel does  not  arrive  at  tbe  initial  port  at  the  time 
designated  the  purchasi^of  tickets  may  demand  a 
return  of  the  money  paid  for  them.  Cobb  v. 
Howard,  8  Blatohf .  62L  I 

In  case  of  the  sale  of  a  ticket  direct  from  one 
port  to  another,  the  pforohaser  may  recover  the 
pnrohase  money  if  tbe  vessel  makes  a  deviation  to 
deliver  cargo  without  his  consent  which  delays 
him  six  days  in  his  passage.  De  Oolange  v.  Tbe 
CSiateau  Marganx,  87  Fed.  Bep.  167. 

If  after  taking  money  for  a  voyage  the  carrier 
decides  to  change  his  coune  and  puts  his  passen- 
gers on  shore  at  a  place  not  designated  in  theoon- 
tract  without  accommodations  and  with  no  means 
ol  getting  to  their  destination,  the  carrier  will  be 
liable  for  the  damage.  West  v.  Tbe  **Uncle  Sam," 
MCA1L806. 

The  owner  of  a  steamship  line  may  be  held  liable 
for  a  detention  even  beyond  his  own  route,  if  he 
has  contracted  to  carry  the  passenger  through  to 
his  destination.  Quimby  y.  Vanderbllt,  17  N.  7. 
808, 78  Am.  Dec.  409. 

If  a  carrier  breaks  bis  contract  by  refusing  to 
carry  the  passenger  further  tbe  latter  may  recover 
back  tbe  money  paid  and  his  expenses  while  at  the 
point  to  which  he  was  carried  and  in  returning  to 
his  home.  Williams  v.  Vanderbllt,  28  N.  T.217, 8i 
Am.  Dec  888:  Ward  v.  Vanderbllt,  84  How.  Pr.  144, 
4  Abb.  App.  Dec  621. 

A  person  contracting  for  tbe  transportation  of 
passengers  Is  liable  for  damages  arising  from 
unreasonable  delay  along  tbe  route  occasioned  by 
tbe  fault  or  negligence  of  those  legitimately  en- 
gaged in  the  line  of  transportation.   Van  Bus- 
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kirk  V.  Roberts,  81  N.  T.  661,  Overruling  Bonesteel 
V.  Vanderbllt,  Zl  Barb.  86. 

In  case  a  veieel  Is  advertised  to  sail  on  a  particu- 
lar date  and  money  Is  paid  for  passage  upon  It,  if  it 
does  not  do  so  tbe  Intending  passenger  may  em* 
bark  on  another  vessel  and  recover  back  the  de- 
posit money.   Oranston  y.  Ifarshall,  5  Bxch.  808w 

If  after  a  passenger  has  paid  a  portion  of  the- 
passage  money  tbe  vessel  sails  without  him,  prior 
to  tbe  appointed  date,  the  vessel  will  be  liable  for 
the  amount  so  paid,  the  loss  of  time  in  procuring 
other  passage,  and  the  cost  of  passage  upon  the 
other  vesseL   The  Zenobia,  Abb.  Adm.  80. 


Duty  of  ra/Oroadi  a»  to  puncdialfty. 

Most  of  the  cases  In  which  tbe  question  has  been 
raised  either  decided  or  assumed  that  a  railroad  la 
liable  for  injury  to  a  passenger  from  delay  or  de- 
fault In  tbe  running  of  Its  trains  if  caused  by  ita 
wilful  act  or  negligence. 

A  railroad  company  which  falls  to  ran  a  traia 
according  to  its  published  schedule,  unless  pre- 
vented by  some  valid  reason.  Is  liable  to  a  persoo 
sustaining  injuries  from  snob  failure  for  tbe  dam- 
ages actually  sustained  by  him  as  a  direct  an<t 
necessary  result  thereof.  Savannah,  8.  ft  8,  B.  06* 
V.  Bonaud,  68  Ga.  180. 

It  Is  the  duty  of  the  carrier  upon  receiving  a 
passenger  and  starting  upon  tbe  Journey  to  carry 
him  to  bis  destination  with  aU  reasonable  dili- 
gence.   Weed  V.  Panama  R.  Co.  17  N.  T.  868L 

In  Wibert  v.  New  York  ft  B.  B.  Co.  18  N.  Y.  £63,. 
Hand,  J.,  says  no  one  will  contend  that  a  railroad 
company  will  be  Justified  in  leaving  a  passenger 
midway  on  his  Journey  because  it  has  not  sufficient 
cars. 

In  Burke  v.  Great  Western  R.  Co.,  cited  in  9 
Wt)od,  Railway  Law,  p.  1176,  the  court  said  that  at 
common  law  the  duty  of  tbe  carriers  was  to  use 
all  reasonable  means  to  convey  passengers  to 
tbeir  destinations  in  tbe  reasonable  time  which  the 
passenprers  to  a  particular  place  desire,  without 
specifying  any  time.  But  that  rail  road  com  pa  n  ies 
have  fixed  their  own  times  of  arrival  and  tberebv 


644 


North  Caboun a  Sufbbicb  ConBT. 


Dec.» 


ndlroad  because  an  engine  was  broken  down, 
where  there  was  no  personal^lnsult,  indignity,  or 
intentional  wrong  to  him. 

(December  11, 189i.) 

APPEAL  by  defendant  from  a  JadgmeDt  of 
the  Superior  Court  for  Beaufort  County 
In  favor  of  plaintiff  in  an  action  brought  to 
TecoYer  damages  for  defendant's  failure  to 
furnish  plaintiff  with  transportation  according 
to  its  contract.    Beversed. 

The  facts  are  stated  in  the  opinions. 

Messr$.  J.  H.  Small  and  w.  B.  Rodman 
for  appellant. 

Mr.  Charles  F.  Warren  for  appellee. 

Per  Curiam: 

We  are  of  the  opinion  that  tbe  plaintiffs  in 
the  above  cases  are  not  entitle  to  punitive  dam- 
ages.   An  opinion  will  be  filed  hereafter. 

I^eto  trial. 


_%  J. ,  delivered  the  opinion  of  the  court : 
As  this  controversy  grows  out  of  an  admitted 


failure  on  the  part  of  the  railway  company  to 
perform  its  agreement  with  a  passenger  to 
carry  him  to  aod  from  a  particular  place  within 
a  given  time,  and  involves  especially  the  ques- 
tion whether  the  testimony  WLrrantea  the  court 
ill  instructing  the  Jury  that  they  were  at  lib- 
erty to  add  exemplary  damages  to  tbe  esti- 
mated loss  actually  sustained  by  reason  of  the 
delay,  it  is  not  improper  to  state  in  the  outset 
several  leading  principles  of  the  law  govern- 
ing the  relative  rights  and  duties  of  earners  and 
passengers,  and  tne  rules  generally  applicable 
in  the  assessment  of  dama^  in  such  casea. 
The  contract  of  carriage  begins  when  the  pas- 
senger comes  upon  the  carrier's  premises-,  or 
u|)on  its  means  of  conveyance,  with  the  pur- 
pose of  purchasing  a  ticket  within  a  ressons- 
ble  time,  or  after  having  purchased  a  ticket. 
The  relation,  once  constituted,  continues  un- 
til the  Journey  expressly  or  impliedly  con- 
tracted for  has  been  concluded,  and  the 
passenger  has  left  the  carrier's  premises,  or  has 
been  allowed  a  reasonable  time  to  leave  such 
premises.    2  Am.  &  Eng.  Enc.  Law,  pp.  742- 


Hzed  what  are  reasonable  times,  and  if  they  fail 
from  want  of  diiiflrenoe  to  perform  their  oon- 
tracts  they  are  liabie  for  the  loss  thereby  caused. 

In  case  an  excursion  train  Is  stopped  before 
rcaobJnfr  its  destioation,  a  person  who  has  paid  for 
•e  ticket  through  may  recover  the  prloe  of  the 
ticket  and  the  valoe  of  tbe  time  lost  by  the  delay. 
Eddy  V.  Harris,  78  Tex.  661. 

An  advertisement  of  tbe  time  of  arrival  and  de- 
fwrture  of  the  trains  imposes  upon  the  carrier  the 
•obliratton  of  usinir  due  care  and  skill  to  have  the 
trains  arrive  and  depart  at  the  times  indicated. 
But  it  does  not  make  tbe  company  warrantor  and 
liable  for  delays  not  due  to  its  fbult  but  to  mere 
accident.  Gordon  v.  Manchester  ft  L.  Railroad, 
«{ N.  H.606, 13  Am. Rep.  97. 

An  action  against  a  carrier  for  failure  to  stop 
«nd  take  a  pcusenger  on  board  is  founded  upon  a 
tort  for  violation  of  the  general  duty  to  tbe  pub- 
lic and  not  for  breach  of  a  special  contract  with 
the  passenger.  Heim  v.  BrOaughan,82  Miss.  17, 66 
Am.  Dea  588. 

If  a  train  goes  on  another  road  than  that  adver- 
tised, so  that  a  passenger  is  not  carried  to  his  des- 
tination but  Is  compelled  to  walk  some  distance  to 
bis  home,  he  may  recover  damages  for  the  personal 
inconvenience  but  not  for  sickness  caused  by  the 
exertion  and  exposure.  Hobhe  v.  London  ft  8.  W. 
R.Ck>.  L.R.10Q.R111. 

If  a  railroad  company  advertises  in  the  public 
newspapers  the  boursat  which  its  trains  will  start, 
4t  cannot  change  the  hour  by  merely  posting 
notices  in  Its  stations  and  cars  without  being  liable 
to  one  who  has  purchased  tickets  with  reference  to 
the  advertised  time,  and  who  Is  inconvenienced  by 
the  change.  Sears  v.  Bastem  R.  Go.  U  Allen,  4881, 
•W  Am.  Dec  780. 

In  case  a  car  is  out  off  and  left  standing  on  the 
track  without  notice  to  passengers  in  it  the  carrier 
will  be  liable  for  compensatory  damages  to  them. 
Norfolk  ft  W.  R.  Go.  v.  Lipscomb,  90  Ya.  137,  20  L. 
IL  A.  817. 

But  in  Martin  v.  Columbia  ft  G.  R.  Co.  82  8.  C. 
^602,  where  a  train  passed  a  station  without  stopping, 
resulting  in  a  suit  by  intending  passengers,  the 
•court  affirmed  a  nonsuit,  saying  there  was  no  evi- 
dence of  any  pecuniary  damages  or  of  any  per- 
gonal Injuries  resulting  in  any  loss  whatever  to  any 
ot  tbe  parties. 

And  in  case  of  the  failure  of  tbe  carrier  to  carry 
out  his  contract  for  a  Sunday  excursion  no  dama^ 
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gee  can  be  recovered  for  breach  of  tbe  public  duty 
for  failure  to  carry,  and  the  only  damages  will  bo 
compensatory  under.the  special  contract.  Walsh  ▼• 
Chicago,  M.  ft  St.  P.  R.  Go.  48  Wis.  28,  M  Am.  Rep. 
876. 

The  carrier  is  not  liable  for  delays  caused  by 
floods.  Fitagerald  v.  Midland  R.  Go.  84  L.  T.  N.  a 
77L 

And  the  fact  that  a  train  is  behind  time  when 
wrecked  by  an  overturn  which  does  not  extend  to 
the  section  of  the  road  where  the  train  would  have 
been  bad  it  been  on  time  wiil  not  render  the  com* 
pany  liabie  for  tbe  damages  resulting  from  the  ao- 
cident.  McGlary  v.  Sioux  City  ft  P.  R.  Co.  8  Neb. 
44, 19  Am.  Rep.  68L 

As  to  liability  for  permitting  a  train  to  become 
so  crowded  that  there  is  no  more  room  for  passen- 
gers, see  note  to  Lynn  v.  Southern  Pacific  Co.  (OaL) 
24  L.  R.  A.  710. 

Effect  of  limUation  of  lUOHHty  in  tfme-taMot. 

If  the  company  expressly  states  that  It  will  use 
due  care  to  have  its  trains  on  time  but  will  not  in- 
sure punctuality,  a  passenger  cannot  recover 
damages  for  delay  in  the  absence  of  negligence  on 
the  part  of  the  carrier.  Fvevost  v.  Great  Bastem 
aCo.l8L.T.N.S.80. 

If  the  time-table  states  that  the  company  will  not 
hold  itself  responsible  for  delays  arising  over  its 
lines,  a  passenger  cannot  hold  it  responsible  for 
such  delay.  Thompson  v.  Midland  R.  Go.  84  L.  T. 
N.a84. 

If  the  time-table  states  that  every  attention  will 
be  paid  to  insure  tne  punctuality,  but  that  the  direc- 
tors will  not  undertake  that  trains  shall  be  on  time, 
and  that  they  will  not  be  responsible  beyond  their 
own  line  in  case  a  train  becomes  late  so  that  connec- 
tions are  missed,  the  passenger  may  hold  the  com- 
pany to  some  responsibility  if  it  was  due  to  tbe 
negligence  of  theoompany,  but  he  cannot  engage 
especial  train  to  take  him  to  his  deetlnstion  at  the 
expense  of  the  company  unless  passengers  would 
ordinarily  have  incurred  such  expenses  on  their  ac- 
count under  similar  circumstances.'  Le  Blanche  v. 
London  ft  N.  W.  R.  Co.  L.  R.  1 C  P.  Div.  286. 

If  a  carrier  circulates  a  time-table  with  a  iMMtiiv 
ular  train  marked  on  it  which  it  knows  does  not 
run,  it  will  be  liable  for  the  injuries  suffered  by  an 
Intended  passenger  who  is  delayed  tteoause  of  rell- 
anoe  upon  tbe  time-table.  Denton  v.  Great  Wesu 
ornR.Co.6Bl.ftB].  860. 
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^45.  There  is  always,  oo  the  creation  of  a  re- 
latioD,  an  agreement  express  or  implied,  and 
« legal  obligation  to  perform  the  stipulation 
of  the  contract  by  transporting  the  passenger 
in  accordance  with  the  published  schedule,  or 
within  a  reasonable  time.  Hutchinson,  Gar- 
Tiers,  S§  603  et$eq.  If  an  action  be  brought 
for  a  breach  of  this  contract,  tbe  amonnt  re- 
ooyered  is  limited  (with  the  single  exception 
of  a  breach  of  marriage  contract,  say  many 
law  writers)  to  damage  supposed  to  have  been 
^n  contemplation  of  the  parties,  and  actually 
"Caused  by  such  breach.  The  measure  of  dam- 
ages is  ordinarily  not  materially  different 
whether  the  defendant  fails  to  comply  with 
iiis  contract  throui;h  inability,  or  wilfully  dis- 
Tegaids  it.  We  shall  have  occasion  presently 
to  advert  to  the  distinction  between  actions  of 
tort  founded  upon  a  wilful  omission  of  a  com- 
mon law  duty,  but  involving  at  the  same  time 
«  breach  of  contract,  and  such  as  are  brought 
to  obtain  redress  for  the  intentional  failure  or 
absolute  refusal  to  comply  with  the  terms  of  an 
agreement    Actionable  negligence  must  be  the 

froximate  cause  of  a  legal  mjury  and  damage, 
t  may  be  (1)  a  pore  tort;  (3)  an  inadvertent 
t>reach  of  contract,  which  cannot  be  regarded  as 


independent  of  the  contract  and  tortious;  (8) 
a  breach  of  contract  in  the  nature  of  tort, 
and  which  may  be  treated  as  such  independ- 
ent of  the  contract.  6  Am.  &£ng.  Enc.  Law, 
$upra.  Treating  of  torts  of  this  third  class. 
Bishop  Non-oont.L.  §  74,8ays:  ''Because  a  com- 
mon carrier,  whether  of  goiKiB  or  passengers,  is 
a  sort  of  public  servant,  tbe  law  imposes  its 
duties  upon  him,  a  breach  whereof  is  a  part, 
though  there  is  also  a  contract  which  is  vio- 
lated by  tbe  same  act."  Whenever  there  is  a 
public  employment  from  which  arises  a  com- 
mon-law duty,  an  action  for  a  breach  of  such 
duly  mav  be  brought  in  tort.  Stmihtrn  Exp. 
Co.  y.  McVeigh,  20  Qratt.  d64;  Clark  y.  8t, 
Louis,  K.  C.  d  N.  R.  Oo,  64  Mo.  440;  Shearm. 
&  Redf.  Neg.  $  82.  In  actions  &b  detieto  the 
motive  of  the  defendant  becomes  material.  1 
Sutherhind,  Dama^,  ^  878.  If  a  tort  is  com- 
mitted through  mistake,  ignorance,  or  mere 
negligence,  the  damages  are  limited  to  the  ac- 
tual injury  received.  6  Am.  AEng.  Enc.  Law, 
p.  21,  note  8.  But  where  there  is  an  element 
of  fraud,  malice,  gross  negligence,  insult,  or 
other  cause  of  aggravation  in  the  act  caunnff 
the  injury,  punitive  damages  are  allowed,  saia 
the  court  in  Holmes  y.  Carolina  C.ILGo,9i  N. 


If  tbe  t*iBe>€ab1e8  state  tbat  the  railroad  oompaDy 
^oes  not  warrant  tbat  Its  train  shall  be  on  time  tbe 
mere  taklair  of  a  ticket  will  not  render  the  com- 
fMioy  liable  for  oonnectlons  mlsMd  l)eoause  a  train 
cats  behind  time  so  tbat  tbe  passenger  to  delayed  in 
jreachinir  his  destination.   Hunt  v.  Great  Western 

iLGo.i9aB.N.  asio. 

But  a  railroad  company  cannot  absolve  itself 
tfrom  liability  from  nefrligenoe  in  not  startlner  a 
train  on  time  by  stating  in  its  time  tables  that  it 
'Will  not  bold  itself  responsible  for  delay  or  any 
consequences  arising  therefrom.  Buckmaster  v. 
4}reat  Eastern  B.  Co.  88  L.  T.  N.  8. 47L 

PcMMii0er*«  fiohU. 

If  a  train  Is  delayed  by  a  wreck  and  there  is  no 
prospect  of  its  being  able  to  move  for  some  time,  a 
fiasBenger  may  leave  the  train  for  necessary  acoom- 
modatlODS  at  an  hotel  and  pursue  his  journey  upon 
another  train  at  hisconvenlenoe.  Wilsey  v.  Louls- 
TlUe  A  N.  B.  Ck).  88  Ky.611. 

Where  the  train  carrying  a  passenger  was  delayed 
<he  court  held  that  tbe  passenger  was  Justified  In 
Uriog  a  conveyance  which  would  get  him  to  his 
'destination  half  an  hour  sooner  than  the  railroad 
company  were  prepared  to  carry  him,  and  to 
•charge  the  cost  to  the  railroad  company.  Tomer 
V.  Great  Western  A.  Oo.  olted  in  »  Wood,  Ballway 
lAw,  p.  UTS. 

If  connections  are  not  made  as  advertised  the 
passenger  may  complete  his  journey  at  the  expense 
•of  the  carrier,  but  cannot  hold  it  liable  for  money 
lost  by  reason  of  failure  to  keep  engagements  at 
-the  point  of  destination.  Hamlin  v.  Great  North, 
•em  B.  Co.  1  flurlst  AN.  408. 

Where  a  passenger  on  a  branch  road  bought  an 
excursion  ticket  good  to  return  on  certain  adver- 
tised trains  for  fourteen  days,  and  upon  taking  one 
•of  such  trains  to  tbe  junction  found  that  no  train 
would  run  during  that  day  upon  tbe  branch,  he  was 
•entitled  to  hire  a  conveyance  to  take  him  to  his 
'home  and  charge  tbe  cost  to  tbe  carrier.  Hawcrof  t 
v.  Great  Northern  A.  Co.  10  Jur.  106,  8  Bug.  L.  A; 
Eq.888. 

What  damaoea  an  reeocerable. 

In  case  a  train  fails  to  stop  for  a  passenger  who 
•«ould  reach  his  destination  by  hiring  a  convey- 
since,  the  damafres  for  which  the  carrier  will  be 
liable  are  tbe  cost  of  the  conveyance  and  the  value 
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of  lost  time.  Gulf,  a  ft  8»  F.  B.  Co.  v.  Cleveland 
(Tex.)  888.  W.  aw. 

If  the  carrier  takea  the  passenger  only  part  way« 
which  results  In  extra  expense  to  him  and  consid- 
erable delay,  be  may  recover  for  such  expenses 
and  for  the  mental  suffering  caused  thereby.  St. 
Louis,  A.  ft  T.  a.  Co.  V.  Berry  iTex.)  15  &  W.  4Bb 

In  case  a  train  does  not  make  a  regular  stop  as 
advertised  an  Intending  paawnger  will  be  entitled 
to  compensatory  damages,  if  it  was  through  mere 
negligence,  and  punitive  damages  if  tbe  failure  to 
stop  was  wilful.  The  court  says  it  will  be  a  denial 
of  justioe  to  permit  a  common  carrier  to  exhibit 
such  inability  and  wilful  neglect  of  tbe  duties  it  has 
assumed  and  such  disregard  of  the  rights  of  others. 
Purcell  V.  Blohmond  ft  D.  B.  Co.  106  K.  a  414  U  L. 
R.  A.118. 

Damages  not  shown  to  be  the  direct  result  of  the 
delay  cannot  be  recovered  from  the  carrier  for  the 
delay.  Benson  v.  New  Jersey  Transp.  Co.  0  Bosw. 
412. 

If  a  passenger  delayed  by  a  wreck  does  not  follow 
the  instructions  of  the  conductor  as  the  means  of 
going  forward  on  tbe  journey,  and  Is  left  and  has 
to  go  home,  he  can  recover  only  compensatory 
danuiges,if  anyth1ng,althouRb  when  the  relief  train 
leaves  tbe  conductor  knows  that  that  passen^r  Is 
being  left.  Alabama  ft  Y .  B.  Co,  v.  Puraell,  60  Idas. 
662. 

In  case  a  train  runs  by  a  station  without  stopping 
for  passengers  more  than  actual  damages  may  be 
recovered  for  tbe  protection  of  tbe  puollc  Men&- 
phls  ft  a  B.  Co.  V.  Green,  62]Clss.  779. 

If  a  train  refuses  to  stop  on  signal  to  take  up  a 
passenger  at  a  flag  station  such  action  may  subject 
tbe  company  to  exemplary  damages.  Wilson  v. 
New  Orleans  ft  N.B.  B.  Co.  63  Miss.  862. 

A  peason  for  whom  a  train  fails  to  stop  cannot 
walk  to  his  station  and  recover  from  the  company 
for  sickness  brought  on  by  the  exertion.  Indiana^ 
polis,  a  ft  W.  B.  Co.  V.  Blroey,  71  Hi.  801. 

Money  which  a  theatrical  manager  Is  compelled 
to  refund  because  of  failure  to  reach  bis  engage- 
ment In  a  town  by  delay  on  a  railroad  cannot  be  re- 
covered from  the  company.  Georgia  Ballroad  v. 
Hayden,  71  Ga.  618.  61  Am.  Bep.  S74. 

Bemote  and  contingont  damages  cannot  be  re- 
covered for  delay  In  carriage.  ITonge  v.  Paotfle 
Mall&&Co.lGaL  863.  H.P.F. 
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C.  818;  but  the  Btateroent  of  the  rule  was  mod- 
ified by  omission  of  tbe  term  "cross  Deg:1i- 
gence"  io  toe  suusequcut  cases  of  liose  v.  Wil- 
mington d  W,  R.  Go.  106  N.  C.  170.  and  Tom- 
lifmn  ▼.  Wilminotan  d  8.  0.  R.  Co,  107  N.  C. 
921,  Tbe  modilicaiion  mentioned  was  due  to 
the  fact  that  this  court  meantime  had  said,  in 
McAdooY.  Richmond  d  D.  R.  Co.  105  N.  C.  149, 
that  *'the  most  learned  and  discriminating 
text- writers  concur  in  the  opinion,  ihat  in  ac- 
tions arisiog  ex  delicto  there  is  no  degree  of 
negligence  that  can  be  described  by  the  word 
*  gross'  alone.  But  where  an  injury  is  due 
and  can  be  traced  direct  to  the  wilful  act  of  an- 
other he  is  not  absolved  from  liability.  .  .  . 
Hence,  we  often  find,  in  opinions  emanating 
from  this  and  other  courts,  the  expression 
'gross  and  waoton  negligence';  but  the  former 
word  is  never  used  to  describe  a  degree  of  care- 
lessness that  will  excuse  the  fault  of  a  plaintiff 
in  exposing  himself  to  danger,  except  where  it 
is  improperly  held  synonymous  with  either 
the  word.  *" wilful,' 'malicious,' or  'fraudu- 
lent.' "  Thompson,  in  bis  worlL  on  Carriers 
of  Passengers  (p.  678,  §  27).  says:  "8uch  dam- 
ages are  termed  'exemplary,'  'punitive,'  or 
*Yindictive' damages, — sometimes  called  'smart 
money,'— and  are  only  awarded  in  cases  where 
there  is  an  element  either  of  fraud,  malice, 
such  a  degree  of  negligence  as  indicates  a 
reckless  indifference  to  consequences,  oppres- 
sion, insult,  rudeness,  caprice,  wilfulness,  or 
other  causes  of  aggravation  in  the  act  or  omis- 
•ion  causing  the  injury.  .  .  .  Some  of  the  au- 
thoriiies  include  'gross  negligence'  on  the  part 
of  the  defendant  as  one  of  the  elements  which 
.  .  .  entitles  the  plaintiff  to  exemplary  dam- 
ages. But  the  better  view  is  given  in  an  opin- 
ion delivered  in  a  recent  case  in  tbe  Supreme 
Court  of  the  United  States.  .  .  In  reversing 
the  case  Mr.  Justice  Davis,  who  delivered  the 
opinion, .  .  .  said:  'Some  of  the  highest  English 
courts  have  come  to  the  conclusion  that  there 
is  no  intelligible  distinction  between  ordinary 
and  gross  negligence.' "  Milwaukee  d:  8t,  P.  R. 
Oo,  V.  ArmB,  91  U.  8.  489,  28  L.  ed.  874.  The 
general  rule,  therefore,  is  that,  where  tbe  vio- 
lation of  duty  makes  the  defendant  a  wrong- 
doer, only  compensatory  damages  are  allowed, 
while  proof  of  a  wrongful  purpose  may  take  a 
case  out  of  it  as  an  exceptional  one.  Fraud,  mal- 
ice, or  insult  imply  from  their  very  definitions 
the  existence  of  an  intent  on  tbe  part  of  the 
wrongdoer  to  cheat,  to  injure  through  hatred,  or 
to  oppress.  Where  even  the  rightful  election  of 
a  paa<:enger  is  accompanied  with  undue  force, 
"rudeness,  recklessness,  or  other  wilful  wrong" 
{Rom  v.  Wilmington  dt  W,  R.  Go.  supra),  the 
law  assumes  the  existence  of  bad  motive  on  the 
principle  applicable  in  ordinary  cases  of  as 
sault, — thateveiy  person  is  presumed  to  intend 
the  natural  consequences  of  his  own  act.  Tomr 
linHon*B  Case,  mpra.  It  must  be  noted  that 
Mr.  Thompson  carefully  excludes  "gross  neg- 
ligence" as  an  element  warranting  tbe  allow- 
ance of  such  damages,  and  substitutes  the  ex- 
pression "such  a  degree  of  negligence  as 
indicates  a  reckless  indifference  to  conse- 
quences," which  is  equivalent  to  wanton  care- 
lessness; yet  the  learned  justice  who  wrote  the 
opinion  in  Eok^e^  Case,  supra,  inadvertentiv 
cited  that  author  (94  N.  C.  823)  in  support  o'f 
his  statement  of  the  doctrine.    In  the  cousid- 
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eration  of  tbe  case  at  bar,  therefore,  it  ia  proper 
to  dismiss  from  our  minds  the  idea  that  the 
weight  of  authority  in  our  own  court  or  else- 
where  leaves  us  at  liberty  to  hold  that  puni- 
tive damages  may  be  awarded  in  eTery  in- 
stance where  a  court  can,  by  giving  a  yery 
comprehensive  meaning  to  that  undenned  and 
improper  term,  "gross  negligence,"  aa  de- 
scriptive of  the  decree  of  carelessness,  classify 
a  case  as  an  exceptional  one,  taken  out  of  the- 
general  rule  by  the  evidence  of  intent 

Counsel  for  the  defendant  asked  the  court,, 
on  the  trial  at  the  case  at  bar.  to  charge  aa  fol- 
lows: "(1)  That  upon  the  complaint  and  the- 
facts  as  stated  in  the  complaint,  in  the  abseoce- 
of  any  allegations  of  wilful  or  gross  negli- 
gence, the  plaintiff  is  not  entitled  to  recover 
punitive  damages;  (2)  that,  taking  the  entire 
evidence  in  view,  the  plaintiff  is  not  entitled  to- 
punitive  damages  .  .  .;  (4)  that  if  the  plaintiff' 
knew,  when  he  contracted  for  transportation 
to  Jamesville  and  return,  of  tbe  general  char- 
acter, quality,  and  condition  of  the  defendant's^ 
equipment,  and  the  general  condition  of  ita- 
road,  plaintiff  would  be  entitled  to  recover  no 
damages  except  the  cost  of  transportation  back 
to  Washington:  (5)  that  the  cause  of  action 
being  laid  in  tort,  the  plaintiff  cannot  recover 
dama^  for  a  breach  of  contract  of  carriage- 
in  this  action;  (6)  that,  upon  the  entire  evi- 
dence, the  Jury  should  resi)ond  to  the  several 
issues  in  favor  of  the  defendant;  (7)  that,  if  the- 
defendant  was  expending  the  entire  income 
from  its  road  in  the  maintenance  of  its  road- 
way and  tbe  equipment  of  said  road,  it  ia  not 
guilty  of  such  wilful  negligence  as  will  sub- 
ject it  to  punltivedamsges,  DuttheplainiiffcaQ 
only  recover  such  actual  damages  as  may  have 
been  proved."    Tbe  court  refused  to  give  tbe 
instructions   asked,   but   charged    the  Jury» 
amon^   other  matters,  as  follows:  "  (2)   The 
plaintiff  claims  that  he  bought  a  ticket  front 
Washington  to  Jamesville,  and  back  to  Wash- 
ington; that  the  defendant  negligently  failed 
to  have  a  train  to  bring  him  back;  and  also 
punitive  damages  for  the  wrongful  act  of  the 
defendant  in  falling  to  bring  him  back.     He 
alleges  that  the  defendant  has  wilfully  failed 
and  neglected  its  duty  to  the  public  in  not 
properly  keeping  its  roadbed,  tracks,  engines,, 
and  cars  in  such  condition  as  to  do  the  business* 
which  it  naturally  gets;  and  if  you  are  satis- 
fied that  the  defendant  has  wilfully  neglected 
to  do  this,  and  in  consequence  of  this  wilful 
negligence  they  failed  to  run  the  engines  and 
cars  to  return  the  plaintiff  to  Washington,  then 
be  would  be   entitled  to  punitive  damages; 
otherwise  he  will  only  be  entitled  to  compen- 
satory damages."    The  court  also  charged  tbe 
lury  that  it  was  the  duty  of  defendant  to  have 
known  the  condition  of  its  road  and  cars;  and 
if  they  found  that  the  roadbed,  track,  and  en- 
gines of  defendant  were,  at  the  time  alleged,  iir 
such  condition  as  not  to  render  it  reasonably 
certain,  in  the  ordinary  running  of  its  trains, 
that   the  engine  would  be  able  to  carry  the 
trains  through,  etc.,  it  would  be  wilful  negli- 
gence, for  which  they  might  allow  punitive 
damages. 

It  appeared  from  the  testimony  that  the  road 
was  originally  constructed  for  the  purpose  of 
hauling  lumber,  but  ultimately  engaged  in  the 
business  of  transporting  passengers  across  ibm 
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Intervening;  swamp  from  its  northern  terminus, 
ai  Jameflville,  to  its  soutbern  terminus,  at 
Washington.  The  roadbed  had  been  made  by 
driTing  down  piles  of  yarious  kinds  to  make  a 
foundation  for  the  cross- ties.  In  the  earlier 
years  of  its  operations,  as  a  carrier  of  passen- 
gers, the  company  had  owned  two  engines,  one 
regular  narrow  gauge  passenger  car,  and  one 
passenger  car  constructed  out  of  a  street  car; 
but  the  latter  car  had  become  unservicable 
sometime  before  the  injury  complained  of,  and 
on  extraordinary  occasions  a  flat  or  box  car  had 
to  be  used  to  accommodate  passengers.  The 
engines  had  become  worn,  and  had  been  Jolted 
and  injured  on  account  of  the  bad  condition 
of  the  roadbed  and  the  consequent  Jarring  in 
passing  over  it.  The  earnings  of  the  road  had 
been  applied  exclusively  to  its  improvement 
during  the  whole  period  of  its  use  as  a  road  for 
transporting  passengers,  but  latterly  the  in- 
come bad  been  greatly  diminished,  and  was 
insufficient  to  keep  the  roadbed  in  repair,  much 
less  to  provide  additional  cars  or  engines. 
These  are  some  of  the  facta  testified  to  hj  the 
witnesses.  The  gravamen  of  the  complaint  is 
that  the  defendant  company  carried  the  plain- 
tiif  from  Washington  to  Jamesville  November 

7,  1892,  but  failed  to  furnish  means  of  trans- 
portation at  the  stipulated  time,  November  9, 
to  bring  him  back  to  Washington  on  his  return 
tickei.  In  applying  the  a&tract  principles 
which  we  have  stated  more  specifically  to  the 
case  before  us,  we  find  it  to  be  a  well  settled 
rule  that  where  a  passenger  is  delayed  or  car- 
ried contrary  to  the  agreement,  so  as  to  lead  to 
a  failure  to  accomplish  the  object  of  the  trip, 
such  person  is  entitled  to  recover  in  all  cases 
at  least  the  sum  paid  for  the  ticket,  with  inter- 
est thereon,  together  with  compensation  for  the 
whole  of  the  time  lost  in  the  trip,  and  in  some 
instances  the  reasonable  cost  of  reaching  the 
objective  point  by  means  of  some  other  con- 
veyance. Yange  ▼.  Padfle  Mail  8,  8.  Co.  1 
Cal.  353;  Eamlin  ▼.  Oreat  NorHiern  R.  Co.  1 
Hurlst.  &  N.  408;  Savannah,  8.d8,R.  Co.  v. 
Bonaud,  58  Ga.  180;  Hawcrcft  v.  Great  North- 
ern R,  Co,  8  Eng.  L.  &  £q.  862;  SearB  v.  EaBt- 
em  R,  Co.  14  Allen,  483,  92  Am.  Dec.  780; 
Eddy  V.  Earris,  78  Tex.  661;  WaUh  v.  CJUeago, 
M,  A  St.  P.  R.  Co.  43  Wis.  28,  24  Am.  Rep. 
376.  The  rule  of  damage  Just  stated  is  to  be 
adopted,  not  only  when  the  suit  against  the 
railway  company  is  brought  for,  or  the  proof 
confined  to.  the  breach  of  contract  of  carriage, 
but  as  well  where  the  plaintiff  elects  to  sue  in 
tort  and  rely  upon  the  disregard  of  duty  on  the 
part  of  the  carrier  as  a  cause  of  action,  unless 
it  appear  that  the  plaintiff  has  suffered,  in 
addition  to  the  expense,  loss  of  time,  and  incon- 
venience incident  to  every  failure  to  com  ply  with 
such  a  contract,  some  personal  injury  of  which 
the  wilful  failure  to  transport  him  according 
to  the  schedule  time  is  a  proximate  cause.  5 
Am.  &  Eng.  £nc.  Law,  p.  40;  Milwaukee  db  8t, 
P.  R.Co.  V.  Amu,  tupra;  Alabama  Q.  S.  R,  Co. 
▼.  Sellers,  93  Ala.  9;  8  Sutherland,  Damages, 
§§  934-93S;  Martin  v.  Columbia  A  O.  R.  Co. 
B2  8.  C.  592;  Wilkinion  v.  Searcy,  76  Ala.  176; 
Shearm.  &  Redf.  Neg.  g  23.    In  Alabama  0. 

8.  R.  Co.  V.  Sellers,  supra,  where  the  conduc- 
tor carried  a  female  passenger  beyond  the  sta- 
tion to  which  the  company  had  contracted  to 
carry  her,  and  ordered  her  off  the  train  in  a 
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driving  rain  with  an  infant  in  her  arms,  and 
so  encumbered  with  baggage  that  she  could  not 
protect  herself  by  using  an  umbrella,  therety 
subjecting  her  to  exposure  from  which  she 
contracted  sickness  that  lasted  for  three  weekly 
the  court  carefully  and  in  express  terms  rested 
the  decision  that  the  jury  miffbt  allow  exem- 
plarjT  damages  upon  the  ground,  not  of  the 
''omission  of  the  duty"  on  the  part  of  the  con- 
ductor of  stopping  at  the  station,  but  of  his 
wilful  disregsrd  or  her  comfort  and  health  in 
forcing  her  to  expose  herself  and  her  infant, 
instead  of  letting  her  off  at  a  house  or  backing 
the  train  to  the  station.  In  discussing  this 
doctrine,  Sutherland  (vol.  8,  §  938)  savs: 
"Where  a  person  has  bought  a  ticket  and  is 
carried  beyond  the  station  for  which  be  is  tick- 
eted, without  any  fault  on  his  part,  he  has  a 
right  of  action  for  at  least  nominal  damages, 
though  he  suffers  no  actual  injury,  and  for 
such  actual  injury  as  he  may  in  fact  suffer." 
After  laying  down  the  foregoing  as  the  ordi- 
nary rule,  when  the  conductor,  with  a  full 
knowledge  of  the  destination  of  a  passenger, 
merely  takes  him  beyond  that  point,  and  lets 
him  off  without  circumstances  of  aggravation, 
he  proceeds  to  refer  with  approval  to  the  ruling 
of  the  court  of  Alabama,  already  cited,  tbat 
where  there  was  evidence  in  addition  that  a 
female  passenger  was  ordered  off  the  train 
with  her  infant,  the  circumstances  attending 
her  expulsion  were  evidence  to  be  considered 
by  the  Jury  of  wilful  wrong  on  the  part  of  the 
conductor,  and  consequent  liability  on  the  part 
of  the  companv  to  punitive  damsges.  It  is  an 
error  tbat  will  lead  to  endless  confusion  to 
hold  that  "smart  money,"  which  is  allowed  as 
a  punishment  to  the  wrongdoer,  may  be  recov- 
ered in  every  case  where,  under  <he  common- 
law  practice,  an  action  of  ex  lielieto  would  lie. 
Wanamaker  v.  Botoes,  86  Md.  42;  Wilkinson 
V.  Searcy,  supra;  Phelps  v.  (hoens,  11  Cal.  22. 
All  of  the  actions  brought  against  railway 
companies  for  breach  of  duly  arise  out  of  tort; 
but  it  is  onlv  in  those  where  the  elements  al- 
ready mentioned  as  indicative  of  bad  motive 
exist,  and  where,  in  addition,  some  personal 
Injury  or  indignity  is  sustained,  that  the  plain- 
tiff is  allowed  to  recover  more  than  compensa- 
tory damages.  Morse y.  Duncan,  14  Fed.  Rea 
896.  In  fomlinson  v.  Wilmington  d  8,  G.  R. 
Co.  supra,  the  court  said:  "  'The  fact  that  the 
plaintiff  was  wrongfully  expelled  places  him 
in  no  more  favorable  attitude,  as  a  claimant  of 
punitive  damages,  than  if  he  bad  been  right- 
fully ejected,  but  in  an  unlawful  and  unwar- 
ranted manner  or  with  undue  force.  It  is  an 
essential  prerequisite  to  the  acquisition  of  the 
right  to  recover  exemplary  damages  for  the 
wrongful  expulsion  of  a  passenger  from  a 
train,  that  there  should  be  evidence  of  undue 
force,  unnecessary  rudeness  in  the  application 
of  the  force,  or  insult,  malice,  or  some  wilful 
wrong  accompanying  the  act  of  ejecting  him 
or  causing  him  to  leave  the  train.'  Rose  v. 
Wilmington  A  W.  R,  Go.  supra,  and  authori- 
ties there  cited."  Justice  Clark,  for  the  court, 
in  Wallace  v.  Western  A.  G.  R.  Go.  104  N.  0 
452,  approving  the  rule  laid  down  in  8  Suther- 
land Damages  (1st  ed.)  261.  said:  "Plaintiff 
is  to  have  a  reasonable  satisfaction  .  .  .  for 
loss  of  both  bodily  and  mental  powers,  or  for 
actual  Buffering  both  of  body  and  mind,  which 
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are  the  immediate  and  Decessary  consequences 
of  the  injury.'*  '*In  the  absence  of  any  suffi- 
cient testimony  to  make  the  company  liable  for 
wilful  disregard  of  the  intestate's  danger/' 
said  the  court  in  Boseman  ▼.  Carolina  0.  B. 
Co.  112  N.  C.  719,  19  L.  R.  A.  827.  "we  think 
the  court  below  erred  in  submitting  the  case 
to  the  jury." 

It  is  true  that  smart  money  may  be  awarded 
by  the  jury  when  no  actual  but  only  nominal 
damage  is  shown,  as  when  a  conductor  right- 
fully expels  a  person  from  a  car  or  the  owner 
puts  a  trespasser  off  his  premises,  and  either 
of  them  uses  excessive  force  or  subiects  such 
persons  to  useless  indignity.  Tomlin$on  v. 
WUmington  A  8.  C.  B.  Co,  supra;  White  y. 
Barnes,  1 12  N.  C.  828.  The  allowance  is  made, 
in  these  instances,  on  account  of  the  assault  or 
rudeness.  But  where  a  trespass  is  committed 
by  mistake,  the  case  is  not  governed  by  the 
same  principle  as  when  a  wilful  assault  is 
committed.  Beteridge  y,  Welch,  7  Wis.  466. 
It  is  not'sufflcient  ground  for  allowing  punitive 
damages  that  the  defendants,  when  they  com- 
mitted a  trespass,  had  reason  to  believe,  but 
did  n^t  know,  that  their  acts  were  wrongful 
and  might  result  in  injury  to  plaintiff.  Inman 
y.  BaU,  66  Iowa,  648.  On  the  other  hand,  a 
trespasiser  is  always  responsible  for  such  actual 
damages  as  le^^itimately  follow  from  his  act, 
whether  he  contemplated  tbe  result  or  not  {Al- 
lison V.  Chandler,  11  Mich.  642),  while  one 
who  assaults  another  is  presumed  to  have  in- 
tended the  personal  injury, — that  is,  the  con- 
sequence of  committing  the  assault, — it  being  a 
wrongful  act,  done  purposely  and  without 
cause.  Ooetz  v.  Ambs,  27  Mo.  88;  United 
States  V.  Taylor,  2  Sumn.  686,  Fed.  Cas.  No. 
16,442;  Causee  v.  Anders,  4  Dev.  &  B.  L.  246. 
We  tbink  that  tbe  case  at  bar  is  one  of  those 
where  the  plaintiff,  under  the  old  common- 
law  practice,  might  have  elected  to  brinf  his 
suit  either  for  the  breach  of  contract  in  failing 
to  bring  tbe  plaintiff  back  on  schedule  time,  or 
for  tbe  disregard  of  his  duty  to  the  public  as  a 
carrier,— either  an  action  of  assumpsit  or  of 
trespass.  But  because  he  chose  then  to  sue 
for  the  tort,  and  now  to  allege  such  facts  as 
show  an  omission  of  duty,  it  does  not  follow 
that,  upon  proof  of  such  allegations,  exem- 
plary damages  will  be  allowed.  There  has 
been  a  failure  to  show  the  sort  of  wilfulness 
that  manifests  its  presence  in  malice,  rudeness, 
violence,  indignity,  and  reckless  disregard  of 
consequences,  and  there  is  no  evidence  that 
the  plaintiff  suffered  from  sickness  contracted 
by  exposure  incident  to  the  delay,  or  was  sub- 
jected, in  consequence  of  the  defendant's  fail- 
ure to  furnish  transportation,  to  any  other  per- 
sonal iniury  or  to  indignity.  If  neither  tbe  in- 
tentional or  wrongful  expulsion  of  a  passeneer 
not  accompanied  with  undue  force  {Tomlin- 
son's  Case,  supra),  nor  tbe  negligent  carrying 
him  beyond  his  destination  (8Sutberland,Dam- 
ages,  %  938).  after  haviufir  inspected  his  ticket 
or  received  it,  is  sufficient  evidence  of  the  wil- 
ful infliction  of  person.nl  injury  to  warrant  the 
allowance  of  punitive  damages,  we  fail  to  see 
upon  what  principle  we  can  hold  a  railroad 
company  liable  to  be  so  punished  because, 
with  a  full  knowledge  on  the  part  of  itsmana- 
fger  that  the  company  had  but  two  engines, 
one  of  which  was  in  the  shop  at  ^orfoUL  for 
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repairs,  it  undertook  to  haul  to  Jamesville  and 
back,  with  the  other,  not  then  in  eood  condi- 
tion, the  train  on  which  the  plaintiff  and  others 
who  had  return  tickets  were  to  be  carried  as 
passengers,  because  only  of  the  delay  and  in- 
coDvience  incident  to  such  detention.     If  the 
same  engine,  in  consequence  of  the  bad  condi- 
tion of  the  track  or  the  engine  itself,  had, 
with  the  cars,  been  derailed,  only  those  paaaen- 
gers  who  received  bodily  injury  ooula  have 
maintained  actions  against  the  company,  and 
have  recovered,  as  a  part  of  the  compensation 
for  the  consequences  of  the  accident,  exem- 
plary damages*    It  la  not  necessary  to  cite  au- 
thority in   support  of   the  soundness  of   so 
plain  a  proposition;  and  yet,  if  we  sustain  the 
court  below,  the  logical  result  would  be  that  a 
passenger  who  is  delayed  without  suffering 
bodily  injury  by  a  defective  engine  is  entitled 
to  smart  money,  though  he  could  not  have 
subjected  the  company  to  such  punishment 
had  he  escaped  unharmed  when  it  was  derailed 
and  upset.     '^Neither  negligence  without  dam- 
age, nor  damage  without  negligence,  will  con- 
stitute any  cause  of  action."   Shearm.  &  Redf. 
Neg.  $§  28-26.    The  case  of  PureeU  v.  Bieh- 
mond  A  D.  B,  Co.  108  N.  0.  414,  12  L.  R.  A. 
118.  seems  to  have  been  confidently  relied  on 
to  sustain  the  contention  of  the  plaintiff.     The 
facts  in  that  case  were  that  tbe  plaintiff  had 
purchased  a  ticket,  and  was   waiting  at  tbe 
time  at  which  it  was  advertised  that  Uie  train 
would  stop  at  the  station  where  he  was  to  em- 
bark; but  the  cars  being  overloaded  because  a 
circus  was  to  give  an  exhibition  at  the  station 
to  which  the  passenger  was  destined,  the  con- 
ductor did  not  stop  at  the  station,  but  left  him 
standing.    It  was  held  that  the  failure  to  pro- 
vide sutlicient  means  of  transportation ,  when 
by  reasonable  diligence  it  could  have  been  as- 
certained that  they  would  be  needed,  was  such 
evidence  of  wilfulness  and  gross  negligence  as 
to  warrant  tbe  court  in  instructing  tbe  jury 
that  they  might  allow  punitive  damages.      In 
tbe  opinion,  Heirn  v.  M'Caughan,  82  Miss.  17, 
66  Am.  Dec.   688,  was  cited  as  ''exactly  in 
point"  to  sustain  the  rulin^r,  though  even  thai 
extreme  case  was  distinguishable  from  Pureetfs 
Case,  as  well  as  that  at  bar,  in  that  the  Jury 
must  have  found  preliminary  to  the  assessment 
of  exemplary  damages,  (1)  that,  after  advertia- 
ing  that  the  t)oat  would  stop  for  passengers  at 
tbe  landing  where  the  feme  plaintiff  was  wait- 
ing, the  owners  or  their  agent  wilfully  and  ca- 
priciously paa<«ed  by,  when  they  could  have 
effected  a  landing  there  and  had  room  to  ac- 
commodate the  plaintiff;  (2)  that  the  instnic- 
tion  excepted  to  and  sustained  was  that  Uie 
plaintiffs  were  entitled,  "from  the  exposure 
and  discomfort  they  suffered"  in  wailing  for 
the  boat,  to  exemplary   damages  (p.  24):  it 
appearing  on  the  trial  that  tbe  feme  plaintiff 
was  pregnant,  and  that,  tbe  weather  being  un- 
usually cold,  she  suffered  great  pain  and  an- 
guish, whereby  her  health  and  life  were  in 
peril. 

In  addition  to  the  authorities  already  cited 
upon  this  point,  we  find  a  summary  of  the 
doctrine  (compiled  from  tbe  leading  ojises  in 
Ray  on  Negligence  of  Imposed  Dulles,  Passen- 
ger Carr.  p.  228,  g  68),  which  is  as  follows: 
*' Where,  according  to  the  schedule  of  trains,  a 
passenger  arrives  at  a  station,  intending  to  taka 
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paisage,  and  be  finds  no  train  ready,  and  is 
compelled  to  remain  over  the  niglit,  and  in 
consequence  of  the  delay  be  fails  to  keep  an 
appointment  and  complete  business  arrange- 
zuents,  while  he  will  be  entitled  to  recover  tne 
actual  expense  incurred  at  his  hotel,  he  cannot 
recover  beyond  more  than  nominal  damages," 
— citing  Memphis  A  C.  E,  Co,  v.  Qreen,  52 
Hiss.  779,  to  sustain  the  proposition;  and  the 
court  says  in  that  case,  on  page  229,  that  "pu- 
nitive damages  will  not  be  allowed  in  the  ab- 
sence of  any  circumstances  of  malice,  oppres- 
sion, insult,  personal  injuries,  damages  to  busi- 
ness, mental  or  physical  suffering,  although 
something  more  than  actual  damages  may  be 
awarded  against  common  carriers  by  way 
of  punishment  for  neglect  of  duty  and 
protection  to  the  public.'*  In  the  application 
of  the  proposition  which  is  taken  from  that 
case,  the  court  held  that  where  a  passenger 
train  ran  60  yards  beyond  the  platform,  and 
failed  to  stop  there  lonx  enough  for  a  passen- 
ger who  haa  bought  a  ticket  aod  was  waiting 
to  embark,  to  reach  it,  the  allowance  of  $1,600 
damages  was  excessive  because  "no  damages 
were  proved  except  disappointment,  delav,  and 
inconvenience."  The  reasonable  rule  adopted 
in  Mississippi  will  not,  therefore,  apply  either 
to  Pureeil'i  Com  or  to  that  at  bar,  since  no 
personal  injury  was  sustained  by  the  complain- 
ant in  either  case/ nor  was  there  any  ground 
for  compensatory  or  punitive  damages  shown, 
except  ibe  disappointment,  delay,  and  incon- 
venience resulting  from  the  failure  to  furnish 
means  of  transportation.  We  conclude,  there- 
fore, that  the  plaintiff  was  not  entitled,  upon 
any  phase  of  the  evidence,  to  recover  punitive 
damages,  for  the  reasons  (1)  that  he  had  not 
proved  that  he  sustained  any  personal  injury, 
or  shown  any  grounds  for  asking  damages  ex- 
cept inconvenience,  delay,  and  disappointment; 
(2)  that  in  no  aspect  of  the  testimony  is  there 
evidence  of  bad  motive  suflScient  to  entitle  the 
plaintiff  to  more  than  compensatory  damages. 
In  passing  upon  this  question  we  must  in- 
voke the  aid  of  common  sense  and  common 
observation,  since  the  question  whether  a  given 
act  amounts  to  negligence  at  all.  and  if  it  does, 
what  degree  of  culpability  attaches  to  it,  de- 
pends not  only  upon  surrounding  ciroum- 
stances,  such  as  the  condition  of  the  parties, 
but  the  condition  of  the  country  and  the 
progress  of  improvement  in  science  and  the 
arts.  We  cannot  shut  our  eyes  to  the  history 
of  railways  in  North  Carolina,  and  the  daily 
developmeots  of  the  country  by  new  branch 
lines,  built  first  for  the  transportation  of  lum- 
ber, and  gradually  extending  their  business 
as  carriers  to  other  freight,  until  at  last, 
though  the  corporation  has  been  able  to  pur- 
chase not  more  than  two  or  three  engines  and 
a  single  passenger  car  with  few  appoint- 
ments, its  patrons  induce  it  to  transport 
passengers  in  order  that  they  may  have  the 
advantage  of  saving  time  and  expense  by 
substituting  such  a  conveyance  as  an  im- 
provement on  a  road  wagon  or  other  ve- 
hicle. We  are  not  disposed  to  check  the 
process  of  evolution  which  we  see  around  us, 
from  a  lumber  road  in  to  a  comfortable  line  for 
passengers,  as  the  development  of  business 
Justifies  the  change.  Even  where  a  road  ap- 
pears to  be  retrogradiDg,  we  see  no  reason  why 
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we  should  interpose  with  a  harsh  rule,  such  as 
would  have  stopped  the  operation  of  the  Ral- 
eigh A  Gaston  Road  nearljr  fifty  vears  ago  with 
the  best  efforts  of  our  distinguished  Governor 
Graham,  representing  the  state,  as  a  principal 
stockholder,  and  running  it  with  poor  equip- 
ments and  constant  danger  of  injury  to  pas- 
sengers bv  derailments  and  snakeheads,  and 
frequent  delays  of  many  days  to  purobasers  of 
tickets.  History  has  repeated  itself  in  the 
gradual  improvement  of  the  roadbed  and  equip- 
ments of  the  Western  North  Carolina  Kail- 
road.  If  the  axe  is  to  be  brought  to  the  root 
of  the  tree  by  stopping  these  roads  from  trans- 
porting persons  at  all  unless  the  conditions  be 
improved,  the  legislature  has  wiseljr  attempted 
to  vest  the  necessary  power  in  a  railroad  com- 
mission to  accomplish  this  end  either  by 
ordering  a  cessation  of  operations,  or  the  im- 
provement of  the  roadbea  aad  the  purchase  of 
new  equipments.  Meantime,  neither  the  law, 
fairly  interpreted,  nor  considerations  of  pub- 
lic policy,  warrant  the  adoption  of  so  harsh  a 
rule  as  that  proposed.  It  necessarily  follows 
that  PureeWs  Oase  is  overruled  as  inconsistent 
with  the  principles  we  have  laid  down.  We 
are  less  averse  to  takine  this  course  because 
the  doctrine  there  enunciated  can  never  become 
a  rule  upon  which  the  title  to  property  de- 
pends, and,  as  we  have  intimated  already,  be- 
cause it  may  operate  in  its  enforcement  to 
check  the  improvement  and  development  of 
sections  now  too  remote  from  market  to  Justify 
the  most  costlv  roadbeds  and  the  best  equip- 
ments. For  the  reasons  given,  we  deem  it  un- 
necessary to  discuss  the  other  exceptions, 
which  we  may  state,  in  a  general  way,  are  un- 
tenable, and  we  feel  constrained  to  grant  a  new 
trial. 

Clark,  J.  dlssentinff: 

It  is  the  duty  of  railroad  companies  to  run 
their  trains  according  to  schedule.     **Passen- 

f;ers,  if  delayed,  are  entitled  to  compensation 
or  a  loss  of  their  time  {Fsntuylvania  R.  Oo. 
V.  Books,  67  Pa.  889);  for  expenses  during  de- 
lay, or,  when  necessary,  expenses  for  procur- 
ing another  conveyance.  As  to  the  compensa- 
tion for  loss  of  time,  it  ...  is  admissible  .  .  . 
to  prove  the  rate  of  wages  at  the  place  of  his 
destination."  2  Harris.  Damages  by  Corp. 
g  545.  **A  passenger,  in  order  to  avoid  a 
delay,  can  only  incur  a  reasonable  expense. 
He  cannot  take  a  special  train  in  order  to  avoid 
a  slight  delay.  .  .  .  The  value  of  the  time 
lost  may  be  recovered.  Evidence  of  the  rate 
of  wages  earned  by  persons  of  the  plaintiff's 
trade  at  the  place  of  his  destination  ...  is 
admissible  to  guide  the  Jury  in  fixing  the  dam- 
ages." 2  Sedgw.  Damages,  §§  862, 868.  Such 
are  the  general  principles  applicable  in  cases 
where,  by  reason  of  the  train  being  behind  the 
schedule  time,  the  passenger  misses  cooDection 
with  tbe  first  train  on  a  connecting  road,  or  is 
delayed  even  in  reaching  his  destination  on  the 
carrier's  own  line  according  to  the  advertised 
schedule,  when  the  action  is  for  breach  of 
contract.  As  in  every  such  ease  of  delay 
each  passenger  is  entitled  at  least  to  nominal 
damages,  it  is  of  importance  to  tbe  public  and 
the  common  carrier  to  rever*  to  tbe  settled 
principle,  in  actions  for  breach  of  contract, — 
that  the  parties  are  only  liable  for  those  dam- 
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aees  which  were  reasonahly  In  their  con  tern - 
ptatioD  at  the  time  of  making  the  contract. 
This  is  the  usual  limit  of  damages,  bat  there 
may  be  cases  where  the  neglect  of  the  carrier 
is  so  wilful  as  to  make  it  liable  in  an  action  of 
tort  for  exemplary  damages.  The  plaintiff, 
however,  contends  that,  as  the  present  is  an 
action  of  tort  upon  the  evidence,  he  is  entitled 
to  recover  exemplary  damages.  The  question 
was  decided  ^  this  court,  no  one  dissenting, 
in  Furcell  v.  Richmond  A  D,  R.  Co.  108  N.  C. 
414,  12  L.  R.  A.  118,  where  it  is  said  (pp.  417, 
418. 108  N.  C):  "The  Code,  §1968,  provides: 
'Ever^  railroad  corporation  shall  ...  at  reg- 
ular times,  to  be  fixed  by  public  notice,  .  .  . 
take,  transport,  and  discharge  such  passengers 
and  property  ...  on  due  payment  of  tbe 
freight  or  fare  legally  authorized  therefor,  and 
shall  be  liable  to  the  party  aggrieved  in  an 
action  for  damages  for  any  neglect  or  refusal 
in  the  premises.  For  a  violation  of  sach  stat- 
utory duty  the  plaintiff  might  have  sued  in 
contract  {ffodges  v.  Wilmington  <£  W,  B,  Oo. 
106  K.  C.  170),  but  he  could  elect  to  sue  in  tort 
for  the  injury  and  the  breach  of  public  duty 
(existing  independent  of  the  statute)  by  the 
wilfulness  or  negligence  of  defendant.  Bishop, 
Non  cont.  L.  §^  73,  74;  Redf.  Carr.  g  422; 
Tattan  v.  Great  Western  R,  Go.  2  El.  &  El. 
844.  If  the  tort  was  committed  by  mere  neg- 
ligence of  the  defendant  as  simple  carelessness 
or  inadvertence,  the  plaintiff  would  be  re- 
stricted to  compensatoiT  damages,  and  as  no 
special  damages  were  alleged  and  shown  other 
than  obtaining  another  conveyance,  the  meas- 
ure of  damages  as  laid  down  by  the  court,  to 
wit,  the  price  of  the  ticket  and  of  procuring 
such  other  conveyance— 40  cents  in  all — 
would  have  been  correct.  But  if  the  conduct 
of  the  defendant  was  wilful,  or  show^  such 
gross  negligence  as  to  indicate  a  wanton  disre- 
gard of  the  rights  of  the  plaintiff,  he  was  en- 
titled to  recover  punitive  damages  in  addition." 
In  the  present  case  there  was  evidence  of  great 
dilapidation  of  cars,  rolling  stock,  engines, 
roadbed,  and  trestles,  and-  of  continued  neg- 
lect to  repair  the  same.  So  gross  was  it  that 
for  defendant  to  continue  to  offer  to  transport 
and  to  receive  for  transportation  passengers, 
with  such  defective  machinery  and  roadway, 
was  such  a  disregard  of  its  duties  and  the 
rights  of  the  public  that,  in  case  of  death  re- 
sulting to  a  passenger  while  en  route,  there  are 
authorities  which  would  have  sustained  an  in- 
dictment for  manslaughter  against  the  presi- 
dent, directors,  and  other  chief  officers.  It  is 
very  certain  that,  with  such  machinery  and 
roadbed,  to  contract  to  take  the  plaintiff  and 
others  on  a  round  trip,  and,  having  gotten 
them  to  the  other  end  of  the  line,  to  leave  them 
there  to  get  bark  as  they  could,  was  such 
"gross  and  wilful  disregard  of  plaintiff's 
rights  as  would  entitle  him  to  recover  punitive 
damages."  As  was  said  in  PureeU  v.  Rich- 
m^nd  i&  D,  R.  Co.  eupra:  "Should  an  excess- 
ive verdict  have  been  found  by  the  Jury,  the 
discretion  rested  with  the  trial  judge  to  correct 
it:  hut  it  ^ould  be  a  denial  of  Justice  to  per- 
mit a  common  carrier  toexhiMt  such  arbitrary 
aud  wilful  neglect  of  the  duties  it  has  assumed 
and  such  disregard  of  the  ligh's  of  others. 
Yet  such  is  the  effect  if,  without  adequate  ex- 
cnne.  it  should  be  allowed  so  to  act  with  no 
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other  penalty  than  refunding  the  price  of  the 
ticket  and  the  price  paid  for  another  convey- 
ance, since  the  latter  would  be  demanded  in 
very  few  oases  and  only  when  the  de'^tination 
is  at  a  short  distance.  .  •  .  The  refunding  the 
price  of  the  ticket  would  amount  inmost  cases 
to  nothing,  as  the  passenger  would  usually  buy 
a  ticket  by  the  next  train.  Yet  the  inconven- 
ience, annoyance,  and  injustice  to  the  travel- 
ing public  by  such  detentions  would  be  great 
and  difficult  to  estimate."  In  that  case  the 
plaintiff  sued  for  damages  because  the  train 
ran  bv  its  regular  station  without  stopping  to 
take  him  on.  Here  the  condition  of  the  ma- 
chinery and  roadbed  was  such  that  it  was  dan- 
gerous to  travel  over  the  road.  The  defendant 
company  showed  a  criminal  indifference  to  the 
rights  of  the  public  in  offering  to  transport 
passengers  when  it  knew  the  uncertainty  alike 
of  transportation  safe  and  on  schedule  time, 
both  of  which  are  implied  in  its  offer.  The 
company  owed  it  to  the  public  to  keep  its  ap- 
pliances and  roadway  in  proper  condition  to 
transport  safely  and  according  to  schedule.  If 
it  had  not  money  in  the  treasury,  it  should  have 
borrowed  it,  and,  if  unable  to  do  that,  it  should 
have  suspended  operations,  as  we  learn  it  has 
since  done. 

It  is  not  in  every  case  where  a  railroad  is  in  a 
bad  condition  and  there  is  delay  or  failure  to 
convey,  that  the  jury  can  give  punitive  dam- 
ages. The  court  here  told  the  jury  that  "if 
the  defendant  had  reason  to  believe,  and  did 
believe,  from  the  business  of  the  road  for  sev- 
eral years  past  and  the  condition  of  its  engines, 
that  it  would  be  able  to  keep  its  contract  to 
transport  plaintiff,  and  an  accident  occurred 
which  they  could  not.  in  the  ordinary  course 
of  their  business,  have  foreseen  and  provided 
for,  it  would  not  be  wilful  negligence."  To 
this  the  defendant  did  not  except.  The  court 
further  charged,  if  the  pury  "found  that  the 
roadbed,  track,  and  en^nnes  of  the  defendant 
were  at  the  time  alleged  in  such  condition  as 
not  to  render  it  reasonably  certain,  in  the  ordi- 
nary running  of  its  trains,  that  the  engines 
would  not  be  able  to  carry  the  trains  through, 
or  the  roadbed  and  track  in  such  condition  as 
to  render  it  unsafe  to  carry  its  trains  over  it, 
and  they  permitted  this  condition  of  things  to 
continue  up  to  the  alleged  time,  it  would  be 
wilful  negligence,  for  which  you  may  allow 
punitive  damages.  If  you  find  that  they  had 
allowed  their  road,  track,  and  engines  to  get 
in  such  condition  as  not  to  be  able  to  do  the 
ordinary  business  of  the  road,  by  their  negli- 
gence, and  the  character  of  that  negligence 
was  such  as  to  satisfy  you  that  defendant  did 
not  care,  or  was  indifferent,  as  to  whether  they 
had  the  train  there  or  not,  it  would  be  wilfiu 
negligence."  To  tbis  the  defendant  excepted. 
The  action  was  brought  for  a  tort  The  sec- 
ond paragraph  of  the  complaint  was  as  fol- 
lows: (2)  That  the  defendaut  so  carelessly  and 
negligently  conduced  and  managed  the  said 
railroad,  and  so  carelessly  and  negligently  al- 
lowed its  track,  cars,  locomotives,  and  other 
appurtenances  belonging  to  the  said  railroad 
as  a  common  carrier  to  become  so  out  of  re- 
pair, and  the  equipment  of  the  said  railroad  to 
become  so  run  down  and  incomplete,  and  ao 
negligently  failed  to  provide  adequate  f aoilitiet 
for  the  transportation  of  passengers,  that  the 
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plalntifl,  by  reason  of  the  premises,  bavin?  on 
^he  7th  day  of  September,  1892,  pnrcbasea  at 
the  town  of  Washington  a  ticket  to  the  town 
•of  Jamesville  and  return, — ^to  return  on  the  9th 
tiay  of  September,  1892. — and  for  which  the  de- 
fendant charged  and  received  from  the  plaintiff 
the  sam  of  $1,  was  carried  over  the  railroad 
of  the  defendant   company  to  the  town    of 
-Jamesville;  that  apon  the  said  9th  day  of  Sep- 
tember, 1892,  at  the  advertised  time  plaintiff 
presented    himself  at  the  defendnnt's   depot 
^n  Jamesville,  N-  C.  for  transportation  over 
tsaid  railroad  to  Wasbiogton,  N.   C.  and  be- 
cause of  the  negligence,  careleasness,  and  lack 
of  proper  equipment  of  a  railroad  receiving  the 
rprofit  of  a  common  carrier  and  owing  duties  to 
the  public,  and  without  fault  on  the  part  of 
the  plaintiff,  defendant  failed  to  provide  loco- 
motive, cars,  or  other  means  for  the  transpor- 
'taiion  of,  and  failed  to  transport,  this  plaintiff 
to  the  town  of  Washington,  according  to  its 
public  duty  and  advertisement,  to  plaintiff's 
•damage  9^*"    And   one  of  the  issues  sub- 
mitted was:  "Did  the  defendant  negligently 
-auffer  and  permit  its  road,  rolling  stock,  and 
•equipment  to  become  in  the  condition  described 
an  section  2  of  the  complaint,  so  that  it  was 
tioable  to  discharge  its  duties  to  the  public  as 
41  common  carrier  of  freight  and  passengers?" 
The  above  charge  was  therefore  appropriate  to 
the  controversy  in  the  pleadings,  and  it  was 
iDost  amply  supported  by  the  testimony.    It 
will  be  seen  by  reference  thereto  that  the  road- 
bed, the  engines,  and  the  rolling  stock  were  all 
tinfit  and  dangerous  to  be  used;  that  the  man- 
ager of  the  company  reported  the  condition 
<of   the  same    to    Uie  owners   in   Philadel- 
phia, but  that  in  wilful  disregard  of  their 
public  duties    they   neither  put   the   road, 
engines,  and  rolling  stock  into  fit  condition, 
nor  discontinued  holding  themselves  out  to 
the  public  for  the  safe  and  regular  carriage 
•of  passengers.    If   such  conduct  as  the  evi- 
<lence  described  was  not  such  wilful  disregard 
-of  the  defendant's  duties  to  the  public  as  will 
•entitle  the  plaintiff  to  recovery  punitive  dam- 
-ages,  it  will  be  absolutely  Impossible  for  a  rail- 
road company  in  this  state  to  show  such  "wil- 
iul  disregard  of  its  duties  and  indifference  to 
the  rights  of  the  jpublic"  as  will,  under  all  the 
authorities, make  it  liable  for  punitive  damages. 
The  damage  recovered  was  $50.     Upon  the 
evidence,  the  defendant  has  cause  to  congratu- 
late itself  that  it  is  not  defendant  in  an  action 
for   damages  for  death  or  personal  injuries 
caused  by  its  gross  and  wilful  negligence,  or 
that  its  officers  are  not  under  irdictment  for 
manslaughter.    This  is  not  a  breach  of  con- 
tract of  carriage  bv  a  private  party;  but  it  is 
the  direct  result  of  a  long  continued  disregard 
of  duties  assumed  in  regard  to  the  public  by  a 
corporation  which  sought  and  obtsined  the 
-exercise  of  the  right  of  eminent  domain  to 
furnish  it  a  right  of  way  and  other  special 
privileges.    These  were  granied  solely  in  con- 
sideration of  the  services  which  the  defendant 
undertook  to  render  to  tbe  public,  but  which 
it  has  wilfully  and  grossly  neglected  to  prop- 
erly render.    The  defendant's  own  evidence 
was  that  its  manager  had  repeal ediv,  time  and 
«gain,  notified  the  president  and  directors  of 
the  dilapidated  and  dangerous  condition  of  the  I 
machinery   and   roadbed,  but  that  adequate! 
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relief  had  always  been  denied.  In  New  Or- 
leans, J.  dtQ.N.R.  (h,  y.  Hurst,  86  Miss.  690, 
74  Am.  Dec.  785,  it  is  said:  It  is  *'the  right 
of  the  Jury  in  such  cases  to  protect  the  public 
by  punitive  damages,  against  tbe  negligence, 
folly,  or  wickedness,  which  mi^ht  otherwise 
convert  these  great  public  blessings  into  the 
most  dan^rous  nuisances." 

The  railroad  commission  act  (1891.  chap. 
820,  §  11),  provides  that  for  a  wilful  violation 
of  the  rules  and  regulations  made  by  the  com- 
missioners railroad  companies  are  liable  for 
exemplary  damages.  It  would  be  an  anomaly, 
certainly,  if  they  are  not. liable  for  exemplary 
damages  for  a  wilful  violation  of  statutory 
regulations,  as  in  this  cajse. 

This  disposes  of  the  exception  to  the  charge. 
The  exception  to  the  evidence  thai  an  engineer 
in  defendant's  employ  a  vear  previous  was  al- 
lowed to  testify  to  the  bad  condition  of  roadway 
and  machinery  at  that  time  cannot  be  sus- 
tained. This  was  competent,  taken  with  the 
other  evidence,  to  show  the  gross  neglect  of 
defendant  in  permitting  the  dilapidation  to 
continue,  all  the  while  holding  itself  out  to  the 
public  for  the  safe  and  regular  carriage  of  pas- 
sengers. The  exception  to  issues  is  also  with- 
out merit.  Every  phase  of  the  controversy 
raised  by  the  pleadings  could  be  fairly  pre- 
sented upon  the  issues  submitted.  Bum- 
phrey  v.  Front  Street  M,  B.  Church,  109  K.  C. 
182. 

A  petition  for  rehearine  was  subsequently 
filed  by  Meeere,  Chas.  F.  Warren  and  L. 
T«  Beekwith  for  petitioner,  Meesre.  John 
H.  Small,  MaeRae  A  Day,  and  W«  B. 
Rodman,  Contra, — in  response  to  which,  on 
October  22, 189-5,  Furehes,  J.,  delivered  the\ 
following  opinion:  ^ 

This  is  a  petition  to  rehear  this  case,  decided 
at  tiepterot>er  term,  1894,  of  this  court,  and 
published  in  115  N.  C.  602.  Tbe  defendant  is 
a  corporation  under  the  laws  of  this  state,  run- 
ning and  operating  its  road  between  the  towns 
of  Washington  and  Jamesville,  ttimsporting 
both  freight  and  passengers  as  a  common  car- 
rier for  pay.  Tbe  plaintiff,  a  citizen  of  Wash- 
ington, wanting  to  go  to  the  town  of  Eden- 
ton  and  back,  on  the  7th  of  September,  1892, 
purchased  a  ticket  of  defendant  to  Jamesville, 
and  from  Jamesville  back  to  Washington  on 
the  9tb.  llie  defendant  carried  plaintiff  to 
Jamesville  on  the  7th,  and  he  went  on  to  Eden- 
ton  and  was  in  that  town  on  the  8th  of  Sep- 
tember. (It  is  not  stated  in  this  case  that 
plaintiff  went  to  Edenton,  and  was  there 
on  the  8th,  but  this  was  stated  and  agreed  to 
by  counsel  on  the  argument)  On  the  8th  of 
September,  soon  after  leaving  Jamesville  for 
Washington,  the  axle  of  defendant's  engine 
broke,  and  when  the  plaintiff  returned  from 
Edenton  to  Jamesville  on  the  9th  the  defend- 
ant was  unable  to  carry  him  on  its  road  from 
Jamesville  back  to  Wasbiogton  as  it  bad  con- 
tracted to  do.  Thereupon  plaintiff  brings  this 
action  for  damages,  which  he  lays  at  $500,  and 
alleges  that  defendant's  roadbed  was  in  a  bad, 
shackling,  and  ruinous  condition;  that  defend- 
ant had  but  two  engines,  both  of  which  were 
worn  and  in  bad  condition,  one  of  them  at  that 
time  being  in  the  shops  for  repair,  and  not  in 
a  condition  to  be  used;  thattiie  bad  condition 
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of  defendant's  roadbed  had  rattled  tbe  other 
one  so  as  to  cause  the  axle  to  break;  that  all 
this  showed  such  wilful  negligence  oo  tbe  part 
of  defendant  towards  the  public  and  towards 
the  plaintiff  as  to  entitle  bim,  not  only  to  com- 
pensatory ditmages,  but  to  exemplary  damages. 
The  defendant  answered,  denying  the  allega- 
tion of  negligence,  admits  that  the  road  was 
not  in  good  condition,  says  that  it  was  poor 
and  struggling  for  existence,  and  that  it  was 
expending  tbe  whole  earnings  of  the  road,  and 
more,  in  trying  to  keep  it  in  good  repair,  and 
was  not  able  to  do  so.  Therefore  defendant 
denies  that  it  is  liable  to  plaintiff  for  any- 
thing, and  certainly  not  for  punitive  damages. 
And,  without  reviewing  the  evidence,  it  is  sucb 
as  to  warrant  us  in  saying  that  tbe  roadbed 
was  in  a  bad,  dilapidated,  and  ruinous  condition; 
that  defendant  had  but  two  engines,  and  they 
were  old.  worn,  and  in  bad  condition.  That 
plaintiff  u  entitled  to  compensatory  damages 
there  can  be  no  doubt,  but  as  to  whether  he  is 
entitled  to  exemplary  damages  is  the  Question. 
It  is  said  that  railroads  are  quasi- public  serv- 
ants; that  they  are  created  by  tbe  public  (the 
legislature),  and  owe  duties  to  the  public  in  re- 
turn for  their  right  of  franchise.  And,  while 
this  is  true,  it  can  only  be  considered  by  us  as 
a  reason  for  establishing  the  law  as  we  shall 
find  it,  and  not  as  a  reason  for  us  to  establish 
the  law.  Nor  can  we  consider  the  question  as 
to  whether  defendant's  road  is  a  poor  corpora- 
tion, struggling  for  existence,  and  expending 
all  its  earnings,  and  more,  on  its  road;  or 
whether  it  is  a  rich  corporation.  These  are 
questions  we  have  no  right  to  consider  in  pass- 
ing upon  the  question  of  law  as  to  whether 
plaintiff  is  entitled  to  recover  damages  against 
defendant  or  not.  Taylor  v.  Qrand  Trunk  R. 
Co.  48  N.  H.  817,  2  Am.  Rep.  229. 

The  legal  question  involved  in  this  case  is 
conceded  to  be  an  Important  one,  and  is  en- 
titled to  our  best  consideration.  It  is  one  that 
has  been  so  much  discussed  by  law  writers  and 
by  the  courts  in  Judicial  opinions  in  which 
different  phases  or  facts  appear,  that  it  is  some- 
what difficult  to  establish  ourselves  on  what 
we  consider  solid  ground.  Often  a  very  slight 
difference  in  the  facts  changes  tbe  reason  upon 
which  a  case  is  decided.  We  find  that  decided 
cases,  unless  closely  attended  to,  are  often  mis- 
leading. Also  often  a  misunderstanding  of 
some  of  the  facts,  or  an  inadvertence  to  some 
fact  in  the  case,  leads  to  error.  This,  we  think, 
was  the  case  with  the  learned  Justice  who  wrote 
the  opinion  we  are  now  reviewing.  In  stating 
the  facts  in  FurceU's  Gate,  108  N.C.414, 13  L.  R. 
A.  1 13,  he  stated  that  when  the  defendant's  train 
passed  the  depot  it  *'was  overloaded,"  when 
there  was  evidence  tending  to  show  that  there 
was  room  for  a  number  of  other  passengers; 
and  this  was  tbe  hypothesis  upon  which  tbe 
court  was  asked  to  charge  tbe  jury,  and  which 
was  refused  by  the  court.  This  inadvertence, 
as  we  think,  led  the  court  to  overrule  PurcelPs 
Case,  supra.  After  as  full  investigation  as  we 
have  been  able  to  give  to  this  case,  we  are  of 
tbe  opinion  that  the  true  ground  for  allowing 
exemplary  damages  is  personal  injury  to  plain- 
tiff, caused  by  the  negligence  of  defendant 
(and  we  do  not  undertake  here  to  enumerate 
all  the  causes  for  exemplary  damages  where 
there  is  personal  injury).    And  where  there  is 
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no  personal  injury,  there  must  be  insult,  in* 
dignity,  contempt,  or  something  of  the  kind,  U> 
which  the  law  imputes  bad  motive  towards  a. 
plaintiff;  and  when  they  are  allowed  they  ar» 
in   addition    to    compensatory    damages.    1 
Sedgw.  Damages,  520;  5  Am.  A  £ng.  Enc. 
Law,  p.  48,  note,  and  cases  cited.    This  prin- 
ciple we  find  is  recognized  and  enforced  in  the- 
following  cases:    A  railroad  conductor  kissed 
a  ladv  passenger  on  his  train,  and  she  was  al- 
lowed to  recover  punitive  damages,  upon  the- 
f round  that  it  was  a  personal  indignity.    5* 
.m.  &  Eng.  Enc.  Law,  p.  48.    Where  a  rail- 
road conductor  refused  to  carry  a  passenger 
after  he  had  paid  his  fare,  the  road  is  liable  to- 
exemplaiT  damages.    3  Sutherland,  Damages. 
§$  935, 987.    This  is  upon  the  same  ground. 
Plaintiff  is  not  entitled  to  exemplary  dama^e» 
unless  there  is  a  wilful  or  intenaon^  violation 
of  plaintiff's  personal  rights.     Milwaukee  ^ 
St.  P.  R.  Co,  y.  Arme,  91  U.  8.  489,  28  L.  ed. 
874.    Where  a  railroad  carried  a  lady  passen- 
ger a  few  hundred  yards  beyond  the  sution,. 
and  upon  application  of  tbe  passenger  refused 
to  back  the  train  to  the  station,  but  put  the 
passenger  out  in  a  driving  rain  with  her  infant 
child  and  baggage,  the  defendant  was  held  to 
be  liable  to  punitive  damages.    But  this  was 
put  upon  the  ground  of  personal  indignity  and 
Insult,  as  all  the  cases  we  have  dted  are:  and 
the  fact  that  the  passenger  could  not  use  her 
umbrella,  got  wet,  and  was  sick  from  the  ef- 
fects, was  only  allowed  in  evidence  upon  the- 
measure  of  damages.    But  the  gravamen  of 
the  action  was  the  personal  indiginity  iritis 
which  the  plaintiff  had  been  treatea  by  tbe  de- 
fendant.     Alabama  Q.  8,  E.  Oo.  v.  SeUert,  » 
Ala.  18.    We  might  cite  many  other  cases  to 
sustain  the  principle  we  have  laid  down,  but 
do  not  deem  it  necessary. 

We  make  no  question  under  oar  system  of 
liberal  pleading,  that  plaintiff  may  recover 
either  in  contract  or  tort,  if  he  has  made  out 
his  case.  But  he  can  no  more  recover  in  tort, 
without  making  out  his  case  than  he  could  re- 
cover in  contract  without  making  out  his  case. 
The  fact  that  the  defendant's  road  was  in  bad 
condition  was  no  insult  or  indignity  to  plain- 
tiff, and  as  there  was  no  personal  injury  on  ac- 
count of  its  bad  condition,  this  affords  him  no 
cause  of  action.  The  fact  that  defendant'^ 
engine  broke  down  on  the  8th  when  plaintiff 
was  in  Edenton  was  no  personal  insult,  in- 
dignity, or  intentional  wrong  to  plaintiff.  No 
doubt  the  defendant  regretted  the  breaking 
down  of  the  engine  as  much  as  plaintiff.  The 
fact  that  plaintiff  had  a  right  of  action  for 
breach  of  the  contract  gives  him  no  right  of 
action  for  tort  against  the  defendant  And  un- 
less he  had  the  right  to  maintain  an  action  for 
tort,  he  had  no  right  to  punitive  damages. 
There  can  be  no  damage  recovered  when  there 
is  no  right  of  action.  Damages  are  not  the 
cause  of  action,  but  tbe  result  of  the  action. 
Taking  all  the  evidence  in  the  case  offered  bj 
the  plaintiff,  or  that  may  be  considered  in  bia 
favor,  we  do  not  think  it  makes  a  cause  of  ac- 
tion against  the  defendant  in  tort,  and  that  the 
defendant  was  entitled  to  have  bis  second  prayer 
for  instruction  submitted  to  the  jury,  to  wit, 
''Taking  the  entire  evidence  in  view,  the  plain- 
tiff is  not  entitled  to  punitive  damages."  Tbi» 
was  refused  by  the  court,  and  we  think  there 
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waa  error.  We  have  arriyed  at  our  oonclusion 
by  a  different  tTeatment  of  the  case,  to  some  ez- 
tenl,  from  that  adopted  by  the  court  in  the 
opinion  published  in  116  iM.  0.  602,  but  our 
judgment  is  the  same.  And  in  this  opinion  we 
do  not  think  it  necessary  to  disturb  the  judg- 
ment as  announced  io  PuredFs  Ca»e,9Upra.  But 
the  judgment  in  that  case  should  be  put  upon 
the  ground  that  the  defendant  treated  the  plain- 
tiff. Purcell,  with  indignity  and  contempt 
in  rushing  by  the  station  at  faster  speed  when 
there  was  room  for  other  passengers,  or  at 
least  when  there  was  evidence  tending  to  show 
this,  and  the  court  refused  the  prayer  for  in- 
struction submitting:  this  question  to  the  jury. 
The  petition  i$  dumiued. 

Cl»rk,  J.,  concurring  in  part: 

Concurring  in  the  opinion  in  so  far  as  it  re- 
instates the  authority  of  PurceU  v.  Ric/ifnond 
^  D.  B.  Co.  108  N.  C.  414. 12  L.  R.  A.  118, 
the  Tast  and  growing  importance  of  the  prin- 
ciples involved  in  this  case  to  every  one  who 
shall  travel  over  or  ship  freight  by  these  great 
public  agencies  forbids  mv  acquiescence  in 
some  of  the  reasoning  relied  on  in  the  present 
case.  In  the  recent  case  of  Lake  Share  d  M, 
8.  FL  Oo.  V.  Prentice,  147  U.  S.  106,  87  L.  ed. 
101,  Mr.  Justice  Gray  commends  the  historical 
instruction  of  Chief  Justice  Pratt  (afterwards 
Lord  Camden)  that:  *'A  jury  have  it  in  their 
power  to  Rive  damages  for  more  than  the  in- 
jury received.  Damages  are  designed  not 
only  as  a  salisf action  to  the  injured  person,  but 
likewise  as  a  punishment  to  the  guilty,  to  deter 
from  any  such  proceeding  for  the  future,  and 
as  a  proof  of  the  detestation  of  the  jury  of  the 
action  itself.''  And  Mr.  Justice  Gray,  for  the 
court,  adds:  *'The  doctrine  is  well  settled" 
that  the  jury,  in  addition  to  compensatory 
damages,  "may  award  exemplary,  punitive,  or 
vindictive  damages,  sometimes  called  smart 
money,  if  *iie  defeatfant  has  acted  wantonly 

...  or  with  crimftMal  indifference  to  civil  ob- 
ligations." In  the  paesent  case  his  honor  below 
charged  the  jury  tlHU  '*if  defendant  failed  to 
provide  proper  means  for  transportation  of 
passengers — as,  for  instance,  the  plaintiff  in 
this  case — as  thev  had  undertaken  to  do.  wan- 
tonly and  wilfully,  the  jury  may  give  puni- 
tive or  punishing  damages:  and  the  amount  of 
such  is  largely  a  matter  for  the  jury  to  deter- 
mine, but  the  court  will  supervise,  so  as  to  see 
that  no  wrong  is  done."  This  sums  up  in  a 
few  words  the  whole  controversy  in  this  case, 
and  it  is  this  cbarae  which  "is  this  day  brought 
into  question."  In  PurceU's  Case,  supra,  this 
court,  in  a  unanimous  opinion,  laid  down  the 
wholesome,  and  it  would  seem  the  necessary, 
principle  that  for  the  wilful  and  wanton  viola- 
tion by  a  railroad  corporation  of  the  regulations 
prescribed  for  its  control  and  conduct  by  the 
lawmaking  power  (Code,  g  1968)  such  corpora- 
tion is  liable  to  punitory  damages.  These 
words,  "wilful  ana  wanton,*'  have  a  well-de- 
fined meaning  in  our  courts,  and  have  been 
construed  in  iitate  v.  Brigman,  94  N.  C.  888. 
and  State  v.  Morgan,  98  N.  C.  641,  to  mean 
"purposely,  inteniionallv,  and  with  reckless 
disregard  of  the  rights  of  others. "  Our  courts 
have  upheld  the  authority  to  grant  punitory 
damages  in  all  proper  cases,  and  if  they  could 
ever  be  granted  against  a  corporation  in  any 
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case  it  would  seem  certainly  they  should  li» 
whenever  the  conduct  of  its  officials,  has  shown 
a  "wilful,  intentional  violation"  of  the  stat- 
utes enacted  by  the  legislature  for  the  control 
of  these  corporations,  and  a  "reckless  disregard 
of  the  rights  of  the  traveling  public*^  or 
shippers  of  freight.  The  sovereignty  which, 
through  its  agents,  created  and  ^ve  existence 
to  this  corporation,  has  recognized  this  rule 
as  wholesome  and  just,for  in  the  actcreating  the 
railroad  commission  (act  1891,  chap.  820,  ^11), 
it  is  provided  in  almost  identically  the  same 
words  (indeed  the  very  same,  leaving  out  the 
woTd"wantonly")that  for  a  "wilful  violation  of 
the  rules  and  regulationa  made  by  the  commis- 
sioners railroad  companies  are  liable  for  exemp- 
lary damages."  It  would  be  the  strangest  of 
anomalies  if  a  railroad  corporation  is  liable  t& 
exemplary  damages  for  the  wilful  violation  of 
the  regulations  of  the  railroad  commission^ 
but  is  not  thus  liable  for  the  wilful  and  wan- 
ton violation  of  the  regulations  prescribed  by 
the  legislative  power  which  created  them  both. 
And  we  should  have  this  further  anomaly  in 
the  law:  A  telegraphic  dispatch  announcing 
the  critical  illness  of  a  near  relative  is  sent.  Ir 
not  delivered  promptly,  the  sendee,  as  is  prop- 
erly held  by  numerous  decisions  of  this  court» 
is  entitled  to  exemplary  damages,  though  he 
has  suffered  no  personal  injury,  nor  has  any 
indignity  been  inflicted  upon  him.  Young  v. 
Weetem  U.  Teteg.  Oo.  107  N.  C.  8T0,  9  L.  R. 
A.  669;  Thompson  v.  Weetem  U,  Teleg,  Co.  107 
N.  C.  449;  SherriUy.  Weetem  U.  TeUg,  Co,  lift 
N.  C.  655.  The  reason  is  that,  being  put  upon 
notice  by  the  tenor  of  the  dispatch,  it  is  wantotk 
and  wilful  violation  of  the  duties  for  which  it 
was  incorporated  for  the  company  to  fail  to  de- 
liver the  message  promptly,  and  the  highest 
reasons  of  public  policy  require  that  exemplary 
damages  should  be  imposed.  Now,  suppose  the 
dispatch  is  delivered  and  the  sendee  starts  for 
his  home,  but  the  railroad  corporation  finding 
that  it  can  send  a  larger  number  of  passengers 
to  another  point.stops  its  car, — as  in  the  present 
case  they  stopped  it,  because  it  was  cheaper  to 
send  a  broken  piece  of  machinery  to  Nor- 
folk to  repair  than  to  keep  necessary  repair 
shops  or  another  engine.— and  by  this  wilful 
and  wanton  violation  of  its  statutory  duties  to 
furnish  sufficient  transportation  the  recipient 
of  the  telegram  does  not  reach  the  bedside  of 
his  dying  wife,  would  it  not  be  an  anomaly 
that  for  a  wilful  and  wanton  violation  of  ita 
duty  to  deliver  the  telegram  promptly  the 
telegraph  company  is  liable  to  exemplary 
damaj^.  but  for  an  equally  wilful  and  wanton 
violation  by  the  railroad  corporation  to  trans- 
port the  passenger  according  to  schedule  that 
company  is  only  liable  to  pay  the  passenger's 
board  bill  during  his  detention.  In  a  case 
where  the  corporation  failed  to  bring  the  pass- 
enger home  on  his  round-trip  ticket,  as  the  de- 
fendant in  this  case  failed  to  do,  punitive  dam- 
ages were  sustained  in  Head  v.  Georgia  P.  E, 
Co.  79  Ga.  858. 

But  it  was  contended  on  the  argument  that 
though  the  railroad  corporation  is  liable  for 
the  wiful  and  wanton  violation  of  its  statutory 
duty  in  running  its  trains  by  a  station  without 
stopping,  and  thus  failing  to  take  on  a  passen- 
ger when  there  happens  To  be  a  vacant  seat,  it 
u  not  so  liable  if  with  full  notice  of  more  pass. 
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«Dgere  waiting  at  a  statioD  than  the  cars  can 
carry,  and  in  time  to  add  more  cars,  it  fails  to 
do  80.  It  is  difticiilt  to  recojsnize  the  author- 
ity to  bold  that  this  act  of  wilful  violation  of 
its  statutory  duties  and  wanton  disregard  of 
the  rights  of  the  public  does  not  subject  the 
corporation  to  punitive  damages,  while  the 
«ame  wilfulness  and  wantonness  in  runnini;  by 
«  station  without  slopping  does  so  subject  the 
•corporation  if  there  happens  to  be  a  vacant 
seat.  It  is  the  same  wilfulness  and  wanton- 
ness to  fail  to  have  sufficient  seats  when  the 
corporation  has  notice  in  time  and  cars  in  its 
control  as  not  to  stop  to  flU  the  empty  seat 
^  The  statute  authorizes  no  such  discrimination. 
It  provides  (Code,  §  1963):  *'£verv  railroad 
corporation  .  .  .  shall  furnish  sufficient  ac- 
commodation for  the  transportation  of  all  such 
passengers  and  properly  as  shall  within  a  rea- 
sonable time  previous  thereto  be  offered  for 
transportation  at  the  place  of  stoppine  and 
...  at  the  usual  stopping  places  establisbed 
for  receiving  and  discharging  passengers  and 
freight  tor  that  train,  .  .  .  and  shall  be  liable 
to  the  party  aggrieved  in  damages  for  any 
neglect  or  refusaK"  The  statute  nowhere  inti- 
mates any  distinction  whereby  one  wilful  and 
wanton  violation  of  the  statute  is  cause  for  ex- 
emplary damages,  and  that  another  equally 
wilful  and  wanton  violation  of  the  same  stat- 
ute incurs  no  such  liability.  The  reasonable 
nnd  impartial  rule  laid  down  by  a  unanimous 
court  in  Purceirs  Case  is  that,  if  the  breach  of 
the  statute  *'was  mere  inadvertence  or  negli 
gence,  or  was  caused  by  an  unforseen  number 
of  passengers  presenting  themselves  which  ren- 
dered it  unsafe  to  take  a  greater  number 
aboard,  and  the  company  could  not  by  reason- 
able dilififence  have  increased  the  number  of 
cars,  then  the  plaintiff  would  be  held  to  re- 
cover only  the  bare  compensatory  damages  laid 
down.  If,  however,  the  defendant  ...  by 
reasonable  diligence  could  have  ascertained 
that  the  number  of  cars  was  insufficient,  and 
made  no  effort  to  supply  the  deficiency,  but 
regardless  of  its  duties  and  of  the  rights  of 
those  whom  it  had  invited  to  leave  their  ordi- 
nary avocations  and  present  themselves  at  its 
regular  station  for  passage,  or  if,  having  room 
for  additional  persons,  it  passed  without  stop- 
ping, this  displayed  "a  gross  and  wilful  disre- 
gara  of  the  rights  of  the  plaintiff  which  entitled 
im  to  recover  punitive  damages."  This  is 
sustained  by  numerous  authorities  in  other 
states.  Heirn  v.  McCavghan,  82  Miss.  17,  66 
Am.  Dec.  588;  New  Orleani,  J.d  0.  N.  R,  Co.  v. 
Hurst,  86  Miss.  660,  74  Am.  Dec.  786;  Silvery. 
Kent,  60  Miss.  124;  Wilson  v.  New  Orleans  d 
N.  B.  R.  Co.  63  Miss.  852;  Alabama  G.  8.  B. 
Co.  v.  Sellers,  98  Ala.  9;  8  Sutherland,  Dam- 
ages, §  987.  It  was  urged  on  the  argument 
that  it  would  be  difficult  often  to  decide  what 
state  of  facts  would  or  would  not  constitute  a 
wilful  and  wanton  disregard  of  statutory  duties. 
But  that  does  not  authorize  a  Judicial  repeal 
of  the  statute,  either  in  whole  or  in  part.  It 
must,  in  each  case,  be  determined  whether  the 
facts  proved  show  a  "wilful  and  wanton  dis- 
regard of  statutory  regulations,"  and,  if  they 
do,  the  jury  is  empowered  to  impose  exemp- 
larly  damages,  subject  to  the  protective  super- 
vision of  the  court  to  prevent  abuse  by  setting 
aside  the  verdict. 
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But  it  was  further  argued  before  us  that. 
while  a  railroad  corporation  is  by  statute  liable 
for  "a  wilful  violation"  of  the  regulations  of  the 
railroad  commission,  it  is  not  liable  for  *'a  wil- 
ful and  wanton  violation  of  statutory  regula- 
tions;" and  hence  when  a  train  with  several 
vacant  seats  passes  its  regular  station  without 
taking  on  a  passenger  waiting  there,  the  lia 
bility  is  only  liecause  of  the  indignity  offered 
the  intending  passenger.  But  it  will  be  noted 
that  this  is  a  mere  substitution  of  words. 
The  sole  indignity  offered  him  is  the  wilful 
and  wanton  disregard  of  his  riirhts  as  guar- 
anteed by  the  statute  (Code,  §  1963),  that  '"suf- 
ficient  accommodation  for  transportation  shall 
be  afforded  at  the  usual  stopping  places;**  and 
the  same  indignity  is  equally  offered  him  by 
the  violation  of  the  same  statute  if  the  company 
knows  in  reasonable  time  that  the  numt>er  of 
cars  are  insufficient,  and  can  supply  them,  and 
fails  to  do  so,  running  by  without  stopping, 
though  with  crowded  cars,  because  it  chose 
not  to  supply  enough.  The  duty  to  furnish 
sufficient  cars  is  clearly  stated  in  Branch  v. 
WitminqUn^  A  W.  B.  Co.  71  N.  C.  847,  inde- 
pendently  of  the  express  requirement  of  the 
statute  (Code,  .§  1968), — above  quoted.  In  the 
present  case  the  learned  judge  charged  the  Jury 
in  accordance  with  the  ruling  of  this  court, 
that,  if  the  defendant  was  guil>y  of  wilful  and 
gross  negligence,  the  plaintiff  could  recover, 
otherwise  not;  and  further,  that  if  the  acci- 
dent occurred,  which  they  could  not  have,  in 
the  ordinarv  course  of  their  business,  foreseen 
and  provided  for,  this  would  not  be  wilful 
negligence,  but,  "if  the  character  of  the  negli- 
gence was  such  as  to  satisfy  the  iury  that  the 
defendant  did  not  care  or  was  inaifferent  as  to 
whether  Uiey  had  the  train  there  (to  bring  the 
passengers  home),  it  would  be  wilful  negli- 
gence. It  was  in  evidence  that  when  the 
plaintiff,  who  held  a  return  ticket,  applied  for 
transportation,  the  official  in  charge  gave  him- 
self no  concern  whatever,  made  no  effort  to 
have  the  plaintiff  brought' home,  and  refused 
the -use  of  the  hand  car.  His  honor,  after  stat- 
ing correctly  and  more  ful^  what  facts  would 
constitute  wilful  negligence  and  what  would 
not,  instructed  the  Jury  that  only  in  the  event 
they  found  wilful  negligence  could  the  plain- 
tiff recover.  There  was  ample  evidence  to 
submit  to  the  Jury  the  inquiry  whether  or  not 
there  was  wilful  negligence.  Both  authority 
and  reason  sustain  the  proposition  that  "the  lia- 
bility of  a  railroad  company  for  exemplary  dam- 
ages cannot  be  made  to  depend  on  the  ability  of 
the  corporation  to  earn  enough  money  to  keep 
its  road  in  such  condition  as  to  be  operated 
with  safety."  Texas  Trunk  B,  Co.  v.  Johnson, 
76  Tex.  158,  162;  Taylor  v.  Grand  Trunk  R. 
Co.  48  N.  H.  804,  817.  3  Am.  Rep.  229.  If 
the  company  is  unwilling  or  unable  to  furnish 
money  to  run  its  trains  according  to  the  statu- 
tory requirement,  it  should  cease  to  hold  itself 
out  to  the  public  as  a  common  carrier. 

The  jury  having  found  that  there  was  a  wil- 
ful violation  by  the  defendant  of  its  statutory 
duty  to  transport  the  plaintiff,  and  a  wanton 
disregard  of  the  plaintiff's  ric^fats  in  that  re- 
spect, it  is  not  the  province  of  this  appellate 
court  to  review  the  facts  and  disturb  the  tci^ 
diet. 

The  principle  involved  is  one  of  universal  in- 
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Merest.  It  ft  nothing  less,  when  reduced  to  ItB 
last  aDalysis,  tban  whether  these  corporations, 
primarily  created  for  the  con?enieQce  and  ad- 
^vantage  of  the  public,  with  the  incidental  bene- 
"fit  of  profit  to  their  owners,  are  subject  to  ex- 
•emplary  damages  when  they  wilfully  aod 
"Wantonly  violate  the  statutes  passed  for  their 
regulation  by  the  power  which  created  them. 
'If  they  are  not,  then  clearly  and  unmistakably 
<be  public  are  in  the  power  and  at  the  mercy  of 
the  arbitrary  will  of  corporations,  which,  daily 
4iggresating  into  larger  and  larger  masses,  are 
3X)werfttl  beyond  any  control  other  than  the  law. 
And  if  they  possess  the  power  of  violating  wil- 
tfolly  and  wantonly  the  statutory  regulations 


prescribed  for  the  protection  of  the  public^ 
without  fear  of  punishment  by  the  imposition 
of  exemplaiy  damages  at  the  hands  of  a  jury, 
then  the  law-making  power  in  creating  them 
is,  like  the  magician  in  the  Eastern  story, 
evoking  a  spirit  which  mastered  and  destroyed 
him.  The  rights  of  the  people  are  too  much 
at  stake  in  maintaining  the  principle  that  rail- 
road corporations  are  hable  to  exemplary  dam- 
ages for  the  ** wilful  violation"  of  statutea 
passed  for  their  regulation,  equally  with  simi- 
lar violations  of  the  regulations  of  the  railroad 
commission,  for  any  denial  or  limitation  of 
such  principles  to  pass  unnoticed. 
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John  P.  McCartney  et  at.,  AppU,^ 

V. 

Thomas  8.  RIDGWA.Y  et  al. 
(1B0IU.128.) 

1  •  A  eonrt  of  equity  will  not  aid  a  mere 
▼olunteer  to  carry  into  eJTect  an  im- 
perfeet  gift  or  an  executory  trust;  but  where 
a  volunrary  trust  npoa  a  meritorious  considera- 
tion has  been  perfectly  oreated.  It  is  Irrevocable 
and  may  be  enforced  In  equity. 

1B«  An  ezeentory  trost  is  one  which  Is  not 
fully  and  finally  declared,  but  re<luire8  some  other 
act  or  acts  In  order  to  perfect  It  and  carry  out 
the  intention  of  the  settler. 

3»  An  executed  trost  is  one  fully  and  finally 
declared  by  the  person  creating  it.  so  that  noth. 
ing  further  rematns  to  be  done  in  order  to  make 
it  effective. 

•4*  An  afl^reement  between  the  devisees 
of  lands»  providing  for  the  selection  of  a  trus- 
tee by  the  parties  .or  an  appointment  by  the 
Jud^e,  and  that  the  ^nds  shall  be  transferred  to 
such  trustee  by  a  proper  and  suitable  conveyance 
to  hold  a  portion  thereof  for  the  benefit  of  the 
Bteters  of  such  deVnees,  with  remainder  to  their 
children,  no  consideration  movingr  from  such 
children,  is  both  yolnntary  and  executory,— espe- 
cdally  where  by  its  terms  it  Is  impossible  to  teil 
what  lands  will  go  into  the  trust  estate. 

C  To  constitute  a  valid  ipilt  inter  TiToSt 

posaeasion  and  title  must  pass  to  and  vest  in  the 
donee  or  in  a  trustee  for  the  donee.  Anything 
which  remains  to  be  done  to  complete  the  gift 
cannot  be  enforced;  and  the  gift,  while  so  Incom- 
plete, may  be  revoked. 

41.  A  gift  of  a  le^al  estate  capable  of  legal 
conveyance  is  revocable  at  any  time  before  con- 
veyance Is  made. 

"7.  A  voluntary  settlement  Intended  to  be 
effectuated  by  a  certain  mode  will  not  be  given 
effect  by  the  court  by  applying  a  different  mode. 

S*  A  voluntary  settlement  in  trust  pro- 
viding that  it  shall  take  effect  by  conveyance  will 
not  be  held  to  operato  as  a  declaration  of  trust. 

^m  An  agi'oement  between  devisees  of 
land  to  convey  a  portion  thereof  to  a 
trustee  to  be  appointed,  for  the  benefit  of  their 


sisters  for  Ufe  with  remainder  to  the  letter's 
children,  cannot  be  considered  us  creating  a  trust 
for  the  benefit  of  the  remaindermen  on  the 
ground  that  it  creates  the  relation  of  vendor  and 
purchaser,  and  that  in  equity  vendors  are  trus- 
tees of  the  land  for  the  purchasers,  where  there 
is  no  consideration  as  between  such  remainder- 
men and  the  signers  of  the  agreement 

10.  The  sureties  upon  the  bond  of  a 
trustee  under  an  agi'oement  that  he 
shall  sell  and  convert  lands  to  be  con- 
veyed to  him,  as  soon  as  can  be  conveniently, 
without  sacrifice,  inirest  the  money  and  pay  over 
the  interest,  with  authority  to  make  public  or 
private  sale  for  cash  or  on  credit  as  he  may  deem 
best,  except  that  the  consent  of  four  persons  is 
required  to  a  private  sale,  are  released  by  a  sub- 
sequent agreement  by  which  the  trustee  can 
make  no  public  sale  for  a  year,  and  no  private 
sale  at  any  time  without  the  consent  of  seven 
persons,  is  deprived  of  all  discretion  as  to  the 
sales,  and  by  which  his  duties  are  changed  and 
his  responsibilities  increased. 

(October  11,  IBBS.) 

APPEAL  by  the  tmstee  under  a  certain  trast 
agreement  and  beneficiaries  of  such  agree- 
ment trom  a  judgment  of  the  Appellate  Court, 
First  District,  reversing  a  judgment  of  the  Cir- 
cuit Court  for  Cook  County  in  favor  of  plain- 
tiffs in  a  proceeding  to  enforce  the  liability  of 
sureties  on  the  bond  of  a  deceased  trustee  for 
his  alleged  breach  of  duty.    Affirmed, 

Statement  by  Ha£pnider»  J. 

This  is  a  bill  filed  on  February  26, 1890,  by 
Cornelia  Peeples,  a  minor,  by  her  next  friend, 
against  Thomas  U.  Reid,  oi  Gallatin  county, 
III.,  administrator  of  the  estate  of  Qeorge  EL 
Potter,  deceased,  who  died,  intestate,  on  Sep- 
tember 30,  1889,  and  who,  in  his  lifetime,  was 
a  trustee  under  the  agreements  hereinafter  set 
forth;  John  F.  McCartney,  of  Massac  county, 
appointed  on  October  31,  1889,  as  successor  in 
trust  to  said  Potter;  the  widow  and  children 
and  grandchildren,  hereinafter  named,  of  Orva. 
Pool,  deceased;  Thomas  S.  Ridgway,  David 
Reid,  Robert  Reid,  Henry  O.  Docker,  and  John 
M,  Peeples,  Jr.,  sureties  upon  the  bond  of  said 


NOTB.— The  distinction  between  executory  and 
-executed  trusts  has  an  important  lUustratioo  In 
the  above  cai^e  in  determinlDjc  the  effect  of  a  con- 
-tract  to  create  a  trust. 
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As  to  the  rlffhts  of  the  beceflclaries  of  a  contract 
to  enforce  provisions  made  for'  their  benefit, 
note  to  Jefferson  v.  Asoh  (Minn.)  26  L.  B.  A.  S57. 
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Potter,  traitee,  the  said  Henry  O.  Docker  and 
John  M.  Peeplea,  Jr..  being  husbands  of  two  of 
the  daughters  of  said  Onral  Pool;  and  Harriet 
M.  Peeples,  executrix,  and  Thomas  8.  Ridg- 
way,  executor,  of  the  will  of  John  M.  Peoples, 
ST.,  or  J.  McEee  Peeples,  deceased,  who  died, 
testate,  on  December  22. 1878,  and  who.  in  his 
lifetime,  was  also  one  of  the  sureties  upon  the 
bond  of  said  trustee.  The  bill  charges,  in  gen- 
eral terms,  that  the  trustee  Qeorge  H.  Potter 
was  guilty  of  negligence  and  mismanagement 
in  his  administration  of  the  trust  estate,  and 
prays  that  an  accounting  be  had,  and  that  the 
amount  of  the  liability  of  such  of  the  defend- 
ants as  are  liable  may  be  ascertained,  and 
ordered  to  tie  paid  over  to  the  successor  in  trust 
of  said  Potter.  It  appears  from  the  allegations 
of  the  bill  and  the  evidence  in  the  case  that 
Orval  Pool,  of  Gallatin  county,  died,  testate, 
on  June  80, 1871,  leaving,  him  surviving,  his 
widow,  Madeline  Pool,  and  four  children, — 
one  son,  Marshall  M.  Pool,  and  three  married 
daughters,  to  wit,  Mary  Pool  Docker  (wife  of 
Henry  O.  Doclter),  Augusta  M.  Pool  Towns- 
hend  (wife  of  Richard  W.  Townsbend,  since 
deceased),  and  Ellen  Pool  Peeples  (wife  of  John 
M.  Peeples,  jr.).  These  four  children  were  the 
onlT  heirs  at  law  of  Orval  Pool.  At  the  death 
of  Orval  Pool,  his  daughter  Mrs.  Docker  had 
four  children,  William,  Ouy,  Henry,  and 
Daisy;  and,  since  his  death,  she  has  had  one 
son,  Gfeorge,  born  November  19, 1874.  At  the 
death  of  said  Orval,  his  daughter  Mrs.  Peeples 
had  one  child,  Clarence,  and,  since  his  death, 
has  had  one  daughter,  the  complainant  Cor- 
nelia, bom  November  11, 1875.  The  bill  was 
answered  by  all  the  adult  defendants,  except 
the  widow,  Madeline  Pool,  and  the  son, 
Marshall  M.  Pool,  against  whom  defaults  were 
entered,  and  by  the  infant  defendantfl,  through 
their  guardians  ad  litem.  A  cross-  bill  was  filed 
by  Thomas  R.  Reid,  administrator  of  Potter's 
estate,  and  a  cross-bill  was  also  filed  by  Mc- 
Cartney, the  successor  in  trust,  and  Ellen  Pool 
Peeples  and  Marv  Pool  Docker.  Several  peti- 
tions were  also  filed  by  several  of  the  parties. 
These  cross-bills  and  petitions  were  answered. 
A  reference  was  taken  to  a  master  in  chancery, 
who  made  an  elaborate  report  upon  the  issues 
involved.  The  cause  was  heard  upon  excep- 
tions to  the  master's  report.  On  April  2, 1804, 
the  circuit  court  rendered  a  decree  against  the 
sureties  on  thebond  of  George  H.Potter,  trustee, 
requiring  them  to  pay  to  John  F.  McCartney, 
as  trustee*  succeeding  Potter,  who  died  insol- 
vent, the  sum  of  $lii,795.24,  with  costs.  Said 
sureties,  except  John  M.  Peeples,  Jr.,  and 
Henry  O.  Docker,  to  wit.  Thomas  S.  Rid^way, 
executor,  and  Harriet  Peeples,  executrix,  of 
the  estate  of  John  McEee  Peeples,  deceased, 
and  Thomas  S.  Ridgway,  Robert  Reid,  and 
David  Reid.  took  an  appeal  to  the  appellate 
court.  The  appellate  court  reversed  the  decree 
of  the  circuit  court,  and  dismissed  the  bill  as  to 
the  appellants  there,  who  are  the  appellees 
here,  to  wit,  the  executor  and  the  executrix  of 
the  estate  of  John  McKee  Peeples.  deceased, 
and  Ridgway  and  the  Reids.  The  present 
appeal  is  prosecuted  from  the  judgment  of  the 
appellate  court,  by  John  F.  McCartney,  trus- 
tee, Ellen  P.  Peeples,  and  Mary  P.  Docker. 

The  estate  of  Orval  Pool  is  alleged  in  the  bill 
to  have  been  worth,  at  the  time  of  his  death, 
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about  $400,000.  By  his  will  he  devised  land* 
worth  about  $9,041.28  to  his  daughters  Mrs. 
Docker  and  ^Ln,  Peeples,  for  life,  with  remain- 
der over  to  their  children,  and  gave  all  the  rest 
of  his  estate,  real  and  personal,  to  hia  sod,  M. 
M.  Pool,  and  his  daughter  Mrs.  Townahend. 
Mrs.  Docker  and  Mrs.  Peeples  claimed  that  the 
will  was  void,aDd  demanded  from  the  two  other 
devisees  enough  of  the  estate  to  equalize  tb» 
shares  of  the  four.  M.  M.  Pool  and  Mrs. 
Townshend  insisted  that  the  will  was  valid,  bat 
proposed  a  settlement,  and  the  following  agree- 
ment, dated  November  2,  1871,  was  entered 
into,  to  wit: 

It  is  agreed  between  the  parties  hereto  that 
the  estate  of  Orval  Pool,  deceased,  ahall  he^ 
divided  upon  the  following  basis,  to  wit: 

(1)  Equal  division  as  near  as  may  be  of  the 
entire  estate,  real  and  personal,  of  which  Orval 
Pool  died  seised  and  possessed,  between  the 
four  children  of  said  Orval  Pool,  to  wit.  Mar- 
shall M.  Pool,  Augusta  M.  Pool  Townahend^ 
Mary  Pool  Docker,  and  Ellen  Pool  Peeples. 
The  shares  of  the  said  Mary  and  Ellen  ahall  be 
limited  to  them  during  their  lifetime,  and  at 
their  decease  to  descend  to  their  children  or 
descendants  of  children;  and  In  caae  of  the 
death  of  said  Mary  or  Ellen,  or  both,  ao  dying 
without  children  or  descendants  of  children, 
then  the  share  of  said  Mary  and  Ellen,  or  both» 
so  dying  without  children  or  desoendaota  of 
children,  shall  go  in  equal  shares  to  the  chil- 
dren of  said  Orval  Pool,  deceased,  and  their 
heirs.  The  lands  and  personalty  heretofore 
devised  to  the  said  Mary  and  Ellen  by  the  will 
of  Orval  Pool,  deceased,  are  to  be  taken  into 
consideration  in  equalizing  the  division  of  aald 
estate,  and  the  same  to  be  deducted  from  the 
shares  of  said  Mary  and  Ellen. 

(2)  The  interest  of  the  said  Mary  Pool 
Docker  and  Ellen  Pool  Peeples  in  the  moneys,, 
personal  property,  and  proceeds  of  real  estate 
that  may  be  converted  into  money,  as  herein- 
after  provided,  shall  within  a  reasonable  time» 
by  a  proper  and  suitable  conveyance  or  con- 
veyances, be  conveyed  and- transferred  to  some 
suitable  and  responsible  trustee,  whose  duty  it 
shall  be  to  keep  the  principle  invested  in  United 
States  interestrbearing  bonds,  or  in  some  other 
profitable  manner,  and  pay  semi-annually  the 
accumulations  and  interest  thereon  to  the  said 
Mary  Pool  Docker  and  Ellen  Pool  Peeplea,  or 
their  order,  respectively,  during  their  natural 
lives,  the  principal  to  be  kept  intact  and  paid 
to  their  children  or  descendants  of  children,  aa 
hereinbefore  provided,  subject  to  the  reveraloQ 
aforesaid.  A  trustee  shall  be  chosen  by  the 
parties  to  this  agreement,  whose  duty  it  ahall 
be  to  carry  out  and  execute  the  trust  here^ 
created,  and  shall  enter  into  a  ^txxl  and  sum- 
ciect  bond,  to  be  approved  by  tne  Judge  of  the 
circuit  court  of  Gallatin  county,  for  the  faith- 
ful performance  of  his  duty  as  such  trustee. 
Said  bond  shall  be  made  payable  to  the  parties 
to  this  agreement  for  the  use  of  all  partiea 
interested  in  the  provisions  of  this  agreement; 
and,  if  the  parties  hereto  cannot  agree  upon  the 
person  who  shall  act  as  such  trustee,  then  the 
said  judge  of  said  Gallatin  circuit  court  shall 
appoint  said  trustee;  and  the  said  appointment 
and  the  approval  of  said  bond  may  be  made  by 
him  either  in  vacaiioa  or  term  time,  as  may  be 
most  convenient. 
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(^  Marshall  M.  Pool  and  Aagusta  M.  Pool 
TowDshend  aba II  retain  thirteen  hundred  and 
ten  (1,810)  of  the  stock  of  the  GnUatin  NatioDnl 
Bank,  and  four  hundred  (400)  shares  of  the 
•aid  stock  shall  be  conveved  to  the  trustee, 
aforesaid,  for  the  use  of  the  said  Mary  Pool 
Docker  and  Ellen  Pool  Peeples.  subject  to  the 
liniitfltioDS  and  conditions  aforesaid;  the  iDter- 
est  of  the  said  Mary  Pool  Docker  and  Ellen 
Pool  Peeples  in  said  bank  stock  to  be  equalized 
-with  the  interest  of  the  said  Marshall  M.  Pool 
and  Augusta  M.  Pool  Townshend  in  said  stock, 
as  hereioafler  provided. 

(4)  The  trustee  herein  provided  for  shall 
have  power,  and  It  is  made  his  duty,  to  sell  and 
convert  into  money,  as  soon  as  the  same  can  be 
conveniently  done  without  sacrifice,  so  much 
of  said  lan(k  and  real  estate,  except  the  home- 
atead,  with  the  lands  adjoining  thereto,  and 
real  estate  in  Shawoeetown,  as  may  be  neces- 
«ary  to  equalize  the  interest  of  the  said  Mary 
Pool  Docker  and  Ellen  Pool  Peeples  with  the 
interest  of  the  said  Marshall  M.  Pool  and  Au- 
gusta M.  Pool  Townshend  in  the  shares  of  said 
bank  stock,  which  said  sum  of  money  so  to  be 
first  raised  shall  be  invested,  and  the  interest 
thereon  paid  over,  in  the  maoner  and  upon  the 
conditions  and  subject  to  the  limitations  as 
hereinbefore  provided;  and  provided,  further, 
if  the  proceeds  of  the  sale  of  said  lands  shall 
not  be  sufficient  to  equalize  the  ioterest  afore- 
said in  said  baok  stock,  then  the  said  Marshall 
M.  Pool  and  Augusta  M.  Pool  Townshend  are 
to  pay  the  deficit  in  money  to  the  said  trustee 
for  the  use  of  the  said  Mary  Pool  Docker  and 
Ellen  Pool  Peeples,  to  be  invested  by  him  un- 
der the  conditions  and  limitations  aforesaid; 
and  provided,  further,  that,  until  SHid  real  estate 
aball  be  converted  by  said  trustee  for  the  purpose 
above  mentioned,  it  shall  be  the  duty  of  said 
Marshall  M.  Pool  and  Augusta  M.  Pool  Town- 
ahend  to  account  for  aod  pay  over  to  said  trus- 
tee one  half  of  the  net  rents  and  profits  of  the 
above-mentioned  leal  estate,  for  the  use  of 
Mary  Pool  Docken  and  Ellen  Pool  Peeples; 
aod  provided,  further,  that  the  said  Marshall 
>r.  Pool  and  his  wife  and  the  said  Augusta  M. 
Pool  Townshend  and  her  husband  shall,  on  the 
ix-quest  of  the  said  trustee,  or  any  purchaser 
from  him,  join  with  the  said  trustee  in  all 
oeoessaiT  dc^s  and  conveyances  for  the  pur- 
pose of  fully  and  completely  assuring  the  title 
to  the  lands  to  be  sold  by  him  as  aforesaid;  and 
provided,  further,  that,  after  the  interest  of  the 
aaid  Mary  Pool  Docker  and  Ellen  Pool  Peeples 
in  the  bank  stocks  shall  be  made  equal  as 
above  provided,  the  residue  of  said  lands  shall 
be  held  by  the  aaid  Marshall  M.  Pool  and 
Augusta  M.  Pool  Townshend,  subject  to  the 
following  trusts,  to  wit:  To  pay  to  the  said 
Hary  Pool  Docker  and  Ellen  Pool  Peeples,  re- 
«pectiveW,  one  fourth  of  the  net  rents,  issues, 
and  profits  thereof,  yntil  the  same  shall  be  con- 
-veyed  by  them  to  the  trustee,  as  herein  next 
provided;  secondly,  to  convey  one  undivided 
half  thereof,  whenever  requested  by  the  said 
Mary  Pool  Docker  and  Ellen  Pool  Peeples,  to 
the  trustee  hereinbefore  provided  for,  who 
ahall  hold  the  same  for  their  use  during  their 
lives  as  aforesaid;  provided  that  whenever 
aaid  lands,  or  any  portion  of  them,  shall  be- 
come unprofitable,  or  the  value  thereof  can  be 
more  profitably  invested,  it  shall  become  the 
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dutv  of  said  trustee,  upon  the  request  of  the 
said  Mary  Pool  Docker  and  Ellen  Pool  Peeples, 
to  convert  the  same  into  money  and  invest 
the  proceeds  as  hereinbefore  provided;  and 
provided,  further,  the  words  'residue  of  said 
lands,'  as  last  above  used,  shall  be  held  and 
understood  to  include  the  said  home  farm  or 
homestead,  together  with  the  farms  and  lands 
adjoining  the  same,  as  well,  also,  as  the  Iota 
and  real  estate  in  said  dty  of  Shawneetown, 
excepted  in  the  first  part  of  this  paragraph. 
It  is  further  understood  and  provided  that  said 
trustee,  for  the  purpose  of  equalizing  the  inter- 
eat  of  the  parlies  in  the  shares  of  the  bank  stock 
as  hereinbefore  provided,  may  sell  and  dispose 
of  the  lands  and  real  estate  subject  to  sale  and 
disposition  for  that  purpose,  either  at  public  or 
private  sale,  either  for  cash  in  hand  or  upon  a 
credit,  as  he  may  deem  best;  provided  that,  in 
case  of  public  sale,  a  notice  of  the  time,  place, 
and  terms  of  sale  shall  be  published  in  one  or 
more  weekly  newspapers  published  in  the 
countv  where  the  lands  offered  for  sate  lie,  at 
least  four  weeks  next  before  the  time  of  such 
sale,  with  a  like  notice  posted  upon  the  court- 
house door  and  three  other  of  the  most  public 
{>laces  in  the  county  where  the  sale  is  had  and 
ands  lie;  provided  that  the  failure  to  post  up 
the  last- mentioned  notices  shall  not  vitiate  any 
sale  made  by  said  trustee  when  the  same  shall 
have  been  advertised  in  some  newspaper  or 
newspapers,  as  above  provided. 

(6)  And  provided,  further,  that  should  there 
be  no  such  newspapers  or  newspaper  in  the 
county  where  said  lands  or  any  part  thereof 
may  lie  and  where  it  is  sought  to  sell  the  same, 
then  it  shall  be  sufficient  as  to  such  lands  to 
post  up  written  or  printed  notices  as  above 
provided;  and  provided,  further,  that  all  puN 
lie  sales  shall  be  at  the  court-house  door,  and  no 
lands  shall  be  sold  outside  of  the  county  in 
which  the  same  shall  He;  and  provided,  further* 
that,  in  case  of  sale  upon  time,  a  longer  credit 
shall  not  be  given  In  any  case  than  one  year, 
unless  by  and  wtth  the  written  consent  of  all 
the  parties  to  this  agreement,  and  the  purchaser 
in  every  such  sale  shall  give  a  note,  with  one 
or  more  solvent  sureties  thereto,  for  the 
amount  of  the  unpaid  purchase  money,  to- 
gether with  a  mortgage  on  the  premises  to  se- 
cure prompt  payment  of  said  note  and  all  in- 
terest thereon.  The  note  in  all  such  cases 
shall  be  made  to  bear  interest  from  date,  at  the 
rate  of  10  per  cent  per  annum  until  paid;  pro- 
vided that,  when  the  purchaser  at  any  such 
sale  shall  pay  as  much  as  one  third  of  the  pur- 
chase money  in  hand,  then  no  personal  secur- 
ity shall  be  required,  unless  the  said  trustee 
for  good  reasons  shall  think  proper  to  do  so; 
and  provided,  further,  that  said  trustee  shall 
make  no  private  sale  under  the  authority 
above  granted  until  he  shall  have  first  obtained 
the  written  consaatof  said  Marshall  M.  Pool, 
Augusta  M.  Pool  Townshend,  Mary  Pool 
Docker,  and  Ellen  Pool  Peeples.  And  it  shall 
be  the  duty  of  said  trustee  in  all  cases  of  pub- 
lic sale  to  furnish  within  a  reasonable  time 
before  said  sale,  to  each  of  the  parties  hereto, 
a  copy  of  the  notice  thereof;  provided  the  fail- 
ure to  furnish  a  copy  of  such  notice  shall  not 
vitiflte  the  title  of  any  purchaser  at  such  sale. 

(6)  A  committee  of  three  persona  la  hereby 
I  constituted,  whoaa  duty  it  shall  be  to  fix  and 
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detennine  the  casq  value  of  the  laDds.and  real 
estate  bequeathed  to  the  said  Mary  Pool  Docker 
and  Elleu  Pool  Peeples  by  the  said  Orval  Pool, 
deceased;  and  the  amount,  vhen  so  ascer- 
tained, shall  be  charged  to  them  respectively 
by  way  of  equalizing  their  interest  with  that  of 
the  said  Marshall  M.  Pool  and  Augusta  M. 
Pool  Townsbend  in  the  shares  in  the  bank 
stock  aforesaid.  In  the  event  that  the  parties 
hereto  cannot  agree  among  themselves  as  to 
who  shall  constitute  said  committee,  then  tbe 
said  Marshall  M.  Pool  and  Aujp^usta  M.  Pool 
Townsbend  shall  select  one  of  the  said  com- 
mittee, and  the  said  Mary  Pool  Docker  and 
Ellen  Pool  Peeples  shall  select  another,  and 
the  two  so  chosen  shall  select  the  third; 
and  said  committee  before  proceeding  to  the  dis- 
charge of  their  duties,  shall  take  and  subscribe 
an  oath,  to  be  administered  by  some  person  au- 
thorized by  law  to  administer  oaths,  to  the 
effect  that  they  will,  to  the  best  of  their  abil- 
ity, skill,  and  understanding,  faithfully,  fairly, 
and  without  favor  or  partiality,  ascertain,  fix, 
and  report  tbe  cash  value  of  the  lands  in  ques- 
tion, and,  for  this  purpose,  that  thej  will  use 
all  practicable  and  reasonable  means  within 
their  power  to  arrive  at  a  true  and  correct  con- 
clusion in  fixing  the  value  of  said  lands;  said 
committee  to  ascertain  and  report  the  value  of 
said  lands  as  soon  as  practicable. 

(7)  And  the  undersigned  Madeline  Pool, 
widow  of  the  said  Orval  Pool,  deceased,  in 
consideration  of  the  promises,  covenants,  and 
agreements  by  the  other  parties  to  this  agree- 
ment, and  the  conditions,  provisos,  and  pro- 
visions herein  contained,  hereby  waives,  re- 
leases, and  absolutely  renounces  all  right,  title, 
and  interest  that  she  may  in  any  wise  have  in 
the  real  or  personal  estate  of  Orval  Pool,  her 
late  husband,  as  his  widow,  devisee,  or  other- 
wise, and  hereby  accepts,  in  lieu  thereof,  tbe 
provisions  made  for  her  in  this  agreement;  this 
concession  on  her  part  being  made  in  tbe  spirit 
of  love  and  affection  for  her  children,  and  with 
a  sole  view  of  securing  good"  feeling  and  har- 
mony between  them,  and  promoting  their 
common  welfare  and  happiness. 

(8)  In  consideration  of  tbe  renunciation  by 
the  said  Madeline  Pool  of  her  entire  interest  in 
the  estate  of  the  said  Orval  Pool,  deceased,  it 
is  hereby  agreed  and  expressly  stipulated  by 
all  the  other  parties  to  this  instrument  that 
she  shall  have  and  hold,  during  her  natural 
life,  the  house  now  occupied  by  her,  and  the 
twenty  (20)  acres  of  land  upon  which  it  is  sit- 
uated, together  with  the  garden,  orchard,  and 
outhouses,  and  all  the  conveniences,  improve- 
ments, and  appurtenances  thereon,  being  the 
same  messuage  and  premises  given  to  her  by 
the  will  of  the  said  Orval  Pool,  deceased;  pro- 
vided, however,  that  if,  at  any  time,  she,  the 
said  Madeline  Pool,  should  desire  to  abandon 
the  above-mentioned  premises,  and  acquire  a 
new  residence  in  the  city  of  Shawneetown, 
then  a  suitable  lot  of  ground  shall  be  procured 
in  said  city  of  Shawneetown,  and  a  dwelling 
bou.«e,  with  necessary  fencing  and  outhouses, 
shall  be  erected  thereon,  equal  in  value,  con- 
venience, architecture,  workmanship,  and  fin- 
ish to  the  house  and  premises  above-mentioned; 
and,  in  tbe  plan  and  construction  of  tbe  same, 
her  wishes  and  tastes  shall  in  all  things  be  re- 
spected and  observed,  and  the  cost  of  said  lot 
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of  ground,  dwelling  house,  and  other  improve- 
ments made  thereon  shall  be  equally  borne  by 
her  four  children,  Mary  Pool  Docker,  Marshait 
M.  Pool,  Augusta  M.  Pool  Townsbend,  and 
Ellen  Pool  Peeples,  which  said  lot  of  ground 
and  buildings  thereon,  when  so  provided  for 
her  by  the  children  as  aforesaid,  shall  be  held 
by  her  in  lieu  of  her  homestead  and  ground  now 
occupied  by  her,  for  and  during  her  naturai 
life;  and  a  suitable  and  apt  conveyance  shall 
be  made  to  her,  limiting  the  same  to  ber  for 
life,  with  remainder  in  fee  to  said  trustee,  in 
trust  to  convey  one  undivided  fourth  part 
thereof  absolutely  upon  her  death  to  the  said 
Marshall  M.  Pool  and  bis  heirs,  and  another 
one- fourth  part  thereof  to  the  said  Augusta  M. 
Pool  Townsbend  and  her  heira,  and  upon  the 
further  trust  to  sell  and  convert  tbe  other  un- 
di  vided.half  of  said  lot  and  premises  into  money 
when  requested  by  tbe  said  Mary  Pool  Docker 
and  Ellen  Pool  Peeples,  and  invest  the  pro- 
ceeds thereof  in  manner,  upon  the  conditions, 
and  subject  to  tbe  limitations  hereinbefore  pro- 
vided; and,  until  such  sale  by  said  trustee,  it 
shall  be  tbe  duty  of  said  trustee  to  pay  over  to 
the  said  Mary  Pool  Docker  and  Ellen  Pool 
Peeples,  in  equal  parts,  the  rents,  issues,  and 
profits  of  said  undivided  half  of  said  lot  and 
premises. 

(9)  And  the  said  Mary  Pool  Docker  and  the 
said  Ellen  Pool  Peeples,  for  the  consideration 
last  aforesaid,  hereby  joiotly  and  severally 
covenant,  promise,  and  agree  to  and  with  the 
said  Madeline  Pool  to  pay  to  her  as  a  personal 
annuity,  at  her  residence,  tbe  sum  of  $1,000 
semi  annually,  for  and  during  her  natural  life; 
the  first  payment  to  be  made  on  tbe  1st  day 
of  December,  1871,  the  second  payment  to  be 
made  on  the  1st  day  of  June,  1872,  and  sa 
on,  every  six  months,  for  and  during  her  nat- 
ural life. 

(10)  And  the  said  Marshall  M.  Pool  and 
Augusta  M.  Pool  Townsbend,  for  the  consid- 
eration last  aforesaid,  hereby  jointly  and  sev- 
erally covenant,  promise,  .and  agree  to  and 
with  the  said  Madeline  Pool  to  pay  her  semi- 
annually as  a  personal  annuity,  at  her  resi- 
dence, the  sum  of  $1,000  for  and  during  her 
natural  life;  the  first  payment  to  be  made  on 
the  1st  day  of  December,  1871,  and  the  second 
on  the  1st  day  of  June,  1872,  and  so  on  every 
six  months  thereafter,  for  and  during  her  nat- 
ural life,  as  aforesaid. 

(11)  And  it  is  herebv  expressly  provided  that 
if  the  said  Mary  Pool  Docker  and  Ellen  Pool 
Peeples,  on  the  one  hand,  or  the  said  Marshall 
M.  Pool  and  Augusta  M.  Pool  Townsbend,  on 
the  oUier,  shall  at  any  time  fail  to  pay  tbe  an- 
nuities above  mentioned  at  the  time  and  place 
above  provided,  or  if  tbe  said  Madeline  Tod 
shall  at  any  time  hereafter,  for  good  cause,  be- 
come alarmed  or  apprehensive  about  the  solv- 
ency of  the  above-mentioned  parties,  or  either 
of  them,  and  the  ultimate  payment  of  said  an- 
nuities, or  either  of  them,  then  it  shall  be  the 
duty  of  the  said  parties  about  whom  and  whose 
annuitv  such  apprehension  exists,  upon  notice 
thereof,  and  upon  request  of  the  said  Madeline 
Pool,  to  make  and  file  with  the  circuit  clerk  of 
Gallatin  county,  Illinois,  a  good  and  sufficient 
bond,  payable  to  tbe  said  Madeline  Pool,  to  be 
examined  and  approved  by  the  circuit  judge 
of  said  court,  from  time  to  time,  in  like  manner 
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as  official  bonds  are  now  by  law  required  to  be 
approved,  to  secure  the  punctual  and  faithful 
payment  of  said  annuity;  and  if  tbe  said  parties 
shall  fail  to  execute  ana  file  the  same,  and  give 
additional  security  whenever  the  said  jud|?e  of 
said  court  shall  require  the  same  to  be  done, 
then  it  shall  be  lawful,  and  tbe  circuit  court 
of  Gallatin  county  is  hereby  authorized,  upon 
tbe  application  of  said  Madeline  Pool,  to  enter 
a  decree  against  such  defaulting  party  or  par- 
ties, requiring  them  to  pay  said  annuity  as 
herein  provided,  which  decree  shall  be  made  a 
lien  by  said  court  upon  the  entire  estate,  both 
real  or  personal,  of  the  party  or  parties  being 
in  default  as  aforesaid,  and  shall  provide  for 
the  payment  and  satisfaction  of  said  decree  by 
execution,  as  in  other  cases. 

(12)  And  Richard  W.  Townshend,  husband 
of  Augusta  M.  Pool  Townshend,  and  Henry 
O.  Docker,  husband  of  Mary  Pool  Docker, 
and  John  M.  Peeples,  Jr.,  husband  of  Ellen 
Pool  Peeples,  each  covenants  with  the  parties 
hereto  for  the  true  and  faithful  performance  of 
all  the  stipulations  contained  in  this  agreement 
of  their  respectiye  wives. 

Witness  our  hands  and  seals,  this  2d  day  of 
November,  1871. 
[Signed] 


Marshall  M.  Pool. 

Augusta  M.  Pool  Townshend. 

Richard  W.  Townshend. 

Madeline  Pool. 

Ellen  Pool  Peeples. 

J.  M.  Peeples,  jr. 

Henry  O.  Docker. 

Mary  P.  Docker. 


Seal 
8eal. 
Seal. 
Seal. 
rSeal. 
Seal 
Seal. 
Seal. 


The  parties  being  unable  to  agree  upon  a 
trustee,  tbe  Judge  of  the  circuit  court  oi  Gal- 
latin county,  on  December  26.  1871,  appointed 
the  said  George  H.  Potter  as  such  trustee.  On 
the  same  day,  to  wit,  December  26,  1871,  Po^ 
ter  gave  a  bond  in  the  penal  sum  of  $400,000, 
tbe  terms  and  phraseology  of  which  were  sub- 
stantially the  same  asthose  of  the  bond  herein- 
after set  out;  but  tbe  t>ond  of  December,  1871, 
was  defective  in  certain  respects,  not  necessary 
to  be  mentioned  here.  Pool  v.  Potter,  63  111. 
683.  Potter  thereu pon  en tered  u pon  th e  duties 
of  the  trust,  and  continued  to  act  as  trustee 
until  his  death.  Afterwards,  on  account  of 
the  defects  in  the  first  bond,  he  executed  a  new 
bond,  dated  May  15, 1872,  which  was  accepted 
and  approved  by  the  Judge  of  the  circuit  court 
of  Gallatin  county,  and  which  is  in  the. follow- 
ing words  and  figures,  to  wit: 

Know  all  men  by  these  presents,  that  we, 
George  H.  Potter,  as  principal,  and  Robert 
Reid.  David  Reid,  John  M.  Peeples,  jr.,  Heniy 
0.  Decker,  J.  McEee  Peeples,  and  Thomas  8. 
Ridgway,  are  held  and  firmly  bonded  unto 
Mary  Pool  Docker,  Henry  O.  Docker,  Mar- 
shall M.  Pool,  Richard  W.  Townshend,  Au- 
gusta M.  Pool  Townshend,  John  M.  Peeples, 
jr.,  Ellen  Pool  Peeples,  and  Madeline  Pool, 
for  the  use  of  all  persons  who  may  now  and 
[or]  hereafter  have  any  rights  or  interests 
arising  under  or  Rowing  out  of  a  certain  in- 
simment  in  wriUng  hereinafter  mentioned,  in 
the  penal  sum  or  |400,000,  for  the  payment  of 
"Which  well  and  truly  to  be  made  we  bind  our- 
selves, our  heirs,  executors,  and  administra- 
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tors,  jointly,  severally,  and  firmly,  by  these 
presents. 

Sealed  with  our  seals,  and  dated  the  16th 
day  of  May,  a.  d.  1872. 

The  condition  of  the  above  obligation  ia 
such  that  whereas,  the  above-mentioned 
obligees  did,  on  the  2d  day  of  November  a. 
D.  1871,  execute  and  deliver  in  duplicate,  un- 
der their  respective  hands  and  seals,  a  certain 
instrument  in  writing,  providing  for  a  division 
of  the  estate,  both  real  and  personal,  of  Orvat 
Pool,  deceased,  and  the  appointment  of  a  trus- 
tee to  execute  and  carry  into  efiFect  certain  du- 
ties therein  created  and  defined;  and  whereas, 
the  above  named  George  H.  Potter  has  been 
duly  appointed  trustee,  under  the  provisions  of 
said  instrument  in  writing.  Now,  if  the  said 
Gkoree  A.  Potter  shall  faithfully  and  effi- 
ciently discharge  said  trust,  and  in  good  faitb 
do  and  perform  all  such  duties  as  may  be  now 
or  hereafter  imposed  upon  him  by,  or  other- 
wise arise  under,  said  instrument  in  writing,, 
and  growing  out  of  the  trust  therein  created, 
and  shall  also  well  and  truly  account  for,  and 
pay  over  to  the  party  or  parties  entitled  thereto 
all  moneys  and  property  which  may  come  into 
his  hands  as  such  trustee,  at  such  times  and  in 
such  manner  as  is  provided  for  in  said  instru- 
ment,and  finally,  when  tbe  objects  of  said  trust 
shall  have  been  accomplished,  make  all  such 
transfers  and  con  vevances  of  the  trust  property, 
and  account  for  and'  pay  over  all  moneys  and  ef- 
fects, that  may  be  in  his  possession  or  under 
bis  control,  or  for  which  be  is  in  any  manner 
liable  as  such  trustee,  to  those  then  entitled 
thereto  under  said  instrument,  then  this  obliga- 
tion to  be  void;  otherwise,  to  remain  in  full 
force  and  effect.  The  word  "dollars,"  in  lina 
14,  page  1,  interlined  before  signing. 


[Signed]  George  H.  Potter. 
H.  O.  Docker. 
David  Reid. 
Robert  Reid. 
J.  McKee  Peeples. 
J.  M.  Peeples,  Jr. 
Thos.  S.  Ridgway. 


Seal. 

Seal. 

Seal.^ 

Seal.' 

Seal. 

Seal. 

Seal. 


Subsequently,  on  November  19,  1872,  the 
parties  signing  the  first  agreement  of  Novem- 
ber 2,  1871,  and  George  H.  Potter,  thetrustee» 
executed  a  new  agreement,  which  is  in  the 
words  and  figures  following,  to  wit: 

This  memorandum  of  an  agreement  made 
and  entered  into  by  and  between  the  partiea 
hereto,  this  19th  day  of  November,  1872,  wil- 
nesseth  and  provides  as  follows: 

(1)  This  agreement  is  made  for  the  expreaa 
purpose  of  carrying  into  efiFect,  and  supple- 
mentary to,  a  certain  other  agreement  and  in- 
denture, bearing  date  the  2d  day  of  November, 
1871,  and  duly  signed  bv  Madeline  Pool,  Marr 
P.  Docker,  Henry  O.  Docker,  Augusta  M.  P. 
Townshend,  Richard  W.  Townshend,  Ellen. 
P.  Peeples,  John  M.  Peeples,  jr.,  and  Marshall' 
M.  Pool,  and  is  not  intended  and  is  not  to  be- 
construed  as  conflicting  with  said  last-men- 
tioned agreement. 

(2)  Inasmuch  as  some  of  the  parties  hereto- 
are  of  the  opinion  that  a  postponement  of  the 
sale  of  the  lands  belonging  to  the  estate  of  Or- 
val  Pool,  deceased,  bv  the  trustee,  at  public: 
auction,  as  provided  for  under  said  last-men* 
Uoned  agreement,  would  subserve  the  best  in> 
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(erest  of  all  persons  having  any  right  to  or  in 
«aid  lands  or  the  proceeds  thereof,  it  is  there- 
fore agreed  and  hereby  expressly  provided  that 
there  shall  be  no  such  public  sale  of  any  of 
said  lands  for  a  period  of  one  year  from  this 
date,  without  the  written  consent  of  all  the 
parties  hereto. 

(8)  The  trustee  provided  for  in  the  agree- 
ment and  indenture  hereinbefore  referred  to 
may  sell  at  private  sale  any  and  all  of  the  lands 
ana  town  lots  belonging  to  said  estate,  except 
the  homestead  and  farm  adjoining  thereto,  at 
the  best  prices  that  can  be  obtained  for  the 
same,  with  the  written  consent  of  the  parties 
iiereto,  and  not  otherwise. 

(4)  The  said  Marshall  M.  Pool.  Mary  P. 
Docker,  Aueusta  M.  P.  Townshend,  Ellen  P. 
Peeples,  andtheir  respective  husbands  hereby 
agree  to  give  whatever  aid  they  mav  be  able  to 
aecure  the  best  prices  that  can  be  obtained  for 
aaid  lands  and  town  lota  to  be  sold  by  the  trus- 
tee as  herein  provided. 

(6)  That  the  said  trustee  is  to  perform  only 
fluch  services  in  procuring  and  completing  said 
sales  as  the  parties  hereto  may  deem  necessary. 

(0)  All  suits  or  motions  now  pending  against 
the  executors  of  said  estate,  or  between  the  par- 
lies hereto,  in  the  supreme  or  any  other  court, 
at  the  suits  of  any  of  the  parties  hereto,  are  to  be 
dismissed  without  dami^^es;  and  the  costs  and 
expenses  attending  the  case  now  in  the  su- 
preme court,  including  attorneys'  fees  on  both 
4sides,  are  to  be  borne  by  and  paid  out  of  the 
funds  belonging  to  said  estate. 

(7)  It  is  also  agreed  and  hereby  provided  that 
the  said  Marshall  M.  Pool,  Augusta  M.  P. 
Townshend,  and  her  husband,  Richard  W. 
Townshend,  shall  respectively  pay  to  said 
trustee,  for  the  use  of  those  entitled  under  said 
agreement,  interest  at  the  rate  of  6  per  cent  per 
annum  on  whatever  excess  of  their  shares  of 
the  personal  estate,  at  the  time  so  receiving 
Ihem,  they  may  have  respectively  received,  ex- 
•clusive  of  said  bank  stock,  from  the  date  they 
«o  received  this  sum. 

(8)  That  the  said  Marshall  M.  Pool.  Augusta 
M.  P.  Townshend,  and  Richard  W.  Towns- 
bend,  her  husband,  are  not  to  be  held  liable 
for  any  rents  which  have  heretofore  accrued, 
except  such  as  have  actually  came  into  their 
hands;  but  hereafter  they  shall  be  liable  for  the 
rents  which  they  receive  or  might  receive  by 
the  exercise  of  reasonable  care  and  diligence. 

(9)  The  taxes  of  1871  are  to  be  paid  bv  the 
executors,  and  all  thereafter,  until  the  differ- 
ence in  the  bank  stock  is  equalized,  are  to  be 
paid  out  of  the  proceeds  of  tixe  sale  of  lands  by 
the  trustee. 

(10)  The  value  of  each  share  of  $100  of  said 
l)ank  stock  is  hereby  fixed  at  $111,  being  the 
•estimated  value  of  said  stock  on  the  2d  day  of 
November.  1871;  and  until  the  shares  of  said 
bank  stock  are  equalized,  as  provided  for  in 
-said  original  agreement,  the  parties  hereto  who 
have  received  an  excess  of  said  bank  stock, 
After  deducting  the  value  of  the  lands  willed 
xespecMvely  to  Mary  Pool  Decker  and  Ellen 
Pool  Peeples,  as  provided  for  under  said  ori- 
ginal agreement,  so  as  to  be  equalized,  shall, 
respectively,  pay  semiannually  to  said  trustee, 
for  the  use  of  those  entitled  thereto  under  said 
original  agreement  interest  thereon  at  the  rate 
of  ti  per  cent  per  annum,  the  interest  to  be 
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computed  from  the  2d  day  of  November,  1871, 
and  be  paid  as  above  provided,  until  said  bank 
stock  is  equalized  as  aforesaid. 

(11)  That  inasmuch  as  it  is  apprehended  by 
some  of  the  parties  hereto  that  some  of  tlw 
lands  inventoried  by  the  executors  of  said  es- 
tate, and  valued  by  the  appraisers  under  said 
originsl  a^eement  as  land  having  been  willed 
respectively  to  Maty  Pool  Docker  and  Ellen 
Pool  Peeples,  did  not  belong  to  said  Orval  Pool 
at  the  time  of  his  death,  and  hence  no  title 
passed  by  his  will  to  some  of  his  lands  to  said 
devisees,  and  whereas  the  entire  value  of  all  of 
said  lands  supposed  to  have  passed  by  said  will 
to  the  said  Mary  Pool  Docker  and  Ellen  Pool 
Peeples. including  those  the  title  to  which  is  ap- 
prehended to  be  bad  as  well  as  those  believed  to 
begood.is  for  the  presentto  be  deducted  from  the 
excess  of  the  estimated  value  of  the  bank  stock, 
it  is  therefore  hereby  expressly  provided  that  the 
said  Marshall  M.  Pool,  Augusta  M.  Pool  Towns- 
hend, and  Richard  W.  Townshend  sbaD  re- 
fund and  pay  to  the  said  trustee,  for  the  use  of 
those  entitled  under  said  original  agreement, 
the  estimated  value  of  all  such  lands  as  have 
been  taken  by  them,  respectively,  to  which  the 
said  Orval  Pool  did  not  at  the  time  of  his  death 
have  a  good  title,  or  which  have  not  now  be- 
come good  since  bis  death,  or  which  cannot  be 
made  good  by  resorting  to  a  court  of  equity, 
together  with  interest  thereon  at  the  rate  ofi 
per  cent  per  annum,  to  be  computed  with  half- 
yearly  rests  from  the  2d  day  of  November,  1871 ; 
and  it  is  hereby  further  provided  that  all  ooets 
and  expenses  incurred  in  perfecting  or  attempt- 
ing to  perfect,  the  title  to  any  of  sfdd  lands  un- 
der the  provisions  of  this  article,  are  to  be 
equally  borne  by  the  children  of  said  Orval 
Pool,  deceased,  or  paid  out  of  funds  belonging 
to  said  estate. 

(12)  The  parties  hereto  hereby  pledge  them- 
selves each  to  the  other,  and  hereby  expressly 
bind  themselves,  that  they  will  in  good  faith 
do  all  reasonably  within  their  power  to  effect 
a  final  settlement  between  the  said  executors 
and  said  estate  during  the  November  term, 
1872.  of  the  county  court.  And  it  is  hereby 
further  agreed  that,  when  such  final  settlement 
is  had,  there  shall  be  an  equal  division  of  the 
moneys  and  effects,  exclusive  of  said  bank 
stock,  between  the  parlies  entitled  thereto,  as 
provided  for  under  and  in  said  original  agree- 
ment, and  the  interest  to  be  paid  to  those 
entitled  as  provided  for  under  this  agree- 
ment. And  it  is  hereby  expressly  under- 
stood and  agreed  that  if  from  any  cause,  with- 
out the  fault  of  said  trustee,  or  the  said  Mary 
Pool  Docker,  Ellen  Pool  Peeples,  their  respec- 
tive agents  and  attorneys,  said  executors 
should  refuse,  neglect,  or  be  unable  to  make 
a  final  settlement  as  herein  contemplated,  then 
the  said  Marshall  M.  Pool.  Augusta  M.  P. 
Townshend,  and  the  said  Richard  W.  Towns- 
hend, on  behalf  of  his  said  wife,  hereby  cove- 
nant and  agree  to  pay  to  said  trustee,  under 
said  original  agreement,  whatever  they  have 
received  of  said  moneys  and  personal  estate,  as 
shown  by  the  report  of  the  said  executors  ap- 
proved at  the  September  term,  1872,  of  the 
county  court,  in  excess  of  their  respective 
shares  of  ssid  moneys  and  personal  estate  ac- 
tually recovered  by  them,  as  shown  bv  said 
last-mentioned  report,  exclusive  of  said  hank 
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«tock,  together  with  iDterest  thereoo,  as  here- 
inbefore provided,  and  the  same,  when  so  paid 
'OTer  to  said  trustee,  to  be  held  bjr  him  for  the 
iiae  of  those  entitle  under  said  original  agree- 
XDent;  provided  that  if  there  shall  be  a  final 
^letllement  as  contemplated  at  said  November 
term  of  said  county  court,  by  said  executors, 
«Dd  there  is  a  complete  division  of  said  per- 
sonal estate,  as  herein  before  provided,  then 
«Dd  in  that  case  the  said  trustee  is  to  receive, 
■MB  part  payment  of  said  moneys  and  personal 
*«siate  coming  to  him  as  trustee,  such  good 
notes,  with  accrued  interest  thereon,  as  may  be 
-in  the  hands  of  said  executors  and  belonging 
%o  said  estate. 

(13)  Tbst  by  computation  upon  the  basis 
£xed  bv  article  10  hereof  the  total  value  of 
the  bank  stock  on  the  said  2d  day  of  Novem- 
ber, 1871,  received  bv  the  said  Sfarshall  M. 
Pool  and  Augusta  iL  Pool  Townshend  in  ex- 

-cess  of  the  amount  of  said  bank  stock  received 
^y  the  said  Mary  P.  Docker  and  £Uen  P. 
Peeples,  is  found  to  be.  and  is  hereby  fixed  at, 

$ — .    And  whereas  the  parties  hereto  are 

•desirous  that  the  same  shall  be  liquidated  at  as 
^arly  a  day  as  practicable,  it  is  therefore  hereby 
provided  and  made  the  duty  of  said  trustee,  at 
the  date  of  each  sale  of  lands  made  by  him,  on- 
•der  the  provisions  of  this  agreement  and  the  or- 
iginal agreement  to  which  this  is  a  supplement, 
to  credit  the  above  mentioned  indebteaness  by 
-one  half  of  the  proceeds  of  such  sale,  and  re- 
tain the  other  half  of  said  proceeds  as  such 
trustee,  for  the  use  of  those  entitled  thereto, 
under   the  provisions  of  said  original  agree- 
ment.   The   provisions  of   this  article,  how- 
•«ver,  are  not  to  be  construed  as  extending  to 
^Bo  much  of  said  proceeds  of  sales  as  may  be 
required  to  be   paid  out  for  other  purposes 
•specified  in  this  agreement,  or  to  so  much  of 
•said  proceeds  as  are  required  to  defray  such 
-expenses  as  are  necessarily  incurred  in  the  ex- 
ecution of  this  trust. 

(14)  And  it  is  hereby  further  provided  that 
•«aid  trustee  shall  provide  bintself  with  a  well- 
bound  book,  in  which  he  shall  record  the  par- 
ticulars of  every  sale  made  by  him  as  such 
trustee,  in  which  such  record,  so  to  be  made 
•out  and  kept  bv  said  trustee,  must  appear  the 
time  of  each  sale,  a  description  of  the  tract  of 
land  or  lot  sold,  the  amount  for  which  it 
-sold,  the  name  of  the  purchaser,  the  terms  of 
•Bale,  what  portion  of  the  proceeds  have  been 
applied  towards  liquidating  the  indebtedness 
mentioned  in  article  13  heVeof,  and  what  por- 
tion kept  by  him  in  trust  for  those  entitled 
under  said  original  agreement,  and  what  por- 
tion, if  any,  retained  by  him  for  defraying  the 
necessary  expenses  of  this  trust,  which  book 
-ao  to  be  procured  and  kept  by  said  trustee 
shall  be  open  to  inspection  at  all  reasonable 
hours  to  the  parties  hereto,  their  agents  and 
attorneys. 

(15)  And  the  said  trustee  hereby  agrees,  and 
it  is  made  his  duty,  to  carry  into  effect  and 
consummate  any  and  every  proposed  sale  and 
transfer  of  land  or  lots,  under  the  provisions 
•of  this  agreement,  whenever  the  parties  hereto 
ahall,  in  writing,  request  him  to  do  so. 

November  19,  1872. 

After  the  expcution  of  the  second  bond  and 
"the    second    agreement,    controversies   arose 
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from  time  to  time  between  the  parties  thereto. 
Some  of  these  controversies  may  be  understood 
by  reference  to  the  following  cases:  Pool  v. 
Potter,  63  lU.  533;  Potter  v.  FeepUi,  92  III  430; 
Fool  V.  Docker,  Id.  501. 

Mr.  John  H.  Hnlkey*  with  Mr,  Frank 
A*  Johnson,  for  appellants: 

B^  the  contract  of  November  2,  1871,  an 
equitable  estate  for  life  in  one  fourth  of  the 
estate,  real  and  personal,  of  Orval  Pool,  imme- 
diately upon  its  execution,  passed  to  Mrs. 
Docker  and  Mrs.  Peeples,  respectively,  and  an 
equitable  vested  estate  in  remainder  immedi- 
ately passed  to  the  children  of  Mrs.  Docker 
and  Mrs.  Peeples,  respectively,  then  living, 
subject  only  to  be  opened  to  let  in  afterbom 
children  to  shares. 

Eaoan  v.  Vamey,  147  Dl.  281;  Story,  Eq. 
Jur.  g  980;  Leffard  v.  Bodges,  1  Yes.  Jr.  478; 
2  Story,  Eq.  Jur.  chap.  33,  §g  1212,  1231,  789; 
CoV^er  V.  Fallon,  Turn.  <&  R.  459;  FofMr  v. 
BaiUif,  1  Ball  &  K  !iO;-ChiUiner  v.  ChiUiner, 
2  Yes.  Sr.  528;  Champion  v.  Brown,  6  Johns. 
Ch.  402, 10  Am.  Dec.  843;  Morrieon  v.  Brown, 
83  111.  562;  Adams,  Eq.  *4U;  Egerton  v. 
Brownlaw,  4  H.  L.  Cas.  210;  2  Pom.  £q.  Jur. 
p.  1001;  Janes  v.  Throckmorton,  57  Cal.  868; 
Fftippe  v.  Ackers,  9  Clark  &  F.  594;  Stanley  v. 
Stanley,  16  Yes.  Jr.  507;  Perry,  Tr.  gg  96. 100, 
350. 

The  bond  is  a  valid  obligation,  enforceable 
in  a  court  of  equity,  notwithstanding  the  fact 
that  two  of  the  obligors  are  named  therein  aa 
obligees. 

BradSord  v.  WilliarM,  46  U.  S.  4  How.  576, 

11  L.  ed.  1109;  2  Rob.  Pr.  309;  Moffatt  v.  Van 
MiiUingen,  2  Cbitty,  539;  Mainwaring  v.  I^eio- 
man,  2  Bos.  &  P.  120;  Thomas  v.  Thomas,  8 
Litt  (Ky.)  9;  AUen  v.  Orny,  1  T.  B.  Mon.  98; 
Fearson  v.  Nethit,  1  Dev.  L.  815,  17  Am.  Dec 
569;  Jy slices  v.  Armstrong,  3  Dev.  L.  286; 
Mose  V.  Poulton,  2  Barn.  &  Ad.  822;  Richards 
V.  Ricltards,  2  Barn.  &  Ad.  447:  Booth  v.  Kin- 
sey,  8  Oratt  569;  Smith  ▼.  Lusher,  5  Cow.  711; 
Smyth  V.  Strader,  45  U.  S.  4  How.  416,  11  L. 
ed.  1086;  Farker  v.  MacomJber,  18  Pick.  509; 
Ahsolon  v.  Marks,  11  Q.  B.  19:  Pom.  Eq.  Jur. 
§§  108,  109.  114.  115.  189, 1297;  1  Story,  Eq. 
Jur.  §  680:  Eaten  v.  Wakefield,  39  III.  509; 
EaU  v.  Kimball,  77  111.  162;  Chapman  v. 
Evans,  44  Miss.  118;  Pierey  ▼.  Fynriey,  L.  R. 

12  Eq.  69;  Eayes  v.  Bement,  8  Sandf.  894. 
The  bond  is  joint  and  several,  and  action 

may  be  maintained  against  any  one  or  more  of 
the  obligees. 

1  Bacon.  Abr.  p.  164;  Murfree,  Official 
Bonds,  §§  287,  248:  Eankinson  v.  SandOaus, 
Cro.  Jac.  822;  2  Am.  <&  Eng.  Enc.  Law,  p. 
465;  Macintyre  v.  Connell,  1  Sim.  N.  S.  241; 
Moore  v.  Ropers,  19  111.  847;  Conover  v.  Eill, 
76  n.  842:  Besore  v.  Potter,  12  Serg.  &  R.  154; 
Berg  v.  Radeliff,  6  Johns.  Ch.  802;  Brandt, 
Suretyship,  g  141. 

When  one  enters  into  a  contract  with  an- 
other upon  good  consideration  for  the  benefit 
of  a  third  person  such  third  person  may  main- 
tain an  action  at  law  for  a  breach  of  such  con- 
tract. 

Kddy  V.  RoberU,  17 Tl.  605;  Brown  v.  Strait, 
19  111.  88:  Wilson  v.  Bevans,  58  III  232;  Shober 
&  C,  Lithographing  Co,  v.  Kerting,  1(»7  IlL 
344;  EggUston  v.  Buck,  24  111.  262;  Bristow  y. 
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Lane,  21  Dl.  194;  BeasUy  r.  WeMer,  64  IIL 
458;  Steele  y.  CUirk,  77  HI.  471. 

The  contract  of  1671  operated  to  conTey  to 
the  children  of  Mary  and  Ellen  an  equitable 
▼ested  estate  in  remainder  subject  only  to  be 
opened  to  let  in  afterbom  children. 

Mandn  y.  Ledwith,  111  III.  160. 

A  Yested  remainder  is  where  the  estate  is 
fixed  to  remain  to  a  determinate  person  after 
the  particular  estate  is  spent  or  comes  to  an 
end. 

NieoU  T.  8coU,  09  lU.  540. 

A  remainder  is  never  held  to  be  contingent 
when,  consistently  with  the  intention,  it  can 
be  held  to  be  Yested;  and  an  estate  once  Yested 
will  not  be  devested  unless  the  intent  to  devest 
clearly  appears. 

Doe,  Poor,  v.  Oaneidine,  78  U.  S.  6  Wall. 
458. 18  L.  ed.  869;  Den,  OroxaU,  v.  Sherrerd, 
73  U.  8.  5  Wall.  368»  18  L.  ed.  573;  Duryea 
Y.  Duryea,  85  Dl.  41;  4  Kent,  Ck)m.  202;  2 
Washb.  Real  Prop.  chap.  4,  %  18.  •229. 

In  the  bonds  signed  dy  the  appellees  as  sure- 
ties they  recite  and  acknowledge  in  writing 
that  by  the  agreement  of  1871,  therein  referrea 
to,  a  trust  was  * 'therein  created." 

They  are  now  estopped  from  making  a  claim 
that  it  was  simply  an  agreement  to  create  a 
trust  at  some  future  time. 

2  Brandt,  Suretyship,  gg  43^16. 

The  agreement  of  1871  was  not  executory. 

Perry,  Tr.  g  859;  Pdd  v.  Pdtter,  68  111.  538; 
Piftier  Y.  Pe^,  92  HI.  480;  CuMngy.  Blake, 
80  N.  J.  Eq.  689. 

There  are  no  special  equities  in  favor  of  sure- 
ties. They  are  not  wards  of  chancery,  in 
whose  favor  most  refined  techniod  objections 
are  to  be  seized  upon  and  the  cYident  intention 
of  parties  to  an  instrument,  as  evidenced  \xy  the 
instrument  itself  and  their  own  construction  of 
it,  is  to  be  disregarded  and  well-settled  princi- 
ples of  law  avoided. 

Adams,  Eg.  5th  ed.  *268,  note;  Beee  v.  Ber- 
rington,  3  White  &T.  Lead.  Cas.  Eq.  814; 
Dateeon  v.  Latoee,  38  L.  J.  Ch.  N.  S.  484;  3 
Am.  &  Eng.  Enc.  Law,  p.  465;  Coiunery,  Bill, 
76  111.  842;  Brandt.  Suretyship,  %  141;  Brooke 
Y.  Brooke^  12  Oill  ft  J.  8(i6,  88  Am.  Dec.  810. 

Sureties  on  the  bond  of  a  trustee  have  no 
right  to  anv  favor  or  immunity  that  would  not 
be  accorded  to  the  trustee. 

Be  Qaeton,  V^  N.  J.  Eq.  60. 

Any  expressions  that  show  unequiYocally 
the  intention  of  the  parties  to  create  a  trust 
will  have  that  effect. 

27  Am.  &  Eng.  Enc.  Law,  p,  85,  note  5;  To- 
biae  v.  Ketehum,  82  N.  T.  819. 

In  determining  whether  or  not  a  trust  is  per^ 
fectly  created  or  executed  the  situation  and 
relation  of  the  parties,  the  object  of  the  trust, 
and  the  property  involved,  should  be  consid- 
ered. 

27  Am.  &  Eng.  Enc.  Law,  p.  12,  note  1; 
Qaylord  v.  LnfayeUe,  115  Ind.  428;  Brahrook 
T.  Boiton  Five  Cente  8av.  Bank,  104  Mass. 
228,  6  Am.  Rep.  222;  Baekney  v.  Vrooman,  62 
Bsrb.  650;  BeaSiien,  11  R.  L  419:  StoM  v. 
Biehop,  4  Cliff.  698;  Taylor  y.  Benry,  48  Md. 
550.  80  Am.  Rep.  486. 

Where  a  writing  is  ambiguous  and  indefi- 
nite the  practical  construction  given  by  the 
parties  theroaelves  is  entitled  to  ^reat  weight. 

Beieener  y.  Oxley,  80  Ind.  580;   Chicago  y. 
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Sheldon,  76  U.  a  9  Wall.  50,  19  L.  ed.  694; 
Buchanan  y.  Howard,  8  Tenn.  Gh.  209;  Pad- 
Md  v.  Padfleld,  72  111.826;  OUe  y.  Bednoitk,  4» 
m.185. 

Meters.  John  H.  Mnlkey*  C]i»rles  F. 
Beaehf  and  8.  P.  Shope*  In  support  of  pe> 
tilion  for  rehearing: 

The  agreement  of  November  3,  1871,  by 
which  the  trust  estate  was  created,  was,  ao  far 
as  it  operated  to  create  estates  in  Maiy  Pool 
Docker  and  RUen  Pool  Peoples  and  their  chil- 
dren, obviously  intended  as  a  mere  enlarge- 
ment of  the  estates  theretofore  devised  to  them 
by  the  will  of  Orval  Pool. 

Pool  V.  Doeker.  93  ID.  501;  PMw,  Patter,  68 
Dl.  588. 

A  construction  of  a  written  instrament  by 
the  parties  themselves,  although  it  has  not  the 
force  of  a  judicial  decision,  is  of  great  weight, 
and  should  not  be  lightly  disregarded  by  the 
court. 

Vermont  Street  Ohureky,  Broee,  104  HL  a06L 

The  estates  secured  by  the  agreement  of  No- 
vember 2,  1871,  to  Mary  Pool  DoclCer  and 
Ellen  Pool  Peeples  were,  like  the  estates  de- 
vised to  them  by  the  will  of  Orval  Pool,  life 
estates,  with  vested  remainders  in  their  chil- 
dren. 

PdoI  v.  Docker,  eupra. 

The  language  of  the  contract  itself,  in  cre^ 
ating  the  estate  in  favor  of  Marv  and  Ellen 
and  their  children,  is  under  the  decision  of  this 
court  amply  sufficient  to  support  a  vested  re- 
mainder. 

Allen  v.  MeFatiand,  150  Uli  465;  Carper  r. 
Orowl,  149  lU.  465;  Chapin  y.  Grow,  147  DL 
219;  DuekerY.Bumham,  146111.  9;  SeoflddT. 
Olcott,l20  m.  862;  PMterT.  Peeples,  93  Ul.  480; 
Sehatfer  v.  Schatfer,  141  HI.  887. 

The  supplementary  agreement  of  November 
19, 1872,  was  obviously  a  compromise  of  quar- 
rels and  dissensions  that  had  ansen  between  the 
parties  over  the  details  of  the  administration  of 
the  trust,  and  was  in  no  wise  in  tended  and  did  in 
no  wise  operate  as  an  essential  or  substantial 
modification  or  change  in  the  trust  asreement  of 
November  2,  1871,  and  did  not  therefore  oper- 
ate to  release  the  sureties  upon  the  bona  of 
May  15.  1872. 

Pool  Y.  Docker,  92  Dl.  501. 

Meeere,  OliTor  4b  Showalier  for  appel- 
lees. 

H»i^radert  J.,,  delivered  the  opinion  of 
the  court: 

The  original  bUl  herein  filed  by  one  of  the 
owners  of  the  estate  in  remainder,  and  the 
cross  bill  filed  by  the  life  tenants  and  the  pres- 
ent trustee,  seek  to  charge  the  administrator 
of  the  deceased  trustee  and  the  sureties  on  his 
bond  with  what  is  alleged  to  be  due  upon  ac- 
counting from  the  estate  of  said  deceased  trus- 
tee. The  onlv  defendants  below  who  ap- 
pealed from  the  decree  of  the  circuit  court 
were  the  sureties  upon  said  bond.  The  biU 
here  is  not  a  bill  to  enforce  either  of  the  agree- 
ments set  forth  in  the  record;  nor  is  this  a  con- 
troversy between  the  parties  to  those  agree- 
ments as  to  the  proper  construction  to  be 
given  to  either  of  them.  The  real  dispute  is 
between  the  remaindermen  and  the  life  ten- 
ants on  one  side,  and  the  sureties  upon  the 
bond  of  the  deceased  trustee  on  the  other  side. 


181»5. 


McOabthst  t.  Ridqwat. 


ttB  to  whether  sach  sureties  should  be  held  li- 
able for  what  may  be  due  from  said  trustee  or 
bis  estate.  The  question  is  whether  the  trus- 
tee, who  was  the  priDcipal  in  the  bond,  and 
the  parties  to  the  agreement  the  performance 
of  which  was  securad  by  the  bond,  entered 
into  any  agreement  which  so  changed  the 
duties  tind  obligations  of  the  trustee,  or  the 
terms  of  the  trust  imposed  upon  him,  as  to  re- 
lease the  sureties  from  their  liability  upon  the 
bond. 

The  bond  which  was  executed  on  May  15, 
1871 ,  recites  that  the  obligees  therein,  to  wit, 
the  widow  and  son  and  three  daughters  of 
Orval  Pool,  and  the  husbands  of  said  daugh- 
ters, did,  on  November  2,  1871,  execute  a  cer- 
tain instrument  in  writing,  providing  for  a 
division  of  the  estate  of  said  Orval  and  the 
appointment  of  a  trustee  to  execute  and  carry 
Id  to  effect  certain  duties  and  trusts  therein 
created  and  defined,  and  that  George  H.  Potter 
had  been  duly  appointed  trustee  under  the 
provisions  of  said  instrument  in  writing.  The 
condition  of  the  bond  is  that  Potter  shall  dis- 
charge  the  trust  imposed  by  the  agreement  of 
November  8,  1871,  and  perform  such  duties 
'*a8  may  be  now  or  hereafter  imposed  upon 
him  by.  or  otherwise  arise'*  under,  said  last 
named  agreement,  and  pay  over  and  account 
for  all  monevs  and  property  coming  to  his 
hands  as  such  trustee,  "at  such  tiroes  and  in 
such  manner  as  is  provided  for"  in  said  agree- 
ment of  1871.  After  the  execution  of  the 
bond  of  May  16,  1871.  to  wit,  on  November 
19,  1879,  the  same  parties  who  signed  the 
agreement  of  November  2,  1871,  to  wit,  the 
widow  and  son  and  daughters  of  Orval 
Pool,  and  the  husbands  of  the  latter,  together 
with  Potter,  the  trustee,  executed  a  new  agree- 
ment. Thereafter  Potter  performed  his  duties 
as  trustee,  and  managed  the  interests  of  the 
trust,  under  and  in  accordance  wtih  the  pro- 
visions of  the  new  agreement  of  November, 
1873,  or,  if  not  wholly  under  the  latter  agree- 
ment, certain Iv  under  the  latter  agreement  in 
connection  with  the  agreement  of  Novembw, 
1871. 

Inasmuch  as  the  obligations  of  the  bond 
were  based  upon  the  agreement  of  1871,  it  be- 
comes important  to  inquire  whether  the  new 
agreement  of  1872  produced  such  changes  in 
the  duties  and  obligations  of  the  trustee,  or  in 
the  terms  and  conditions  of  the  trust  as  fixed 
by  the  agreement  of  1871,  that  the  sureties  can 
be  said  to  have  been  released  from  their  liabil- 
ity on  the  bond.  Whether  or  not  such  a 
cbange  was  wrought  can  only  be  determined 
by  a  comparison  of  the  terms  and  conditions  of 
the  one  agreement  with  those  of  the  other.  A 
preliminary  question,  however,  arises  as  to  the 
nature  of  the  interests  of  the  remaindermen 
mentioned  in  the  agreement  of  1871  thereun- 
der, and  whether  the  parties  executing  the 
agreement  of  1872  had  any  power  to  change 
the  agreement  of  1871  so  far  as  the  latter  agree- 
ment had  reference  to  the  children  of  Mary  Pool 
Docker  and  Ellen  Pool  Peeples.  The  shares 
of  said  Mary  and  Ellen  were  to  be  limited  to 
them  during  their  lifetime,  and  at  their  decease 
to  descend  to  their  children,  etc.  The  children 
or  remaindermen  did  not  sign  either  contract. 
It  is  not  denied  that  the  widow  and  son  and 
^^hters  and  sons-in-law  of  Orval  Pool,  who 
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signed  the  agreement  of  1871,  had  the  power 
to  change  it  bv  a  subsequent  agreement  so  far 
as  it  affected  themselves  or  their  own  interests; 
but  it  is  claimed  on  the  part  of  the  appellants 
that  the  parties  so  signing  the  asreement  of 
1871  could  not  change  it  so  as  to  uEect  the  in- 
terests of  the  remaindermen,  and  that,  this 
being  so,  there  was  no  change  wrought  by 
the  agreement  of  1872.  which  could  release 
the  liability  of  the  sureties  to  the  remainder- 
men As  a  reason  for  the  contention  that  the 
later  contract  did  not  change  the  earlier  one  so 
far  as  the  interests  of  the  remaindermen  are 
concerned,  it  is  urged  that,  by  the  contract  of 
1871,  the  children  of  Mrs.  Diocker  and  Mrs. 
Peeples  were  equitable  owners  of  one  half  of 
the  estate,  subject  to  the  life  estates  of  their 
mothers,  and  had  the  right  to  have  the  trust 
created  exactly  as  proposed  in  the  contract  of 
1871,  and  to  have  the  trustee's  liability  to  them 
measured  by  that  contract 

On  the  part  of  the  appellees  it  is  claimed 
that  the  agreement  of  1871  created  an  incom- 
plete voluntary  trust,  and  that,  therefore,  it 
was  within  the 'power  of  the  signers  of  the 
agreement  to  change  it  by  a  subsequent  one. 
A  court  of  equity  will  not  aid  a  mere  volun- 
teer to  carry  into  effect  an  imperfect  gift  or  an 
executory  trust;  but  where  a  voluntary  trust, 
upon  a  meritorious  consideration,  has  been 
perfectly  created,  it  U  irrevocable,  and  may  be 
enforced  in  equity.  Whether  a  trust  has  been 
perfectly  created  is  largely  a  question  of  fact 
in  each  case.  27  Am.  A  l!og.  Enc.  Law,  pp. 
11,  12;  Perry,  Tr.  g  99.  Hence  it  may  be  well 
to  examine  the  terms  of  the  agreement  of  1871 
with  reference  to  the  question  whether  it  pro- 
vides for  an  executed  or  an  executory  trust. 

The  will  of  Orval  Pool,  having  devised  cer- 
tain lands  worth  about  $9,041.88,  to  his 
daughters  Mrs.  Docker  and  Mrs.  Peeples,  for 
life,  with  remainder  over  to  their  children, 
vested  the  title  to  these  lands  in  remaindtf  in 
said  children;  and  of  course  their  interests  in 
remainder  therein  could  not  be,  and  were  not, 
affected  by  the  agreements  of  1871  and  1872, 
to  which  they  were  not  parties.  All  the  rest 
of  the  property  having  been  devised  to  M.  M. 
Pool  and  Mrs.  Towiuhend,  the  title  thereto 
was  held  by  them  when  the  agreement  of  1871 
was  made.  That  agreement  makes  no  decla- 
ration that  M.  M.  Pool  and  Mrs.  Townshend 
hold  such  title  for  the  benefit  of  their  sisters, 
or  of  the  children  of  their  sisters,  nor  does  it 
transfer  or  convey  any  of  the  property  of  the 
estate  to  a  trustee  for  their  benefit.  It  is  ex- 
ecutory in  its  character.  Pool  v.  Docker^  92 
lU.  601.  It  names  no  trustee,  but  provides  for 
the  selection  of  one  l^  the  parties,  and  in  case 
of  their  failure  to  select  for  the  appointment 
of  a  trustee  by  a  judge  of  the  circuit  court  of 
Gallatin  county.  It  further  provides  that  the 
interest  of  Mrs.  Docker  and  Mrs.  Peeples  "in 
moneys,  personal  property,  and  proceeds  of 
real  estate  that  may  be  converted  into  money," 
as  therein  directed,  "shall  within  a  reasonable 
time,  by  a  proper  and  suitable  conveyance  or 
conveyances,  be  conveyed  and  transferred  to" 
the  trustee  so  to  be  appointed.  Nothing  is 
presently  conveyed  to  the  trustee,  but  there- 
after, in  the  future,  moneys,  personal  prop- 
erty, and  not  real  estate,  but  the  proceeds  of 
real  estate,  to  be  converted  into  money,  are  to 
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be  conveyed  to  the  trustee.  While  it  is  true 
that  there  is  a  good  and  valuable  consideration 
for  the  agreement  of  1871,  as  between  the  par- 
ties who  signed  it,  so  that  it  could  be  enforced 
in  equity  as  between  them,  yet  no  considera- 
tion for  that  agreement  moved  from  the  child- 
ren of  Mrs.  Docker  and  Mrs.  Peeples.  The 
provision  therein  made  for  them  was  conse- 
quently a  gift,  and  not  a  present  gift,  but  a 
gift  which  the  parties  agreed  among  them- 
themselves  should  be  made  thereafter.  80  far 
as  the  land  was  concerned,  the  trust  was  in- 
definite and  uncertain;  and  not  only  so,  but  it 
was  incomplete,  because  it  was  impossible  to 
tell,  when  the  agreement  of  1871  was  made, 
what  lands  would  go  into  the  trust  estate. 
The  agreement  shows  that  the  estate  of  Orval 
Pool  owned  1,710  shares  of  bank  stock,  shown 
by  the  evidence  to  be  worth  $180,810,  or  $111 
per  share;  that  M.  M.  Pool  and  Mrs.  Town- 
shend  were  to  retain  1,810  shares,  or  |145,410, 
and  400  shares,  br  $44,400,  were  to  be  con- 
veyed to  the  trustee  for  the  use  of  Mrs.  Docker 
and  Mrs.  Peeples,  the  income  to  be  paid  to 
them,  and  the  principal  to  be  kept  for  their 
children;  and  that  the  trustee  was  to  sell  and 
convert  into  money  so  much  of  the  lands  as 
might  be  necessary  to  equalize  the  interest  of 
Mrs.  Docker  and  Mrs.  Peeples  with  the 
interest  of  M.  M.  Pool  and  Mrs.  Town- 
ahend  in  the  shares  of  said  bank  stock.  M. 
M.  Pool  and  Mrs.  Townshend  were  to  join 
the  trustee  in  executing  the  deeds  to  the 
purchasers  of  the  lands.  When  sales  enough 
should  be  made  to  raise  the  amount  necessary 
to  equalize  the  interests  in  the  bank  stock,  M. 
M.  Fool  and  Mrs.  Townshend  were  to  convey 
the  residue  of  such  lands  to  the  trustee  when- 
ever requested  by  Mrs  Docker  and  Mrs  Peeples- 
and  the  trustee  was  to  hold  them,  or  to  sell 
them  and  invest  the  proceeds  as  provided  in 
the  agreement.  The  agreement  provides  for 
no  conveyance  to  the  trustee  of  the  lands  to  be 
sold.  The  title  remained  in  M.  M.  Pool  and 
Mrs.  Townshend  until  sales  enough  were 
effected  to  accomplish  the  equalization;  and  the 
trustee  was  a  mere  agent  to  make  the  sales. 
Fool  V.  Patter,  68  111.  588. 

It  is  manifest  that,  by  the  terms  of  the  agree- 
ment of  1871,  the  children  or  remaindermen 
were  mere  volunteers.  The  principle  is  well 
•ettled  that  a  court  of  equity  will  not  lend  its 
aid  to  establish  a  trust  at  the  instance  of  mere 
Tolunteers.  If  the  transaction  on  which  the 
voluntary  trust  is  attempted  to  be  established 
is  still  executory  or  incomplete,  the  court  will 
decline  all  interference  in  the  matter.  Where 
there  is  only  a  voluntary  agreement  for  tiie 
creation  of  a  trust,  a  court  of  equity  will  not 
regard  the  agreement  as  binding  so  Ions  as  it 
remains  executory.  An  executory  trust  is  one 
which  is  not  fully  and  finally  declared,  but 
requires  some  01  her  act  or  acts  in  order  to  per- 
fect it  and  carry  out  the  intention  of  the  setilor; 
while  an  executed  trust  is  one  fully  and  finally 
declared  by  the  person  creating  it,  so  that 
nothing  further  remains  to  be  done  in  order  to 
make  it  effeotiva  Clarke  v.  Latt,  11  Tl.  105; 
Badgley  v.  Votrain,  68  111.  25, 18  Am.  Rep.  541; 
PadJieidY,  Padfidd,  68 Dl.  210;  Bamwny.  Reed, 
186  111.  888;  27  Am.  &  Enff.  £nc.  Law,  p.  11. 

Before  an  executed  ana  fully-created  trust 
could  arise,  under  the  agreement  of  1871,  in 

82  L.  a  A. 


favor  of  the  children  of  Mrs.  Docker  and  Mrs. 
Peeples,  it  was  necessary  that  there  should  be 
transferred  or  conveyed  to  a  truntee,  to  be 
thereafter  appointed  money  and  personal  prop- 
erty, and  the  proceeds  of  sales  of  land  ther«>^ 
after  to  be  made.     To  constitute  a  valid  gift 
inter  vivo*,  possession  and  title  must  pass  to 
and  vest  in  the  donee,  or  in  a  trustee  for  the 
donee.    If  anything  remains  to  be  done  to 
complete  the  gift,  what  so  remains  to  be  done 
cannot  be  enforced,  as  it  is  based  upon  no  con- 
sideration; and,  when  the  gift  is  thus  incom- 
plete, there  is  a  loeu9  penitenticB,  and  the  gift 
may  be  revoked.     Where  the  alleged  gift  is  of 
a  legal  estate  capable  of  legal  conveyance  and 
no  conveyance  is  made,  the  gift  is  revocable. 
Barnum  v.  Beed,  wpra;  Wa&ami  ▼.  Gajf,  73 
111.  415;  8  Am.  &Eng.  £na  Law.  pp.  13ia- 
1818;  Teff(»rd  v.  Pation,  144  III.  611.     A  g^t 
inter  vivoi  cannot  be  made  to  take  effect  in 
possession  infuturof  nor  will  equity  interpoae 
to  perfect  a  defective  gift  or  voluntary  settle- 
ment made  without  consideration;  nor   can 
equity  convert  an  imperfect  aift  into  a  declara- 
tion of  trust  merely  on  account  of  that  imper- 
fection.   Young  v.  Toung,  80  N.  Y.  428.    In 
order  to  render  a  voluntary  settlement  valid 
and  effectual,  the  settlor  must  have  done  every- 
thing which,  according  to  the  nature  of  the 
property  comprised  in  the  settlement,  it  was 
necessary  to  do  in  order  to  transfer  the  property 
and  make  the  settlement  binding  upon  him; 
and  such  a  settlement  may  be  effectual  by 
transferring  the  property  to  the  persona  for 
whom  he  intends  to  provide,  or  by  transferring 
it  to  a  trustee  for  the  purpose  of  the  settlement, 
or  by  declaring  that  he  himself  holds  it  in 
trust  for  those  purposes.    If  it  is  intended  to 
effectuate  the  settlement  by  one  of  these  modes, 
the  court  will  not  give  effect  to  it  by  applying 
another  of  them.    If  it  is  intended  that  tlie 
settlement  shall  take  effect  by  transfer,  the 
court  will  not  bold  the  intended  transfer  to 
operate  as  a  declaration  of  trust,  because  it 
would  thereby  convert  an  imperfect  instrument 
into  a  perfect  trust.    Where  the  instrument 
contemplates  that  there  shall  be  a  transfer  of 
the  property  to  the  trustee,  the  relation  of 
trustee  and  eeitui  que  trutt  does  not  arise  until 
such  transfer  is  made.    Until  then  the  person 
for  whose  benefit  the  voluntary  settlement  is 
made  takes  no  estate  in  the  pro|<erty,  and  can- 
not enforce  the  agreement  to  make  the  ^t,  or 
compel  the  alienation  to  the  trustee.    Before 
the  alienation  to  the  trustee  the  gift  is  an  im- 
perfect one,  and  a  court  of  equity  will  not  id- 
terfere  to  complete  it.     Milroy  v.  Lord,  A  De 
G.  P.  &.  J.  264;  Bridge  v.  Bridge,  18  Beav. 
815;  Beech  v.  Keep,  18  Beav.  285;  Colpear  t. 
Gounten  Mulgrave,  2  Keen,  82;  1  Yaizey,  Set- 
tlements of  Property,  pp.  98,  140.   143,   145; 
Jefferye  v.  Jefferye,  Craig  &  Ph.  138;  Be  J/A*- 
gOau,  L.  R.  15  Ch.  Div.  228. 

Now,  the  evident  purpose  of  the  agreement 
of  1871  was  that  the  interest  which  was  to  go 
to  the  children  should  be  settled  upon  them  by 
a  transfer  of  the  property  to  a  trustee,  who  wu 
to  hold  it  upon  trust.  A  transfer  to  a  trustee 
was  that  particular  one  of  the  three  modes 
above  specified  by  which,  under  the  asreemeot 
of  1871,  the  settlement  upon  the  children  wss 
to  be  msde  effectual.  Ii  cannot  be  held,  there- 
fore, that  it  can  be  made  effectual  by  constnt- 
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ing  the  agreement  as  amoaDting  to  a  declara- 
tioo  of  trust  by  the  signers  of  it    A  complete 
voluntary  trust  is  clearly  distinguishable  from 
a  volnnlary  contract  to  create  a  trust.    We  do 
not   think  that  it  was  the  intention  of  M.  M. 
Pool  and  Mrs.  Townshend  to  constitute  them- 
selves trustees  of  the  fund  to  be  settled  upon 
tbe  remaindermen.    Their  intention  was  that 
tlie  trust  should  be  Tested  in  the  trustee  to  be 
thereafter  selected,  either  by  the  parties  or  by 
a  judge.     Until  the  property  was  transferred  to 
soch   trustee,  tbe  instrument,  so  far  as  the 
cliildreD  were  concerned,  was  an  imperfect  j^f  ft 
or  Toluntary  settlement,  without  consideration, 
'wblch  tbe  beneficiaries  themselves,  being  mere 
'volunteers,    could    not   enforce   against   the 
settlors  or  signers  of  the  agreement,  and  which 
the  latter  were  at  Mbery  to  revoke  or  change. 
"TVben  two  persons,  for  valuable  consideration, 
l>etween  themselves,  covenant  to  do  some  act 
for  tbe  benefit  of  a  mere  stranger,  that  stranger 
has  not  a  right  to  enforce  the  covenant  against 
the  two,  although  each  one  might  as  against 
the  other."    1  Vaizey,  Settlements  of  Property, 
p.  143.     "Where  the  obligation  to  do  what 
ought  to  be  done  is  not  an  absolute  duty,  but 
only  an  obligation  arising  from  contract,  that 
^bich  oupht  to  be  done  is  only  treated  as  done 
in  favor  of  some  person  entitled  to  enforce  the 
contract  against  the  person  liable  to  perform  it." 
Id.  p.  145.     Here  any  one  of  the  signers  of  the 
agreement  of  1871  could  insist  on  the  proposed 
transfer  of  the  property  to  the  trustee  in  order 
to  make  tbe  proposed  gift,  but  no  right  vested 
in  the  proposed  remaindermen  until  such  trans 
fer  was  made.     Whenever  any  part  of  tbe 
property  was  conveyed  to  tbe  trustee  an  equita- 
ble estate  in  remainder  therein  vested  in  the 
children,  and  as  to  that  the  power  of  the  settlors 
to  make  a  change  by  contract  wdls  gone.    As 
to  property  not   conveyed  to  the  trustee  the 
parties  were  at  liberty  to  make  a  new  contract. 
There  is  some  proot  tending  to  show  that 
tbe  400  shares  of  bank  stock  above  mentioned 
were  delivered  to  the  trustees  before  the  ex- 
ecution of  the  agreement  of  November  19, 1872. 
It  does  not  appear,  however,  that  there  was 
an  actual  transfer  of  the  stock  upon  the  hooks 
of  the  bank  prior  to  that  time.    In  Milroy  v. 
Lord,  supra ^  it  was  held  that  where  bank  shares 
were  transferable  only  by  entry  in  the  books 
of  the  bank,  and  no  such  transfer  was  made  to 
the  trustee  in  a  voluntary  settlement  like  that 
here  under  consideration,  the  gift  remained  un- 
completed and  imperfect.    But,  even  if  it  be 
conceded  that  400  shares  came  to  the  hands  of 
the  trustee  by  a  proper  transfer  before  the 
second  agreement  was  made,  we  understand 
tbat  no  loss  was  sustained  as  to  this  stock,  and 
that  no  default  in  relation  thereto  is  embraced 
in  the  amount  found  against  the  sureties  by  the 
decree  below. 

We  cannot  subscribe  to  the  theory  that  the 
agreement  of  1871  is  to  be  regarded  as  creating 
the  relation  of  vendor  and  vendee  between  the 
signers  of  that  agreemenL  or  some  of  them, 
and  the  proposed  remaindermen,  and  that  a 
relation  of  trust  was  thereby  created,  upon  the 
theory  that,  in  equity,  the  vendors  are  trustees 
of  the  land  for  tbe  purchasers,  and  tbe  vendees 
are  trustees  of  the  purchase  money  for  the 
sellers.  The  doctrine  thus  invoked  has  no  ap- 
plication  here,   for  the  reason,  among  other 
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reasons,  tbat  a  sale  implies  a  consideration, 
whereas  here  there  was  no  consideration  as  be- 
tween either  or  any  of  the  signers  and  the 
children. 

It  being  established  that  the  parties  to  the 
agreement  of  1871  had  the  power  to  change  it 
by  a  new  agreement,  both  as  to  their  own  in- 
terest and  as  to  the  interests  therein  proposed 
to  be  vested,  through  a  trustee,  in  the  children 
of  Mrs.  Docker  and  Mrs.  Peeples.  the  question 
again  recurs  whether  the  agreement  of  1873 
made  such  changes  in  that  of  1871  as  had  the 
effect  of  releasing  the  sureties  on  the  bond. 

The  undertaking  of  a  surety  is  to  receive  a 
strict  interpretation.  Chicago  d  A.  B.  Co.  y, 
Higgins,  58  111.  128.  He  is  not  to  be  held  be- 
vond  the  precise  terms  of  his  contract.  His 
liability  is  itrictiuimi  jurUy  and  cannot  be  ex- 
tended by  construction.  Where  the  term  of 
an  officer  Is  for  a  definite  and  fixed  period,  the 
surety  is  only  liable  for  the  faithful  perform- 
ance of  his  duties  during  that  period.  People 
V.  Toorrt£y,  122  III.  808.  The  extent  of  his 
liability  must  be  embraced  in  the  obligation  or 
contract.  PhiUipi  v.  Singer  Mfg.  Co.  88  111. 
805.  If  a  creditor,  by  a  valid  and  binding 
agreement,  without  the  assent  of  the  surety, 
gives  further  time  for  payment  to  the  principal, 
the  surety  is  discharged 'both  in  law  and  equity, 
whether  tbe  surety  is  thereby  actually  damni- 
fied or  not.  Dodgwn  v.  Henderson,  118  III. 
860.  Where  a  party  gives  a  bond  with  sureties 
conditioned  for  his  faithful  performance  of  a 
written  contract,  the  sureties  will  not  be  liable 
for  the  default  of  their  principal  to  perform 
any  dutv  or  obligation  arising  out  of  a  contract 
not  fairly  within  the  provisions  of  the  written 
contract  which  the  lK)nd  was  given  to  secure. 
Burlington  Ins.  Co.  v.  Johnson,  120  111.  622. 
Sureties  have  a  right  to  prescribe  the  terms 
and  conditions  upon  which  they  will  assume  a 
responsibility,  and  no  person  has  a  right  to 
change  those  terms.  Ryan  v.  Shawneetown, 
14  111.  22.  It  is  a  general  rule  that  any  agree- 
ment between  the  principal  and  the  party 
secured,  essentially  varying  the  terms  of  the 
contract  by  which  the  surety  is  bound,  with- 
out the  consent  of  the  surety,  will  release  him 
from  responsibility.  2  Brandt,  Suretyship, 
§  878;  Gardiner  y.  Harbaek,  21  111.  129:  Trotter 
V.  Strong,  63  111.  272;  United  States  v.  Corwine, 
1  Bond,  C.  C.  839.  Fed.  Cas.  No.  14,871.  If 
the  duties  which  the  principal  is  to  perform 
are  varied  by  agreement  between  the  principal 
and  obligee  after  the  surety  for  tbe  conduct  of 
the  principal  has  become  bound,  such  surety 
will  generally  be  thereby  discharged.  Any 
dealini^s  between  the  principal  and  obligee 
amounting  to  a  departure  from  the  contract  by 
which  the  surety  is  bounds  and  materiallv 
varying  or  enlarging  bis  liabilities  without  hu 
consent,  will  generally  opernte  to  discharge 
him.  The  same  result  will  follow,  as  a  general 
thing,  where  the  principal  acts  in  another  ofiice 
or  capacity  from  that  designated  in  tbe  con- 
tract of  suretyship,  or  where  his  reponsibilUies 
in  tbe  same  office  are  increased.  2  Brandt, 
Suretyship.  §§  393,  397;  People  v.  Seelye,  146 
111.  189;  24  Am.  &  Eng.  Enc.  Law,  p.  759. 

It  is  difficult  to  see  how  an  application  of 
these  well  settled  principles  to  the  facts  of 
this  case  can  lead  to  any  other  result  than  a 
discharge  of  the  sureties  upon  Potter's  bond. 
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By  tbe  agreement  of  1871  it  was  made  the 
duly  of  the  trustee  "  to  sell  and  convert  into 
money,  as  soon  as  tbe  same  can  be  conTeniently 
done  witbout  sacrifice,  so  much  of  said  lands 
and  real  estate"  as  may  be  necessary  to  equal- 
ize tbe  interests  already  mentioned,  and  to  in- 
vest tlie  money  raised  by  such  sales,  and  pay 
over  tbe  interest  thereon,  as  therein  directed, 
and  subject  to  the  conditions  therein  specified. 
He  is  thereby  authorized  to  make  sncb  sales, 
either  at  public  or  private  sale,  or  for  cash  or 
on  credit,  **  as  he  may  deem  fciest,"  sublect  to 
certain  provisions  as  to  giving  notice.  In  case 
of  sales  on  time,  no  credit  is  to  be  ^yen  for  a 
longer  time  than  one  year,  except  with  the  con- 
sent of  the  parties.  Purchasers  are  to  secure 
the  purchase  money  by  mortgages  and  notes 
drawing  10  per  cent  interest,  and,  where  the 
casb  payment  is  less  than  one  third,  the  note 
is  to  have  a  surety.    The  trustee  can  make  no 

Srivate  sale  without  the  consent  of  M.  M.  Pool, 
irs.  Townsend,  Mrs.  Docker,  and  Mrs.  Pee- 
ples.  From  these  provisions  it  is  manifest  that, 
by  tbe  agreement  of  1871,  the  trustee  could 
exercise  a  reasonable  degree  of  discretion  in 
the  matter  of  making  sales,  both  as  to  the  time 
and  mode  of  making  them,  and  that  tbe  inten- 
tion of  the  agreement  was  to  make  such  sales 
as  would  equalize  the  interests,  as  rapidly  as 
could  be  done  without  sacrifice.  The  agree- 
ment of  1873  provided  that  the  trustee  should 
make  no  public  sale  of  any  of  the  lands  for  a 
period  of  one  year  from  November  19,  1872, 
witbout  the  written  consent  of  tbe  parties  to 
tbe  agreement  of  1872;  and  that  be  should 
make  no  private  sale  at  any  time  without  the 
written  consent  of  such  parties;  and  that  he 
should  only  perform  such  services  in  procur- 
ing and  completing  such  sales  as  the  parties 
thereto  might  deem  necessary.  By  the  second 
agreement,  the  time  within  which  the  trustee 
was  required  to  make  public  sales  was  neces- 
sarily extended,  and  he  was  robbed  substan- 
tially of  all  right  to  exercise  any  judgment  or 
discretion  about  any  of  the  sales.  By  tbe  first 
agreement,  he  could  make  private  sales,  with 
tbe  consent  of  the  son  and  three  daughters  of 
the  testator;  by  the  second,  he  could  not  make 
private  sales  witbout  the  consent  of  the  son 
and  three  daughters  and  widow  and  three  sons- 
in-law  of  the  testator.  By  the  first  agreement, 
he  could  make  public  sales  as  soon  as  could  be 
conveniently  done  without  sacrifice;  by  the 
second,  be  could  not  make  public  sales  for  a 
year  from  November,  1872,  witbout  the  con- 
sent of  the  seven  persons  last  named;  and,  in 
fact,  he  could  procure  no  sales,  either  public  or 
private,  except  so  far  as  said  seven  persons 
should  deem  necessary.  Tbe  sureties  con- 
tracted that  tbey  would  be  liable  for  the  judg- 
ment and  skill  of  a  trustee.  They  are  sou&rht 
to  be  held  liable  for  transactions  controlled 
entirely  by  the  jjudgment  and  skill  of  seven 

Esrsons,  acting  independently  of  tbe  trustee. 
y  their  bond,  they  contracted  that  the  trustee 
would  account  for  and  pay  over  all  moneys 
and  property  which  might  come  into  bis  bands 
as  such  trustee,  '*at  such  times  and  in  such 
manner  as  is  provided  for  in  said  instrument; " 
that  is  to  say,  in  the  agreement  of  1871.  But 
the  "times^'  and  "manner"  specified  in  the 
agreement  of  1871  were  materially  altered  by 
tbe  agreement  of  1872.    By  tbe  latter  agree- 
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ment,  tbe  duties  of  tbe  trustee  were  ebanxed, 
and  his  responsibilities  were  increased.  Tbeae 
changes  not  only  affected  the  character  and 
duration  of  his  duties,  but  the  amoont  awl 
kind  of  property  of  which  he  was  to  have  the 
care,  and  the  times  when  said  propertj  should 
come  to  his  hands.  "We  cannot  stop  to  point 
out  all  these  changes.  They  can  be  easily 
ascertained  by  a  study  and  comparisoo  of  tbe 
terms  of  the  two  agreements,  as  they  are  set 
out  in  the  statement  which  precedes  this  opin 
ion.  The  agreement  of  1872  put  it  in  the  power 
of  the  seven  persons  above  named  to  postpone 
the  completion  of  the  trust,  to  delay  the  trans^ 
fer  of  the  trust  property  to  the  possession  and 
control  of  the  trustee,  and  to  hinder  the  trostee 
in  his  management  of  the  trust  Aa  a  neces^ 
sary  result,  sales  and  investments,  which  under 
the  first  agreement  were  to  be  aocoaiplished 
within  a  conveniently  reasonable  time,  were 
not  effected  for  many  years.  Tbe  eridence 
shows  that  it  was  not  until  1886, 14  years  after 
the  second  agreement  was  made,  that  enough 
land  bad  been  sold  to  equalize  the  interests  in 
tbe  bank  stock. 

Many  other  points  are  ably  discussed  by  coan 
sel  in  their  arguments,  but  we  deem  it  unneces- 
sary to  comment  upon  them,  as  the  views 
already  expressed  are  deemed  sufficient  to  dis- 
pose of  the  case. 

The  judgment  of  (^  AjjpeUaU  Court  ii 
affirmed. 

Rehearing  denied  March  18,  1896L 


:  Abraham  D.  CECIL,  Appi.^ 

Earner  H.  GREEN. 

(in  lU.  »fi.) 

1*  The  funeral  expresaioii  In  tbe  tMl 
rif^hts  act  of  June  10, 1885,  ''aU  other  places  of 
public  Booommodation  and  amusement***  em- 
braces only  places  of  the  same  general  ohartcter 
or  kind  as  inns,  restaurants,  eatlnv  bouses,  harber 
shops,  public  conveyances,  and  tbeaieca,  speeiH- 
cally  enumerated. 

8*  A  dm^  store  in  which  soda  wsUer  is 
sold  is  not  a  place  of  public  acoommodatioo 
and  amusement  within  the  civil  rifrbta  act  of 
June  10, 1885,  but  is  to  be  classed  wlih  oUier  mer- 
cantile stores. 

(May  12,1888.) 

APPEAL  by  plaintiff  from  a  joflgrnent  of  the 
Appellate  Court,  Third  District,  affirmio; 

KoTS.— For  discrimination.  airalDst  colored  per^ 
sons  in  restaurants,  see  Ferguson  ▼.  Glee  (Mich.)  9 
\jm  R.  ^«  689. 

For  discrimination  asralnst  them  in  plares  of 
amusement,  see  Tounger  v.  Judab  (Mo.)  18  L.  B.  A. 
668,  and  People  v.  King  (N.  Y.)  1 L.  R.  A.  SSa. 

For  rights  of  colored  passencera.  see  JSr  parte 
Plessy  (La.)  18L.  B.  A.  638.  and  nuU.  (Tliis  case  ii 
affirmed  by  tbe  Supreme  Court  of  the  United  State 
as  Flossy  v.  Ferguson,  168  U.  8. 687, 41 L.  ed.  — >. 

On  tbe  same  question  see  also  Chilton  v.  (ft. 
Louis  &  L  M.  R.  Oo.  <Ma)  19  L.  R.  A.  888,  and  Smitli 
V.  Cbamberlain  (8.  &)  19  L.  R.  A.  710;  also  Louis- 
ville, N.  O.  AT.  R. Ca  ▼. State  (Miss.)  & L. B.  A  Ui 
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a  Jadgment  of  the  Circuit  Court  for  McLean 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  defendant's  re- 
fusal to  sell  plaintijff  soda  water.    Aprtned, 

Statement  by  Phillips,  J. : 
The  original  declaration  in  tbis  case  con- 
tained two  counts,  the  first  of  which  alleges 
that  the  defendant,  in  a  building  occupied  by 
liim,  was  engaged  in  the  drug  ousiness,  and 
in  connection  ttierewith  kept  for  sale  certain 
refresh  naenta,  to  wit,  soda  water,  ioe  cream 
soda    water,  ginger   ale,    phosphate,    cherry 
phoepbate,   root  Deer,  etc.;  that  the  plaintiff 
tendered  the  price  of  cheriy  phosphate,   and 
was  refused,  and  was  informed  that  it  was  on 
account  of  his  color.    The  second  count  al- 
leges thai  the  defendant  was  engaged  in  the 
public  basiness,  and  kept  for  sale  to  the  public 
certain  refreshments,  to  wit,  the  same  articles 
mentioned   above,  and  th^t  the  plaintiff,  on 
the  6th  day  of  August,  1804,  entered  said  place 
of  business  and  tendered  the  price  of  certain 
articles  kept  for  sale  by  the  defendant  (without 
mentioning  the  name  of  the  article),  and  was 
Informed  by  the  defendant  that  he  could  not 
purchase    such   article  of  him.    This  count 
does  not  allege  any  reason  for  the  refusal.    A 
demurrer  was  interposed  to  these  counts.    Sub- 
sequently, by  leave  of  the  court,  three  other 
special  counts  were  filed,  the  first  two  of  which 
were    withdrawn,  and  the  third  allowed  to 
stand.     This  count  was  also  demurred  to.    It 
alleges  in  substance  that  on  the  6th  day  of  Au- 
gust 1804,  the  defendant  was  engaged  in  run- 
ning a  soda  fountain  for  public  accommodation, 
and  that  said  soda  fountain  was  a  place  of  pub- 
lic accommodation,  and  the  deiendant  kept 
certain  articles  for  sale  at  said  place  of  business, 
to  wit,  the  same  articles  mentioned  in  the  first 
count,  and  that  the  plaintiff,  being  a  colored 
citizen,  on  the  6th  day  of  August,  1894,  en- 
tered said  place  of  the  defendant,  and  tendered 
the  "ordinary  price   for  which  said  articles 
kept  by  said  Hamer  H.  Qreen  for  public  ac- 
commodation were  sold  to  the  public  in  gen- 
eral," and  that  the  defendant  refused  to  sell 
said  articles  to  plaintiff  on  account  of  his  color. 
The  court  sustained  demurrer  to  each  of  these 
counts,  and  the  Judgment  was  affirmed  by  the 
appellate  court  for  the  third  district,  and  this 
appeal  is  prosecuted. 

Mr,  ChArlea  M.  Peiree*  for  appellant: 

Case  is  the  proper  remedy. 

Baylin  y.  Curry,  80  HI.  App.  105,  128  111. 
287. 

If  the  rights  and  privileges  of  the  colored 
citizen  are  to  be  restricted  by  the  whims  and 
at  the  pleasure  of  those  who  engage  in  public 
business  and  who  solicit  public  patronage,  as 
has  been  done  by  the  defendant  in  this  case, 
then  the  rights  of  the  colored  citizen  and  the 
great  freedom  to  him  of  which  we  boast  will 
«oon  be  relegated  to  the  tomb  of  oblivioD,  and 
the  shackles  of  slavery  will  again  be  welded 
on  this  unfortunate  race  of  human  beings. 

P€op{0,  Longrtn,  t.  ();aincy  Bd.  of  Edu,  101 
111.808. 

Memert.  Bowellt  Nevillet  4b  Lindley,  for 
appellee: 

The  civil  rights  statute  is  highly  penal ,  and  is 
therefore  to  be  strictly  construed,  and  cannot  be 
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extended  so  as  to  include  any  kind  of  busine^ 
not  mentioned. 

BrookM  y.  Ooaik,  44  Mich.  617, 88  Am.  Kep. 
282. 

The  license  which  every  retail  dealer  im- 
pliedly gives  to  the  public  to  enter  his  shop  for 
the  examination  of  his  goods  is  always  subject 
to  revocation. 

Oooley.  Torts,  chap.  10.  p.  806;  Burton  y. 
Scherpf,  1  Allen.  188,  79  Am.  Dec.  717;  Wood- 
toard  V.  Seely,  11  HI.  167,  60  Am.  Dec.  445; 
Wood^.  Leadbitter,  18  Mees.  A  W.  888. 

It  is  a  part  of  every  man's  civil  rights  that  he 
be  left  at  liberty  to  refuse  business  relations 
with  any  person  whomsoever,  whether  the  re- 
fusal rest  upon  reason  or  \b  the  result  of  a 
whim,  caprice,  prejudice,  or  malice. 

Cooley,  Torts,  278-286,  and  cases  cited. 

Theaters  and  other  places  of  public  amuse- 
ment exist  wholly  under  the  authority  and  pro- 
tection of  state  laws,  their  managers  are  com- 
monly licensed  by  the  state,  and  in  conferring 
the  license  it  Is  no  doubt  competent  for  the 
state  to  impose  the  condition  that  the  propri- 
etor shall  admit  and  accommodate  all  persons 
impartially;  and  the  power  of  the  state  to  reg- 
ulate the  business  of  an  innkeeper  would  be  at 
least  equally  plain. 

Cooley,  Torts,  286. 

It  is  not  competent  for  the  legislature  to 
select  owners  and  operators  of  one  kind  of 
property  and  proviae  that  they  shall  bear 
burdens  not  imposed  on  other  owners  of  prop- 
erty and  prohibit  them  from  making  contracts 
which  it  is  competent  for  other  owners  of 
property  or  employers  of  labor  to  make. 

Frorer  v.  People,  141  Dl.  171,  16  L.  R.  A. 
492;  RatMey  v.  Peopie,  142  Dl.  880,  17  L.  R 
A.  858;  MiUett  v.  PeqpU,  117  HI  294,  67  Am. 
Rep.  869. 

The  common  law  casts  no  duty  on  a  mere 
tradesman  or  retailer  to  exercise  nis  trade  for 
or  to  sell  his  wares  to  such  as  should  request 
him. 

Munn  V.  lUinaia,  94  U.  8.  115,  24  L.  ed.  77. 

Phillipst  J.,  delivered  the  opinion  of  the 
court: 

This  case  presents  for  construction  the  pro- 
visions of  an  act  entitled  *'An  Act  to  Protect 
All  Citizens  in  Their  CivU  and  Legal  Rights, 
and  Fixing  a  Penalty  for  Violation  of  the 
6ame,"  approved  June  10,  1885 (Laws  of  1885, 
p.  64).  Section  1  of  that  act  reads  as  follows: 
"That  all  persons  within  the  jurisdiction  of 
said  state  shall  be  entitled  to  the  full  and  equal 
enjoyment  of  the  accommodations,  advant- 
ages, facilities,  and  privileges  of  inns,  restau- 
rants, eating  houses,  barber  shops,  public 
conveyances  on  land  or  water,  theaters,  and  all 
other  places  of  public  accommodation  and 
amusement,  subject  only  to  the  conditions  and 
limitations  established  by  law,  and  applicable 
alike  to  all  citfasens."  Under  this  provision  of 
the  statute,  full  and  equal  enjoyment  of  the  ac- 
commodations, advantages,  facilities,  and  priy- 
ilfges  of  certain  places  of  public  resort  is 
required  to  be  extended  to  all  persons  within 
the  jurisdiction  of  this  state. 

It  is  a  clearly  established  rule  of  construc- 
tion that  if,  after  enumerating  certain  places 
of  business  on  which  a  duty  is  imposed  or  a 
license  required,  the  same  statute  then  employs 
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be  conveyed  to  tlie  trustee.  WbUe  it  is  true 
that  tbere  is  a  good  and  valuable  consideration 
for  the  agreement  of  1871,  as  between  the  par- 
ties who  signed  it,  so  that  it  could  be  enforced 
in  equity  as  between  them,  yet  no  considera- 
tion for  that  agreement  moved  from  the  child- 
ren of  Mrs.  Docker  and  Mrs.  Peeples.  The 
provision  therein  made  for  them  was  con.se- 
quentlv  a  gift,  and  not  a  present  gift,  but  a 
gift  which  the  parties  agreed  among  them- 
Qiemselves  should  be  made  thereafter.  80  far 
as  the  land  was  concerned,  the  trust  was  in- 
definite and  uncertain;  and  not  only  so,  but  it 
was  incomplete,  because  it  was  impossible  to 
tell,  when  the  agreement  of  1871  was  made, 
what  lands  would  go  into  the  trust  estate. 
The  agreement  shows  that  the  estate  of  Orval 
Pool  owned  1,710  shares  of  bank  stock,  shown 
by  the  evidence  to  be  worth  $189,810,  or  $111 
per  share;  that  M.  M.  Pool  and  Mrs.  Town- 
shend  were  to  retain  1,810  shares,  or  |145,410, 
and  400  shares,  br  $44,400,  were  to  be  con- 
veyed to  the  trustee  for  the  use  of  Mrs.  Docker 
and  Mrs.  Peeples,  the  income  to  be  paid  to 
them,  and  the  principal  to  be  kept  for  their 
children;  and  that  the  trustee  was  to  sell  and 
convert  into  money  so  much  of  the  lands  as 
might  be  necessary  to  equalize  the  interest  of 
Mrs.  Docker  and  Mrs.  Peeples  with  the 
interest  of  M.  M.  Pool  and  Mrs.  Town- 
ahend  in  the  shares  of  said  bank  stock.  M. 
H.  Pool  and  Mrs.  Townshend  were  to  Join 
the  trustee  in  executing  the  deeds  to  the 
purchasers  of  the  lands.  When  sales  enough 
should  be  made  to  raise  the  amount  necessary 
to  equalize  the  interests  in  the  bank  stock,  M. 
M.  Pool  and  Mrs.  Townshend  were  to  convey 
the  residue  of  such  lands  to  the  trustee  when- 
ever requested  by  Mrs  Docker  and  Mrs  Peeples; 
and  the  trustee  was  to  hold  them,  or  to  sell 
them  and  invest  the  proceeds  as  provided  in 
the  agreement.  The  agreement  provides  for 
no  conveyance  to  the  trustee  of  the  lands  to  be 
•old.  The  title  remained  in  M.  M.  Pool  and 
Mrs.  Townshend  until  sales  enough  were 
effected  to  accomplish  the  equalization;  and  the 
trustee  was  a  mere  agent  to  make  the  sales. 
Fool  V.  P^ter,  68  111.  588. 

It  is  manifest  that,  bv  the  terms  of  the  agree- 
ment of  1871,  the  children  or  remaindermen 
were  mere  volunteers.  The  principle  is  well 
•ettled  that  a  court  of  equity  will  not  lend  its 
aid  to  establish  a  trust  at  the  instance  of  mere 
Yolunteers.  If  the  transaction  on  which  the 
voluntary  trust  is  attempted  to  be  established 
is  still  executory  or  incomplete,  the  court  will 
decline  all  interference  in  the  matter.  Where 
there  is  only  a  voluntary  agreement  for  Uie 
creation  of  a  trust,  a  court  of  equity  will  not 
regard  the  agreement  as  binding  so  long  as  it 
remains  executory.  An  executorv  trust  is  one 
which  is  not  fully  and  finally  declared,  but 
requires  some  01  her  act  or  acts  in  order  to  per- 
fect it  and  carry  out  the  intention  of  the  set* lor; 
while  an  executed  trust  is  one  fully  and  finally 
declared  by  the  person  creating  it,  so  that 
nothing  further  remains  to  be  done  in  order  to 
make  it  effectiva  Clarke  v.  Latt,  11  IlL  105; 
Badgley  v.  Votrain,  68  111.  25,  18  Am.  Rep.  541; 
Padjfieldw,  PadfiM,  68  UI.  210;  Bamwn  v.  Reed, 
186  111.  888;  27  Am.  &  Eng.  £nc.  Law,  p.  11. 

Before  an  executed  and  fully-created  trust 
could  arise,  under  the  agreement  of  1871,  in 
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favor  of  the  children  of  Mrs.  Docker  and  Mri. 
Peeples,  it  was  necessary  that  there  should  be 
transferred  or  conveyed  to  a  truMtee,  to  be 
thereafter  appointed  money  and  personal  prop- 
erty, and  the  proceeds  of  sales  of  land  there- 
after to  be  made.  To  constitute  a  valid  gift 
inter  vivo^,  possession  and  title  must  pass  to 
and  vest  in  the  donee,  or  in  a  trustee  for  the 
donee.  If  anything  remains  to  be  done  to 
complete  the  gift,  what  so  remains  to  be  done 
cannot  be  enforced,  as  it  is  based  upon  no  con- 
sideration; and,  when  the  gift  is  thus  incom- 
plete, there  is  a  l&eus  penitenticB,  and  the  gift 
may  be  revoked.  Where  the  alleged  gift  is  of 
a  legal  estate  capable  of  legal  conveyance  and 
no  conveyance  is  made,  the  ffift  is  revocable. 
Barnum  v.  Reed,  evpra;  WaSianu  v.  Gay,  73 
111.  415;  8  Am.  &Eng.  Ena  Law,  pp.  181S- 
1818;  Te^ord  v.  FaUon,  144  111.  611.  A  gift 
inter  nvoe  cannot  be  made  to  take  effect  in 
possession  in  future:  nor  will  equity  interpose 
to  perfect  a  defective  gift  or  voluntary  settle- 
ment made  without  consideration;  nor  can 
equity  convert  an  imperfect  eift  into  a  declara- 
tion of  trust  merely  on  account  of  that  imper- 
fection. Young  v.  Toung,  80  N.  T.  423.  In 
order  to  render  a  voluntary  settlement  valid 
and  effectual,  the  settlor  must  have  done  every- 
thing which,  according  to  the  nature  of  the 
property  comprised  In  the  settlement,  it  was 
necesfiarv  to  do  in  order  to  transfer  the  property 
and  make  the  settlement  binding  upon  him; 
and  such  a  settlement  may  be  effectual  by 
transferring  the  property  to  the  persons  for 
whom  he  intends  to  provide,  or  by  transferring 
it  to  a  trustee  for  the  purpose  of  the  settlement, 
or  by  declaring  that  he  himself  holds  it  in 
trust  for  those  purposes.  If  it  is  intended  to 
effectuate  the  settlement  by  one  of  these  modes, 
the  court  will  not  give  effect  to  it  by  applying 
another  of  them.  If  it  is  intend^  that  the 
settlement  shall  take  effect  by  transfer,  the 
court  will  not  hold  the  intended  transfer  to 
operate  as  a  declaration  of  trust,  because  it 
would  thereby  convert  an  imperfect  instrument 
into  a  perfect  trust.  Where  the  instrument 
contemplates  that  there  shall  be  a  transfer  of 
the  property  to  the  trustee,  the  relation  of 
trustee  and  eetiui  que  trust  does  not  arise  until 
such  transfer  is  made.  Until  then  the  person 
for  whose  benefit  the  voluntary  settlement  is 
made  takes  no  estate  in  the  pro|<erty,  and  can- 
not enforce  the  agreement  to  make  the  gift,  or 
compel  the  alienation  to  the  trustee.  Before 
the  alienation  to  the  trustee  the  gift  is  an  im- 
perfect one,  and  a  court  of  equity  will  not  in- 
terfere to  complete  it.  Milroy  v.  Lord^  A  De 
G.  P.  A.  J.  264;  Bridge  v.  Bridge,  16  Bcav. 
816;  Beech  v.  Keep,  18  Beav.  285;  Colyear  v. 
Countese  Mulgrate,  2  Keen,  82;  1  Yatzey,  Set- 
tlements of  Property,  pp.  98,  140,  143,  145; 
Jefferye  v.  Jefferye,  Craig  &  Ph.  188;  Re  I/At^ 
g^u,  L.  K.  15  Ch.  Div.  228. 

Now,  the  evident  purpose  of  the  agreement 
of  1871  was  that  the  interest  which  waa  to  go 
to  the  children  should  be  settled  upon  them  by 
a  transfer  of  the  property  10  a  trustee,  who  waa 
to  hold  it  upon  trust.  A  transfer  to  a  trustee 
was  that  particular  one  of  the  three  modes 
above  specified  by  which,  under  the  agreement 
of  1871,  the  settlement  upon  the  children  waa 
to  be  made  effectual.  Ii  cannot  be  held,  there- 
fore, that  it  can  bo  made  effectual  by  oonstru- 
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log  tbe  agreement  as  amouDting  to  a  declara- 
tion of  trust  by  tbe  signers  of  it.  A  complete 
▼oluDiary  trust  is  clearly  distinguisbable  from 
a  Yoluntary  contract  to  create  a  trust.  We  do 
not  think  tbat  it  was  tbe  intention  of  M.  M. 
Pool  and  Mrs.  Townsbend  to  constitute  tbem- 
eelves  trustees  of  tbe  fund  to  be  settled  upon 
tbe  remaindermen.  Tbeir  intention  was  tbat 
ibe  trust  should  be  Tested  in  tbe  trustee  to  be 
tbereafter  selected,  either  by  tbe  parties  or  by 
m  judge.  Until  tbe  property  was  transferred  to 
Bucb  trustee,  the  instrument,  so  far  as  tbe 
children  were  concerned,  was  an  imperfect  gift 
or  voluntary  settlement,  without  consideration, 
which  tbe  beneficiaries  tbemsclyes,  being  mere 
volunteers,  could  not  enforce  against  tbe 
settlors  or  signers  of  the  agreement,  and  which 
the  latter  were  at  libery  to  revoke  or  change. 
"When  two  persons,  for  valuable  consideration, 
between  themselves,  covenant  to  do  some  act 
for  tbe  benefit  of  a  mere  stranger,  that  stranger 
has  not  a  right  to  enforce  the  covenant  against 
tbe  two,  although  each  one  might  as  against 
the  of  her."  1  Vaizey ,  Settlements  of  Property, 
p.  143.  * 'Where  the  obligation  to  do  what 
ought  to  be  done  is  not  an  absolute  duty,  but 
only  an  obligation  arising  from  contract,  that 
which  ought  to  be  done  is  only  treated  as  done 
In  favor  of  some  person  entitled  to  enforce  tbe 
contract  against  the  person  liable  to  perform  it." 
Id.  p.  145.  Here  any  one  of  tbe  signers  of  tbe 
agreement  of  1871  could  insist  on  the  proposed 
transfer  of  tbe  property  to  tbe  trustee  in  order 
to  make  the  proposed  gift,  but  no  right  vested 
In  tbe  proposed  remaindermen  until  such  trans 
fer  was  made.  Whenever  any  part  of  the 
property  wasconveved  to  the  trustee  an  equita- 
ble estate  in  remainder  therein  vested  in  tbe 
children,  and  as  to  tbat  tbe  power  of  the  settlors 
to  make  a  change  by  contract  wids  gone.  As 
to  property  not  conveyed  to  tbe  trustee  the 
parties  were  at  liberty  to  make  a  new  contract. 

There  is  some  proof  tending  to  show  that 
the  400  sfanres  of  bank  stock  above  mentioned 
were  delivered  to  the  trustees  before  the  ex- 
ecution of  the  agreement  of  November  19, 1872. 
It  does  not  appear,  however,  tbat  there  was 
an  actual  transfer  of  the  stock  upon  the  books 
of  tbe  bank  prior  to  tbat  time.  In  Milroy  v. 
Lord,  supra ^  it  was  held  that  where  bank  shares 
were  transferable  only  by  entry  in  tbe  books 
of  tbe  bank,  and  no  such  transfer  was  made  to 
the  trustee  in  a  voluntary  settlement  like  that 
here  under  consideration,  the  gift  remained  un- 
completed and  imperfect.  But,  even  if  it  be 
conceded  that  400  shares  came  to  tbe  hands  of 
tbe  trustee  by  a  proper  transfer  before  the 
second  agreement  was  made,  we  understand 
tbat  no  loss  was  sustained  as  to  this  stock,  and 
that  no  default  in  relation  thereto  is  embraced 
in  tbe  amount  found  against  the  sureties  by  the 
decree  below. 

We  cannot  subscribe  to  tbe  theory  that  tbe 
agreement  of  1871  is  to  be  regarded  as  creating 
the  relation  of  vendor  and  vendee  between  the 
signers  of  tbat  agreement,  or  some  of  tbem, 
and  tbe  proposed  remaindermen,  and  tbat  a 
relation  of  trust  was  thereby  created,  upon  the 
theory  that,  in  equity,  the  vendors  are  trustees 
of  the  land  for  the  purchasers,  and  the  vendees 
are  trustees  of  tbe  purchase  money  for  tbe 
sellers.  The  doctrine  thus  invoked  has  no  ap- 
plication here,   for  tbe  reason,  among  other 
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reasons,  that  a  sale  implies  a  consideration, 
whereas  here  there  was  no  consideration  as  be- 
tween either  or  any  of  tbe  signers  and  the 
children. 

It  being  established  tbat  the  parties  to  tbe 
agreement  of  1871  had  the  power  to  change  it 
by  a  new  agreement,  both  as  to  tbeir  own  in- 
terest and  as  to  tbe  interests  therein  proposed 
to  be  vested,  through  a  trustee,  in  the  children 
of  Mrs.  Docker  aud  Mrs.  Peeples,  tbe  question 
again  recurs  whether  tbe  agreement  of  1873 
made  such  changes  in  tbat  of  1871  as  bad  the 
effect  of  releasing  the  sureties  on  the  bond. 

The  undertaking  of  a  surety  is  to  receive  a 
strict  interpretation.  Chicago  d  A.  B,  Co.  v. 
Eiggins,  58  111.  128.  He  is  not  to  be  held  be- 
yond the  precise  terms  of  his  contract.  His 
liability  is  ttricti$9imi  juri$,  and  cannot  be  ex- 
tended by  construction.  Where  the  term  of 
an  oflScer  is  for  a  definite  and  fixed  period,  the 
surety  is  only  liable  for  the  faithful  perform- 
ance of  bis  duties  during  that  period.  People 
V.  Tootriey,  122  III  808.  The  extent  of  his 
liability  must  be  embraced  in  the  obligation  or 
contract.  PhiUipi  v.  Singer  2ffg,  Co.  88  111. 
805.  If  a  creditor,  by  a  valid  and  binding 
agreement,  without  the  assent  of  tbe  surety, 
gives  further  time  for  payment  to  tbe  principal, 
the  surety  is  discharged  both  in  law  and  equity, 
whether  tbe  surety  is  thereby  actually  damni- 
fied or  not.  Dodgwn  v.  Hendenon^  118  111. 
860.  Where  a  party  gives  a  bond  with  sureties 
conditioned  for  bis  faithful  performance  of  a 
written  contract,  the  sureties  will  not  be  liable 
for  the  default  of  their  principal  to  perform 
any  dutv  or  obligation  arising  out  of  a  contract 
not  fairly  within  tbe  provisions  of  the  written 
contract  which  tbe  bond  was  given  to  secure. 
Burlington  Ine.  Co.  v.  Johnson,  120  111.  622. 
Sureties  have  a  right  to  prescribe  the  terms 
and  conditions  upon  which  they  wiU  assume  a 
responsibUity,  and  no  person  has  a  right  to 
change  those  terms.  Byan  v.  Shawneetoion, 
14  Dl.  22.  It  is  a  general  rule  tbat  any  agree- 
ment between  tbe  principal  and  the  party 
secured,  essentially  varying  tbe  terms  of  (he 
contract  by  which  the  surety  is  bound,  with- 
out tbe  consent  of  the  surety,  will  release  him 
from  responsibility.  2  Brandt,  Suretyship, 
§  878;  Gardiner  y.  Harback,  21  111.  129:  Trotter 
V.  Strong,  68  111.  272;  United  States  v.  Corwine, 
1  Bond,  C.  C.  839.  Fed.  Cas.  No.  14,871.  If 
tbe  duties  which  the  principal  is  to  perform 
are  varied  by  agreement  between  the  principal 
and  obligee  after  tbe  surety  for  tbe  conduct  of 
tbe  principal  has  become'bound,  such  surety 
will  generally  be  thereby  discharged.  Any 
dealiiii^s  between  the  principal  and  obligee 
amounting  to  a  departure  from  the  contract  by 
which  tbe  surety  is  bounds  and  materiallv 
varying  or  enlarging  his  liabilities  without  bu 
consent,  will  generally  opernte  to  discharge 
him.  The  same  result  will  follow,  as  a  general 
thing,  where  the  principal  acts  in  another  office 
or  capacity  from  tbat  designated  in  tbe  con- 
tract of  suretyship,  or  where  bis  reponsibilities 
in  the  same  ofSce  are  increased.  2  Brandt, 
Suretyship,  §§  893.  397;  People  v.  Seelye,  146 
111.  189;  24  Am.  &  £ng.  Enc.  Law,  p.  759. 

It  is  difficult  to  see  how  an  application  of 
these  well  settled  principles  to  tbe  facts  of 
this  case  can  lead  to  any  other  result  than  a 
discharge  of  the  sureties  upon  Potter's  bond. 
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1.  Xtumranoe'wiiiehifl  Invalid  brreasoD  of 

the  existenoe  of  valid  prior  Inauraooe  will  not 
defeat  the  prior  poli07  under  a  provision  ajKainst 
additional  insurance. 
9.  An  insurer  has  the  bnrdan  of  proTlni^ 
the  inTftlidity  of  the  insuranoe  became  of  ad- 
ditional insurance. 

(llaroh  2S,  1808u) 

APPEAL  bv  plaintiffs  from  a  ludnnent  of 
the  Circaft  Court  for  Harford  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  a  policy 
of  fire  insuranoe.    Bevened, 

The  facts  are  stated  in  the  opinion. 

Messrs,  8*  A.  WUliama  and  H.  J. 
^ewettt  Jr.,  for  appellants: 

Subsequent  iusuraoce,  to  avoid  prior  insur- 
ence,  must  be  valid. 

Jackson  v.  MassaehuseUs  Mut  R  Ins.  Oo.  28 
Pick.  418.  84  Am.  Dec.  60;  Clark  y.  New  Eng- 
land Mut.  F.  Ins,  Go.  6  Cush.  842,  58  Am. 
Dec.  44;  Barrett  v.  Union  Mut.  F.  Ins,  Co.  7 
Cush.  175;  Forbes  v.  Agawam  Mut.  F.  Ins, 
Co,  9  Cush.  470;  Hardy  v.  Union  Mut,  F.  Ins. 
Co,  4  Allen,  217;  Jackson  v.  Farmert^  Mut.  F, 
Ins,  Co.  5  Gray,  62;  Kimball  v.  Howard  F. 
Ins.  Co.  8  Gray,  88;  Thomas  v.  Builders^  Mut. 
F.  Ins.  Co,  119  Mass.  121,  20  Am.  Rep.  817; 
Wheeler  v.  Watertown  F,  Ins.  Co.  181  Mass.  1; 
Hughes  v.  Insurance  Co.  of  N.  A,  40  Neb. 
«26;  Stacey  v.  Franklin  F.  Ins,  Co,  2  Watts 
^  8.  606;  Hubbard  v.  Hartford  F,  Ins. 
Co,  88  Iowa,  825,  11  Am.  Rep.  126;  Behrensv. 
Oermania  F,  Ins.  Co.  64  Iowa,  19;  Phenixlns, 
Co.  V.  Lamar,  106  Ind.  518,  65  Am.  Rep.  764; 
Firtman*s  Ins.  Co.  v.  Holt,  86  Ohio  St.  189; 
iVetr  England  F,  db  M.  Ins.  Co.  v.  Sehettler, 
Z8  111.  166;  Oermania  F,  Ins.  Co,  v.  Klewer, 
129  HI.  699;  Gale  v.  Belknap  County  Ins,  Co. 
41  N.  H.  170;  Philbrookv.  New  England  Mut, 
F.  Ins.  Co.  87  Me.  187;  Eeyser  v.  Hartford  F, 
Ins,  Co.  66  Mich.  664;  Sehmck  v.  Mercer 
County  Mut.  F,  Ins,  Co,  24  N.  J.  L.  447; 
Donogh  v.  Farmers*  F,  Ins.  Co.  (Mich.)  62  N. 
W.  721;  Oee  v.  Cheshire  County  Mut.  F.  Ins. 
Co,  65  N.  H.  66;  Phtxnix  Ins,  Co.  v.  Copdand, 
86  Ala.  661,  4  L.  R.  A.  848. 

When  bv  the  acts  of  the  parties  the  subse- 
quent policv  was  treated  as  valid  and  the 
amount  of  loss  claimed  under  it  was  actually 
paid  by  the  second  company,  it  could  not  bar 
a  recovery  upon  the  prior  policy. 

Staeey  v.  Franklin  F,  Ins.  Co,,  Jackson  v. 
Massachusetts  Mut.  F,  Ins.  Co,,  Hardy  v. 
Union  Mut.  F,  Ins.  Co.,  PhiQyrook  v.  New 
England  MuL  F.  Ins.   Co.,  Gale  v.  Belknap 


CounUflns,  Co,,  Thomas  v.  BuUdent  Mui.  FL 
Ins.  Co.,  and  Hubbard  v.  Hartford  F.  Ins,  Co, 
supra;  Knight  v.  Eureka  Fdt  M.  Ins,  Co.  26 
Ohio  St.  664,  20  Am.  Rep.  778. 

The  rule  in  marine  insuranoe  is  that,  where 
a  policy  of  iosuranoe  contains  a  oonditioii  of 
avoidance  on  account  of  additional  or  overin- 
suranoe,  such  policy  is  not  avoided  bv  a  con- 
tract for  additional  insurance  when  that  con- 
tract is  shown  to  be  invalid. 

Dumas  v.  Jones,  4  Mass.  647;  Finney  ▼. 
Bedford  Commercial  Ins.  Co,  8  Met.  848,  41 
Am.  Deo.  616;  Grates  v.  BoUon  Marine  Ins. 
Co.  6  U.  S.  2  Cranch,  419,  2  L.  ed.  884;  Iauob 
V.  Jefferson  Ins.  Co.  6  Cow.  685;  Knight  ▼. 
Eureka  F,  db  M.  Ins.  Co.  supra. 

It  is  for  the  defendant  to  show  that  the  sab- 
sequent  policy  was  valid  and  legal,  effectual 
and  binding  upon  the  insurers. 

Thomas  v.  BuHdere  Mut.  F,  Int.  Co.  119 
Mass.  121,  20  Am.  Rep.  817. 

When  the  prior  policv  was  voidable,  bat 
was  not  avoid^,  then  it  is  vet  valid,  and  will 
invalidate  a  subsequent  policy. 

Carpenter  v.  Providence-  Washington  Ins.  Oo. 
41  U.  S.  16  Pet.  496,  10  L.  ed.  1044. 

When  the  subsequent  policy  was  voidable, 
and  is  avoided,  then  the  prior  policy  is  yel 
valid. 

David  V.  Hartford  Ins,  Co.  18  Iowa,  69; 
Hubbard  v.  Hartford  F.  Ins,  Co,  88  Iowa,  826. 
11  Am.  Rep.  126;  Bigler  v.  New  York  O.  Ine. 
Co.  20  Barb.  636,  22  N.  T.  402. 

It  is  the  general  rule  that  the  prior  policy 
shall  be  held  valid  and  the  subsequent  policy 
be  invalidated 

Guinn  v.  Phcmix  Ins,  Co,  (Tex.)  81  8.  W, 
666;  Phanixins,  Co.  v.  Copeland,e»A.\^Kl. 
4  L.  R.  A.  848;  Germania  F.  In*.  Go.  ▼. 
Klewer,  129  111.  699. 

Mr,  Georipe  L.  Vmm  Bibber*  for  ap- 
pellee: »^ 

If  the  first  policy  alone ^ contained  the  pro- 
hibitory clause  there  wouM  be  no  difficulty  in 
this  case,  for  all  the  courti  agree  that  subse- 
quent insurance  under  such  circumstancea 
would  be  a  clear  breach  of  the  first  contract 
and  would  relieve  it  from  liability. 

Jackson  v.  Maesaehusetts  Mut.  F,  Ine.  Co,  23 
Pick.  418. 

Overinsurance  offers  a  motive  or  inducement 
on  the  part  of  the  assured  to  destroy  the  in- 
sured property,  and  notice  enables  the  insurer 
to  determine  whether  it  is  willing  to  continue 
the  contract. 

Carpenter  v.  Providenee  Washington  Ins.  Co. 
41  U.  S.  16  Pet.  496, 10  L.  ed.  1044;  8impson 
V.  Pennsylvania  F.  Ins.  Co.  88  Pa.  260;  Bar- 
nard V.  National  F.  Ins.  Co.  27  Mo.  App.  26; 
Lackey  v.  Georgia  Home  Co.  42  Gsl  466. 

In  construing  contracts,  no  distinction  should 
be  made  between  insurance  and  any  other  con- 
tracts, and  when  parties  enter  into  contract! 
which  depend  for  their  validity  and  enforce- 
ment upon  the  fulfilment  of  prescribed  condl- 


NOCT.— In  nonneotlOD  wlthtbe  above  case,  which 
eo  extensively  reviews  the  authorities  as  to  the 
effect  of  Invalid  policies  of  Insurance  upon  prior 
policies  stipulating  against  other  Insurance,  see  also 
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Saville  V.  JBtna  Ins.  Go.  (Mont.)  8  L.  B.  A.  642,  and 
Beed  v.  Bquitable  F.  ft  M.  Ins.  Co.  (B.L)  18  U  B.  A. 
4M. 
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Uoos.  tbey  sbould  be  beld  to  tbe  exact  nature 
of  tbeir  en^gement. 

Sugg  V.  BurtfcTd  F.  Ins.  Co.  98  N.  C.  148; 
AUen  ▼.  German-American  Im.  Co,  138  N. 
Y.  6. 

ProcuriDi^  tbe  additioDal  instiraDce  rendered 
tbe  first  pobcy  void. 

Carpenter  y.  Providenee  Waehington  In  a,  Co, 
supra;  Bigler  v.  New  York  C.  Ins.  Co.  22  N. 
Y.  402;  Somerfleld  ▼.  StaU  Ins.  Co.  8  Lea,  647; 
Manhattan  Ine.  Co.  t.  Stein,  6  Busb,  662; 
Suggs  Y.  Literpoot  d  L.  d  G.  In$.  Co.  (Ky.)  9 
Ins.  L.  J.  667;  Campbell  y.  .^tna  Ins.  Co.  1 
Cocbran,  21  (KoYa  Scotia):  Gauthier  y.  Wa- 
terloo 2ns.  Co,  44  U.  C.  Q.  B.  490;  Lackey  y. 
Georgia  Same  Ins,  Co,  supra;  Stevenson  y. 
J^heenix  Ins.  Co.  88  Ky.  7. 

A  second  policy  is  not  yoM  by  reason  of  its 
containing  tbe  probibitory  clause  in  reference 
to  otber  insuraDce,  but  it  is  Yoidable  only  at 
tbe  option  of  tbe  insurer.  Tbis  rigbt  to  avoid 
tbe  policy  can  be  waived  by  tbe  insurer  and  tbe 
policy  is  a  valid  subsisting  obligation  until 
tbe  insurer  eitber  waives  it  or  declares  bis  in- 
tention to  waive  it.  Tbe  fact  tbat  it  ia  at  any 
time  a  contract  only  voidable,  and  not  void 
€ib  initio,  renders  it  sacb  a  policy  as  is  con- 
templated in  tbe  policy  sued  on  in  tbis  case, 
wben  it  speaks  of  subsequent  insurance. 

Atlantic  Ins,  Co.  v.  GoodaU,  86  N.  H.  828; 
Bubbard  v.  Hartford  F,  Ins,  Co.  88  Iowa,  826, 
11  Am.  Rep.  126;  Stevenson  v.  Phanix  Ins.  Co, 
9upra. 

Tbe  validity  of  a  policv  claimed  to  be  otber 
insurance  cannot  be  tried  in  a  suit  against  an- 
otber  company. 

Somerfield  v.  State  Ins.  Co.  8  Lea,  647,  41 
Am.  Rep.  662;  Gauthier  v.  Waterloo  Ins.  Co. 
supra. 

HcSherry*  Cb.  J.,  delivered  tbe  opinion 
of  tbe  court: 

Tbe  Mutual  Fire  Insurance  Company  in 
Harford  County  issiUBd  a  policy  of  insurance 
against  loss  by  fire  to  Mr.  J.  Tbomas  C.  Hop- 
kins in  Marcb,  1893.  Tbe  insured  premises 
were  subsequently  ^rcbased  bv  tbe  appellant 
Sweeting,  and  Mr.  Hopkins  assigned  tbe  policy 
to  bim.  In  October,  1894,  additional  insurance 
was  granted  by  tbe  same  underwriter  to  tbe 
appellant,  upon  tbe  same  premises.  Among 
tbe  terms  and  conditions  annexed  to,  and  form- 
ing a  part  of,  tbe  policy,  was  tbe  following: 
'*If  any  property  insured  bv  tbis  company  shall 
he  already  insured,  or  sball  be  bereafter  insured, 
by  any  otber  company  or  companies  or  in- 
dividual, or  otberwise,  such  insurance  or  insur- 
ances must  be  made  known  to  tbis  company, 
and  indorsed  on  tbe  policy,  or  otberwise 
acknowledged  in  writing,  or  otberwise  tbe 
policy  of  tbis  company  sball  be  void.*'  In 
November,  1894,  tbe  appellant  witbout  giving 
notice  to,  or  obtaining  tbe  consent  of,  tbe  Har- 
ford Insurance  Company,  and  witbout  dis- 
closing to  tbe  second  insurer  tbe  existence  of 
tbe  first  policy,  procured  a  policy,  for  the  same 
amount  of  insurance,  on  tbe  same  property, 
from  tbe  Farmers'  Fire  Insurance  Company  of 
York,  Pa.  In  the  policy  issued  by  tbis  last- 
named  company,  it  is  provided  and  declared 
'*tbat  this  companv  shall  not  be  liable  .  .  . 
for  loss  if  there  U  otber  prior  or  subsequent 
insurance,  whether  valid  or  otherwise,  without 
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the  written  consent  of  this  company."  It  is 
further  stipulated  tbat  "said  company  shall  in 
no  case  be  deemed  to  have  waived  a  full, 
literal,  and  strict  compliance  witb,  and  per- 
formance of,  each  and  every  of  tbe  terms,  pro- 
visions, conditions,  and  stipulations  in  tbis 
policy  contained,  and  hereto  annexed,  to  be 
performed  and  preserved  by  and  on  the  part  of 
tbe  insured,  .  .  .  unless  such  waiver  be 
expressed  and  manifested  in  writing  under  the 
signatures  of  tbe  president  and  secretary  of 
said  company."  On  March  11,  1896,  the 
dwelling  bouse  described  in  and  covered  by 
both  tbe  policies  was  destroyed  by  fire,  and  both 
of  tbe  underwriters  refused  to  pay  tbe  loss, — 
the  Harford  Company,  because  its  policy  was 
avoided,  according  to  its  contention,  by  the  sub- 
sequent insurance  procured  witbout  its  consent, 
and  tbe  York  Company  because  tbe  omission 
of  tbe  assured  to  disclose  the  fact  tbat  be  held 
a  policy  on  the  same  property  .in  the  Harford 
Company  invalidated  the  poucy  of  tbe  York 
Company,  issued  in  ignorance  of  tbe  antecedent 
outstanding  insurance  in  tbe  Harford  Company. 
Subsequently  tbis  suit  was  brought  against  tbe 
Harforid  Company  to  recover  on  the  policy 
issued  by  it,  that  policv  being  the  first  in  date 
and  delivery.  Upon  tne  trial  of  the  cause  one 
exception  was  reserved  which  brings  up  for 
review  the  rulings  of  the  trial  court  upon  tbe 
prayers  for  instructions  to  tbe  iury.  The 
verdict  and  judgment  were  entered  for  the  de- 
fendant, the  Harford  Company,  and  tbe  plain- 
tiffs have  appealed. 

All  of  the  plaintiffs'  prayers  were  rejected, 
and  all  of  the  defendant's  were  granted.  To- 
gether they  present  but  a  single  question;  and 
tbat  question,  though  one  of  much  interest  and 
importance,  has  not  heretofore  been  raised  in 
tbis  court  for  decision.  It  is  this:  Does  tbe 
fact  that  a  subsequent  policv  was  procured 
without  the  consent  of  the  first  underwriter 
sYoid  tbe  first  policv,  under  the  above-quoted 
conditions  contained  therein,  against  other  in- 
surance, when  tbe  second  policy  explicitlv 
declares  that  the  companv  which  issued  it  shall 
not  be  liable  for  loss  if  there  is  other  prior 
insurance,  whether  valid  or  not,  beld  on  tbe 
same  property,  without  the  written  consent  of 
tbe  second  insurer?  There  is  a  wide  diversity 
of  opinion  on  tbis  question  in  tbe  various  courts 
of  this  country.  The  doctrine  laid  down  by 
the  highest  tribunals  of  Massachusetts,  Pennsyl- 
vania, and  other  states  is  tbat  the  subsequent 
insurance  being  invalid  at  tbe  time  of  loss,  by 
reason  of  the  hreach  of  condition  therein,  tbe 
prior  insurance  is  good,  and  the  first  under- 
writer is  linble  on  tbe  policy  issued  by  it. 
Thomas  Y.  Builden^  Mut.  F,  Ins,  Co.  119  Mass. 
121,  20  Am.  Rep.  817;  Alliton  v.  Phanix  Ins. 
Co,  8  DUl.  480,  Fed.  Cas.  No.  252;  Fireman's 
Ins.  Co.  v.  EdU,  35  Ohio  St.  189;  Knight  v. 
Eureka  F.  A  M,  Ins.  Co.  26  Ohio  St.  664,  20 
Am.  Rep.  778;  Staeey  v.  Franklin  F.  Ins,  Co. 
2  Watts  &  S.  606;  Jackstm  v.  MassachvsetU 
Mut.  F,  Ins,  Co,  28  Pick.  418.  84  Am.  Dec. 
69;  (^rk  y.  New  England  Mut.  F.  Ins.  Co.  6 
Cush.  842,  68  Am.  I)ec.  44;  Hardy  v.  Union 
Mut.  F.  Ins.  Co.  4  AUen,  217;  Philbrook  v.  Neis 
England  Mut.  F.  Ins.  Co.  87  Me.  187;  Lindley 
v.  Union  Farmers^  Mut,  F.  Ins,  Co,  65  Me.  868. 
20  Am.  Rep.  701;  Gale  v.  Belknap  County  Ins, 
Co.  41  N.  H.  170;  Gee  v.  Cheshire  County  Mut 
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F,  In$,  Co,  55  N.  H.  66;  Jersey  City  Ine,  Co. 
V.  Nichol  85  N.  J.  Eq.  291,  40  Am.  Rep.  625; 
Sehenek  ▼.  Mercer  County  Mut,  F,  Ins.  Co,  24 
K.  J.  L.  447;  Rieirig  Sun  Ins,  Go,  v.  Slavgliter, 
20  Ind.  620;  May,  Ids.  g  864. 

On  the  other  hand,  it  has  been  held  else- 
where that  a  subsequent  policy,  whether  legally 
enforceable  or  not,  or  whether  voidable  on  its 
face,  or  voidable  for  extrinsic  matter,  works  a 
forfeiture  of  the  prior  policy.  Carpenter  ▼. 
Providence  Washington  Ins,  Co,  41  U.  8.  16 
Pet.  405,  10  L.  ed.  1044;  Allen  y.  Merchantif 
Mut  Ins.  Go.  80  La.  Ann.  1886.  81  Am.  Rep. 
248;  Somerfldd  t.  State  Ins.  Co.  8  Lea,  547; 
Funke  v.  Minnesota  Farmers'  Mut,  F.  Ins.  Co, 
29  Minn.  847,  48  Am.  Rep.  216;  Lackey  ▼. 
Georgia  Home  Ins,  Co.  42  Ga.  456;  BigUr  y. 
New  York  C,  Ins.  Go.  22  N.  Y.  402;  May,  Ins. 
§864. 

There  is  still  an  intermediate  view,  taken  by 
the  supreme  court  of  Iowa  in  the  case  of  Huh- 
hard  V.  Hartford  F.  Ins.  Go.  83  Iowa.  826.  to 
the  effect  that  the  question  of  the  validity  of 
the  prior  policy  turns  upon  whether  the  sub- 
sequent policy  has  in  fact  been  avoided.  If 
the  second  policy  is  recognized  by  the  insurer 
issuins:  it  to  be  a  valid  policy,  any  breach  of 
conditions  being  waived,  this  makes  it  a  valid 
insurance,  and  avoids  the  first  policy;  but,  if 
the  subsequent  policy  has  been  rescinded  for 
condition  broken,  there  is  no  other  insurance, 
so  as  to  invalidate  the  prior  policy.  The 
obvious  and  insuperable  objection  to  this  latter 
view  lies  in  the  fact  that  it  makes  the  validity 
of  the  contract  between  the  parties  under  the 
first  policy  depend,  not  upon  their  own  agree- 
ment, nor  the  effect  of  that  agreement,  nor 
upon  their  own  acts,  nor  the  acts  of  either  of 
them,  butnpon  what  another  person  (thesecond 
underwriter),  a  stranger  to  the  first  contract, 
may  voluntarily  do  wirh  respect  to  affirming  or 
repudiating  a  totally  different  and  distinct  con- 
tract of  insurance,  without  the  slightest  refer- 
ence to  any  judicial  inquiry  as  to  the  validity 
or  invalidity  of  the  second  policy,  or  its  result- 
ant legal  c&ect  upon  the  first.  Now,  as  the 
parties  to  the  first  policy  of  insurance  have,  by 
the  unequivocal  terms  employed  in  their  con- 
tract, declared  that,  if  the  property  insured 
should  be  thereafter  insured  by  any  other  com- 
pany, the  first  policy  should  be  void,  unless  the 
second  insurance  were  made  known  to  the  first 
insurer,  and  were  indorsed  on  the  policy  writ- 
ten by  it,  or  were  otherwise  acknowledged 
and  assented  to  by  it  in  writing,  and  as  the 
manifest  object  and  design  of  such  a  provision 
were  to  guard  against  the  dangers  supposed  to 
be  incident  to  a  double  or  an  over  insurance, 
the  natural  and  reasonable  interpretation  of 
this  forfeiting  condition  would,  aside  from  ad- 
judged cases,  seem  to  prohibit  a  second  valid 
insurance,  and  not  a  mere  ineffectual  attempt 
fo  procure  additional  insurance.  The  two 
things  are  not  identical.  "Other  insurance" 
does  not  mean  a  void  policy,  which  obviously 
affords  no  insurance  at  all.  Nor  does  it  mean 
a  policy  which  may,  at  the  option  of  the  under- 
writer, be  canceled:  for  that  is,  at  best,  but 
conditional  insurance.  But  it  means  a  bind- 
ing, available  insurance,— one  upon  which  the 
insured  can  rely  for  protection  in  case  of  loss, 
and  which  he  can  enforce  by  law,  and  which 
cannot  be  repudiated  with  impunity  at  the 
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arbitrary  election  of  the  insurer.    If  the  under- 
writer contemplated   something  else  than   a. 
valid  insurance  under  a  second  policy,  it  should 
have  been  expressed  in  plain  and  unambiguoas- 
languaee,  as  was  done  by  the  York  Company. 
Upon  the  face  of  the  tatter's  policy,  it  was  ex- 
pressly declared  that  the  policy  would  be  void 
if  other  insurance  existed  or  were  procured., 
even  thoug|i  the  other  insurance  were  itself  in- 
valid.    And  such  a  provision  has  been  recog- 
nized as  effectual.     Liverpool,  L.  dO.  Ins.  Co. 
V.  Verdier,  85  Mich.  896;  BigUr  v.  Neto  TorJt 
C  Ins.  Co.  eupra.    A  second  policy  which,  bj^ 
its  own  terms,  is  void  for  any  cause,  is  not  an 
insurance  at  all;  and  this  is  equally  true  whether 
the  invalidity  is  apparent  on  the  face  of  the 
policy  itself,  or  is  made  to  appear  by  evidence 
aliunde  the  policy.    It  is  not  the  method  by 
which  the  invalidity  of  the  second  policy  may 
be  shown  that  determines  whether  it  does  or 
does  not  create  a  liability  on  the  part  of  the 
underwriter  who  issues  it,  and  therefore  does- 
or  does  not  constitute  a  breach  of  the  condition 
in  the  first  policy  against  further  insurance; 
but  it  is  the  fact  that  the  second  policy  is  valid 
and  binding  that  alone  fixes  upon  its  under- 
writer a  liability,  and  accordingly  determines 
whether,  in  this  respect,  the  condition  against 
other  insurance  set  forth  in  the  first  policy  has 
been  violated  or  not    Hence  the  inquiry  is  not 
as  to  bow  the  invalidity  of  the  second  policy 
may  be  shown,  but  as  to  whether  it  is  invalid. 
The  parties  to  it  themselves  stipulate  in  it  that 
it  shall  be  void  if  there  exists,  at  the  time  of 
its  issue,  undisclosed  insurance  in  some  other 
company,   whether  that  prior  insurance   be 
valid  or  not.     If  such  insurance,   valid  or 
invalid,  does  exist,  then  by  the  explicit  term» 
of  the  contract,  the  second  policy  is  void,  and 
not  merely  voidable.     Such  is  the  distinct 
agreement  of  the  parties  themselves,  and  sucU 
is  the  character  or  status  which  they  themselvea 
have  given  to  the  second  policy.    To  ascribe 
to  the  second  policy.  whidrUie  parties  in  direct 
terms  declare  shall  be  voiouf  prior  undisclosed 
insurance  exists,  the  effect  of  annulling  an 
antecedent  policy  not  onUr'ignores  the  agree- 
ment that  stamps  it  as  inyalid.  but  involves 
the  incongruity  of  treatiug  the  second  policy 
as  at  one  and  the  same  time  a  subsisting, 
binding  contract,  for  the  purpose  of  avoiding 
the  first  policy,  and  a  nugatory  policy  in  re- 
spect to  indemnifying  the  assui^.     It  cannot 
be  both  valid  and  invalid,  nor  can  it  be  valid 
for  one  purpose  and  invalid  for  another.    If 
valid  at  all,  it  annuls  the  prior  policy,  precisely 
because  it  is  valid;  but,  to  be  valid  fbr  any  pur- 
pose, its  explicit  terms,  declaring  it  invalid, 
must  be  deliberately  disregarded.    If,  then,  it* 
provisions  be  given  the  e&ct  which  the  parties 
to  it  intended  they  should  have,  it  is  void,  and 
not  merely  voidable,  the  moment  the  condition 
arises  upon  the  occurrence  of  which  the  parties 
have  declared  it  shall  be  invalid.    And,  if  thua 
invalid,  it  obviously  does  not  create  other  in- 
surance, within  the  prohibition  contained  in 
the  first  policy.    It  would  then  be  nothing 
more  than  an  attempt  to  secure  other  insurance. 
An  ineffectual  attempt  to  secure  insurance  i» 
confessedly  no  insurance:  and  a  policy  which, 
in  terms,  declares  its  own  invalidity  in  the 
event  of  their  being  prior  undisclosed  insurance 
on  the  same  property,  is  a  policy  which,  1^ 
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-Che  agreemeDt  of  the  parties  to  it,  has  never 
t^ecome  blDdiof?,  if  the  prior  insurance  did  exist, 
4U]d  consequently  it  grants  no  additional  or 
other  insurance  whatever.  And  if  it  grants  no 
4idditional  or  other  insurance,  and  is,  for  the 
reason  stated,  and  by  the  stipulation  of  the 
parties,  a  mere  nullity,  its  issue  by  the  insurer, 
«nd  its  acceptance  bv  the  insured,  cannot  in- 
Talidate  antecedent  insurance,  which,  by  ex- 
press provisions  contained  in  the  prior  policy, 
is  only  to  be  avoided  when  subsequent  undis- 
-closed  insurance  is  obtained.  Qiving  to  the 
words  of  the  contract  of  insurance  set  forth  in 
the  first  policy  their  obvious  meaning,  and 
bearing  in  mind  that  they  do  not,  as  those  used 
in  the  second  policy,  relate  to,  or  specifically 
-designate,  invalid  insurance,  the  only  tenable 
<x>nclusion  is  that  the  intention  of  both  the  con- 
tracting parties  was  to  strike  down  the  first 
I>olicy  only  on  the  condition  that  the  second  was 
valid  and  binding.  And  this  is  the  conclusion 
reached  by  the  best-considered  cases.  If  the 
''other  insurance"  does  not  mean  such  a  con- 
tract of  insurance  as  is  legally  enforceable, 
then  no  certain*  test  can  be  applied,  and  we 
Abandon  all  legal  guides.  "The  sound  conclu- 
sion would  seem  to  be  that  in  cases  like  that  at 
bar  the  'other  insurance'  must  be  legal  insur- 
ance, and  that  the  true  issue  is  whether  the 
policv,  not  on  its  face,  but  on  all  the  facta 
legally  in  evidence,  was  binding  upon  the  in- 
surer.'  DahXberg  v.  8t.  LouU  MuU  F,  dt  M. 
Ins.  Co.  6  Mo.  App.  126. 

The  leading  case  relied  on  to  support  the 
opposite  doctrine  is  Carpenter  v.  Pravidenee 
WaMngtan  Ins,  Go.  41  U.  S.  16  Pet.  496.  10 
Xi.  ed.  1044.  In  commenting  on  this  case, 
Judge  Dillon,  in  AUison  v.  Phanix  Ins,  Co, 
:d  Dill.  484,  Fed.  Cas.  No.  252,  remarks:  <'The 
general,  but  not  uniform,  opinion  of  the  court, 
18  that,  to  avoid  the  first  policy  the  second 
policy  must  be  valid,  that  it  must  constitute  an 
•effectual  insurance;  aj^d  we  are  inclined  to  so 
iiold,  if  this  can  be  done  consistently  with 
Carpenter  v.  Provielihee  Was/iington  Ins.  Co, 
supra.  The  case  last  cited  has  been  subjected 
to  much  criticism.  (Bee  Clark  v.  New  England 
Jiut,  F,  Ins.  Co.  6  Cush.  842,  58  Am.  Dec.  44; 
Mubbard  v.  Hartford  F,  Ins.  Co.  83  Iowa,  826; 
M8y,'Ins.  g  865,  and  the  authorities  there  col- 
lected.) And  it  may  be  conceded  that,  though 
not  unsupported  it  does  not,  at  least  in  lis 
reasoning,  accord  with  the  prevailing  view. 
.  .  .  That  case  holds  that  the  company 
which  issued  the  second  policy  (the  Providence 
Company)  was  entitled  to  notice  of  the  prior 
insurance  In  the  American  Company,  though 
ihe  policy  in  that  company  had  been  'procured 
by  misrepresentation  of  material  facts,  and  the 
reason  given  (which  has  been  criticised,  and  its 
-soundness  denied)  Is  that  such  a  policy  is  not 
^to  be  treated,  in  the  sense  of  the  law,  as  utterly 
void  ah  initio,  but  merely  voidable,  and  as  one 
that  may  be  avoided  by  the  underwriters  upon 
the  proof  of  the  facts,  but  until  so  avoided,  to 
^  treated  for  all  practical  purposes  as  a  sub- 
«isting  policy.'"  Carpenter^s  Case  was  de- 
cided by  the  supreme  court  in  1842.  and  the 
opinion  of  the  court  was  delivered  by  Mr. 
Justice  Story.  Carpenter  was  denied  a  re- 
-coveiy  on  the  Providence  policy— the  second 
4n  order  of  time — ^becsuse  when  it  was  issued 
ihe  insured  held  a  prior  policy  in  the  Amer- 
^  L.  U.  A. 


lean  Company,  which  fact  was  not  communi- 
cated to  the  second  underwriter;  and  it  was 
insisted  that,  under  the  condition  in  the  Provi- 
dence policy  against  prior  insurance,  the  pol- 
icy sued  on  was  avoided.    But  it  was  replied 
that  the  American  policy  had  been  procured 
by  misrepresentation  of  material   facts,  and 
was  therefore  void,  and,  if   void,  that  it  did 
not  constitute  a  prior  Insurance  which  would 
invalidate  the  second  policy.    This  position 
the  supreme  court  repudiated,  upon  the  dis- 
tinct ground  that  the  American  policy  was 
not  void,  but  only  voidable*  and  until  it  was 
avoided  it  was  to  be  treated  as  a  subsisting 
policy.    Now,  singularly  enough,  in  1889  the 
same  plaintiff,  Carpenter,  brought  suit  on  the 
American  policy,  and  the  case  was  decided  by 
Mr.  Justice   Story.     Carpenter  v.  American 
Ins,  Co,  1  Story,  C.  C.  67.  Fed.    Cas.    No. 
2,428.    In  <;ourse  of  the  opinion  delivered  by 
him,  he  said:    '*We  are  clearly  of  opinion  that 
the  policy  in  this  case,  having  been  obtained 
upon  a  misrepresentation  of  material  facts,  ia 
utterly  void."    Thus  in  a  suit  on  the  Ameri- 
can policy  Mr.  Jusfice  Story  pronounced  that 
policy  **utter]y  void,"  while,  in  a  subsequent 
suit  on  the  Providence  policy,  he  declared  the 
latter  invalid  because  the  American  policy  was 
not  void,  but  voidable.    Carpenter  was  not  al- 
lowed to  recover  on  the  first  policy  because  it 
was  held  to  be  utterly  void  by  reason  of  mis- 
representations.   He  was  not  permitted  to  re- 
cover on  the  second  because  that  one  was  held 
to  be  void  by  reason  of  the  first  one  being  only 
voidable,  which  made  it,  though  antecedently 
annulled,  a  subsisting,  outstanding  prior  in- 
surance.    Clark  V.  JSew  England  Mut,  F,  Ins. 
Co.  supra,    Obviouslv,  one  or   the  other  of 
these  conflicting  decisions  must  be  wrong.    If 
the  second  policy  was  void,  as  held  in  Carpen- 
ter V.  Providence  Wasfiington  Ins.  Co,  41  U.  S. 
16  Pet.  406,  10  L.  ed.  1044,  because  procured 
while  there  was  an  earlier  outstanding  insur- 
ance in  existence  when  it  v  a )  obtained,  then, 
manifestly,  the  earlier  outs  anding  policy  was 
not  void  when  written,  because,  if  void  then,  it 
would  have  been  void  always,  and  would  have 
granted    no   insurance  at   all,  and  therefore 
would  have  been  no    breach  of   the  second 
policy's  condition  against  prior  undisclosed  in- 
surance, and  would,  consequently,  not  have 
invalidated  the  second  policy.    That  the  first 
policy  was  declared  in  the  suit  on  the  second 
policy  not  to  be  void  is  perfectly  apparent,  be- 
cause the  court  explicitly  determined  that  it 
was  only  voidable,  and,  being  only  voidable, 
was   binding  until  repudiate  by  its  under- 
writer.   But  it  could  not  be  merely  voidable  in 
1842.    If  in  fact  It  had  been  not  only  therefore 
repudiated   by  its   underwriter,  but,  besides 
this,  bad  been    previously  adjudicated    by  a 
court  of  competent  jurisdiction  to  be  utterly 
void  on  account  of  material  misrepresentations 
made  by  the  assured  at  the  time  it  was  issued. 
In  1880  this  first  policy  had  actually  been  de- 
clared utterly  void,  and  not  merely  voidable. 
That  decision  has  never  been  reversed,  and 
was  in  effect  when,  in  1842,  the  second  policy 
was  held  invalid  because  the  first,  which  bad 
been    previously   declared    utterly  void,  was 
then  treated  as  only  voidable.    If  the  first  was 
void  in  1889,  it  was  equally  void  in  1842;  and, 
if  void  at  all,  a  subsequent  decision  founded 
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on  tbe  aMumpUon  that  the  first  policy  was 
siixlply  voidable  and  not  void, — thongb  it  had 
been  solemnly  pronounced  not  voidable,  but 
utterly  void, — was  incontestably  based  upon  a 
mistsKen  and  indefensible  premise,  and  is,  of 
necessity,  untenable.  This  is  inevitable;  for, 
if  the  second  policy  was  void  simply  because 
the  first  was  but  voidable,  then  if  tne  first  was 
really  void  the  second  must  have  been  valid. 
As  toe  first  had  been  pronounced  void  in  1889, 
it  could  no  lonffer  be  treated  as  only  voidable, 
and  it  ought  therefore,  in  1842,  to  have  been 
held  as  furoishicg  no  ground  for  questioning 
the  validity  of  the  second.  Either  tiiis  is  so, 
or  the  prior  decision  striking  down  the  first 
policy,  was  wholly  wrong,  and  that  policy  was 
not  void.  Apart,  then,  from  the  criticism 
upon  the  reasoning  of  the  Carpenter  Case  al- 
luded to  by  Judge  Dillon,  the  decision  itself 
is  open  to  the  senous  objection  that  it  rests 
upon  a  palpable  enor  as  to  the  status  of  tbe 
first  policy. 

But  it  is  insisted  that  by  a  second  policy  on 
the  same  property,  effected  without  notice  to, 
or  the  assent  of,  the  first  underwriter,  tbe  in- 
surer may  believe  he  has  obtained  an  overin- 
surance,  whereby  the  temptation  to  careless- 
ness, if  not  to  incendiarism,  on  his  part,  will 
be  greatly  increased;  to  the  prejudice  and 
probable  loss  of  tbe  insurer;  and,  to  use  tbe 
languafre  employed  in  Phomiz  Ins.  Co,  v.  La- 
mar^ 106  Ind.  615,  if  a  recovery'be  allowed  on 
the  first  policy,  it  ''affords  the  opportunity  for 
the  anomalous  spectacle  of  an  insured  avoid 
ing  the  effect  of  apparent  overinsurance,  and 
compelling  payment  of  one  policy  by  exhibitr 
ing  his  own  turpitude  in  obtaining  another." 
But  the  obvious  vice  of  this  position  consists  in 
its  assumption,  without  proof,  that  the  assured 
has  actea  in  bad  faith,  and  necessadly  has 
been  guilty  of  fraud,  in  securing  the  second 
insurance.  There  is  no  warrant  in  the  law  for 
making  such  an  assumption  in  the  absence  of 
evidence  (FiremarCs  Iru,  Co.  y.  Holt^  85  Ohio 
St.  102),  or  for  its  acceptation  as  a  universal 
and  unvarying  rule.  It  is  entirely  possibie, — 
first,  that  two  policies  on  the  same  property, 
in  the  hands  of  the  same  individual,  will  not 
in  fact  create  an  overinsurance;  secondly,  that 
the  assured  may  not  believe  that  the  two  poli- 
cies create  an  overinsurance,  even  if  in  fact 
they  do;  thirdly,  that  tbe  second  may  have 
been  procured  with  a  view  of  discontinuing 
the  first,  while  the  loss  intervenes  before  the 
actual  cancelation  of  the  earlier  one;  and 
fourthly,  that,  though  legally  chargeable  with 
notice  of  the  prohibition  against  other  insur- 
ance, the  assured  may  be  in  reality  ignorant  of 
its  terms,  and  may  with  a  view  to  secure  addi- 
tional indemnity,  while  in  absolute  good  faith, 
procure  the  subsequent  policy.  In  any  one  of 
these  contingencies  it  would  be  going  beyond 
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a  legitimate  presumption  to  bold  inezorabiy 
that  fraud  or  turpitude  tainted  the  conduct  oif 
the  assured. 

Nor  is  there  any  substance  in  the  objection 
that  an  inquiry  into  the  validity  of  the  second 
policy,  in  a  suit  on  the  first  one,  opens  up  an 
investigation  of  a  contract  between  other  par- 
ties which  is  wholly  collateral  to  the  iasue  on 
trial.  The  first  policy  is  valid  unless  the  de- 
fendant establishes  its  invalidity  by  reason  of 
some  breach  of  a  material  condition,  and  the 
burden  is  on  the  defendant  to  show  that  there 
is  a  second  insurance  which  invalidates  tbe 
first;  that  is,  that  there  is  a  second  valid  insur- 
ance. Hence  the  validity  of  such  second 
policy  is,  in  the  very  nature  of  the  case,  essen- 
tially and  directly  put  in  issue.  That  a  policy 
of  later  date  was  issued  is,  of  itself,  not  suffi- 
cient. It  must  be  a  i>olicy  which  grants 
further  insurance,  and  it  can  only  grant 
further  or  other  insurance  in  the  event  that  it 
is  valid.  Similar  inquiries  are  frequently  in- 
volved. Thus,  where  a  first  policy  prohifiited 
any  increase  of  risk,  and  the  insured  increased 
the  risk  by  erecting  a  building  connecting  bis 
house  and  bam,  it  was  held  mat  the  first  pol- 
icy, beinsT  at  an  end,  and  of  no  effect,  by  rea- 
son of  this  breach  of  one  of  its  conditions,  did 
not  avoid  the  second  policy.  The  inquiry  to 
ascertain  whether  tbe  first  policy  was  legally 
at  an  end  was  gone  into  in  a  suit  on  the  second 
policy,  and  a  recovery  on  the  latter  was  sus- 
tained because  the  former  was  shown  to  be  no 
longer  in  force.  Jaekeon  v.  Farmenf  Mut.  F, 
In».  Co.  6  Gray,  52.  Precisely  tbe  same  prin- 
ciple would  permit  the  insured  to  show  the  in- 
validity of  a  second  policy  in  his  suit  on  tbe 
first.  In  each  instance  he  would  merely  prove 
a  fact  upon  the  existence  of  which  the  validity 
of  the  contract  which  he  seeks  to  enforce  de- 
pends. By  the  terms  of  the  York  Company's 
policy,  no  waiver  of  any  of  its  conditions  can 
be  shown  unless  such  wsftyer  was  iodorsed  in 
writing  on  the  policy.  Cfenfesaedly  there  was 
no  waiver  of  any  kind  wrmin  thereon.  Upon 
its  face,  then.  It  containra.  an  unwaived  and 
effective  condition  y^A^ii^^g  it  for  prior  undis- 
closed insurance  in  some  qtber  company.  The 
prior  insurance  was  shown,— the  policy  secur- 
ing it  was  the  cause  of  action  in  the  suit  on 
trial, — and  the  second  policy  was  consequently 
void.  Being  void,  it  created  no  other  insur- 
ance at  all,  and  therefore  did  not  impair  the 
validity  of  tbe  first  policy.  It  results  from  the 
views  we  have  expressed  that  there  was  error 
in  the  ruling  which  granted  the  defendant's 

grayers  and  rejected  those  of  the  plaintiffs. 
iecause  of  this  error  the  judgment  must  be  re- 
versed, and  a  new  trial  must  oe  awarded. 

Judgment  reversed^  with  costi  above  and  below, 
and  new  trial  awarded. 


Bamrt  t.  Atwatsb. 
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Royal  M.  BASSETT  et  aL,  AppU., 

V. 

WUlUm  a  AT  WATER  «l  al 

fll6  Oonn.  868.) 

1.  Iftaadftmiu  m»7  properly  imiia  to 
compel  the  ollleera  of  »  eorporatlon  to 
eaU  »  speelfll  mootliiir  of  the  stock- 
holdere  wtaeo  requested  la  aooordanoe  with  the 
liroTlBlODS  of  the  by-lawi  If  «  statute  presciihee 
the  mode  for  calling  suoh  meetings,  siuoe  tbe 

r  statute  thereby  makt«  It  the  Imperative  duty  to 
ffive  the  presoribed  notioe  when  properly  re- 
quested. 

9.  That  reftisal  to  eall »  meetliif^  of  the 
etoekholdera  of  a  oorporatlon  does  not  work 
a  pnbilo  wrong  Is  not  suiBclent  to  defeat  tbe  is- 
suance of  a  mandamus  to  compel  the  oiBcers  to 
do 


8«  The  obligation  impoeed  by  the  by- 
Ijtire  of  a  fsorporation  upon  Its  ofltcers  are 
not  such  as  rest  wboUy  upon  contract  for  breach 
of  which  thereto  an  adequate  lemil  remedy  whicb 
will  prevent  the  issuanoe  of  a  writ  of  mandamus 
to  compel  compliance  with  them. 

(January  8, 1806.) 

APPEAL  by  plaintifF  from  a  Judgment  of 
the  SupenoT  Court  for  New  Haven  County 
in  favor  of  defendant  in  a  mandamus  prooeedf- 
ing  to  compel  the  calling  of  a  meeting  of  the 


stockholders  of  the  Derby  Rubber  Company* 

The  facts  are  stated  Id  the  opinion. 

Meitgn,  Edwin  B.  Oager  and  WlUiaaa 
8.  Downs*  for  appellants: 

When  by-laws  are  made  in  pursuance  of  the 
legislative  authority,  expressly  or  impliedly 
granted,  the  by-laws  themselves  huve  the  force 
and  the  effect  of  a  public  statute;  for  they  are 
binding  upon  the  corporation,  binding  upon 
the  officers  and  stockholders,  binding  upou 
those  dealing  with  the  corporation. 

Cummingi  v.  T9V6tter,  48  Me.  192;  MeDcrmott 
y.  Metropolitan  Foliee  But.  85  Barb.  685; 
Brick  Pretby,  ChurehT. New  York,  5  Cow.  540; 
Stuyvetant  v.  New  York,  7  Cow.  691;  Etane  v. 
Osgood,  18  Me.  318;  Potter,  Corp  §§  72,  75; 
Brent  v.  Bank  qf  Washington,  85  U.  8.  10  Pet. 
615, 9L.  ed.  655;  1  Morawetz,  Priv.  Corp.  §491; 
Cook,  Stock  &  Stockholders,  g  598. 

Mandamus  is  not  now  restricted  to  public 
officials. 

Oilman  v.  BaineU,  83  Conn.  298:  Waird  v. 
OriMoldtiUe  Mfg,  Co.  16  Conn.  598;  Fuller 
V.  Aeademic  School,  6  Conn.  582;  Brainard  v. 
Staub,  61  Conn.  570;  American  Railway- Frog 
Co.  V.  Haven,  101  Mass.  898,  8  Am.  Rep.  877; 
Com.,  Sellers,  v.  Phanixiron  Co.  105  Pa.  Ill, 
51  Am.  Rep.  184;  Foster  v.  White,  86  Ala.  469; 
State,  Rosenjeld,  v.  Einstein,  46  N.  J.  L. 
479;  Xindley,  Partn.  §  1087;  Spelling,  Extraor- 
dinary Relief,  §§  1864.  1865. 


Nora.— Ifafidamiis  Co  enforce  prooieion  of  by4awa  | 

of  eorftoratUm, 

The  cases  in  which  mandamus  has  actually  Issued 
to  enforce  by-laws  of  a  corporation  are  very  few, 
hut  there  does  not  appear  to  he  any  decision  deny- 
imr  tbe  power  of  the  court  to  use  mandamus  for 
suoh  a  purpose  if  it  heopmes  necessary  to  do  so. 

There  are  several  cjMpses  of  oases  involving  the 
Internal  manacementpf  oorporations,  which  more 
or  less  direotly  affect  t&e  enforcement  of  by-laws. 
In  which  mandamus  uijs  been  used,  but  In  none  of 
them  did  the  decision  rom  squarely  upon  tbe  right 
to  use  the  writ  to  enfohse  the  by-law. 

There  are  decisions  concerning  the  right  to  issue 
the  writ  to  compel  the  issuing  or  transfer  of  cor- 
porate stock,  but  some  of  these  cases  involve  prin- 
eiples  other  than  the  enforcement  of  by-laws,  and 
are  therefore  reserved  for  an  mdependent  note, 
although  some  of  them  are  collected  in  a  note  to 
Bumsville  Tump.  Oa  v.  State,  HcGalla  (Ind.)  8  K 
IL  A.  S66i. 

Decisions  as  to  the  use  of  the  writ  have  also  been 
made  in  regard  to  the  reinstatement  of  members 
who  have  been  expelled  from  a  corporation' 
These  oases  do  not  alone  involve  the  question  of  the 
enforcement  of  by-laws  and  are  therefore  also 
omitted.  Some  of  them  may  be  found  collected  in 
a  noU  to  Oom.,  Burt,  v.  Union  League  (Pa.)  S  L.  K. 
▲.19& 

It  may  be  stated,  however,  that  It  has  been  de- 
cided that  when  the  action  of  the  corporation  in 
expelling  a  member  is  violative  of  its  rules  hi  dis- 
regard of  the  rights  of  the  member,  courts  will  in- 
terfere to  compel  a  restoration  of  the  franchise  to 
him  of  which  he  has  been  improperly  deprived. 
Nelson  v.  Board  of  Trade,  68  111.  App.  tl99. 

Other  cases  analogous  to  the  subject  but  not  di- 
rectly involving  the  point  are  those  in  which  the 
question  of  the  right  to  mandamus  to  compel  the 
inspection  of  books  and  papers  of  the  corporation 
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has  been  discussed:  these  oases  will  also  form  a  note 
by  themselves. 

The  remaining  oases  seem  to  be  oonilned  to  the 
question  of  the  right  to  mandamus  to  compel  tbe 
calling  of  corporate  meetings,  but  there  are  very 
few  of  these  directly  in  point. 

In  Reg.  V.  Aldham  &  U.  Parishes  Ins.  Soo.  15  Jur. 
103S,  6  Bog.  L.  St  fiq.  8fi&,  In  whicb  a  mandamus  was 
granted  to  compel  the  calling  of  a  meeting,  the  act 
was  required  by  statute. 

So,  in  State.  Flagg.  v.  Lady  Bryan  Min.  Oo.  4  Nev. 
400,  where  a  mandamus  was  issued  to  compel  tbe 
calling  of  a  meeting  of  the  stockholders,  the  time 
of  meeting  was  prescribed  by  statute  and  not  by 
by-law,  and  the  same  was  true  In  State,  Sears,  v. 
Wright,  10  Nev.  167. 

So,  in  People,  Miller,  v.  Oummings,  Tl  N.  Y.  483, 
where  a  mandamus  was  granted  to  compel  the  call- 
ing of  a  meeting  for  an  election,  the  duty  was  im- 
posed by  statute. 

So,  if  tbe  corporation  neglectl}to  till  up  the  board 
of  directors  as  required  by  the  charter  the  court 
may  order  an  election  for  the  purpose  of  doing  so. 
Re  Union  Ins.  Oo.  22  Wend.  SOL 

Under  the  New  York  statute  If  the  offloers  of  a 
corporation  neglect  to  hold  an  election  as  required 
by  the  by-laws,  the  oourt  will  by  mandamus  re- 
quire them  to  do  so.  People,  Walker,  v.  Albany 
Hospital  Governors,  61  Barb.  807. 

If  the  laws  of  the  state  require  the  holding  of 
election  by  a  religious  society  as  provided  by  the 
by-laws,  courts  will  compel  the  giving  of  notioe 
for  the  election.  People,  Maclaury,  v.  Hart,  U  N. 
Y.  Supp.  07. 

Mandamus  may  compel  the  calling  of  a  meeting 
at  the  time  and  place  provided  by  the  by-laws. 
Oom.,  McCalmoot,  v.  Keim,  15  PhlUu  1, 88  Legal  Int. 
82. 

Mandamus  will  lie  to  compel  the  holding  of 
an  election  at  the  time  prescribed  by  the  by-laws, 
Mottu  V.  Primrose,  28  Md.  488.  H.  P.  F. 
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pen,  10  Cal.  211,  70  Am.  Dec.  711;  Re  WiU- 
iami^rgh  Trtuteee,  1  Barb.  84;  Eiheridge  v. 
EaU,  7  Port,  (Ala.)  47;  People^  Moulton,  v. 
J^eto  York,  10  Wend.  895;  HuU  v.  Oneida 
County  Supere,  19  Johus.  2i59,  10  Am.  Dec. 
228;  McCuOough  v.  Brooklyn,  28  Wend.  468; 
People,  LUingeton,  ▼.  Taylor ,  1  Abb.  Pr.  N. 
B.  200;  Spelling,  Extraordinary  Relief,  g  1875. 
The  equitable  proceeding  for  specific  per- 
formance obviously  could  not  be  brought,  for 
that  lies  only  where  there  is  a  contract  obliga- 
tion. It  may  be  that  an  action  in  the  nature  of 
a  bill  in  equity  could  be  also  maintained  by 
one  of  the  stockholders  in  behalf  of  the  cor- 
poration, to  compel  the  president  and  secretary 
to  perform  the  duties  of  their  trust.  Morawetz, 
Pnv.  Corp.  §  278.  But  the  existence  of  an 
equitable  remedy  is  never  a  bar  to  the  issuing 
of  a  mandamus.  Cook,  Stock  &  Stockhold- 
ers, ^  593.  The  by-laws  of  a  corporation 
doubtless  express-  as  does  its  charter— contract 
relations,  but  it  is  a  contract  between  the  cor- 
poration and  each  of  the  stockholders,  and  not 
one  of  the  stockholders  with  one  another. 
The  officers  and  directors  of  a  corporation  hold 
a  position  of  trust.  Especially  is  this  so  as  to 
officers  who  are  chosen  by  the  command  of  the 
statute.  Section  1950  of  the  General  Statutes 
requires  all  ]oin^8tock  corporations  to  elect  one 
of  its  directors  to  be  the  president,  and  also  to 
elect  a  secretary;  and,  although  these  officers 
are  chosen  by  the  corporation,  their  duties  may 
be,  and  often  are,  prescribed  by  the  general 
laws  of  the  state.  Duties  so  prescribed,  when 
of  a  ministerial  character,  may  always  be  en- 
forced by  mandamus.  Qeu.  Stat,  g  1945,  after 
providing  for  the  calling  of  the  first  meeting 
of  a  joint-stock  corporation  by  any  two  of  the 
corporators,  proceeds  to  declare  that  "a  writ- 
ten or  printea  notice  of  each  subsequent  meet- 
ing of  such  corporation,  specifying  the  place, 
day,  and  hour  of  such  meeting*  shall  be  given 
by  the  president  or  secretary  to  each  stock- 
holder, by  leaving  it  with  him,  or  at  his  resi- 
dence or  usual  place  of  business,  or  by  depos- 
iting it  in  some  postoffice  for  transmission  by 
mail,  postage  paid,  addressed  to  him  at  his  last 


known  place  of  residence  at  least  fiye  dm  be- 
fore said  meeting."  The  by-laws  of  the  I>erbj^ 
Rubber  Company  provide  that  the  president 
or  secretary  shall  give  such  notice  of  a  special 
meeting  at  any  time  upon  the  written  request 
of  the  holders  of  200  shares  of  the  stock  of  the 
company.  The  statute,  by  establishing  \h» 
only  moHue  in  which  special  meetings  mav  b» 
called,  makes  it  the  imperative  duty  of  the 
president  or  secretary  to  give  the  prescribed  no- 
tice whenever  it  is  properly  required.  It  is  left 
to  each  corporation  to  determme  for  itself  un- 
der what  circumstances  a  special  meeting  is  to 
be  held.  The  by-law  which  is  relied  on  in 
this  case  gives  the  right  to  demand  one  to  the 
holders  of  200  shares  of  stock.  Upon  such  a 
demand  the  duty  imposed  by  the  sUitute  upon 
the  president  or  secretanr  becomes  an  active 
one.  It  is  a  duty  created  by  the  laws  of  the 
state,  and  therefore  properly  enforceable  by  the 
courts  of  the  state,  although  only  cadled  inta 
exercise  through  the  by-laws  of  the  corpora- 
tion. Morawetz,  Priv.  Corp.  §^  273,  491; 
Cook,  Stock  &  Stockholders,  §  598:  PeopU, 
Walker,  v.  Albany  HoepUal  Oonernore,  61 
Barb.  897;  Cumminge  v.  Webster,  48  Me.  192, 
197;  Potter,  Corp.  §§  72,  75;  McDermoU  ▼. 
Metropolitan  Police  Imt.  Bd,  25  Barb.  «36; 
People,  MiUer,  v.  Cummings,  72  N.  Y.  488; 
Mottu  V.  Primroee,  28  Md.  482;  14  Am.  & Eng. 
Enc.  Law,  p.  155;  Seg.  Y,AUlham  dk  U,  ParvAe^ 
Ine,  8oe.  15  Jur.  1085,  6  Eng.  L.  &  Eq.  865. 

We  think  the  superior  court  erred  in  its  judfr- 
ment.  Various  other  reasons  were  present^ 
in  the  motion  to  quash.  As  these  were  not 
passed  upon  by  the  trial  court,  we  have  not 
considered  them.  Leave  to  amend  the  alter- 
native writ  having  been  granted  to  the  plain- 
tiffs if  they  should  see  fit  to  do  so,  we  soppofo 
all  ground  for  these  reasons  will  be  removed. 
There  is  error. 

The  judgment  ie  eel  aside,  and  the  cause  i» 
remanded  to  the  superior  court  to  be  proceeded 
with  according  to  law. 

In  this  opinion  the  other  Judges  concurred^ 
except  Hammersleyv  J.,  who  dissented. 


INDIANA  SUPREME  COURT. 


James  W.  FESLER  Clerk  of  Court,  et  al, 

Apple,  ^ 

«. 

Alembcrt  W.  BRAYTON. 


.iDd. 


.) 


1  •  An  ii:4uiictioii  ae^ainut  proceeding  to 
an  election  under  an  alletped  unconfftltutional 
statute  will  not  be  Kranted  where  that  is  the  only 
law  that  has  not  been  repealed  or  adjudgred  un- 
oonstitutional  under  which  an  election  of  mem- 
bers of  the  leirislature  can  be  had. 

8«  A  eonstitational  amendment  repeals 
existing  lecrlslatlve  enactments  which  are  incon- 
sistent witb  it. 

jB»   A  probability  that  more  wron^  will 

Note.— As  to  injunction  against  proceeding 
under  an  unconstitutional  statute  respecting  elec- 
tions, see  also  Fletcher  v.  Tuttle  (111.)  25  L.  R.  A. 
148,  and  nnit:  Green  v.  Mills  (C.  C.  A  pp.  4th  0.)  80 
Ij*  R.  A>  90. 
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be  done  than  prevented  by  an  InjanoCloa 
prayed  for  will  prevent  granting  It. 

(Hay  16, 1888.) 

APPEAL  by  defendanta  from  a  Judgment  of 
the  Superior  Court  for  Marion  Couuty  in 
favor  of  plaintiff  in  a  proceeding  to  enjoin 
defendanta  from  holding  an  election  under  the 
provisiona  of  the  apportionment  act  of  1883. 
Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Hawkins  ft  Smith  for  appellanta. 

Messrs,  Miller,  Winter*  ft  Elam,  M.  E» 
Forkner»  and  A.  G.  Harris  for  appellee. 

McGabe»  J.,  delivered  the  opinion  of  the 
court: 

The  appellee  sued  the  appellants  in  the  su- 
perior court  to  enjoin  them  from  proceeding  to 
hold  the  election  in  November  for  members  of 
the  next  general  assembly  under  Uie  proTl- 
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flioiit  of  the  apportionment  act  approved 
March  6,  1886.  it  was  alleged  that  the  appel- 
lants, beinp^  the  clerk  of  the  circuit  court,  the 
auditor,  and  the  sheriff  of  Marion  county,  Indi- 
ana were  threatening  to  give  notice  and  pro- 
ceed to  an  election  under  said  act,  which  act, 
U  was  alleged,  is  unconstitutional,  for  the  same 
reasons  that  the  apportionment  acts  of  1879, 
1891,  1893,  and  1895  were  adjudged  by  this 
court  to  be  unconstitutional,  in  Parker  y. 
State,  Powell,  188  Ind.  178,  and  212,  18  L.  R. 
A.  567  and  579,  and  in  Denny  y.  State^  Easier 
(Ind.)  81  L.  R  A.  726.  The  superior  court 
oyerruled  a  demurrer  to  the  complaint  for 
want  of  sufBcient  facts,  and  the  defendants  de- 
clining to  plead  over,  and  standing  upon  their 
demurrer,  the  court  rendered  judgment  per- 
petually enjoining  said  officers  from  proceed- 
ing to  bold  said  election  under  and  pursuant  to 
said  acU  The  ruling  upon  the  demurrer  is  the 
only  error  assigned. 

A  motion  to  dismiss  the  appeal  is  made 
by  AloDZO  G.  Smith,  Charles  A.  Korbly. 
and  John  W.  Kern,  as  amiei  euruB,  and 
on  behalf  of  certain  other  parties  who  are 
not  parties  to  the  action,  and  who,  it  is  alleged, 
would  be  injuriously  affected  by  the  litifration. 
In  support  of  this  motion  is  filed  an  affidavit 
of  Sterlinz  R  Holt,  to  prove  the  ctiarge  made 
In  the  motion  that  "the  controversy  is  not  real; 
that  all  the  parties  thereto  are  agreed  in  princi- 
ple and  purpose  concerning  the  same;  and 
that  said  action,  from  its  inception,  has  been, 
and  is,  collusive,  and  the  result  of  collusion 
between  the  parties  thereto,  all  of  whom  are  de- 
sirous of  obfainine  from  this  court  an  affirm- 
ance of  the  judgment  appealed  from,  there  be- 
ing no  adverse  interest  represented."  If  these 
facts  were  conceded  or  clearly  shown  by  the 
affidavits  and  record,  we  should  feel  compelled 
to  sustain  the  motion,  as  the  law  is  well  settled 
that  such  a  litigation  may  and  ought  to  be  re- 
ffarded  as  a  contempt  of  court.  Hoover  v. 
Banna,  8  Blackf.  48;  Bremngion  v.  Lowe,  1 
Ind.  21,  48  Am.  Dec.  849;  Hotehkiss  v.  Jones, 
4  Ind.  260;  Smitfi  v.  Junction  R.  Co,  29  Ind. 
646;  Oebom  v.  Bank  of  United  States,  22  U.  S.  9 
Wheat.  738, 6L.  ed.  204;  Tj>rd  v.  Veazie,  49  U. 
8.  8How.  251, 12 L.  ed.  1087;  Btate,  Begeman,Y, 
Napton,  10 Mont.  869;  Ealeyv.  Eureka  County 
Bank,  21  Nev.  127, 12  L  R  A.  815.  Counter 
affidavits  have  been  filed  by  the  parties  and 
counsel  in  opposition  to  the  charge  of  collu- 
sion. Other  circumstances  have  occurred  in 
this  court  tending  to  overcome  the  charge. 
But  we  deem  the  merits  of  the  controversy  of 
so  much  importance  to  the  people  that  we  do 
not  pass  upon  the  conflict  raised  by  the  affida- 
vits, and  will  pass  the  question  of  dismisf^al 
without  decision.  The  brief  on  behalf  of  the 
appellants  makes  a  point  for  reversal  which  is 
entitled  to  much  consideration,  namely,  it  is 
therein  contended  with  much  apparent  earnest- 
ness that^'the  act  of  1885  was  accepted  by  the 
people,  and  acted  upon  without  question,  and 
three  success^ive  general  assemblies  were  elected 
under  it,  before  any  further  legislation  upon 
the  subject  was  attempted,  and  before  anv 
question  of  its  constitutionality  was  raised, 
and  ...  no  attempt  was  ever  made  or  sug- 
gested to  test  its  validity  or  constitutionality  in 
uie  courts.  The  law  having  been  accepted  and 
acted  upon,  as  it  has  been  without  question  by 
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the  people  ...  we  insist  tbat  It  Is  now  too 
late  to  raise  the  question  as  to  its  validity,  upon 
the  grounds  stated  in  the  complaint.''  This 
contention  is  not  without  weight  or  merit,  es- 
pecially as  this  is  an  attempt  to  invoke  the 
equity  powers  of  the  court  by  injunction. 
''Equity  aids  the  vigilant,  not  those  who  slum- 
ber on  their  rights.  .  .  .  The  principle  thus 
used  as  a  practical  rule  controlling  and  restrict- 
ing the  award  of  reliefs  is  designated  to  pro- 
mote diligence  on  the  part  of  suitors,  to  dis- 
courage laches  by  makmg  it  a  bar  to  relief, 
and  to  prevent  the  enforcement  of  stale  de- 
mands of  all  kinds,  wholly  independent  of  any 
statutory  periods  of  limitation.  It  is  invoked 
for  this  purpose  in  suits  for  injunction,  suits  to 
obtain  remedy  against  fraud,  and  in  all  classes 
of  cases,  except  perhaps  those  brought  to  en- 
force a  trust  against  an  express  trustee.  .  .  . 
'A  court  of  equity,  which  is  never  active  in  re- 
lief against  conscience  or  public  convenience, 
has  always  refused  its  aia  to  stale  demands, 
where  the  party  has  slept  upon  his  rights,  and 
acquiesced  for  a  great  length  of  time.  Nothing 
can  call  forth  this  court  into  activitv  but  con- 
science, cood  faith,  and  reasonable  diligence.'" 
1  Pom.  Eq.  Jur.  1st  ed.  §§  418,  419;  Brasfiear 
V.  Madison,  142  Ind.  685;  Jones  v.  Cullen,  Id. 
885;  Rumsey  v.  People,  19  N.  Y.  41. 

In  addition  to  the  fact  that  the  appellee  does 
not  point  out  any  other  apportionment  act  than 
that  of  1885,  or  claim  that  any  such  exists 
under  which  an  election  may  be  neld,  we  may 
observe  that  he  agrees  with  the  contention  of 
the  amid  curia  that  all  legislative  apportion- 
ment acts  previous  to  that  of  1879,  under  the 
present  Constitution,  including  the  apportion- 
ment act  under  which  that  Constitution  re- 
quired the  first  and  second  legislative  elections 
to  be  held,  were  required  to  be,  and  were,  based 
on  an  enumeration  exclusively  of  the  white 
male  inhabitants  of  the  state.  Const.  1816, 
art.  8,  §2;  Rev.  Stat.  1848,  p.  44;  Const.  1851, 
art.  4,  §§  8-5;  Rev.  Sut.  1852,  pp.  48,  49; 
Enumeration  Act  1865,  Acts  1865,  p.  41  (Rev. 
Stat.  1881,  g§  4780,  4798;  Rev.  8tat.  1894, 
§g  6351.  6869):  Supp.  Enumeration  Act  1877, 
Acta  1877.  p.  59  (Rev.  Stat.  1881, 1 4799;  Rev. 
Stat.  1894,  g  6870).  By  the  amendment  to  the 
Constitution  of  March  14,  1881,  the  sections  of 
the  Constitution  above  referred  to  were  so 
amended  as  to  require  such  enumerations  and 
apportionments  to  be  based  on  the  number 
of  male  inhabitants  of  the  state  over  the 
age  of  twenty-one  years,  both  white  and 
colored.  Rev.  Stat.  1894.  g§  99-101  (Rev. 
Stat.  1881,  §g  99-101).  All  the  apportion- 
ment acts,  therefore,  which  preceded  that 
of  1879,  being  based  exclusively  on  the  white 
male  inhabitants  of  the  state  above  the  age  of 
twenty-one  years,  and  leaving  out  all  colored 
males  of  that  age,  are  wholly  inconsistent  with 
the  requirements  of  the  Constitution  since  its 
amendment  above  mentioned,  requiring  all 
colored  as  well  as  white  males,  over 
twenty-one  years  of  ace,  to  be  represented  in 
the  apportionment  for  legislative  purposes.  It 
is  settled  law  in  this  and  other  states  that  a 
constitutional  amendment  inconsistent  with 
previous  constitutional  provisions  and  legisla- 
tive enactments  operates  to  repeal  such  consti- 
tutional provisions  and  legislative  enactments. 
Griebei  ▼.  State,  Nteger,    111    Ind.  869,  and 
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authorities  there  cited;  Fi&ree  v.  Delamaier, 
1  N.  Y.  17;  Potter's  Dwarr.  But.  118;  Sedgw. 
Stat.  Const  L.  107. 

The  learned  counsel  for  appellee  not  only 
frankly  concede,  but  earnestly  insist,  that  all 
apportionment  acts  prior  to  that  of  1879  have 
been  repealed  by  the  above-mentioned  consti- 
tutional amendment,  and  that  the  only  act  not 
80  repealed  or  declared  by  this  court  to  be  un- 
constitutional is  that  of  1885;  so  that  it  is  un- 
deniable that  all  leg:iBlatiye  apportionment  acts 
previous  to  that  of  1879  have  been  effectively 
repealed.  All  apportionment  acts  subsequent 
to  that  of  1885,as  well  as  the  act  of  1879,  have 
been  adjudged  unconstitutional  by  this  court 
Parker  v.  Stats,  PaweU,  188  Ind.  178.  and  213, 
18  L.  R.  A.  567  and  579:  Iknvp  v.  State,  Eas- 
ier (Ind.)  81  L.  R  A.  726.  There  are  several 
reasons  why  the  act  of  1885  has  not  been  re- 
pealed: First  There  has  been  no  constitutional 
amendment,  either  state  or  Federal,  adopted 
since  its  enactment,  inconsistent  with  its  pro- 
visions. Second.  The  several  apportionment 
acts  of  1891,  1898,  and  1895,  assuming  to 
supersede  it,  have  proved  uDconstitutionaH  the 
repeal  in  each  one  of  these  acts  falls  to  the 
ground,  by  the  settled  adjudication  of  this 
court,  because  it  appears  from  tb*-  several  re- 
pealing clauses  that  it  was  only  intended  to  re- 
peal the  former  apportionment  acts,  upon  the 
supposition  that  the  new  act  was  to  take  the 
place  of  the  former  acts  upon  the  subject. 
JDenny  v.  State,  Bader,  supra;  State,  Law,  v. 
Blend,  121  Ind.  514,  and  cases  there  cited. 
And  a  third  reason  Is  that  it  is  justly  held  in 
Denny  v.  State,  Easier,  supra,  Ihat  the  legisla- 
ture mav  not  wantonly  sweep  away  all  means 
of  electing  another  legislature. 

Thus,  we  are  confronted  with  the  prelimi- 
nary question  to  l)e  determined  before  we  enter 
upon  the  investigation  of  the  allege  uncon- 
stitutionality of  the  apportionment  act  of  1885; 
and  that  question  is:  Can  the  appellee  have 
any  right  to  invoke  the  power  of  ibis  court  to 
dissolve  the  state  government?  Can  any  citi- 
zen of  this  state  have  the  ri^bt  to  invoke  the 
power  of  the  Judiciary  by  injunction  to  put 
an  end  to  the  government  that  protects  his  life, 
bis  liberty,  and  his  property?  The  proposi- 
tion the  appellee  presents,  stripped  of  all  sub- 
terfuges, is  that,  unless  the  governor  shall  con- 
vene tbe  legislature  in  extra  session,  there 
shall  be  no  more  elections  of  legislatures  in 
this  state,  under  our  Constitution.  But  sup- 
pose we  respond  to  the  demand  of  tbe  appel- 
lee, and,  having  entered  the  field  of  investi^ra- 
tion,  find  tbe  act  of  1885  defective,  and  strike 
it  down,  and  start  the  people  of  this  state  on 
a  voyage  that  may  lead  tbem  into  the  troubled 
sea  of  anarchy;  and  suppose,  even,  that  the 
governor  sbali  forego  bis  resolution  not  to 
call  an  extra  session  of  tbe  legislature,  and 
should  actually  convene  it,  and  it  should  re- 
fuse to  act,  or,  consenting,  should  pass  an- 
other act  as  bad  as  tbe  one  passed  in  1885,  and 
which  this  court  should  be  compelled  to  declare 
unconstitutional.  The  government  of  tbe  state 
would  be  at  an  end.  As  was  said  in  Denny  v. 
State,  Easier,  supra,  the  people  in  the  Consti- 
tution have  provided  that  all  officers  except 
members  of  the  legislature  shall  bold  their  re- 
spective offices  during  tbe  term  for  which  they 
were  elected,   and  until  their  successors  are 
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elected  and  qualified.  We  may  notice,  in  . 
ing.  that  such  provision  points  unerringly  to 
the  design  of  the  framers  of  tbe  Con;»iitution 
that  the  functions  of  government,  executive 
and  administrative,  should  not  come  to 
an  end  for  want  of  persons  authorixed 
to  perform  tbem.  But  as  to  members  <tf 
the  general  assembly,  for  important  and  ob> 
vious  reasons,  a  different  rule  was  provided. 
That  rule  is  that  each  member's  oflScial  career 
and  authority  ends  with  the  end  of  tbe  term 
for  which  he  is  elected,  whether  his  suooessor 
is  elected  or  not.  Therefore,  if  there  is  no  law 
in  force  for  the  election  of  a  legislature,  and 
tbe  existing  legislature  expires  without  enact- 
ing such  a  law,  tbe  legislative  department  of 
the  state  government  is  at  an  end.  The  other 
two  departments  must  soon  expire  if  there  be 
no  legislative  department  A  careful  study  of 
the  whole  subject  convinces  us  that  it  .was  tbe 
intention  of  tbe  framers  of  the  supreme  law  to 
impress  on  its  every  feature  the  principle  of 
perpetuity  in  the  govemmeot.  If  the  scheme 
of  the  appellee  may  be  effectuated,  that  noble 
aspiration  of  the  founders  of  our  state  govern- 
ment may  be  defeated  at  the  suit  of  a  single 
individual,  by  the  invocation  of  the  power 
tbey  vested  in  the  judiciary.  As  before  ob^ 
served,  if  the  legislative  department  may  be 
thus  annihilated,  the  other  two  departments 
must  soon  perish,  for  want  of  sustenance  by 
tbe  legislative  department  And,  ail  depart- 
ments being  thus  extinguished,  the  Constitu- 
tion also  must  die,  because  in  that  event  sodelj 
must  be  reorganized,  and  the  Constitution 
wuuld  have  no  force  unless  adopted  by  the  new 
organization.  As  well  ask  this  court  to  over- 
throw, not  one  provision  of  tbe  Constitution, 
but  every  provision  of  tbe  whole  Constitution. 
The  case  before  us,  though  undoubtedly  not 
so  intended,  is,  in  reality,  an  attack  upon  tbe 
integrity  of  the  state  government  This  court, 
while  free  to  consider  and  decide  causes  at  such 
times  and  in  such  manner  as  to  it  shall  seem 
right  and  proper,  under  tbe  Constitution  and 
the  law.  yet  can  never  be  authorized  so  to  act 
as  to  put  an  end  to  its  own  existence,  or  to  the 
existence  of  any  co-ordinate  branch  of  tbe  stale 
government  Any  law,  however  defective, 
must  stand  so  long  as  such  law  is  necessary  for 
the  continued  movement  of  the  political  organ 
ization  formed  by  the  people.  It  was  in  this 
spirit  that  the  framers  of  the  Constitution  pro- 
vided in  article  4,  g  5,  *'that  the  first  and  second 
elections  of  members  of  tbe  general  assembly, 
under  this  Constitution,  shall  be  accord in,!r  to 
tbe  apportionment  last  made  by  the  eeneral  as- 
sembly before  the  adoption  of  this  Constitu- 
tion." A  reference  to  the  apportionment  so 
confirmed  will  show  that  it  was  not  constructed 
in  accordance  with  tbe  provisions  of  the  su- 
preme law  itself;  and  yet  it  is  confirmed  and 
adopted  for  the  simple  and  all-sufficient  reason 
that  some  law  was  necessary  under  which  a 
legislature  might  be  chosen.  Even  a  defective 
law  would  be  upheld,  rather  than  that  there 
should  be  no  law  for  tbe  election  of  a  general 
assembly.  The  Constitution  of  tbe  United 
States  itself  would  compel  the  reco^ition  of 
such  a  law  for  the  election  of  a  legislature  as 
valid,  at  least  until  another  could  be  enacted 
to  take  its  place.  In  article  4,  §  4,  of  the 
Federal  Constitution,  it  is  provided  that  "the 
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United  States  shall  goarantee  to  every  state  in 
this  Usiou  a  republican  form  of  goyemment;" 
and  it  is  impossible  for  us  to  conceive  of  a  re- 
publican form  of  government  without  the  elec- 
tion by  the  people  of  representatives  in  the 
general  assembly. 

The  principle  which  required  that  the  Isst 
apportionment  law  under  our  old  Constitution 
should  be  held  valid,  and  which  requires  also 
that  the  law  of  1885  should  be  held  valid, 
notwithstanding  any  constitutional  defect 
which  might  exist  in  either,  is  not  essentiallv 
different  from  the  principle  in  accordance  with 
which  invalid  proceedings  In  the  government 
of  municipalities  are  legalized  by  acts  of  the 
legtelature,  namely,  that  the  life  of  the  manio- 
ipality,  in  the  one  esse,  and  of  the  state,  in  the 
other,  should  be  preserved.  The  state  cannot 
die;  and  neither  this  court  nor  any  other  tri- 
bunal is  authorized  to  do  aught  that  may 
endanger  its  existence.  In  like  msnner,  in  a 
constitutional  monarchy,  it  is  not  admitted 
that  any  interval  of  time  exists  between  the 
death  of  one  ruler  and  the  accession  of  another. 
The  cry  of  the  herald  is  the  voice  of  the  law: 
"The  king  is  dead  I  Long  live  the  king  1"  So 
here,  also,  when  a  great  president  was  stricken 
down  by  the  hand  of  an  assassin,  there  was 
heard,  in  the  voice  of  one  destined  to  be  his 
successor,  that  sublime  and  inspiring  declara- 
tion, "The  government  at  Wsshington  still 
lives!"  It  will  not  be  admitted,  either  in  the 
nation  or  in  the  state,  that  the  government  or 
any  of  its  co-ordinate  branches  shall  ever  cease 
to  exist.  The  machinery  set  in  motion  by  the 
people  for  the  creation  of  the  legislature,  the 
executive,  and  the  courts,  is,  so  to  say,  a 
living  organism,\and  can  never  cesse  to  act. 
Least  of  all  should  the  Judiciary,  the  guardian 
of  the  Ck>n8titution,  aid  in  destroying  the  gov- 
ernment which  has  its  very  being  in  the  Con- 
stitution. 

The  learned  counsel  for  the  appellee  do  not 
deny  that  these  consequences  would  follow 
the  overthrow  of  the  act  of  188ft  in  case  of  fail- 
ure of  the  governor  to  convene  the  legislature 
in  time  to  pass  a  new  apportionment  act  pre- 
vious to  the  approaching  i^ovember  election, 
or,  in  case  of  his  convening  that  body,  it 
should  fail  to  pass  a  valid  apportionment  act; 
but  some  of  them  insist  that  the  idea  that  the 
executive  or  legislature  either  will  fail  to  do 
their  duty  is  "unthinkable."  We  presume 
counsel  mesn  by  this  word  that  it  is  impossible 
to  grasp  the  idea  with  our  thoughts  that  the 
governor  will  or  might  fail  to  convene  the  leg- 
islature in  time,  or  that  the  legislature  might 
fail  TO  pass  a  valid  apportionment  law  in  time 
for  the  election  in  November  next.  We  find 
DO  ditllculty  whatever  in  grasping  the  idea. 
The  like  has  happened  before.  Both  the  gov- 
ernor and  the  legislature  have  heretofore  failed 
in  duty  as  to  apportionment  laws  in  a  marked 
and  startling  manner,  as  we  shall  see  further 
on.  But  if  we  are  bound  to  presume  that  the 
governor  and  the  legislature  will  perform  the 
duty  resting  on  each  in  case  the  act  of  1885  is 
void  and  out  of  date,  then  there  is  no  cause 
for  interference  by  a  court  of  equity  by  the 
strong  arm  of  injunction.  The  court  being 
bound  not  to  think  the  unthinkable  idea  that 
those  departments  will  fall  in  their  duty,  there 
is  no  necessity  for  interference  by  a  court  of 
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equity.  There  must  be  such  a  necessity,  or  no 
right  to  such  relief  can  be  demanded.  See  the 
authorities  cited  further  on  as  to  this  point. 
See  also  10  Am.  A  Eng.  £nc.  Law,  pp.  779-782. 
and  authorities  there  cited  in  notes,  and  es- 
pecially note  1 ,  begin  ning  on  page  779.  Others 
of  appellee's  learned  counsel  urge  that  we  must 
enter  the  field  of  investigation  of  the  unconsti- 
tutionality of  the  act  regardless  of  oonse- 
(fences;  that  is,  as  we  interpret  their  conten- 
tion, we  are  bound  to  go  forward,  even  though 
we  dash  the  people  over  the  precipice  into  the 
bottomless  pit  of  anarchy,  and  let  the  conse- 
quences take  care  of  themselves.  Such  a  doc- 
trine is  utterly  inadmissible.  It  is  an  estab- 
lished principle  of  equity  Jurisprudence  that, 
if  there  is  "a  probability  that  more  wrong 
will  be  done  than  prevented  by  the  inlunction 
prayed  for,  it  will  not  be  granted."  10  Am.  ft 
Enff.  Enc.  Law,  p.  788,  and  authorities  cited. 

His  a  matter  of  current  history  and  common 
notoriety,  as  also  appears  by  the  record,  that 
the  persons  who  have  finally  consented  to  lend 
this  suit  their  sanction  and  support  saw  clearly 
the  perilous  sea  into  which  it  was  likely  to  lead 
the  ship  of  state,  and  entered  their  solemn 
and  patriotic  protests,  and  vielded  only  such 
consent  on  a  formal  refusal  of  the  executive 
of  the  state  to  a  visiting  committee  requesting 
him  to  call  an  extra  session  of  the  legislature 
to  pass  an  apportionment  act.  What  right 
can  the  appellee  have  to  invoke  the  power  of 
this  court  l^  injunction  to  do  what  he  cannot 
do  directly,  namely,  to  coerce  the  governor  to 
exercise  a  discretionary  power  vested  in  him? 
One  department  of  the  government  cannot  co- 
erce another  to  exercise  a  mere  discretionary 
power.  Bney  v.  State,  JSehuek,  127  Ind.  588, 
11 L.  R  A.  768.  He  has  already  refused  to  act. 
This  suit,  therefore,  means  to  end  the  state 
government  or  to  coerce  the  governor. 

The  preliminarv  question  confronting  us  is 
very  different,  indeed,  from  that  presented  in 
either  of  the  cases  of  Parker  v.  Siate,  Fawdl, 
supra,  01  Denny  v.  State,  Bculer,  supra.  In 
each  of  those  cases  the  plaintiff,  in  his  com- 
plaint, showed  that  the  officers  were  threaten- 
ing to  proceed  under  an  invalid  law,  and  refus- 
ing to  proceed  under  a  valid  law.  Any  citizen 
has  a  light  to  demand  that  public  ofllcers  shall 
desist  from  proceeding  under  an  invalid  law» 
and  proceed  under  a  valid  law,  if  there  is  such 
valid  law,  to  hold  elections.  But  that  is  a  very 
different  thing  from  a  demand  that  no  election 
shall  be  held  at  all.  and  that  the  wheels  of 
government  shall  stop.  Both  of  the  apportion- 
ment cases  above  referred  to  proceeded  upon 
the  idea,  and  in  fact  left  standing  an  appor- 
tionment act  under  which  elections  might  b^ 
held  in  case  the  other  departments  of  the  gov- 
ernment failed  to  supply  a  better  one.  Thia 
court,  in  Denny  v.  State,  Easier,  supra^  in  the 
principal  opinion  by  Howard ,  J. ,  said :  "This 
court,  in  the  case  of  Parker  v.  State,  Powell, 
.  .  .  expressly  held  that  the  constitutionality 
of  the  .  .  .  act  of  1885  was  not  before  the 
court  for  adjudication,  and  accordingly  re- 
frained from  making  any  decision  in  regard  to 
it.  Neither  has  the  constitutionality  of  the  ap- 
portionment act  of  1885  been  questioned  in  the 
case  at  bar.  Consequently,  that  act  is  the  last, 
and  perhaps  the  only,  expression  of  the  legis- 
lative will  upon  the  subject  of  apportionment^ 
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and  under  wbich  senalon  and  representatiyea 
may  be  chosen  at  the  genera]  election  of  1896, 
unless  the  governor  should  see  fit  to  call  a 
special  session  of  the  leffislatore  to  pass  a  new 
apportionment  law."  And  in  the  concurring 
opinion  of  Hackney,  Ch.  J. ,  it  was  said :  "The 
act  of  1885  stands  upon  the  statute  book  un- 
challenged. .  .  .  Whether  that  act  shall  con- 
tinue unquestioned;  whether  the  people  will 
follow  the  castom  in  such  cases,  and  make  their 
election  under  that  law;  or  whether  that  custom 
will  be  abandoned,  and  public  officers  will  re- 
fuse to  follow  it,  and  thereby  defeat  the  con- 
stitutional object  to  convene  an  assembly  in 
1897,— depends  upon  the  wisdom  and  patriot- 
ism of  the  people."  These  words  in  both 
opinions  are  no  Idle  words.  They  are  full  of 
meaning  and  relative  significance.  They  are 
no  mere  obiter  dicta;  but  they  express  the  ker- 
nel of  the  principle  that  gave  the  plainUfF  in 
tbat  case  a  standing  in  court  entitling  him  to 
invoke  the  power  of  the  Judiciary  to  declare  the 
act  of  1895  unconstitutional,  and  that  gave  the 
defendants  the  right  to  invoke  the  same  power 
to  declare  the  act  of  1898  unconstitutional. 
These  words  show  that  this  court  did  not  mean 
to  accord  a  bearing  to  one  who  invoked  its 
power  to  strike  down  the  last  barrier  between 
the  people  and  helpless  and  almost  hopeless  an- 
archy, as  is  attempted  to  be  done  in  this  case. 
That  holding  was  in  accord  with  the  holding  in 
Farker  v.  8tat$y  F&wdl,  wpra,  which  was 
•trictly  followed  in  the  Denny  Cam,  In  the 
JParker  Case  it  was  said  on  that  point  by  Elliott, 
J.,  in  his  dissenting  opinion,  that  'if,  however, 
it  be  conceded  that  it  is  necessary  to  decide  such 
questions  and  to  adjudge  either  of  those  acts 
void,  then  it  is  indispensably  necessary  to  des- 
ignate a  yalid  law,  either  in  the  statutes  or  the 
Constitution,  under  which  lesislators  can  be 
chosen,  for  it  is  inconceivable  that  no  law  exists 
providing  for  legislative  elections."  With  this 
proposition  the  majority  of  the  court  did  not 
disagree.  It  will  be  thus  seen  that  the  principle 
that  gave  the  complainant  a  standing  in  each  of 
those  cases  was  that  the  relief  demanded  by 
him  did  not  strike  down  all  or  the  last  and 
only  law  providinc:  for  legislative  elections. 

VSTe  are  not  legally  called  upon  to  decide 
whether  the  act  or  1886  is  constitutional  or  un- 
constitutional until  the  preliminary  question 
first  mentioned  is  decided  in  favor  of  the  appel- 
lee, namely.  Has  he  a  right  to  invoke  that 
power  vested  in  the  ludiciary?  It  was  further 
said  upon  this  point  by  Elliott,  J.,  in  his  con- 
curring opinion  in  Farker  y.  State,  Pottell, 
that  "constitutional  questions  will  not  be  de- 
cided unless  the  partv  demanding  their  derision 
makes  it  evident  that  he  has  a  right  to  re- 
quire the  court  to  decide  them."  To  the  same 
eifect  is  Hendenon  v.  State,  Stout,  187  Ind.  552, 
24  L.  R.  A.  469.  In  Laughlin  v-  Lamaeco, 
City,  6  Ind.  at  page  228.  it  is  said :  "Nor  ought 
the  process  of  injunction  to  be  applied  but  with 
the  utmost  caution.  It  is  the  strong  arm  of 
the  court,  and  to  render  its  operation  benign 
and  useful,  it  should  be  exercised  with  great 
discretion,  and  only  up«>n  necessity."  In  no 
case  can  injunctive  relief  be  awarded  except  to 
protect  some  right  of  the  complainant  Kd- 
wards  v.  Haventt'ek,  47  Ind.  188;  Alexander  v. 
jyuihn,  42  Ind.  898;  Sutherland  v.  Lagro  dt  Jf. 
Ft.  Boad  Co.  19  Ind.  192;  McOowan  t.  White^ 
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eidee,  81  Ind.  285.  The  appellee's  eomplaint^ 
instead  of  showing  that  he  has  a  right  to  invoke 
the  power  of  this  court  to  strike  down  the  last 
existing  apportionment  law,  shows  the  direct 
contrary.  That  he  has  the  right  to  invoke  the 
power  of  this  court,  if,  indeed,  it  possesses  that 
power,  to  knock  out  the  keystone  of  the  arch 
that  upholds  the  fair  fabric  of  the  state  govern- 
ment, is  self -evidently  untrue.  As  already  ob- 
served, the  Constitution,  as  originally  adopted, 
provided  that  the  previous  apportionment  law 
should  continue  for  the  first  and  second  l^a- 
lative  elections  thereafter.  This  discloses  tiie 
intention  clearly  enough  that  there  should 
never  be  a  time  when  there  should  be  no  ap- 
portionment law  under  which  legislative  elec- 
tions might  be  held.  Both  the  first  and  second 
legislatures  elected  thereafter  failed  to  obey  the 
mandate  of  the  new  Constitution  to  pass  the 
apportionment  law.  But  the  third  legislature 
was  elected  by  the  people  without  question 
under  the  old  apportionment  law,  which  was, 
by  the  literal  words  of  the  Constitution,  only 
to  last  for  the  first  and  second  legislative  elec- 
tions under  the  new  Constitution,  the  old  law 
having  been  framed  before  the  new  Constitu- 
tion, and  was  not  framed  on  the  lines  pre- 
scribed therein  for  apportionment  acts.  That 
third  legislature  was  that  of  1857,  and  it  passed 
the  first  apportionment  act  under  the  new  Con- 
stitution; and,  though  that  instrument  com- 
manded that  body  to  pass  one  every  six  years, 
yet  it  failed  to  pass  another  for  ten  years  there- 
after, the  next  one  being  that  of  1867.  And 
we  note  that  the  governor  also  failed  to  con- 
vene the  legislature  in  extra  session,  if  that  was 
his  duty,  for  the  purpose  of  passing  an  appor- 
tionment law,  on  the  occasion  of  each  one  of 
the  legislatve  failures  above  mentioned.  And 
the  legislature  has  failed  on  four  other  occa- 
sions to  perform  this  duty,  namely,  in  1879, 
1891,  1898,  and  in  1895,  t^v  passing  unconsti- 
tutional and  void  acts.  In  view  of  these  histori- 
cal facts,  it  does  not  look  as  if  the  ideas  of  such 
failures  of  duty  on  the  part  of  ihe  execative 
and  legislative  departments  of  the  government 
were  altogether  unthinkable. 

It  is  again  urged  that  if  we  may  not  respond 
to  the  demand  of  the  appellee,  to  investigate 
the  unconstitutionality  of  the  act  of  1885,  be- 
cause it  is  the  only  one  in  existence,  there  is  no 
remedy  against  unconstitutional  apportionment 
acts.  Not  by  any  means.  We  do  not  mean 
to  depart  in  the  least  degree  from  the  rigid  rule 
Inid  down  in  Parker  v.  State,  PoweU^  and  Den-^ 
ny  v.  State,  Easier,  supra,  but,  on  the  contrary, 
we  reaffirm  them  in  their  broadest  terms. 
When  the  next  apportionment  act  is  passed, 
we  will  be  free  to  inquire  into  its  con- 
stitutionality, because  the  act  of  1885  will 
stand  until  a  valid  law  takes  its  place.  This  ia 
the  theoiT  upon  which  the  Constitution  ia 
built.  While  the  f  ramers  of  that  sacred  in- 
strument, and  the  voters  who  adopted  it,  were 
all  still  living,  they  construed  it  to  mean  that 
the  existing  apportionment  law,  whether  good 
or  bad,  in  or  out  of  date,  must  continue  in  force 
until  a  new  one  is  enacted  to  take  its  place,  and 
that  the  government  shall  not  be  brought  to  an 
untimely  end  because  of  the  failure  of  the  legis- 
lature to  perform  the  duty  enjoined  upon  it  by 
the  Constitution.  Suppose  the  third  legislative 
election  under  the  new  Constitution  was  about 
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to  take  place,  and  that  gome  one,  fonder  of 
curiosities  and  of  tinkering  with  a  loaded  gun 
thaD  of  the  safety  of  himself  and  others,  had 
brought  suit  to  enjoin  the  holding  of  that  elec- 
tion, on  the  ground  that  there  was  no  appor- 
tionment  law,  the  legislature  having  failed  to 
'enact  one,  and  the  one  provided  in  the  Consti- 
tution having  expired  by  the  express  terms  of 
the  Constitution;  the  courts,  and  especially 
this  court  wherein  then  sat  those  who  had 
belped  to  make  the  new  Constitution,  would 
have  answered  such  demand  by  saying  that  it 
was  no  more  intended  by  its  makers  that  there 
ahonld  ever  come  a  time  under  that  instrument 
when  there  should  be  no  law  in  existence  au- 
thorizing legislative  elections  than  that  the 
Creator  designed  that  in  Him  man  should  live, 
move,  and  have  his  being  without  breath. 
The  }Q6t  fame  of  its  authors  would  be  greatly 
marred  if  it  was  contemplated  by  them  that 
by  the  failure  of  any  officer  or  body  of  officers 
under  that  Constitution  to  discharge  the  trust 
reposed  in  them  by  the  people,  and  perform 
the  duty  enjoined  by  its  provisions,  a  time 
might  come  when  we  would  have  no  law  in 
existence,  authorizing  legislative  elections,  and 
the  people  have  no  other  security  against  ap- 
proaching anarchy,  chaos,  and  revolution, 
than  a  mere  trust  in  good  luck,  or  the  good 
vrill  of  any  man  or  set  of  men.  If  these  great 
men  made  such  a  rope  of  sand  out  of  the  Oon- 
aUtution  their  fame  has  been  undeserved.  But 
the  contrary  is  true.  They  never  intended  the 
people  should  have  no  other  security  against 
anarchy  and  revolution  than  good  luck. 

Our  conclusion  is  that  as  the  act  of  1885  is 
the  only  law  that  has  not  been  repealed  or  ad- 
judged unconstitutional  under  which  an  elec- 
tion of  members  of  the  legislature  can  be  held 
in  November,  1896,  the  appellee  has  no  right  to 
invoke  the  powers  of  the  courts  to  declare  it 
unconstitutional;  and  that,  therefore,  the  com- 
plaint did  not  state  facts  sufficient  to  constitute 
a  cause  of  action;  and  that  the  superior  court 
erred  in  overruling  the  demurrer  thereto. 

The  judgment  is  reterted,  with  instructions 
to  sustain  the  demurrer  in  the  complaint. 

Jordan.  J.,  concurring: 

I  concur  in  the  result  reached  in  this  appeal, 
hut  not  in  all  the  reasoning  of  the  opinion  of 
Judge  McOabe.  It  may  be  conceded  that  the 
apportionment  act  of  1885  is  replete  with  the 
evils  that  were  condemned  by  this  court  under 
the  decisions  in  the  cases  of  Parker  v.  State, 
Powell,  188  Ind.  178  and  212.  18  L.  R  A.  567 
and  579,and  Denny -^  State,  Baeler  (at  this  term) 
<Ind.)  81  L.  R.  A.  726.  I  am  of  the  opin- 
ion, however,  that  the  appellee,  who  seemiogly 
brought  this  action  in  the  lower  court  in  behalf 
of  himself  and  other  electors  of  tbesiate,  has  not 
timely  exercised  the  right  to  assail  the  validity 
of  the  statute  in  controversy,  and  for  that 
reason,  at  least,  his  case  is  devoid  of  equity; 
and,  under  the  circumstances,  he  is  not  in  a 
condition  to  demand  that  the  court  shall  inter- 
pose and  award  the  extraordinary  writ  of  in- 
junction to  prevent  the  appellants,  who  are 
public  officers,  from  doing  the  acts  of  which  he 
complains.  The  statute  in  dispute  ran  through 
an  entire  sexennial  period,  during  which  time 
it  was  acquiesced  in  by  the  people,  and  its 
validity  was  not  challenged  in  any  court;  and, 
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under  its  provisions,  three  successive  general 
assemblies  were  elected  by  the  voters  of  this 
state.  It  is  true  that,  during  the  time  thia 
statute  was  in  active  operation,  it  was  criticised 
and  denounced  by  the  public  press,  and  upon 
the  stump;  yet  no  attempt  was  made  to  assail 
it  in  court  during  the  running  of  its  sexennial 
period,  and  thereby  secure  a  Judicial  determi- 
nation of  its  validity.  It  is  a  familiar  maxim 
that  equity  aids  the  vigilant,  and  not  those  who 
sleep  upon  their  rights.  It  promotes  diligence 
in  a  suitor,  and  punishes  his  "laches,"  by  de- 
nying his  request  for  the  relief  which  he  might 
have  obtained  had  he  applied  therefor  in  due 
season.  I  fail  to  recognize  anything,  under 
the  circumstances  in  the  case  at  bar,  which 
will  shield  the  appellee  from  the  force  and 
effect  of  the  salutary  rule  to  which  we  have 
referred.  As  stated  heretofore,  the  great  body 
of  the  state's  electors  seems  to  have  accepted 
this  statute,  and  biennially,  for  the  period  of 
six  years,  exercised  the  right  to  elect  represen- 
tatives and  senators  thereunder;  and  now,  after 
the  lapse  of  this  period,  and  at  a  time  when 
it  is  conceded  by  his  counsel  that  there  remains 
no  other  law  under  which  the  next  general  as- 
assembly  cfin  be  elected,  the  appellee  invokes 
the  Judiciary  to  inquire  into  the  constitution- 
ality of  the  act  in  Question,  and  grant  the 
extraordinary  relief  demanded,  regstfdless  of 
the  consequences  that  may  follow. 

It  is  manifest,  I  think,  that,  under  the  status 
occupied  by  the  appellee  and  the  circumstances 
of  the  case  in  general,  this  cannot  be  done 
without  violating  the  fundamental  principles 
of  equity.  It  is  not  apparent  that  any  special 
beneficial  results  will  inure  to  the  appellee  if 
the  statute  in  question  should  be  adjudged  to 
be  Invalid,  while,  upon  the  other  band,  in- 
jurious ones  might  result  to  the  public;  hence, 
under  such  circumstances,  it  is  evident  that 
equitable  rules  do  not  require  a  court  to  award 
the  relief  requested  by  the  appellee.  It  Is  true, 
as  contended  by  the  eminent  and  learned  coun- 
sel for  the  latter,  as  a  general  proposition,  that 
courts  have  nothing  to  do  with  the  conse- 
quences that  follow  from  their  decisions;  yet, 
under  the  state  of  facts  in  this  cause,  the  ques- 
tion of  the  probable  results  that  the  public 
may  sustain  if  a  decision  should  be  adverse  to 
the  statute  in  dispute  becomes  a  potent  factor 
in  deciding  whether  the  relief  sought  by  the 
action  should  be  granted.  Again,  it  may  be 
said  that  if,  under  the  existing  emergency,  the 
governor  declines  to  convene  the  present  gen- 
eral assembly  in  extra  session,  to  enact  an  ap- 
portionment law,  and  therebv  the  electors  are 
virtually  driven  to  elect,  uncfer  the  act  of  1885, 
members  of  the  house  of  representatives  and 
successors  to  the  senators  who  were  elected  in 
1892,  it  cannot,  in  reason,  be  urged  that  the 
courts  ought  to  interpose  and  forbid  them  to 
exercise  the  right  of  so  doing.  The  judgment 
should  be  reversed,  and  the  lower  court  directed 
to  sustain  the  demurrer  to  the  complaint,  for 
want  of  equity. 

Monks,  J.,  dissenting: 

I  dissent  from  both  the  reasoning  and  the 
conclusion  reached  in  the  prevailing  opinion. 
The  apportionment  act  of  1885,  tested  bv  the 
principljps  established  in  the  cases  of  Parker  ▼. 
iitate,  PUmeU,  188  Ind.  178  and  212, 18  L.  R.  A. 
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667  aDd  670,  and  Denny  ▼.  State,  Ba*ler  (Ind.) 

81  L.  R.  A.  726,  where  this  court  held  the  ap- 
portioDment  acta  of  1879, 1891,  1898,  and  1896 
uDCODStitational,  is  clearly  and  without  doubt 
uncoDStitutional  and  void.  It  is  not  a  law,  and 
fs  inoperative  for  any  purpose.  It  confers  no 
rights;  it  imposes  no  duties;  it  affords  no  pro- 
tection; and  is  the  same  as  if  it  had  never  been 
passed.  Johnson  ▼.  Randolph  County,  140 
Ind.,  on  page  166;  Strong  y.  Daniel,  6  Ind. 
848;  Sumner  v.  Beeler,  60  Ind.  841,  19  Am. 
Rep.  718;  Cooley,  Ck>nst.  Lim.  6th  ed.  222; 
Black,  Const.  Law,  p.  64,  ^  87.  It  is  not  the 
Judgment  of  a  court  that  renders  a  statute  un- 
constitutional, but  the  fact  that  it  is  in  con- 
flict with  some  provision  of  the  Constitution. 
A  statute,  therefore,  that  is  repugnant  to  any 
provision  of  the  Constitution,  is  void  before 
as  well  as  after  it  is  so  adjudged.  The  fact 
that  no  court  has  ever  passed  upon  the  ques- 
tion does  not  render  such  statute  constitu- 
tional and  valid.  Therefore,  the  apportion- 
ment act  of  1886  is  no  more  valid  and  binding 
than  the  apportionment  acts  of  1891, 1898,  and 
1896,  which  have  been  adjudged  unconstitu- 
tional by  this  court.  This  court  has  uniformly 
held  that,  when  it  clearly  appears  t^at  a  stat- 
ute is  repugnant  to  or  is  in  conflict  with  any 
provision  of  the  Constitution,  it  is  the  plain 
duty  of  the  courts  to  declare'  it  null  and  yold. 
Campbell  ▼.  Dwigffins,S^  Ind.,  478, 480;  Parker 
y.  State,  P&weU,  188  Ind.,  on  pages  187  and 
212, 18  L.  R  A.  667  and  679;  Denny  y.  State 
Bailer,  eupra.  Indeed,  it  is  not  claimed  in 
the  prevailing  opinion  that  the  apportionment 
act  of  1886  is  constitutional,  but  it  is  not  held 
invalid  for  the  sole  reason  given  that  it  is  ^e 
only  statute  on  that  subject,  and  that,  if  held 
invalid,  the  governor  may  not  call  a  special 
session  of  the  general  assembly,  or,  if  it 
does,  the  general  assembly  may  not  enact 
a  constitutional  apportionment  law,  and  anar- 
chy may  follow.  In  response  to  a  suggestion 
of  like  character  in  MePhereon  y.  Blacker,  146 
U.  8.  1,  86  L.  ed.  869,  the  court,  by  Chief 
Justice  Fuller,  said:  "  It  is  argued  that  the 
subject-matter  of  the  controversy  is  not  of 
Judicial  cognizance,  because  it  is  said  that  all 
questions  connected  with  the  election  of  a 
presidential  elector  are  political  in  their  nat- 
ure; that  the  court  has  no  power  flnally  to  dis- 
pose of  them;  and  that  its  decision  would 
be  subject  to  review  by  political  officers  and 
agencies,  as  the  state  board  of  canvassers, 
the  legislature  in  joint  convention,  and  the 
governor,  or  flnally,  Congress.  .  .  .  The  ques- 
tion of  the  validity  of  this  act,  as  presented 
to  us  by  this  record,  is  a  judicial  question,  and 
we  cannot  decline  the  exercise  of  our  jurisdic- 
tion upon  the  inadmissible  suggestion  that 
action  might  be  taken  by  politi(»l  agencies  in 
disregard  of  the  judgment  of  the  highest  tri- 
bunal of  the  state  as  revised  by  our  own." 
This  doctrine  was  approved  by  the  supreme 
court  of  New  Jersey  in  State,  Morris,  v. 
Wrightsan,  66  N.  J.^  L.  126, 22  L.  R.  A.  548. 

It  is  the  duty  of  each  department  of  the 
state  government  to  act  in  the  discbarge  of 
all  duties  upon  the  presumption  that  the  other 
departments  will  properly  perform  all  duties 
incumbent  upon  them.  It  is  only  when  the 
action  of  the  several  departments  of  the  state 
government  is  governed  by  this  rule  that  its 
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perpetuity  and  safety  are  assured.    Any  other 
course  tends  to  bring  confusion  and  anarcby» 
This  court,  therefore,  should  decide  all  ques- 
tions properly  presented  upon  the  presumption 
that  the  executive  and  legislative  depart meDt» 
of  the  state  government  will  not  neglect  any 
duty,  or  fail  to  perform  any  function  impoeed 
upon  them  by   the  Constitution.     There  is- 
much  less  danger  of  anarchy  by  this  course 
than  for  this  court  to  declare  an  uncooslita- 
tional  law  valid,  or  decline  to  pass  upon  the- 
question  of  Its  constitutionality,  lor  the  reason 
that  the  other  departments  named  might  fai^ 
or  refuse  to  perform  the  duties  impcMed  Xff 
the  organic  law.    The  suggestion  that  either 
the  legislative  or  executive  department  of  the- 
state  government  might  fail  or  refuse  to  per- 
form the  duties  imposed  by  the  Constitution, 
as  a  reason  why  this  court  should  not  adjudge 
the  apportionment  act  of  1886  unconstitutionS* 
as  it  clearly  Is,  or  as  a  reason  why  this  court 
should  decline  to  pass  upon  that  question,  i» 
certainly,  in  the  language  of  Chief  Justice 
Fuller,  "inadmissible,"    and  should  not  be- 
considered  by  the  court.    To  do  so  is  an  unwar- 
ranted reflection  on  the  co-ordinate  branches^ 
of  the  state  government    In  Parker  v.  State^ 
Powell  (decided  in  December,  1892).  183  Ind. 
178, 18  L.  R.  A.  667,  before  the  meeting  of 
the  general  assembly  in  January,  1893,  thi» 
court  said:  "If,  at  the  next  ensuing  election. 
the  state  is  without  a  valid  law  creating  sen- 
atorial and  representative  districts  under  the> 
enumeration  of  1889,  the  responsibility  must, 
rest  with  the  legislnture,  and  not  with  the  ju- 
dicial department  of  the  state  government.'*' 
This  same  argument  was  also  considered  anii 
answered  in  Uie  apportionment  cases  decided 
by  the  supreme  courts  of  Michigan  and  Wis- 
consin.   In  Biddings  v.  Blacker,  98  Mich.  1, 
16  L.  R.  A.  402,  Morse,  Ch.  J.,  said:  '^  We  do 
not  care  to  go  further,  since  there  is  a  remedy 
in  the  hands  of  the  executive  and  legislature. 
The  consequences  of  this  decision  are  not  for 
us.    It  is  our  duty  to  declare  the  law,  to  point 
out  the  invasion  of  the  Constitution,  and  to 
forbid  it"    In  State,  Atty.  Oen,,  v.  Ounnino- 
ham,  81  Wis.  440, 16  L.  R.  A.  661,  Pinney,  J., 
said:  "  No  difficulty,  it  is  believed,  need  be 
apprehended  as  to  the  result  of  the  decision 
the  court  has  felt  it  to  be  its  imperative  duty 
to  make;  and  our  respect  for  the  executive  of 
the  state, whose  duty  it  is  to  *take  care  that  the- 
laws  are  faithfully  executed,'  forbids  any  ap- 
prehension that  he  will  fail  in  the  least  in 
meeting  the  present  emergency,  or  to  take 
such  measures  as  in  his  wisdom  seem  best  to- 
give  full  effect  to  the  Constitution  and  the- 
laws."    In  the  same  case,  Lyon,  Ch.  J.,  said: 
'*  Neither  is  the  Jurisdiction  of  the  court  af- 
fected, or  the  exercise  thereof  emt>arras8ed, 
by  the  fact  that  this  decision  may  leave  the 
state  without  a  valid  legislative  apportion 
menl  law,  and  hence  without  any  law  for  th» 
election  of  another  legislature.    The  governor 
may  convene  the   present  legislature,  if  h» 
deems  it  his  duty  to  do  so,  and  when  ao  con- 
vened there  can  be  no  doubt  of  its  power  to 
enact  a  valid  legislative  apportionment  law." 
In  the  Legal  Tender  Cases.  79  U.  S.  12  Wall 
467.  20  L.  ed.  287,  Mr.  Justice  Strong,  in  de- 
liveiing  the  opinion  of  the  court,  referred  to 
the  situation  of  the  country  when  the  acts 
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"were  paned,  uid  the  *' gteaX  basiness  dia- 
arran^ement,  widespread  distress,  and  rankest 
inlusiioe "  that  would  result  if  said  acts  were 
held  inTaUd,  but  he  added:  "The  conse- 
quences of  which  we  have  spoken,  serious  as 
they  are,  must  be  accepted,  if  there  is  a  clear 
incompatibility  between  the  Constitution  and 
the  legal  tender  acts." 

The  proposition  that  this  court  should  hold 
an  unconstitutional  law  valid,  or  refuse  to 
pass  upon  the  question  of  its  validity,  because 
some  other  department  of  the  government 
might  fail  or  refuse  to  perform  the  duties  im- 
posed upon  it  b^  the  organic  law,  is  a  dan- 
fferous  and  vicious  doctrine,  and  is  not,  I 
think,  sustained  by  reason,  and  is  clearly 
affainst  the  great  weight  of  the  authorities, 
lleither  can  I  concur  in  the  proposition  that 
the  people,  having  acted  upon  the  apportion- 
Dientof  1885,  by  electing  three  successive  gen- 
eral assemblies  under  it,  it  is  now  too  late  to 
raise  the  <}uestion  of  its  validity.  The  authori- 
ties cited  m  support  of  this  doctrine  have  ref- 
erence to  actions  to  en  force  private  rights  con- 
cerning property,  and  can  have  no  applica- 
tion in  a  case  like  (he  one  before  us.  This 
court,  in  Denny  v.  State,  Ar«2^(lnd.)  81  L.  R. 
A.  726,  said:  "  Neither  do  we  think  there  is 
any  estoppel  here,  as  in  the  case  of  VUkery 
▼.  Bendricks  County  Camn.  184  Ind.  554,  to 
which  we  are  referred.  There,  the  party 
bringins  suit  to  enjoin  a  levy  of  taxes  to  pay 
for  bouas  issued  on  purchase  of  a  toll  road, 
liad  waited  until  he  received  the  benefit  of  the 
bonds  before  asking  the  court  to  declare  un- 
constitutional the  law  under  which  they  were 
issued.  Here,  wbile  there  may  be  some  ques- 
tion of  private  or  personal  benefit,  yet  the  is- 
sue before  the  court  is  much  broader.  The 
action  concerns  all  the  people  of  tbe  state,  in 
their  most  enlarged  and  sacred  relations  of 
citizenship  and  government,  and  the  case  can- 
not be  tied  up  with,  the  purely  private  rights 
of  anyone.  It  is  tinie  that  an  action  to  test 
the  constitutionaUtirof  the  law,  if  brought  at 
all.  should  have  \tem  pressed  to  a  final  deter- 
mination in  the  flafti  place.  .  .  .  Tet  tbe 
people  of  the  state;  ii  their  sovereign  capacitv, 
cannot  for  such  reasons  be  estopped  from  ask- 
ing for  a  determination  of  the  validity  of  a 
law  under  which  it  is  now  proposed  that  they 
shall  elect  their  next  legislature.  When  the 
people  of  tbe  state  appear  at  this  bar  with 
such  an  issue,  there  can  be  no  question  of  es- 
toppel. The  inquiry  is  one  reaching  the 
foundations  of  government."  In  Parker  v. 
Stats,  PmoeU,  wpra,  this  court  held  that 
the  apportionment  act  of  1879  was  uncon- 
stitutional, notwithstanding  three  successive 
general  assemblies  had  been  elected  thereun- 
er,  and  more  than  thirteen  vears  had  elapsed 
since  its  enactment.  Tet  it  has  only  been 
eleven  years  since  the  apportionment  act  of 
1885  was  passed.  Lapse  of  time,  however, 
cannot,  in  a  case  like  the  one  at  bar,  render  an 
unconstitutional  statute  valid  or  secure  from 
attack,  or  deprive  the  people  of  their  right  to 

3uestion  its  validity.  We  think  the  correct 
octrine  was  declared  in  Stale,  Morris,  v. 
Wrighteon,  56  N.  J.  L.,  on  page  208,  22  L. 
R.  A.  548,  quoting  the  language  of  Judge 
Ck>oley :  "  Acquiescence  for  no  length  of  time 
can  legalize  a  dear   usurpation   of   power, 
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when  the  people  have  plainly  expressed  their 
will  in  the  Constitution  and  appointed  judicial) 
tribunals  to  enforce  it. "  Tbe  subject  of  ac- 
quiescence in  unconstitutional  apportionment 
statutes,  as  affectine  the  right  of  an  elector  to 
have  the  validity  of  tbe  act  determined,  was 
considered  by  tbe  supreme  court  of  New  Jer- 
sey, in  State,  Morris^  v.  Wrighteon,  supra, 
where  it  was  claimed  that  a  particular  method 
of  apportionment  had  been  acquiesced  in  ever 
since  the  adoption  of  the  Constitution  by  all 
parts  of  the  state  government,  and  by  the  peo- 
ple, and  that,  therefore,  it  was  no  longer  sub- 
ject to  question.  But  it  was  held  by  the  court 
that  this  doctrine  had  no  application  whatever 
in  a  case  where  it  appeared  that  the  mandates 
of  the  Constitution  had  not  been  obeyed. 
The  court  said:  *'The  Constitution  contains 
tbe  permanent  will  of  the  people.  It  is  para- 
mount to  tbe  power  of  the  legislature,  and  cnn 
be  revoked  or  altered  only  by  the  power  which 
created  it.  Popular  government  can  be  main- 
tained only  by  upholding  tbe  Constitution  at 
all  times  and  on  all  occasions  as  it  was  when  it 
came  from  the  hands  of  the  people,  by  whose 
flat  it  was  establibhed  as  the  fundamental  arti- 
cles of  government,  to  abide  until  altered  by 
tbe  authority  which  created  it.  To  adopt  tbe 
language  of  Chief  Justice  Bronson,  in  Oakley 
V.  Asptnwall,  8  N.  Y.  568:  '  There  is  always 
some  plausible  reason  for  the  latitudinariau 
constructions  which  are  resorted  to  for  tbe 
purpose  of  acquiring  power, — some  evil  to  te 
avoided,  or  some  gO(xi  to  be  attained  by  push- 
ing the  powers  of  tbe  government  beyond 
their  legitimate  boundary.  It  is  by  yielding 
to  such  influences  that  Constitutions  are  grad- 
ually undermined,  and  flnally  overthrown. 
.  .  .  One  step  taken  bv  the  legislature  or  the 
judiciary  in  enlarging  the  powers  of  tbe  gov- 
ernment opens  tbe  door  for  another,  which 
will  be  sure  to  follow;  and  so  the  process 
goes  on,  until  all  respect  for  the  fundamental 
law  is  lost,  and  the  powers  of  the  govern- 
ment are  just  what  those  in  authority  please 
to  call  them.'  Within  the  domain  of  con> 
struction  there  is  room  for  argument  and  dis- 
cussion,— nay,  even  for  a  diversity  of  opinion; 
but  when  the  meaning  of  the  Constitution,  in- 
terpreted by  its  letter  and  in  ita  spirit  is  ascer- 
tained, extraneous  considerations  are  of  no 
avail.  In  the  process  of  construction,  long 
use  and  practical  interpretation  are  entitled  to 
great  weight  if  the  language  be  obscure  or 
doubtful;  but  such  extraneous  considerations 
cannot  be  allowed  '  to  abrogate  the  text '  or 
'  fritter  away  its  obvious  sense.'  I  have  already 
said  that  on  a  construction  of  the  words  of  the 
constitutional  provision  regulating  this  subject, 
fortifled  by  tbe  policy  and  institutions  which 
prevailed  in  this  state  prior  to  the  framing  of  the 
Constitution,  and  a  comparison  of  other  of  its 
provisions. the  constitutional  mandate  requires 
the  election  of  memliers  of  the  general  assembly 
-by  the  legal  voters  of  the  counties  respectively, 
and  that  the  division  of  counties  into  assembly 
districts,  and  the  distribution  of  the  members 
among  these  districts  for  tbe  purpose  of  elect- 
ing such  members  is  in  conflict  with  the  con- 
stitutional mandate.  No  one  can  examine  the 
legislation  on  this  subject  from  1871  to  tbe 
present  time  and  contemplate  the  results  with- 
out realizing  the  evils  which  have  been  fostered 


686 


Indiana  Scfrbmb  Ck)nRT. 


Hat, 


under  tbfs  Bystem.  Relief  from  these  w rones 
tbrouerb  the  ballol  box  cannot  be  assured,  the 
majority  in  tbe  legislature  being  elected  under 
this  system  by  a  minority  of  the  legal  voters 
of  the  state.  Precedent  has  been  followed  by 
retaliation,  to  be  repeated  from  time  to  time  as 
supremacy  in  the  legislature  has  passed  from 
one  political  party  ta  the  other.  For  this  con- 
dition of  affairs  the  only  remedy  is  by  a  re- 
turn to  constitutional  methods.  State,  Mor- 
rw,  y.  Wright9on,  66  N.  J.  L.  214,  22  L.  R 
A.  648.  It  Is  said  in  Oooley,  Const.  Lim.  87, 
note,  in  criticising  the  action  of  certain  courts 
in  declaring  a  statute  to  be  constitutional  which 
was  not:  "But  it  would  have  been  interesting 
and  useful  if  eiiher  of  these  learned  courts  had 
«i)umerated  the  evils  that  must  be  placed  in 
the  opposite  scale  when  the  question  is  whether 
a  constitutional  rule  shall  m  disregarded,  not 
the  least  of  which  is,  the  encouragement  of  a 
disposition  on  the  part  of  legislative  bodies  to 
set  aside  constitutional  restrictions,  in  tbe  be- 
lief that,  if  the  unconstitutional  law  can  once  be 
f>ut  in  force,  and  large  interests  enlisted  under 
t,  the  courts  will  not  venture  to  declare  it 
void,  but  will  submit  to  the  usurpation,  no 
matter  how  gross  and  daring.  We  agree  with 
the  supreme  court  of  Indiana,  that,  in  coq- 
struiug  constitutions,  courts  have  nothing  to 
do  with  the  argument  od  inconvenienti,  and 
should  not  "bend  the  Constitution  to  suit  the 
law  of  the  hour.'  Gresncastle  Twp,  v.  Black, 
^  Ind.  667,  666,  and  with  Bronson,  Ch.  J.,  fn 
what  he  says  in  Oakley  y.  AspinwaU,  8  N.  T. 
«47, 668." 

It  is  now  more  than  five  months  to  the  next 
general  election,  and  ample  time  remains  for 
the  proper  authorities  to  take  such  steps  as 
may  be  deemed  necessary  to  protect  the  rights 
of  the  people,  and  see  "that  the  laws  are  faith- 
fully executed."  If,  however,  the  election 
y^ere  so  near  at  band  that  such  steps  could  not 
reasonably  be  taken,  the  court  might  properly 
withhold  its  decision  until  after  the  election 
was  held;  but  in  no  event  would  the  court  be 
justified  in  adjudging  that  an  unconstitutional 
apportionment  act  was  valid,  or  in  refusing  to 
pass  upon  the  question  of  its  validity.  To  do 
so  is  to  disregard  the  provisions  of  the  Consti- 
tution, which  every  officer  is  sworn  to  support. 
It  is  proper  to  say  that  tbe  quotation  made  in 
the  prevailing  opinion  from  the  separate  opin- 
ion of  Elliott,  J.,  in  Parker  v.  State,  P&ioeU, 
wpra,  is  from  that  part  of  the  opinion  in  which 
he  expresses  bis  dissent  from  the  action  of  the 
majority  in  declaring  the  apportionment  act  of 
1891  unconstitutional,  and  that  the  language 
quoted  gives  one  of  the  reasons  he  urged  why 
the  court  should  not  pass  upon  the  question. 
The  majority  of  the  court,  however,  passed 
upon  the  question,  and  held  said  act  unconsti- 
tutional.   The  judgment  should  be  affirmed. 


Thomas  TAGGART,  Auditor,  et  al.,  Appts., 

«. 

Jefferson  H.  CLAYPOLE. 

( Ind ) 

!•   The  fi^ant  of  the  rig^ht  of  appeal  in 


annexatton  proeeedin^  to  resident  free- 
holders only  does  not  deny  to  Dooresident  hold- 
ers equal  privileges  or  immunities. 

0.   The  annexation  ofterritory  to  a  dtj 

is  not  a  taking  of  the  property  therein  situated 
nor  does  it  deprive  any  person  of  property  within 
the  constitutional  provision  as  to  due  process. 

8*  A  statute  treating  all  owners  of  land 
in  terrltorgr  to  be  annexed  to  a  dty 
alike  under  like  drsumsrances  and  oonditiODS 
does  not  deprive  anyone  of  tbe  equal  protecdoa 
of  the  laws,  althonsrh  it  permits  an  appeal  <mi7 
by  residents  of  tbe  territory  to  be  annexed. 

4*  The  elimination  of  a  provision  ^t^ 
ing  a  ri^ht  of  appeal  to  resident  ownen 
only  from  a  statute  providing  for  annexation 
may  be  made,  if  that  provisioo  is  unconstitutlonaU 
without  destroying  tbe  whole  statute. 

•  (1187  98,1808.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Circuit  Court  for  Marion  County  in 
favor  of  plaintiff  in  an  action  to  enjoin  defend- 
ants from  placing  certain  property  on  the  tax 
duplicate  of  the  city  of  Indianapolis  as  citj 
property.    Ref>er9ed. 

The  facts  are  stated  In  the  opinion. 

Meeere.  J.  E.  Scott  and  James  B.  G  w 
tis  for  appellants. 

Mr,  A.  J«  BoTeridfl^  for  appellee. 

McCabe»  J.,  delivered  the  opinion  of  the 
court: 

The  appellee  and  another,  whose  death  was 
suggested  of  record  in  the  court  below,  before 
Judgment,  sued  the  appellant  Taggart,  as  audi- 
tor, and  the  appellant  the  city  of  Indianapolis, 
to  enjoin  each  of  them  from  extending  certain 
described  lands  upon  the  tax  duplicate  of  the 
county  and  city  as  city  property.  It  is  shown 
that  the  threatened  extension  was  about  to  be 
made  by  virtue  of  the  annexation  of  certain 
contiguous  territory  to  said  city,  which  in- 
cluded 75  acres  of  unplatted  .farm  land  belong- 
ing to  the  plaintiffs;  that  sush  annexation  was 
claimed  by  the  defendants  nlP  have  been  ef- 
fected by  virtue  of  an  ordinftnoe  adopted  and 
passed  by  the  common  council  of  said  city 
Novemb^  8, 1808,  under  and  pursuant  to  the 
provisions  of  §§  87  and  88  of  the  charter  of 
said  city  approved  March  6,  1891  (Acts  1891, 
p.  187;  Rev.  Stat  1894,  §§  8808,  8809).  Tbe 
circuit  court  overruled  sei^arate  demurrers  by 
each  of  the  defendants  to  the  complaint,  as- 
signing insufficiency  of  the  ficts  stated  therein 
to  constitute  a  cause  of  action  against  each; 
and  said  defendants  declining  to  plead  over, 
and  standing  on  their  demurrers,  the  court  en- 
tered a  decree  perpetually  enioining  both  de- 
fendants from  entering  said  lands  upon  said 
duplicates  for  the  purposes  of  city  taxation,  as 
prayed  for  in  the  complaint.  The  right  to  tax 
the  property  for  city  purposes  is  not  questioned 
on  account  of  any  formal  or  substantial  defect 
in  the  ordinance  of  annexation,  or  for  want  of 
the  observance  of  any  legal  requirements  In 
the  passage  of  the  ordinance  either  formal  or 
substantial,  but  it  is  claimed  that  the  defect  is 
in  tbe  sections  of  the  statute  above  referred  to, 
constituting  a  part  of  the  city  charter.    The 


Nora.— As  to  proceedings  to  annex  tenitory  to  a 
eity,  see  also  Forsyth  v.  Hammond  (Ind.)  80  L.  B.  A. 
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As  to  the  legislative  power  to  annex  territory  to 
municipal  oorporations,  see  naU  to  State,  Blobardi^ 
V.  Cincinnati  (Ohio)  27  L.  B.  A.  787.  - 
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•cootention  is  that  said  tections  are  void  because 
tbey  violate  the  Constitutioo  of  the  state  and 
the  United    States.      The   Ist  section  above 
mentioned  provides  that  "the  common  council 
«hal1  have  power,  by  ordinance,  to  declare  and 
■define  the  entire  corporate  boundaries  of  such 
city.    .    .    .    Such  ordinance     .    .    .    may 
include  contiguous  territory,  whether  platted 
or  not,  not  previously  annexed.    .    .    .    Said 
common  council  may  also,  by  separate  ordi- 
nance,  not  purporting  to   define  the  entire 
boundaries  of  such  city,  annex  contiguous  ter- 
ritory, whether  platted  or  not,  to  such  city,  and 
.     .    .    shall  be  conclusive  evidence    .    .    . 
that  the  territory  therein  described  was  properly 
■annexed,  and  constitutes  a  part  of  such  city  ex- 
<;ept  as  provided  in  the  next  section."   The  next 
section  provides,    among   other  things,   that 
^'whenever  such  .    .    .    territory    ...    is 
finplatted  ground,  an  appeal  may  be  taken  from 
such  annexation,  bv  one  or  more  resident  free- 
holders in  the  territory  sought  to  be  annexed, 
filing  their  remonstrance  in  writing  against 
such  annexation,  together  with  a  copy  of  such 
ordinance,  in  the  circuit  or  superior  courts  of 
the  county  where  such  territory  is  situated. 
.     .    .    Such  written  remonstrance  or  com- 
plaint shall  state  the  reason  why  such  annexa- 
tion ought  not  in  Justice  to  take  place.    .    .    . 
The  court  shall  thereupon  proceed  to  hear  and 
<3etermine  such  appeal  without  the  interven- 
tion of  a  jury,  and  shall  give  judgment  upon 
the  question  of  such  annexation  according  to 
the  evidence   which  either  party  may  intro- 
duce, relevant  to  the  issue.    If  the  court  shall 
be  satisfied  upon  the  hearing  that  less  than  TJi 
per  cent  of  the  resident  freeholders  of  the  ter- 
ritory sought  to  be  annexed  have  remonstrated, 
and  that  the  adding  of  such  territory  to  the  city 
will  be  for  its  interest,  and  will  cause  no  mani- 
fest injustice  to  the  persons  owning  real  estate 
in  the  territory  sought  to  be  annexed,  he  shall 
so  find,  and  said  annexation  shall  take  place. 
If  the  court  shall  be  satisfied  that  75  per  cent  or 
more  of  the  resid4at  freeholders  of  the  terri- 
tory sought  to  be  ifnnexed  have  remonstrated, 
audi  annexation  Mball  not  take  place,  unless 
the  court  shall  find  from  the  evidence  that  the 
prosperity  of  such  city  and  territory  will  be 
materially  retarded,  and  the  safety  of  the  in- 
habitants  and   property  thereof  endangered 
without  such  annexation." 

The  complaint  alleges  that  the  plaintiffs, 
though  owners  of  the  unplatted  ground  in 
question,  included  in  the  territory  annexed, 
were  and  are  not  residents  within  said  terri- 
tory, but  were  and  are  residents  within  the 
city  of  Indianapolis.  It  is  contended,  tJbere- 
fore,  that  as  the  right  of  appeal  is  given  only 
to  resident  freeholders  in  the  territory  sought 
to  be  annexed,  and  the  same  right  impliedly 
denied  to  owners  of  land  in  the  territory  who 
do  not  reside  therein,  they  are  denied  the 
equal  protection  of  the  law,  their  property 
taken  without  due  process  of  law,  and  that 
privileges  and  immunities  are  granted  to  such 
resident  owners  which  are  denied  to  the  plain- 
tiffs on  the  same  terms.  It  is  urged  at  great 
length  and  with  much  ability  that  the  sections 
are  void,  because  they  violate  section  28  of 
article  1  of  the  state  Constitution,  which  pro- 
vides that  '*the  general  assembly  shall  not 
grant  to  any  citizen,  or  any  class  of  citizens, 

82  L.  R.  A. 


privileges  or  immunities  which  upon' the  same 
terms  shall  not  equally  belong  to  all  citizens." 
If  we  were  to  concede  that  the  statute  in  ques- 
tion, giving  the  right  of  appeal  to  residents,  and 
in  denying  the  same  right  to  land  owners  not 
residing  within  the  territoiv  in  question,  is  a 
violation  of  the  constitutional  provision  quoted, 
it  does  not  follow  that  the  appellee's  contention 
can  be  upheld,  that  the  whole  of  both  sections 
of  the  charter  are  void.  A  statute  may  be  un- 
constitutional in  part  and  valid  as  to  the  resi- 
due. Clark  V.  EUis,  8  Blackf.  8:  Madiaon  dt 
L  R.  Co.  V.  Whiieneek,  8  Ind.  217;  State  ▼. 
IfeteUm,  69  Ind.  178;  Wallace  v.  Marian  County 
Comre,  87  Ind.  888;  CampbeU  v.  Dwigqins,  88 
Ind.  478;  Ing&rman  v.  NobleawUe  Twp,  00  Ind. 
898;  IndianapolU  v.  Bieter,  188  Ind.  80.  If 
the  unconstitutional  portions  of  a  statute  can 
be  stricken  out,  and  still  leave  a  complete  stat- 
ute, the  unconstitutional  portions  must  be  re- 
garded eliminated,  and  the  remainder  of  the  stat- 
ute must  be  enforced.  StaU,  Law,  v.  Blende 
121  Ind.  514:  BtaU,  CoOett,  y.  Oarljy,  122  Ind. 
17.  The  only  part  of  the  statute  here  in  ques- 
tion that  can  at  all  be  regarded  as  in  confiict 
with  the  constitutional  provision  quoted  is  that 
part  giving  a  right  of  appeal  only  to  the  resi- 
dent freeholders.  That  part  of  the  statute 
may  be  eliminated  without  in  any  way  impair- 
ing the  force  of  the  provisions  authorizingthe 
common  council  to  annex  the  territory.  That 
part  of  the  statute  being  eliminated,  there  is  no 
discrimination  between  resident  and  nonresi- 
dent owners  of  unplatted  land  within  the  terri- 
tory to  be  annexed.  They  are  all  treated  as 
the  owners  of  platted  ground  within  the  terri- 
tory to  be  annexed,  are,  namely,  given  no 
right  of  appeal  whatever.  It  is  established 
law  that  territory  may  be  annexed  to  a  city 
with  or  without  the  consent  of  the  inhabitanu 
of  the  territory  affected.  16  Am.  &  Eng.  £nc. 
Law,  pp.  1007-1009,  and  authorities  there  cited; 
^t^  V.  IndianapolU,  56  Ind.  616,  and  authori- 
ties there  cited.  Appellee's  learned  counsel 
concede  this  to  be  the  law,  but  contend  that, 
the  right  of  appeal  being  given  to  one  class  of 
owners,  such  right  must  be  given  to  all,  or  the 
statute  will  be  unconstitutional  and  void.  But 
we  are  of  opinion  that  the  provision  as  to 
appeal  is  not  In  confiict  with  the  section  of  the 
Bill  of  Righto  auoted  above.  The  ultimate 
right  of  annexation  is  made  to  depend  practi- 
Cfuly  upon  the  voice  of  75  per  cent  of  the 
resident  freeholders  of  the  territory  to  be 
affected.  It  is  the  convenience,  safety,  and 
well-being  of  the  inhabitants  of  the  territory  to 
i  be  affected  on  the  one  hand,  and  that  of  the 
city  on  the  other,  that  the  statute  makes  the 
criterion  for  determining  the  question  of  an- 
nexation. And,  in  order  to  insure  permanency 
of  interest  in  the  inhabitants  that  are  given  a 
voice  on  the  question,  they  are  required  to  be 
freeholders.  The  convenience,  safety,  and  pro- 
tection of  a  resident  land  owner  in  the  territory 
may  be,  and  very  likely  is,  different  from  that 
of  a  nonresident  land  owner  in  the  territory. 
The  one  may  be  interested  in,  and  need,  police 
and  fire  protection,  water,  light,  and  gas, 
which  the  city  might  afford  to  him  on  slight 
cost;  whereas  the  nonresident  might  not  desire 
or  have  any  use  for  such  things,  and  hence 
ought  no  more,  in  iustice,  to  have  a  voice  in 
preventing  the  residents  from  securing  these 
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adTEDtages  than  he  should  be  allowed  a  vote 
on  the  levy  of  a  local  school  tax  in  that  terri- 
tory, simply  because  he  owned  property  therein. 
Therefore  the  grant  of  the  right  of  appeal  to 
the  resident  freeholders  only  is  not  a  grant 
to  any  citizens  or  class  of  citizens  of  privileges 
or  immunities  which,  upon  the  same  terms,  do 
not  equally  belong  to  all  citizens.  The  terms 
upon  which  they  are  to  have  a  Toice  in  the 
annexation  are  such  an  interest  therein  as  a  resi- 
dent has. 

But  it  is  insisted  that  the  nonresident  has  an 
interest  as  a  taxpayer.  His  relation  to  the  pub- 
lic or  to  the  state  as  a  taxpayer  is  not  changed 
by  beincr  transferred  from  one  political  subdi- 
Yision  of  the  state  to  another.  BtiU  v.  Indian- 
apolis, 9upra,  It  is  true,  such  transfer  makes 
him  liable  to  taxation  in  the  city,  but  it  only 
changes  his  liability  as  to  local  taxation.  His 
liability  to  state  and  county  taxation  remains 
unchanged.  While  annexation  makes  him  lia- 
ble to  city  taxation  for  local  purposes,  he  is 
freed  from  local  taxation  in  the  township  or 
political  subdivision  wherein  he  was  taxed 
before  annexation.  But  it  is  eamestljp^  urged 
that  city  taxation  must  be  so  much  higher  in 
the  city  than  outside  of  it  that  his  rights  as  to 
the  burdens  of  taxation  are  seriously  and  mate 
rially  affected  by  annexation.  That,  however, 
is  a  matter  that  the  courts  can  take  no  judicial 
cognizance  of,  unless  they  also  take  cognizance 
of  the  fact  that  the  benents  to  be  derived  from 
the  expenditure  of  public  money  raised  by  tax- 
ation in  the  city  would  be  correspondingly 
increased;  so  that  in  either  event  the  rights  of 
such  taxpayer  are  not  affected  by  such  trans- 
fer. 8tiU  y.  Indianapolis,  supra;  Kelly  v. 
Pittsburgh,  104  U.  8.  78,  26  L.  ed.  658. 

What  we  have  already  said  almost  disposes 
of  the  alleged  conflict  of  the  statute  with  the 
clause  in  the  14th  Amendment  to  the  Constitu- 
tion of  the  United  States,  which  provides: 
"Nor  shall  any  state  deprive  any  person  of 
life,  liberty,  or  property,  without  due  process 
of  law,  nor  deny  to  any  person  within  its 

Jurisdiction  the  equal  protection  of  the  laws." 
)ue  process  of  law  and  equal  protection  of 
the  laws  are  distinct  and  independent  rights, 
secured  to  each  individual  by  this  constitutional 
provision,  as  appellee's  learned  counsel  con 
tends.    But  it  results  almost  inevitably  from 


what  we  haye  before  said,  that  annexation  of 
territory  to  a  city  is  not  a  taking  of  the  prop- 
erty, nor  does  it  deprive  any  person  or  bit 
property.  Such  is  now  the  settled  law  in  this 
state,  and  by  the  Supreme  Court  of  the  United 
States.  EeUy  v.  PUUburgh,  104  U.  S.  78.  H^ 
L.  ed.  658,  supra;  Stilst  y.  iTidianapolis,  mpra; 
State  ex  rel.  Richards  v.  Cincinnati,  27 
L.R.A.  737,  note,  1  Beach,  Pub.  Corp.  $ 
398,  and  authorities  there  cited.  There- 
fore there  is  no  question  of  due  pi-oce??* 
of  law  involved  in  the  case.  The  Con- 
stitution of  Missouri  p^ves  the  right  of  ap- 
peal from  the  circuit  to  the  supreme  court  of  the 
state  except  in  certain  counties,  including  St. 
Louis  and  some  others  adjacent  thereto,  niuned,. 
and  the  city  of  St.  Louis.  In  those  counties  and 
in  that  city  an  appeal  lies  to  the  St.  Louis  court 
of  appeals  instead  of  the  supreme  court  of  the 
state.  The  Supreme  Court  of  the  United 
States  held  this  no  denial  of  the  equal  pro- 
tection of  the  law.  Missouri  y.  Lewis,  101  U. 
S.  29.  25  L.  ed.  991.  In  Hayes  v.  Missouri^ 
120  U.  S.  68,  80  L.  ed.  578.  Mr.  Justice  Fields 
speaking  for  the  court,  said:  "The  14tb 
Amendment  to  the  Constitution  of  the  United 
Stales  does  not  prohibit  legislation  which 
is  limited  either  in  the  objects  to  which  it  i» 
directed,  or  by  the  territory  within  which  it 
is  to  operate.  It  merely  requires  that  all  per- 
sons subjected  to  such  legislation  shall  be  treated 
alike,  under  like  circumstances  and  conditions^ 
both  in  the  privileges  conferred  and  the  liabili- 
ties imposed."  To  the  same  effect  are  Me- 
Pherson  y.  Backer,  146  U.  S.  39,  86  L.  ed. 
879;  Soon  EinoY,  Crowley,  118  U.  8.  709.  2S 
L.  ed.  1147.  We  have  already  seen  that  all 
owners  of  land  in  the  territory  to  be  annexed 
are  by  the  statute  in  question  treated  alike 
under  like  circumstances  and  conditions,  and 
hence  it  does  not  deprive  anyone  of  the  equal 
protection  of  the  laws.  Therefore  the  statute 
does  not  violate  the  14th  Amendment  to  the 
Constitution  of  the  United  St^Ues. 

It  follows  from  what  we^^ave  said  that  the 
complaint  of  the  appellee  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  and 
therefore  the  circuit  court  erred  in  overruling 
the  demurrer  thereto. 

7 he  judgment  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  sustain  the  de> 
miirrer  to  the  complaint 


MAINE  SUPREME  JUDICIAL  COURT. 


Almeda  J.  WAD8W0RTH 

V, 

Fred  P.  MARSHALL. 

(88  Me.  268.) 

1«  The  fri^htenhkg  of  horses  by  the  noise 
of  an  explosion  in  blastlngr  rock  is  one  of  the 
dangers  wblob  it  is  intended  to  iruard  against  by 
Hev.  Stat.  ohap.  17,  •  28,  requiring  reaaonable 
notice  of  theezplo8ion,and  •  24  declaring  liability. 


in  case  the  provisioa  is  violated,  for  all  damages 
caused  by  the  explosion. 

8.  Persons  **  ■>pproa€htngt  **  to  whom 
notice  is  required  by  Rev.  Stat.  chap.  17,  •  2& 
by  persoDS  blasting  rook.  Include  thoee  who  have 
passed  the  point  nearest  the  biaadng  and  are  re- 
ceding from  it,  if  they  are  in  near  prozlmlty  and 
not  a  safe  distance  from  the  place  of  ezploeioo. 

3.  I>rivln^  a  Tieious  horse  not  properly 
brokettf  and  unsafe  for  the  purpose,  may  con- 
tribute  to  the  injury  when  the  horse  is  frightened 


NoTB.— As  to  the  duty  of  those  engaged  in  blast- 
ing in  respect  to  the  safety  of  other  persons,  see 
Blackwell  v.  Moorman  (N.  C.)  17  L.  K.  A.  729. 

As  to  injuries  to  land  and  buildings  from  blast- 
ing, see  Benner  ▼.  Atlantic  Dredging  Go.  (N.  Y.)  17 

82L.aA. 


L.  R.  A.  2S0.  and  note;  also  Booth  v.  Borne,  W.  4  O. 
R.  Co.  (N.  Y.)  24  L.  R.  A.  106. 

As  to  liability  for  acts  of  independent  contractora 
in  blastinfr,  see  that  part  of  nnts  to  Bawver  t 
Whalen  (Ohio)  U  L.  R.  A.  beginning  oo  page  880L    , 


1896. 


Wadsworth  ▼.  Marshall. 
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by  blafltinff  rock,  so  ae  to  conftitute  a  defense  to 
tlie  atatutoiy  liabOity  for  failure  to  ffive  notice 
-of  the  exploeioD. 

:  (January  10, 1896.) 

EXCEPTIONS  by  plaiDtifiT  to  rulings  of  the 
Supreme  Judicial  Court  for  Knox  County 
loade  during  the  trial  of  an  action  brouebt  to 
recover  damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negligence. 
JSusuiinei, 

Plaintiff  was  riding  along  a  public  highway 
near  which  defendant  was  operating  a  quarry. 
He  exploded  a  blast  without  giving  notice 
thereof  as  required  by  statute.  Plaintiff's 
borse  took  fright  and  injury  to  plaintiff  re- 
sulted. The  testimony  showed  that  at  the 
time  the  blast  was  fired  the  horse  was  485  feet 
distant  from  the  point  where  the  blast  was  fired; 
that  the  point  of  the  blast  was  77  feet  below 
the  street  level  and  290  feet  from  the  line  of 
the  street.  At  the  time  the  blast  was  fired 
plaintiff  was  eoing  away  from  and  not  toward 
the  place  of  the  blast. 

Further  facts  appear  in  the  opinion. 

Messrs.  C.  E.  Littlelleldand  A.  S.  Little- 
ileld,  for  plaintiff: 

The  court  is  to  bear  in  mind  the  circum- 
stances under  which  the  act  was  passed,  as 
"  the  object  which  the  lawmakers  had  in  view, 
the  mischief  sought  to  be  remedied,  together 
^th  the  remedy  itself,  are  to  be  considered." 

IhnneU  v. «%,  85  Me.  119. 

It  is  impossible  to  use  the  term  "explosion" 
^without  having  in  mind  the  fact  that  its  prin- 
cipal characteristic  is  as  defined,  '*a  sudden 
and  loud  discharge,  as  the  explosion  of  pow- 
<)er."  What  legal  distinction  is  there  as  to 
•cause  and  effect  between  frightening  the  plain- 
tiff's horse  by  striking  him  with  a  piece  of  rock 
from  a  blast  and  frightening  him  by  **a  sudden 
and  loud  discharge,  as  the  explosion  of  pow- 

HerringUm  T^Jf^imngburfh,  110  N.  Y,  146. 
Mr,  W.  H.  Fj^gler  for  defendant. 

Stront,  J.,  ^^ivered  the  opinion  of  the 
court: 

The  exceptions  in  this  case  required  a  con- 
struction of  chapter  17,  g  28,  of  the  Revised 
Statutes,  which  provides  that  "persons  engaged 
in  blasting  lime  rock  or  other  rock  shall,  berore 
each  explosion,  give  seasonable  notice  thereof, 
so  that  all  persons  or  teams  approaching  shall 
bave  time  to  retire  to  a  safe  distance  from  the 
place  of  said  explosion;  and  no  such  explosion 
shall  be  made  after  sunset." 

Section  24  provides  a  penalty  against  any 
one  violatiui;  the  provision,  and  makes  such 
person  "liable  for  all  damages  caused  by  any 
explosion." 

Statutes  are  to  receive  the  construction  in- 
tended by  the  legislature.  ''To  ascertain  this, 
'we  may  look  to  the  object  in  view,  to  the  rem- 
edy intended  to  be  afforded,  and  to  the  mis- 
•chief  intended  to  be  remedied."  Win9iou>  v. 
KimbaU,  25  Me.  495.  "The  duty  of  the  court, 
T>eing  satisfied  of  the  intention  of  the  legisla- 
ture, clearly  expressed  in  a  constitutionid  en- 
actment, is  to  give  effect  to  that  intention,  and 
not  to  defeat  it  by  adhering  too  rigidly  to  the 
mere  letter  of  the  statute,  or  to  technical  rules 
of  construction."    Oate»  v.  Fir$t  Nat.  Bank, 

^  L.  R  A. 


100  U.  8.  244,  25  L.  ed.  582.  "And  we  should 
discard  any  construction  that  would  lead  to 
alnurd  consequences."  Oray  v.  Couvty  Comra. 
as  Bie.  485.  "The  meaning  of  the  legislature 
may  be  extended  l)eyond  the  precise  words 
used  in  the  law,  from  the  reason  or  motive 
upon  which  the  legislature  proceeded,  from  the 
end  in  view,  or  the  purpose  which  was  de- 
signed." United  States  V.  Freeman,  44  D.  8.  8 
How.  5ft5,  11  L.  ed.  728.  So,  in  Murray  v. 
Baker,  16  U.  S.  8  Whe^t.  541. 4  L.  ed.  454.  the 
words  "beyond  seas,"  in  a  state  statute  of  lim- 
itations, were  held  to  mean  *'out  of  the  state." 

To  apply  these  principles:  When  the  law 
was  enacted,  it  was  well  known  that  extensive 
quarrying  of  lime  and  other  rocks,  in  close 
proximity  to  much  traveled  highways,  was 
done,  and  that  persons  traveling  on  such  high- 
ways were  thereby  greatly  endangered,  not  only 
from  flying  rocks,  but  from  the  frightening  of 
horses  by  the  noise  of  the  explosion.  The  in- 
tention of  the  legislature,  in  passing  the  act, 
was  to  insure  safety  from  these  dangers. 
Hence,  notice  of  the  "explosion"  was  required 
to  be  given  to  travelers  in  time  for  them  to 
"retire  to  a  safe  distance."  It  is  argued  that 
the  miscliief  intended  to  be  remedied  was  that 
of  flying  rocks  or  other  debrie,  and  that  the 
frightening  of  horses  by  the  noise  of  the  explo- 
sion is  not  covered  by  the  statute.  We  cannot 
concur  in  this  view.  The  safety  of  the 
traveler  was  intended  to  be  secured.  Manv  of 
the  quarries  are  so  far  below  the  surface  of  the 
ground  that  there  is  little  danger  of  flying  rocks 
reaching  the  highway.  The  traveler's  danger 
from  missiles  is  much  less  than  that  from  the 
frightening  of  horses  from  the  noise  of  the  ex- 
plosion. Both  these  dangers  were  present  in 
the  minds  of  the  legislature,  when  a  remedy 
was  proposed,  and  they  evidently  intended  by 
thisstatute  to  guard  against  both.  One  of  Web- 
ster's definitions  of  the  word  * 'explosion"  is  "a 
bursting  with  violence  and  loud  noise,  because 
of  internal  pressure."  The  remedy  given  by 
g  24  is  for  "all  damages  caused  by  any 
explosion."  Whether  the  damage  is  caused  by 
the  noise  of  the  explosion  or  by  flying  sub- 
stances is  immaterial.  Whatever  damage  may 
be  caused  by  the  explosion,  whether  by  noise 
and  its  effect  on  horses,  or  otherwise,  is  within 
the  statute  protection,  and  the  basis  of  liability. 

It  is  claimed  that  the  statute  protection  ap- 
plies only  to  those  "approaching"  the  point  of 
explosion,  and  does  not  include  those  who  bave 
passed  the  point  nearest  the  blast,  and  are 
receding  from  it,  though  they  may  be  in  near 
proximity,  and  not  "a  safe  distance  from  the 
place."  Such  construction  leads  to  absurd  re- 
sults, and  cannot  be  accepted  as  the  meaning 
of  the  legislature.  The  word  "approaching^ 
in  the  statute,  when  considered  with  reference 
to  the  danger  guarded  against,  and  the  remedy 
provided  must  be  regarded  as  equivalent  to 
"in  proximity  to  the  place  of  explosion," 
"within  the  limit  of  danger." 

The  requested  instructions  were  rightfully 
refused. 

Exceptions  are  taken  to  the  exclusion  of  tes- 
timony, offered  by  the  defendant,  to  prove  that 
the  horse  with  which  plaintiff  was  riding  at 
the  time  of  the  injury  was  vicious,  but  prop- 
erly broken,  and  unsafe  fnr  the  purpose  for 
which  It  was  then  being  used. 
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While  the  statute  affixes  a  penalty  to  its  vio- 
lation,  and  is  so  far  penal  in  character,  the 
damages  to  he  recovered  hy  an  injured  party 
are  only  the  actual  damages  suffered,  and  in 
ibis  the  provision  is  remedial,  and  to  be  con- 
strued as  such. 

The  statute  requires  seasonable  notice  of  an 
explosion.  Failure  to  give  it  is  negligence, 
which  subjects  the  delinquent  to  the  paymeDt 
of  damages  caused  by  his  negligence.  But  it 
does  not  follow  that  the  injured  party  is  there- 
by relieved  of  all  obligation  to  exercise  due 
care  on  his  part.  It  is  possible  that  the  explo- 
sion, of  which  no  notice  was  given,  may  have 
frightened  plaintiff's  horse,  and  the  vicious 
character  oi  untrained  habit  or  neglip^ent  driv- 
ing of  the  horse  after  the  fright,  which  might 
have  been  slight,  contributed  to  the  injury,  or 
might  have  been  the  proximate  cause.  The 
instruction  proceeded  upon  the  ground  that,  if 
no  notice  of  the  explosion,  such  as  the  statute 
required,  was  given,  the  defendant  would  be 
liable,  regardless  of  the  character  of  the  horse 
or  any  other  negligence  of  the  plaintiff.  In 
Huwey  v.  Kivg,  88  Me.  571,  which  was  an 
action  under  Rev.  Stat.  chap.  30,  §  1,  to  recover 
for  injuries  caused  by  the  bite  of  a  dog,  it  was 
held  that  the  owner  or  keeper  of  a  dog  was 
prima  facie,  absolutely  liable  for  injurv  in- 
dicted by  the  animal,  and  that  the  plaintiff 
need  not  allege  or  prove,  in  the  first  instance, 
either  his  own  care  or  the  defendant's  negli- 

feDce.  But  the  court  carefully  reserved  as  un- 
ecided,  the  question  whether  the  acts  of  the 
injured  person  provocative  of  the  dog  could  be 
successfully  shown  in  defense. 

Under  the  statute  subjecting  towns  to  liabil- 
ity for  injuries  caused  by  defective  highways, 
it  has  uniformly  been  held,  in  this  state,  that 
the  plaintiff  cannot  recover  unless  he  was  in  the 
exercise  of  due  care,  and  that  this  must  be 
shown  affirmatively  by  the  plaintiff.  In  Taylor 
Y.  CarevD  Mfg.  Co.  148  Mass.  470,  which  was  a 
case  under  a  statute  making  corporations  own- 
ing factories  liable  for  damages  to  an  employee 
if  the  openings  of  elevators  were  not  protected 
in  a  manner  specified,  the  court  held  tbat, 
"where  a  statute  does  not  otherwise  provide. 
.  .  .  the  rule  requiring  the  plaintiff,  in  an 
action  for  negligence,  to  show  that,  at  the  time 
of  the  injury  complained  of.  he  was  in  the  ex- 
ercise of  due  care,  is  the  same,  whether  the 
action  is  brought  under  a  statute  or  at  common 
law.  The  doctrine  of  contributorv  negligence 
governs  both  classes  of  actions.  Ana  this 
court  said,  in  Htitsey  v.  King,  88  Me.  572, 
the  *'rule  applies  not  only  to  actions  given  by 
the  common  law,  but  also  to  those  given  solely 
by  statute,  where  the  gist  of  the  action  is  the 
default,  omission,  or  carelessness  of  the  defend- 
ant." Whether  the  same  rule  should  apply  to 
the  class  of  actions  to  which  the  present  suit 
belongs,  need  not  be  decided,  as  the  defendant 
did  not  raise  the  question,  but  proceeded  upon 
the  ground  that,  when  the  plaintiff  had  shown 
the  absence  of  sufficient  notice  of  the  explo- 
lion,  and  an  injury  resulting,  she  had  made  a 
prima  facie  case,  and  that  the  burden  then 
rested  upon  the  defense  to  show  plaintiff 's  con- 
tributory negligence. 

That  the  action  in  this  case  is  based  upon  the 
omission  and  neglect  of  the  defendant  does  not 
admit  of  doubt.    If  he  had  given  the  notice  as 
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required,  and  had  not  been  guilty  of  any  other 
fault,  no  liabilitv  would  have  arisen,  eyen  if 
plaintiff  had  suffered  an  injury.    What  would 
be  a  "safe  distance"  does  not  necessarily  or 
probably  mean  "absolutely  beyond  all  aoand 
of  the  explosion."    The  plaintiff  might  bare 
driven  to  a  point  so  far  removed  as  to  properly 
be  considered  a  safe  distance,  and  vet  an  an- 
broken   or  vicious   horse   might  have  been 
frightened  by  the  noise  of  a  distant  explosion^ 
which  woulo  not  have  had  that  effect  upon  a 
horse  suitable  to  drive.    In  such  case,  the  fault 
of  the  horse  would  contribute  to  the  injury,  if, 
indeed,  it  might  not  be  regarded  as  the  prox- 
imate cause.    It  would  be  a  harsh  oonstructioo 
of  the  statute  to  hold  tbat  the  negligence  of  the 
quarryman  in  not  giving  notice  subjected  hioi 
to  liability  for  damages  largely,  if  not  wholly » 
resulting  from  the  negligence  of  the  traveler 
in  riding  with  an  unsuitable  horse.    An  animal 
suitable   to  drive   might,  notwithstanding  a 
fright,  be  immediately  controlled,  and  no  in- 
jury occur,  while  an  untamed  or  vicious  horse 
mi^ht  not  be  amenable  to  control,  and  hence 
an  injury.    Both  law  and  sound  reason  concur 
in  the  proposition  that  a  negligent   party  i» 
liable  for  injuries  caused  by  his  own  negli- 
gence to  a  person  who  is  not  guilty  of  negli- 
gence which  contributes  to  the  Injury,  and  not 
otherwise.    The  statute,  affording  this  remedy 
to  an  injured  party  is  little  more  than  a  reiter- 
ation of  the  common  law;  the  only  difference 
bein^  that  the  failure  to  give  notice  of  an  ex- 
plosion is  made  negligence  per  %e,  and  is  not 
excused  by  any  amount  of  care  in  other  re- 
spects. 

This  action,  under  the  statute,  is  remeilia]. 
Defendant  is  liable  for  the  consequences  of  hia 
negligence,  if  no  negligence  of  the  plaintiff 
contributed  to  the  injury.  If  it  did,  plaintiff 
cannot  recover.  The  established  doctrine  of 
contributory  negligence,  as  a  defense,  applies 
to  this  class  of  actions. 

The  evidence  in  the  easels, not  reported,  and 
we  cannot  know  whether  the  offered  proof  aa 
to  the  character  of  the  h«rse,  in  connection 
with  the  other  evidence  in  the  case,  would 
have  shown  contributory  negligence  of  the 
plaintiff.  But  it  was  an  element  in  that  prop- 
osition, and  should  have  been  admitted. 

Exceptioni  tustained. 


John  WHITB 

Jsmea  N.  GUSHING. 
<98Me.8ai.) 

1.  An  order  on  »  oaTings  bank  le  not 
Satiable  when  upon  Its  face,  although  betow 
the  sfffnature,  it  says:  **The  bank  book  of  tht»  da- 
poaitor  must  aooompany  this  order***  since  this 
oonstltutes  a  oonCiDgency  which  may  Impair  its 
circulation. 

8«  It  is  common  knowledfl^  that  all  nv1n«a 
banks  in  the  state  have  a  by-iaw  raqoirinr  the 
production  of  the  depositor^  hook  In  order  to 
obtain  any  money  deposited. 

Nora.— Cloaely  slmUar  to  the  above  case  ia  that 
of  Iron  City  Nat.  Bank  v.  McOord  (Fa.)  U  li^  B.  ▲• 
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(January  IS,  1898.) 

EXCEPTIONS  by  defendaDt  to  rulings  of 
the  Supreme  Judicial  Court  for  Piscata- 
quis CouDty  made  during  the  trial  of  an  action 
by  the  indorsee  of  an  order  on  a  savings  bank 
which  resulted  In-  a  Judgment  in  plaintiffs  fa- 
vor.   Sustained. 

The  facts  sufficiently  appear  in  the  opinion. 

Jfr.  J,  B.  Peaks*  for  defendant: 

The  order  is  not  negotiable. 

OuMng  y.  Field,  70  Me.  50.  85  Am.  Rep. 
293;  Datlin  v.  HtU,  11  Me.  434:  JoJiMon  ▼. 
Beagan,  23  Me.  329. 

White  took  the  order  subject  to  all  the  equi- 
ties which  Cushing  would  have  in  the  hands 
of  Lawler. 

Cwielo  Y.  CroweU,  127  Mass.  293,  84  Am. 
Rep.  367:  Iron  City  Nat,  BankY.  McCtn-d,  189 
Pa.  52,  11  L.  R.  A.  569. 

In  1891  the  Pennsylvania  supreme  court  had 
the  matter  before  it  upon  an  order  precisely 
like  the  one  in  the  case  at  bar.  The  court  says: 
'*Iti8  a  necessary  quality  of  negotiable  paper 
that  it  should  be  simple,  certain,  uncondition- 
al, not  subject  to  any  contingency." 

See  also  JohriMn  v.  Heagan,  23  Me.  829. 

^r,  T.  W.  Vose,  for  plaintiff: 

To  be  within  the  rule  that  prevents  negotia- 
bility, the  contingency  or  conditions  must  be 
Biich  as  will  embarrass  the  paper  in  its  course 
of  circulation;  but  a  memorandum  which  is 
merely  directory  or  collateral  will  not  affect  it. 

Orerton  v.  Tyler,  8  Pa.  846,  45  Am.  Dec. 
645:  Hod0e9Y,  Shvler,  22  N.  Y.  114;  Arnold 
Y  Rock  Biver  Valley  Union  R,  Go,  ^  Duer,  207; 
Bbeaiatter  v.  Wilson,  36  Barb.  307;  Dennett  v. 
Goodmn,  32  Me.  44;  iymilte  v.  Stemis,  39  Yt, 
815;  Dorsey  v.  Wolff,  142  lU.  589.  18  L.  R.  A. 
428;  Summers  v.  Hibbard,  S.  B,  &  Co,  153  111. 
102. 

The  words  in  the  margin  of  this  order  are  no 
part  of  the  contract  between  the  maker  or 
drawer  and  the  payee;  they  create  no  contin- 
gency between  thetn. 

Edwards,  Bills  ^  Notes,  141;  Ames,  Bills 
&  Notes;  Bigelow.'Lead.  Cas.  on  Bills  <&  Notes; 
Dorsey  y,  Wolff  supra;  Cota  v.  Buck,  7  Met. 
588.  41  Am.  Dec.  464;  Byram  y.  Hunter,  36 
Me.  220. 

Foster*  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  sues  as  indorsee  of  an  order, 
signed  by  the  defendant,  of  the  following 
tenor: 

$120.  Dover.  Oct.  27,  1898. 

Piscataquis  Savings  Bank. 
Pay  James  Lawler,  or  order,  one  hundred 
and  twentv  dollars  and  charge  to  my  account 

on  book  No. • 

N.  J.  Cushing. 

Witness, 

The  bank  book  of  the  depositor  must  ac- 
company this  order. 

The  order  was  Indorsed  in  blank,  on  the 
back  by  James  Lawler  and  Samuel  Lewis,  and 
the  pidntiff  claimed  to  recover  against  the  de- 
fendant as  upon  a  negotiable  instrument.  The 
real  question  presented  is  whether  the  instra- 
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ment  declared  on  Is  negotiable,  so  that  an  ac- 
tion may  be  maintained  upon  it  in  the  name  of 
the  indorsee. 

To  constitute  a  negotiable  draft  or  order,  it 
must  be  a  written  order  frum  one  party  to  an- 
other for  the  payment  of  a  certain  sum  of 
money,  and  that  absolutely,  and  without  any 
contingency  that  would  embarrass  its  circula- 
tion, to  a  third  party  or  his  order,  or  beaier. 
It  has  often  been  held  that  a  bill  or  note  is  not 
negotiable  if  made  payable  out  of  a  particular 
fund.  But  there  is  a  distinction  between  such 
instruments  made  payable  out  of  a  particular 
fund,  and  those  that  are  simply  chargeable  to  a 
particular  account.  In  the  latter  case  the  pay- 
ment is  not  made  to  depend  upon  the  adequacy 
of  that  fund,  the  only  purpose  beinff  to  inform 
the  drawee  as  to  bis  means  of  reim burse m en t^ 
and  the  negotiability  of  the  instrument  is  not 
affected  by  it. 

The  objection  that  is  raised  to  the  negotia- 
bility of  this  instrument  is,  not  that  it  is  made 
payable  out  of  a  particular  fund,  but  that  it  is 
subject  to  such  a  contingency  as  necessarily 
embarrasses  its  circulation,  and  impotss  a  re- 
straint upon  its  negotiability,  by  means  of  these 
words,  contained  upon  the  face  of  the  order: 
*'The  bank  book  of  the  depositor  must  accom- 
pany this  order."  Although  these  words  are 
upon  the  face  of  the  order,  below  the  signature 
of  the  drawer,  they  were  there  at  the  time  of  its 
inception,  became  a  substantive  part  of  it» 
and  qualified  its  terms  as  if  they  had  been  in- 
serted in  the  body  of  the  instrument.  Little- 
field  Y,  Coombs,  71  Me.  110;  Cushing  v.  Fields 
70  Me.  50,  54,  35  Am.  Rep.  298;  Johnson  v. 
Heagan,  28  Me.  820;  Barnard  v.  Cushing,  4 
Met.  230,  88  Am.  Dec.  362;  HeywoodY.  Perrin, 
10  Flck.  228,  20  Am.  Dea  518;  Benedict  v. 
Cowden,  49  N.  T.  896,  10  Am.  Bep.  382;  Co»- 
tela  V.  Growell,  127  Mass.  298,  84  Am.  Bep. 
367.  and  cases  there  cited. 

Was  the  order  negotiable?  The  answer  to 
that  depends  upon  the  effect  of  the  words: 
"The  bank  book  of  the  depositor  must  accom- 
pany this  order."  If  not  negotiable,  the  plain- 
tiff, as  indorsee,  cannot  maintain  an  action 
upon  it.  Noyes  v.  Qillman^  65  Me.  589.  If 
their  effect  is  such  as  to  constitute  a  contingencr 
in  relation  to  the  payment  of  the  order,  depend- 
ent upon  the  production  of  the  drawer's  bank 
book  by  the  holder  or  indorsee  of  the  order, 
then  they  must  be  regarded  as  such  an  embar- 
rassment to  the  negotiation  of  the  order,  and 
such  a  restriction  upon  its  circulation  for  com- 
mercial purposes  as  to  render  it  nonnegotiable. 
Without  these  words,  the  order  is  payable  ab- 
solutely, and  there  is  no  apparent  uncertainty 
affecting  its  negotiability.  With  them  the  or- 
der is  payable  only  upon  contingency  or  con- 
dition, and  that  is  upon  the  production  of  the 
drawer's  bank  book.  This  is  rendered  impera- 
tive from  the  language  employed,  and.  the 
bank  upon  which  the  order  was  drawn  would 
have  the  right  to  insist  upon  such  production 
of  the  book  in  compliance  with  the  terms  of 
the  order;  and  the  case  shows  that  it  has  re- 
fused payment  upon  presentation  of  the  order, 
for  the  reason  that  it  was  not  accompanied  by 
the  bank  book.  It  cannot,  therefore,  be  re- 
garded as  payable  absolutely,  and  without  any 
contingency  that  would  embarrass  its  circula- 
tion.   The  drawer  has  it  in  his  power  to  do- 
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feat  its  payment  hj  withholding  the  bank 
book.  Certainly,  the  bank  book  of  the  depos- 
'*tor  is  within  his  own  control,  rather  than  that 
of  the  indorsee  of  this  order. 

It  was  the  necessity  of  certainty  and  pred- 
«ion  in  mercantile  affairs,  and  the  inconven- 
iences which  would  result  if  commercial  paper 
incumbered  with  conditions  and  contingencies, 
that  led  to  the  establishment  of  an  inflexible 
rule  that,  to  be  ne«>tiable,  they  must  be  paya- 
ble absolutely,  and  without  any  conditions  or 
contingencies  to  embarrass  their  circulation. 
American  Exchange  Bank  y.  Blanchard,  7 
Allen,  883.  In  that  case  the  words  "subject 
to  the  policy/'  being  included  in  a  promiifssory 
note,  were  held  to  render  the  promise  condi- 
tional, and  not  absolute,  and  so  the  note  was 
held  not  to  be  negotiable.  Nopea  y.  GiUman,  65 
Me.  589,  591;  Hulfbard  y.  Moeley,  11  Qray,  170, 
71  Am.  Dec.  698. 

A  case  In  every  essential  like  the  one  we  are 
considering  was  before  the  supreme  court  of 
Pennsylvania  in  1891.  A  fac  simile  of  the  or- 
der is  given  in  the  opinion.  No  two  cases 
could  be  nearer  alike.  There,  as  here,  the  or- 
der was  drawn  on  a  savings  bank.  The  suit 
was  by  the  indorsee  against  the  drawer,  as  in 
this  case.  There,  as  here,  the  order  contained 
«  statement  upon  its  face,  but,  below  the  sig- 
nature of  the  drawer,  that  the  "deposit  book 
must  be  at  bank  before  money  can  be  paid." 
In  discussing  the  question  of  its  nesotiability, 
cases  are  cited  from  the  courts  of  Maine,  Ver- 
mont, Massachusetts,  and  New  York,  as  well 
as  from  Pennsylvania.  In  the  course  of  the 
cpinion  the  court  says:  "It  sufficiently  appears 
from  the  memoranda  on  its  face  that  it  was 
•drawn  on  a  specially  deposited  fund  held  by 
the  bank  subject  to  certain  rules  and  regula- 
tions, in  force  between  it  and  the  depositor,  re- 
quiring certain  things  to  be  done  before  pay- 
ment could  be  required,  vie.,  previous  notice 
cf  depositor's  intention  to  draw  upon  the  fund, 
return  of  the  notice  ticket  with  the  order  to 
pay,  and  presentation  of  the  deposit  book  at 
the  bank,  so  that  the  payment  might  be  entered 
therein.  .  .  .  It  is,  in  substance,  merely 
an  order  on  the  Dollar  Savings  Bank  to  pay  W . 
J.  Quinn,  or  order,  $900  in  nine  weeks  from 
date,  or  February  1,  1888,  provided  he  or  his 
transferee  present  to  the  bank,  with  the  order, 
the  notice  ticket,  and  also  produce  at  and  be- 
fore the  time  of  payment  the  drawer's  deposit 
book.  As  already  remarked,  these  are  un- 
doubtedly prerequisites  which  restrain  or  qual- 
ify the  generality  of  the  order  to  pay  as  con- 
tained in  the  bod^  of  the  instrument  They 
«re  also  prerequisites  with  which  it  may  be  dif- 
^cult,  if  not  sometimes  impossible,  for  the 
payee,  transferee,  or  holder  of  such  an  order  to 
comply."  Iron  City  Nat,  Bank  v.  McCard,  189 
Pa.  52,  11  L.  R.  A.  559. 

The  order  in  question  was  drawn  upon  a 
savings  bank,  and  it  is  common  knowledge 
that  all  such  banks  in  this  state  have  a  bylaw, 
which  all  depositors  are  required  to  subscribe 
to,  that  *'no  money  shall  be  paid  to  any  person 
without  the  production  of  the  original  book, 
that  such  payment  may  be  entered  therein." 
This  court,  in  the  case  of  Sullivan  v.  Lewieton 
Inst,  cf  Savings,  56  Me.  507, 96  Am.  Dec.  500, 
has  considered  the  purpose  and  necessity  of 
these  salutary  regulations.  We  should  be 
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slow  to  countenance  any  departure  from  thto 
rule,  needed  for  the  protection  of  depositors  in 
our  savings  banks,  now  numbering  more  than 
160,000,  and  where  deposits  aggregate  nearly 
$60,000,000. 

Inasmuch  as  this  order  is  not  negotiable, 
and  no  suit  can  be  maintained  upon  it  by  iJbm 
plaintiff  as  indorsee,  it  becomes  annecesaary 
to  consider  the  other  exceptiona. 

Exceptions  sustained. 


Agnes  WHITB 

«. 

Qeorge  H.  OAEES  et  aL 
(88  Me.  867.) 


!•  There  Is  no  Implied  wairmntg^  of  fhe 
safety  of  m,  ffnldlng  bed  by  a  dealer  who 
did  not  manufacture  it  and  did  not  know  that  tt 
was  dangerous,  when  the  sale  is  made  In  wrt  cfnv 
with  full  opportunitj  of  inspection  of  its  meoh- 
antem  by  the  purchaser  as  well  as  by  the  vendor. 

8«   A  fi^atidtous  warraAty  of  an  arttele 

made  by  the  vendor  on  repairing  it  after  It  had 
broken  when  he  was  not  obliged  to  repair  It  or 
take  It  back  is  not  binding. 

8*  An  article  sold  on  instalmente  by  a  so- 
called  lease  retaining  title  until  full  payment  la 
made  can  be  retaken  on  default  without  return* 
ing  the  partial  payments  that  had  been  received. 

(January  23,  ISOSJ 

REPORT  by  the  Supreme  Judicial  Goart  for 
Penobscot  County  for  the  opinion  of  the 
full  bench  of  an  action  to  recoyer  damages 
for  breach  of  warranty  of  the  safety  of  a  fold- 
ing bed.    Judgment  for  d^endants. 

The  contract  under  which  the  folding  bed 
was  deliyered  by  defendants  to  plaintiff  was  as 
follows: 

Leased  of  Oakes  &  Chandler  the  following 
articles:  One  folding  befl,  ash.  $88,  which 
article  is  to  be  used  bjr  me 'at  No.  7  Washing- 
ton street,  and  for  which  I  agree  to  pay  to  the 
said  Oakes  &  Chandler,  or  order,  as  follows: 
On  deliyery  the  sum  of  $10.  and  every  month 
thereafter  the  sum  of  $8,  until  the  said  Cakes 
&  Chandler  shall  receive  the  full  sum  named 
above.  It  being  expressly  agreed  that  the 
right  of  property  shall  remain  in  said  Oakea 
&  Chandler  until  the  same  is  wholly  paid  for; 
and,  in  case  of  failure  to  pay  any  one  of  said 
instalments  after  the  same  haye  become  due, 
all  of  said  instalments  remaining  unpaid  shall 
immediately  become  due  and  payable;  and  the 
said  Oakes  &  Chandler  may  take,  or  cause  to 
be  taken,  the  said  property,  either  with  or 
without  process  of  law,  from  the  possession  of 
the  said  subscriber  or  other  representatiye  to 
whom  be  may  haye  delivered  the  same,  with- 
out recourse  a^inst  said  Oakes  &  Chandler  or 
any  money  paid  on  account  thereof.  It  beinff 
expressly  understood  that  the  money  so  paid 
on  account  shall  be  for  the  use  and  wear  of  said 
property.  The  articles  leased  cannot  be  sold 
or  remoyed  from  the  place  designated  In  the 
lease  without  the  lessors'  written  consent 

Nora.— As  to  the  liability  for  selling  a  folding 
bed  with  knowledge  that  iti8dangeroua,aee  Lewla 
V.  Terry  (Gal.)  81 L.  B.  A.  280. 
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bellffDg  ooDyeviirg,  concealinff,  or  aiding 
in  concealing,  said  property,  will  subject  the 
cubscriber  to  liability  under  tbe  proTisions  of 
tbe  law. 

Witness  my  band,  tbis  tentb  day  of  Jane, 
1898,  in  presence  of  Q.  H.  Cakes. 

Agnes  White. 

Mr,  P.  H.  CHlUn  for  plainUff. 

Mr.  ^mmperHutchingu  for  defendants. 

Haskellt  J.>  deliTered  the  opinion  of  the 
<»urt: 

The  defendants,  being  dealers  in  furniture, 
«nd  not  manufacturers,  sold  a  folding  bed  to 
the  plaintiff,  without  express  warranty  of  any 
kind.  The  bed  proved  dan/zcrous  to  tbe  per- 
«on9  using  it,  not  from  defective  parts,  but  from 
faulty  design.  It  proved  to  be  a  trap,  suited 
to  crush  its  occupants  by  shutting  up  like  a 
lackknife  wben  slept  upon.  Tbe  weight  of 
Its  occupants,  if  suf9cient  to  oTercome  the 
gravity  of  the  upright  headpiece,  would  trip 
that  forward,  and  the  bed  collapse.  This  bed 
-did  so,  injuring  a  man  sleeping' in  it  so  that  be 
became  partially  paralyzed*  Tbe  defendants 
Ibad  no  knowledge  of  this  daneer.  If,  there- 
fore, the  plaintin  may  recover  In  tbis  case,  it 
must  be  from  an  implied  warranty  against  the 
4langers  of  its  contrivance. 

The  mechanism  of  this  bed  could  be  ob- 
served by  the  purchaser  as  well  as  by  the  ven- 
•dor.  Neitber,  unless  skilled  in  mechanics, 
would  be  likely  to  discover  the  dangers  of  it, 
tinaided  by  any  object  lesson.  The  hinge  or 
flexible  Joint  upon  which  the  bed  hung  was  a 
contrivance  of  folding  iron  straps  that  really 
brought  the  point  of  support  much  further 
front  at  the  head  than  they  seemed  to,  tbereby 
overcoming  tbe  gravity  of  the  headpiece,  and 
tending  to  pitch  it  forward.  The  bed,  when 
«ufflcient1y  loaded,  would  bring  tbe  center  of 
^avity  of  the  upright  headpiece  so  far  out- 
«ide  its  base,  or  so  nearly  so,  that  any  unusual 
•disburbance  might  work  that  result,  especially 
when  the  casters  were  turned  under. 

In  the  sale  of  chattels  by  the  manufacturer 
for  specific  uses,  an  implied  warranty  arises 
that  tbe  article  is  fit  for  the  use  intended. 
DiftDningr.  Dearborn,  77  Me.  467.  In  the  sale 
of  chattels  without  express  warranty  and  with- 
out fraud,  eateat  emptor  applies,  and  there  is 
no  implied  warranty.  Br%gg$  v.  Hunton,  87 
He.  145;  Kingimry  v.  Taylor,  29  Me.  508,  60 
Am.  Dec.  007;  Wimorr.  I/mbard,  18 Pick.  57; 


Mirer  "v.  Chbum,  11  Met  659, 46  Am.  Dec.  390; 
P)reneh  v.  Vining,  102  Mass.  133,  8  Am.  Rep. 
440;  Howord  y.Rmermn,  110  Mass.  820.  14 
Am.  Hep.  608.  If  tbe  sale  be  by  description, 
without  opportunity  for  inspection,  the  de- 
scription must  be  met 

The  sale  of  tbis  bed  was  with  full  opportu- 
nity of  inspection.  It  was  shown  to  the  pur- 
chaser, and  the  terms  of  sale  were  put  in  writ- 
ing. She  therefore  took  no  implied  warranty, 
or  an  equivalent  right,  unless  facts  were  con- 
cealed from  her  that  made  the  transaction 
fraudulent  No  concealment  is  shown.  It 
does  not  appear  that  the  defendants  knew  of 
the  dangerous  contrivance  that  operated  the 
bed.  Tney  deny  such  knowledge.  But  it  is 
said  that  after  the  sale  the  bed  broke  down; 
that  the  defendants  were  called  upon  to  take  it 
back;  and  that  they  said  they  would  fix  it,  and 
warrant  it  all  right  One  of  tbe  iron  straps  bad 
broken,  and  the  defendants  put  on  a  new  one. 
Tbe  defendants  were  neither  bound  to  repair 
the  bed  nor  take  it  back.  They  gratuitously  re- 
paired it,  and  any  warranty  they  might  have 
then  made  would  have  been  without  consider- 
tion,  and  not  binding.  But  the  conversation 
testified  to  does  not  amount  to  a  warranty  of 
its  safety  in  use.  At  most,  it  can  only  be  con- 
sidered an  assurance  that  its  mechanism  had 
been  made  sound.  It  does  not  appear  that  they 
were  then  informed  of  any  inherent  danger  in 
its  use  from  faulty  contrivance.  Had  they 
been  aware  of  this,  and  concealed  the  danger, 
and  allowed  tbe  plaintiff  to  further  use  tbe  bed 
when  they  knew  of  its  dangerous  character, 
other  considerations  would  arise,  not  material 
here.  There  is  no  phase  of  the  case  as  pre- 
sented that  can  cast  any  liability  upon  the  de- 
fendants. 

The  plaiotiff  asks  to  amend  by  inserting  a 
count  for  the  purchase  money  paid.  The 
amendment  could  do  tbe  plaintiff  no  good. 
The  bed  was  bargained  on  instalments.  The 
plaintiff  says  that,  after  the  shocking  disaster 
with  the  bed,  tbe  defendants  demanded  pay- 
ment of  money  overdue,  which  being  ref  usi'd, 
they  took  the  bed.  The  defendants  deny  the 
demand,  but  say  that  they  retook  the  bed  by 
plaintiff's  consent  In  either  case,  under  the 
terms  of  sale,  they  might  do  so.  They  have 
both  part  payment  and  the  bed.  That  was 
their  legal  right,  and  a  more  generous  course 
cannot  be  demanded  bylaw. 

JudgtMntfor  defendant 
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SHOWN  ft  HAYWOOD  COMPANY,  Begpt, 

c. 

John  WUNDER,  Appk 

(.-. Minn ) 

"^l.   A  ^Brbal  contract  for  the  maaufiac- 
tiure  of  articles  of  special  and  peculiar  de- 

*Headnote8  by  GAiraT,  J. 

NoTB.— As  to  tbe  distlnotton  between  sales  of 
4>eraonalty  and  agreements  for  work  and  labor  un- 
^er  the  statute  of  frauds,  see  Flynu  y.  Dougherty 
<Oa1.)  14  L.  K.  A.  230,  and  noU. 
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sign,  not  suitable  for  the  general  trade,  and  for 
the  price  of  more  than  $fiO,  Is  not  a  contract  for 
the  sale  of  goods  and  chattels  within  the  statute 
of  frauds.    Gen.  Stat.  18M,  1 42ia 

8.  A  ▼erbal  contract  to  ftamiah  mate- 
riml^  and,  after  performing  labor  thereon,  at- 
tach It  to  the  reahy.  as  a  part  of  a  building  in  the 
course  of  construction.  Is  not  a  sale  of  goods  oi 
chattels,  and  Is  not  within  said  statute. 

(May  20, 1898.) 

APPEAL  by  defendant  from  an  order  of  the 
District  Coart  for  Hennepin  County  deny- 
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fng  motion  for  new  trial  after  Terdict  in  favor 
of  plaintiff  in  an  action  brought  to  recoyer 
damages  for  breach  of  contract.     AfflrmetL 

The  facts  are  stated  in  the  opinion. 

Jiears,  E.  C.  Garrif^es  and  John  B. 
Atwater,  for  appellant: 

Where  the  contract  is  intended  to  result  in 
the  transferring  for  a  price  from  B  to  A  a  chat- 
tel in  which  A  had  no  previous  property,  it  is 
a  contract  for  the  sale  of  a  chattel. 

Browne,  Stat.  Fr.  §S  808-810;  1  Benjamin. 
Bales,  ^g  108,  117;  8  Am.  <&  En^.  Enc.  Law. 
pp.  704-700;  Brawn  v.  Sanborn,  21  Minn.  402; 
BtiueU  T.  Wisconsin,  M,  d  P.  R.  Co,  89  Minn. 
145;  Hanson  v.  Marsh,  40  Minn.  1. 

Where  the  contract  is  for  articles  coming 
nnder  the  general  denomination  of  ^oods, 
wares,  and  merchandise,  the  vendor  beiog  at 
the  same  time  a  manufacturer  and  a  dealer  in 
them,  or  a  merchant,  so  dealing,  has  them 
manufactured  for  his  trade  by  others,  and  the 
vendee  being  also  a  merchant  dealins  in  and 
purchasing  the  same  line  of  goods  for  his  trade, 
of  which  fact  the  vendor  is  aware,  the  quan- 
tity required  and  the  price  being  agreed  upon, 
and  the  ^oods  contracted  for  being  of  the  same 
ffeneral  Ime  which  the  vendor  manufactures  or 
has  manufactured  for  his  general  trade  as  a 
merchant,  requiring  the  bestowal  of  no  pe> 
culiar  care  or  personal  skill,  or  the  use  of  ma- 
terial or  a  plan  of  construction  different  from 
that  obtaining  in  the  ordinary  production  of 
such  manufactured  goods  for  the  vendor*  gen- 
eral stock  in  trade,— the  contract  is  one  of  sale, 
and  within  the  general  statute  of  frauds,  al- 
though the  goods  are  not  in  solido  at  the  time 
of  the  contract,  but  are  thereafter  to  be  made 
and  delivered. 

Ptatt  V.  Miller,  109  Mo.  78;  Meineke  ▼.  FaUc, 
66  Wis.  427,  42  Am.  Rep.  722;  Cooke  v.  Mil- 
lard, 65  N.  T.  852.  22  Am.  Rep.  619;  Wolfen- 
den  V.  Wilson,  88  U.  C.  Q.  B.  442;  Mead  ▼. 
Case,  88  Barb.  202. 

Messrs,  J.  H.  Cook  and  F.  B.  Hart,  for 
respondent: 

The  test  that  the  article  is  to  be  manufactured 
without  an^  special  shape  or  model  furnished, 
and  that  without  the  particular  contract  the 
article  would  in  all  probability  have  been  made 
any  wav,  or  that  if  the  same  was  made  by 
virtue  of  the  contract  that  it  would  be  such  an 
article  that  the  vendor  could  readilv  sell  to  his 
trade,  would  have  no  force  or  etfect  in  this 
case,  as  the  offer  shows  that  this  glass  was  to 
be  furnished  and  made  by  plan  and  specifica- 
tion, and  when  put  in  foim  and  shape  was 
then  to  be  set  and  fitted  in  the  apertures  and 
frames  provided  for  it  in  the  syndicate  block. 

Phijyps  V.  MeFarlane,  8  Minn.  109,  74  Am. 
Dec.  748. 

If  the  article  is  to  be  manufactured  upon  a 
certain  plan  or  model  furnished,  and  without 
the  particular  contract  the  article  would  never 
have  been  manufactured  in  the  particular  man- 
ner, shape,  or  condition  required  by  the  con- 
tract, the  statute  of  frauds  would  not  apply. 

Bight  V.  Ripley,  19  Me.  187;  Meineke  v. 
Falk,  56  Wis.  427,  42  Am.  Rep.  722;  Mixer  v. 
ffowarth,  21  Pick.  205.  82  Am.  Dec.  256;  Ood- 
dard  v.  Binney,  115  Mass.  450.  15  Am.  Rep. 
112;  Sawyer  T.  Ware,  86  Ala.  675;  Atwater  v. 
Bough,  29  Conn.  508,  79  Am.  Dec.  229. 

This  is  not  a  contract  for  the  sale  and  pur- 
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chaie  of  movable  chattels.  It  is  a  oontract  to 
make  up  materials  and  to  aflSx  them,  and  until 
they  are  affixed,  by  the  nature  of  the  contract 
the  property  will  not  pass,  and  the  oontnu^  ia 
not  complete  with  reference  to  the  glaat  until 
it  is  affixed  to  the  building  and  made  a  part  of 
the  freehold. 

Wood,  Stat.  Fr.  %  284;  Benjamin,  Salea,  4 
Am.  g  108;  Tripp  ▼.  Armitage,  4  Meea.  &  W. 
687;  Clark  v.  Bulmer,  11  Meea.  A  W.  243. 

CantjTy  J.,  delivered  the  opinion  of  the- 
court: 

This  is  an  action  for  damages  for  loss  of 
plaintiff's  anticipated  profits,  caused  by  the- 
breach  by  defendant  of  an  eiecutoiy  agreement 
between  the  parties.  Defendant  was  about  ta- 
bid for  a  contract  to  rebuild  a  burnt  portioo  of 
a  building  in  Minneapolis,  and  received  frook 
plaintiff  Uie  following  proposition  to  fumiak 
the  glass  for  the  same : 

Minneapolis,  Minn.,  Feb.  6tfa,  1894. 
John  Wunder,  Esq.,  City- 
Dear  Sir:  We  will  furnish  all  plate  gfasB,. 
double  strength  fflass,  beveled  plate,  set  ii» 
metallic  sash,  ana  cry  sialline  glass,  as  per  plan» 
and  specifications,  for  the  burnt  portion  of  the 
SyndicMite  Block,  set  complete  in  place,  for 
thirty-one  hundred  dollars.  This  includes 
glass  for  water  closets  and  ciystalline  glass  ii^ 
skylights;  also,  mirrors  around  show-window 
posts.  Yours  faithfully. 

Brown  &  Haywood  Coi 

The  evidence  tends  to  prove  that  defendant 
then  and  there  orally  promised  plaintiff  that^ 
if  be  should  be  awarded  the  contract  to  recon- 
struct such  pori;ion  of  the  building,  and  plain- 
tiff's bid  for  the  glass  work  was  the  lowest  re- 
ceived by  him,  he  would  award  the  glass  work 
to  plaintiff;  that  the  contract  for  reconstruc- 
tion was  so  awarded  him,  and  the  plain tilTa 
bid  for  the  glass  work  was  the  lowest^  but  that 
he  refused  to  permit  plaintiff  so  to  furnish  the 
glass  work,  and  let  the  furnishing  of  the  same 
to  others.  On  the  trial  the  jury  found  for 
plaintiff  in  the  sum  of  $325,  and  from  an  order 
denying  a  new  trial,  defendant  appeala 

The  only  question  raised  on  this  appeal  l» 
that  defendant's  verbal  promise  to  award  the 
contract  for  the  glass  work  to  plaintiff  la  void 
under  the  statute  of  frauds.  Uen.  Stat.  1894, 
§  4210,  provides:  "Every  contract  for  thft 
sale  of  any  goods,  chattels,  or  thinn  in  action 
for  the  price  of  $50  or  more  shall  be  void  un- 
less— First,  a  note  or  memorandum  of  sucb 
contract  is  made  in  writing,  and  subscribed  by 
the  parties  to  be  charged  therewith,"  or  unless 
there  has  been  a  part  performance.  It  la  con- 
tended by  appellant  that  this  contract  la  one 
for  the  sale  of  goods  and  chattels,  and  there- 
fore within  the  statute.  We  cannot  so  hold. 
In  our  opinion  it  appears  from  the  evidence 
to  be  a  contract  for  the  manufacture  of  article* 
of  special  and  peculiar  design,  not  suitable  for 
the  general  trade.  Sucb  a  case  is  Aot  within 
the  statute.  Browne,  Stat  Fr.  §^  804,  805, 
807, 808;  1  Reed,  Stat  Fr.  §  247;  Phipps  v.  Me- 
Farlane, 8  Minn.  100  (Gil.  61),  74  Am.  Dec. 
748.  The  testimony  tends  to  prove  that,  in  the 
usual  course  of  business,  the  glass  is  carried  in 
stock  in  sheets  of  standard  sizes,  and  is  cut  u|> 
to  fit  the  particular  sash  frames.    The  witn< 
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Brown  testified :  *'  Q.  Now  explain  these  bevel- 
plate  transoms,  Mr.  Brown, — what  tbey  are 
and  what  you  do  to  them.  A.  In  those,  in  the 
cftse  of  metallic  sash  and  bevel-plate,  we  cut  the 
plate  to  the  smaller  shapes;  that  is,  I  think,  in 
thia  case,  a  triangular,  or,  possibly,  a  square. 
We  cut  them  wiU^  a  diamond,  and  send  them 
upstairs  to  the  beveling  department,  and  they 
^rind  these  edges  over  a  succession  of  wheels 
xesembling  grindstones.  Some  are  coarser  and 
acme  are  finer.  They  pass  over  two  or  three 
wheels,  and  after  they  have  been  ground  on 
those  wheels,  they  are  polished  off  on  the  ruble 
wheel,  which  gives  them  a  final  smoothing  and 
polishing.  After  they  are  prepared  in  that 
way,  then  we  get  this  metallic  sash  bar  in,  and 
we  now  have  a  machine  which  cuts  ii  off  into 
aoitable  lengths  to  put  this  glass  together  with, 
and  then  those  joints  sre  all  soldered,  cemented, 
and  cleaned.  Q.  Well,  the  result  of  that 
work,  when  it  is  done,  is  to  give  you  a  window 
of  a  certain  size,  made  up  of  small  pieces  of 
glass,  with  the  necessary  rims  of  metal,  or 
something  of  that  sort?  A.  The  metsl  and 
beveling.  The  beveling  is  the  imports nt  itenu 
•    •    •    In  regard  to  the  item  of  $481  for  the 


beveled  plate,  the  labor  in  that  particular  item 
would,  perhaps,  be  $800.  In  regard  to  the 
item  of  chipped  glass  of  $450.  the  tabor  would, 
perhaps,  cost  from  $100  to  $160.  We  esti- 
mated the  work  of  setting  all  the  glass  in  the 
building  to  be  $900.  .  .  .  The  perform- 
ance of  the  contract  required  us  to  come  there 
and  put  these  plates  of  glass  in  the  apertures 
or  frames  that  were  prepared  by  the  contract- 
ors. ...  As  regards  the  plate  glass,  the 
sash  are  usually  in  place  in  the  buuding,  so 
that,  when  the  glass  is  put  in,  the  building  is 
inclosed.  ...  In  my  estimate  I  figured 
the  plate  glass  at  $671,  and  that  included  10 
per  cent  for  cutting  and  waste." 

Not  only  was  this  a  contract  to  manufacture 
articles  of  a  special  and  peculiar  design,  not 
suitable  for  the  general  trade,  but  it  appears 
from  the  contract  that  the  glass  was  to  be  "set 
complete  in  place."  Then  it  was  a  contract  to 
make  improvements  on  the  land,  to  erect  por- 
tions of  a  buildinff  attached  to  the  realty,  not 
to  sell  chattels.  I&ch  a  contract  Is  not  within 
the  ststute.    Benjamin.  Sales,  6th  ed.  §  108. 

This  disposes  of  the  case,  and  the  ordgt  ap- 
peaUd  from  U  affirmed.  ..... 
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mentt  the  gennlneiiesB  of  which  is  admitted  by 
failure  to  file  an  affidavit  denyloflr  It,  without 
fllvlnir  an  opportunity  to  show  lack  of  considera- 
tion, fraud,  resolsBlon,  or  waiver,  cannot  be  set 
up  for  the  first  time  on  appeal  where  no  such 
ground  of  attack  was  made  on  tbe  triaU 
8*  A  coTenaiit  by  the  heir  apparent  to 
reUnqniah  Ida  ezpeetaAcy  In  certain 


NOTB.—FaIid<^V  o/ frcmMCttoiw  hti'wetn  an  fte<r 
mid  Ms  tmuttor  reialimg  to  iMformtr'*^  wpeetaney. 

I.  Otneralrule. 
II.  ThequetlinnofifUentiont 
TIL  Inadequaey  of  price. 
i  IV.  The  9tatute  of  frauds, 
f    V.  Parol  ooUlenee  to  vary  nuheofUroietM^  J 
VL  The  doctrine  of  eMtappdm  X 

VU.  State  statutes. 
VUI.  Such  agreementa  enforced, 
klX.  Not  enforced,  ^ 

X.  Enalith  authorUie$m 

a.  Oeneralrvie,  ' 

l>.  AgreemerUe  enforced. 
c  When  not  enforced, 

Tbe  question  of  tbe  validity  of  tbe  sale  of  an  ex- 
pectancy by  a  prospective  heir  to  a  stranger  will 
form  the  subject  of  a  note  to  the  cases  of  McBall  v. 
Hampton  (Ky.)  and  Clendeolnir  v.  Wyatt  (KanJ 
post, — ^. 

Upon  thesubjectof  what  erpectantand  contin- 
aent  Interests  In  real  property  are  subject  to  at- 
tachment or  levy  on  execution,  see  note  to  Tounff 
▼.  Young  (Ya.)  S8  L.  B.  A.  642^ 

!•  Oeneralnde, 

The  Interest  whiob  a  child  has  In  his  orphanage 
part  iR  a  mere  contingency  and  no  present  right, 
and  therefore  a  release  of  it  is  not  valid  In  point  of 
law,  but  If  founded  on  a  valuable  consideration  it 
will  operate  as  an  agreement  and  be  binding  in 
equity.    Power^B  Appeal,  68  Pa.  443. 

A  father  can  make  a  contract  with  his  son  which 
will  entirely  bar  the  latter^s  claim  as  heir  to  any 
part  of  his  parentis  estate.   Ibid. 
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Therefore  where  the  assignment  is  supported  by 
a  sulBcient  consideration.  It  will  be  enforced  as  an 
executory  agreement  to  convey.  Frita*B  Estate, 
160  Pa.  166,  in  which  case  a  son  conveyed  his  expect- 
ant estate  to  his  father.  In  consideration  of  the  sum 
of  |626*  the  nUue  of  the  interest  being  fTTL 

And  the  anignment  of  an  expectancy  from  a 
father  to  a  son  has  been  upheld,  where  both  the 
grantor  and  grantee  testified  that  such  conveyance 
was  made  upon  valuable  consideration,  there  being 
no  other  evidence  impeaching  the  credibility  of  tbe 
witnesses.    Frits^s  BsUte,  suprci. 

A  relinquishment  by  an  heir  to  his  ancestor  of 
the  former*s  expected  Inheritance  is  in  its  nature  a 
relinquishment  in  favor  of  the  other  heirs,  whether 
they  aremeotlonedin  the  instrument  by  which  the 
relinquishment  Is  made  or  not,  and  after  the  death 
of  the  ancestor  such  relinquishment  will  be  en- 
enforced  In  their  favor.  Grum  v.  Sawyer,  IflS  IlL 
448.460. 

Equity  will  give  effect  to  an  agreement  made  be- 
tween a  parent  and  a  child,  whereby  In  coniddera- 
tton  of  moneys  then  advanced  by  the  parent  to 
such  child  the  latter  contracts  not  to  make  any 
claim  to  share  of  the  parent's  estate  In  case  tbe 
f oriRer  should  die  intestate,  and  so  carry  out  the 
Intention  of  the  parties.  Havens  v.  Thompson,  26 
K.  J.  Eq.  888. 

8o,  equity  will  enforce  an  agreement  entered  into 
between  a  father  and  a  ohlld,  whereby  the  father 
conveys  a  portion  of  his  real  estate  to  such  child, 
who  accepts  the  same  and  enters  into  possession 
thereof  under  tbe  express  parol  understanding  that 
he  takes  the  same  In  lieu  of  all  share  and  farther 
daim.to  his  father's  .estate,  and  agrees  to  release 
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property  o'  "^  relative  is  not  invalid  under  Civ. 
Code,  9  700.  providing  that  '"a  mere  poasibtlltj* 
such  as  the  expectancy  of  the  heir  apparent,  is 
not  to  be  deemed  an  interest  of  any  kind,**  and 
I  lOlfi  declaring  that  **a  mere  posslbUlty  not 
coupled  with  an  interest  cannot  be  transferred:** 
which  provisions  are  merely  declaratory  of  the 
T  common  law. 

8*  A  oowenant  not  to  contest  the  will  of 
*  relative  may  be  given  effeot  as  a  release  of 
the  contingent  right  to  make  such  contest,  and 
enforced,  when  fUrly  obtained  and  for  an  ade- 
quate consideration. 

(December  1, 180L> 

APPEAL  by  petitioner  from  a  judgment  of 
tbe  Superior  Oourt  for  Alameda  County, 
dismissing  a  petition  filed  to  procure  a  revoca- 
tion of  the  probate  of  an  instrument  purport- 
ing to  be  the  last  will  and  testament  of  Cather- 
ine M.  Garcelon,  deceased.    Affirmed 

Statement  by  De  Eljbwen*  J.: 

The  appellant  is  a  nephew  of  Catbenne  M. 
Garcelon,  deceased,  and  this  appeal  is  taken 
from  an  order  of  tbe  superior  court  of  Alameda 
county  dismissing  bis  petition  contesting  tbe 
validity  of  a  document  theretofore  admitted  to 
probate  in  that  court  as  tbe  last  will  and  testa- 
ment of  said  decedent,  and  praying  that  the 
probate  thereof  be  revoked.  Tbe  petition 
avers  that  tbe  document  so  admitted  to  probate 
is  not  tbe  will  of  said  decedent,  by  reason  of 
tbe  fact  that  she  was  of  unsound  mind  and  in- 
competent to  make  a  will  at  tbe  time  she  signed 
it,  and  upon  the  further  ground  that  tbe  exe- 


cution of  the  same  waa  procured  by  undus 
influence  exerted  upon  the  decedent  by 
Stephen  W.  Purrington,  one  of  tbe  residuary 
legatees  named  therein,  and  by  other  perscms 
unknown  to  the  petitioner;  and,  in  its  state- 
ment of  the  facts  constituting  the  alleged  undue 
influence,  the  petition  avers,  in  substance,  that 
at  tbe  dste  of  the  said  will,  and  long  prior 
thereto,  Catherine  M.  Qarcelon  was  *'a  veiy 
aged  woman,  feeble  and  weak  in  bodj  and 
mind,  and  mentally  incompetent  to  manage, 
care  for,  or  dispose  of  her  property,  and  was 
unaware  of  the  extent,  amount,  or  i>ature  of  her 
property,  or  of  its  value,  and  was  obliged  to  rely 
entirely  upon  other  persons  for  tbe  manage- 
ment of  her  property  and  affairs;"  and  that  dur- 
ing all  that  time  the  said  Purrington  and  other 
persons  unknown  to  petitioner  were  in  constant 
intercourse  with  her,  and  exercised  an  actual 
authority  and  dominion  over  her  mind,  and  said 
persons,  for  the  purpose  of  preventing  the  pe- 
titioner, as  heir  and  next  of  kin,  from  coming 
into  any  pordon  of  her  estate  by  snccecsion,  or 
under  her  will,  "had,  prior  to  the  makine  of 
said  will,  poisoned  the  mind  of  said  Catbenne 
M.  Garcelon  against  tbe  petitioner,  and  eo  in- 
duced her  to  dispose  of  almost  all  her  propeiiy 
in  trust,  and  to  appoint  the  said  Stephen  W. 
Purrington  and  others  as  trustees  thereof." 
Immediately  following  this  statement  the  peti- 
tion alleges:  "Tbe  said  Catherine  M.  Gareeloa 
obtained  all  of  her  said  property  from  tbe  es- 
state  of  her  brother.  Dr.  Samuel  Merritt,  who 
died  on  or  about  the  14th  day  of  August,  1890. 
and  prior  to  that  date  she  had  not  been,  and 
was  not,  possessed  of  any  property,  real  or  per- 


all  further  claim  to  suoh  residue;  and  such  a  con- 
tract is  not  within  the  statute  of  frauds.  Galbraith 
V.  McLaIn,  84  111.  879, 882. 

And  such  a  contract,  if  made  upon  valuable  oon- 
sideratloD  and  without  fraud,  will  be  enforced  in 
equity  upon  proceedings  for  a  partition  of  such 
ancestor's  estate.  Kershaw  v.  Kershaw,  1(B  111.  807, 
812. 

The  receipt  of  a  share  of  a  parentis  estate  in  ad- 
vance, beintr  ad  vantaireouB  to  the  child,may  be  held 
a  valid  bar  to  any  leiral  claim  to  any  share  of  real 
R8  well  as  personal  estate.  Nesmith  v.  Dinsmore, 
17  N.  U.  515.  518. 

If  a  minor  entering  into  a  contract  with  his  an- 
cestor or  parent  with  respect  to  his  share  in  the 
estate  faiis  to  disaffirm  the  same  within  a  reason- 
able time  after  be  oomes  of  aire,  he  will  be  held 
bound  tbereb.v.    Jones  v.  Jones,  4A  Iowa,  466. 

In  the  above  case  of  Jones  v.  Jones,  the  heir,  who 
ncirlecied  to  disaiBrm  such  contract  for  six  months 
after  his  ancestor's  decease,  was  held  bound 
thereby. 

Where  there  is  no  fraud  or  imposition,  a  child  of 
full  aire  will  be  permitted  to  Judge  what  shall  be  a 
full  advancement,  and  such  contracts,  made  in  re> 
lation  to  real  estate,  will  be  held  bUuHng.  Nesmith 
V.  Dinsmore,  9Upr<u 

The  question  as  to  whether  or  not  an  advenoe- 
ment  by  an  ancestor  to  his  son  is  to  be  taken 
as  a  discharge  or  renouncement  of  his  son*s  share 
or  right  in  tbe  distribution  of  such  ancestor's 
estate  has  been  held  to  be  within  the  Jurisdio- 
tion  of  the  court  of  probate,  tbe  decree  of  such 
oourt,  affirmed  by  the  supreme  court,  being  con- 
clusive both  at  law  and  in  equity.  Robinson  v. 
8wilt,8yt.  288. 

IL  2ihs  question  0/ fnlentfon. 
A  satisfactory  intention  must  be  shown  oolnol- 
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dent  with  the  transaction  In  order  to  treat  tt  as  be- 
tween the  heir  and  ancestor  as  a  portion  or  settle- 
ment in  life  or,as  an  anticipation  of  the  child's  share 
of  the  donor's  estate  if  he  died  intestate.  Booth  v. 
Foster  (Ala.)  20  So.  866. 

Where  there  is  no  well-deflned  Intention  on  the 
part  of  the  ancestor  to  treat  the  transaction  as  a 
portion  or  settlement  in  life  upon  such  child,  tbe 
transaction  will  not  be  considered  as  an  advance- 
ment or  as  a  release  by  such  heir  of  his  expectant 
interest.    TMd. 

What  a  parent  says  at  the  time  he  gives  property 
to  a  child  is  competent  evidence  of  the  Intention 
with  which  the  gift  is  made.  Fennell  v.  Henry.  TO 
Ala.  484,  487,  46  Am.  Bep.  88:  Lawson*8  AopeaL  23 
Pa.  85;  Phillips  v.  Cbappell,  16  Ga.  16;  Mitchell  v. 
MltcbeiU  8  Ala.  414;  Butler  v.  Merchant j'  Ins,  Ck>. 
14  Ala.  777;  MerriU  v.  Bhodes,  87Aia.  449;  Autrey 
V.  Autrey,  Id.  614. 

In  Robinson  v.  Robinson,  1  Brayton  (Vt.)  80.  it 
was  held  that  the  receipt  of  a  son  for  a  certain  sum 
in  full  of  his  share  as  beir  to  his  father's  estate  was 
only  evidence  of  an  advancement,  and  would  not 
be  taken  as  a  bar  to  the  son's  share  of  the  eecace. 

So,  in  Long  v.  Long.  118  111.  688,  the  mere  fact 
that  a  grandson  executed  and  delivered  a  quitclaim 
deed  to  his  grandfather  was  held  not  of  itself  suffi- 
cient to  show  a  release  of  his  expected  inheritance 
from  his  grandfather. 

The  words  ^hereditary  portion,**  used  hi  a  oon- 
veyanoe  by  the  father  to  a  son,  have  t>een  held  to 
possess  neither  the  force  nor  the  form  to  cut  off  all 
future  participation  in  the  father's  estate,  there 
being  neither  a  will  of  the  father  nor  a  contract  of 
the  son  to  bar  such  participation.  Miller's  Appeal, 
81  Pa.  887, 810.      See  also  infrii^  UL 

m.  Inadequaev  of  prfes. 
Mere  tnadequaoy  of  prioa  without  fraud  will  not 
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aonal,  but  was  dependent  upon  the  said  Samuel 
Merritt  for  her  support  and  sabsisteDce."   The 
petition  then  proceeds  to  state  certain  alleged 
f  sdse  representations  which  were  made  to  the 
decedent  for  the  purpose  of  injuring  the  peti- 
tioner in  her  estimation,  and  to  cause  her  to 
make  the  will  in  question,  and  alleges  "that 
tlie  said  Catherine  BL  Garcelon,  being  thereby 
inflaenoed  and  not  otherwise,  and  not  of  her 
own  voluntary  act  or  will,  made  the  said  pur- 
ported will."    The  petition  farther  states  that 
the  said  Purringlon  and  others,  for  the  purpose 
of  securing  a  great   benefit  to   themselves, 
"coerced  and  caused"  the  said  decedent  to  sub- 
■crtbe  her  name  to  said  will,  and  finally  avers 
that  she,  at  the  time  the  "said  purported  last 
will  and  testament  was  made,  was  mentallv 
unable  to  resist  the  said  dominion  and  control- 
ling influence  of  said  persons,  and  was  unable 
to  understand  the  contents  of  said  document, 
and  never  did  understand  or  know  the  same." 
The  petition  also  alleges  that  the  petitioner  and 
bis    brother,  Fredenck  A.  Merritt,  are  the 
nephews  and  the  only  next  of  kin  of  said 
.  Catherine  M.  Garoelon,  and  this  averment  is 
not  denied. 

The  executor  and  the  administrator  with  the 
will  annexed  answer  separately,  but  both  an- 
awers  are  in  all  respects  the  same,  and  deny 
that  the  said  Catherine  M.  Garcelon  was  of  un- 
sound mind,  or  incompetent  to  make  a  will,  or 
that  the  will  probated  as  her  last  will  and  testa- 
ment was  executed  under  undue  influence;  and,' 
in  addition  to  these  denials,  state  the  following 
facts  as  a  separate  defense  to  the  matters  al- 
lied in  the  petition:  On  or  about  August  17, 


1890,  one  Samuel  .Merritt,  a  brother  of  Cather- 
ine M.  Garcelon,  died,  leaving  a  large  estate 
and  a  will  by  the  terms  of  which  the  greater 
part  of  his  estate  was  given  to  his  said  sister, 
and  only  a  small  portion  thereof  to  his  nephews, 
the  petitioner  here,  and  his  brother,  Frederick 
A.  Merritt.  This  will  was  duly  admitted  to 
probate  on  September  15, 1890.  The  petitioner 
and  his  brother  were  disaatisfled  with  its  terms, 
and  threatened  to  contest  the  probate  thereof, 
and  employed  a  lawyer  for  that  purpose;  but  a 
compromise  was  effected,  and  said  Catherine 
M.  Garoelon  and  the  petitioner  and  his  brother 
entered  into  a  written  contract,  by  the  terms 
of  which  the  former  was  to  pay  to  her  said  two 
nephews  the  sum  of  $125,000,  and  also  to  con- 
vey certain  real  property  to  a  trustee  upon  a 
certain  condition  subsequent,  the  trustee  to  col- 
lect and  pav  over  the  income  to  the  nephews, 
and  in  connderation  of  which  the  latter  were 
to  release  to  their  said  aunt  their  claims  as  hcdrs 
of  her  brother,  Samuel  Merritt,  and  for  that 
purpose  were  to  execute  to  her  a  proper  deed 
of  conveyance  of  their  interest  in  said  estate;  ' 
and  it  was  further  agreed  that  this  deed  should 
"contain  such  apt  words  of  warranty  and  cove- 
nant as  may  be  prescribed  and  approved  by  the 
counsel  of  the  parties  of  the  flrst  and  second 
parts  respectively,  to  the  end  of  securing  to 
the  party  of  the  first  party  full  right  and  ample 
power  to  dispose  of  all  the  property  derived  by 
her  from  the  said  Samuel  Merritt,  or  by  the 
deed  of  conveyance  and  transfer  herein  pro- 
vided for;  also  of  all  the  income  to  be  derived 
therefrom,  and  of  all  the  property,  real  and 
personal,  which  the  party  of  the  flrst  part  now 


affect  a  ooDtcaot  entered  into  between  parent  and 
child.   Haines  V.  Haines,  OMd.  486. 

Where  the  hosbaod  had  procured  a  mortivage 
from  bis  wife,  apparently  for  the  purpose  of  spcur- 
fnff  the  purchase  money  on  land,  but  really  for  the 
puipoM  of  proteetlnsr  bis  interest  therein,  and 
after  the  wif e*s  death  he  and  his  attorney  in- 
formed his  son  that  such  an  instrument  was  a  lien 
upon  the  lands,  and  so  induced  the  son  to  convey 
his  interest  to  bis  father,  the  transaction  was  set 
aside  as  false  and  fraudulent,  the  consideration  be- 
Inff  inadequate,  althouffh,  had  the  consideration 
been  of  full  value,  or  all  that  such  property  was 
reasonably  worth,  it  would  have  l)een  otherwisai 
Orindrod  v.  Wolf,  88  Kan.  SOe. 

IV.  nksatotittsctf/rcnids. 

In  Gelbraith  v.  BIcLahi,  84  Hi.  879, 888.  it  was  stated 
that  neither  the  statute  of  frauds  nor  the  statute 
of  wills  could  be  Invoked  against  the  transaction 
which  had  been  made  between  the  father  and  son, 
for  the  reason  that  the  expectancy  of  an  Inherlt- 
aooe  could  not  be  said  to  be  an  Interest  in  land 
which  might  not  be  surrendered  by  parol. 

As  to  the  statute  of  wills,  see  also  infra,  TIL 

And  In  Kershaw  v.  Kershaw,  108  111.  807, 812,  the 
court  followed  its  prior  decision  in  the  ease  of  Oal- 
toratth  v.  McClain,  cujpra,  to  the  effect  that  such 
agreements  are  not  witliln  the  provisions  of  the 
statute  of  frauds. 

In  both  the  above  cases  the  parol  agreement  by 
the  heir  to  release  his  expectant  interest  was  made 
In  consideration  of  a  present  conveyance. 

See  also  Stokesberry  v.  Reynolds,  in/ra.  IX. 

V.  Parol  tnidmoe  to  vary  tuch  eontrcuU, 

When,  by  his  acceptance  of  the  property  con- 
veyed to  him  by  a  deed  in  release  of  his  expectant 

ttSLwR.  A. 


interest,  the  heir  enters  into  the  enjoyment  of  the 
property,  he  cannot  subsequently,  where  no  fraud 
or  mistake  is  shown,  contradict  or  explain  such 
contract  or  deed  by  paid  evidence.  Kershaw  v. 
Kershaw,  100  Hi.  807,  818.  And  see  further  hereon 
Jones  V.  Jones,  45  Iowa,  4M,  it^fro,  YIII. 

y  L  The  doetrffis  of  ettoppA 

A  deed  executed  by  a  son  providing  that**  said  land 
is  deeded  as  an  advancement  to  said  [son]  out  of 
the  estate  of  said  [father],  and  the  deed  is  accepted 
by  said  [soul  ss  his  full  and  entire  share  of  his 
father*s  estate,**  which  deed  is  recorded,  will  oper- 
ate as  an  estoppel  up6n  such  heir  and  his  grantees 
ss  against  any  further  claim  upon  his  ancestor*s 
estate,  when  tlie  property  has  been  enjoyed  by 
him.  Kershaw  v.  Kenliaw,  supra.  See  also  Bar- 
ham  v.  McKnee]y,880a.  812,  and  Miller^  Appeal, 
81  Pa.  887,  m/ra,  Yin. 

Vn.  8taU  ttatutet. 

Tlie  provisions  contained  in  H  88  and  164  of  the 
Illinois  Bevised  Statutes  relating  to  wills  do  not 
apply  to  the  case  of  a  release  in  writing  given  by  a 
son  to  his  father,  made  upon  valuable  considera- 
tion without  fraud.  Bishop  v.  Davenport,  68  lU. 
106,110. 

See  also,  as  to  this  statute  of  wills,  the  decision 
in  Galbraith  v.  HcLain,  tupni,  IV. 

VIIL  8u(h  aareemenU  mtforeetL 

In  Barham  v.  McKneely,  80  Oa.  812,  it  was  held 
that  a  receipt  under  seal,  given  by  a  daughter  to 
her  father,  acknowledging  that  she  had  received  a 
spectflo  sum  as  an  advancement  in  full  of  her  pro- 
spective share  in  his  estate  at  or  after  his  death,  and 
relinquishing  both  real  and  personal  estate,  and  all 
her  right,  title,  and  interest  to  the  same,  was  a  valid 
and  binding  contract  and  would  bar  and  estop 
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owns  or  LereafteT  may  acquire,  either  by  deed 
or  last  will  and  testament,  without  any  right, 
power,  or  authority  of  the  parties  of  the  sec- 
ond part  hereto,  or  either  of  them,  or  their  re- 
spective heirs  or  assigns,  to  question,  dispute, 
or  contest  the  same  in  any  manner  or  to  any 
extent  whatever."  And  it  was  further  pro- 
Tided  that  said  nephews  should  also  execute 
any  other  separate  agreements  and  covenants 
which  might  be  deemed  necessary  to  secure  to 
the  said  Catherine  M.  Qarcelon  the  right  to 
dispose  of  the  property  mentioned  in  the  deed, 
eitber  by  deed  or  will,  free  from  any  possibility 
of  contest  by  them.  On  the  same  day  the  pe- 
titioner and  his  brother  executed  to  the  said 
Catherine  M.  Qarcelon  an  a^eement  which, 
after  referring  to  the  death  of  Samuel  Merritt. 
and  the  fact  that  he  had  left  a  large  estate  and 
a  will  by  which  the  great  bulk  of  it  was  de- 
mised and  bequeathed  to  their  aunt,  and  that 
they  were  dissatisfied  with  ssid  will,  and  had 
threatened  to  contest  the  same,  proceeded  as 
follows:  "And  whereas,  the  undersigned  and 
jiaid  Catherine  M.  Qarcelon  have  mutually 
agreed' upon  a  settlement  and  adiustment  of 
their  respective  property  rights  and  interests  in 
the  property  and  estate  of  which  the  said 
Samuel  Merritt  was  seised  or  possessed,  and 
in  such  settlement  and  adjustment  the  said 
Catherine  M.  Garcelon  has  made  satisfactory 
provision  for  the  undersigned;  and,  whereas, 
the  said  Catherine  M.  Qarcelon  has  been  in- 
duced to  make  such  settlement  and  adjustment 
and  such  provision  for  the  undersigned  in  re- 
liance upon  their  respective  promises  and 
agreements  that   they,  nor  eitber  of   them. 


would  never,  at  any  time  hereafter,  in  mnj 
manner,  or  to  any  extent,  question,  dispute,  or 
contest,  as  her  heirs  at  law  or  otherwise,  any 
disposition  which  she  may  have  made,  or  may 
hereafter  make,  by  deed  or  will,  of  ao j  or  ail 
of  the  property  derived  by  her  from  the  estate 
of  the  said  Samuel  Merritt:  Now,  therefore,  for 
and  in  consideration  of  the  premises,  the  un- 
dersigned do  hereby  promise,  covenant,  and 
agree  to  and  with  the  said  Catherine  M.  Gar- 
celon, her  devisees,  legatees,  and  assigns,  that 
they,  nor  either  of  them,  nor  their  respective 
heirs,  shall  or  will,  at  any  time  hereafter,  as- 
sert any  right,  title,  or  interest,  as  the  heirs  or 
heirs  at  law  of  the  said  Catherine  M.  Qarceloo, 
to  the  property,  real  and  personal,  derived  by 
her  under  the  said  last  will  and  testament  of 
the  said  Samuel  Merritt.*'    In  addition  to  the 
foregoing  agreement,  the  petitioner  and   bis 
brother  also  executed  to  their  aunt  a  deed  pur- 
porting to  convey  and  assign  to  her  all  their 
interest  in  the  property  of  the  estate  of  Samuel 
Merritt,  real,  personal,  or  mixed,  or  in  which 
they  could  have  an  interest  as  heirs  at  law  of 
said  Merritt.    This  deed  also  contained  a  cov- 
enant on  their  part  whereby  they  agreed  "with 
the  said  Catherine  M.  Qarcelon,  her  heirs,  de- 
visees, legatees,  executors,  administrators,  and 
assigns,"  not  to  question  or  contest  any  dispo- 
sition of  any  of  the  property  belonging  to  said 
estate  which  the  said  Catherine  M.  (wcelon 
"may  have  made,  or  may   hereafter  make, 
either  by  deed  or  by  her  last  will  and  testa- 
ment," and  that  neither  of  them  would  ever 
make  any  claim  to  any  portion  of  the  property 
derived  by  her  under  the  wil  of  Samuel  Mer- 


Buch  dauffbter  from  dalmlnflr  or  taking  any  part  of 
bl8  estate  after  his  death,  intestate,  leavloflr  other 
beire  and  distributees.  In  a  oootest  with  the  admin- 
istrator. 

Where  the  sums  received  by  the  heir  were  not 
charged  to  him  by  the  intestate,  and  were  not  prop- 
erly made  by  way  of  advatioement,  but  were  re- 
oei  ved  in  full  imymeDt  and  satisfaction  of  his  share 
and  portion  of  the  estate  by  express  agreement  in 
writing,  it  was  held  that  the  release  thus  executed 
by  the  son  of  his  expectant  interest  would  be  up- 
held against  him.  Bishop  v.  Davenport,  68  IlL  101^ 
110. 

Again,  where  a  son  took  a  conveyance  of  teal  es- 
tate from  his  father  in  satisfaction  of  bis  share  as 
prospective  heir,  it  was  held  that  his  right  to  share 
In  the  distribution  of  his  father^s  estate  was  barred 
by  such  conveyance,  as  was  also  the  right  of  his 
children  or  heirs  in  case  he  predeceased  his  father. 
Simpson  ▼.  Simpson,  114  lil.  (Wa. 

And  in  Crum  v.  Sawyer,  18S  111.  448, 460,  the  court 
held  that  the  contingent  interest  or  expectancy  of 
the  husband  as  heir  of  liis  wife  in  her  real  and  per- 
sonal estate  was  a  proper  subject  of  contract,  and 
such  contract,  having  been  made  upon  a  valuable 
consideration  by  parties  capable  of  contracUng 
with  each  other  with  entire  fairness,  was  enforce- 
able according  to  its  terms. 

In  Gray  v.  BaUey,  42Ind.  849,  one  of  several  resid- 
uary legatees  of  personal  estate  died,  and  some 
of  the  others  gave  receipts  to  their  father  for  a  sum 
of  money  in  full  of  all  their  interest  in  the  estate. 
It  was  held  that  another  daughter  was  entitled  to 
the  residue  of  the  personal  estate,  one  legacy  hav- 
ing lapsed  and  the  other  been  adeemed  in  the  life- 
time of  the  testator. 

Where  the  instrument  showed  that,  In  consider- 
ation of  the  conveyance  of  speoifled  property,  the 
grantee  agreed  to  release  by  deed  his  interest  In 
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his  f  ather*8  estate  in  case  the  latter  died  intestate, 
and  not  to  claim  anything  further  from  the  es- 
tate, it  was  held  that  such  an  agreement  did  not 
amount  to  a  release,  but  a  contract,  to  contradict 
or  vary  wlileh  parol  evidence  could  not  be  admit- 
ted,  Jones  V.  Jones,  46  Iowa,  466. 

In  Gushing  v.  Gushing,  T  Bush,  250,  a  son  gave  tbe 
following  receipt  to  his  fathen  ^Received  ...  of 
my  father  .  .  .  ^,000.  which  I  freely  accept  as  my 
full  proportion  of  liis  estate,  and  Hhereby  bind  my- 
self, my  heirs,  executors,  administratora,  and  as- 
signs, never  to  set  up  any  claim  against  him  or  his 
estate.**  It  was  held  that  the  son  was  barred  from 
making  any  claim  against  his  fatber^S  estate, 
much  as  he  thereby  acknowledged  that  he  had 
ceivod  his  full  proportion. 

In  Smith  V.  Smith,  60  Me.  814,  a  father  conveyed 
by  warranty  deed  real  estate  to  his  son,  taking 
from  the  latter  an  acknowledgment  and  receiix 
for  the  value  of  such  land  as  his  full  share  of  bis 
father's  estate,  and  relinquishing  all  his  right,  title, 
and  interest  in  and  under  his  father's  estate  at  tbe 
time  of  the  father's  decease.  The  son  dying  short  I  y 
after  the  father,  intestate,  it  was  held  in  an  actioo 
by  the  heirs  of  the  son  to  recover  their  share  of  tbe 
grandfather's  estate  that  the  transaction  amounted 
to  an  advancement  to  the  son  in  full,  and  there- 
fore tNurrad  the  claims  of  the  grandchildren. 

The  same  point  was  decided  in  the  case  of  Quarlea 
V.  Quartos,  4  Mass.  680,  which  was  followed  by  tbe 
court  in  Kenney  v.  Tucker,  8  Mass.  142;  Parker  v. 
McCIuer,  8  Keyes,  818;  and  SummerviUe's  Batate, 
128  Pa.  681. 

Where  a  son  gave  a  receipt  to  his  father  as  fol- 
lows: ^Received  of  Uhe  father]  the  sum  of  fOOOfn 
full  to  lieu  of  dowery,"— it  was  held  that  such  re- 
ceipt amounted  to  an  agreoment  by  which  the 
son  excluded  himself  from  claiming  any  share  to 
his  f ather*s  estate  in  case  of  the  latter' s  dying  in- 
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«iit,  except  8ucb  as  be  miffht  be  able  to  assert 
tmM  a  devisee  or  legatee  under  ber  last  will  and 
-testament    Tbe  answers  further  aver  tbat  tbe 
•«aid  Catherine  M.   Qarcelon  fully  oomplied 
^lUi  all  tbe  terms  of  the  compromise  agree- 
ment on  ber  part  to  be  kept  and  performed, 
and  that  all  of  the  estate  of  which  she  died 
posssessed   was  derived  from   her   deceased 
brother,  the  said  Samuel  Merritt,  and  under 
tbe  terms  of  his  wilL    The  genuineness  and 
•due  execution  of  the  several  contracts  and 
writings  set  out  in  tbe  answer  were  not  denied 
^7  tbe  petitioner;  but  be  moved  to  strike  from 
tbe  answers  all  tbe  averments  relating  to  the 
'•ame  as  irrelevant  and  immaterial,  and  also 
<)emurred  to  tbe  separate  defense  based  upon 
the  said  alleged    contracts.     Tbe  motion  to 
strike  out  was  denied,  and  the  demurrer  over- 
ruled.   The  petitioner  also  filed  in  due  time  a 
written  request  tbat  the  issues  of  fact  relating 
«to  tbe  competency  of  tbe  decedent  and  her 
freedom  from  undue  influence  be  tried  by  a 
Jury.    Tbis  request  was  denied;  and  tbereaiter 
tbe  case  came  on  for  trial  before  tbe  court 
-without  a  Jury,  and  upon  the  bearing  the  de- 
-fendants  "offered  in   evidence"  the  original 
<;on tracts  and  deeds  referred  to  in  their  an- 
-swers.  and  also  offered  to  prove  the  truth  of  the 
recitals  therein  contained,  and  that  said  terms 
were  fully  performed  by  the  said  Catherine  M. 
-Oarcelon.    Tbe  court  ruled  that  none  of  said 
-evidence  was  necessary  or  proper,  tbe  genuine- 
ness and  due  execution  of  said  contracts  and 
'deeds  being  admitted;  and  thereupon  the  de- 
fendants moved  to  dismiss  tbe  petition  of  tbe 
■appellant  upon  Uie  ground  that  he  was  estop- 


ped by  said  contracts  and  deeds  from  questioDr 
ing  the  validity  of  tbe  will  of  said  Catherine 
M.  Gkircelon,  and  upon  tbe  further  ground 
that  it  appeared  that  he  bad  no  interest  in  the 
estate  of  said  decedent  This  motion  was 
opposed  by  the  petitioner  upon  certain  specific 
grounds,  which  will  be  hereafter  stated.  The 
objections  of  petitioner  were  overruled,  and 
tbe  court  made  an  order  dismissing  the  peti- 
tion upon  tbe  grounds  stated  in  the  motion  of 
defendants. 

Me$9r$.  J.  C.  Hartia,  Van  B.  Pateraon, 
and  A.  A.  Moore*  with  Me$tT$,  Horace  W. 
Philbrook  and  Alfred  H.  Cohen  for  ai>- 
pellant 

Me9tr$.  H.  C.  Campbell*  Warren  Ol- 
ney*  E.  Nuabaumer*  and  John  Garber 
for  respondents. 

De  Haven,  J.,  delivered  the  opinion  of 
tbe  court: 

1.  Notwitstanding  tbe  genuineness  and  due 
execution  of  tbe  compromise  agreement  as 
contained  in  tbe  several  instruments  set  out  in 
the  answers  were  admitted  by  the  failure  of 
petitioner  to  file  an  affidavit  denying  the  same 
(Code  Civ.  Proc.  §  448),  be  still  insists  tbat  tbe 
court  erred  in  dismissing  the  petition  without 
giving  him  an  opportunity  to  show  tbat  such 
agreement  was  in  fact  without  oonsideration, 
or  tbat  bis  consent  thereto  was  obtained  by 
fraud,  or  that  it  bad  been  extinguished  by  re- 
scission, or  tbat  performance  thereof  had  been 
waived  bv  tbe  deceased  It  is  true  tbat  by  the 
terms  of  §  463  of  tbe  Code  of  Civil  Proc^ure 


Restate,  the  consideration  therefor  beinffsulBclent. 
Havens  v.  Thompson,  26  N.  J.  Bq.  888. 

do.  In  Fisher  v.  Bolton  (N.  J.)  5  Gent.  Bep.  118,  the 
•«on  had  in  the  father's  lifetime  reoeived  bis  share, 
4ind  had  by  quitclaim  to  tbe  father  and  bis  heirs  so 
parted  with  all  his  interest  In  the  land  as  to  be 
•iMurreQ  from  claiming'  a  rlffht  therein  as  heir  at 
^w. 

Where  a  son  released  all  chdms  that  he  would 
liave  upon  his  father's  estate  as  part  of  the  oonsid- 
<eration  for  a  conveyance  made  to  htm  by  his  father 
prior  to  the  latter*8  second  marriage,  and  the  agree- 
ment was  executed  by  an  abandonment  by  the  son 
•of  all  claim  on  his  father's  death,  it  was  held  that 
the  conveyance  was  supported  by  a  sufficient  con- 
sideration and  barred  the  son's  right  to  any  share 
tn  the  distri  bution  of  the  estate,  ilrestone  v.  Fire- 
^atone,  2  Ohio  St.  OS. 

So,  where  the  father  sold  his  son  a  farm  at  a  cer- 
tain consideration,  and  a  certain  amount  was  paid 
•^own  and  bonds  given  for  the  residue  under  tbe 
following  stipulation:  **And  the  remainder  to  be 
divided  into  three  equal  shares,  the  one  share  shall 
\»  [the  son*s]  his  hereditary  portion  from  his 
father  .  •  •  the  other  two  shares  shall  be  divided 
iDto  eight  equal  yearly  payments  to  be  paid  in 
<«qual  proportions  to  a  son  and  daughter,  his  re- 
maining children,"— tbe  court  held  tbat  the  agree- 
mentsbowed  a  clear  intention  upon  the  part  of  tbe 
Intestate,  the  father,  to  divide  bis  estate  equally 
among  his  three  children,  and  that  the  conveyance 
to  the  son  operated  as  an  advrancement  to  the  ex- 
tent of  one  third,  and  that  the  deed  did  not  estop 
the  son  from  taking  his  proportion  of  the  estate 
•after  accounting  for  such  advancement.  Miller's 
Appeal.  81  Pa.  887. 

Again,  where  the  sealed  Instrument  executed  by 
^he  son  was  clear  and  explicit,  and  acknowledged 
the  receipt  from  the  father  of  a  specitied  sum  for 
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land,  for  which  tbe  father  executed  to  the  son,  his 
heirs  and  assigns,  a  conveyance  in  full  satisfaction 
and  payment  *^of  all  such  sum  or  sums  of  money, 
share  or  shares,  purparts  and  dividends,  which  may 
or  might  hereafter  become  due,  owing,  payable,  or 
belong  to  me  by  any  means  whatever,  for  or  on  ac- 
count of  my  full  share,  part,  or  dividend  of  the  real 
and  personal  estate  of  my  said  father."  tbe  deed 
containing  a  release  by  the  son  to  the  father  of 
such  shares  or  dividends  on  his  estate  and  all  claims 
in  respect  thereof,  it  was  held  tbat  the  son's  claim 
upon  the  father's  estate  after  his  death  was  barred. 
Power's  Appeal,  68  Pa.  US. 

And  in  Summer ville's  Estate,  129  Pa.  681,  upon 
partition  by  the  children  and  grandchildren  of  a 
decedent,  it  was  sought  to  put  in  evidence  a  paper 
signed  by  four  of  the  children  of  the  decedent, 
whereby  they  acknowledged  they  had  received 
from  the  deceased  all  the  portion  of  his  estate,  real, 
personal,  or  mixed,  which  might  be  due  or  coming 
to  them  as  heirs,  unless  otherwise  arranged  by  his 
wilL  It  was  held  that  such  paper  was  a  valid  re- 
lease and  as  such  bad  a  binding  effect  upon  the  dis- 
tribution of  his  estate. 

In  Price  v.  Winston,  4  Munf.  63,  property  was 
devised  to  a  sister  **during  her  life,  and  after  her 
decease,  .  .  •  to  the  children  •  .  .  which  she 
shall  leave  at  her  death,  to  be  equally  divided 
among  them,  to  them  and  their  heirs  forever,"  and 
an  agreement  under  seal  was  entered  into  bv  all  the 
'children  then  living,  in  the  sister's  lifetime,  ''to 
stand  to  a  fair  and  equal  division  of  said  estate, 
between  the  children  .  .  .  who  shall  be  living 
at  her  death,  and  the  issue  of  such  as  have  or  may 
die  before  her."  It  was  held  that  such  contract 
was  upon  good  consideration  and  binding  as  be- 
tween the  parties. 

Where  the  heir  by  a  receipt  acknowledged  *^y- 
ment  in  full  up  to  date  for  all  services  rendered* 
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new  matter  lo  an  answer  is  deemed  to  be  ooq- 
troverted  withont  any  special  replication,  and 
under  tbat  section  a  ptaintiflF  has  tbe  riffbt, 
while  not  denying  the  genuineness  and  due 
execution  of  an  instrument  set  out  in  an  an- 
swer, to  show  other  matters  in  confession  or 
aToidance  thereof.  But,  unless  he  brings  to  the 
attention  of  tbe  trial  court  his  purpose  to  offer 
sudi  evidence,  that  court  cannot  assume  that 
he  desires  to  make  any  such  defense;  and  in 
this  case  the  motion  of  defendants  for  a  dis- 
missal of  the  petition  was  not  opposed  upon 
the  ground  that  the  petitioner  desired  to  offer 
any  proof  tending  to  show  that  the  contracts 
and  deeds  set  out  in  the  answers  were  not 
freely  entered  Into  by  the  parties  thereto,  and 
for  an  adequate  consideration,  or  that  tbe 
same  were  superseded  by  any  subsequent  agree- 
ment, or  tbat  Mrs.  Catherine  M.  Garceion  bad 
ever  waived  performance  of  tbe  agreements 
therein  contained.  On  tbe  contrary,  the  mo- 
tion was  opposed  upon  the  grounds—First, 
that  the  instruments  set  out  in  the  answer  con- 
tained no  matter  sufficient  to  estop  the  petitioner 
from  maintaining  this  proceeaing,  or  from 
showing  that  he  has  an  interest  in  tbe  estate  of 
Catherine  H.  Qarcelon;  and,  second,  that  no 
trial  of  the  issues  of  fact  tendered  by  the  peti- 
tion had  been  had,  and  that  petitioner  had  been 
denied  a  trial  of  such  issues  by  a  jury.  The 
court  below,  therefore,  properly  assumed  that 
these  were  the  only  grounds  upon  which  the 
petitioner  opposed  the  motion,  and  it  is  too 
late  to  suggest  here  for  tbe  first  time  that  he 
was  entitled  to  make  proof  of  other  facts  show- 
ing h^  right  to  contest  the  will  of  deceased, 


and  which  would  have  been  sufficient  to  avoid 
the  estoppel  which  tbe  trial  court  held  resulted 
from  the  compromise  agreement 

2.  Tbe  main  question  arising  upon  this  appeal 
relates  to  tbe  construction  imd  effect  of  tbe 
compromise  agreement  set  out  in  tbe  answers. 
That  agreement  seems  to  have  been  prepared 
with  ffreat  care,  and  there  is  no  ambiguity  i» 
any  of  its  provisions.  By  its  terms  the  appel- 
lant and  his  brother  waived  their  right  as  beix» 
of  Dr.  Merritt  to  contest  the  will  left  by  him, 
or  to  claim  any  portion  of  tbe  estate  bequeathed 
and  devised  by  him  to  their  aunt,  other  thao 
tbe  portion  thereof  which  she  gave  and  relin- 
quished to  them  by  that  agreement;  and  iu 
consideration  of  the  property  thus  secured  to* 
them  they  further  agree  "that  they,  nor  either 
of  them,  nor  their  respective  heirs,  diaU  or  will 
at  any  time  hereafter  assert  anv  right,  title,  or 
interest,  as  heirs  or  beirs  at  law  of  the  said 
Catherine  IL  Gkircelon  to  the  property,  real 
and  personal,  derived  by  her  under  the  said 
last  will  and  testament  of  the  said  Samuel 
Merritt;"  and.  doubtless  for  the  purpose  of 
making  the  foregoing  agreement  upon  Uicdr 
part  more  effectual,  the  appellant  and  hi* 
brother,  in  the  deed  executed  by  them  for  the 
purpose  of  carrying  out  tbe  compromise  agree- 
ment, and  which  Is  to  be  construed  as  a  part 
of  such  agreement,  covenanted  "to  and  with 
tbe  said  Catherine  M.  Garceion,  her  beirs^ 
devisees,  legatees,  executors,  administrators,, 
and  assigns,  that  they  would  not ' '  in  any  man- 
ner, or  to  any  extent,  question,  dispute,  or 
contest  any  disposition  of  the  property  abov» 
mentioned  or  referred  to,  or  any  part  thereof. 


and  all  claims,  now  and  in  the  future  affaiost  IhiB 
anoeetor]  and  his  estate,  living  or  dead,  and  that 
be  has  no  further  claim,  in  any  shape,  manner,  or 
form,  against  [his  anoestorl  or  heirs  or  any  one 
else  bearing  the  name,"  it  was  held  that  the  words 
of  the  receipt  referred  to  tbe  beir*8  interest  In  the 
ancestor's  estate,  and  tx>and  him  and  oreditofs 
olalmlnir  through  or  under  him  from  making  any 
claim  upon  the  estate  after  the  ancestor^  decease, 
liglnger  v.  Field,  78  Wis.  887. 

Bee  also  Kershaw  v.  Kershaw,  lOS  {HI.  807,  tuprci^ 
VI. 

IX.  Nol  enforced. 

In  Stokesberry  v.  Beynolds,.67  lod.  42ft,  a  father 
advanced  money  to  his  son  upon  a  verbal  under- 
standing that  it  should  be  in  full  of  his  interest  in 
his  father's  estate,  and  it  was  held  in  an  action  by 
such  son  for  partition  of  the  real  estate  of  his 
father,  that  such  advancement  made  by  his  father 
should  be  treated  simply  as  ao  advancement,  and 
not  as  a  release  of  his  expectant  Interest  in  such 
real  estate. 

In  the  above  case  there  was  a  clear  intention 
shown  to  reduce  the  agreement  into  writing,  but 
whether  tbe  court  refused  relief  upon  the  ground 
that  tbe  agreement  should  have  been  reduced  ioto 
writing  pursuant  to  statute  is  not  shown  by  the 
opinion. 

So,  in  Needles  v.  Needles.  7  Ohio  8t.  48S,  70  Am. 
Deo.  8S,  the  interest  in  expectation  or  hoped-for 
inheritance  of  four  daughters  from  their  father's 
estate  was  released  by  their  several  husbands  by 
Tirtue  of  instruments  in  writing  executed  by  them 
respectively  to  the  father,  whereby  each  acknowl- 
edged the  receipt  of  the  advancement  and  agreed 
not  to  set  up  any  further  claim  against  the  father's 
estate  as  one  of  his  heirs  after  his  decease;  and  the 
case  presented  the  question  of  the  power  of  the  hus- 
band to  release  the  wife^  bare  possibility  or  ex- 
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pectation  of  inheritance  from  her  ancestor, 
court  held  that  such  an  assignment  or  release  onlr 
transferred  the  hustMnd's  right,  and  passed  noth- 
ing to  the  assignee  in  case  the  husband  did  notanr- 
vive  the  wife,  or  unless  tbe  reversionary  cbceelA 
action  was  reduoed  to  possession  during  the  cover- 
ture. 

In  the  above  case  it  was  contended  that,  althongb 
the  release  executed  by  the  husband  was  wholly 
valid  at  law,  yet  a  court  of  equity  would  resrard  it 
and  give  effect  to  it  as  a  contract  to  release  whei^ 
the  interest  became  vested,  but  the  court  stated 
that  the  contract  in  question  could  not  he  enforced, 
as  the  deceased  in  his  lifetime  made  the  advance  t» 
his  daughters,  and  took  the  receipt  of  the  husband 
of  each,  whereby  the  husband  acknowledged  th» 
same  *  **to  be  in  full  of  all  olaima  he  could  have- 
against  the  estate  of  said  [deceased]  after  his  death, 
as  one  of  his  heirs,'  and  stipulating  for  himself  and 
his  heirs,  'not  to  set  up  any  further  claim.'  **  the 
advancement  being  a  voluntary  act  done  without 
mutuality  either  of  consideration  or  of  obligatloBv 
and  for  the  reason  that  the  oontraot,  being  an  ex- 
ecutory one  made  for  the  purpose  of  controlling- 
the  estate  of  a  decedent  after  his  decease,  had  no 
binding  effect. 

Where,  in  the  proceedings  for  the  dlstribntion  or 
the  estate  of  an  Intestate,  there  was  some  evidence 
of  an  agreement  in  writing  under  seat,  which  waa 
afterwards  lost,  entered  into  between  tbe  deceased 
and  one  of  his  sons,  by  which  the  latter  was  to  bave^ 
a  farm  at  a  certain  valuation,  and  was  to  keep  the- 
father  as  long  as  he  lived  for  a  named  oonaidetm- 
tlon,  the  balance  to  tie  divided  among  the  other 
heirs,  and  after  the  father's  death  such  son  was  to- 
pay  to  tbe  other  heirs  certain  amounts,  retaining 
a  certain  sum  as  his  own  share,  when  a  deed  was  to 
be  made  by  tbe  father's  personal  representativea 
to  him,  it  was  held  that  the  question  of  release  or 
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or  of  anj  property  which  may  be  acquired 
tberefrom  or  thereby  which  the  said  Catherine 
M.  Churcelon  may  have  made  or  may  hereafter 
make  by  either  deed  or  by  her  last  will  and 
teatamcDt"  There  is  not  tbe  slightest  conten- 
tion that  the  parties  to  this  agreement  were  not 
fully  competent  to  contract  in  relation  to  their 
property  rights,  and  the  agreement  itself  recites 
that  it  was  entered  into  "  after  full  ezamina- 
tioD  into  the  facta,  and  full  and  deliberate 
consideration  of  the  premises;"  and  there  is 
nothing  upon  its  face  to  sugsest  that  the  differ- 
ences thereby  compromise  were  not  settled 
upon  fair  and  equitable  terms,  nor  was  there 
any  offer  to  prove  extrinsic  facts  for  the  pur- 
pose of  impeaching  the  agreement  in  this  or 
any  other  respect  The  questions  for  decision, 
therefore,  are  whether  such  an  a^ement, 
based  upon  a  full  and  adequate  consideration, 
and  entered  into  with  deliberation  by  parties  in 
every  wav  competent  to  contract,  is  valid,  and, 
if  valid,  u  the  petitioner  thereby  estopped  from 
maintahiing  this  proceeding  to  revoke  tbe  pro- 
bate of  the  alleged  will  of  bis  aunt?  Tbe 
agreement,  as  we  have  seen,  in  addition  to  his 
promise  not  to  contest  the  will  of  his  uncle. 
Dr.  Merritt,  contains  two  distinct  covenants 
upon  the  part  of  tbe  petitioner:  First,  that  he 
would  not  thereafter,  as  an  heir  at  law  of  his 
aunt,  Mrs.  Glarcelon,  assert  any  right  to  tbe 
property  derived  by  her  under  the  will  of  his 
said  uncle;  and,  second,  that  he  would  never 
in  any  manner  question  or  dispute  any  dispo- 
sition which  she  mi^ht  make  oi  that  property, 
by  deed  or  will.  The  first  of  these  covenants 
is  in  substance  and  effect  an  agreement  upon 


the  part  of  the  petitioner  to  relinquish,  as  heir 
presumptive,  his  expectancy  in  that  portion  of 
the  estate  of  bis  aunt  to  which  the  agreement 
related.  It  is  claimed  by  tbe  petitioner  that 
such  an  agreement  is  void  under  ^g  700  and 
1046  of  the  Civil  Code  of  this  state,  the  first  of 
which  provides  that  "a  mere  possibility,  such 
as  the  expectancy  of  an  heir  apparent,  is  not  ta 
be  deemed  an  interest  of  any  kind,"  and  th& 
latter  section  declaring  that "  a  mere  possibility, 
not  coupled  with  an  Interest,  cannot  be  trans- 
ferred.''^ 

These  sections  simply  state  the  well-settled 
and  well-understood  rule  of  the  common  law 
upon  the  subject  to  which  they  relate.  At 
common  law,  a  mere  possibility,  such  as  the 
expectancy  of  an  heir,  was  not  regarded  aa 
such  an  existing  interest  as  to  be  the  subject  of 
a  sale  or  capable  of  passing  by  assignment:  but 
in  equity  the  rule  was  different  andagreementa 
for  the  sale  or  release  of  expectancies,  if  fairly 
made,  and  for  an  adequate  consideration,  were 
enforced  upon  the  death  of  the  ancestor;  and 
in  our  opinion  it  was  not  the  intention  of  the 
legislature,  in  enacting  the  sections  of  the  Code 
Just  referred  to,  to  make  any  change  in  the 
rule  by  which  courts  of  equity  were  tliereto- 
fore  governed  in  dealinj^  with  this  class  of  con- 
tracts. This  construction  of  these  sections  la 
in  harmony  with  §  5  of  the  same  Code,  which 
declares  that  the  provisions  of  that  Code,  "aa 
far  as  they  are  substantially  the  same  as  exist- 
ing statutes  of  the  common  law,  must  be  con- 
strued as  continuations  thereof,  and  not  as  new 
enactments;"  and  also  follows  the  presump- 
tion that  the  legislature,  in  the  enactment  of 


advanoement  oonld  be  raised  on  dlstributton  of 
tbe  fund  raised  by  the  sale  under  partition  prooeed- 
iDia.    8ummerviUe*B  Estate,  12Q  Pa.  6SL 

In  Buck  V.  Kittle;^  «  Yt.  888,  the  plalntlfls 
claimed  aa  children  aart  hein  at  law  of  a  deoeaeed 
daughter  of  the  intptate.  and  tbe  facts  showed 
that  while  the  Intestaae  and  tbe  deceased  dauffbter 
were  both  alive,  the  dau^bter  and  her  husband  ez- 
eouted  to  tbe  intestate  an  instrument  not  under 
seal  porportinc  in  consideration  of  a  deed  then 
ezeouted  to  her  and  her  husband  bj  tbe  intestate, 
to  release  the  claim  of  herself  and  her  heirs  to  her 
share  of  the  Intestate^s  estate.  It  was  held  that, 
the  plaintiffs  taklnir  directly  from  tbe  intestate  as 
the  representatives  of  their  mother,  tbe  writing 
bad  no  etteet  aa  an  accord  and  tatisfactlon,  for  tbe 
reason  that  the  mother  at  the  time  of  its  execution 
bad  a  mere  expectancy,  and  that  such  an  instru- 
ment not  being  under  seal  would  have  no  effect  as 
a  covenant  wbicb  would  bind  tbe  daughter  and 
her  children:  and,  further,  that  such  instrument 
was  inoperative  aa  an  agreement  under  Vt.  Gen. 
StaL  chap.  68,  H  10, 17,  and  tbai  it  was  therefore 
not  an  advancement  in  full  of  the  expectancy,  and 
tbe  plalntlfliB  were  therefore  allowed  .their  dis- 
tributive share  In  tbe  estate. 

Z.  VnoTiib  offtikorCtlea 

a.  Q^naralnOe, 

Agreements  between  father  and  children  are 
not  to  receive  encooregemcnt.  especially  where 
founded  on  the  father's  mistake;  and  it  is  a  rule  In 
eqajty  to  relieve  against  snob  agreements  as  are 
founded  on  mistakes.  Morris  v.  Burroughs,!  AtkJM. 

Transactions  between  a  father  and  child  are  to 
be  viewed  with  a  reasonable  degree  of  Jealousy, 
and  not  in  tbe  light  of  reversionary  bargains. 
TweddeU  v.  TweddeU,  1  Turn.  &B.  L 

By  the  custom  of  London  the  orphanage  part 
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most  go  in  equal  shares,  and  If  tbe  father  turns  tb» 
money  into  any  other  shape  which  be  thinks  may 
take  it  out  of  tbe  custom,  tbe  court  will  relieve  tb» 
children.    Heron  v.  Heron,  2  Atk.  180. 

If  a  father  merely  for  tbe  sake  of  maintenance^ 
and  not  for  advancement  in  marriage  or  trade, 
obliges  ids  son  to  release  bis  right  to  tbe  orphanage 
share,  such  release  Is  absolutely  void.   IMd. 

Tbe  custom  of  London  admits  of  no  bar  to  relief 
against  agreements  between  expectant  heira  and 
tlieir  ancestors,  on  tbe  ground  of  mistake,  for 
nothing  but  an  actual  advancement  of  a  child  aa 
such  will  bar  bis  claim.  But  in  equity,  if  a 
daughter  who  has  a  portion  given  by  her  father  on 
marriage  agrees  to  take  it  m  satisfaction  of  any 
demand  she  may  afterwards  bave  on  his  estate^ 
such  agreement  amounts  to  a  bar.  Morris  v.  Bur^ 
roughs,  ncpro. 

A  father^  preferring  a  child  in  marriage,  or  ad- 
vancing money  to  set  Us  son  up  in  trade,  may- 
amount  to  a  bar  of  his  custonmry  share;  but  In  all 
these  instances  there  must  be  a  valuable  conaidera-^ 
tion  moving  from  him  and  an  actual  benellt  accru- 
ing to  tbe  oiiild.   Morris  v.  Burrouglis,  supro. 

bb  AgreemtnU  enforeed, 

A  daughter,  by  agreeing  to  take  a  portion  given 
to  her  by  her  father  upon  marriage,  in  satisfaction 
of  any  future  demand  upon  bis  estate,  bars  her 
rights  therein  upon  her  father's  decease.  Morria 
V.  Burroughs,  1  Atk.  889. 

So,  in  Ives  v.  Medcalfe,  1  Atk.  88,  husband  and 
wife  covenanted  m  articles  executed  prior  to  mar- 
riage,  in  conoideration  of  a  given  sum  (tbe  wife*a 
portion)  to  release  all  the  right  that  might  accrue 
to  them  out  of  her  fatber*s  personal  estate  by  the 
custom  of  London,  and  tbe  busbaod  was  held 
bound  by  his  covenant;  the  court  stating  that 
though  tbe  wife  was  under  age  yet  be  might  reletiao 
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fltatntfs,  does  not  Intend  to  overturn  ]oTig- 
«8tablisbed  principles  of  law  unless  such  inten- 
tion is  made  to  clearly  appear,  either  by  express 
declaration  or  bv  necessary  implication.  Mr. 
Story,  in  §  1040c  (vol.  2)  of  his  work  on 
Equity  Jurisprudence,  stales  the  equitable 
Tule  upon  the  subject  of  such  agreements  as 
the  one  before  us  as  follows:  "  So,  even  the 
naked  possibility  or  expectancy  of  an  beir  to 
his  ancestor's  estate  may  become  the  subject  of 
a  contract  of  sale  or  settlemeni;  and  in  such  a 
case,  if  made  bona  fide  for  a  valuable  considera- 
tion, it  will  be  enforced  in  equity  after  the 
death  of  the  ancestor,  not  indeed  as  a  trust  at- 
taching to  the  estate,  but  as  a  right  of  contract." 
And  see  also,  as  sustaining  the  same  proposi- 
tion. Pom.  E(r  Jur.  2d  ed.  §!^  168,  953;  Bacon 
V.  Honham,  88  W.J.  Eq.  614.  In  accordance  with 
this  principle,  it  has  been  held  in  many  cases 
in  which  the  question  has  arisen  that  an  heir 
may  relea.«e  to  the  ancestor  his  expected  share 
in  the  ancestor's  estate.  Thus  in  Havens  v. 
Thompson,  26  N.  J.  Eq.  388,  it  was  held  that 
a  son,  by  such  release  to  his  father,  estopped 
himself  ifrom  claiming  as  heir  any  portion  of 
the  father's  estate.  In  that  case  it  appeared 
that  the  father  gave  to  the  son  the  sum  of  $600, 
upon  the  condition  that  it  should  be  accepted 
in  full  satisfaction  of  his  interest  in  the  father's 


estate,  the  son  executing  a  receipt  stating  that  the 
money  was  received  **in  full  in  lieu  of  dowir." 
The  chancellor  construed  the  receipt  in  view 
of  the  facts  surrounding  its  execution  as  a  re- 
lease, and  said:  ^'I  regard  this  instrument  as 
an  agreement,  by  which  Benjamin,  in  con- 
sideration of  the  money  paid  to  him  by  bis 
father,  agreed  with  the  latter  that  he  would 
make  no  claim  to  a  share  of  his  father's  estate, 
should  the  latter  die  intestate,  but  therefrom 
would  be  debarred  by  that  instrument,  made 
upon  what  was  a  satisfactory  compensating 
consideration.  Such  an  agreement  may  be 
made  between  a  father  and  bis  child,  in  regard 
to  the  interest  of  the  latter  in  the  estate  of  the 
former,  ajad  effect  will  be  given  to  it  in  eqnity, 
according  to  the  intention  of  the  pariiesi 
And  the  rule  thus  declared  was  afterwards  ap- 
proved in  Brands  v.  De  Witt,  44  N.  J,  Eq.  545. 
In  Bishop  v.  Davenport,  58  HI.  105,  it  waa 
shown  that  the  father  in  his  lifetime  gave  to 
certain  of  his  children  property,  and  toos  from 
them  an  instrument  in  writing  in  which  they 
acknowledged  that  such  property  was  received 
by  them  as  tl)eir  full  share  of  his  estate.  The 
father  died  intestate,  and  the  court,  in  passing 
upon  the  question,  held  that  the  transaction 
was  not  an  advancement,  and  that  the  instru- 
ment signed  by  the  children  operated  as  a  re- 


tt  as  it  W88  a  matter  that  accrued  to  him  in  rlffht 
of  bis  wife,  and  his  release  would  bind  her. 

So,  in  Lockyer  v.  Savage,  2  Strangre,  947,  action 
was  brought  by  the  assignees  of  a  commission  in 
bankruptcy,  to  have  an  account  ot  the  personal 
estate  which  the  bankrupt*8  wife*s  father  died  pos- 
eessed  of,  he  being  a  freeman  of  the  city  of 
London.  It  was  insisted  on  behalf  of  the  defend- 
ants that  by  articles  between  the  bankrupt  and  his 
daughter  previous  to  her  marriage,  she  had,  for 
valuable  consideration  advanced  by  the  father  in 
his  lifetime,  released  her  right  to  any  further  share 
of  the  personal  estate,  the  consideration  money 
being  settled  for  the  use  of  the  bankrupt  for  life, 
but  in  case  of  hto  failure  the  trustees  were  to  apply 
It  to  the  separate  maintenance  of  the  wife  and 
children.  It  was  held  that  a  child  of  full  age  might 
for  the  consideration  of  a  present  advance  bar  her- 
eel  f  of  the  customary  share,  and  that  It  was  stronger 
in  the  case  of  a  child  who  had  a  right  than  in  the 
case  of  an  Intended  wife;  and,  further,  that  the  pro- 
vision for  her  maintenance  in  case  the  husband 
failed  was  good  against  creditors.  It  not  being  a 
provision  out  of  the  bankrupt  state,  but  the  settle- 
ment of  her  own  portion. 

Where  the  plaintiff  was  entitled,  upon  the  death 
of  his  father,  then  advanced  in  years,  to  a  certain 
cum  to  be  raised  by  a  charge  upon  an  estate  which 
bad  been  purchased  by  the  defendant,  and  a  few 
weeks  before  the  plaintiff  attained  his  majority  his 
father  suggested  that  the  defendant  should  pur- 
chase the  plalntiff^s  reversionary  interest,  the  plain- 
tiff being  at  the  time  without  funds  and  desiring 
«n  advance  to  enable  him  to  pursue  his  medical 
ctudies;  and  it  was  agreed  that  the  defendant  should 
purchase  at  a  given  price  payable  in  annual  instal- 
ments, with  interest  on  the  unpaid  amounts,  the 
costs  to  be  paid  by  the  plaintiff;  and  a  deed  waa 
prepared  by  the  defendant's  attorney  and  executed 
by  the  plaintiff  about  three  weeks  after  he  t)ecame 
of  age,  he  employing  no  attorney  or  adviser  other 
than  his  father,  who  died  three  monthn  afterwards, 
bnviog  been  in  impaired  health  at  the  tJme  of  the 
eale.  though  there  was  no  evidence  that  the  defend- 
ant knew  such  to  be  the  case*  but  if  the  state  of  the 
father's  health  at  the  time  had  baen  taken  into  ac- 
oountthe  price  paid  would  have  been  inadequate,— 
Zl  L.  R.  A. 


ui>on  a  bin  filed  to  declare  the  deed  fraudulent 
and  void,  it  was  held  that  in  the  absence  of  fraud, 
and  having  regard  to  the  circumstances,  the  trans- 
action could  not  be  impeached;  although  there  was 
a  dissenting  opinion  to  the  effect  that  although 
there  was  no  eyidence  of  fraud  the  plaintiff  ought 
to  have  had  an  independent  adviser  and  was  there- 
fore entitled  to  relief  in  equity.  O*  Rorke  v.  BoUng- 
broke,  L.  B.  8  App.  Gas.  814,  26  Week,  fiepu  fOk 

0.  When  noi  mfore/td. 

In  Heron  v.  Heron,  2  Atk.  160,  a  father,  a  free- 
man of  the  city  of  London,  took  advantage  of  his 
son*s  necessities,  and  in  consideration  of  a  bond  for 
securing  the  son  an  annuity  of  £60  prevailed  upon 
him  to  release  tbesbarehe  had  In  the  orphanagepart, 
and  also  prevailed  on  another  of  his  sons  to  give  Llm 
a  release  of  his  share  of  the  orphanage  part  In  con* 
sideratlon  of  an  annuity  in  the  same  note,  but  there 
were  not  the  same  proofs  of  his  being  forced  into 
the  release,  and  the  father  had  at  times  advanced 
him  £800  or  £100.  It  was  held,  the  plaintiff  being 
turned  out  of  doors,  left  destitute  and  void  of 
maintenance,  that  such  release  extorted  from  him 
could  not  be  supported,  and  Lord  Hardwicke  also 
Inclined  to  the  opinion  that  the  other  release  was 
equally  void. 

And  in  Morris  v.  Burroughs,  1  Atk.  8BQ,  a  father 
having  five  children  entered  Into  an  agreement 
with  them  that  he  would  come  to  the  city  of  Lon- 
don and  take  up  his  freedom  there,  provided  they 
would  release  any  right  or  demand  they  might  be 
entitled  to  in  respect  of  his  personal  estate  by  virtue 
of  a  custom  of  that  city.  An  agreement  was 
drawn  up  and  executed  by  the  father  and  three  of 
the  children,  who  were  of  age.  Upon  a  bill  buI>- 
sequently  brought  by  the  plaintiff  and  his  wife, 
one  of  the  daughters  who  was  of  age  at  the  time  of 
the  agreement,  for  her  customary  share  of  her 
fatfaer^s  estate,  he  having  In  the  meantime  taken 
his  freedom,  it  was  held  that  equity  would  not 
Interpose  In  voluntary  agreements  in  the  absence 
of  fraud,  and  that  the  agreement  could  not  operate 
as  a  release  for  want  of  an  Interest  in  the  children 
upon  which  It  might  operate,  they  neither  having 
the  jUA  in  rem  cor  theitis  ad  rem%  the  whole  being  la 
the  father  during  his  lifetime.  B.  W. 


«89i. 


B0  GABCBLOir'fl  ESTATB. 


eoa 


4eafle  by  tbetn  of  their  expectancies  in  their 
father's  estate,  and  should  be  upheld  as  such, 
fio.  also,  in  Kertihaw  v.  Kenhaw,  102  III.  807. 
«  SOD  accepted  from  bis  father  a  deed,  the  deed 
reciting  that  **6aid  land  is  deeded  as  an  ad- 
Tancemeni  to  said  John  W.  Kershaw  out  of 
€he  estate  of  said  Joseph  Kershaw,  and  the 
^eed  is  accepted  bv  said  John  as  his  full  and 
•entire  share  of  his  rather's  estate/'  The  court 
in  that  case  held  that  the  acceptance  of  the 
•deed  bound  the  son  to  the  same  extent  as  if  he 
had  sijinaed  it,  and  that  the  conveyance  did  not 
-constitute  an  advancement,  but  operated  as 
"an  executed  contract  whereby  an  heir  released 
bis  expectancy  in  bis  father's  estate  In  con- 
«ideration  of  a  present  grant  of  real  estate.** 
And  It  was  further  there  decided  that  the  son 
was  estopped  from  making  any  further  claim 
4U  heir  at  law  to  any  portion  of  his  father's 
^cstate.  In  Orum  ▼.  Sawyer,  182  111.  443,  the 
-court,  in  a  well-considered  opinion,  held  that  a 
husband  might  for  an  adequate  consideration 
«Dter  into  a  valid  contract  with  his  wife  re- 
leasing all  his  interest  as  her  heir  in  her  lands 
«nd  personal  estate,  saying:  "There  can  be  no 
question  then  that  the  complainant's  contingent 
interest  or  expectancy,  as  the  heir  of  his  wife, 
in  her  real  and  personal  estate,  was  a  proper 
«ub]ect  of  contract,  and  the  contract  in  ques- 
tion having  been  made  upon  a  valuable  con- 
aideratlon,  by  parties  capable  of  contracting 
with  each  other,  and,  so  far  as  the  evidence 
ahows,  with  entire  fairness,  it  should,  as  to  such 
contingent  interest  or  expectancy,  be  enforced 
4iccording  to  its  terms."  And  in  Potoer*$  Ap- 
peal, 68  Pa.  448,  it  was  decided  that  a  father 
might  make  a  contract  with  his  child  which 
would  bar  the  latter  as  his  heir  atlaw^  and  that 
-when  propertv  had  been  received  by  the  son 
from  the  father,  the  son  giving  a  receipt  re- 
citing that  the  same  was  received  in  full  of  his 
ahare  as  heir  at  law,  he  was  thereby  estopped, 
upon  the  death  of  the  father,  from  claiming 
«ny  further  part  of  his  estate.  Without  mul- 
tiplying authorities  upon  this  point.— and 
many  others  might  be  cited  to  the  same  eifect, — 
it  is  sufficient  to  say  that  we  are  entirely  sstis- 
£ed  with  the  rule  declared  in  the  foregoing 
cases,  and  hold  that  it  is  competent  for  an  heir, 
ander  the  limitations  stated  in  that  rule,  to  re- 
linquish to  his  ancestor  all  interest  in  the  estate 
of  the  latter  which  might  otherwise  in  the 
future  vest  in  him  as  such  heir.  In  Orum  v. 
Sawyer,  182  111.  402,  it  was  held  that  such  a 
relinquishment  would  inure  to  the  benefit  of 
the  other  heirs,  whether  mentioned  or  not,  and 
4n  all  the  cases  we  have  cited  the  release  so 
made  to  the  ancestor  was  enforced  in  behalf  of 
other  heirs.  In  this  case,  however,  it  is  clai med 
by  the  petitioner  that  the  pleadings  admit  that 
he  and  his  brother  are  the  only  heirs  of  Mrs. 
<3larcelon;  and  it  is  thence  argued — ^First,  that 
if  in  fact  she  died  intestate,  her  property  must, 
^nder  the  statutes  of  this  state,  be  dlslributed 
I0  them,  notwithstanding  they  may  by  the  com- 
promise agreement  have  relinquished  to  her 
their  rights  as  such  heirs;  and  second,  that  the 
'defendants  are  strangers,  in  no  way  in  privity 
with  that  agreement,  and  therefore  are  not  en- 
titled to  claim  the  benefits  of  its  provisions. 
In  the  view  we  take  of  this  case,  it  is  not 
oecessary  to  determine  what  force,  if  any, 
there  might  be  in  the  first  of  these  oonten- 
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tions,  if  Mrs.  Qarcelon  bad  in  fact  died  in* 
testate,  and  the  question  arose  upon  the  dis- 
tribution of  her  estate  as  that  of  an  Intestate. 
It  is  admitted  that  Mrs.  Garcelon  executed, 
apparently  in  due  form  of  law,  a  document 
which  upon  its  face  purports  to  be  her  will, 
and  which,  if  valid,  disposed  of  all  her  estate 
consisting  of  all  the  property  referred  to  in 
the  compromise  agreement  of  which  she  died 
possessed,  and  this  document  has  been  duly  ad- 
mitted to  probate  as  her  last  will  and  testa- 
ment. So  long  as  this  iudgment  stands  it  can- 
not be  said  that  the  aeoeased  died  intestate, 
and,  unless  the  petitioner  shall  succeed  in  an- 
nulling the  said  judgment  of  probate,  the  ques- 
tion as  to  what  would  have  iMsen  his  rights  as 
her  heir  at  law  if  she  had  died  intestate  can 
never  arise.  The  real  question  is.  Does  the  pe- 
titioner have  the  right  to  maintain  this  pro- 
ceeding in  the  face  of  his  agreement  that  he 
would  not  contest  any  will  of  his  aunt?  The 
court  below  held  that  be  could  not,  and  this 
was  one  of  the  grounds  upon  which  the  court 
based  its  Judgment  dismissing  the  present  pro- 
ceeding. 

8.  Tnis  conclusion  of  the  learned  Judge  of 
that  court  was  doubtless  based  upon  a  consid- 
eration of  that  part  of  the  eom promise  agree- 
ment in  which  the  petitioner  covenanted  with 
Mrs.  Garcelon,  "her  heirs,  devisees,  legatees, 
executors,  and  administrators,"  that  he  would 
"never  in  any  manner  or  to  any  extent  ques- 
tion, dispute,  or  contest  any  disposition  of  the 
property"  mentioned  in  that  agreement  "which 
she  may  have  made,  or  may  hereafter  make, 
by  either  deed  or  by  her  last  will  and  testa- 
ment" If  this  covenant  is  valid,  and  is  suffi- 
ciently broad  to  apply  to  and  include  a  will, 
the  validity  of  which  is  challenged,  as  is  this, 
upon  the  grounds  of  incompetency  of  the 
maker,  or  bedkuse  of  its  alleged  execution 
under  duress  or  undue  influence,  it  ib  clear 
that  the  defendants,  as  executors  of  the  dis- 
puted will,  are  in  such  privity  with  the  alleged 
testator  that  they  have  the  right,  as  against  the 
petitioner,  to  invoke  the  benefit  of  this  cove- 
nant not  to  contest  {Dakin  v.  Dakin,  97  Mich. 
280),  and  it  would  follow  that  the  court  below 
was  correct  in  its  ruling  upon  this  point. 

This  particular  covenant  was  evidently  in- 
serted by  the  parties  for  the  purpose  of  sup- 
plementing the  other  part  of  the  compromise 
agreement  in  which  the  petitioner  relinquished 
to  his  aunt  his  expectancy  as  her  presumptive 
heir  at  law,  and  was  intended  by  him  as  a  com- 
plete relinquishment  or  release  of  all  right  to 
contest,  upon  such  grounds  as  are  set  forth  in 
the  petition  filed  in  this  proceeding,  any  will 
apparently  executed  in  due  form  and,  in  fact, 
signed  by  his  aunt,  and  which  right  of  contest 
might  otherwise,  as  a  matter  of  possibility, 
come  to  him  in  the  future  as  such  heir  at  law. 
To  place  any  other  construction  upon  the 
agreement  would  deprive  it  of  all  practical 
meaning  and  effect  The  agreement  not  to 
contest  was  made  in  view  of  the  fact  that, 
under  the  law.  an  heir  is  given  the  right  to 
contest  the  validity  of  the  document  actually 
intended  by  the  ancestor  as  his  last  will  and 
testament,  come  of  the  grounds  upon  which 
such  a  contest  is  permitted  by  the  statute  often 
involving  doubtful  questions  of  law  and  fact; 
the  latter,  perhaps,  depending  for  their  ded- 
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•ion  upon  the  con flictiog  evidence  of  witnesses, 
and  also  upon  the  verdict  of  a  Jury  which  may 
be  more  or  less  iofluenced  by  sympathy  or 
caprice,  and  the  covenant  of  the  petitioner  was 
that  he  would  not  bring  such  questions  con- 
cerning any  will  made  by  his  aunt  into  dispute 
or  litigation.  Such  being  its  true  construction, 
we  are  brought  to  the  consideration  of  the 
question.  Is  such  an  agreement  upon  the  part 
of  an  heir  binding  upon  him?  The  covenant 
not  to  sue  for  a  breach,  or  for  the  enforcement 
of  an  eiistlog  obligation,  operates  as  a  release 
of  such  obligation;  and  unless  void  as  against 
public  policy  (a  point  to  be  hereafter  noticed), 
this  covenant  not  to  contest  the  will  of  Mrs. 
Garcelon  should  be  given  effect  as  a  release  by 
the  petitioner  of  his  right  to  make  such  con- 
test. It  is  true  that  at  common  law  a  mere 
possibility  was  not  the  subject  of  release,  and 
that  a  release  was  held  to  operate  onlv  upon  a 
present  interest  (Pierce  v.  Parker,  4  Met.  80; 
i2Md  V.  TarbeUt  Id.  98).  A  covenant  made  by 
one  person  not  to  sue  another  for  or  in  respect 
to  any  matter  arising  out  of  future  contracts 
betwtfcn  them,  or  by  reason  of  any  future  tort, 
would,  of  course,  be  utterly  void,  as  the  parties 
to  such  contract  could  not  have  in  view  any 
particular  subject- matter,  or  have  any  concep- 
tion of  the  amount  which  mi|(bt  be  involved 
in  the  causes  of  action  upon  which  the  coven- 
ant was  to  operate.  But  in  this  case  the  sub- 
ject-matter of  the  covenant  was  io  the  mind  of 
the  contracting  parties,  and  was  in  its  nature 
no  more  fleeting  and  unsubstantial  than  the  as- 
signment of  an  expectancy,  and  the  same 
principle  upon  whicn  courts  of  equity  uphold 
such  assignments  will  sustain  the  proposition 
that  a  release  by  a  presumptive  heir  of  his  con- 
tingent right  to  contest  the  will  of  his  ancestor 
may  also  be  enforced  when  fairly  obtained, 
ana  based  upon  an  adequate  consideration. 
The  two  contracts  stand  upon  the  same  basis; 
both  relate  to  possibilities,  and  both  concern 
the  same  subject-matter— the  expectancy  of  the 
heir — the  pur  pose  of  the  latter  agreement  being 
to  takeaway  from  the  heir  any  right  to  assert 
any  cUim  to  such  expectancy,  in  Sie  face  of  a 
will  bequeathing  or  devising  it  to  another,  and 
both  are  equally  entitled  to  enforcement. 

4.  It  is  argued,  howeTer,  in  behalf  of  peti- 
tioner, that  such  an  agreement  is  void  because 
against  public  policy,  and  in  support  of  this 
contention  the  case  of  Home  In$.  Uo.  v.  M^se, 
87  U.  8. 20  Wall.  451,  22  L.  ed.  868,  is  cited. 
In  that  case  it  was  held  that  an  agreement  by 
an  insurance  con^pany  in  its  contract  of  insur- 
ance not  to  litigate  in  the  Federal  courts  any 
claim  arising  upon  the  contract  was  void;  and 
in  liuU  V.  Hamilton  Mut.  Ins.  Co,  6  Gray.  174, 
a  similar  question  was  decided  in  the  same 
way,  and  the  reasons  for  such  a  conclusion 
wet  6  very  fully  and  carefully  stated  by  Chief 
Justice  Shaw  in  a  clear  and  comprehensive 
opinion,  but  there  is  no  analogy  between  those 
cases  and  the  one  before  us,  the  reasons  upon 
which  the  decisions  in  those  cases  rest  are  not 
at  all  applicable  to  a  covenant  not  to  contest  a 
will  such  as  we  are  now  considering. 

5.  The  petitioner  further  contends  that  it  is 
against  the  policy  of  the  law  that  the  will  of 
an  insane  person,  or  a  will  executed  under  the 
influence  of  fraud  or  duress,  ^ould  be  estab- 
lished as  a  valid  will,  and  that  this  particular 
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covenant  is  void,  because  it  attempts  to  bind 
the  petitioner  not  to  show  such  facts,  and 
thereby  attempts  to  prevent  him  from  estab- 
lishing the  invalidity  of  the  will  in  controveny. 
Id  passing  upon  this  question,  we  start  with 
the  proposition  laid  down  by  Sir  G.  Jessell.  M. 
R.,  in  his  opinion  in  the  case  of  Printing  d  N, 
Registering  Co,  v.  Sampson,  L.  R.  19  Cq.  465: 
"It  must  not  be  forgotten  that  you  are  not  to 
extend  arbitrarily  those  rules  which  say  that  a 
given  contract  is  void  as  being  against  public 
policy,  because  if  there  is  one  thing  which  mora 
than  another  public  policyrequires  it  is  that  mea 
of  full  age  and  competent  understanding  ahaU 
have  the  utmost  liberty  of  contracting,  and 
that  their  contracts  when  entered  into  fieelT 
and  voluntarily  shall  be  held  sacred  and  shaU 
be  enforced  by  courts  of  justice.  Therefore^ 
you  have  this  paramount  public  policy  to  con- 
sider—that you  are  not  lightly  to  interfere 
with  this  freedom  of  contract."  The  sole  ob- 
ject which  the  parties  had  in  mind  in  entering 
into  the  covenant  now  under  consideration  waa 
to  secure  to  Mrs.  Garcelon  the  right  to  make 
such  disposition  of  her  property  as  she  might 
desire,  free  from  the  contingency  that  her  ri«;ht 
so  to  do,  or  the  fact  that  in  so  disposing  of  It 
she  acted  freely  or  voluntarily,  might  after  her 
death  be  disputed  by  the  petitioner  or  his 
brother;  and,  as  before  stated,  the  agreement 
was  made  in  contemplation  of  the  fact  that 
controversies  concerning  the  validltv  of  will* 
or  deeds  frequently  involve  doubtful  questiona 
of  fact,  and  that,  by  reason  of  false  testimony 
or  the  weakness  of  juries,  their  final  deciaion 
may  not  always  be  in  accordance  with  the 
actual  justice  and  truth  of  the  case;  and  we  see 
no  reason  ^by  persons  whose  rights  of  prop- 
erty would  be  (UTected  by  the  dedsion  of  such 
questions  may  not  io  advanoe.  for  an  adequate 
consideration,  waive  their  right  to  engage  in 
such  litigation.  Such  a  contract  is  one  that 
concerns  the  parties  alone,  and  does  not  appear 
to  us  to  be  against  public  policy.  There  never 
has  been  any  doubt  that  parties  actually  en- 
gaged in  contesting  a  will  upon  any  of  the 
grounds  upon  which  such  contests  are  permit- 
ted may  compromise  all  matters  in  difference 
arising  out  of  such  contest,  and  allow  the  dis- 
puted will  to  be  established,  and  such  agree- 
menls,  when  fairly  made,  are  always  enforced. 
It  is  difficult  to  understand  why  such  a  com> 
promise  agreement  is  any  lees  against  public 
polioy  than  an  agreement  made  by  an  heir  ap- 
parent or  heir  presumptive  with  his  ancestors^ 
not  to  contest  a  future  will  of  the  latter.  In 
addition  to  this,  we  think  the  principle  upoa 
which  the  case  of  Ooohe  v.  Turner,  14  Sim. 
498,  was  decided,  is  sufficient  to  sustain  the 
validity  of  this  covenant,  so  far  as  relates  to 
the  question  of  public  policy.  The  question 
in  that  case  arose  upon  a  condition  in  a  will 
to  the  elTect  that,  if  a  devisee  should  dispute 
the  will,  or  the  competency  of  the  testator  to 
make  it,  the  devise  thereby  given  to  her  should 
be  revoked.  It  was  argued  in  that  case  that 
such  a  condition  was  void  as  against  public 
policy  because  having  a  tendency  to  set  up 
the  wills  of  insane  persons  by  restraining  heirs 
named  therein  as  devisees  from  contesting  such 
wills;  but  the  court  in  answer  to  this  argu- 
ment said:  * 'There  appears  to  be  no  more  rea- 
son why  a  person  may  not  be  restrained  by  a 
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coDditloo  from  disputing  sanity,  than  from 
dtepatiog  any  other  doubtful  question,  whether 
of  fact  or  of  ]aw,  on  which  the  title  to  a  de- 
mise or  grant  may  depend."  And  the  court 
then,  after  calling  attention  to  certain  condi- 
tions which  if  found  in  a  will  would  he  de- 
clared void  as  against  public  policy,  such  as 
conditions  in  restraint  oif  marriage  or  of  law- 
ful trade,  proceeded  to  say:  "But,  in  the  case 
of  a  condition  such  as  that  before  us,  the  state 
has  no  interest  whatever  apart  from  the  inter- 
cat  of  the  parties  themselTes.  There  is  n»  duty, 
cither  perfect  or  imperfect,  on  the  part  of  an 
heir,  to  contest  his  ancestor's  sanity.  It  mat- 
ters not  to  the  state  whether  the  land  is  enjoyed 
by  the  heir  or  by  the  devisee;  and  we  conceive, 
therefore,  that  the  law  leaves  parties  to  make 
just  what  contracts  and  engagements  they  may 
think  expedient  as  to  raising  or  not  raising 
questions  of  law  or  of  fact  among  themselves, 
the  sole  result  of  which  is  to  give  the  enjoy- 
ment of  the  property  to  one  claimant  rather 
than  to  another. "  This  reasoning  is  applicable 
to  the  case  at  bar,  for  it  must  he  admitted  that 
that  which  is  valid  by  way  of  condition, 
whether  in  a  will  or  deed,  would  also  be  valid 
sui  a  covenant  contained  in  a  contract.  See 
also,  as  sustaining  the  decision  in  Cooke  ▼. 
Turner^  Just  cited,  Bradford  v.  Bradford^  19 


Ohio  St.   546,  3  Am.  Rep.  4t9;  2  Jarman, 
Wills.  •902;  2  Redf .  Wni»,  679. 

We  have  given  to  the  eHrnest  and  able  argu- 
ment of  the  attorneys  of  the  petitioner  careful 
consideration,  abd.  while  we  have  not  noticed 
in  detail  all  the  points  urged  by  them  in  sup- 
port of  this  appeal,  the  views  above  set  forth  are 
really  conclusive  of  every  question  discussed 
by  them.  Our  conclusion  upon  the  whole 
case  is  that  the  compromise  agreement  is  valid, 
and  that  the  petitioner  is  thereby  estopped 
from  maintaining  this  proceeding;  and  it  fol- 
lows therefrom  thnt  the  superior  court  did  not 
err  in  refusing  petitioner's  demand  for  the  trial 
of  the  issues  relating  to  the  sanity  of  the  testa- 
tor, or  her  freedom  from  undue  influence.  If 
the  petitioner  was  not  entitled  to  litigate  these 
matters,  the  orderly  course  of  procedure  re- 
(][uired  that  the  court  should  dismiss  his  peU- 
tion,  as  it  did.  The  respondents  have  moved 
to  dismiss  the  appeal,  but,  in  Tiew  of  our  con- 
clusion upon  the  merits,  it  is  not  necessary  to 
discuss  the  grounds  of  such  motion.  We  think 
the  motion  should  be  denied.  Motion  to  dis- 
miss appeal  denied,  and  judgment  affirmed. 

We  concur:  Fitsi^erald.  J.;  McFar- 
UMid,  J. 

Hearing  in  banc  denied. 
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Acimtractor    buUdlni^    a     brick    ajid 
mortar  foundation  for  a  printing  firoas 

to  not  liable  to  a  driver  of  a  van  oontaining  rolls 
of  paper,  for  an  injury  to  him  caused  by  negli- 
{  irenoe  of  employeea  attempting  to  aid  Id  unload* 
Inir  the  van,  for  which  their  own  work  was  neces- 
aarfly  3U8peDded,w1th  a  luapenslon  of  their  wages 
for  the  time  lost,  when  they  attempted  to  aralst 
without  any  request  of  the  driver,  even  If  they 
may  have  t>een  directed  to  do  so  by  their  fore- 
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EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  an  action  to  recover 
<iamages  for  personal  injuries  which  were  al- 
leged to  have  been  caused  by  the  negligence 
or  defendant's  servant,  which  resulted  m  a  Ter- 
4iict  for  plaintifT.    Suitained. 

The  facts  are  stated  in  the  opinion. 

Meeers.  Stephen  H.  Tynf^  and  Georf^e 
T.  Piper  for  defendant. 

Meure,  Sherman  L.  Whipple  and 
Oeorg^e  A.  Sattmarah,  for  plaintiif: 

The  negligent  workman  was  at  the  time  of 
the  accident  under  the  direction  and  control 
of  the  defendant's  foreman  and  representative 

KOTC-^As  to  the  liability  of  an  employer  for  the 
oeirllgeDoe  of  bta  employee  injorinir  third  persons 
to  whom  he  sustains  no  contraotoal  relation,  see 
Kltchle  V.  Waller  (Conn.)  27  L.  U.  A.  161. 
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and  in  the  performance  of  the  specific  orders 
which  he  had  given. 

In  doing  what  he  did  was  the  negligent 
workman  acting  for  himself  and  his  own  per- 
sonal interest,  or  was  he  acting  for  his  em- 
ployer and  under  his  employer's  direction? 

BovhUt  ▼.  (/Conndl,  162  Mass.  819,  27  L. 
R  A.  ITSL 

Lathrop.  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  tort  for  personal  in- 
juries. The  defendant  had  a  contract  with 
the  Advertiser  Company  to  construct  a  brick 
and  mortar  foundation  for  a  printing  press  in 
the  basement  of  the  Adyertiser  Building.  It 
sent  three  or  four  of  its  workmen  there  to  do 
the  work,  in  charge  of  and  under  the  direction 
of  one  Healey.  While  the  men  were  at  work, 
the  plaintiff,  a  driver  of  a  van  containing  rolls 
of  paper,  backed  up  his  yan  to  the  rear  en- 
trance of  the  building  to  deliver  the  paper  to 
the  Advertiser  Company.  It  was  necessary 
that  the  defendant's  work  should  be  sus- 
pended while  the  paper  was  being  unloaded 
and  rolled  into  the  basement.  One  of  the  de- 
fendant's men,  without  the  knowledge  or  re- 
quest of  the  plaintiif,  got  upon  the  dray  for 
the  purpose  of  assisting  in  unloading  it,  and 
carelessly  set  in  motion  a  roll  of  paper,  which 
rolled  from  the  dray,  and  struck  and  injured 
the  plaintiff.  There  was  evidence  tending  to 
show  that  Healey  ordered  his  men  to  go  out 
and  assist  in  unloading  the  van  so  that  the  de- 
fendant's work  might  he  saspcnded  as  short  a 
time  as  possible.  Bealey  testified  that  he  gave 
no  such  order,  and  had  no  knowledge  that  any 
of  his  men  were  assisting  in  unloading  the 
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▼an.  It  further  appeared  that  Healey's  duties 
were  to  superiDtend  the  construction  of  the 
foundation  for  the  printing  press,  and  that  the 
three  or  four  men  with  him  were  under  his 
direction,  and  in  the  employ  o(  the  defendant, 
and  that  these  men  were  tenders  or  helpers  in 
carrying  brick  or  mortar.  They  were  paid  by 
the  nour,  and  when  their  work  was  suspended 
for  a  time  they  received  no  pay  from  the  de- 
fendant. They  did  not  receive  any  pay  for 
the  time  the  work  was  suspended  during  the 
unloading  of  the  dray,  which  consumed  about 
one  hour's  tim&  The  defendant  requested  two 
rulings:  First,  that  the  action  could  not  be 
maintained;  second,  that  the  foreman  of  the 
defendant  had  no  authority  to  bind  the  defend- 
ant by  ordering  his  men  to  help  unload  the 
rolls  of  paper  from  the  dray  driven  by  the 
plaintiff,  and,  if  he  did  so  order  any  of  his 
men,  that  the  defendant  would  not  be  respon> 
Bible  for  their  acts  while  engaged  in  helping 
unload  the  van.  Both  of  these  instructions 
the  presiding  Judge  refused  to  give,  and  in- 
structed the  jury  that,  if  the  foreman,  for  the 
purpose  of  carrying  forward  the  work  which 
he  was  sent  to  do,  and  for  the  benefit  and  ad- 
vantage of  the  defendant,  ordered  his  men  to 
assist  m  unloading  the  dray,  and  one  of  them 
did  so  assist,  the  defendant  would  be  responsi- 
ble for  any  injury  he  may  have  suffered  by 
the  careless  act  of  the  workmen  who  assisted 
in  unloading  the  van.  The  jury  returned  a 
Terdict  for  the  plaintiff,  and  the  case  comes 
before  us  on  the  defendant's  exceptions  to  the 
refusal  of  the  Judge  to  give  the  rulings  re- 
quested and  to  the  ruling  given. 

The  question  of  law  presented  by  these  ex- 
ceptions is  whether  the  evidence  would  war- 
rant a  verdict  for  the  plaintiff,  and  this  de- 
pends upon  whether  the  foreman  and  workman 
acted  within  the  scope  of  their  employment 
We  are  of  opinion  that  on  the  evidence  a  ver- 
dict for  the  plaintiff  would  not  be  warranted. 
The  defendant  employed  these  men  to  con- 
struct a  foundation  in  the  basement,  and  did 
not  employ  them  to  unload  vans,  or  to  do  any 
other  act,  although  such  act  might  in  some  way 
expedite  the  business  of  the  master.  The  act 
of  the  defendant's  servants  was  not  a  neces- 
sary or  natural  or  proper  result  of  anything 
that  the  servants  were  employed  to  do.  U 
they  had  volunteered,  at  the  request  of  the 
plaintiff,  to  assist  him  in  unloading  the  van, 
the  defendant  would  not  have  been  liable. 
Potter  V.  Faulkner,  1  Be8t&  S.  800.  Here  the 
act  of  unloading  was  without  the  knowledge 
or  request  of  the  plaintiff,  and  was,  therefore, 
an  act  for  which  the  defendant  is  not  respon- 
sible. Bowler  y.  (/Connell,  163  Mass.  819,  27 
L.  R  A.  178;  Earding  v.  Boston,  168  Mass. 
14;  Drieeoll  v.  Seanhn  (Mass.)  48  N.  E.  100; 
Jjt/ona  v.  Martin,  8  Ad.  &  El.  612;  MitcheU  v. 
OramDdl&r,  18  G.  B.  287;  Storey  v.  Ashton,  L. 
R.  4  Q.  B.  476;  Lord  Bolingbroke  v.  Swindon 
New  Town  Local  Bd,  of  Bealth,  L.  R.  9  C.  P. 
575;  Stetene  ▼.  Woodward,  L.  R.  6  Q.  B.  Div. 
818;  Rapner  y.  MitcheU,  L.  R  2  C.  P.  Div. 
857;  MKenne  ▼.  M'Leod.  10  Bing.  885.  Even 
If  the  act  of  Healey  in  directing  the  men  to  un- 
load the  van  was  for  the  purpose  of  carnring 
forward  the  work,  and  for  the  benefit  of  the 
defendant,  yet,  as  this  act  was  not  within  the 
•cope  of  his  employ ment»  the  defendant  is  not  | 
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responsible.  In  the  construction  of  a  tmild- 
ing  it  frequently  happens  that  one  set  of  work- 
men has  to  wait  until  another  set  of  workmeo 
gets  through,  but  it  has  never  been  aoppoaed 
Uiat  this  would  authorize  the  foreman  of  a 
gang  of  painters  to  direct  his  men  to  assist  car- 
penters or  plasterers,  or  to  attempt  to  do  their 
work,  althoagh  the  doing  of  it  mi^ht,  in  a 
sense,  be  said  to  facilitate  the  carrying  forward 
of  the  work  of  painting.  Men  are  employed 
because  they  are  suppoised  to  be  skillful  in 
their  particular  trades,  and  when  thej  are  set 
to  do  a  work  within  their  trade  they  carry  no 
implied  authority  from  their  master  to  engage 
in  any  other  trade.  In  Limpus  ▼.  I^ondon 
General  Omnibue  Oo.  1  Hurlst  &  C.  526,  it 
was  said  by  Blackburn,  J.:  "It  is  not  uni- 
versally true  that  every  act  done  for  the  Inter- 
est of  the  master  is  done  in  the  course  of  the 
employment  A  footman  might  thioJc  it  for 
the  interest  of  his  master  to  drive  the  coach, 
but  no  one  could  say  that  It  was  within  the 
scope  of  the  footman  s  employment,  and  that 
the  master  would  be  liable  for  damage  result- 
ing from  the  wilful  act  of  the  footman  in  tak- 
ing charge  of  the  horses."  In  the  opinion  of 
a  majority  of  the  court,  the  entry  must  be, 
exeeptione  etutained. 


COMMONWEALTH  of  Massachusetta 

James  A.  MURPHT,  Appt. 
( Hasi...^ ) 


1.  The  coBstltatioiiai  ri^ht  to  keep  mad 
beaji*  ajma  for  the  oommon  defense  is  not  Tio-> 
lated  by  Stat.  1883,  obap.  807, 1 124,  prohlbltiiur  oo- 
authorized  bodies  of  men  to  associate  together 
as  a  military  organization,  or  drill  and  parade 
with  arms  In  cities  and  towna 

8*  A  statute  ezemptln^  certain  Inde- 
pendent iiiilitai7  bodiea  or  organizatlona 
from  the  operation  of  a  provision  against  parad- 
ing with  firearms  is  not  unoonstitatioDal  class 
legislation,  as  It  grants  a  spedal  privilege  oolj 
which  does  not  Interfere  with  any  oonstltutlooal 
rights  of  others. 

8.  Ordinajry  breech-loading  Spring-- 
fleld  riilea  which  have  been  altered  so  that 
they  cannot  discharge  a  misBile  by  means  of  gun- 
powder or  any  other  explosive,  which  fact  is  not 
obvious  to  the  ordinary  observer,  are  ^^flrearms** 
within  the  meaning  of  Stat.  1803,  chap.  887. 1 IM, 
prohibiting  unauthorized  bodies  of  men  to  pa- 
rade with  firearms. 

<May  22. 18B8L) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Suffolk  County 
convicting  him  of  violating  the  statute  against 
parading  with  an  unauthorized  body  or  men 
with  firearms.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

ifetsrs.  Thomaa  J.  Garifan»  P.  M» 
Keating^*  and  S.  C.  Brackett»  for  appel- 
lant: 

The  statute  is  in  contravention  of  the  Oon- 
stitution  of  Massachusetts. 

Nom.— As  to  the  constttotlonal  right  to  carry 
weapons,  see  State  v.  Workmen  (W*  VaJ  14  L.  R. 

A.  600,  and  no^ 
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The  17tb  article  of  the  Declaration  of  Rights, 
CoBsUtation  of  Massacbusetls,  part  1,  declares: 
"The  people  have  a  right  to  keep  and  bear 
flU'ins  for  toe  common  defense." 

2  Story,  Const.  g§  189(M)7;  i^tst  v.  Com.  2 
Litt.  (Kj.)  90, 18  Am.  Dec.  261. 

The  right  to  **l>ear"  arms  in  itself  is  the 
right  to  use  them  as  the  weapons  of  soldiers, 
and  the  word  has  been  so  defined. 

English  y.  State,  85  Tex.  478, 14  Am.  Bep. 
876;  Bishop,  Crim.  L.  §  124. 

A  diminution  of  the  liberty  to  bear  arms  is 
an  impairment  of  the  rights 

Blisi  y.  Ctnn.  nipra. 

A  statute  which  under  the  pretense  of  regu- 
lating amounts  to  a  destruction  of  the  right,  or 
which  requires  arms  to  be  so  borne  as  to  ren- 
der them  wholly  useless  for  purposes  of  de- 
fense, would  be  clearly  unconstitutional. 

State  y.  Beid,  1  Ala.  612,  85  Am  Dec.  44; 
State  y.  Wilforth,  74  Mo.  528.  41  Am.  Rep. 
880;  WiUon  y.  State,  88  Ark.  557,  84  Am.  Rep. 
62;  tiaile  y.  StaU,  88  Ark.  566, 42  Am.  Rep.  8. 

The  citizen  has  at  all  times  the  rigbt  to 
keep  and  bear  the  arms  of  modem  warfare, 
and  to  bear  them  in  such  manner  as  they  are 
capable  of  being  used,  without  annoyance  and 
hurt  to  others,  in  order  that  he  may  be  trained 
and  efficient  in  their  use. 

AndretM  y.  State,  8  Heisk.  166, 8  Am.  Rep.  8. 

There  has  been  a  general  doubt  whether  the 
terms  of  this  constitutional  provision  were  not 
inf rinsed  by  the  regulations  of  the  legislature, 
as  is  shown  by  the  limitations  placed  upon  the 
ri/rht  where  state  constitutions  have  been  re- 
ytBed  or  amended. 

Compare  Mo.  Const  1867,  art.  1,  §  8,  with 
Const.  1875,  art.  2  §  17.  Compare  Tenn. 
Const.  1834,  art.  1,  g  26,  with  Const.  1870,  art 
1,  8  26. 

If  it  should  be  held  that  the  legislature  has 
a  rigbt  to  limit  the  bearing  of  arms  to  the  ac- 
tive militia,  it  has  no  power  to  single  out  cer- 
tain organizations  and  give  them  peculiar 
rights  which  it  denies  to  others. 

This  would  be  an  infringement  of  the  gen- 
eral principles,  the  very  spirit,  of  the  Constitu- 
tion, which  aims  at  equality  of  all  men  before 
the  law. 

Cooley.  Cop«t  Lim.  chap.  11,485. 

Defendant  cannot  be  convicted  under  this 
statute,  for  the  reason  that  the  statute  only  ap 
plies  to  assembling  for  drill  or  parade  with 
"firearms,"  and  the  weapon  carried  by  the  de- 
fendant was  not  a  '^rearm." 

Criminal  statutes  must  be  construed  strictly. 

Ctm.  v.  Loring,  8  Pick.  870;  CUavOand  v. 
NcrUm,  6  Cush.  880. 

The  weapon  was  incapable  of  being  fired, 
and  could  not  by  any  means  explode  a  charge 
or  expel  a  missile. 

It  was  not  a  firearm. 

A  weapon  does  not  come  within  the  prohibi- 
tion when  it  has  ceased  to  be  capable  of  use  as 
a  firearm  and  may  not  reasonably  be  used  and 
carried  as  such  a  weapon. 

Bvine  v.  State,  46  Ala.  88;  Atwood  ▼.  StaU, 
68  Ala.  508. 

Defendant  had  a  right  to  go  to  the  luir  on 
the  question  whether  or  not  the  arm  whicj^  he 
carried  was  a  firearm. 

0am,  y  Betton,  5  Cush.  427;  Martony.  Fair- 
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hanke,  11  Pick.  868;  Porter  y.  Blood,  5  Pick* 
64. 

Mr.  John  D.  McLaug^hlin,  for  appellee: 

It  is  especially  important  that  the  duties  of 
citizens  under  this  statute  should  be  determined 
by  some  unvarying  standard  of  conduct 

It  will  be  conceded  that  this  Weapon  before 
it  was  bored  and  the  firing-pin  filed  was  a  fire- 
arm. The  fact  tbat  it  is  temporarily  or  even 
permanently  disabled,  while  still  retaining  tha 
general  characteristics  and  appearance  of  a 
rifle,  does  not  render  it  less  a  firearm  in  tha 
ordinary  and  usual  sense  of  the  term. 

Wiaiame  v.  StaU,  61  Ga.  417,  84  Am.  Rep. 
102;  AtiiSood  v.  StaU,  53  Ala.  508. 

Article  2  of  the  Amendments  to  the  Constitu- 
tion of  the  United  States  does  not  prohibit  tba 
legislation  in  question,  and  is  a  limitation  only 
upon  the  power  of  Congress  and  the  nations! 
government,  and  not  upon  that  of  the  states. 

Preeaer  v.  lUinoU,  116  U.  8.  252,  29  L.  ed. 
615;  United  States  y.  Oruikshank,  92  U.  8. 
542.  28  L.  ed.  588. 

It  is  not  in  violation  of  the  Declaration  of 
Riffhu. 

Preuer  v.  Blinoie,  tupra;  Dunne  y.  People, 
94  DL  120,  84  Am.  Rep.  218. 

Statutes  forbidding  the  carrying  of  concealed 
weapons  are  constitutional. 

AndretM  v.  £^te,  8  Heisk.  165,  8  Am.  Rep. 
8;  AymetU  y.  StaU,  2  Humph.  168;  WHght  y. 
Com,  77  Pa.  470. 

There  is  nothing  in  the  Constitution  which 
forbids  the  legislature  arming  and  equipping 
bodies  of  men,  other  than  the  militia,  or  per- 
mitting such  bodies  to  arm  and  equip  them- 
selves. 

Opinion  of  the  Juetieee.  14  Gray,  614 

The  rigbt  to  parade  with  arms  is  one  that 
cannot  be  possessed  by  all.  It  is  a  right  which 
it  is  important  that  some  bodies  or  associations 
other  than  the  militia  should  possess.  The 
state,  therefore,  may  properly  select  and  point 
out  such  associations  as  seem  to  it  worthy  of 
such  privilege. 

Mason  v.  ffarper^s  Ferry  Bridge  Cb.  17  W. 
Vs.  896;  Tipton  County  v.  Rogers  J/>eotnotito 
d  Maeh.  Works,  108  U.  8.  528.  26  L.  ed.  840; 
Cooley,  Const  Lim.  6th  ed.  486. 

Allen*  J.»  delivered  the  opinion  of  tha 
court: 

The  defendant  is  complained  of  for  belong- 
ing to  and  parading  with  a  certain  unauthoriz^ 
Ixray  of  men  with  arms,  which  said  body  of 
men  had  associated  themselves  together  as  a 
company  and  organization  for  drill  and  parade 
with  firearms,  in  violation  of  Stat  1898,  chap. 
867,  §  124.  He  contends  that  this  statute  is  in 
contravention  of  the  17th  article  of  the  Declara- 
tion of  Rights,  which  declares  that  ^'the  people 
have  a  right  to  keep  and  bear  arms  for  tha 
common  defense."  This  view  cannot  be  sup- 
ported. The  right  to  keep  and  bear  arms  for 
the  common  defense  does  not  include  the  right 
to  associate  together  as  a  military  organization, 
or  to  drill  and  parade  with  arms  in  cities  and 
towns,  unless  authorized  so  to  do  by  law. 
This  is  a  matter  affecting  the  public  security*, 
quiet,  and  good  order,  and  it  is  within  tha 
police  powers  of  the  legislature  to  regulate  tha 
bearing  of  arms,  so  as  "to  forbid  such  unao-> 
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tliorized  drills  and  parades.  Prefer  ▼.  lUinais, 
116 U.S.  252, 264, 265, 29  L.ed.6l5.  619;  Dvnne 
T.  People.  94  111.  120,  84  Am.  Rep.  218.  The 
protection  of  a  similar  constitutional  provision 
lias  often  been  sought  bj  persons  charged  with 
•carrying  concealed  weapons,  and  it  has  been 
almost  universally  held  that  the  legislature 
may  regulate  and  limit  the  mode  of  carrying 
«rms.  AndretM  v.  State,  8  Heisk,  165, 8  Am. 
Rep.  8;  Aymette  v.  State,  2  Humph.  154;  Wilion 
T.  State^  83  Ark.  557,  84  Am.  Rep.  52;  Bailee. 
State,  88  Ark.  564,42  Am.  Rep.  8;  Bnglisfiv, 
iS<a<tf.85Tex.478, 14Am.Rep.874;  SiateY.Reid, 
1  Ala.  612,  85  Am.  Dec-  44;  Siate  v.  Wilfortft, 
74  Mo.  528,  41  Am.  Rep.  880;  State  v.  Mitchell 
«  Blackf.  229;  Bishop,  Statutory  Crimes,  §  798. 
The  early  decision  to  the  contrary,  of  Blisa 
T.  Com.  i  Lilt.  (Ey.)  90, 18  Am.  Dec.  251,  has 
not  been  generally  approved. 

The  defendant  further  contends  that  this 
«tatute,  which  mentions  certain  military  bodies 
«s  exempt  from  its  operation,  is  class  legisla- 
tion, which  grants  exclusive  privileges  to  cer- 
tain classes  ox  citizens  which  are  denied  to  the 
body  of  the  people.  It  is  not  contended  that 
the  troops  of  the  United  States  or  the  regularly 
organized  militia  of  the  commonwealth  should 
be  forbidden  to  drill  and  parade;  but  the  argu- 
mept  is  that  the  legislature  has  no  power  to 
single  out  other  independent  organizations,  and 
give  to  them  peculiar  rights  which  it  denies 
to  others.  But,  in  regulating  drills  and  public 
parades,  it  is  for  the  legislature  to  determine 
bow  far  to  go.  No  independent  military  com- 
pany has  a  constitutional  right  to  parade  with 
«rms  in  our  cities  and  towns,  and  the  granting 
•of  this  privilege  to  certain  enumerated  organi- 
zations does  not  carry  with  it  the  same  privi- 
lege to  all  others.  It  is  within  the  x>ower  of 
the  legislature  to  determine,  in  reference  to 
«uch  independent  organizations,  which  of  them 
may,  and  which  of  them  may  not,  associate 
together  and  organize  for  drill  and  parade  with 
firearms.  No  decision  has  been  cited  to  us 
which  intimates  the  contrary.  The  granting 
to  certain  persons  of  special  privileges  of  this 
kind,  which  do  not  interfere  with  the  rights 
of  others,  is  not  open  to  objection  on  constitu- 
tional grounds. 

It  appeared  in  evidence  that  the  defendant, 
iritb  ten  or  twelve  other  men,  formed  one  com- 
pany in  the  parade,  and  that  all  the  men  in 
this  company  carried  ordinarv  breech-loading 
Springfield  rifles,  which  had  been  altered  and 
bored  in  the  barrel  near  the  breech,  and  the 
firing  pins  had  been  filed  down,  so  as  to  make 
them  immovable;  and  in  this  condition  they 
oould  not  discharge  a  missile  by  means  of  gun- 
powder or  any  other  explosive.  The  defend- 
ant contends  that  these  weapons  were  not 
^'firearms"  within  the  meaning  of  the  stat- 
'jte.  The  purpose  for  which  these  altera- 
tions were  made  is  not  disclosed.  They 
-would  not  be  obvious  to  the  ordinary  observer, 
while  the  rifles  were  carried  in  the  parade. 
8o  far  as  appearance  went,  it  was  a  parade 
with  firearms  which  were  efficient  for  use. 
To  the  public  eye,  it  was  a  parade  in  direct 
violation  of  the  statute.  The  men  who  carried 
these  weapons  could  not  actually  fire  them,  but 
It  would  be  generally  supposed  that  they  could. 
With  the  exception  of  the  danger  of  being 
actually  shot  down,  all  the  evils  which  the 
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statute  was  intended  to  remedy  stUI  exist  la 
the  parade  in  which  the  defendant  took  part 
To  hold  that  such  a  weapon  Is  not  a  ''firearm," 
within  the  meaning  of  the  statut*.  would  bo 
to  give  too  narrow  and  strict  a  constniction  to 
its  words.  It  was  originally  a  firearm  'which 
was  effective  for  use.  The  fact  that  ft  was 
disabled  for  use  did  not  change  Its  name.  It 
was  for  the  court  to  determine  whether  the 
statute  included  the  weapon  which  was  xiro- 
duced  and  exhibited  at  the  trial,  and  his  in- 
struction to  the  Jury  that  it  was  a  ''firearm," 
within  the  meaning  of  the  statute,  was  rifrbc 
WiUiarM  v.  StaU,  6l  Ga.  417, 84  Am.  Rep.  108: 
AttooodY.  State,  t5S  Ala  508;  Bishop,  Statutory 
Crimes.  §  791. 

Verdict  of  guilty  to  stand. 


John  B.  WAT 

V. 

ABINQTON  MUTUAL  FIRE  INSURANCE 

COMPANY. 
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Damaffe  to  inaiired  propeHy  laiy  tbe 
bumiiiflr  of  soot  in  a  ehimnoy'  aocldeot- 

ally  ignited  by  the  burning  of  waste  paper  in  a 
stove  is  within  the  terms  of  a  policy  airainst  alt 
loss  or  damage  by  flre,~eapecUiUy  where  there 
was  ao  aooldental  obBtructlon  of  ttaeillleoolltril>• 
tttlDg  to  the  damage. 

(May  19,  ISQO.) 

EXCEPTIONS  hj  defendant  to  rulings  of 
the  Superior  Court  for  Suffolk  County 
made  durine  the  trial  of  an  action  to  recover 
for  a  loss  afleged  to  have  been  covered  by  de- 
fendant's policy  of  fire  insurance.     Oeerruied. 

Plaintiff  operated  a  tobacco  factory.  His 
foreman  emptied  into  the  stove  in  one  of  the 
rooms  the  contents  of  a  waste  basket,  intend- 
ing to  have  the  contents  consumed.  He  sub- 
sequently closed  the  drafts  of  the  stove  and 
locked  up  the  room  and  left.  An  hour  after- 
wards the  chimney  was  discovered  to  be  on 
fire,  and  when  the  door  was  opened  the  rooms 
were  found  to  be  filled  with  a  dense  smoke 
which  caused  the  damage  for  which  this  action 
was  brought.  An  examination  of  the  chimney 
disclosed  that  the  soot  in  it  had  become  ig- 
nited, and  the  heat  caused  accumulated  soot 
and  particles  of  mortar  to  fall  down  and  choke 
the  flue,  which  threw  the  smoke  into  the 
rooms. 

Further  facts  appear  in  the  opinion. 

Mr.  L.  S«  Dabney»  for  defendant: 

The  ignition  of  the  soot  in  the  chimney  was 
not  the  intended  or  probable  result  of  the  fire 
in  the  stove. 

Where  fire  is  employed  as  an  agent,  either 
for  the  ordinary  purposes  of  heating  a  build- 
ing, for  the  purposes  of  manufacture,  or  as  an 

Note.— On  the  question  what  losses  are  cov> 
ered  by  insuranoe  against  fire,  see  also  as  to  ex- 
plusione,  tioU  to  Heuer  v.  Northwestern  NaL 
Ids.  Co.  (111.)  19  L.  R.  A.  604;  and  also  as  to  the  prox- 
imate cause  of  loss  when  a  fire  causes  a  short  cir^ 
cult  and  starts  a  powerful  current  of  electricity, 
see  Lynn  Oas  Jb  K  OOb  v.  Meriden  F.  Ina.  Go,  (Mass.) 
80L.R.A.207. 
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instrument  of  art,  the  iDBurer  is  DOt  liable  for 
the  coDsequeDces  thereof,  so  long  as  the  fire 
itself  is  confined  within  the  limits  of  the  agen- 
-eles  employed,  as  from  the  effects  of  smoke  or 
heat  evolved  thereby  or  escaping  therefrom  from 
imDV  cause,  whether  intentional  or  accidental 

1  Wood,  Ins.  §  108,  p.  286;  2  Marshall,  Ins. 
M  ed.,  790;  Awiin  v.  Drew,  4  Campb.  860,  6 
Taunt.  486;  American  Toiring  Co.  v.  Oerman 
F.  Im.  Co.  74  Md.  26;  MiUaudon  v.  New  Or- 
-ieans  Ins,  Co.  4  La.  Ann.  16;  Scripture  v. 
LotDeU  Mut.  F.  In$.  Co.  10  Cush.  856,  67  Am. 
Dec.  111. 

Messrs.  Alfred  Hemenway  and  William 
S.  Preble*  for  appellee: 

The  contract  will  be  given  a  liberal  oon- 
«trurtion  in  favor  of  the  object  to  be  accom- 
plished, and  it  is  presumably  the  intention  of 
the  insurance  that  in  case  of  loss  protection 
«ba]l  be  given  to  the  full  extent  which  a  fair 
inlerpretation  will  permit 

Maj;.  Ins.  gg  174,  402,  and  cases. 

An  insurer  is  liable  for  damage  caused  by 
amoke  as  well  as  by  ignition  or  the  actual 
contact  of  the  fire  itself. 

Scripture  Y.  Lowell  Mut.  F  Ins.  Co.  10  Cush. 
356,  57  Am.  Dec.  111. 

6o  long  as  fire  is  the  proximate  cause  of  the 
loss  or  damage,  it  is  covered  by  such  a  policy. 
So,  insurance  companies  are  held  liable  for 
damage  caused  by  the  use  of  water  in  reason- 
able attempts  to  extinguish  the  fire. 

ZtftfM  V.  Springfield  If.  d  M.  Ins.  Co.  10  Gray, 
159;  Geisek  v.  Crescent  Mvt.  Ins.  Co.  19  La. 
Ann.  297;  WhiUhvrst  v.  FayetteviUe  Mut.  Ins. 
Co.  6  Jones,  L.  852. 

And  for  damage,  either  by  theft  or  other- 
*wise,  to  goods  during  their  removal  for  safety. 

WhiU  V.  HepuHie  Ins.  Co.  57  Me.  91,  2  Am. 
Rep.  22;  Wither^  v.  Maine  Ins.  Go.  49  Me. 
-200;  Case  v.  Hartford  F  Ins.  Co.  18  111.  676. 

And  for  damage  caused  by  explosion,  when 
4t  is  traceable  to  the  fire  as  its  cause. 

Scripture  v.  I/noeU  Mut.  F.  Ins.  Co.  supra; 
18  Alb.  L.  J.  426;  Renshaw  v.  Firemen's  Ins. 
-Co.  88  Mo.  App.  894. 

And  by  the  intentional  blowing  up  of  a 
f>ulldin^  to  prevent  the  spread  of  fire. 

City  F.  Ins.  Co.  Y.\Corlies,  21  Wend.  871;  New 
York  db  B.  Despatch  Exp.  Co.  v.  Tradnit  db  M. 
Jns.  Co.  152  Mass.  877,  42  Am.  Rep.  440;  Ijynn 
Gas  dt  E.  Co.  V.  Meriden  F.  Ins.  Co.  158  mss. 
4570,  20  L.  R.  A.  297;  Brady  v.  Northttest&rn 
Ins.  Co.  11  Mich.  425;  Eftnentrouty.  Qirard 
F.  db  M.  Ins.  Co.  (Minn.)  80  L.  R.  A.  846. 

Where  the  damage  is  caused  by  or  conse- 
•quent  upon  ignition  outside  of  the  proper  place 
for  the  fire,  where  it  flows  from  any  other 
process  of  combustion,  the  liability  of  the  in- 
surer for  such  damage  has  never  been  ques- 
tioned. 

American  Towing  Co.  v.  Oerman  F.  Ins.  Co. 
-74  Md.  25;  Bunyon,  Fire  Ins.  8d  ed.  85,  86. 

Knowlioa*  J.,  delivered  the  opinion  of  the 
•court: 

It  is  conceded  by  the  defendant  that  it  is  lia- 
ble for  damage  caused  by  smoke,  to  the  same 
•extent  as  if  the  damage  bad  been  caused  di- 
rectly by  the  fire  which  produced  the  smoke. 
The  question  before  us  is  whether  the  fire  in 
the  chimney  was  with  Id  the  contract  of  insur- 
ance made  by  the  defendant.    The  policy  pur- 


ports to  cover  all  loss  or  damage  by  fire,  but 
the  defendant  contends  that  in  all  such  con- 
tracts there  is  an  implied  exception  of  such 
fires  as  this,  from  which  the  plaintiff  suffered 
loss.  The  facts  are  not  in  dispute,  and  if  de- 
fendant's witness  had  been  permitted  to  testify 
as  an  expert,  or  if  the  jury  had  used  their  com- 
mon experience  and  common  knowledge  to  find 
the  facts  as  the  defendant's  counsel,  in  his 
opening,  contended  that  they  should  be  found, 
there  would  have  been  no  substantial  conflict 
between  the  statement  of  the  auditor  and  the 
facts  relied  upon  bv  the  defendant.  A  chim- 
ney is  not  intCDded  to  be  used  as  a  place  in 
which  to  kindle  fires,  or  to  have  fires  for  use 
or  enjoyment  in  connection  with  the  occupa- 
tion of  a  building.  It  is  intended  to  carry  off 
the  products  of  combustion.  One  of  the  prod- 
ucts of  combustion,  in  a  stove  or  fire  place 
connected  with  a  chimney,  is  soot,  which  wfll 
accumulate  more  or  less  hi  the  chimney,  and 
will  sometimes  take  fire  from  the  fiame  in  the 
stove  or  fireplace.  Chimneys  are  constructed 
with  a  view  to  guard  against  accidents  when 
such  fires  occur.  Occasional  fires  in  a  chim- 
ney, from  the  ignition  of  soot,  are  to  be  ex- 
pected. Such  fires  are  not  desired.  They  are 
not  maintained  for  any  useful  purpose.  In  a 
seose,  they  are  accidental;  for  they  are  not 
lighted  intentionally,  but  they  start,  from  time 
to  time,  without  human  agency,  when  a  large 
quantity  of  soot  has  accumulated,  and  the  cir- 
cumstances chance  to  be  favorable  to  ignition 
from  the  fire  which  is  maintained  in  the  place 
intended  for  it. 

The  defendant's  counsel  contends  that  the 
policy  was  not  intended  to  apply  to  a  fire 
which  is  lighted  and  maintained  for  the  ordi- 
nary purposes  for  which  fires  are  used  in  build- 
ings, and  which  is  confined  within  the  place 
that  is  fitted  for  such  fires.  He  areues  that  If 
a  stove  should  be  cracked  and  spoikd  by  a  fire 
kindled  in  it  to  warm  the  house,  or  if  a  fire  in 
a  fireplace  should  crack  the  mantel,  or  scorch 
valuable  furniture  left  too  near  it,  or  injure 
property  by  its  smoke,  which  the  chimney 
failed  to  carry  off.  or  if  a  lamp  should  throw 
off  soot  or  smoke  in  such  quantities  as  to  cause 
damage  to  property,  in  every  such  case,  if 
the  fire  burned  nothing  but  that  which  was  in- 
tended to  be  burned  for  a  useful  purpose  in 
connection  with  the  occupation  of  the  house, 
and  if  it  did  not  pass  beyond  the  limits  as- 
signed to  it,  the  insurance  compairy  would  not 
be  liable.  See  Austin  v.  Drew,  4  Campb.  860, 
Holt,  K.  P.  126,  6  Taunt.  486;  American 
Towing  Co.  v.  German  F.  Ins.  Co.  74  Md. 
25;  Scripture  v.  LoweU  Mut.  F.  Ins.  Co.  10 
Cush.  856,  57  Am.  Dec.  111.  We  are  not  dis- 
posed to  question  the  soundness  of  the  general 
principle  on  which  this  contention  is  founded, 
and  we  flnd  it  by  no  means  easy  to  determine 
whether  the  principle  should  be  extended  far 
enough  to  cover  an  occasional  flre  in  a  chim- 
ney, incidental  to  the  ordinarv  use  of  a  stove, 
or  whether  such  a  fire  should  be  held  to  be  one 
for  whose  unexpected  injurious  consequences 
an  insurance  company  should  be  liable.  We 
are  inclined  to  the  opinion  that  a  distinction 
should  be  made  between  a  fire  intentionally 
lighted  and  maintained  for  a  useful  purpose  in 
connection  with  the  occupation  of  a  building, 
and  a  fire  which  starts  from  such  a  fire,  with- 
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oat  human  agency,  In  a  place  where  fires  are 
De^er  lighted  nor  maintained,  although  such 
ignition  may  naturally  be  expected  to  occur 
occasionally,  as  an  incident  to  the  maintenance 
of  necessary  fires,  aod  although  the  place  where 
it  occurs  is  constructed  with  a  view  to  prevent 
damage  from  such  ignition.  A  fire  in  a  chim- 
ney should  be  considered  rather  a  hostile  fire 
than  a  friendly  fire;  and  as  such,  if  it  causes 
damage,  it  is  within  the  provisions  of  ordinary 
contracts  of  fire  insurance.  It  is  doubtless 
true  that  in  former  years,  in  some  parts  of  the 
country,  straw  and  other  combustible  ma- 
terials have  sometimes  been  put  in  chimneys, 
and  set  on  fire,  to  bum  out  the  soot.  But 
neither  at  the  trial  of  this  case  before  the  jury, 
Dor  in  the  argument  before  us,  was  there  any 
Buggeetion  that  such  a  practice  prevails,  or  has 
ever  prevailed,  in  Boston,  or  that  this  chim- 
ney was  constructed  with  a  view  to  kindling 
fires  in  it  for  such  a  purpose.  What  our  de- 
cision would  be  if  damage  was  done  by  smoke 
from  a  fire  in  a  chimney,  intentionally  kindled 
to  burn  out  the  soot,  it  is  unnecessary  now  to 
determine.  It  is  also  to  be  noted  that  there 
was  an  accidental  obstruction  of  the  flue,  by 
the  falling  of  the  plaster  lining  of  the  chimney, 
which,  in  some  aspects  of  the  case,  might  be 
deemed  an  important  fact  in  favor  of  the  plain- 
tiff's claim. 
Exceptions  overruled. 


PRINCE  et  al.  ^ 

CROCKER  et  al. 
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1  •  Jadieial  notice  may  be  taken  of  a  vote 

of  a  city  at  a  special  election,  acceptinflr  a  statute. 

8«   A  Tote  by  a  city  to  accept  a  statute 

for  the  coostruction  of  a  subway  under  its  streets 
is  virtually  a  vote  to  raise  or  to  pay  money, 
within  the  meaninfr  of  Pub.  Stat.  chap.  27«  8  1:29, 
io  ai«  to  irive  taxpayers  a  standing  to  contest  the 
legality  of  the  use  of  the  public  money  for  such 
purpose. 

8*  The  consent  of  the  city  council  is  not 
necessary  to  authorize  the  leflrislaturu  to  im- 
poBe  a  debt  upon  a  city  and  to  take  away  the  con- 
trol of  its  streets  to  some  extent  from  the 
city  ofBcers  by  constructinjr  a  subway  under  the 
streets,— especially  when  the  statute  is  accepted 
by  a  majority  of  the  voters  of  the  city. 

4*  The  building^  of  a  subway  under  the 
streets  of  a  city  for  the  carriage  of  such  pass- 
encrers  as  pay  the  regular  fare  on  a  street  railway 
to  which  it  will  be  leased  is  for  public  use  and 
within  the  constitutional  power  of  the  legislature 
to  order  or  sanction  taxation  for  it. 

5*   The  unconstitutionality  of  a  statute 

omitting  to  provide  for  compensation  for  prop- 
erty taJsen  or  Injured  is  not  a  ground  of  ot>- 
jection  to  any  person  except  those  whose  prop- 
erty is  affected  by  it. 
6*  The  combined  action  of  the  leg^isla- 
ture  in  passing  a  statute,  and  of  the  in- 


habitants of  a  city  in  acceptinflr  lt»  h  a 

sutBcieut  answer  to  an  objection  that  the  statute 
authorizes  the  use  of  public  grounds  witfaoot 
compensation,  in  the  coastraotkni  of  a  subway 
for  transportation  of  passengeia. 

7«  Consent  by  the  inhabitants  of  a  city 
to  a  particular  use  of  public  grounde 

may  constitute  a  waiver  of  the  provisiona  of  a 
statute  prohibiting  such  ow  even  if  that  oontti^ 
tutes  a  contract  between  the  state  and  tbe  city. 

8*  A  statutory  limitation  on  municipal 
indebtedness  may  be  changed  by  tbe  legisla- 
ture by  providing  for  additional  Indebtedoeaa 
for  a  specified  purpose. 

9«  Judicial  notice  is  taken  of  the  altuaUoD 
of  the  streets  and  squares  and  public  grounds  of 
Boston  in  determining  the  construction  of  a  stat- 
ute as  to  authorizing  an  entry  upon  tbe  Public 
Garden  in  building  a  subway  under  Stat.  18M, 
chap.  648. 

10.  The  rig^ht  to  enter  upon  the  Pnblie 
Garden  in  Boston  so  far  as  is  necessary  to  make 
a  suitable  connection  l)etween  surface  tracks  and 
the  subway  authorized  by  Stat.  1884,  chap.  518,  is 
Implied  from  tbe  right  given  to  make  such  con> 
nection  on  or  near  Boylston  street,  together  witb 
other  provisions  of  the  statute. 

11«  The  ri^ht  to  extend  a  subvray  upon 
the  Public  Garden  in  Boston  under  Stau 
1894,  chap.  548,  to  that  extent  modifies  Pub.  Stat, 
chap.  54, 9  18,  restricting  highways,  street  rail- 
wayst  etc.,  on  public  commons  or  parka. 

(June  16, 1898.) 

TJ  EPORT  by  the  Supreme  Judicial  Court  for 
Xt  Suffolk  County  for  tbe  opinion  of  the  full 
bench  after  sustaining  a  demurrer  to  a  bill 
filed  to  restrain  defendants  from  proceeding; 
to  construct  a  subway  under  the  streets  of 
Boston.    Dismissed. 

The  facts  are  stated  in  tbe  opinion. 

Messrs,  F.  A.  Brooks  and  John  D«  Bry* 
ant  for  complainants. 

Mr,  Solomon  Lincoln  for  the  Bostou 
Transit  Commission. 

Allen*  J.y  delivered  the  opinion  of  the 
court: 

The  general  complaint  of  the  plaintiffs,  as 
stated  in  their  bill,  is  that,  if  tbe  transit  com- 
missioners are  permitted  to  proceed  in  the  exe- 
cution of  the  enterprise  committed  to  them  by 
Stat.  1894,  chap.  548,  they  will  involve  the 
city  of  Boston  in  an  indebtedness  or  liabili^ 
of  many  millions  of  dollars  beyond  tbe  limit 
of  indebtedness  prescribed  by  tbe  laws  of  the 
commonwealth,  and  will  do  this  without  the 
authority  of  the  city  council  or  the  consent  of 
the  taxpaying  citizens;  and  also  that  this  stat- 
ute would  have  the  effect  to  deprive  the  city 
of  many  rights  and  privileges  belonging  to  its 
inhabitants,  and  especially  that  it  would  in- 
fringe rights  \7hich  relate  to  the  control  of  th& 
streets  and  highways  of  the  city  by  the  alder- 
men and  street  commissioners;  all  in  violation 
of  the  right  of  the  inhabitants  of  the  city  to 
govern  themBelves. 

It  is  provided  by  g  40  of  the  statute  that 


KoTB.— The  above  case  is  believed  to  be  entirely 
a  case  of  first  impreasion.  Other  cases  about  so- 
called  subways  have  related  to  mere  conduits  for 
electric  wires.  One  of  these  is  the  recent  Missouri 
«2  Ti.  R.  A. 


case  of  State,  St  Louis  U.  S.  Co.,  v.  Murphy» 
34  L.  R.  A.  309,  which  condemns  an  ordinance 
permlttluR  tbe  use  of  streets  for  an  electrical 
subway    of    a    private    corporation. 
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the  trftDslt  commission  shall  not  "take  any  land 
or  commence  the  construction  of  any  subway 
or  tunnel  until  this  act  sbail  be  accepted  by  a 
majority  of  tbe  voters  of  said  city  voting  at 
some  special  election  called  by  tbe  mavor," 
etc.  In  the  printed  copy  of  ihe  subway  legis- 
lation furnished  to  us  by  mutual  consent  of 
counsel  it  is  stated  tbat  this  act  was  accepted 
at  a  special  election  held  July  24, 1894.  There 
is  no  averment  in  tbe  bill  tbat  no  such  vote  of 
acceptance  had  been  passed,  and,  though  the 
briefs  on  both  sides  say  little  or  nothing  on 
this  point,  yet  it  is  implied  in  the  briefs  fur- 
nished by  one  of  the  counsel  for  the  plaintiffs 
(Mr.  Bryant)  tbat  there  had  been  such  an  ac- 
ceptance, and  it  is  then  contended  tbat  tbe  peo- 
ple at  the  polls  are  not  the  tribunal  to  deter- 
mine what  debts  shall  be  incurred  by  or  in  be- 
half of  the  city,  because,  by  a  law  which 
stands  unrepealed,  tbat  question  is  to  be  deter- 
mined by  both  braoches  of  the  city  govpin- 
ment,  and  a  two-thirds  vote  of  each  branch  is 
required  to  authorize  the  incurring  of  a  debt 
by  tbe  city.  As  tbe  fact  of  the  acceptance  of 
the  statute  has  significance  in  certain  aspects  of 
tbe  questions  presented,  we  will  state  at  tbe 
outset  tbat,  in  the  absence  of  any  averment  to 
tbe  contrary,  we  assume  that  such  a  vote  of 
acceptance  was  duly  passed.  This  is  a  fact  of 
which  the  court  should  take  Judicial  notice. 
Andrews  v.  K?iax  C<mniy  Supers,  70  111.  65; 
State  v.  Smfl,  69  Ind.  605;  Bauch  v.  Com,  78 
Pa.  490.  Moreover,  it  is  very  doubtful,  to  say 
the  least,  whether  the  plaintiffs,  as  tazpajlng 
inbabitauts,  have  any  standing  to  maintain  the 
bill  in  their  own  names,  except  upon  the  as- 
sumption that  tbe  vote  to  accept  the  statute  is 
virtually  a  vote  to  raise  or  to  pay  money,  within 
the  meaning  of  Pub.  Stat.  chap.  27,  g  129. 
In  this  commonwealth,  contrarv  to  what  has 
been  held  in  some  other  Jurisdictions,  a  suit 
like  tbe  present  kas  been  considered  not  to 
fall  within  the  general  jurisdiction  of  a  court 
of  equity.  BaMtoin  v.  Wilbraham,  140  Mass. 
459;  Steele  v.  Municipal  Signal  (Jo,  160  Mass. 
36;  Cnrlion  v.  Salem,  108  Mass.  141.  By 
Pub.  Stat.  chap.  27,  §  129,  when  a  town  votes 
to  raise  by  taxation  or  pledge  of  its  credit, 
or  to  pay  from  its  treasury,  any  money  for  a 
purpose  other  than  those  for  which  it  has  the 
legal  right  and  power,  it  may  be  restrained  by 
this  court  upon  the  suit  or  petition  of  not  less 
than  ten  taxable  inhabitants.  Tbe  case  of 
Prott  V.  Belmont,  6  Allen,  152,  was  brought 
under  Stat.  1847,  chap.  87,  which  was  like 
Pub.  Stat.  chap.  27.  §  129.  The  case  of  Tmoell 
V.  Boston,  111  Mass.  454,  15  Am.  Rep.  89,  was 
also  brought  under  the  similar  provision  found 
in  Gen.  Stat.  chap.  18,  g  79.  No  point  was 
there  made  that  under  tbe  statute  the  petition- 
ers bad  no  right  to  be  heard. 

It  is  contended,  however,  by  tbe  present  de- 
fendants that  the  plaintiffs  have  no  scaodiog 
to  maintain  this  bill,  but  in  favor  of  affording 
a  remedy  agaiost  a  use  of  public  money  which 
is  aupposeato  be  illegal  we  thick  a  somewhat 
liberal  construction  should  be  given,  and  that 
tbe  vote  to  accept  the  statute  is  sufllcient  to 
give  the  plaintiffs  a  standing  in  court  under 
Pub.  Slat.  chap.  27,  §  129. 

The  two  principal  grounds  upon  which  the 
plaintiffs  contend  that  Stat.  1894,  chap.  548, 
as  a  whole,  is  invalid,  are  that  it  imposes  a 
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heavy  debt  upon  the  city,  and  to  a  certain  ex- 
tent takes  away  from  tbe  city  the  control  of  its 
streets.    The  plaintiffs  deny  the  power  of  the 
legislature  to  do  either  of  these  things  without 
the  authority  of  tbe  city  council,  or  the  con- 
sent of  the  taxpaying  citizens  of  the  city.    It 
has,  however,  been  established    by   a  great 
weight  of  usage  and  authority  that  the  legisla- 
ture may  impose  such  a  duty  and  burden  upon 
towns  and  cities  without  their  own  consent. 
We  do  not  deem  it  necessary  to  go  into  an  ex- 
tended discussion  of  this  subject,  or  to  con- 
sider what  objects  may  be  so  special  or  local 
in  their  character  as  not  to  come  within  the 
ereneral  rule.    As  to  roads  of   all  kinds  and 
bridges  and  sewers  the  doctrine  is  well  estab- 
lished in  this  commonwealth  and  elsewhere 
that  the  legislature  majr  prescribe  what  shall 
be  done,  and  requires  cities  and  towns  to  bear 
tbe  expense  to  such  an  extent  and  in  such  pro- 
portions as  it  may  determine.    The  powers 
which  had  been  given  to  cities  and  towns  by 
tbe  legislature  by  special  or  by  general  laws 
are  in  no  sense  a  contract,  and  do  not  become 
vested  rights  as  against  the  legislature.     Cool- 
idge  Y.Brookline,  114  Mass.  592, 596,  597;  Aga- 
wam  V.  Hampden  County,  130  Mass.  528,  580; 
Be  Kingman,  158  Mas&  566,  578.  576.  12  L. 
R.  A.  417;  People  v.  Morrie,  13  Wend.  825; 
Sloan  V.  6tote,  8  Blackf.  861;  People,  McUan, 
V.  Flagg,  46  N.  Y.  401;  Philadefphia  v.  Field, 
58  Pa.  820;  Pumplireu  v.  Baltimore,  47  Md. 
145,  28  Am.    Rep.    446;    Dill.  Mun.    Corp. 
4th  ed.  gg  54,  78,  74.  881,  and  other   cases 
there  cited.    If  this   power  were   otherwise 
doubtful,  in  the  present  case  the  statute  under 
consideration  is  not  peremptory  and  absolute, 
but  it  remained  inoperative  until  accepted  by 
a  majority  of  the   voters  of  the  city.    The 
plaintiff's  contend  that  tbe  statute  is  to  become 
operative  without  the  authority  of  the  city 
council  or  tbe  consent  of  tbe  taxpaying  citi- 
zens;  but,  if  a  consent  were  necessarv.  we 
know  of  no  authority  or  legal  reason  for  re- 
auiring  any  other  consent  than  that  of  quali 
ned  voters.    In  Merrick  v.  Amherst,  12  Allen, 
500,  506,  the  court,  while  intimating  that  no 
consent  at  all  was  necessary,  said:  *'To  guard 
against  all  danger  of  mistake,  and  to  obtain 
the  highest  evidence  from  those  most  inter- 
ested that  the  imposition  of  the  tax  was  not 
unequal  or  disproportionate  to  the  expected 
benefits,  tbe  legislature  required  that  it  should 
not  be  laid  on  tbe  inhabitants  of  tbe  town,  un- 
less two  thirds  of  the  voters,  at  a  meeting  to 
be  called  for  tbe  purpose,  should  consent  to 
its  imposition. ''    The  instances  where  legisla- 
tures have  provided  that  towns  or  cities  or 
counties  might  or  should  bear  tbe  whole  or  a 
portion  of  the  expense  of  local  improvements 
in  case  tbe  qualified  voters  should  assent,  and 
not  otherwise,  are  numberless.    In  our  own 
statutes,  from  early  times,  such  legislation  has 
been  common.    In  the  Public  Statutes  now  in 
force  many  instances  are  found  enacting  that 
cities  and  towns  may  by  vote  accept  the  pro- 
visions of  certain  statutes,  and  thereupon  shall 
be   subject   to  certain    duties   and  burdens. 
There  have  been  many  special  laws  to  tbe  same 
effect.    It  cannot  be  necessary  to  cite  more 
than  a  few  illustrative  instances:   Pub.  Stat, 
chap.  27,  §g  10-18,  27,  29,  44,  65.  69,  74;  Id. 
chap.  28,  §§  8,  22,  28;  Id.  chap.  85,  %  4;  Id. 
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chap.  45.  g§  44,  62;  Id.  chap.  50,  8§  80,  22, 
25;  Id.  chap.  61.  §  10;  Id.  chap.  80.  $§  8-18. 
Bj  the  2d  AmendmeDt  to  the  ConstitutioD, 
city  goyernmeots  cannot  be  established  except 
T?ith  the  consent  and  on  the  application  of  a 
majority  of  the  inhabitants  of  the  town  pres- 
ent and  voting  thereon  at  a  meeting.  All  of 
the  cities  of  the  commonwealth  have  been  in- 
corporated under  this  amendment.  Lareom 
▼.  Olin,  160  Mass.  102.  104,  108.  When  the 
legislature  imposes  such  a  condition  in  order 
to  bind  a  city  or  town  or  county  to  assume  a 
particular  burden,  it  must  be  complied  with; 
but  an  assent  by  vote  will  give  full  effect  to 
the  statute,  and  the  city,  town,  or  county  will 
thereupon  become  bound.  Hampshire  bounty 
▼.  Franklin  County,  16  Mass.  76,  87,  00;  Stone 
V.  Charieetown,  114  Mass.  214;  Central  Bridge 
Corp.  V.  Loioell,  16  Gray,  106,  116;  8t  Joseph 
Twp,  V.  Eog^s,  88  U.  8. 16  Wall.  644. 662, 668, 
21  L.  ed.  828,  887.  888;  Enox  County  Comrs, 
V.  AspintoaU,  62  U.  S.  21  How.  689,  16  L.  ed. 
208;  Dill.  Mun.  Corp.  g§  619,  626.  644,  561- 
558,  and  cases  there  cited.  It  is  not  material 
that  the  work  is  not  put  in  charge  of  the  street 
commissioners  of  the  city.  The  legislature 
might  provide  for  doing  the  work  at  the  ex- 
pense of  the  city,  but  through  other  agents 
than  those  regularly  appoint^  by  the  city;  it 
might  impose  liability  on  the  city,  incur  the 
expense,  and  require  payment  by  the  city. 
The  acceptance  of  the  act  by  the  city  pre- 
cludes objection  on  this  score,  even  if  such 
objection  would  otherwise  have  been  open. 

The  foregoing  considerations  apply  to  the 
bridge  over  Charles  river,  provided  for  in  § 
80.  as  well  as  to  the  subway  itself. 

It  is  further  contended  that  taxation  can 
only  be  for  a  public  use;  that  the  term  "pub- 
lic use,"  in  reference  to  taxation,  has  a  more 
restricted  meaning  than  when  applied  to  the 
taking  of  land  by  eniinent  domain;  that  the 
subway  will  not  be  a  highway  or  open  and 
free  to  be  used  by  the  public  for  driving  or 
walking;  that,  when  finished,  the  statute  au- 
thorizes the  transit  commission  virtually  to 
grant  a  lease  of  it  to  any  street  railway  com- 
pany for  fifty  years;  and  that  the  use  of  the 
subwav  which  is  contemplated  is  not  a  public 
use.  'That  the  legislHture  can  authorize  a  city 
or  town  to  tax  its  inhabitants  only  for  public 
purposes  is  well  settled  and  familiar.  Opinion 
of  the  Justices,  155  Mass.  698.  601,  and  cases 
there  cited.  But  railroads  are  always  held  to 
be  built  for  public  use,  whether  the  right  to 
take  land  or  the  right  to  grant  pecuniary  aid 
to  them  is  considered.  The  legislature  of  t^is 
commonwealth  has  gtanted  aid  to  railroad  cor- 
porations from  its  own  treasury.  8ee  instances 
cited  in  Re  Kingman,  153  Mass.  670. 12  L.  R.  A. 
417.  It  has  also  in  a  number  of  instances  au- 
thorized cities  and  towns  to  furnish  such  aid 
by  subscribing  to  stock  or  otherwise.  For  illus- 
trations, see  Stat.  1852,  chap.  156;  Stat.  1856. 
chaps.  894, 895;  Stat  1860,  chaps.  84, 184;  Stat. 
1861,  chap.  98;  Stat.  1862,  chaps.  66.  78;  Stat. 
1868.  chaps.  96,  104,  106;  Stat.  1864,  chaps. 
11.  242,  246,  846,  249,  260.  Finally  such  mu- 
nicipal aid  was  authorized  by  general  laws. 
Stat.  1870,  chap.  826,  §  8;  Stat.  1874,  chap. 
872.  §  86;  Pub.  Stat.  chap.  112.  §  46.  The 
constitutionality  of  such  legislation  has  not 
beeu  brought  into  direct  controversy  before 
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this  court,  but  indirectly  it  has  been  recopoised. 
Kittredge  v.  Nortii  Brookfield,  138  Mass.  286: 
Com,  V.  WiUiamstown,  166  Mass.  70.  And 
elsewhere  it  has  been  established  by  such  a 
weight  of  judicial  authority  that  we 'regard  it 
as  settled.  OleoU  v.  Fond  du  Lae  County 
Supers.  83  U.  S.  16  Wall  678,  694-696.  21  L, 
ed.  882,  888;  Chicago,  B.  A  Q.  B.  Co.  ▼.  Otoe 
County,  88  U.  S.  16  Wall.  667.  21  L.  ed.  375; 
Pine  Orove  Ttop.  v.  TaleoU,  86  U.  8.  19  Wall 
666,  22  L.  ed.  227;  Dill.  Mun.  Corp.  4Ui  ed. 
^§  168-158,  608.  The  building  of  the  sulh 
way  for  the  carriage  of  such  passengers  as  pay 
the  regular  fare  is  therefore  for  a  public  use, 
and  it  is  within  the  constitutional  power  of  the 
legislature  to  order  or  sanction  taxation  for  iL 

The  plaintiffs  also  contended  that  the  stalutt 
is  in  violation  of  the  14th  Amendment  to  the 
Constitution  of  the  United  States.  This  ob- 
jection is  not  dwelt  upon  in  argument,  and  It 
is  enough  to  say  that  we  think  it  is  unfounded. 

The  plaintiffs  further  contended  that  the  slat-, 
ute  is  unconstitutional  because  it  omits  to  pro- 
vide for  compensation  for  property  taken  or 
injured,  and  especially  for  taking  pan  of  the 
Common  and  Public  Garden.  But  the  plain- 
tiffs cannot  be  heard  to  object  to  the  constitu- 
tionality of  the  statute  on  grounds  which  only 
affect  others  than  themselves.  Ilingham  A  Q. 
B.  ds  Tump.  Corp.  v.  Mrfolk  County,  6  Allfn, 
858;  Daris  v.  Hampshire  County  Comrs.  153 
Mass.  218,  228,  11  L.  R  A.  760.  So  far  as 
other  private  owners  are  concerned,  the  plain- 
tiffs do  not  represent  them,  and  have.no  stand- 
ing to  be  heard  in  their  behalf. 

In  respect  to  the  matter  of  providing  com- 
pensation, the  stress  of  the  argument  of  the 
plaintiffs  rests  on  the  contention  that  there  is 
no  provision  for  compensation  for  so  much  of 
the  Common  and  Public  Garden  as  may  be 
taken.  It  is  urged  that  these  were  dedicated 
to  the  use  and  enjoyment  of  the  inhabitants 
of  the  town  long  before  the  city  charter  was 
granted,  and  that  they  are  held  by  the  city  in 
trust  to  secure  and  promote  such  use;  that  the 
city,  as  trustee  for  these  purposes,  is  eniiiied 
to  compensation  if  any  part  of  either  is  taken; 
and  that  the  fact  that  the  city  is  the  party  to 
pay,  as  well  as  to  receive,  does  not  affect  this 
argument,  because  the  city  acts  in  two  differ- 
ent capacities.  If  we  assume  that  the  plain- 
tiffs are  entitled  to  be  heard  on  this  branch  of 
the  argument,  it  is  well  settled  that  the  land 
already  appropriated  to  one  public  use  may  be 
taken  by  authority  or  direction  of  the  lecfisla- 
ture  for  another  public  use.  Old  Coitrnp  B. 
Co.  V.  Framingham  Water  Co.  158  Mass.  561. 
18  L.  R  A.  882.  We  do  not  need  to  go  inio 
any  nice  consideration  of  the  precise  capacity, 
interest,  or  duty  of  the  city  on  caring  for  the 
Common  and  Public  Grarden.  because  both  tba 
legislature  and  the  city  have  consented  to  such 
new  use  of  both  as  may  be  included  within  the 
terms  of  the  statute.  If  the  right  to  iheir  use 
is  in  the  inhabitants  of  the  city,  their  vote  ac- 
cepting the  act  binds  them.  If  it  Is  In  the 
public  at  large,  as  distinguished  from  the  in- 
habitants of  the  city,  the  interests  of  the  pub- 
lic are  under  the  protection  of  the  legislature. 
The  plaintiffs  in  their  capacity  of  taxpaying 
citizens  of  Boston,  or  as  voters,  or  as  a  consti- 
tuted part  of  the  public  at  large,  can  assert  no 
right  to  the  continued  use  of  the  Common  or 
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of  the  Public  Garden  as  public  parks,  or  to 
have  coiD]1eDsatioD  paid  for  the  surrender  of 
such  use,  against  the  combined  action  of  the 
legislature  in  passing  the  statute  and  of  the  in- 
habitants of  the  city  in  accepting  it  Brooklyn 
JPark  Comn.  ▼.  ArmMtrong,  45  N.  Y.  284, 6  Am. 
Rep.  70;  Dill.  Mun.  Corp.  4th  ed.  g$  598,  650- 
65 la,  notes,  and  cases  there  cited.  IJcder  these 
circumstances  we  need  not  pursue  the  questions 
relating  to  the  title  to  and  interest  of  the  pub- 
lic in  public  parks, — questions  somewhat  dia- 
coased  in  Abbott  ▼.  Cottage  City,  148  Mass.  521, 
68  Am.  Rep.  148,  and  Atty.  Qen.  v.  Abbott, 
154  Mass.  828,  18  L.  R  A.  251. 

It  is  also  contended  by  the  plaintiffs  that  if 
Stat.  18iM,  chap.  548,  bean  such  a  construc- 
tion as  to  allow  Uie  transit  commission  to  enter 
the  Public  (harden  with  the  subway  the  stat- 
ute is  unconstitutional,  because  it  impairs  the 
obligation  of  a  contract  between  the  common- 
wealth and  the  city.  This  supposed  contract 
is  found  in  Stat.  1859,  chap.  210,  §  8,  which 
provided  that  the  commissioners  on  the  Back 
Bay  should  fill  up  and  complete  at  the  expense 
of  the  commonwealth  so  much  of  Arlington 
street  as  remained  to  be  completed,  and  the 
atrip  of  land  easterly  of  said  street  which  had 
theretofore  been  released  by  the  common- 
wealth to  the  city;  and,  further,  that  **no 
building  shall  hereafter  be  erected  between 
Arlington  and  Charles  streets,  except  such  as 
are  expedient  for  horticultural  purposes."  It 
Is  argued  that  this  is  a  contract  that  the  com- 
monwealth would  not  erect  a  building  there, 
and  that  the  subway  as  constructed  is  a  build- 
ing, and,  if  it  is  authorized  by  Stat.  1894, 
chap.  648,  then  that  the  statute  is  a  violation 
of  said  contract.  The  short  answer  to  this 
argument  is  that  the  inhabitants  of  the  city 
have  accepted  Stat.  1894,  chap.  548,  and  so 
have  consented  to  whatever  is  contained 
therein.  Contracts  may  be  waived  by  the  par- 
ties to  them.  If  this  was  a  contract,  the  city 
was  a  party  to  it,  and  might  waive  it 

The  plaintiffs  also  contend  that  the  statute  is 
invalid  because  work  to  be  done  under  it  will 
increase  the  debt  of  the  city  much  beyond  the 
limit  of  municipal  indebtedness  fixed  by  Stat 
1886,  chap.  178,  §  2.  But  the  same  authority 
which  fixed  that  limit  may  change  it,  and 
§  17,  which  requires  the  treasurer  of  the 
city  to  issue  bonds,  also  provides  that  this  debt 
shall  not  be  included  in  determining  the  limit 
of  indebtedness.  Similar  exceptions  have  been 
very  numerous  in  the  leirislation  of  the  last  ten 

Sears.  See  Blue  Book  for  1895,  p.  806.  There 
\  no  averment  in  the  bill  that  the  limit  of  in- 
debtedness as  thus  extended  will  be  exceeded 
by  the  i»sue  of  the  bonds  provided  for  by  Stat 
1894,  cbap.  648. 

It  is  also  argued  by  the  plaintiffs  that  the 
stattite  does  not  authorize  any  entry  upon 
the  Public  Garden;  that,  at  any  rate  it  does  not 
authorize  the  erection  of  a  building  thereon; 
and  that  the  subway,  as  constructed  there,  is  a 
building,  which  is  in  violation  of  Pub.  Stat. 
chap.  54,  g§  16,  17.  In  determining  whether 
an  entry  upon  the  public  garden  is  authorized, 
the  court  will  take  notice  of  the  situation  of 
the  streets  and  squares  and  public  grounds. 
The  Boylston  street  mall  upon  the  southerly 
side  of  the  common  extends  westerly  along  the 
line  of  Boylston  street  from  Tremcot  street  to 
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Charles  street,  which  last  named  street  separ- 
ates the  Common  from  the  Public  Garden;  aud 
Park  Square  is  a  place  open  for  travel  south 
of  Boylston  street,  and  boundiog  thereon,  and 
is  in  part  opposite   to  the  southerly  end  of 
Charles  street,  where  it  joins  Boylston  street 
at  right  angles.    Columbus  avenue  opens  into 
Park  Square  from  the  southwest    Si  at.  1894, 
chap.  648,  §  25,  authorizes  the  transit  commis- 
sion to  construct  a  subway  or  subways  of  suf- 
ficient size  for  four  railway  tracks,  with  ap- 
proaches, entrances,  sidings,  stations,  and  con- 
nections therefor,  and  for  the  running  of  rail- 
way cars  thereon  through  and  under  Tremont 
street  and  the  adjoining  mall  of  Boston  Com- 
mon, eta    Section  27  authorizes  the  commis- 
sion also  to  "construct  subways  to  be  used  for 
the  same  purposes  as  said  other  sabwavs,  but 
which  may  be  made  of  sufficient  width  for  two 
tracks  only,  as  follows:    From  Tremont  street 
through  and  under  Boylston  street  and  the  ad- 
joining mall  of  Boston  Common,  ox  other  pub- 
lic or  private  lands  adjoining  said  street,  to  a 
point  on  or  near  Boylston  street  where  a  suit- 
able  connection  with  surface  tracks  may  be 
made;  from  Boylston  street  through  and  under 
Park  Square  and  Columbus  avenue  or  other 
lands  adjoining  said  square  and  avenue,  to  a 
point  on  or  near  Columbus  avenue  where  a 
suitable  connection  with  surface  tracks  mav 
be  made;  and  from  Tremont  street  through 
and  under  Park  street,"  etc.    Section  29  pro- 
vides that  "said  commission  may  locate  and 
construct  said  auhways,  tunnels,  approaches, 
tracks,  sidings,  stations,  entrances,  and  connec- 
tions  where   it  deems  best  within  the  limits 
aforesaid,  .  .  .    but  shall  not  permanently  oc- 
cupy above  the  surface  of  the  ground  for  any 
purpose  anv  part  of  said  Common,  except  so 
much  of  the  Tremont  and    Boylston  street 
malls  as  may  be  necessary  for  stairways  to 
stations  and  coverings  therefor."    Section  85 
provides  that  "said  commission  may,  on  or  be- 
fore the  completion  of  such  subways  and  tun- 
nels, grant  locations  for  tracks  .    .    .    shall 
order  all  surface  tracks  to  be  removed  .  .  . 
from  Boylston  street  between  Park  Square  and 
Tremont  street"    By  Stat  1895,  chap.  440, 
§  8,  it  is  provided  that  "no  portion  of  the  Com- 
mon, with  the  exception  of  the  malls  on  Boyl- 
ston and  Tremont  streets  shall  be  permanently 
occupied  above  the  surface  of  the  ground  for 
any  of  the  purposes  of  the  subway,  except  so 
far  as  necessary  for  the  suitable  ventilation 
thereof,  and  no  portion  of  said  malls  shall  be 
permanently  occupied  above  the  surface  of  the 
ground  except  so  far  as  necessary  for  suit- 
able ventilation,  and  for  shelter  and  other  ac- 
commodations  at   the   station  entrances  and 
exits."    Having  reference  to  the  locality,  it 
thus   appears  that  it  was   probably  conte'm- 
plated  that  the  subway  should  remain  below 
the  surface  of  the  ground  in  Park  Square,  and 
on  the  Common  at  the  corner  of  Boylston  and 
Charles  streets;  that  is,  that  in  going  west  from 
TremoDt  street  it  should  be  underground  till 
after  leaving  the  Common,  and  that  it  should 
be  built  thUDugh  and  under  Boylston  street 
and  the  adjoiniDg  mall  of  Boston  Common,  or 
other  public  or  private  lands  adjoining  said 
street,  to  a  point  on  or  near  Boylston  street 
where    a    suitable   connection    with   surface 
tracks   might  be  made.     Since  a  connection 


614 


1LLUACHU8BTT8  SUPBSICB  JUDICIAL  COUBT. 


Jjnm, 


with  surface  tracks  is  to  be  made  on  or  near 
BoylstoD  street,  and  since  no  sach  connection 
can  be  made  east  of  Charles  street  without 
getting  above  ground,  a  right  is  implied  to 
emerge  from  underground  west  of  Charles 
street^  and  to  continue  the  subway  for  that 
purpose  as  far  as  is  necessary  in  order  to  make 
a  suitable  connection  with  surface  tracks,  but 
DO  further;  and,  so  far  as  is  necessary  for  that 

eurpose,  to  enter  upon  the  Public  Gkirden.  that 
eing  public  ground  adjoining  Boy Iston  street 
The  plaintiffs  do  not  aver  that  the  present  con- 
struction of  the  subway  extends  furUier  upon 
the  Public  Garden  than  is  necessary  in  onier 
to  emerge  from  underground  immediately 
west  of  Charles  street,  and  to  make  a  suitable 
connection  with  surface  tracks  at  a  point  as 
near  as  is  practicable.  If  the  fact  is  so,  it 
should  have  been  averred.  It  was  stated  in 
the  argument  for  the  plaintiffs  that  it  had  been 
agreed  by  counsel  that  the  bill  should  not  be 
treated  as  averring  an  intention  to  go  further 
west  on  the  Public  Garden  than  the  subway  is 
now  built,  and  the  defendants  had  disclaimed 
anv  intention  of  doing  so. 

It  is  further  argu^  for  the  plaintiffs  that 
the  subway  as  constructed  on  the  Public 
Garden  is  a  building,  and  that  it  is  in  viola- 
tion of  the  provision  of  Pub.  Stat.  chap. 
64,  §  16.  that  *'no  building  exceeding  600 
square  feet  in  area  upon  the  ground  shall  be 
erected  in  or  upon  a  common  or  park  dedi- 
cated to  the  use  of  the  public  without  leave 
of  the  general  court."  The  manner  of  the 
construction  of  the  subway  is  set  forth,  and 
it  is  averred  that  it  is  a  building;  but  it  is 
Dot  averred  in  the  bill,  nor  was  it  suggested  in 
the  arguments,  that  the  subway  as  built  is  un- 
Decessary  or  unsuitable  or  unreasonable  in  its 
form  or  structure,  if  a  subway  was  to  be  built 
at  all.  The  permission  of  the  legislature  to 
build  a  subwav  such  as  is  adapted  for  the  uses 
and  purposes  described  in  §  25  of  the  Statutes 
of  1894  by  implication  authorizes  such  a  struc- 
ture as  is  necessary  and  reasonable  for  those 
purposes,  and,  in  the  absence  of  any  averment 
to  the  contrary,  we  must  assume  the  present 
structure  to  be  within  this  implied  authority, 
and  therefore,  if  the  subway  is  a  building,  tne 
leave  of  the  general  court  which  is  required 
by  Pub.  Stat.  chap.  64,  §  16,  is  given  by  the 
giving  of  authority  to  enter  with  the  subway 
upon  the  Public  Garden  for  a  short  distance 
west  of  Charles  street. 

The  suggestion  is  also  made  that  the  build- 
ing of  the  subway  in  the  Public  Garden  is  in 
violation  of  Pub.  Stat  chap.  64,  §  18,  provid- 
ing that  *'no  highway,  town  way,  street,  turn- 
pike, canal  railroad,  or  street  railway  shall  be 
laid  .out  or  constructed  over  a  common  or 
park  dedicated  to  the  use  of  the  public,  or  ap- 
propriated to  such  use  without  interruption 
lor  the  period  of  twenty  years  .  .  .  unless 
with  the  consent  of  the  inhabitants  of  the  city 
or  town,  after  public  notice,  given  in  the  man- 
ner provided  in  cases  of  the  location  and  alter- 
ation of  highways."  But  the  legislature 
might,  and  by  Stat  1894,  chap.  '  648,  did, 
authorisse  the  subway  to  extend  upon  the  Pub- 
lic Garden  as  above  explained;  and  in  g  40 
it  was  provided  that  the  transit  commission 
should  not  begin  work  until  the  act  should  be 
accepted  by  a  majority  of  the  voters  of  the 
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city.  This  legislation  was  a  substitute,  so  fSar 
as  the  subway  on  the  Common  and  Public 
Garden  is  concerned,  for  Pub.  Stat  chap.  54, 
g  18,  and  the  acceptance  of  the  statute  fur- 
nished all  the  consent  on  the  part  of  the  inhab- 
itants that  is  necessary. 

According   to   the  terms  of  the  report,  the 
entry  must  be,  HUdismiisetU 

Field,  Ch.  J.: 

I  concur  with  the  opinion  of  the  court,  ex- 
cept that  I  think  it  was  not  the  intention  of 
Stat  1894,  chap.  548,  and  of  Stat  1895.  chap. 
440,  that  any  part  of  the  subways  should  be 
constructed  in  the  Public  Garden.    The  use 
to  be  made  of  Boston  Common  in   the   con- 
struction of  the  subways  is  very  carefully  pro- 
vided for  in  §  29  of  the  Statute  of  1894,  and 
in  g  8  of  the  Statute  of  1895,  but  not  a  word 
is  said  concerning  the  Public  Garden  In  either 
statute.    Considering  the  very  careful  provi- 
sioQS  made  in  the  statutes  concerning  the  use 
of  the  Common  for  subways,  it  is  improbable 
that   the   legislature  would  not   have   made 
equally  careful  provisions  concerning  the  use 
of  the  Garden  if  it  had  supposed  that  the  com- 
missioners could  use  the  Garden  for  the  pur- 
poses of  the  subways,  or  could   construct  a 
subway  in  or  under  it    I  think  that  the  inten- 
tion of  the  legislature  was  that  the  connection 
of  the  subway  with  the  surface  tracks  of  the 
railway  on  Boy  Iston  street  should  be  made  at 
or  near  the  comer  of  the  Common  bounded  by 
Charles  and  Boylston  streets,  and  that  the  in- 
cline of  the  subway  for  these  tracks  should 
begin  there.    By  §  25  of  the  Statute  of  1894  the 
principal  subway  waa  to  begin  at  '*a  point  or 
points  within  1,000  feet  of  the  Junction  of 
Tremont  street  and  Shawmut  avenue,"  and 
was  to  continue  * 'through  and  under  Tremont 
street  and  the  adjoining  mall  of  Boston  Com- 
mon or  other  public  or  private  lands  adjoining 
or  near  said  street"  to  Soollay's  Square,  etc. 
By  §  27.  Id.,  subways  to  be  connected  with 
the  principal  subway  might  be  constructed  for 
the  use  of  the  cars  which  run  along  Columbus 
avenue  through  Park  Square  and  along  lioyl- 
ston  street    At  the  time  of  the  passage  of  these 
statutes,  at  the  Junction  of  Charles  and  Boyl- 
ston streets  and  Park  Square  the  surface  tracks 
of  the  railways  were  connected  with  one  an- 
other.   No  provision  was  made  by  the  statutes 
whereby  the  surface  tracks  on  Charles  street 
should  be  connected  with  the  subways,  but 
provision  was  made  whereby  the  surface  tracks 
on  Columbus  avenue  and  on  Boylston  street 
might  be  so  connected.    The  provision  for  the 
Boylston  street  tracks  Is  that  a  subway  may 
be  constructed  "from  Tremont  street  through 
and  under  Boylston  street  and  the  adioining 
mall  of  Boston  Common  or  other  public  or 
private  lands  adjoining  said  street  to  a  point  on 
or  near  Boylston  street  where  a  suitable  con- 
nection with  surface  tracks  may  be  made." 
The  provision  for  the  Columbus  avenue  tracks 
is  that  a  subway  may  be  constructed  "from 
Boylston    street   through   and    under   Park 
Square  and  Columbus  avenue  or  other  lands 
adjoining  said  square  and  avenue  to  a  point  on 
or  near  Columbus  avenue  where  a   auitable 
connection  with  surface  tracks  may  be  made.** 
The  subsidiary  subways  must  unite  with  the 
principal   subway  at  or  near  the  corner  of 
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Hojiston  and  Tremont  streets.  The  Columbus 
aveDue  subway,  if  one  is  built,  must  unite 
'With  the  subway  in  Boylston  street  or  the  ad- 
Joining  mall  of  Boston  Common  at  or  near  the 
ionction  of  Park  Square  and  Boylston  street. 
1  see  no  authority  in  the  statutes  for  carrying 
the  subway  in  Boylston  street  or  the  adjoining 
mall  of  Boston  (jommon  beyond  the  Junction 
of  Park  Square  and  Boylston  street,  or  beyond 
the  limits  of  the  adjoining  mall  on  the  Com- 
mon. 

The  report  of  the  presiding  Justice  states 
that  *'on  the  admission  of  the  plaintiffs  that 
they  did  not  rely  on  the  allegations  in  the  bill 
as   to  extending  the  subway  from  opposite 
Church  street  to  Arlington  street,  in  view  of 
the  statement  which  was  made  by  the  respond- 
ents that  there  was  no  intention  on  their  part 
to  do  so,  I  sustained  the  demurrer,"  etc.    The 
work  actually  done  bv  the  commissioners  in 
the  Public  GMurden  perhaps  indicated  an  inten- 
tion on  their  part,  not  of  reaching  the  surface 
Cracks  on  Boylston  street  by  the  nearest  practi- 
cable approach  to  the  subway  as  it  was  built 
under  Charles  street,  but  of  deflecting  the  sur- 
face tracks  on  Boylston  street  at  its  Junction 
with  Arlington  street  to  the  southwesterly  side 
of  the  tiarden,  and  of  laying  tracks  over  the 
surface  of  the  Garden  until  they  reached  the 
incline  of  the  subway  in    the   Garden.    But 
auch  intention,  if  it  ever  existed,  it  seems  has 
heen  abandoned.    The  opinion  of  the  court 
lusiiflea  the  construction  of  the  subway  in  the 
Public  Garden  on  the  ground  that  it  was  nec- 
essary in  order  to  comply  with  the  provisions  of 
§29  of  the  Slstutes  of  1894,  and  g  8  of  the 
tatutes  of  1895,   to  the  effect  that  no  part 
"aboye  the  surface"  of  the  Common  should  be 
•occupied  by  railway  tracks,  or  for  any  other 
purpose   than   for  suitable    ventilation,    for 
shelter  and  stairways  to  stations,  and  for  coy- 
-erings  therefor,  and  not  on  the  ground  that 
authority  was  giyen  by  the  statutes  to  the  com- 
missioners to  use  the  Garden  in  any  such  man- 
ner as  tbev  saw  fit  for  the  purpose  of  construct- 
ing the  subways.    Without  laying  much  stress 
upon  the  employment  of  the  word  "tunnel," 
in  the  statutes,  as  distinguished  from    "sub- 
'way,"  the  use  of  an  incline  beneath  the  sur- 
-f ace  of  the  ground  for  tracks  to  reach  a  sub- 
'way  or  tunnel  is  not,  I  thick,  an  occupation 
"above  the  surface,"  within  the  meaning  of 
the  provisions  of  the  statutes  which  haye  been 
cited.    An  incline  is  a  necessary  part  of  the 
subway,  and  is  to  be  included  within  the  limits 
of  the  subway.    The  phrase,  "other  public  or 
private  lands  adjoining  said  street,"  found  in 
^  27  of  ths  Statutes  of  1894,  is  found  in  other 
•sections  of  the  statute,  and  cannot  be  held  to 
•extend  the  termini  of  the  subways  as  fixed  by 
other  provisions  of  the  statutes.    The  phrase 
means  that  within  the  authorized  termini  the 
commissioners  may  construct  the  subways  in 
the  directions  indicated  through    the   land, 
whether  the  land  be  public  or  private.    I  do 
not  disseotfrom  the  result  reached  by  the  court, 
because   the  subway  had  been  substantially 
constructed  in  the  Public  Garden  without  any 
objection,  so  far  as  appears,  on  the  part  either 
of  the  commonwealth  or  of  the  city  of  Bos- 
ton; and  I  should  not  feel  Justified,  under  such 
-circumstances,  in  attemplineto  undo  the  work 
there  done  because  I  differed  in  opinion  with 
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the  commisdonerB  upon  the  construction  to  bt 
given  to  the  statutes,  unless  the  construction 
acted  on  by  them  seemed  to  me  impossible; 
but  my  opinion  is  Uiat  the  statutes  were  not 
intended  to  authorize  such  a  use  as  they  hays 
made  of  the  Public  Garden. 
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1.  A  mortf^a^ee  Is  entitled  to  reeorer 
in  his  own  name  to  the  extent  of  his  Inter- 
est on  a  poUoy  of  Insurance  payable  to  him  aa 
his  Interest  may  appear,  where  the  mortffaflror  fa 
by  the  mortffage  required  to  insure  the  property 
for  the  mort(Bra^ee*s  benefit. 

8«  The  interest  of  a  morti^afl^ee  in  » 
policy  payable  to  him  as  his  interest 
may  appear,  does  not  exteud  to  a  subsequent 
moTtgSLge  executed  by  the  wife  of  the  insured 
who  had  in  the  meantime  obtained  a  coDvey- 
anoe  of  the  property  and  In  which  the  husband  ia 
not  named  In  the  granting  clause,  although  he 
joins  In  the  instrument  to  release  any  .marital 
rights  he  may  have. 

(Ma728.188SJ 

Ty  EPORT  by  the  Superior  Court  for  Hamp- 
Xt  den  County  for  the  opinion  of  the  Supreme 
Judicial  Court  of  an  action  brought  to*ecoyer 
the  amount  alleged  to  be  due  on  a  policy  of 
fire  insurance.    Judgment  for  plaintiff. 

The  facts  are  stated  in  the  opinion. 

Mr.  Stephen  S.  TafI*  for  plaintiif : 

The  right  of  the  mortgagee  to  recoyer  de- 
pends upon  the  condition  of  affairs  and  the  sit- 
uation of  the  parties  at  the  time  of  the  loss,  and 
not  at  the  time  of  the  issuing  of  thepolicy. 

Harrington  y.  FiUsKtmrg  MuL  K  Int,  Co, 
134  Mass.  126. 

The  mortgagee  can  maintain  the  suit  in  his 
own  name. 

Foote  ▼.  Hartford  F.  Ins.  Co.  119  Mass.  269; 
Harrington  y.  Pitttburg  Mut.  F.  Ins.  Co.  supra; 
Haley  V.  Mnnufadurertf  F.  A  M.  Ins.  Co.  120 
Mass.  292:  City  Five  Cents  8av.  Bank  v.  Penn- 
svlvania  F.  Ins.  Go.  122  Mass.  166;  Wheeler  y. 
Watertoion  F.  Ins.  Co.  181  Mass.  1. 

Messrs.  Robinson  A  Robinson*  for  de- 
fendant: 

The  plaintiff  baa  no  right  to  reco7er  in  hit 
own  name  and  in  the  form  of  its  action.  There 
was  no  privity  of  contract  between  these  par- 
lies. No  consideration  moved  from  the  plain- 
tiff to  the  defendant,  The  contract  was  be- 
tween the  assured  and  the  defendant. 

MeUen  v.  Whipple,  1  Gray,  817;  Exchange 
Bank  v.  Riee,  107  Mass.  87.  9  Am.  Rep.  1; 
Rogers  v.  Union  Stone  Co.  180  Mass.  681,  89 
Am.  Rep.  478;  Locke  v.  Homer,  181  Mass  107, 
41  Am.  Kep.  199;  Aigenr.  Boston  db  M.  Rail- 
road, 182  Mass.  428;  Morrill  y.  fMne,  186  Mass. 
98;  Saunders  v.  Saunders,  154  Mass.  887; 
Borden  v.  Boardman^  167  Mass.  410. 

KOTS.— For  rtirhtof  a  mortgagee  to  the  benefit 
of  Insuraooe  taken  in  the  mortgagor's  name, 
note  to  Chlpman  y.  Carroll  (Kan.)  26 1*  B.  A.  806w 
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If  the  debt  to  tbe  mortf^agee  were  less  tban 
the  amount  of  insurance,  tben  tbe  defendant  is 
BOt  to  be  subjected  to  two  suits. 

Or  if  tbere  were  two  or  more  independent 
mortgagees,  certainly  each  of  them  as  well  as 
tbe  assured  should  not  have  the  right  to  sepa- 
rate  actions 

2  Wood,  Fire  Ins.  1124;  Hartford  F,  In$, 
Co.  y.  Davenport^  87  Mich.  609. 

If  above  tbe  mortgage  claim  tbere  was  a  sur- 
plus of  insurance  money  tbe  mortgagee  might 
recover  in  the  name  of  tbe  assur^  his  whole 
claim,  while  the  assured  might  not  have  any 
right  to  such  surplus. 

City  Five  Certts  8av.  Bank  v.  Penneyltania 
F,  Ins.  Co.  122  Mass.  165. 

The  promise  was  to  pay  Calkins. 

Pierce  ▼.  Charter  Oak  L.  Ins.  Co,  188  Mass. 
161. 

Plaintiff  can  recover  only  In  the  name  of  the 
assured. 

Flpnn  ▼.  Nort?i  American  L,  Ins.  Co,  115 
Mass.  449;  Rindge  ▼.  New  England  Mut, 
Aid  8oc,  146  Mass.  289;  New  England  Dredg- 
ina  Co.  y.  Boekport  Granite  Co.  149  Mass.  881; 
Fiynn  v.  Massackueeits  Ben,  Aseo,  152  Mass. 
289;  Saunders  v.  Saunders.  154  Mass.  887; 
Nims  Y.  Ford,  169  Mass.  575;  McCarthy  v. 
Metropolitan  L,  Ins,  Co.  162  Mass.  254. 

The  office  of  tbe  habendum  is  to  fix  the  na- 
ture and  extent  of  the  title  conveyed;  it  may 
define,  enlarge,  or  diminish  tbe  estate  granted. 

Pfatt  v.  Sanger,  4  Gray,  84;  2  Washb. 
Real  Prop.  2d  ed.  688. 

If  James  W.  owned  tbe  property,  tben  the 
plaintiff  bad  no  valid  interest  in  it  so  far  as  the 
second  mortgage  is  concerned,  and  can  only 
recover  at  most  on  tbe  first  note. 

In  case  Lucia  £.  became  the  owner  tben  the 
defendant  was  not  made  liable  for  the  second 
note  collaterally  and  contingently  to  the  plain- 
tiff because  the  defendant  had  no  notice  or 
knowledge  that  any  transfer  of  title  to  the 
mortgage  property  had  been  made  or  at- 
tempted or  that  tbe  said  mortgage  bv  Lucia  E. 
bad  been  made  and  the  defendant  did  not  con- 
sent thereto. 

At  most  tbe  plaintiff  ceuld  have  against  tbe 
defendant  under  tbe  policy  and  under  the  di- 
rection written  on  the  policy  at  the  date  of  tbe 
policy  only  security  for  tbe  mortgage  debt 
tben,  that  is,  at  the  date  of  tbe  policy  existing. 

City  Five  Cents  Sav,  Bank  y.  Pennsylvania 
F.  Ins,  Co.  supra. 

If  it  be  held  that  the  title  shifted  to  Lucia 
E.  without  tbe  defendant's  consent,  while  it 
did  not  invalidate  the  plaintiff's  claim  against 
tbe  defendant  as  to  tbe  first  note,  it  did  invali- 
date any  claim  in  excess  of  that. 

Kyte  V.  Commercial  Union  Assur.  Co,  144 
Mass.  43;  Oakes  v.  Manufacturers^  F,  <k  M, 
Ins,  Co.  181  Mass.  164;  Brown  v.  Cbtton  Jt 
W.  Mfrs,  Mut.  Ins,  Co.  156  Mass.  587. 

Field,  Ch.  J.,  delivered  tbe  opinion  of  the 
court: 

This  is  an  action  on  a  policy  of  fire  insurance 
issued  on  March  12,  1890.  by  tbe  defendant  to 
James  W.  Calkins  for  $400,  and  made  payable 
in  case  of  loss  to  the  plaintiff  "mortgagee  as 
its  interest  may  appear."  At  tbe  time  when 
tbe  policy  was  issued,  James  W.  Calkins  owned 
tbe  real  estate,  and  the  barn  on  it,  which  was 
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insured;  and  tbe  plaintiff,  the  Palmer  Saving* 
Bank,  held  a  mortgage  on  tbe  property,  givea 
bv  James  W.  Calkins  to  tbe  plaintiff  lb  secore- 
his  note,  payable  on  demand,  for  $200.  Sub- 
sequently James  W.  Calkins  made  and  delivered 
a  deed  of  the  premises  to  Inez  B.  Burleigh, 
who  made  and  delivered  a  deed  thereof  to- 
Lucia  E.  Calkins,  the  wife  of  James  W.  Cal- 
kins. The  peculiarity  of  these  deeds  will  be 
noticed  hereafter.  Thev  were  each  subject  to- 
the  mortgage  which  baa  been  mentioned. 
Afterwards  Lucia  E.  Calkins,  for  $400  received 
of  tbe  plaintiff,  gave  a  note  therefor,  payable- 
on  demand,  signed  by  herself  and  her  husband 
and  two  other  persons,  and  secured  it  by  a. 
power  of  sale  mortgage  on  the  property  de- 
scribed in  the  deed  to  her  as  aforesaid,  and  on 
other  property.  In  this  mortgage  her  name 
alone  appears  in  the  granting  clause,  but  in  the- 

{)roviso  her  husband's  name  appears,  io  the  fol- 
owing  manner:  "And,  for  the  oonsidention 
aforesaid,  I,  James  W.  Calkins,  husband  of 
tbe  said  Lucia  E.  Calkins,  do  hereby  re- 
lease unto  the  said  grantee  and  its  successor* 
and  assigns  all  right  of  or  to,  both  curtesy  and 
other  rights,  in  the  aforegranted  premises,  and 
in  the  proceeds  thereof,  in  case  of  sala  here- 
under, and  agree  to  join  in  any  deed  of  con- 
firmation or  any  sale  or  foreclosure  made  or 
affected  as  aforesaid."  The  in  testimoniwi^ 
clause  is  as  follows:  "In  witness  whereof,  we, 
the  said  Lucia  E.  Calkins  and  James  W.  Cal- 
kins, have  hereunto  set  our  hands  and  seals  this- 
28d  day  of  May,  in  the  year  of  our  Lord  1892;*^ 
and  both  signed  and  sealed  tbe  deed.  At  the 
time  of  the  fire  there  was  due  on  the  first  mort- 
gage $200  and  some  interest,  and  on  the  second 
mortgage  $400  and  some  interest,  but  after  the 
fire  tbe  amount  due  on  the  second  mortgage  waa- 
somewhat  reduced  by  partial  payments.  The 
amount  due  on  both  mortgages  at  the  time  of 
tbe  trial  was  about  $548,  which  is  more  than 
the  amount  of  the  insurance.  The  policy  was- 
a  Massachusetts  standard  policy,  under  Stat 
1887,  chap.  214,  §  60,  and  it  was  not  ander 
seal.  The  loss  was  total,  and  was  more  than 
tbe  amount  of  the  insurance. 

At  the  conclusion  of  the  trial  the  defendant 
asked  the  court  to  rule  as  follows:  "(1)  Tbe 
plaintiff  has  no  right  of  recovery  in  bis  own 
name,  and  in  the  form  of  the  plaintiff's  action. 
(2)  If  the  defendant  is  liable  at  all  to  tbe  plain- 
tiff, no  greater  amount  can  be  found  against  it 
than  the  principal  of  the  first  note  signed  by^ 
James  W.  Calkins,  and  the  interest  thereon. 
(8)  Tbe  plaintiff  cannot  recover  of  this  defend- 
ant in  &is  action  any  sum  in  excess  of  the- 
amount  due  on  tbe  said  first  note  of  James  W. 
Calkins."  These  rulings  the  court  refused  Uy 
give,  and,  trying  the  case  without  a  jury,  found 
for  tbe  plaintiff  in  tbe  sum  of  $482,— being  the 
whole  amount  of  tbe  insurance,  with  interest, — 
and  the  presiding  Justice  reported  the  case  to 
this  court.  Tbe  report  concludes  as  follows: 
"If  the  plaintiff  is  not  entitled  to  recover  at  all 
in  this  action.  Judgment  shall  be  entered  for 
the  defendant.  If  tbe  plaintiff  is  entitled  te 
recover  of  tbe  defendant  only  the  amount  of 
tbe  note  of  James  W.  Calkins,  and  interest 
tbereon,  there  shall  be  judgment  for  theaun& 
of  $200  dollars,  and  tbe  interest  accrued  there- 
on. If  the  plaintiff  shall  be  entitled  to  recover 
the  whole  amount  of  said  policy  in  this  action^ 
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then  the  Jadgment  of  the  Bupfrlor  court,  as 
stated  above,  shall  be  affirmed." 

The  policy,  being  in  the  Massacbusetta 
standard  form,  contained,  among  others,  the 
following  provision:  *'If  this  policy  shall  be 
made  payable  to  a  mortgagee  of  the  insured 
real  estate,  no  act  or  default  of  any  person  other 
than  such  mortgagee  or  his  agent,  or  those 
claiming  under  him,  shall  affect  such  mort- 
gagee's right  to  recover  in  case  of  loss  on  such 
real  estate."  Btat  1887,  chap.  214,  §  00.  If 
the  policy  became  void  as  to  James  W*.  Calkins, 
by  his  conveyance  of  the  premises,  it  still  re- 
mained in  force,  for  the  benefit  of  the  mort- 
fagee,  so  far  as  its  interest  appears.  City  Fite 
^nts  Sav.  Bank  v.  Ponntyhania  F,  Ins.  Co. 
122  Muss.  165;  Harrington  v.  Fitchburg  Mut.  F, 
Ifu.  Co,  124  Mass.  12(5;  Eliot  Five  Cents  Bav. 
Bank  V.  Commercial  Union  Assur,  Co,  142 
Mass.  142.  The  practice  Id  this  commonwealth 
has  been,  in  a  case  of  this  kind,  for  the  mort- 
gagee to  sue  in  his  own  name.  Cases  cited 
9upra;  Barrett  v.  Union  Mut,  F,  Int.  Co,  7 
Cush.  176;  Foote  ▼.  Eartford  F,  In$.  Co.  119 
Mass.  269;  Franklin  8av,  Inst.  v.  Central  Mut, 
If.  Ins.  Co.  Id.  240;  Wheeler  v.  Watertown  F. 
Ins,  Co,  181  Mass.  1;  Fogg  ▼.  Middlesex  Mut, 
r.  Ins,  Co.  10  Cush.  887;  Hale  v.  Mechanic^ 
Mut.  F,  Ins.  Co,  6  Gray,  169,  66  Am.  Dec.  410; 
lAtring  y.  Mauvfacturerif  Ins.  Co.  8  Gray,  28; 
Maeomber  v.  Cambridge  Mut.  F.  Ins.  Go.  8 
Cush.  188;  Bmith  v.  Union  Ins.  Co,  120  Mass. 
90;  Fitchburg  Sac,  Bankr.  Amazon  Ins,  Co.  125 
MasR.  481;  Kliot  Five  Cents  Sav,  Bank  v.  Com- 
mercial Union  Assur.  Co.  supra.  But  it  is  said 
that  in  none  of  the  foregoing  cases  was  the 
right  of  the  plaintifF  to  sue  denied,  although 
in  some  of  them  sd  opioion  was  expressed  that 
the  mortgagee  could  sue  in  his  own  name.  It 
has  also  been  held  that  the  mortgagor  can  sue 
in  his  own  name,  with  the  assent  of  the  mort- 
gagee. Jackson  ▼.  Farmers^  Mut.  F.  Ins.  Co. 
5  Gray.  52;  Turner  Y.Quincy  Mvt.  F  Ins.  Co. 
109  Masa.  568;  EyUY.  Cirtlmerdal  Union  Assnr, 
Co.  144  Mass.  48.  In  Jmekson  v.  FarmerifMut. 
F.  Ins.  Co.  it  was  held  that,  if  the  assent  of  the 
mortgagee  was  given  before  suit  brought,  the 
plaintiff,  who  was  the  mortgagor,  would  be 
entitled  to  recover  costs,  otherwise  not.  It  is 
argued  that  these  decisions  permitting  a  mort- 
gagee to  sue  in  his  own  name  are  inconsistent 
with  the  decisions  in  Mellen  v.  Whipple,  1  Grav, 
817;  Exchange  Bank  v.  Rice,  107  Mass.  87,  and 
other  similar  cases;  with  our  decisions  on  life 
insurance  policies,  of  which  Wright  v.  Vermont 
L,  Ins.  Co,  164  Mass.  802,  is  an  example;  and 
with  the  decisions  on  benefit  certificates,  such 
aa  Rindge  v.  Nets  England  Mut.  Aid  Soe.  146 
Mass.  286.  It  is  the  practice  of  the  courts  of 
the  states  of  this  country  generally,  although 
not  universally,  in  such  a  case  as  the  present, 
to  permit  the  mortgagee  to  sue  in  his  own  name. 
In  some  of  these  states,  it  is  true,  a  person  for 
whose  benefit  a  contract  is  made,  although  not 
a  party  to  it,  is  permitted  to  sue  upon  it;  in 
some  states  a  Joint  action  by  the  mortgagor  and 
mortgagee  is  permitted,  where  the  mortgage 
debt  does  not  exhaust  tlie  insurance;  in  some  a 
distinction  is  tAken  between  a  case  where  the 
loss  is  payable  to  a  mort&ragee  without  any 
limitation,  and  Ode  where  the  loss  is  payable  to 
a  mortgagee  according  to  his  interest:  and  in 
some  the  mortgagor  and  mortgagee  each  can 
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sue  according  to  his  interest.  See  Motley  v. 
Manufactarertt  Ins.  Co,  29  Me.  887,  50  Am. 
Dec.  591;  Chamberlain  y.  New  Hampshire 
F.  Ins.  Ci?  66  N.  H.  249;  Meriden  Sav.  Bank 
▼.  Borne  Mut,  F,  Ins,  Co,  50  Conn.  396;  Winne 
V.  Niagara  F.  Ins.  Co,  91  N.  Y.  185;  (Mne  v. 
Niagara  F.  Ins.  Co.  60  N.  Y.  619;  Martin  v. 
Franklin  F.  Ins,  Co.  83  N.  J.  L.  140,  20  Am. 
Rep.  872;  State  Ins.  Co.  v.  Maaekens,  Id.  564; 
Coatee  v.  Pennsj/lvania  F,  Ins,  Co.  58  Md.  172. 
42  Am.  Rep.  827:  Tilley  ▼.  Connecticut  F,  Ins. 
Co.  86  Ya.  »11;  Bartlett  v.  Iowa  State  Ins.  Co, 
77  Iowa,  86;  Hammel  v.  London  Queen  Ins.  Co^ 
50  Wis.  240;  Williamson  v.  Miehioan  F,  d  if. 
Ins,  Co.  86  Wis.  898;  Westchester  F.  Ins.  Co.  v. 
Coverdale,  48  Ean.  446;  Craves  v.  American 
Live-Stock  Ins.  Co.  46  Minn  180;  Marty  v.  Neur 
Hampshire  F,  Ins.  Co.  54  Minn.  272;  Ermentrout 
V.  American  F.  Ins.  Co,  60  Minn.  418:  Travelers'^ 
Ins.  Co.  V.  California  It.s.  Co.  1  N.  D.  151.  S> 
L.  R.  A.  769;  Fire  Ins.  Cos.  v.  Felrath,  77  Ala. 
194;  Hartford  F,  Ins,  Co.  v.  Davenport,  87 
Micb.  609;  Minnoek  v.  Eureka  F.  dk  M,  Ins.Co. 
90  Micb.  286;  MiteheU  v.  City  of  London  Assur. 
Co.  15  Ont.  App.  Rep.  262.  In  mortgages  ia 
this  commonwealth  it  is  customary  for  the 
mortgagor  to  covenant  that  he  wilf  keep  the 
mortgage  property  insured  for  a  certain 
amount,  for  the  benefit  of  the  mortgagee,  in 
such  form  and  in  such  insurance  companies 
as  the  mortgagee  shall  approve.  AlibougU 
this  does  not  expressly  appear  in  the  report 
and  we  have  not  been  furuished  with  full 
copies  of  the  mortgages,  we  assume  that  they 
contained  the  usual  provisions  on  the  subject. 
A  mortgagor  and  a  mortgagee  have  each  an 
insurable  ioterest  in  the  property.  Each  can 
insure  for  his  own  benefit, — the  mortgagor  for 
the  full  value  of  the  property,  and  the  mort- 
gagee for  the  full  value  of  his  interest  in  the 
property, — and  neither  can  avail  himself  in  any 
way  of  the  money  recovered  from  insurance 
by  the  other  unless  there  is  some  contract 
makinff  it  so  available.  But  a  form  of  insur- 
ance like  that  in  the  case  at  bar  has  become 
common,  whereby  a  part  or  the  whole  of  the 
insurance  on  the  mortgagor's  property  is  made 
payable  to  the  mortgagee,  and  the  money  paid 
by  the  iosuranoe  company  to  the  mortgagee 
operates,  in  whole  or  in  part,  as  payment  of 
the  mortgage  debt,  and  the  mortgagor,  after 
the  mortgage  debt  is  paid,  is  entitled  to  the  re- 
mainder of  the  money  due  from  the  insurance 
company,  if  there  is  any.  At  first  the  policy 
usually  was  issued  to  the  mortgagor  in  the 
common  form,  and  was  then  assigned  by  him 
to  the  mortgagee,  to  the  extent  of  his  interest, 
and  the  insurance  company  assented  to  the  as- 
signment. Afterwards  the  provisions  for  the 
benefit  of  the  mortgagee  were  inserted  in  the 
body  of  the  policy.  But  such  policies,  unle&s 
there  were  stipulations  to  the  contrary,  were 
avoided,  as  against  the  mortgaffee,  by  any  act 
of  the  mortgagor  which  avoided  the  policy  as 
to  him.  To  make  such  policies  a  better  secur- 
ity to  the  mortgagee,  it  has  been  provided  in 
the  Massachusetts  standard  policy  that  no  act 
or  default  of  any  person  other  than  the  mort- 
gagee or  his  agent,  or  those  claiming  under 
him,  shall  defeat  such  mortgagee's  right  to  re- 
cover in  case  of  loss;  and  the  policy  contains 
various  other  provisions  with  reference  to  the 
mortgagee  which  make  the  contract  with  him. 
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quire  of  him  if  be  should  hold  himself  id  readi- 
Dess  to  be  called  upon  to  testify  to  such  opin- 
ioDS  as  he  might  have  when  his  turn  should 
come.  People  v,  Montgomery,  18  Abb.  Pr.  N. 
S.  207:  Flinn  v.  Prairie  County,  60  Ark.  204. 
27  L.  R.  A.  660.  If  a  party  is  content  to  rest 
upon  his  legal  rights,  and  to  summon  the  ex- 
pert "Whose  testimony  he  wishes  to  have,  and  to 
pay  the  statutory  ^s,  without  any  previous 
engagement  or  understanding  with  him,  and 
to  take  his  chance  of  being  able  to  get  an  at- 
tachment to  bring  the  witness  into  court  in  case 
he  should  fail  to  appear,  and  if  he  thus  suc- 
ceeds in  getting  the  testimony  which  he  wishes, 
and  afterwards  refuses  to  pay  any  special  com- 
pensation, the  question  migbt  be  directly  pre- 
sented whether  tbe  witness  would  be  entitled 
to  recover  anything  on  a  quantum  meruit. 
That  question  does  not  arise  here.  The  ques- 
tions here  are  whether  there  was  an^  sufflcient 
consideration  for  an  express  or  implied  promise 
to  pay,  aDd  whether  there  was  sufficient  evi- 
dence of  an  engagement  by  him  to  testify  as  an 
expert,  upon  request,  which  might  imply  a 
promise  by  the  defendant  to  pay  him  as  an  ex- 
pert. 

Several  cases  have  arisen  in  different  courts, 
where  a  professiooal  witness  has  taken  the 
stand  without  objection,  and  afterwards  has 
declined  to  give  professional  opinions  without 
special  compensation,  and  has  been  required 
by  the  court  to  answer.  Such  decisions  do 
not  strictly  apply  to  the  case  before  us.  because 
in  all  such  cases  the  court  has  judicially  de- 
termined that  tbe  purposes  of  justice  require 
the  testimony  of  tbe  witness.  Ex  parte  De- 
ment, 58  Ala.  880,  25  Am.  Rep.  611;  WngJitv. 
People,  112  111.  540;  8taUY.  Teipner,  86  Minn. 
586.  In  Indiana,  however,  the  court  has  re- 
fused to  require  such  a  witness  to  answer  under 
such  circumstances.  Buchman  v.  State,  50 
Ind.  1,  26  Am.  Rep.%75;  DilUyf,  State,  Id.  15. 
In  Connecticut,  in  respect  to  an  ordinary  wit- 
ness, not  an  expert,  the  court  held  that,  ordi- 
narily, an  agreement  to  pa^  extra  fees  will  not 
be  sustained,  but  that  it  might  be  valid  where 
the  witness  assumed  a  duty  which  the  law 
would  not  impose  on  him,  and  the  court  added: 
"If  a  witness  agrees  with  a  party  that  he  will 
attend  and  testify  without  being  summoned, 
and  he  is  not  summoned  and  so  not  brought 
under  the  order  or  censure  of  the  court,  we 
suppose  any  reasonable  promise  for  compensa- 
tion is  good  and  may  be  enforce^,  for  tbe  pro- 
ceeding or  service  is  not  in  pursuance  with  the 
statute."  Dodge  v.  Stiles,  26  Conn.  468,  466. 
467.  A  casual  intimation  that,  ordinarily,  a 
witness  can  recover  only  the  fees  allowed  by 
law,  is  also  found  in  Pool  v.  Boston,  5  Cush. 
210,  221.  In  the  present  case,  we  are  of  opin- 
ion that,  upon  the  facts  in  evidence,  there  was 
sufficient  consideration  to  support  a  promise  to 
pay  a  reasonable  compensation,  in  addition  to 
the  statutory  fees,  and  that  the  jury  was  war- 
ranted in  finding  a  promise  to  that  effect  or  a 
mutual  understanding  that  the  plaintiff  was  to 
be  so  paid.  If  such  promise  was  made,  or  such 
understanding  existed,  the  plaintiff's  right  to 
recover  would  not  be  taken  away  or  lost  by  his 
omission  to  claim  or  demand  extra  compensa- 
tion, or  to  notify  4he  defendant  that  he  should 
make  such  claim,  or  by  his  acceptance  of  tbe 
statutory  fee  without  objection,  or  by  the  omis- 
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sion  of  the  defendant  at  the  trial  to  pat  any 
question  to  him  as  an  expert  witness,  aiid  th« 
consequent  omission  of  the  plaintiff  to  testify 
as  an  expert  All  these  were  merely  matters 
for  the  consideration  of  the  jury  in  determin- 
ing whether  any  such  promise  was  madei  or 
such  understanding  existed. 
Exceptions  overruled. 


Sarah  HUGHES 
Isaac  GROSS  et  al 


(. 


.) 


1.  A  ecmtraet  of  employment  b^  part* 
ners  is  not  ditsolyed  by  tbe  deatb  of  one  of  Ui» 
partners,  where  tbe  business  goes  on  without  » 
brealc  and  both  parties  seem  to  assume  thai  tb» 
oontraot  Is  not  ended. 

8.  A  contract  siirned  in  the  name  of  a 
firm  is  not  such  a  memorandum  under  the  atat. 
ute  of  frauds  as  will  make  the  oral  aooeptano^ 
thereof  by  a  subsequent  member  of  tbe  Ann 
bindlnfir  upon  him,  where  tbe  contract  oome» 
within  the  statute. 

8.  A  letter  answering  reaeons  for  die- 
eatlsfla^tlon  given  in  a  notioe  to  termioata- 
employment  may  be  admitted  against  the  em> 
ployer  to  throw  light  on  his  reply  and  subsequent 
conduce,  where  it  is  not  offered  as  evidence  of 
admissions  by  him. 

4«  An  a^^eement  in  a  contract  of  em- 
ployment that  refusal  to  go  on  a  second  year 
can  be  justified  only  by  ^^wrltten  notioe  ...  of 
any  cause  of  dlasatisfaction  on  or  before  Jan.  l.*** 
plainly  means  '"any  existing  cause**  or  **an7 
cause  relied  on**  and  on  such  notioe  a  cause  not 
alleged  therein,  if  it  existed  before  January  U 
may  be  relied  upon. 

(May  19,  1800.) 

EXCEPTIONS  by  defendants  to  rulings  o' 
the  Superior  Court   for   Suffolk  County 
made  during  tbe  trial  of  an  action  to  recover 
damages  for  breach  of  contract  which  resulted 
in  a  verdict  in  plaintiff's  favor.     Sustained, 
The  fncts  are  stated  in  tbe  opinion. 
Mr.  £•  N.  Hill  for  defendants. 
Messrs.  John  Woodbnry  and  John  M» 
Merriam  for  plaintiff. 

Holmes*  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  contract  for  refusing  to 
employ  the  plaintiff  a  second  year.  The 
plaintiff  had  a  verdict,  and  the  case  is  here  on 
ezceptioos.  The  original  contract  was  in 
writing,  and  was  made  with  two  partners,. 
Gross  and  Strauss,  for  one  vear  from  April  25, 
1892,  with  a  conditional  right  of  renewal  on 
tbe  side  of  the  plaintiff  forone  year  more.  Oc 
November  1,  1«92,  during  the  first  year  of  the 
plaintiff's  employment,  Strauss  died,  and  the 
business  was  carried  on  by  Gross.  Tbe  first 
question  raised  by  the  exceptions  is  whether 
Strauss's  death  ended  the  contract.  At  the 
end  of  December  the  plaintiff  received  a  notice 
from  Gross  that  she  would  not  be  employed  be- 
yond tbe  first  year,  stating  causes  of  dissaiis- 
faction.    There    was   an   answer    from    the 


Note.— As  to  the  effect  of  the  death  of  a  person 
to  terminate  a  contract,  see  noU  to  Drummond  ▼• 
Crane  (Mass.)  23  L.  R.  A.  707;  also  noU  to  Parker  v. 
Macomber  (R.  I.)  16  L.  U.  A.  8&8. 
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plaintiff,  and  a  reply  bj  Gross.  Exceptions 
were  taken  to  the  admission  of  the  plaintiff's 
letter  in  evidence,  and  to  the  exclusion  of  evi- 
<ience  of  other  causes  of  dissatisfaction  besides 
ibose  mentioned  in  the  notice.  On  February 
1,  1893,  the  defendant  Sommers  became  a  part- 
ner in  the  business  with  Gross,  the  new  firm 
taking  the  assets  and  assuming  the  liabilities 
•of  the  old  one.  Thereafter  the  plaintiff  was 
paid  out  of  the  funds  of  the  new  firm,  and,  ac- 
•cording  to  the  plaintiff's  testimony,  was  re- 
ferred to  Sommers  for  further  discussion  of 
her  relations  with  the  firm,  and  had  several 
interviews  with  him,  in  which  he  wanted  to 
terminate  the  contract.  Another  exception  is 
to  the  refusal  to  direct  a  verdict  for  Sommers. 

We  are  of  opinion  that  it  could  not  be  ruled, 
as  matter  of  law,  that  the  contract  of  service 
was  dissolved  by  the  death  of  a  partner.  We 
have  DO  occasion  to  criticise  the  decisions  in 
come  of  our  states  and  in  England  and  Scot- 
land, where  an  opposite  result  was  reached  by 
«  majority  of  the  judges  with  reference  to  dif- 
ferent kinds  of  business  from  the  present,  ex- 
<^pt  to  remark  that  the  argument  put  forward 
in  Scotland  and  elsewhere,  that  the  only  con- 
tracting party  was  the  firm,  and  that  the  firm 
had  ceased  to  exist,  does  not  agree  with  the 
common  law.  Tcutker  v.  8/iephcrd,  6  Hurlst. 
•&  N.  575;  Hoeff  v.  MacEwan,  5  Ct.  Sess.  Cas. 
Sd  series,  814, 815;  Griggs  v.  awift,  82  Ga.  892, 
^  L.  R  A.  405;  Oreenburg  v.  Early,  8d  Abb. 
I^.  C.  8U0,  808.  The  common  law  does  not 
know  the  firm  as  an  entity.  Rallowell  v. 
JBUukstone  Nat.  Bank,  154  Mass.  859.  368,  18 
L.  R.  A.  815.  A  contract  with  a  firm  is  a 
<H>Dtract  with  the  members  who  compose  it. 
A  Joint  contract  to  employ  the  plaintiff  is  not 
•ended  necessarily  by  the  death  of  one  of  the 
•contractors  (Martin  y.  Sunt,  1  Allen, 418),  and 
there  is  no  universal  necessity  that  death 
should  have  a  greater  effect  when  the  Joint 
•contractors  arn  partners  {Fereira  v.  Sayres,  6 
Watts  &  S.  210,  40  Am.  Dec.  496).  If  the 
^eath  naturally  would  put  an  end  to  the  busi- 
ness, as  it  so  frequently  does,  very  possibly  it 
might  end  the  employment.  We  have  no  need 
to  consider  what  would  be  the  result  if  in  fact 
DO  further  business  was  done,  except  to  wind 
tip  the  affairs  of  the  firm,  as  was  the  case  in 
Origffs  v.  Swift,  supra.  But  this  business  went 
on  without  a  break,  and  both  parties  seemed  to 
have  assumed  that  the  plaintiff's  contract  was 
not  ended  by  the  death  of  Strauss. 

But  the  foregoing  suggestions  are  not 
•enough  to  lay  a  foundation  for  the  liability  of 
Sommers,  even  assuming  that  there  was  evi- 
-dence  warranting  the  inference  that  he  was 
content  to  be  bound  unless  Gross  escaped,  and 
that  he  made  an  oral  contract  on  the  terms  of 


the  written  agreement.  The  declaration  is  on 
the  written  instrument,  and  the  refusal  to  di- 
rect a  verdict  for  Sommers  must  be  taken  as 
made  either  with  reference  to  the  pleadings,  in 
which  case  Sommers  must  be  shown  to  be  a 
party  to  the  instrument,  or  else  on  the  evi- 
dence, irrespective  of  the  pleadings,  in  which 
case,  unless  he  is  to  be  taken  to  have  signed 
the  writing,  the  statute  of  frauds  would  be  a 
defense  under  our  decisions.  Bill  v.  Hoojyer, 
1  Gray,  181;  Freeman  v.  Foss,  145  Mass.  861. 
It  appears  to  us  that  this  difiQculty  cannot  be 
answered,  except  by  attributing  an  oversubtle 
meaning  to  the  firm  signature  and  to  the  acts 
of  the  new  partners.  We  cannot  read  ."Gross 
and  Strauss"  as  not  only  meaning  all  those 
who  then  were  members  of  the  firm,  but  also 
as  purporting  to  name  in  advance  all  persons 
who  might  become  members  pending  the  con- 
tract. It  follows  that  a  verdict  for  Sommers 
should  have  been  directed.  But  there  seems 
to  be  no  reason  why  the  superior  court,  if  it 
sees  fit,  should  not  allow  the  plaintiff  to  dis- 
continue as  against  Sommers,  and  to  take  a 
Judgment  against  the  other  defendant.  Gross. 
RtiUey  y.  Knox,  188  Mnss.  88,  86;  Fifty  Asso- 
ciates V.  HowVind,  5  Cuah  214. 

The  plaintiff's  letter,  answering  the  reasons 
for  dissatisfaction  given  in  the  notice  that  she 
would  not  be  employed  beyond  the  year,  was 
admitted  only  for  what  light  it  might  throw  on 
the  defendants'  reply  and  subsequent  conduct, 
not  as  evidence  of  admissions  by  the  defend- 
ants, as  in  Sturtevant  v.  WaUaek,  141  Mass. 
119.  The  defendants'  reply  excluded  any  ad- 
mission. Limited,  as  it  was  limited,  the  evi- 
dence was  not  improper,  and  can  have  done  no 
harm,  although  not  very  instructive. 

We  assume  that  the  plaintiff  might  have 
been  discharged  for  any  Just  cause  during  her 
employment.  But  the  refusal  to  embark  upm 
a  second  year  was  placed  by  the  contract 
upon  a  special  ground,  and  was  restricted 
more  than  the  implied  right  to  discharge  for 
cause. 

The  refusal  to  go  on  a  second  year  could  be 
Justified  only  by  "written  notice  ...  of  any 
cause  of  dissatisfaction  on  or  before  January 
1,  1898."  "Any  cause"  plainly  means  **any 
existing  cause,"  or  "any  cause  relied  on. 
The  defendants  therefore  could  not  be  allowed 
to  prove  other  causes.  The  exceptions  do  not 
show  that  they  offered  to  prove  other  causes 
arising  after  January  1, 1898,  as  distinct  from 
other  causes  coexisting  with  those  alleged  in 
their  notice.  But  we  are  not  prepared  to  say 
that  the  contract  would  allow  a  refusal  to  l)e- 
gin  the  second  year,  for  causes  arising  be- 
tween January  1,  and  April  21,  1893. 

Exceptions  sustained. 
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ikMOSKEAG   MANUFACTURING    COM 

PANY 

Town  of  CONCORD. 

(66  N.  H.  662.) 

Tbe  Talme  of  a  water  power  created  by 


a  dam  in  a  river  which  forms  the  boundary 
between  towns  is  to  be  apportioned  to  the  lands 
under  it  In  tbe  different  towns  for  the  purpose  of 
taxation,  althouirb  the  water  power  te  used  en- 
tirely for  the  operation  of  a  mlU  in  one  of  the 
towns. 

(July  81, 1891.) 


NoTB.— For  oases  somewhat  similar  to  tbe  present  I  or  water  mains,  see  Paris  ▼•  Norway  Water  Oo» 
case  in  respeot  to  the  taxation  of  a  water  power  I  (Me.)  21 L.  R.  A.  525. 

32  L.  R.  A. 
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PETITION  by  the  Amoskeag  Manafactur- 
ing  CompaDy  to  the  Supreme  Court  id 
Merrimack  County  for  relief  from  taxes  which 
had  been  assessed  against  it  for  the  town  of 
Concord.    Bel^f  granted. 

An  opinion  was  originally  handed  down  in 
this  case  reaching  a  result  somewhat  different 
from  that  now  reached.  That  opinion,  to- 
gether with  a  statement  of  facts  and  an  ab- 
stract of  the  arguments  of  counsel,  will  be 
found  in  29  L.  R  A.  57. 

Mr.  D.  Cross  for  petitioner. 

Mr,  H.  G.  Sargent  for  defendant 

Allen,  J. ,  delivered  the  opinion  of  the  court: 
**  Real  estate  must  be  taxed  in  the  town 
where  it  is  situated.  Gen.  Laws,  chap.  58,§2; 
Id.  chap.  54.  §  It.  *The  words  "land." 
**  lands,"  OP  '*  real  estate,"  shall  include  lands, 
tenemeots,  hereditaments,  and  all  rights  there- 
to and  interests  therein.'  Gen.  Laws,  chap.  1, 
§  20.  .  .  .  Water  power  or  xighiB  in  a  res- 
ervoir of  water  are  an  interest  in  the  land 
upon  and  by  which  they  are  created,  and.  by 
the  express  terms  of  the  statute,  must  be  taxea 
in  the  town  where  the  land  of  which  they  are 
a  part  is  situated.  Although  they  may  be  so 
far  severed  from  that  land  and  annexed  to 
land  situated  in  another  town  as  to  pass  with- 
out special  mention  in  a  conveyance  of  the 
latter,  their  geographical  location  is  not  thereby 
changed."  Winnipiseogee  Lake  Cotton  db  W, 
Mfg.  Co,  V.  Oilford,  64  N.  H.  837,  848.  In  that 
case  the  plaintiffs  (citing  Boston  Mfg.  Co.  v. 
Jfewton,  22  Pick.  22,  and  other  authorities) 
seem  to  have  contended  that  New  Hampshire 
water  power,  when  used  with  mills  situated  in 
Massachusetts,  becomes  annexed  to  those  mills, 
and  is  taxable  in  Massachusetts  (with  the  mills 
to  which  it  is  incident ),  and  not  in  New  Hamp- 
shire. The  decision  established  the  opposite 
view,  and  left  no  open  question  in  this  case. 
In  BeUows  Falle  Canal  Co,  v.  Hockingham,  87 
Yt.  622,  there  was  no  question  of  taxability  in 
different  towns. 

The  dam  and  the  bed  and  banks  of  the  river 
at  Garvin's  Falls  are  a  basin  from  which  water 
may  be  drawn  to  turn  a  wheel  in  Concord  or  in 
Bow,  or  to  equalize  the  stream  in  Massachusetts 
by  equalizing  it  in  New  Hampshire.  The  ca- 
pacity of  the  basin  to  furnish  water  for  such 
uses  IS  evidence  of  its  salable  and  taxable  value. 
Its  value  may  largely  depend  on  the  quantity 
and  head  of  water  constantly  flowing  through 
it.  The  pond  is  as  hi  eh  in  Concord  as  in  Bow, 
and  if  the  referees  did  not  regard  the  canal  in 
Bow  as  a  part  of  the  water  power,  it  does  not 
appear,  except  from  their  estimate  of  values, 
that  an^  of  the  elements  of  which  the  water 
power  ts  composed  are  unequally  divided  by 
tlie  thread  of  the  river  which  is  the  municipal 
boundary.  As  a  site  for  a  canal  and  mill,  the 
western  side  mav  be  more  valuable  than  the 
eastern.  Aside  from  the  canal  and  the  referee's 
appraisal,  the  facts  specifically  found  by  them 
do  not  show  that,  in  capacity  to  furnish  power, 
the  Concord  portion  of  the  basin  is  less  valuable 
than  the  other,  or  is  worth  less  than  $12,000 
(the  amount  at  which  thev  appraised  it). 
There  is  no  apparent  error  of  law  or  fact  in 
their  report.  If  A,  owning  a  farm  in  Bow  and 
an  adjoining  farm  in  Dunbarton,  sells  to  B 
the  Dun  barton  farm,  and  a  perpetual  right  to 
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carry  to  it,  in  acqueduct  pipes  or  otherwise,! lis 
water  flowing  from  a  spring  on  the  Bow  farm, 
the  easement  thus  created  in  Bow  land,  and, 
in  some  legal  sense  and  for  some  legal  purposes 
of  title,  annexed  to  Dunbarton  land,  is  in  Bow, 
and  is  taxable  in  Bow  to  its  owner.    If  each 
farm,  without  the  benefit  or  burden  of  the 
easement,  would  be  worth  $2,(X)0,  and  if  the 
easement  is  worth  $100,  and  the  creation  of  it 
by  deed  and  the  annexation  of  it  to  the  Dun- 
barton farm  make  that  farm  (with  the  ease- 
ment) worth  $2,100,  and  takes  $100  from  the 
value  of  the  whole  title  of  the  Bow  farm,  the 
Dunbarton  farm  is  taxable  to  B,  in  Dunbarton 
at  $2,000,  the  easement   is  taxable  to  him  in 
Bow  at  $100,  and  the  rest  of  the  Bow  farm  i» 
taxable  to  A,  at  $1,900     After  the  conveyance 
of  the  interest  in  the  Bow  farm  from  A  to  B» 
giving  B  a  right  to  carry  the  water  to  the  Don- 
barton  farm,  and  after  he  exercises  that  right, 
there  is  as  much  water-producing  real  estate  in 
Bow  as  there  was  before.    Whether  the  water 
is  carried  in  buckets  or  in  a  canal.  Bow  is  the 
town  to  which  it  is  taken  from  the  spring,  and 
diverted  from  its  natural  course.      B  has  no 
easement  in  his  own  land.     His  right  to  carry 
the  water  from  the  common  boundary  of  the 
farms  across  his  land  in  Dunbarton  to  his  house 
and  bam  is  not  an  interest  in  Bow  land.     The 
easement  begins  at  the  spring,  and  ends  at  the 
boundary  of  the  Bow  farm.    No  alteration  in 
the  value  of  the  fountain,  or  in  the  place  of 
its  taxation,  results  from  the  mere  division 
of  the  title  of  the  Bow  farm,  or  from  the  use  of 
the  water  in  Dunbarton.     If  the  easement  were 
terminated  by  a  reconveyance,  an  increased 
demand  for  the  water  in  adjoining  towns  might 
increase  the  value  of  the  spring  and  of  the  Bow 
land  of  which  the  spring  is  a  part.    If  a  town 
line  ran  through  the  middle  of  the  spring,  and 
all  the  water  was  used  on  one  side  of  the  line, 
the  land  in  each  town,  including  its  capacity  to 
furnish  water  as  well  as  its  capacity  to  produce 
crops,  would  be  taxable  ^on  its  own  side  of  the 
line.    The  statute  of  taxation  applies  the  same 
geographical  test  to  springs  and  mill  ponda. 
When,  for  some  purposes,  m  contemplation  of 
law,  a  right  of  way.  a  right  to  take  water  from 
a  spring,  and  a  right  to  fill  a  natural  or  artifi- 
cial pond,  or  raise  the  water  in  it  above  the  nat- 
ural level,  and  to  draw  water  from  it  (or  from 
the  east  or  west  half  of  it),  are  severed  from 
the  town  in  which  they  exist,  and  in  which 
they  must  be  exercised,  and  annexed  to  land 
in  another  town,  a  change  in  the  place  of  tax- 
ation fixed  by  statute  is  not  one  of  the  purposes 
of  the  common-law  severance  and  annexation. 
On  the  question  of  the  place  of  taxation,  the 
plaintiff's  rieht  to  sell  the  Bow  part  of  their 
basin  at  Garvin's  Falls,  and  with  it  an  ease- 
ment in  the  Concord  part  of  the  same  basin,  is 
as  immaterial  as  a  sale  creating  such  an  ease- 
ment, and  making  such  a  division  of  the  title 
of  the  Concord  part;  and  by  electing  to  use  the 
Concord  part  of  their  water  power  in  Concord 
or  in  Bow,  they  cannot  determine  in  which 
town  the  power-producing  capacity  of  thcdr 
Concord  land  shall  be  taxed.    In  other  words, 
they  cannot,  by  any  disposition  of  title  or  use 
of  water,  alter  the  statutory  provision  that  real 
estate  ,  including  land  and  all  rights   thereto 
and  interests  therein,  shall  be  taxed  in  the  town 
in  which  it  is  situated.    The  Concord  part  of 
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the  basin  cannot  lie  a  power-producing  reser- 
voir in  Bow.  Whether  used  or  not,  the  plain- 
tiffs'  water  power  is  an  element  of  their  salable 
and  taxable  land.  The  value  of  the  Bow  bank 
of  the  river  may  be  diminished  by  destroyini? 
the  canal.  The  value  of  the  Concord  bank 
may  be  increased  by  building  a  mill  and  dig- 
^ng  a  canal  upon  it.  After  such  changes  of 
value,  and  after  a  disuse  of  the  water  power 
or  a  transfer  of  its  use  from  the  Bow  to  the 


Concord  bank,  the  Bow  part  of  the  dam,  the 
Bow  bank,  the  Bow  portion  of  the  bed  of 
the  river,  including  their  capacity  for  valuable 
use  as  a  part  of  the  basin,  and  the  water 
power  furnished  bv  that  part,  being  in  Bow, 
would  be  taxable  in  that  town  as  land. 
Judgment  on  the  report 

Blod^tt*  Carpenter*  and  Chase,  JJ.» 
did  not  sit;  the  others  concurred. 


MISSISSIPPI  SUPREME  COURT. 


Albert  TUCKER,  Appt, 

V. 

Ada  TUCKER 


(. 


.Miss.. 


.) 


1*  To  show  the  motive  of  the  defSendant 

in  an  action  for  alienatiDff  the  affectfoos  of  bis 
son  from  the  latter's  wife,  conversations  after  the 
offense  charged  agaiDSt  him  may  be  admitted. 

2.  Evidence  that  a  woman  was  arrested 
Id  a  house  of  iJl  fame  is  not  admissible  to  im- 
peach  her  testimony. 

8«  To  permit  a  witness  on  re-examina- 
tion to  flro  into  an  extended  account  of  alleged 
machinations  of  a  party  against  whom  she  tes- 
tifies to  entrap  her  into  a  house  of  ill  fame  and 
have  her  arrested  is  error,  when  the  court  has 
refused  to  permit  cross-ezaminaUon  as  to  the 
fact  of  such  arrest. 

4*  A  parent  is  not  liable  for  advising  a 
eon  tu  separate  from  his  wife  tf  moved  by  proper 
parental  motives  for  his  Bon*s  welfare  and  hap- 
piness instead  of  hr  malice. 

(May  4, 1888L)      ' 

APPEAL  hy  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Lee  County  in  favor 
of  plaintiff  in  an  action  to  recover  damages 
for  the  alienation  by  defendant  of  the  affections 
of  plaintiff's  husband  from  her  and  inducing 
him  to  leaye  her.    Eevereed, 

The  facts  are  stated  in  the  opinion. 

Meesre.  Allen  ft  Robins  and  Sykes  ft 
Bristow  for  appellant. 

Mestrs,  Blair  ft  Anderson  for  appellee. 

Woods*  J.,  delivered  the  opinion  of  the 
court: 

The  action  of  the  court  below  is  complained 
of  by  the  appeUant  in  twenty-one  assignments 
of  error.  We  notice  such  only  as  are  neces- 
sary to  the  determination  of  this  appeal. 

The  sixth,  seventh,  eighth,  and  ninth  a<>slflrn- 
ments  may  be  disposed  of  together,  and  briefly. 
The  conversations  had  between  appellant  and 
appellee,  which  it  is  .alleged  were  improperly 
permitted  to  go  to  the  jury,  because  not  given 
notice  of  in  the  bill  of  particulars,  occurred 


long  after  Norman  Tucker  had  deserted  the 
appellee,  and  were  inadmissible  as  evidence 
showing  or  tending  to  show  the  substantive  of- 
fense charged  in  the  declaration.  That  offense, 
if  ever  committed,  was  long  past,  and  the  sub- 
sequent conversations  of  appellant,  if  offered  in 
evidence  to  show  the  independent  fact  of  deser- 
tion by  reason  of  appellant's  wrongful  persua- 
sion and  inducement  thereto,  were  competent, 
in  this  aspect,  only  if  they  were  in  the  nature 
of  confessions.  That  they  were  not  of  the  char- 
acter of  confessions  Is  plain,  and  looked  at  as 
they  are  by  complaining  coun.se1,  they  were 
incompetent.  But,  looked  at  as  evidence  show- 
ing or  tending  to  show  the  motive  of  appellant 
in  his  supposed  wrongful  action,  they  were 
competent;  for,  as  counsel  for  appellant  ably 
and  correctly  argue  throughout  their  exhaus- 
tive brief,  the  motive  of  appellant  was  a  ques- 
tion of  the  first  importance.  If  these  conver- 
sations are  given  thr  ir  fair  and  legitimate  con- 
struction, they  should  be  found  to  be  helpful 
to  the  defense;  for,  in  one  of  them,  the  appel- 
lant, father  of  appellee's  husband,  expressed  to 
appellee  the  opinion  that  it  would  be  best  for 
appellee  and  her  husband  to  remain  apart. 
But.  however  a  jury  may  regard  this,  we  think 
they  were  competent  as  tending  to  show  motive 
in  appellant. 

The  tenth,  eleventh,  twelfth,  and  thirteenth 
assignments  may  be  properly  considered  to- 
gether. It  was  sought  to  show,  by  Imogene 
Hyatt,  that  she  had,  some  time  before  the  trial 
of  the  cause,  been  arrested,  with  a  male  com- 
pauioQ,in  a  house  of  ill  fame  in  Indianapolis,  in 
the  state  of  Indiana.  This  the  court  refused  to 
permit  to  be  done  by  appellant's  counsel  on 
their  cross-examination  of  the  witness,  but,  on 
re-ezamination,  allowed  the  witness  to  make  an 
extensive  statement  as  to  circumstances  offered 
to  show,  and  tending  to  show,  that  on  that  oc- 
casion, by  the  machinations  of  appellant  and 
others  nearly  related  to  him,  she  was  entrapped 
into  that  dishonorable  position.  After  this  re- 
examination, appellant's  counsel  proposed  to 
cross-examine  the  witness  on  this  new  evidence, 
and  their  request  was  twice  refused.  That  the 
course  pursued  by  the  court  was  unfair  to  the 


KOTB.— The  above  case  is  especially  important 
In  respect  to  the  right  to  advise  one's  own  son  to 
separate  from  bis  wife.  A  somewhat  similar  de- 
cslsion  as  to  advloe  to  a  wife  is  made  in  Tasker  ▼. 
Stanley  (Mass.)  10  L.  B.  A.  408. 

The  right  in  general  to  maintain  an  action  for 
Alienation  of  the  husband's  afTectioos  is  sustained 
in  Bennett  v.  Bennett  (K.  Y.)  6  L.  R.  A.  658,  and 
note;  Foot  v.  Card  (Ckmn.)  6  L.  B.  A.  829;  Warren 
T.  Warren  (Mich.)  U  L.  B.  A.  645;  Haynes  v.  Nowlin 
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(Tnd.)  14  L.  R.  A.  787;sC1ow  t.  Chapman  (Mo.)  26  L. 
B.  A.  412;  Hodgkinson  v.  Hodgkinson  (Neb.)  27  L. 
B.  A.  120;  Price  v.  Price  (Iowa)  29  L.  B.  A«  160; 
while  the  contrary  is  heid  in  DafBes  v.  Duffles 
(Wis.)  8  L.  B.  A.  420;  Doe  v.  Roe  (Me.)  8  L.  B.  A. 
883;  and  that  a  wife  cannot  maintain  an  action 
against  another  woman  which  is  simply  an  aotloa 
in  the  nature  of  crim.  con.  is  held  in  Kroessin  ▼ 
Keller  (Minn.)  27  L.  B.  A.  6861. 
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Mat. 


•ppellnht  Ib  manifest,  and  that  it  waseaseDlially 
prejudicial  to  appellant  is  too  clear  for  disputa- 
tion. The  witness  was  permitted  to  make  quite 
«  full  statement  of  facts  as  to  her  being  arrested 
in  a  house  of  prostitution,  and  as  to  her  bavine 
been  entrapped  therein  by  the  appellant^ 
ngency,  as  the  necessary  implication  was;  and 
then  the  door  to  all  further  inquiry  on  this  line 
-was  closed,  thus  leaving  the  appellant  to  the 
mercy  of  the  jury,  branded  by  the  witness  as 
one  who  had  wickedly  had  her  entrapped  into 
the  horrible  situation  indicated,  and  whose 
mouth, as  well  as  that  of  his  accusatory  witness, 
was  absolutely  shut  to  any  defense  he  might 
Lave  been  able  to  make  to  thisdamniog  evidence 
against  him.  Now,  the  character  of  a  witness  for 
truth  may  not  be  impeached  by  showing  her  to 
be  of  probably  unchaste  character,  and  the  evi- 
•dcDce  as  to  Mrs.  Hyatt's  having  been  arrested 
In  the  brothel  was,  in  the  first  Instance,  prop- 
erly excluded:  but  the  court  should  have  con- 
tinued to  exclude  it.  And  assuredly,  in  com- 
mon fairness,  it  should  not  have  been  per- 
mitted to  be  used  by  appellee  to  her  heart's 
content,  and  any  attempt  to  examine  into  it 
have  been  denied  appellant.  The  effect  of  this 
«ction  of  the  court  was,  we  repeat,  necessarily 
and  immensely  prejudicial  to  appellant. 

Before  proceeding,  now,  to  consider  the  mis- 
take of  law  which  runs  through  the  instruc- 
tions generally,  we  desire  to  call  attention  to 
the  ambiguity  of  the  language  of  appellee's 
first  charge.  By  it  the  jury  were  told  that 
they  were  "the  exclusive  judges  of  the  evi- 
■dence,  its  weight  and  effect,  and  of  the  cred- 
ibility of  the  witnesses."  For  appellant  it  is 
earnestly  contended  that,  by  this  charge,  the 
jury  were  told  that  they  were  judges  of  the 
weight  of  the  evidence  and  of  its  legal  effect: 
in  other  words,  that  they  were  made  judges  of 
the  law  at  well  as  of  the  facts.  Of  course, 
the  answer  of  appellee's  counsel  is  that  this  is 
not  the  natural  or  reasonable  interpretation  of 
the  charge,  and  that,  by  the  use  of  the  word 
"effect,"  the  jury  were  intended  to  be  informed, 
and,  in  fact,  were  only  informed,  that  they 
were  the  judees  of  the  weight  of  the  evidence, 
■and  of  its  value  as  showing  what  facts  miebt 
be  said  to  be  fairly  established  by  it.  That 
able  and  accomplished  and  upright  C4>unsel 
•differ  so  widely  as  to  the  meaning  of  the  lan- 
guage makes  it  at  least  not  amiss  to  suggest 
the  obviation  of  this  objection  by  other  and 
unambiguous  language  on  another  trial. 

A  few  general  observations  on  the  law  appli- 
cable to  the  conduct  of  a  parent  in  counseling 
and  advising  a  married  child,  in  cases  of  this 
•character,  will  suffice  to  show  the  erroneous 
view  which  prevailed  in  the  trial  below,  with- 
out considering  uriaUm  the  charges  given  and 
refused,  or  modified  by  the  court.  In  every 
«iiit  of  this  character,  the  principal  inquiry  is. 
From  what  motive  did  the  father  act?  Was  it 
malicious,  or  was  it  inspired  by  a  proper  par- 
ental reerard  for  the  welfare  and  happiness  of 
his  child?  The  instinct  and  conscience  unite 
to  impose  upon  every  parent  the  duty  of  watch- 
in  trover,  caring  for,  and  counselins:  and  ad- 
visio|r  the  child  at  every  period  of  life,  upon 
marriage  and  after  marriage,  whenever  the  ne- 
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cessities  of  the  child's  situation  reouiie  or  jnalify 
such  action  on  the  parent's  part.  The  reciprocal 
obligations  of  parent  and  child  last  throuRb  life. 
aud  the  duty  of  discharging  these  djviDely 
implanted  obligations  is  not  and  cannot  be  de- 
stroyed by  the  child's  marriage.  M  ulti  plied  bi- 
stances  will  occur  to  the  mind  in  which  a  failure 
of  the  father  to  speak  and  to  act  would  be  re- 
garded with  horror.  A  daughter  who  has  reck- 
lessly contracted  an  undesirable  marriage  with 
a  man  utterly  unworthy  to  be  the  husband  of  a 
virtuous  woman,  against  the  wish  and  over  the 
vigorous  protest  oithe  father,  and  who  baa,  by 
such  illstarred  union,  been  brought  to  wretch- 
edness and  humiliation  and  want  of  the  ordi- 
nary comforts  of  life,  may  surely  be  adviaed, 
counseled,  and  cared  for  in  the  parental  home, 
even  against  the  will  and  expressed  wish  of  tbe 
unfaithful  husband.  The  question  always 
must  be,  Was  the  father  moved  by  malice,  or 
was  he  moved  by  proper  parental  motives  for 
the  welfare  and  happiness  of  his  child  ?  In  faia 
advice  and  in  his  action  he  may  have  erred  as 
to  the  wisest  and  best  course  to  be  taken  in 
dealing  with  a  question  so  delicate  and  so  dif- 
ficult, but  he  is  entitled  in  every  case  to  have 
twelve  men  pass  upon  the  integrity  of  his  in- 
tentions. The  third,  fourth,  and  seventh  in- 
structions given  for  tbe  appellee  ignore  this 
rule  of  law,  and  put  the  father  upon  tbe  foot- 
ing of  a  stranger  who  intervenes  between  bus- 
band  and  wife,  and  they  are  therefore  errone- 
ous. For  the  same  reason  the  first,  ninth, 
eleventh,  and  twelfth  instructions  asked  by 
appellant  should  have  been  given  as  asked,  and 
without  the  modifications  made  by  the  court. 

Cases  of  this  character  do  not  abound,  and 
the  present  appeal  presents  the  question  of  a 
father's  liability  for  tbe  first  time  in  our  courts. 
The  learned  court  and  able  counsel  for  appellee 
misconceived  the  liability  of  tbe  parent,  and 
held  him  to  the  rieid  accountability  im- 
posed upon  strangers  who  invade  the  domesiic 
circle  and  separate  husband  and  wife.  See 
Hutche9on  v.  Ptck,  6  Johns.  196;  White  v.  Ams. 
47  Mich.  178;  Burnett  v.  Burkhead,  21  Ark.  77, 
76  Am.  Dec.  858;  Payne  ▼.  Williams,  4  Baxt. 
588. 

Reversed  and  remanded, 

WhitAeldy  J.,  specially  concurring: 
I  concur  in  tbo  result  reached,  and  writ^ 
only  to  save  myself  from  committal  to  the  prop- 
osition, announced  in  the  opinion  in  chief,  that 
the  fact  that  a  woman  is  a  common  prostitute 
may  not  be  shown  to  impeach  her  veraci^. 
In  Smith  v.  State,  58  Miss.  867,  itissUted  that 
the  earlier  rule  in  this  state  was  that  this  could 
not  be  shown,  and  that  these  cases  were  over- 
ruled.in  Hea^s  Case,  44  Miss.  781,  and  Bea^s 
Case  was  on  that  point  overruled  by  Bm%th*s 
Cote.  There  is  a  partial  collection  of  the  au- 
thorities in  Smith's  Case.  The  Bnglish  rule 
supports  Heeufs  Case,  as  do  many  of  our  state 
supreme  courts.  8  Taylor,  Ev.^  1471 « and  note 
8;  8  Rice,  Ev.  p.  867;  Heal  v.  People,  42  N.  T. 
280.  I  do  not  now  express  any  opinion  on  the 
point,  reserving  such  expression  for  a  case  pre- 
senting the  question  for  decision. 
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^  A  bequest  made,  without  UadtatloB  as 

to  Its  use,  directly  to  an  unincorporated,  but 
regularly  organised  and  weli-estabUsbed,  obar- 
Itable  association,  is  valid. 

(April  14, 18081) 

APPEAL  by  complainant  from  a  decree  of 
tbe  Chancery  Court  in  favor  of  tbe  lega- 
tees under  tbe  will  of  James  H.  Dandy,  de- 
ceased, in  a  proceeding  to  obtain  ooostraction 
of  certain  provisions  in  sucb  will.  Affirmed, 
The  facts  are  stated  in  tbe  Vice  Cbaocel- 
lor's  opinion,  which  was  as  follows: 

Pitney,  y.  C: 

The  object  of  the  bill  is  to  obtain  the  direc- 
tion of  the  court  in  the  final  execution  of  tbe 
fvill  of  James  H.  Dandy,  deceased.  The 
clause  of  tbe  will  upon  which  the  executor  is  in 
doubt  is  as  follows:  "Third.  All  tbe  rest  and 
residue  of  my  property,  both  real  and  personal, 
I  give  and  devise  to  my  executor,  hereinafter 
named,  in  trust,  beyertbeless,  to  pay  all  the 

*  Headnote  by  PimsT,  Y.  a 


interest,  income,  and  profits  thereof  to  my  wife 
during  the  term  of  ber  natural  life,  and  upon 
her  death  to  pay  and  dispose  of  said  principal 
sums  as  follows,  vU.:  To  my  niece  Ssrah  D. 
Huff  the  sum  of  $1,600;  tomj  niece  Charlotte 
Bush  the  sum  of  $1,000;  to  John  Dayis,  of  the 
town  of  Belturbet,  Cayen  county,  Ireland,  the 
sum  of  $50  per  year  for  and  during  the  term  of 
bis  natural  life,  my  executor  being  hereby  di- 
rected to  retain  in  bis  bsnds  and  myest  a  prin- 
cipal sum  sufficient  to  yield  said  income,  and 
upon  tbe  death  of  the  said  John  Davis  tbe  said 
principal  sum  is  to  be  paid  to  the  Wesleyan 
Methodist  Society  of  Belturbet.  Caven  county, 
Ireland.  All  the  remainder  of  the  property  is  to 
be  paid  to  tbe  Wesleyan  Methodist  Society  of 
Ireland . "  The  question  is  whether  tbe  bequest 
to  the  Wesleyan  Methodist  Society  of  Belturbet 
and  to  the  Wesleyan  Society  of  Ireland  are 
good. 

Two  several  answers  were  filed  by  leave  of 
the  court,  one  by  three  gentlemen  *  'on  bebalf 
of  tbe  Society  of  People  called  Methodists 
of  Belturbet,  Caven  county,  Ireland,  which 
society  is  commonly  known  as  tbe  'Metho- 
dist Society  of  Belturbet,'  "  and  "was  formerly 
known  as  tbe  'Wesleyan  Methodist  Society  of 
Belturbet;' "  and  another  by  two  gentlemen 
*'on  bebalf  of  tbe  Society  of  People  called 
Methodists  in  Ireland,  commonly  known  as  tbe 
'Methodist  Society  of  Ireland,'  and  was  for- 


KoTB.— Falidttv  0/  ffift  toimfneorporoted  Ouirily, 

Owing  largely  to  conflicting  opinions  as  to  tbe 
extent  and  origin  of  tbe  power  of  courts  of  equity 
over  cbaritable  trusts,  the  different  courts  baye 
reached  quite  di^ene  conclusions  upon  this  ques- 
tion. There  seems  to  be  do  concluaive  rulings 
among  tbe  early  Bngllsh  dedsions.  and  the  modem 
law  upon  tbe  subject  has  been  largely  constructed 
t>y  modem  courts. 

Ikuiy  ^inoixUmt. 

In  Pawlet  y.  Clark,  18  (T.  8.  9  Cranch,  292, 8  L.  ed. 
TBS,  there  is  a  quotation  from  the  Year  Books  ai 
Hen.  rv.  94b\  tiiat  if  a  grant  be  made  to  a  church 
•of  euch  a  place  it  shall  be  a  fee  In  the  parson  and 
fats  successois.  And  in  like  manner  it  the  gift  be 
of  chattels  to  parishioners  who  are  no  corporation, 
tt  is  good  and  the  church  wardens  shall  take  them 
An  snocession,  for  the  gift  is  to  the  use  of  the 
•church. 

In  Porter's  Osse,  1  Goke,  86,  it  seems  to  have  been 
taken  for  granted  that  unincorporated  assocla- 
'iioDS  were  capable  of  being  eestuis  que  tnut  in  a 
charitable  use. 

In  Adams*  and  Lamberts  Case,  4  Coke,  104,  col- 
4ege8  are  mentioned  as  existing  without  incorpora. 
tion,  although  it  was  necessary  to  sustain  them  by 
«lfu. 

InBurbank  v.  Whitney,  84  Pick.  148,  it  is  said 
4liat  prior  to  the  statute  Rliaabeth  it  would  seem 
that  donations  to  charitable  uses  were  good,  al- 
^ooirb  they  were  to  be  distributed  by  a  society  or 
^K>dy  of  men  who  were  not  incorporated,  and  that 
-there  can  be  no  doubt  that  such  l)eque8ts  are  good 
And  valid  under  the  statute  of  Elisabeth  if  not  good 
without  tbe  aid  of  that  statute. 

In  Burr  v.  Smith,  7  Yt.  841,  It  was  said  unincor- 
fiorated  associations  could  receive  t)equests  to 
-charitable  uses  prior  to  88  Hen.  YIII.  chap.  10. 

In  Zaae^S  Case  (Ifaglll  v.  Brown,  Brightly  (Pa.) 
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8B0,  noes),  cited,  inUr  aKa,in  7  Yt  841,  Baldwin, 
J.,  says:  The  common  law  required  no  char- 
ter to  enable  a  body  of  men  to  receive  dona- 
tions of  chattel  property  by  their  name  tm  a  tHxiy, 
but  that  a  charter  was  necessary  to  enable  them 
to  receive  title  to  real  estate  in  fee.  Any  opinion 
to  the  contrary  arines  in  not  discriminating  l)e- 
tween  the  right  of  holding  an  estate  of  inherit- 
ance with  and  without  proper  words  to  convey  it, 
and  between  the  effect  of  a  deed  which  transmits 
from  ancestor  to  heir,  or  a  charter  which  passes  it 
from  predecessor  to  successor.  They  are  capable 
of  taking  the  fee  by  proper  words  of  grant  to 
themselves  and  their  heirs,  or  to  another  in  trust 
for  their  use.  To  decide  that  a  charter  was  neces- 
sary to  enable  a  religious  society  to  enjoy  the  sites 
and  buildings  for  worship,  for  charity,  for  edu- 
cation and  sepulture,  and  funds  for  tbe  mainte- 
nance and  support  of  the  poor,  would  be  a  declara- 
tion that  the  rights  of  conscience  and  worship 
would  be  made  .dependent  upon  the  discretion  of 
tbe  legislature. 

In  the  latter  case  a  very  large  number  of  early 
cases  were  reviewed,  and  the  conclusion  was 
reached  by  following  what  was  apparently  in- 
volved in  the  cases  and  not  passed  upon,  rather 
than  by  finding  and  following  oonolusive  de- 
cisions. 

Bight  f  o  f nlEs  real  atau  or  vtrmanemt  ftmd. 

The  objections  at  common  law  to  a  voluntary  as- 
sociation's taking  title  to  real  estate  or  to  a  per- 
manent fund  are  so  nearly  insurmountable  that 
there  is  very  great  uniformity  in  the  rulings  that 
in  the  absence  of  some  trust  device  a  conveyance 
to  such  association  of  such  property  Is  void. 

In  Re  Tlcknor's  Estate,  18  Mich.  44,  the  court 
states  that  It  has  been  settled  that  a  devise  of  land 
to  an  unincorporated  society  is  not  valid,  aud  also 
that  such  society  cannot  take  and  manage  a  per- 
manent fund. 
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merly  known  as  the  *  Wesleyan  Methodist  Soci- 
ety of  Ireland.' "  By  these  answers,  whose  alle- 
fCations  are  not  put  in  issue,  it  appears  that  the 
sreat  John  Wesley,  the  founder  of  Methodism 
in  Christian  reliffious  worship,  and  of  the 
Christian  sect  called  "Methodist,"  ahout  the 
middle  of  the  last  century  founded  in  yarious 
parts  of  Great  Britain  and  Ireland  a  number  of 
leligious  socieUes,  with  preachers  and  chapels 
and  houses  of  worship,  all  under  the  goyem- 
mental  control  of  an  assembly  of  all  the 
preachers,  called  a  "conference."  Such  a  con- 
ference was  established  in  Ireland  under  the 
proyisions  of  a  deed  executed  by  Wesley  him- 
self, and  the  organization  under  it  has  contin- 
ued until  the  present  time.  The  ysrious  soci- 
eties whose  preachers  composed  the  conference 
acquired  real  property,  which  was  yested  in 
local  trustees,  and  was  transmitted  from  gene- 
ration to  generation,  so  that,  although  neyer 
legally  incorporated,  they  had  still,  ^y  means 
or  the  machinery  of  trustees,  maintained  and 
enjoyed  perpetual  succession  both  in  their  or- 

fanization  and  in  the  title  to  their  property, 
'he  aggregate  of  these  seyeral  local  societies 
was  known  as  the  ''Society  of  People  called 
Methodists."  After  the  death  of  Wesley 
seyeral  secessions  from  the  original  society  took 
place  in  Ireland,  and,  for  distinction's  sake,  a 
practice  arose  of  calling  the  original  society 
founded  by  Wesley  himself  the  "Wesley an 
Methodist  Society.*'^  In  1816-1H18  a  division 
occurred  in  the  original  or  Wesley  an  Methodist 
Society  of  Ireland,  and  a  new  society  was 
formed,  composed,  of  course,  of  numerous  local 


societies,  which  adopted  the  name  of  fhe 
"Primitiye  Wesley  an  Methodist  Bocietv  of 
Ireland."  It  thus  happened  that  from  1818  to 
1878  there  existed  in  Ireland  two  general  aod- 
eties,  composed  of  numerous  local  sodetiea, 
called  respectiyely  "The  Wesleyan  Methodist- 
Society  of  Ireland"  and  "The  Primitiye  Wca- 
leyan  Society  of  Ireland."  In  1871  the  Britialk 
Parliament  passed  an  act  (84  A  85  Yict  diap. 
40)  entitled  "An  Act  to  Alter  and  Regulate  the- 
Prooeedinss  and  Powers  of  the  Primitiye  Wes- 
leyan Melodist  Society  of  Ireland,  and  for 
Other  Purposes."  This  act  is  cited  aa  the- 
"Primitiye  Wesleyan  Society  of  Ireland  Act"' 
This  act  recognizes  the  organization,  diadpline. 
and  creed  of  the  society  by  annexing  it  aa  » 
schedule  to  the  act,  and  by  referring  to  it  in  ita- 
body.  It  declares  that  all  property  held  in 
trust  for  it  shall  continue  to  be  held  upon  th» 
trusts  upon  which  it  was  then  held  until  such 
trusts  shall  be  changed  by  conference:  that  the- 
desip;n,  discipline.  Taws,  rules,  etc,  then  pre- 
yailing  shall  continue  until  altered  by  yote  of 
conference,  and  shall  goyem  all  members,  and 
be  capable  of  being  enforced  in  the  temporal 
courts  in  relation  to  property;  that  the  society 
might  by  yote  of  conierence  unite  or  co- operate 
with  any  church  or  religious  body  or  aasoci»> 
tion  in  Ireland,  and  might  appoint  standinjt 
"trustees  to  hold  real  and  personal  property  for 
the  society,  or  for  any  district,  circuit,  or  sta- 
tion thereof,"  and  fill  yacapcies  from  time  to 
time,  each  appointment  of  a  trustee  to  be  eo- 
rolled  in  the  Irish  chancery;  and  that  all  prop- 
erty once  yested  In  said  trustees  shall  coo- 


An  uninoorporated  aasociatloo  oannot  take  real 
eHtate  under  a  will,  bat  it  may  take  tbe  use  of 
real  estate  deylsed  to  trustees  for  Its  beneflt. 
Btone  y.  Griffin,  8  Y t.  400. 

A  oonyejanoe  to  an  unincorporated  association 
Js  yoid  at  law  for  want  of  a  irrantee  capable  of  tak- 
iDff.    Kirk  y.  King,  8  Pa.  496. 

A  deyise  to  an  unincorporated  charitable  aaso- 
oiatlon  is  yoid.  White  y.  Howard,  46  N.  Y.  144; 
Brewster  y.  McCall,  16  Conn.  274;  Cobb  y.  Denton, 
6  Baxt.  285;  Oreeo  y.  Allen,  5  Humph.  170. 

A  deyise  to  a  yearly  meeting  of  Quakers  and  to 
their  successors,  which  Is  not  a  corporation,  is  yoid. 
Greene  v.  Dennis,  6  Conn.  2118, 16  Am.  Dec.  66. 

As  a  freneral  rule  a  bequest  or  devise  to  an  unin- 
oorporated  aaoclation  Is  yoid,  and  it  is  only  by  yir- 
tue  of  that  peculiar  Jurisdiction  exercised  by  courts 
of  equity  in  regard  to  charitable  uses  that  such  be- 
quests haye  ever  been  sustained.  State,  Methodist 
Bplscopal  Church,  y.  Warren,  28  Md.  888. 

A  bequest  in  trust  of  a  fund  to  educate  youths 
for  the  ministry,  to  a  religious  association  which  is 
unincorporated,  cannot  be  taken  by  the  association 
as  such,  nor  by  the  individuals  composing  it. 
Philadelphia  Bapt  Asso.  y.  Hart,  17  U.  a  4  Wheat. 
1,  4  L.  ed.  480;  GalleffO  y.  Atty.  Gen.  8  Leigh,  450, 
84  Am.  Dec.  660;  Brooke  y.  Shacklett,  18  Gratt  801; 
.Seaburn  t.  Beabum.  15  Gratt.  428;  Bible  Boo.  y. 
Pendleton,  7  W.  Ya.  78;  Caiskadon  y.  Torreyson,  17 
W.Ya.4aL 

A  bequest  of  money  to  an  unincorporated  ohari- 
table  Institution  to  be  heJd  in  trust  in  perpetui^ 
for  the  education  of  indigent  youths  is  void  siuce 
there  is  no  trustee  capable  of  acting.  M^Cord  y. 
Ochiltree,  8  Blackf.  15. 

But  in  Pennsylvania  religious  societies  are  recog- 
nized as  having  an  associate  or  quasi-corporate  ex- 
istence in  law  with  power  to  hold  land  and  build 
appropriate  houses  thereon.  Phlpps  v.  Jones,  20 
Pa.  260, 50  Am.  Dea  706;  Brown  y.  Lutheran  Church, 

L.R  A. 


28  Pa.  489;  Thomas  v.  BUmaker,  1  Para.  SeL  Bq. 
96;  Yard*s  Appeal,  64  Pa.  96. 

And  it  lias  been  held  that  an  nnlnconwrate^ 
charity  which  is  in  fact  merely  a  department  ot 
the  work  of  a  municipal  corporation  may  Im  the> 
subject  ot  a  valid  devise  which  may  be  taken  aoA 
administered  by  the  municipality.  Yanoe*s  Swv 
cession,  80  La.  Ann.  STL 

So  it  has  been  held  that  if  a  grant  is  to  an  extotinr 
church  the  parson  will  immediately  become  seised 
of  the  freehold  as  a  sole  corporation  capable  at 
transmitting  the  inheritance  to  hia  successors* 
Pawlet  y.  Clark,  U  U.  8.  OGranch,  Sge,  8  L.  ed.  786b. 

And  in  fieatty  v.  Kurts,  27  U.  9. 8  Pet.  60S.  7  L^ 
ed.  621,  the  court  says  that  in  Pawlet  v.  Claik  the- 
court  considered  cases  of  an  appropriation  or  dedi- 
cation of  property  to  public  or  religious  uses  asai» 
exception  to  the  general  rule  requiring  a  partioo* 
lar  grantee. 

But  although  the  oonyeyanoe  is  void  at  law- 
courts  of  equity  have  been  solicitous  to  preserve* 
the  charity,  and  many  of  them  have  gone  to  auolk 
lengths  in  doing  so  that  tbe  inability  of  tbe  aasoota> 
tion  to  take  at  law  has  been  of  very  little  moment. 

It  is  very  generally  held  that  the  assooiatJon  asay 
be  cestui  que  trust.  Guilfoil  v.  Arthur,  ]J58  III.  Wk, 
Yandervolgen  v.  Yates,  8  Barb.  Gh.  842;  Manntx  v. 
PurceU,  46  Ohio  8t.  108.  8  L.  B.  A.  788:  MethodM 
Church  y.  Bemington,  1  Watts,  818, 86  Ajd.  Dee.  6L 

An  uninoorporated  aggregate  body  cannot  be- 
eeetui  que  use  under  the  statute  of  uses,  becanae  It 
has  no  capacity  to  take.    Earle  y.  Wood,  8  Guah. 
480;  Dickson  v.  Montgomery,  1  Swan,  848. 

Although  it  has  been  held  that  a  conveyance  to- 
trustees  for  the  benefit  of  an  unincorporated 
church  is  valid.  Terrett  v.  Taylor,  18  U.  &  •> 
Cranch.  48, 8  L.  ed.  650. 

A  deed  In  trust  for  an  unincorporated  obaritF 
may  be  given  effect.  Earle  y.  Wood,  supra;  Einm 
V.  Parker,  9  Gush.  7L 
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tiDue  to  be  held  by  luch  trustees  upon 
such  tmsts  as  coDferenoe  may  decide.  It 
does  DOt  appear  that  aoy  trustees  were 
appohitod  by  the  Primitive  Society  under 
this  act.  Afterwards,  in  1878,  the  two  so- 
cieties above  named  united  in  one  society, 
in  pursuance  of  the  provisions  of  this  act 
One  of  the  terms  oi  the  union  was  that 
the  distinctive  terms  "Wesleyan"  and  "Prtmi- 
tiTO  Wesley  an."  by  which  they  had  previously 
been  known,  be  dropped,  and  the  term  "Meth- 
odist" alone  be  used.  At  the  date  of  the  will 
there  was  no  society  in  Ireland  bearing  either 
of  the  distinctive  names  used  by  the  testator  in 
bis  will. 

The  testator  was,  before  coming  to  this 
country,  a  resident  of  Bellurbet,  and  a  member 
of  the  Primitive  Methodist  Society  of  Ireland. 
There  was  at  that  time  at  Belturbet  both  a 
"Primitive  Methodist  Society/*  forming  part 
of  the  Newtown-Butler  circuit  of  the  Primitive 
Weslevan  Society  of  Ireland,  and  also  a  "  Wes- 
leyan  Methodist  Society/'  which  formed  a  part 
of  the  Clone  circuit  of  the  Wesleyan  Methodist 
Society  of  Ireland.  At  the  union  above  men- 
tioned these  societies  were  also  united,  and 
became  known  as  the  * 'Belturbet  Circuit." 
The  testator  was  connected  with  the  Primitive 
Wesleyan  Society  of  Belturbet  His  will  was 
made  in  this  country  in  1883.  In  1876  the 
conference  of  the  Woleyan  Society  appointed 
trustees  to  hold  property  in  trust  for  the  society 
and  its  component  societies  io  the  manner 
provided  in  the  act  of  Parliament  above  set 
forth.    Under  what  authority  this  was  done 


does  not  appear,  as  the  act  above  referred  to 
did  not  apply  to  such  society,  and  mv  attention 
was  not  called  to  any  act  which  does.  The 
trustees  so  appointed  executed  a  declaration  of 
trust,  which  has  been  enroUed  in  the  Irish 
chancery,  and  have  continued  to  act  to  the 
present  time.  A  part  of  the  constitution  of  the 
local  societies  or  circuits  is  that  there  shall  be 
'  ^stewards,"  who  look  after  the  temporal  affairs 
of  the  society,  and  receive  and  disburse  its 
moneys.  Of  the  three  defendants  who  have 
answered  on  behalf  of  the  Belturbet  Society  one 
is  the  superintendent  minister  of  that  circuit, 
and  the  other  two  are  the  stewards  thereof. 

I  think  there  can  be  no  doubt  that  the  two 
societies  named  by  the  testator  in  hti  will  are 
respectively  the  local  Methodist  Society  of  Bel- 
turbet and  the  ffeneral  Methodist  Socie^  of 
Ireland.  The  addition  by  the  testator  or  the 
word  "Wesleyan"  does  not,  in  my  judgment, 
throw  the  least  doubt  on  his  meaning.  The 
previous  existence  there  of  two  societies  of  one 
laith,  and,  in  the  main,  of  one  discipline,  with 
one  of  which  he  was  connected,  and  their 
subsequent  union  into  one  society,  of  which 
union  he  was  probably  aware,  seems  to  leave 
no  room  for  doubt  Tbt  case,  as  to  this  part 
of  it,  is  far  within  the  range  of  authoritative 
decisions,  too  numerous  and  familiar  to  require 
citation. 

It  seems  to  be  settled  by  what  I  conceive  to  be 
the  weight  of  authority,  and  in  accord  with 
reason,  that  a  voluntary  unincorporated  associ- 
ation may  be  a  lesalee  of  a  legacv  like  this.  It 
is  to  be  observed— First,  that  tnere  is  here  no 


A  deed  In  trust  for  the  t)eneflt  of  an  unlooorpo 
rated  cbarlty  Is  valid.   Alden  v.  8t  Feter*s  Parish^ 
156  DK  6BL 

A  devise  to  trustees  of  land  for  the  use  of  a  ma- 
•onio  lodge  is  valid.   Cruse  v.  AxteU,  80  lod.  tf  . 

In  CahHI  v.  Bigger,  8  B.  Moo.  Sll«  a  oonvejanoe 
of  land  to  the  deacons  of  an  nninoorporated  ohnroh 
to  trust  for  the  church  was  upheld. 

An  uDlnoorporated  religious  society  cannot  hold 
real  property  in  the  name  whi«)h  it  asmimesi  nor 
can  tbe  directois  and  their  suooesMrs  in  office 
appointed  by  the  society  bold  it.  But  there  may 
be  a  conveyance  to  an  individual  and  his  heirs  in 
trust  for  the  society,  which  will  be  valid.  Ooesele 
T.  Bimeler,  5  McLean.  98. 

A  hequest  to  trustees  for  the  henelit  of  an  nnin- 
oorporated association  is  valid.  Tappan  v.  Deblois, 
45  Me.  180. 

A  devise  in  trust  for  a  well-organised  charity  Is 
valid.  Bamum  v.  Baltimore,  O  Md.  S87,  60  Am. 
Bep.  210. 

A  bequest  to  an  incorporated  church  In  trust  for 
an  unincorporated  Sunday  school  connected  there- 
with Is  valid.  Butaw  Place  Bapt.  €9i.  v.  Bhively, 
•7Md.485. 

A  devise  In  trust  for  a  definitely  desorfbed  charity 
to  valid  If  made  to  a  trustee  capable  of  takiug  It. 
Ualsey  v.  Protestant  Spiscopal  Church  Oonven. 
tlon,  n  Md.  S76. 

A  t)equest  In  tmst  for  the  persons  who  at  the 
time  constitute  a  voluntary  association  is  not  void 
for  uncertainty,  but  is  available  for  the  Individuals 
then  composing  such  association,  and  not  to  their 
successors.  Bartiet  v.  King.  12  Mass.  687, 7  Am.  Dea 
99;  Jackson  v.  PhUlips,  14  Allen,  601. 

But  an  earlier  case  held  that  a  devise  to  be  ex- 
pended  for  the  use  of  schools  among  the  Inhabit- 
ants in  the  northwest  parish  in  the  town  of  Boz- 
ford,  confining  it  to  mbaliltants  of  such  town 
while  the  pariah  contains  inhabitants  of  another 
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I  town,  so  that  the  beneAolarles  are  not  a  corpora- 
I  tion.  Is  not  valid.    Barker  v.  Wood,  9  Mass.  il9. 

It  t>elng  settled  that  the  association  may  be  bene- 
flldary.  and  equity  having  power  to  effectuate 
charitable  trusts*  the  question  arises.  How  far  will 
equity  create  and  administer  a  trust  in  case  of  a 
simple  gift  to  tbe  associatlonf  Upon  tills  question 
courts  dilTer.  The  difference  Is  founded  in  part 
upon  whetberor  not  the  statute  of  Bllsabeth  has 
been  adopted.  But  it  also  involves  the  further 
question  as  to  tbe  power  of  equity  over  trusts. 

Under  the  statute  of  Bllsabeth  a  charity  may  be 
given  effect  although  the  grantee  is  not  Incorpo- 
rated. Missouri  Historical  8oa  v.  Academy  of 
Science,  94  Mo.  460. 

Where  the  statute  48  Elisabeth  Is  In  force  It  Is  no 
objection  that  no  person  capable  of  taking  ia 
named  as  trustee.  The  devise  will  be  upheld  and 
executed  although  It  is  to  an  unincorporated  asso- 
datiOD.  Washburn  v.  Bewail,  0  Met.  280;  Dexter  v. 
Gardner,  7  Allen,  248. 

A  devise  to  an  unincorporated  charity  will  be  r^ 
garded  as  a  devise  in  trust  under  the  statute  of 
Bliaatieth,  and  will  tie  executed  In  favor  of  the  so- 
ciety.   Bartiett  v.  Nye,  4  Met.  879. 

A  voluntary  association  will  not  be  permitted  to 
take  a  permanent  fund  established  for  a  particular 
purpose,  but  the  court  will  create  of  It  a  proper 
and  permanent  trust.  Wellbeloved  v.  Jones,  1 81m. 
ft  Stu.  40, 1 L.  J.  Oh.  IL 

Tn  M*Olrr  v.  Aaron,  1  Penr.  ft  W.  40. 21  Am.  Dea 
881,  In  which  there  was  a  deviae  for  the  benefit  of 
an  unincorporated  ehurch,  the  court  says  a  gift  to 
a  charity  sbould  not  fail  for  the  want  of  a  trus- 
tee. 

Although  the  grantee  is  unincorporated  a  court 
of  equity  will  not  allow  the  gift  on  that  account  to 
rail,  but  will  see  to  its  effectuation.  Schmidt  v- 
HesB,00Mo.606w 

A  bequest  to  trustees  for  the  benefit  of  a  Sunday 


ess 


Nbw  Jbbsbt  Coubt  of  Errors  axd  Appbals. 


devise  of  real  efitate,  requiring  a  person,  natural 
or  ariiflcial.  capable  of  holding  the  title; 
and,  second,  that  there  is  no  perpetual 
continuing  trust,  which  can  be  adminis- 
tered only  by  such  a  person.  The  gift  is  of 
money,  and  is  absolute  and  unlimited  by  any 
trust  except  such  as  is  implied  by  its  beinff 
given  to  a  religious  society.  There  is  no  limi- 
tation of  the  gift  to  the  use  of  the  annual  in- 
come, nor  to  an^  particular  purpose,  such  as 
is  often  found  m  such  testamentary  disposi- 
tions. In  order  to  carry  out  the  intention  of 
the  testator,  we  have  only  to  see  to  it  that  the 
gift  reaches  the  proper  officer  of  the  association. 
What  shall  afterwards  become  of  it  does  not 
concern  the  court,  as,  so  far  as  appears,  it  did 
not  the  testator.  He  appears  to  have  been  sat- 
isfied to  give  the  money  to  the  association 
without  any  direction  as  to  how  it  was  to  be 
used,  relying,  as  he  might  well  do,  upon  the 
general  and  established  character  of  the  so- 
ciety. That  an  unincorporated  association  of 
this  character  is  competent  to  receive  a  direct 
and  unlimited  gift  of  money  was  admitted  to 
be  settled  law  by  Sir  John  Leach  in  Wellbe- 
lotid  V.  J0ne9,  1  Sim.  &  Stu.  40.  There  the 
bequest  was  to  the  officers  of  an  unincorpo- 
rated theological  seminary,  in  trust  to  use  the 
income  and  interest  in  certain  specified  .chari- 
ties. The  suit  was  brought  by  the  officers  of 
the  school  against  the  executors,  without  bring- 
ing in  the  attorney  general.  It  was  held  that 
the  attornev  general  must  be  brought  in,  be- 
cause the  King,  sls parens patricB,  superintends 
the  administration  of  all  charities,  and  acts  by 


the  attorney  general,"  and  that  a  proper  trust 
must  be  established,  etc.  Sir  John  Leach, 
however,  adds  these  words:  "It  has  beeo  beld 
not  to  be  necessary  that  the  attorney  general 
should  be  a  party  where  a  legacy  la  given  to 
the  treasurer,  or  other  officer  of  some  estab- 
lished charitable  institution,  to  become  a  part 
of  the  general  funds  of  that  inatitotion;  and 
this  exception  is  reasonable;  for  the  attor- 
ney general  can  have  no  interference  with  the 
distribution  of  their  general  funda.**  And  Mr. 
Boyle  in  his  treatise  on  Charities  (p.  217),  atatea 
this  as  the  law  in  England.  And  this  prin- 
ciple seems  to  have  b^n  acted  upon  withool 
question  in  Johnttone  v.  EaH  Harrou^^  29  L. 
J.  Ch.  146,  1  De  G.  F.  A  J.  188,  where  I  infer 
the  beouests  were  to  unincorporated  societies. 
And  Mr.  Perry,  in  bis  treatise  on  Trnsts, 
(§  780),  cites  other  English  aa  well  as  American 
cases  in  support  of  the  same  rule.  The  case 
of  Beangelical  A$*o.'$  Appeal,  85  Pit.  816, 
was  so  much  like  the  present  aa  to  be  indistin- 
guishable, and  the  subject  there  received  full 
consideration  by  Justice  Strong,  who  reviewed 
the  authorities,  and  whose  language  and  judg- 
ment apply  here.  The  same  rule  ts  supported 
by  the  Judgment  of  Mr.  Justice  Baldwin  in 
MagiU  v.  Brown,  reported  in  Brightly  (Fa.) 
847,  note,  and  Blenon'$  EOate,  Br^htfy  (Pa.) 
889 .  To  the  same  effect  are  the  earlier  caaea  in 
New  York.  FotUr  y.  Chapin,  6  Paige^  689. 
where  Chancellor  Walworth  (p.  649)  aaya 
that  the  contrary  decision  of  Philadelphia  Bap- 
tiit  Asso,  V.  Hart,  17  U.  8.  4  Wheat.  1.  4  L 
ed.  499,  is  generally  adndtted  to  be  wrong; 


school  whioh  is  an  uninoorporated  society  Is  valid. 
Cookllo  v.  Davis,  68  Oodd.  877. 

While  a  devise  to  an  unincorporated  association 
is  void  at  law  equity  will  protect  and  perpetuate 
the  charity,  the  leffal  title  remaining  In  abeyance 
or  vestinflT  In  the  heirs  of  the  testator  as  trustees  for 
the  persons  beDeflclally  Interested.  American  Bible 
Soo.  V.  Wetmore,  17  Conn.  181. 

If  an  uninoorporated  relifflous  society  takes  poe- 
seasiOD  of  property  donated  to  its  use,  and  upon 
the  faith  of  the  donation  builds  a  church  thereon 
with  ibe  coosent  of  the  donor,  a  court  of  equity 
miRht  compel  blm  to  convey  to  .trustees  In  perpe- 
tuity  for  the  use  of  the  church,  or  execute  a  dec- 
laration of  trust  that  he  and  his  heirs  should  hold 
tne  property  for  its  use.  fieatty  v.  Kurtz,  27  U.  8. 
2Pet.666,7L.ed.62L 

There  are  some  courts  which  do  not  concur  in 
these  rulinfrs,  and  which  bold  that  if  the  trust  is 
not  made  perfect  by  tbe  creator  the  court  cannot 
render  any  assistance.  Those  cases  will  be  found 
under  the  next  subdivision  of  this  note. 

Personal  property. 

In  case  of  personal  property  the  objections  to 
the  association  taktnir  it  are  not  so  strong,  and  con- 
veyances of  such  property  for  use  at  the  discretion 
of  the  association  are  quite  frenerally  upheld  in  ac- 
cordance with  the  ruling  in  Haodbn  t.  Mbthodibt 

SOCIETT  or  lUXLAJfO. 

If  there  is  a  bequest  to  a  society  tbe  individuals 
composing  it  who  may  be  ideotifled  by  evidence 
take  as  natural  persons  in  the  same  manner  as  if 
each  had  h&en  particularly  named;  and  if  it  be 
upon  a  lawful  trust  they  will  be  compelled  to  exe- 
cute it.  Atty.  Oen.  v.  Jolly.  1  Rich.  Gq.  99;  Gibson 
V.  M'Oall,  1  Rich.  L.  174. 

A  cbaritahle  bequoftt  to  an  unincorporated  re- 
ligious society  is  valid.  Evangelical  Asso.*s  Appeal, 
a6Pa.8ia. 
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A  gift  to  a  charitable  asMiolatlon  wlthoot  apeoify- 
ing  any  particular  use  to  which  it  Is  to  be  apiAled  is 
a  chartitable  gift.    Woolford^S  Appeal.  ISB  Pa.  47. 

In  WItman  v.  Lex,  17  Serg.  ik  R.  88, 17  Am.  De» 
044,  it  is  eaid  that  in  Pennsylvania  donationa  to  un- 
incorporated bodies  were  uniformly  upheld. 

An  absolute  bequest  to  an  unincorporated  so- 
ciety is  good.    Parker  v.  OoweU,  16  N.  H.  MB. 

A  bequest  of  money  generidly,  and  not  upon 
permanent  uses  to  an  unincorporated  ^asaooiatioB 
capable  of  dear  Identification,  is  valid.  Re  Tlck- 
nor*s  Estate,  18  Mich.  44. 

A  legacy  to  an  unincorporated  association  with  a 
direction  that  it  shall  go  to  the  treasurer  thereof 
for  the  time  being  is  valid.  Tucker  v.  Seamanls 
Aid.  8oc.  7  Met.  188. 

A  bequest  to  a  voluntary  unincorporated  as- 
sociation is  valid.  Carter  v.  Belfour,  19  Ala.  S14s 
Williams  V.  Pearson,  88  Ala.  299. 

And  this  was  the  view  which  was  at  first  adopted 
in  New  York. 

In  an  early  case  the  chanoeUor  said:  ** Although 
some  doubt  was  thrown  upon  the  question  of  char- 
itable donations,  for  the  benefit  of  a  community  or 
body  not  incorporated  so  as  to  be  capable  of  tak- 
ing and  conveying  the  legal  title  to  property,  by 
Philadelphia  Baptist  Asbo.  v.  Hart,  17  U.  a  4  Wheat. 
1, 4  L.  ed.  499, 1  believe  it  is  generally  admitted  that 
the  decision  in  that  case  was  wrong;  And  it  may 
now  be  considered  as  an  estabHsbed  principle  of 
American  law  that  the  court  of  chancery  wtil  sus- 
tain and  protect  such  a  gitt,  bequest,  ordedlcatkKi 
of  property  to  public  or  charitable  uses,  .  . 
where  the  object  of  the  gift  or  dedication  is  specdflo 
and  capable  of  being  carried  into  effect  according 
to  the  intention  of  the  donor.  ...  A  devise  or 
conveyance  of  real  estate  .  .  .  may  perhaps 
form  an  exception  to  the  general  prlnoipla.**  Pot- 
ter V.  Chapin,  6  Paige,  689. 

A  voluntary  unincorporated  society  may  take  a 
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Wright  T.  MsthodiH  ffpiseopal  Church,  HoflntL 
Ch.  202.  at  pam  389,  265;  Etna  v.  WoodhuU, 
8  Edw.  Oh.  79;  Homledc  T.  Ameriean  BibU 
JSoe,  2SaDdf.  Oh.  188;  Bankiv,  Philan,  4  Barb. 
80.  Id  that  case  there  was  a  bequest  of  $8,000 
*to  the  Roman  Oatholic  Ohurch  of  Petenburg, 
in  the  state  of  Yirffinia;"  an  UDincorporat^ 
religious  society.  The  learned  Judge,  in  bis 
opinion  (p.  89),  of  this  bequest  says:  "It  ap- 
pears, however,  that  this  is  an  uninoorporated 
institution,  and  it  is  contended  that  for  that 
reason  the  legacy  is  Toid.  The  legality  of  be- 
quests for  pious,  and  charitable  uses,  though 
for  the  benefit  of  unincorporated  associations, 
is  so  well  established  in  this  state  that  it  is 
barely  necessary  to  refer  to  the  authorities." 
He  then  cites  some  of  the  authorities  abore 
cited,  and  proceeds:  "In  this  case,  however, 
the  will  does  not  create  a  trust  It  gives  the 
legacy  directW  to  the  objects  of  the  bounty  of 
the  testatrix,'  and  he  held  the  bequest  good. 
The  later  New  York  cases  lean  the  other  way. 
In  Otoens  ▼.  Mutionary  8oe.  14  N.  Y.  880,  67 
▲m.  Dec.  160,  an  unlimited  bequest  to  an  unin- 
corporated association  was  held  void  because  the 
general  objects  of  the  association  were  not  char- 
itable, and  on  that  ground  it  was  distinguished 
from  the  cases  Just  cited.  In  Shertooody.  Amer- 
iean Bible Soe.  1  Keyes,561,a  bequest  as  follows: 
"I  give  and  bequeath  unto  the  Arcot  Mission 
of  the  Reformed  Dutch  Ohurch  the  sum  of 
$8,000,  to  be  used  for  the  education  of  the 
heathen  boy  on  whose  account  I  have  hereto- 
fore adTanced  money," — was  held  void  be- 
cause  the  association  was    unincorporated, 


and  therefore  unable  to  act  as  a  trustee  of  a 
specisl,  continuing  trust,  as  that  was  held  to 
be.  The  opinion  makes  no  mention  of  the 
cases  earlier  than  Oteene  v.  Mittionary  8oe., 
which  it  cites  as  holding  the  general  proposi- 
tion that  a  voluntary  association  cannot  be  a 
legatee.  White  v.  Htneard,  46  K.  Y.  144,  was 
a  case  of  a  devise  of  lands,  and  may  well  stand 
on  that  ground.  Numerous  other  cases  in  ao- 
cord  with  those  first  above  cited  are  found  in 
Mr.  Randolph's  learned  note  on  the  subject. 
1  Jarman,  Wills  (Rand.  A  T.  ed.)pp.  410-412. 
A  review  of  these  leads  me  to  the  conclusion 
first  above  stated,  that  a  direct  gift  of  money 
without  limitation  as  to  its  future  use,  to  an 
unincorporated  charitable  association,  is  f^ood. 
But  if  it  were  necessary  to  the  validity  of 
the  bequests  here  in  question  to  hold  that  the 
legatee  should  have  corporate  capacity,  I 
should  be  inclined  to  hold  that  the  act  of  Par- 
liament before  referred  to  was  sufficient  for 
that  purpose.  It  expressly  provides  the  ma- 
chinery by  which  the  society  may  acquire  and 
hold  for  its  purposes  real  and  personal  prop- 
erty, and  it  Impliedly,  at  least,  authorizes  such 
acquisition  ana  holding,  and  subjects  it  to  the 
purposes  of  the  society  as  declared  by  its  gov- 
erning body.  The  same  act  authorizes  the 
grantee  of  this  power  to  unite  with  any  other 
church,  religious  body,  or  association  in  Ire- 
land, but  says  nothing  of  the  effect  of  sudi 
union  upon  'the  exercise  of  the  power  thus 
granted.  I  conclude  that  the  effect  would  not 
be  to  destroy  the  power,  but  rather  that  it 
would  he  perpetuated  in  the  association  to  re> 


legwoj.  Wrlffht  t.  Methodist  Bpiscopai  Ohnrcli, 
Hoflm.  €9i.  2M.  This  ease  oontains  a  very  full  and 
valuable  examination  of  the  jurlsdiotioa  of  oban- 
oery  to  enforce  charitable  trusts. 

Bequests  for  charitable  purposes  to  unincor- 
porated societies  are  sustained  where  the  object  is 
competent  and  is  designated  or  may  be  clearly  as. 
certained.  Hombeok  v.  American  Bible  800.  S 
Sandf.  Gh.  U8L 

A  bequest  to  an  unincorporated  religious  asBOola- 
tion  for  the  uie  of  its  poor  ministers  la  not  within 
the  statute  anainst  perpetuities.  Sbotwell  v.  Mott, 
28andf.Gh.46w 

A  bequest  to  a  religious  society  as  such  la  valHl  tm 
a  ^t  for  pious  and  charitable  uses,  although  the 
eodety  is  not  incorporated.  Banks  v.  Phelan,  4 
Barb.8a 

Such  a  bequest  is  void  as  there  is  no  trustee  com- 
petent to  take  tlie  fund,  slnceasodety  Is  compoaed 
of  fluctuating  and  unascertained  persons,  and  the 
beoefldaries  are  the  entire  community  within  the 
influence  of  the  society.  Downing  v.  MarsbaU,  S8 
N.  7. 868, 80  Am.  Dec.  UO;  Ruth  v.  Oberbrunner,  40 
Wi&238. 

But  It  was  subsequently  held  that  a  bequest  to  a 
voIuQiary  association  ia  invalid.  Owens  v.  Mls- 
Blooary  Soc.  of  M.  E.  Gh.  14  N.  Y.  880, 87  Am.  Dec 
ISO.  The  reason  given  was  that,  the  purpose  of 
the  gl  ft  not  being  stated,  there  was  no  way  of  ascer- 
tain lug  the  object  to  which  it  should  be  devoted. 
But  it  is  said  that  it  ia  not  intended  to  deny  the 
power  of  courta  of  equity  to  enforce  the  execution 
of  trusts  created  for  charitable  purposes  in  cases 
where  the  fond  is  given  to  trustees  competent  to 
take,  and  where  the  use  is  so  far  defined  as  to  be 
capable  of  being  specifically  executed  by  authority 
of  law. 

A  voluntary  unincorporated  association  is  not 
legally  competent  to  receive  a  donation,  even  for  a 
purpose   denominated   charitable.   Sherwood    v« 

82L.R.A. 


American  Bible  Boo.  1  Keyes,  fi6il«  4  Abb.  App.  Deo* 


80  that  the  generally  recognised  rule  In  that  state 
now  is  that  a  bequest  to  an  unincorporated  asso- 
ciation or  sode^  is  void.  First  Presby.  Soc.  v. 
Bowen,  a.  Hun,  888;  McKeon  v.  Kearney,  07  How. 
Pr.  318;  Betts  v.  Betts,  4  Abbu  N.  a  408;  Leonard  v. 
Davenport,  68  How.  Pr.  884.  But  in  a  recent  case 
in  the  surrogate's  court  it  was  held  that  an  unin- 
corporated association  was  competent  to  take  a 
bequest  for  a  pious  use.  Oarpenter  v.  Historical 
800. 1  Dem.  807.  And  in  De  Witt  v.  Ohandler,  U 
Abb.  Pr.  471,  a  tiequest  to  an  unincorporated  so- 
daty  Is  upheld  without  a  direct  discussion  upon  the 
question  under  the  act  authorizing  the  suit  for  the 
lieneflt  of  associations  consisting  of  seven  or  mor» 
members. 

80  other  states  have  followed  the  same  rule. 

A  bequest  to  an  uninoorporated  association  is 
not  valid  for  want  of  capacity  in  tUe  legatees  to 
take  and  enjoy  what  Is  given.  Holland  v.  Peck,  t 
Tred.Bq.86S. 

A  bequest  directly  to  sn  unincorporated  sssoda- 
tion  is  void.   Bhodes  v.  Bhodes,  88  Tenn.  687. 

A  gift  to  an  unincorporated  association  to  be  put 
into  the  hands  of  a  trustee  to  be  selected  by  It  is 
void.  Daniel  v.  Fain,  6  Lea,  8U;  Beeves  v.  Beeves, 
Id.  844. 

A  bequest  to  an  unincorporated  society  ia  void. 
White  V.  Hale,  2  Ooldw.  77. 

A  bequest  to  a  voluntary  unincorporated  associa- 
tion is  void  becauae  it  ia  mcapable  of  taking  title 
to  property  and  there  Is  no  cestui  que  trust  who  can 
en  force  its  execution  in  equity.  Church  Bxtensloo 
of  M.  B.  Oh.  T.  Smith,  68  Md.  808;  Blzer  v.  Perry.  68 
Md.113. 

By  the  laws  of  Maryland  a  bequest  to  an  unin- 
corporated society  of  a  fund  to  be  applied  by  it  to 
a  certain  purpose  is  void.  Meade  v.  Beale,  Taney, 
888. 
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suit  from  the  tiDfoii.  The  result  would  be 
tliat  the  trustees  previously  appointed  by  the 
Wesleyan  Methodist  Society  would,  by  the 
uoioD,  ac<]uire  the  rights  and  be  subjected 
to  the  duties  and  restrictions  prescribed  in  the 
act. 

The  character  and  objects  of  the  le^^ateesare 
beyond  question.  It  is  a  matter  of  history 
and  general  knowledge,  of  which  the  court 
takes  notice  without  proof,  that  the  societies 
formed  by  Wesley  in  the  British  Isles  and  in 
tbis  country  were,  and  still  continue  to  be, 
societies  enfraged  in  promoting  the  Christian 
religion,  and  therefore  charitable.  Money 
given  to  any  such  society  is  presumably  given 
to  charity,  and  the  eift  will  be  upheld.  I  will 
advise  that  the  giUB  are  valid;  that  the  fund 
set  apart  for  the  annuity  of  $50  may  be  paid 
to  the  "stewards,"  for  the  time  being,  of  the 
Belturbet  circuit,  and  the  residue  to  be  paid 
to  the  permanent  trustees  of  the  general  so- 
ciety or  conference  for  Ireland.  Such  pay- 
ment may  be  made  under  the  supervision  of  a 
special  master,  and  upon  such  vouchers  as  he 
may  approve;  and  upon  bis  report  a  decree 
may  be  made  discharging  the  executor.  Costs 
of  both  parties  with  a  reasonable  counsel  fee 
to  be  fixed,  will  be  paid  out  of  the  fund. 

Meuri.  Beiriamln  A*  Vail  and  Clar- 
ence D.  Ward,  for  appellants: 

This  court  will  not  administer  a  foreign 
charity. 

Taylor  r»  Bryn  Mawr  OoUege^  S4  N.  J.  Eq. 
104. 

A  bequest  to  benevolent,  religious,  or  char 
Itable  institutions  is  void  as  it  embraces  bv 
force  of  the  term  * 'benevolent"  objects  which 
are  not  in  a  legal  sense  charities. 

Thomson  v.  ^'orris,  20  N.  J.  Eq.  490. 

The  residuary  estate  should  be  distributed 
among  the  next  of  kin,  because,  (1)  there  is  no 
definite  beneflciarv;  (3)  there  is  no  competent 
trustee:  (8)  there  u  no  bequest  to  charitable 
uses  and  the  court  cannot  appoint  a  trustee. 

1  Jarman,  Wills  (Rand.  &  T.  ed.)  p.  408. 


Mr.  Thomas  J«  Kennedy*  for  respond- 
ents: 

Bequests  to  religious  societies  without  Uoi- 
itation  are  charitable. 

Earle  v.  Wood,  8  Cnsh.  480;  Berter  t.  Oard- 
ner,  7  Allen,  248;  EtangHieal  Ajuo*%  Appeal^ 
85  Pa.  816;  OUmn  v.  JfOaU,  1  Rich.  U  174; 
Atty.  Oen.  ▼.  JoUy,  1  Rich.  Eq.  99;  DeOaw^  v. 
DoNnns,  29  K.  J.  Eq.  86,  Affirmed  81  N.  J. 
Eq.  671;  Perry.  Tr.  701;  Thornton  y.  NbrrU^  20 
N.  J.  Eq.  489;  Cory  Univermlut  Soc  v. 
Beatty,  28  K.  J.  Eq.  570;  Hamilton,  Charities 
in  Ireland,  pp.  6,  21. 

Charitable  gifts  are  favored  by  the  law. 

Roper,  Legacies,  1180,  1181;  Boyle,  Char- 
ities, 222;  DeCamp  v.  DoMm,  29  X  J.  Eq. 
86;  HadUy  t.  Hopkira  Academy,  14  Pick.  258; 
Chapin  y.  Behool  Dist  No.  2,  85  N.  H.  445. 

A  mere  misnomer  or  misdescription  of  the 
devisee  or  legatee  intended  is  immaterial  if 
sucb  deriaee  or  legatee  can  be  clearly  identified. 

Perry,  Tr.  §  780;  Story,  Eq.  Jur.  §  1170; 
Jarman,  Wills  (Rand.  &  T.  ed.)  411.  note; 
MeBride  v.  Elmer,  6  N.  J.  Eg.  107;  Van 
Wagenen  y.  Baldwin,  7  N.  J.  Eq.  211;  New 
Fork  Annual  Conference  Minister's  M.  A.  8oc. 
V.  Clarkson,  8  N.  J.  Eg.  541;  Smith  y.  FirM 
Pretby,  Church,  26  N.  J.  Eq.  182;  DeCamp  v. 
DoMns,  29  N.  J.  Eq.  86.  Affirmed  81  N.  J. 
Eq.  671;  Bradshaw  v.  Thompson,  2  Younij^  A 
C.  Ch.  Cas.  295;  Bunting  t.  MarrioU,19  Be^r. 
168;  M'Girr  y.  Aaron,  1  Penr.  &  W.  49.  «1 
Am.  Dec.  861;  Domestic  d  F,  Missionary  fkx.'s 
Appeal,  80  Pa.  485;  Makeown  v.  Ardaugh,  10 
Ir.  Eq.  Rep.  445;  United  States  y.  Drummond, 
88  Beav.  449. 

A  devise  or  bequest  for  the  benefit  of  a  yol- 
untary,  unincorporated  religious  or  other  char- 
itable society  is  good. 

Gibson  y.  M'Call,  and  Atty.  Oen,  y.  JcUy^ 
supra;  Perry,  Tr.  S  780;  Story,  Eq.  Jur. 
g  1169;  Earle  v.  Wood,  and  Derter  v.  Gardner^ 
supra;  Pickering  y.  BhottoelL  10  Pa  28; 
Evangdical  Asso.'s  Appeal,  85  Pa  816;  TanTs 
AppMl,  64  Pa  95;  Zeisweiss  y.  Jam/es,  68  Pa. 
465,  3  Am.  Rep.  558;  Ji^nstane  y.  Earl  Har- 


A  bequest  to  the  trustees  of  an  nntnoorporated 
rellffious  sssoclation  Is  void.  Mons  v.  Boush,  28  W. 
Ya.  119;  Wilmotb  v.  WUmoth,  84  W.  Ya  4S6. 

Bqulty  has  in  some  cases  upheld  bequests  of  per- 
sonalty. 

A  bequest  to  an  uninoorporated  charitj  in  a 
strict  leffal  view  cannot  he  supported,  but  It  may  Yte 
such  a  charity  as  ohnocery  wiU  uphold  and  proteot. 
Kinir  V.  Woodhull,  8  Sdw.  Ch.  70. 

A  court  will  sustain  a  legacy  to  an  noinoorpo- 
rated  society  and  appoint  a  trustee  to  oarry  into 
effect  the  general  purpose  of  the  testator.  Wins- 
low  V.  Cummings,  8  Gush.  86& 

A  charitabie  bequest  to  an  uninoorporated  asso- 
ciation may  be  enforced  by  virtue  of  the  statute  of 
BliaBberth  even  if  it  oould  not  be  made  effectual 
without  that  statute.  Preachers*  Aid  8oc  v.  BIcht 
4ft  Me.  668;  Swasey  v.  American  Bible  Soc.  67  Me. 
683. 

In  case  of  a  charitable  gift  to  an  unincorporated 
aMooiatlon  the  court  wlU  lay  hold  of  the  fund  and 
oarry  Into  effect  the  charitable  intention  of  the 
testator  by  appointing  a  trustee  If  necessary. 
BeaU  V.  Fox.  4  Ga.  4(M« 


jMoeiaHonas  trustee. 
IS  the  appointed  trustees  are  unorganised  as  well 
L.&A. 


as  uninoorporated  they  cannot  act    Orl: 
Harmon,  86  Tnd.  246. 9  Am.  Bep.  SSO» 

But  a  power  of  selection  of  the  beneliolarles  may 
be  vested  In  nn  unincorporated  religious  society. 
Pickering  v.  Shotwell,  10  Pa.  88;  Zeiswolas  v.  James, 
68 Pa.  466, 8  Am.  Bep.  658;  Domestloft  F. Mlaslonarr 
800.^  Appeal*  80  Fa.  484. 

The  association  may  be  given  power  by  statute 
to  hold  property*  and  If  It  Ja  given  snob  power  a 
devise  to  it  may  be  valid.  Helskell  v.  Ghiokasaw 
Lodge,  No  8, 87  Tenn.  686, 4  L.  B.  A.  600. 

Under  the  Tennesaee  statute  an  uninoorporated 
church  society  may  take  title  of  a  lot  upon  which 
to  build  a  church.    Beeves  v.  Beeves.  6  Lea,  644. 

Under  the  Massachusetts  statute  a  deed  of  land  to 
an  organised  and  acting,  though  uninoorporated, 
reiigloua  society  vests  a  valid  title  In  the  grantee 
as  a  iKKly,  and  does  not  create  a  tenancy  In  com- 
mon among  the  Individuals  who  oompoee  the  so- 
ciety.  Haoiblett  v.  Bennett,  6  Allen.  140l 

A  voluntary  association  may,  under  the  Yermoni 
laws,  receive  and  hold  a  legacy*  Smith  v.  Nelson, 
18  Yt.  646. 

As  to  the  effect  of  subsequent  Incorporation,  see 
nmU  to  Longheedv.  Dykeman*s  Baptist  Church 
and  Boo.  (N.  Y.)  14  L.  B.  A.  4ia  H.  P.  F 
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owelty,  1  De  G.  F.  ft  J.  183;  Pnacheri  Aid 
J3oc.  v.  BUK  45  Me.  663. 

And  thif  iB  so  e^en  when  there  te  no  cbarit- 
*«ble  use  specified. 

American  Bible  8oe,  ▼.  Wetmere.  17  Conn. 
181;  BeangeUeai  Aeeo.'i  Avpeal,  Tar^i  Appeal, 
<«nd  Johnitone  y.  Earl  Harrowby,  eupra;  Burr 
T.  amiik,  7  Vt  241,  29  Am.  Dec.  154. 

JBquity  will  not  suffer  a  trust,  charitable  or 
•otherwise,  to  fail  for  want  of  a  trustee. 

Jarman,  Wills  (Rand.  &  T.  ed.)  note  B,  p. 
-414;  WiUiamM  v.  Pearetm.  88  Ala.  209;  Picker- 
4ng  ▼.  ShotwU,  iupra;  Atty.  Oen.  y.  Jolly,  1 
Bicb.  £q.  99;  McBride  t.  Elmer,  26  N.  J.  Eq. 
107:  Chapin  t.  86hodl  Diet,  No.  f,  85  N.  H. 
^446. 

A  legacy  giren  to  an  established  charitable 


Institution  to  become  part  of  Its  general  or 
ordinary  funds  will  be  paid  directly  to  such  an 
institution. 

Boyle,  Charities,  917;  WeObeUned  t.  Jonet,  1 
Sim.  A  Stu.  48;  Johnstone  ▼.  Earl  Harrowby, 
Evangelical  Amm*9  Appeal^  and  Burr  y.  Bmith^ 
supra. 

Per  Cari»m: 

Decree  affirmed  as  to  both  appeals,  for  tha 
reasons  giyen  in  the  court  of  chancery. 

For  affirmance:  Beasley»  Ch.  J.,  Ab- 
bett,  Depne*  Dlzon»  Lippmeottt  Hai^ie* 
Reed*  van  Syekel*  Bof^rt*  Brown* 
Clement*  KraeMr,  Smith— 18. 

For  reyersal:    mne. 


MISSISSIPPI  SUPREME  COURT. 


35.  T.  DORR  AH,  Admr.,  etc.,of  Frances  A. 
Jeffries,   Deceased,  Appt., 

V. 

J.  H.  HILL  et  al 


(. 


.Miss.. 


.) 


1.  An  aipent  Is  ifnUty  of  a  frand  which 
may  be  repudiated  bj  bis  prtooipal,  when 
without  tbelatter*B  knowledge  be  loans  his  moDoy 
to  bis  own  dehtor,  reoelTtov  a  large  part  of  the 
proceeds  In  payment  of  a  deed  of  trust  held  by 
him. 

1B«  One  whose  mon^  Is  loansid  by  an 
sbgent  en  a  deed  ef  trost  which  is  InvaUd 
because  not  siflmed  by  the  8rrantor*s  wife,  and  the 
proceeds  of  which  an  In  large  part  received  by 
the  agent  In  dtacbanre  of  a  valid  doed  of  trust 
which  he  held  for  purchase  money,  may,  by  reo- 
eon  of  the  agent*s  adverse  personal  iotereet  in 
the  matter,  which  was  not  known  to  the  lender 
but  was  known  to  the  borrower,  have  the  valid 
•deed  of  trust  restored  and  be  subrogated  to  Its 
eeouritj. 

iWMtfitid, .!.« <lfnenfsO . 

(Aprfllft.imD 

APPEAL  hj  plaintiff  from  a  decree  of  the 
Chancery  Court  for  Noxubee  County  re- 
fusing to  subrogate  plaintiff  to  the  security  of 
a  deed  of  trust  which  had  been  given  to  secure 
the  purchase  price  on  certain  real  estate  to  pay 
'Which  the  money  of  plaintiff's  intestate  had 
4>een  used.     Reverted, 

The  facts  are  stated  in  the  opinion. 

Mr.  i.  E.  BiTeSv  for  appellant: 

A  mere  change  in  the  form  of  indebtedness 
-will  not  discharge  a  lien  unless  the  parties 
•clearly  intend  to  extinguish  it. 

Oaneler  ▼.  Sallis,  54  Miss.  446. 

At  the  time  Patty  made  this  loan  to  Hill  his 
own  security  was  valid  although  the  trust  deed 
was  not  signed  by  Mrs.  Hill  (the  debt  being 
-for  the  purchase  money).  Owing  to  the  relation 
-of  the  parties,  Patty,  being  the  agent  of  Mrs. 


Jeffries,  havinit  the  exclusive  lending  of  her 
money  and  taking  security  therefor,  could  not, 
under  such  circumstances,  take  an  invalid 
security  for  her  in  any  transaction  in  which  he 
was  personally  interested  where  he  would  be 
deriving  any  benefit.  Hill,  knowing  this  rela- 
tion and  knowing  that  tbe  real  purpose  in  this 
new  trust  deed  was  to  allow  Patty  to  use  that 
much  of  Mrs.  Jeffries'  money,  was  equally 
bound  with  Patty,  and  so  far  as  the  property 
was  concerned  it  should  in  equity  remain  in 
the  same  war  it  was  when  this  illegal  trans- 
action took  place. 

Pom.  Eq.  Jur.  gg  ISll ,  1212,  and  cases  therein 
cited. 

Mesere,  Orr  S^  Dinsmore  for  appeUee. 


Cooper,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  appellant,  as  administrator  of  the  estate 
of  Mrs.  Frances  A.  Jeffries,  exhibited  his  bill 
against  the  appellees,  asking  to  be  subrogated 
to  the  security  of  a  certain  deed  of  trust  exe- 
cuted by  the  appellee  Hill,  on  the  18th  day  of 
January,  1889,  to  secure  tbe  payment  of  a  debt 
of  $450  and  interest  thereon,  in  such  deed  de- 
scribed, to  one  R  C.  Patty.  On  final  hearing 
this  relief  was  denied,  and  the  complainant 
appeals. 

The  facts,  chronologically  stated,  are  as  fol- 
lows: In  the  year  lS95  Patty  sold  to  Hill  a 
small  tract  or  land  at  the  price  of  (400,  for 
which  he  accepted  the  notes  of  Hill,  payable 
at  stated  future  times.  On  the  18th  or  Janu- 
ary, 1889.  Hill,  not  having  paid  any  part  of 
the  purchase  price  of  said  land,  executed  a  deed 
of  trust  to  Patty  to  secure  the  same.  On  tbe 
same  day  Patty,  acting  as  the  agent  of  one  Mrs. 
Oaston,  loaned  to  HiU  the  sum  of  $264,  and 
received  from  him  to  secure  its  payment  a 
deed  of  trust  on  certain  personal  property. 
On  tbe  1st  day  of  January,  1890,  Patty  had  in 
his  hands  as  the  agent  of  Mrs.  Jeffries,  a  sum 
of  money  which  she  had  intrusted  to  him  to 
lend,  or  otherwise  invest,  for  her   account. 


Nora.— As  to  subroiratlon  to  rights  under  a  niort- 
iOSe  whtob  has  t>een  paid,  see  Wilton  v.  Mayberrj 
.<Wis.)  6  L.  R.  ▲.  O;  Lowe  v.  Bawllos  (Ga.)  0  L-  B* 
A.  78;  Dutober  v.  Hobby  (GaJ  10  Lb  B.  A  478; 

412  L.R  A. 


Campbell  v.  Foster  Borne  Asso.  (Pk)  ft  L.  B.  A 
117;  Stewart  v.  Wbeeling  «  L.  B.  li.  Go.  (Ohio)  M 
L.  B.  ▲.  488.  and  Uolon  Mortgage  Bkg.  ft  T.  Co.  v. 
Peters  (Miss.)  80  L.  &  A  818. 


MlBftTHHIFFI  SUFBKKB  COUBT* 


Hill  hftd  paid  oo  part  of  the  purchase  price  of 
the  land,  and  not  much  of  the  amount  due  by 
him  to  Mrs.  Gaston,  and  she  desired  to  have 
the  Mance  due  her  paid  by  him.  Patty,  act- 
loff  for  himself  and  Mrs.  Gaston  and  Mrs. 
Jeffries,  accepted  from  Hill  his  note  for  $650, 
payable  to  Mrs.  Jeffries,  in  payment  of  the 
debt  owing  to  him  for  the  purchase  money  of 
the  land,  and  in  payment  of  the  balance  due  to 
Mrs.  Gaston.  He  deliyered  up  to  Hill  the 
notes  by  which  these  debts  wereeyidenoed,  and 
canceled  the  deeds  of  trust  by  which  said  notes 
had  been  secured,  and  accepted  from  Hill  a 
deed  of  trust,  upon  the  land  and  personalty, 
to  secure  the  note  then  executed  by  him  to  Mrs. 
Jeffries.  This  note  and  deed  Patty  retained  in 
his  possession  until  his  death,  which  occurred 
in  December,  1890.  Mrs.  Jeffries  died  in  Au- 
gust, 1890,  not  haying  been  adyised  by  Patty 
of  the  fact  that  he  had  made  the  iu  vestment 
of  her  money.  After  the  death  of  Patly,  the 
note  and  deed  of  trust  were  deliyered  by  his 
representatiye  to  the  administrator  of  lirs. 
Jeffries.  Hill  had  made  some  small  payments 
to  Patty  on  the  note,  and  also  paid  two  or 
three  small  sums  to  the  administrator  of  Mrs. 
Jeffries.  It  was  then  discoyered  that  the  wife 
of  Hill  had  not  joined  in  the  deed  securing  the 
note  to  Mrs.  Jeffries,  by  reason  of  which, 
since  a  part  of  the  land  was  a  homestead,  the 
security,  as  to  it,  was  inyalid,  under  our  stat- 
ute requiring  the  wife  to  Join  in  the  conyey- 
ance  of  the  homestead.  Hill,  it  appears,  there- 
upon promised  to  procure  his  wife  to  join  him 
in  the  execution  of  a  new  deed  of  trust,  but 
afterwards  refused  to  do  so,  and  the  appellant 
exhibited  his  bill,  setting  up  the  facts,  and 
praying  that  the  deed  of  trust  executed  by  Hill 
to  Patty  on  the  18th  of  January,  1889,  be  re- 
instated and  enforced .  On  final  hearing  it  was 
agreed  that  the  sum  due  by  Hill  was  $S}0,  for 
which  the  court  rendered  a  final  personal  de- 
cree aeainst  him,  and  db^cted  the  land,  in  ex- 
cess of  the  homestead  exemption,  to  be  sold 
for  its  payment,  and,  on  the  cross  bill  of  HiU, 
decreed  cancelation  of  the  deed  as  to  the  land 
composing  the  homestead. 

It  is 'said  by  counsel  that  the  chancellor  was 
controlled  in  his  decision  by  the  case  of  Hind- 
eU  y.  Bush,  64  Miss.  487.  In  that  case  How- 
ell, who  owned  an  encumbered  homestead, 
borrowed  the  money  from  Bush  to  pay  off  the 
debt,  agreeing  to  g^ye,  as  security,  a  deed  of 
trust  on  the  property.  This  deed  he  executed, 
but  there,  as  here,  the  wife  did  not  Join  in  the 
deed,  and  Bush  sought  subrogation  to  the  rights 
of  the  encumbrancer,  whose  debt  the  money 
he  loaned  had  paid.  The  court  held  that, 
since  Bush  had  caryed  out  and  selected  his  own 
security,  and  had  canceled,  and  intended  to 
cancel,  the  original  encumbrance,  and  since 
neither  fraud  nor  mistake  of  fact  was  alleged 
or  proyed,  the  original  encumbrance  could  not 
be  reyiyed  for  his  protection.  If  Mrs.  Jeffries 
had  loaned  the  money  to  Hill,  and  taken  the 
inyalid  security,  the  case  of  Bmodl  y.  Bush 
would  haye  controlled.  The  reason  of  that 
case,  howeyer,  was  that  the  lender  had  caryed 
out  his  own  security,  whidi  failed  of  effect  be- 
cause of  a  mistake  of  law.  It  does  not  decide 
that  there  can  be  no  subrogation,  in  any  event, 
to  a  security  which  was  discharged,  and  in- 
tended to  be  discharged,  by  the  parties.  We 
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need  not  again  examine  this  question,  bb  HIb 
f  ull  V  discussed  in  the  opinion  of  the  court,  and 
in  the  dissenting  opinion  of  Judge  Wbitfleld, 
in  Union  Mortgage,  Bkg,  d  T.  Co.  y.  Beief%  It 
Miss.   1058,  80  L.  R.  A.  829.    Starting  with 
the  proposition  that,  under  circumstaDce^,  a> 
security,  though  once  intentionally  canceled, 
may  be  reyiyed  and  enforced  by  a  court  of  eq- 
uity, the  single  inquiry  is  whether  the  facts  of 
this  case  bnng  the  complainant  within  the 
principle  on  which  relief  will  be  granted.     In 
the  administration  of  relief  by  subrogation,  it 
will  be  found  that  the  Jurisdiction  of  equity 
rests  largely  upon  the  prevention  of  frauds  and 
relief  af^nst  mistakes;  and  the  expansion  of 
the  rule  has  so  nearly  covered  the  field  that  it 
may  now  be  said  that,  wherever  a  court  of  eq- 
uity will  relieve  against  a  transaction,  it  wiU 
do  so  by  the  remedy  of  subrogation,  if  that  be 
the  most  efficient  and  complete  that  can  be  af- 
forded.   We  are  of  the  opinion  that  the  com- 
plainant was,  and  is,  entitled  to  the  relief 
prayed  in  this  cause,  for  the  reason  that  the 
arrangement  made  between  Patty,  the  agent  of 
Mrs.  Jeffries,  and   the  defendant,  was  one 
which  Patty  bad  no  right  to  make,  and  be- 
cause the  defendant,  bv  Uie  yery  nature  of  the 
transaction,  was  bouna  to  know,  and  did  know, 
that  the  agent  was,  while  professing  to  act  for 
Mrs.  Jeffries,  directly  interested  in  the  nego- 
tiation, and  could  therefore  only  bind  his  prin- 
cipal by  her  consent,  she  being  fully  informed 
of  what  he  was  doing  or  had  done.    We  need 
not  cite  authorities  for  the  proposition  that  the 
agent  must  be  loyal  to  his  principal,  and,  like 
all  other  fiduciaries,  is  forbidden  to  make  a> 
profit  by  a  breach  of  trust.    An  agent  em- 
ployed to  sell  cannot  be  a  buyer,  nor  one  em- 
ployed to  buy  he  a  seller,  in  the  matters  in- 
trusted to   him  by  his  princioal.    Wharton, 
Agency,  §§282, 289, 694, 760.  '*When  an  agent, 
without  knowledge  of  his  principal,  beoomee 
engaged  in  an  adverse  interest,  he  is  guilty 
of  a  gross  breach  of  trust,  making  himself  per- 
sonally liable  to  his  principal  for  the  damage, 
and  vitiating,  ...  at  the  principal's  election, 
any  contract  made  under  the  infiuenoe  of  such 
disloyal  engagements^    And  this  rule  obtains 
even  where  the  agent  reaps  no  benefit  from  the 
transaction."    Id.  g  244;  Baughn  y.  ShaekU- 
ford,  48  Miss.  255.    In  Ex  parte  Jamu,  8  Yea. 
Jr.  887,  Lord  Eldon  said  that  "this  doctrine  as 
to  purchases  by  trustees,  assignees,  and  per- 
sons having  a  confidential  character,  stande 
much  more  upon  general  principle  than  upon 
the  circumstances  of  any  individual  case.    It 
rests  upon  this:    That  the  purchase  is  not  per- 
mitted in  any  case,  however  honest  the  circum- 
stances, the  general  interests  of  Justice  requir- 
ing it  to  be  destroyed  in  eyery  instance;  as  no 
court  is  equal  to  Uie  examination  and  ascer- 
tainment of  the  truth  in  much  the  greater 
number  of  cases." 

The  fact  is  apparent  that,  in  making  the  loan 
to  Hill,  Patty,  the  agent,  was  acting  m  a  mat- 
ter in  which  his  interests  were  adverse  to  those 
of  Mrs.  Jeffries.  He  had  sold  the  land  to  HiU 
years  before,  and  no  part  of  the  purchase  price 
had  been  paid.  It  is  not  unreasonable  to  as- 
sume that  it  was  not,  to  him,  a  desirable  in- 
yestment  of  his  own  funds,  and  that  he  took 
advaptage  of  the  opportunity,  afforded  by  the 
circumstances  of  having  Mrs.  Jeffries'  money 
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In  his  hands,  to  transfer  bis  daim  against  a 
•low  debtor  to  bis  priDdpal.  Whether  this  be 
true,  however,  is  immaterial,  for  Mrs.  Jeffries 
was  entitled  to  the  exercise  of  his  Judgment, 
uninfluenced  by  bis  personal  interests,  in  mak- 
ing loans  of  her  money,  and  this  she  did  not 
have.  Whether  the  investment  in  the  particu- 
lar case  would  have  been  a  desirable  one  if  the 
deed  had  been  executed  by  both  Hill  and  his 
wife,  is  not  the  question.  That  would  be  "the 
circumstances,"  as  Lord  Eldon  puts  it,  of  the 
particular  case;  but  the  rule,  as  he  says,  rests, 
not  upon  the  particular  case,  but  upon  general 
principles.  The  disqualification  to  make  the 
arrangement,  and  thereby  bind  Mrs.  Jeffries, 
arose  J^rom  the  fact  that,  in  so  doing,  he  was 
acting  for  her  and  for  himself.  Nor  can  It  be 
doubted  that  Hill  knew  preciselv  what  was 
being  done,  that  Patty  was  to  retain  the  money 
of  ms  principal  in  payment  of  the  sura  due 
him,  and  that  he  (Hill)  was  to  execute  his  note 
to  Mrs.  Jeffries  to  represent  the  sums  he  had 
before  owned  to  Patty  and  Mrs.  Gaston.  In 
truth,  the  very  transaction  demonstrated  that 
Patty  was  representing  both  himself  and  his 
principal;  for  be  agreed,  as  an  individual,  to 
cancel  the  deed  of  trust  and  the  note  he  held 
against  Hill,  and  deliver  them  over  to  him, 
and  this  was  done  as  a  part  and  parcel  of  the 
arrangement.  Dealine  thus  surreptitiously 
with  the  agent  was  a  fraud  upon  the  prindpal, 
and  Hill,  equally  with  Patty,  was  subject  to 
the  right  of  the  principal  to  repudiate  the  con- 
tract upon  receiving  knowledge  of  its  charac- 
ter. Ncrri^  T.Tayloe,  49  111.  18,  95  Am.  Dec. 
508;  Panama  A  S.  P,  TOeg.  Oo.  v.  IiMa  Rtth- 
ber,  O.  P,  A  Tdeg.  Worlu  Co.  L.  R.  10  Ch.  515. 
In  the  case  of  Panama  dk  8.  P.  Teleg.  Co,  v. 
India  Rubber,  O,  P.  A  Teleg.  Worke  Co.  eupra, 
the  complainant  had  contracted  with  the  de- 
fendant company  to  U^  a  submarine  cable,  pay- 
ments to  be  made,jp  the  work  progressed, 
upon  the  estimates  aiB  certificates  of  Sir  C.  T. 
Bright,  the  complainnt's  engineer.  After  the 
contract  had  been  ipsde,  the  defendant  made 
a  contract  with  Bri^t  to  lay  the  cable.  The 
com^idnant  had  paid  the  defendant  company 
£60,000  on  the  contract,  when  it  discovered 
that  its  engineer  had  entered  into  the  con- 
tract with  the  defendant,  and  thereupon  ex- 
hibited its  bill  for  cancelation  of  the  contract 
and  to  recover  the  sum  it  had  paid.  Full  re- 
lief was  afforded,  the  court  holding  that  any 
surreptitious  dealing  between  one  principal 
and  Uie  agent  of  the  other  prindpal  is  a  fraud 
on  such  other  prindpal,  cognizable  in  equity. 
James,  L.  J.,  said:  "That  I  take  to  be  a  clear 
proposition,  and  I  take  it,  according  to  my 
view,  to  be  equally  clear  that  the  oefrauded 
prindpal.  If  he  comes  in  time.  Is  entitled,  at 
bis  option,  to  have  the  contract  rescinded,  or, 
if  be  dects  not  to  have  it  rescinded,  to  have 
such  other  adequate  relief  as  the  court  may 
think  right  to  give  him."  In  that  case,  as  in 
this,  the  fraud  upon  the  principal  did  not  con- 
sist in  an  actual  purpose  to  cheat  the  principal. 
In  that  case,  the  fault  was  in  dealing  with  the 
agent  in  such  manner  as  to  create  personal  in- 
terests inconsistent  with  the  discharge  of  bis 
full  duty  to  the  principal  In  this  It  was  in 
dealing  with  him  In  reference  to  a  matter  in 
which  he  had  an  adverse  personal  interest. 
We  do  not  suppose  the  defendant  Hill,  at  the 
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time  the  arrangement  was  made,  purposed  not 
to  pay  the  debt  to  Mrs.  Jeffries.  But  he  now 
refuses  to  do  so,  and  relies  upon  the  cancela- 
tion by  Pattv  of  the  original  security  as  a  reply 
to  the  complainant's  prayer  for  subroffation  to 
its  benefit;  and  the  complainant  responds  that 
this  cancelation  was  a  part  of  a  contract  en- 
tered into  between  Patty,  the  agent  of  Mrs» 
Jeffries,  and  the  defendant,  by  which  she  was 
not  bound,  and  that  the  defendant,  by  the  very 
nature  of  the  transaction,  was  advised  that 
Patty,  l^  reason  of  his  adverse  interest,  was 
locompeteot  to  bind  bis  principal,  and  both  he 
and  Hill  took  the  chance  of  ratification  or  re> 
pudiation  by  the  principal. 

We  take  it  to.be  the  law  that  Pattv  could  not, 
without  express  authoritv  from  Mrs.  Jeffries,, 
thus  transfer  to  her  his  claim  against  Hill,  and 
that  Hill,  having  notice  of  the  want  of  author- 
ity of  the  agent,  stands  in  no  better  situation^ 
and  that  the  representative  of  Mrs.  Jeffries  haa 
the  right  to  repudiate  the  contract,  and  have 
such  restoration  of  the  eiahts  quo  as  is  now 
practicable;  and  since  it  is  evident  that  only 
by  subrogating  the  complainant  to  the  security 
afforded  by  the  deed  of  trust  to  Patty  can  ade- 
quate relief  be  afforded,  the  chancellor  should 
have  so  decr^d. 

8o  much  qf  the  decree aedeniee  to  complainant 
the  right  of  eubrogation  ie  revereed,  and  a  decree 
may  be  entered  here  directing  sale  of  the  prop- 
erty described  In  complainant's  bill  for  the 
amount  agreed  to  be  due  and  all  costs. 

So  ordered. 

Wkitlleld,  J.,  dissenting: 

In  addition  to  the  facts  set  oiit  by  my  Brother 
Oooper,  I  deem  it  important  to  a  proper  under- 
standing of  this  case  that  certain  other  facts, 
shown  by  this  record,  and  fully  set  out  in  the 
very  clear  and  fair  abstract  of  the  case  made 
by  the  learned  counsel  for  appellant,  should  be 
stated.  In  the  opinion  of  the  court  it  is  said 
that,  after  some  small  payments  had  been  made 
on  the  note  to  the  administrator  of  Mrs.  Jeffries^ 
'it  was  then  discovered  that  the  wife  of  Hill 
bad  not  joined  in  the  trust  deed  securing  the 
note  to  Mrs.  Jeffries."  But  the  wife  of  Hill 
had  not  Joined  in  the  first  trust  deed,  executed 
in  December,  1885,  nor  in  the  second,  executed 
in  January,  1889, — both  made  to  secure  Patty 
in  the  payment  of  the  purchase  price  of  the 
land.  Again,  it  Is  statea  In  the  opinion  of  the 
court  that,  *'on  final  hearing,  It  was  agreed 
that  the  sum  due  by  Hill  was  fSOO."  To  avoid 
misconception,  it  snould  be  stated  that  the  ad- 
mission was  that  that  sum  *  Vas  due  on  said 
note,"— the  new  note  to  Mrs.  Jeffries, — and 
not  on  the  purchase  money  of  the  land.  Patty, 
some  time  after  the  execution  of  the  second 
trust  deed,  to  secure  himself,  in  January,  1889, 
had  in  his  hands  money  belonging  to  Mrs. 
Jeffries,  as  her  agent.  "He  was  Intrusted  by 
her  to  invest  her  money  to  her  best  interest, 
and  in  none  of  such  investments  was  she  con- 
sulted." About  the  Ist  of  January,  1890, 
Patty  had  Hill  execute  a  note  to  Mrs.  Jeffries 
for  $650,  and  a  trust  deed  to  secure  it,  in 
which,  as  usual  between  Patty  and  Hill,  Hill's 
wife  did  not  Join.  This  sum  whs  to  pay  Patty 
the  balance  of  the  purchase  money  on  the  land, 
and  to  Mrs.  Gaston  a  loan  due  her  by  Hill; 
Patty  having  also  acted  as  the  agent  of  Mrs. 
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Chston.  Patty  is  dead,  and  Hill  did  not  tes- 
tify; so  that  what  took  place  between  tbem  is 
UDKDOWD.  Tbis  sum  of  money — $650— was 
cot  actually.  It  seemA,  handed  by  Patty  to  Hili, 
«nd  then  handed  back  by  Hill  to  Patty  as  the 
affent  of  the  two  lenders,  Mrs.  Jeffries  and  Mrs. 
iJastOD;  but  the  transaction,  so  far  as  this  rec- 
ord discloses,  was,  in  effect,  nothing  but  a  mere 
loan  by  Patty  to  Hill,  as  agent  of  Mrs.  Jeffries, 
«nd  a  payment,  out  of  that  loan,  by  Hill  to 
Patty,  as  such  agent,  of  the  unpaid  purchase 
money  of  the  land  and  the  debt  due  Mrs.  Gas- 
ton. The  actual  manual  handing  back  and 
forth  of  the  money  would  haye  been  a  perfectly 
idle  ceremony.  The  notes  and  trust  deeds, 
executed  by  Hill  to  secure  Patty  and  Mrs.  Gas- 
ton, were  canceled  and  deliyered  up,  those 
•debts  beiDg  thereby  extinguished  and  paid  off 
in  full.  There  is  absolutely  nothing  in  the 
record  to  show  any  intention  whatever,  on  the 
part  of  Patty,  as  agent  of  Mrs.  Jeffries  and 
Mrs.  Gaston,  and  nill,  to  keep  those  debts 
alive,  or  to  renew  them.  The  intention  of  both 
accorded  perfectly  with,  and  is  shown  by, 
what  they  did.  They  extinguished  fully  and 
forever  those  debts,  and  the  notes  and  trust 
deeds  evidencing  and  securing  them  were  can- 
celed and  surrendered  up  to  Hill.  Further,  the 
note  and  trust  deed  for  the  purchase  money 
were  not  assigned  to  Mrs.  Jeffries.  On  the 
roDtrary,  she,  through  her  agent  Patty,  chose 
lier  own  security, — carved  out  a  new  and  in- 
dependent security,— and  various  payments 
were  made  thereon.  Hill  was  an  illiterate 
man.  who  could  not  "read  writing  much,"  but 
was  believed,  in^the  language  of  one  of  coun- 
sel testifying,  to  be  "a  wormv  poor  man." 

This  being  the  case  made  by  the  record,  it 
aeems  to  me  that  it  is  impossible  to  distinguish 
it  from  Howell  v.  Bush,  64  Miss.  i87.  and  that 
<rase  U  decisive  of  it  That  case  was  thoroughly 
•considered.  There  was  an  original  opinioo,  a 
rehearing,  a  second  opinion,  and  a  further  pe- 
iition  for  reargument  denied.  Said  Judge 
Campbell,  speaking  for  a  unanimous  court: 
"A  new  trust  deed  was  given  by  Howell,  and 
the  old  one  extinguished.  There  was  no  in- 
tention to  keep  it  alive.  It  was  not  relied  on, 
und  was  therefore  canceled.  It  was  not  done 
by  fraud  or  mistake,  but  honestly  and  inten- 
tionally, for  the  purpose  of  getting  it  out  of  the 
way.  True,  it  was  done  ignorantlv  as  to  the 
law  requiring  the  Joinder  or  the  wife  to  make 
the  new  deed  of  trust  valid  as  against  the  home- 
«tead  right;  but  that  does  not  alter  the  fact 
that  the  parties  did  not  intend  to  keep  the  for: 
mer  trust  deed  alive,  but  to  cancel  it,  and  rely 
•exclusively  on  the  new  one  taken.  When  par- 
ties capable  of  contracting  make  their  own 
arransements,  and  there  is  neither  fraud  nor 
mistake  of  fact,  equity  will  not  interpose  to 
thwart  their  designs  or  change  their  agree- 
ments. It  will  not  make  contracts  for  par- 
ties." And  tbis  doctrine  has  been  as  expressly 
declared  in  Bkaggn  v.  NeUon,  25  Miss.  94,  and 
Pitta  V.  Parker,  44  Miss.  247.  and  was  always 
the  law  here,  as  I  understand  it,  until  the  un- 
reported case  of  MeMulUn  y»  Borne  Invest.  Co. 
<1894),  and  Union  Mortgage,  Bldg.  db  T.  Co.  v. 
Peters,  79  Miss.  1068,  80  L.  R.  A.  829,  in  which 
I  dissented.  I  said,  in  my  dissenting  opinion 
4n  that  case,  that  it  practically  overruled 
Howell  V.  Buih^  supra,  and  I  think  the  correct- 

^UR.  A. 


ness  of  that  remark  is  unanswerably  demon- 
strated by  the  result  in  this  case.     My  brethren^ 
however,  profe^  to  adhere  to  both  Union  .Wort- 
gage,  Bldg.  db  T.  Co.  v.  Peters,  and  HbweU  v. 
Buth,    Mow  they  do  so,  with  all  deference,  I 
cannot  comprehend;  for,  as  I  view  thena,  there 
never  were  two  cases  in  more  patent  and  ir- 
reconcilable conflict.    Entertaining  their  views 
of  the  doctrine  of  subrogation.  It  seems  to  me 
thev  should  expressly  overrule  HotcHl  ▼.  Busk, 
and  not  leave  it  to  further  mislead  the  bench 
and  bar.    The  learned  counsel  for  appellant 
makes  an  ingenious  argument  to  avoid  the 
effect  of  HoweU  v.  Bush,  insisting  earneally 
that  what  took  place  was  a  renewal  of  the  pur- 
chase-money   debt,    but    the    parties     were 
changed,  and  a  new  creditor  introduced,  and 
I  understand  my  brethren  to  concur  with  me 
that  that  contention  cannot  be  maintained.     I 
conclude,  therefore,  as  to  subrogation:     First, 
that  the  vendor's  lien  was  paid  off  and  dis- 
charged when  the  trust  deed  to  Pattv,  the  ven- 
dor, was  satisfied,  canceled,  and  delivered  up 
to  Hill,  and  the  trust  deed  to  secure   Mrs. 
Jeffries  was  given,  and  there  was  no  vendor's 
lien  existing,  when  the  bill  was  filed,  to  which 
complainant  could  be  subrogated.    Skoffgs  t. 
Nelson,  supra,  is  conclusive  of  this.    For,  sec- 
ondly, if  it  be  said  that  the  vendor's  lien  eaa 
now  be  assigned,  the  perfect  response  is  that 
the  fact  in  thiscaseisit  was  neither  so  assigned^ 
nor  intended  by  the  parties  to  be  so  assigned. 
Had  it  been,  the  note  and  trust  deed  to  Patty 
would  not  have  been  canceled  and  delivered  to 
Hill,  but  assigned,  as  thev  might  easily  have 
been,  to  Mrs.  Jeffries.    And*  thirdly,  equity 
never  enforces  conventional  subrogation  aeainat 
the  proved  in  tent  of  the  parties.    Secause  w  bst 
Patty  thought  at  the  time  of  the  execution  of 
the  trust  d^  to  secure  Mrs.  Jeffries,  and  Hill 
also  thought,  was  a  valid  trust  deed  has  turned 
out  to  be  Invalid,  and  their  thought  about  its 
validity  has  been  found  to  be  a  mistake  of  law, 
honestly  made  bv  both,  to  substitute  the  situs- 
tlon  as  it  has  ultimated  for  the  situation  as  it 
was  when  the  Jeffries  trust  deed  was  made,  and 
impute  to  the  parties  to  that  contract  an  inten- 
tion thev  would  have  entertained  had  they 
known  that  the  Joinder  of  the  wife  was  essen- 
tial to  the  validity  of  that  trust  deed,  is,  it 
seems  to  me,  to  repeal  the  statute  requiring  the 
Joinder  of  the  wife,  and  to  work  out  subroga- 
tion, by  ex  post  facto  intention;  and  I  a*  e  hers 
no  element  of  legal  subrogation.    See  authori- 
ties cited  in  my  dissenting  opinion  in  Union 
Mortgage,  Mdg,  db  T.  Co.  v.  Peters^  supra. 

Turning,  now,  to  the  very  clear  statement  of 
the  feature  of  the  law^  of  agency  discussed,  as 

fut  by  my  Brother  Cooper,  I  have  to  say  that 
hesrtily  approve  it.  But  I  have  searched  the 
record  in  vain  for  any  testimony  to  which  that 
principle  applies.  The  answer  emphatically 
denies  any  fraud  on  Hill's  part,— anv  co-opera- 
tion on  his  part  with  Patty  to  defraud  Mrs. 
Jeffries,— and  avers  that,  if  there  was  any 
"fraud  on  Patty's  part«  it  lies  between  com- 
plainant and  her  agent."  And  the  testimony 
wholly  fails  to  connect  Hill  with  anv  fraud 
which  Patty  practised  on  his  principal,  Mrs. 
Jeffries.  I  quite  agree  with  mv  Brother 
Cooper's  statement  of  the  abstract  law.  but  I 
differ  from  him  wholly  as  to  its  applicability 
to  the  concrete  case  before  us.    Saya  Mr.  Me> 
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«diem  (Mectaem,  Agencr,  $  TIM):  "A  third  per- 
^con,  bowerer,  who  deals  witb  an  agent,  in  not 
liable  to  the  principal  for  a  fraud  perpetrated 
-bj  the  agent  upon  bis  principal  in  that  trans- 
action unless  sach  third  person  was  a  party 
to  the  fraud."  To  this  proposition  be  cites 
Che  cases  of  ifas^n  t.  Bauman,  63  Hi.  76,  and 
Baeon  ▼.  Markley,  46  Ind.  116,  both  directly 
4n  point.  In  the  former  the  court  says,  at 
page  81:  "It  is,  however,  urged  that  they 
knew  that  Starlcweatber  was  appellee's  agent. 
.  .  .  We  are  unable  to  comprehend  now 
'that  fact  could  charge  them  witb  notice  that 
Starkweather  was  actine  fraudulently  towards 
bis  principal.  A  man  is  always  bound  by  the 
fraudulent  acts  of  his  own  agent  perpetrated 
•on  a  third  person  whilst  acting  under  bis 
antbority  in  reference  to  the  subject  of  bis 
«gency;  but  we  are  aware  of  no  rule  nor 
any  adjudged  case  which  holds  that  a  party 
«an  ever  iSs  bound  by  the  fraudulent  acts  of 
another  man's  agent  And  why  should  thev? 
They  do  not  appoint  the  acent;  they  confer 
tipon  him  no  authority,  and  do  no  act  that 
should,  in  morals  or  in  law,  render  them 
liable  for  the  acts  of  another  man's  agent  upon 
whom  they  conferred  no  power."  The  case 
•cited  by  my  learned  brother  {Panama  A  8.  P. 
Tel^.  Co.  T.  Indian  Rubber,  (?.  P.  A  Tdeg, 
WctJcm  Co.  L.  R.  10  Cb.  516,  14  Moak,  Ens. 
Bep.  759)  was  a  case  of  flagrant  fraud,  clearly 
proved  to  have  bden  shared  in  by  the  third 
party, — a  case  of  one  party,  in  effect,  bribing 
the  agent  of  the  other  party,  falling  under  the 
«a8es  classed  by  Mechem  (Agency,  %  797, — 
where  it  ii  cited)  '*where  the  third  person  con- 
spires with  the  agent."  Kor  must  this  case  be 
confounded  with  that  other  and  wbollv  differ- 
•CDt  catesory,  where  the  agent  pays  his  own 
debt  with  the  principal's  money,  the  creditor 
4>f  the  agent  knowing  it  was  the  principal's 
money,— finely  illustrated  by  the  cases  cited 
in  the  noU  to  Oerard  y.  MeOormidt  (N.  Y.)  14 
Ij.  R.  A.  284,  a  category  in  which,  as  stated  in 
Smith  Y,Jame$,  58  Ark.  137,  '*it  was  only  neces- 
aary  that  [the  third  party]  should  know  that 
Cbe  person  with  whom  he  dealt  was  an  agent, 
in  order  to  be  apprised  that  the  transaction 
was  beyond  the  scope  of  hi9  authority."  Here 
fiill  knew  that  Patty  was  Mrs.  Jeffnes'  agent, 


and  that  the  money  of  Mrs.  Jeffries  was  loaned 
to  him,  and  that,  with  that  money,  made  bis 

i Hill's)  own  by  the  borrowing,  he  paid  off 
'atty's  trust  deed.  How  is  it  possible  to  safely 
say  that,  from  these  meager  facts  alone,  the 
court  below  should  baye  found  that  Patty  bad. 
in  the  dealing,  an  indiyidual  interest  adverse 
to  his  principal,  within  the  knowledge  of  Hili, 
and  that  Hill  conspired  witb  Pattv  to  defraud 
bis  principal,  Mrs.  Jeffries,  especially  in  view 
of  the  settled  rule  that  fraud  must  be  estab- 
lished by  clear  and  conyincing  proof?  It  it 
perfectly  clear  that  both  Hill  and  Patty  hon- 
estly belieyed  the  trust  deed  to  Mrs.  Jeffries 
was  not  only  a  valid,  but  an  abundantlv  suffi- 
cient, secanty,  when  given.  If  it  had  been, 
would  any  court  hold  that  Patty's  interest  in 
paying  bis  debt  was  adverse  to  Mrs.  Jeffries, 
whom  be  bad  abundantly  secured, — much  less 
that  Hill  aided  Patty  to  defraud  her?  Since 
it  has  turned  out  that  it  was  Invalid,  can  tba 
mere  fact  that  it  has  so  turned  out  make  bis 
interest  adverse?  But,  even  if  that  were  con- 
ceded, does  the  further  necessary  fact  appear 
that  Hill  then,  at  the  time,  knew  all  this,  and 
conspired  with  Patty  to  defraud  Mrs.  Jeffries? 
The  learned  chancellor  below — one  of  the 
ablest,  most  conscientiously  painstaking,  and 
accurate  Judges  who  ever  adorned  the  OKBucb 
of  this  state — has  found  the  issue  of  fact  on  this 
branch  of  the  case  against  appellant,  and  in 
my  judgment  the  decree  should  be  affirmed. 
I  sympathize  deeply  with  the  feeling  that  Hill 
should  not  keep  a  home  he  has  not  paid  for,  but 
I  am  restraineci  from  yielding  to  Uiis  prompt- 
ing by  the  reflection  that  a  general  rule  for  the 
administration  of  justice  according  to  the  estab- 
lished principles  of  law,  though  not  availing 
against  the  injustice  of  a  particular  iostance, 
is  better  than  the  judicial  chaos  which  would 
result  from  its  nonobservanoe.  Human  equity 
corrects  the  defects  of  human  law,  arising  by 
means  of  Its  universality.  That  equity  which  u 
administered  by  the  Omniscient  alone  is  alone 
equal  to  meting  out  absolute  rieht  in  every 
case.  I  regret  that  I  am  forced  to  dissent 
from  my  brothers,  but,  the  difference  of  opin- 
ion entertained  by  me  amounting  to  conviction, 
up  other  course  Is  open  to  ma. 
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STATE  of  Montana,  Appt., 

V. 

CAMP  SING,  Beipi. 

(18  Mont.  U8L) 

1.  Aatatoia  will  not  be  declared  Told 

unlev  its  nullity  and  invalidity  are  beyond  rea- 
sonable doubt. 

Mm   Alleenae  t*z  upon  pes«oiifl  and  cor- 
poratUmat  imposed  bgr  the  leflfialatiire* 

at  whloli  a  portion  of  the  prooeeds  is  iri  ven  to  the 
county,  does  not  violate  Const,  art.  12,  •  4,  pro- 
hibiting the  letrifllature  from  ievyln^  taxes  in 

Note.— For  another  question  as  to  division  of  11- 
«enae  taxes  between  state  and  ooanties,  lee  Peo- 
e>le.  Biosfeld,  v.  Hurray  (N.  Y,)  ante^  844. 

^L.aA. 


any  county,  olty«  or  town  for  oonoty,  town,  or 
municipal  purposes,  since  it  is  not  dear  that  a  II- 
cense  tax  is  within  the  intent  of  this  constitu- 
tional provision. 

(April  e.  1808.) 

APPEAL  by  the  State  from  a  jadgment  of 
the  District  Court  for  Silver  Bow  County 
in  favor  of  defendant  in  an  action  hrnugbt  to 
recover  a  license  fee  for  conducting  tn«  laundry 
business.    BeverttcU 

Statement  by  De  Witt,  J. : 

The  state  appeals  from  a  judgment  ren- 
dered against  it  upon  the  sustaining  of  de- 
fendant's demurrer  to  the  complaint.    The 
I  state  brought  the  action  to  recover  a  lioenae 
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fee  of  |60,  alleged  to  be  dne  from  defeDdant 
for  conducting  the  laundry  business  for  six 
months,  and  also  for  costs  and  penalties 
amounting  to  ft?.  The  statute  under  which 
the  state  claimed  the  license  is  §  4079  of  the 
Political  Code,  which  is  as  follows:  "Sec. 
4079.  Every  male  person  engaged  in  the 
laundry  business,  other  than  the  steam  laun- 
dry business,  must  pay  a  license  of  910  per 
quarter :  provided,  that  where  more  than  one 
person  is  engaged  or  employed  or  kept  at 
work,  such  male  person  or  persons  shall  pay 
a  license  of  $25  per  quarter,  which  shall  m 
the  license  for  one  place  of  business  only." 

The  contention  of  the  defendant  upon  the 
demurrer  is  that  this  license  law  of  the  Po- 
litical Code  is  unconstitutional  and  void 
under  article  12  of  the  Constitution.  The 
sections  of  that  article  upon  which  he  bases 
bis  contention  are  Noa.  1  and  4,  which  are  as 
follows: 

''Sec.  1.  The  necessary  revenue  for  the 
support  and  maintenance  of  the  state  shall  be 
provided  by  the  legislative  assembly,  which 
shall  levy  a  uniform  rate  of  assessment  and 
taxation,  and  shall  prescribe  such  regulations 
as  shall  secure  a  just  valuation  for  taxation 
of  all  property,  except  that  specially  pro- 
vided for  in  this  article.  The  legislative  as- 
sembly may  also  impose  a  license  tax,  both 
upon  persons  and  upon  corporations  doing 
business  in  the  state. " 

*'Sec.  4.  The  legislative  assembly  shall  not 
levy  taxes  upon  the  inhabitants  or  property 
in  any  county,  city,  or  town,  or  municipal 
corporation  for  county*  town,  or  municipal 
purposes,  but  it  may  by  law  vest  in  the  cor- 
porate authorities  thereof  powers  to  assess 
and  collect  taxes  for  such  purposes." 

This  license  tax  was  imposed  by  the  leg- 
islative assembly.  Pol.  Code,  g  4079.  Un- 
der the  provisions  of  §^  8075  and  4050  of 
the  Political  Code,  70  per  cent  of  the  license 
tax  provided  for  is  to  be  retained  by  the 
county,  snd  80  per  cent  paid  over  to  the  state. 
The  district  court  held  that,  as  a  portion  of 
this  license  tax,  to  wit,  70  per  cent,  went  to 
the  county,  the  law  was  void  under  §  4, 
art.  13,  of  the  Constitution,  in  that  the  legis- 
lative assembly  had  thus  attempted  by  §  4079, 
Pol.  Code,  to  levy  a  tax  upon  the  inhabitants 
or  property  in  a  count v  for  county  purposes. 
Whether  this  legislation  upon  the  question 
of  licenses  is  constitutional  is  the  question 
for  determination  of  the  opinion  below. 

MesarB.  Henri  J.  Haskell,  Attorney  Gen- 
real,  EUa  Knowles  Haskell,  and  Car- 
penter As  Carpenter,  for  appellant: 

Sections  4040-4051  of  the  Political  Code  are 
not  in  contravention  of  the  Constitution  of 
Montana. 

The  authority  given  by  the  Constitution  to 
impose  a  license  taxis  found  in  g  1,  art.  12. 

A  license  tax  Is  not  a  tax  within  the  mean- 
ing of  the  word  "taxes"  in  §  4,  art  12,  of  the 
Constitution. 

1 .  In  the  Constitution  are  developed  two  sepa- 
rate and  distinct  schemes  for  raising  revenue, 
to  wit: 

(a)  The  taxation  scheme. 

(b)  The  license  scheme. 

The  license  scheme  is  composite— formed  by 
S2L.R.A. 


blending  in  the  legislative  assembly  the  power 
to  license  for  regulation  with  the  power  to  tt- 
cense  for  revenue. 

The  constitutional  scheme  of  taxation  ap- 
plies only  to  property. 

The  words  "assess,"  ^levy,"  and  "rate*  as 
used  in  the  Constitution,  were  intended  to  ap- 
ply to  taxation  upon  the  ownership  of  prop- 
erty, and  are  the  apt  words  to  indicate  su^ 
application. 

All  taxes  are  personal. 

Qreen  v.  Craft,  28  Miss.  70. 

The  tax  is  imposed  upon  the  person  of  the 
owner  on  account  of  his  ownership  of  the 
property. 

RundeU  y.  Txikey,  40  N.  Y.  517;  Etenon  r. 
Syracuse,  29  Hun,  486;  Burroughs,  Taxn.  §  7; 
Cooley.  Taxn.  2d  ed.  486. 

In  §  4  the  words  "taxes  upon  the  inhabit- 
ants or  property"  express  a  single  idea,  and 
that  is  a  tax  for  revenue  on  account  of  the 
ownership  of  property. 

When  ^  4  is  read  in  connection  with  the  li- 
cense provision  of  §  1,  it  is  clear  that  althoagfa 
"taxes  upon  the  inhabitants"  and  "taxes  upon 
property"  separately  considered  may  not  al- 
ways mean  the  same  thing,  yet  the  effect  of 
both  expressions  combined  is  to  limit  the  re- 
striction of  §  4  to  taxation  of  property,  whether 
as  matter  of  form  the  tax  be  assessed  iqKm 
the  property  or  assessed  to  the  owner. 

The  word  "inhabitants"  in  said  section  was 
not  intended  to  have  a  technical  meaning. 

Endlich,  Interpretation  of  Statutes,  §  01; 
Walnut  V.  Wade,  103  U.  8.  698,  26  L.  ed.  529. 

The  particular  provision  for  license  taxes  in 
$  1  is  to  be  treated  as  an  exception  to  the  gen- 
eral tax  rule  laid  down  in  g  4 

Potter's  Dwarr.  Stat  272,  278;  Endlich,  In- 
terpretation of  Statutes,  §  399. 

The  opinions  of  the  framers  of  the  Constitu- 
tion expressed  during  the  preparation  of  the 
instrument  are  of  great  weight  in  its  interpre- 
tation, when  the  meaning  is  not  perfectly  clear 
and  obvious. 

Pollock  V.  Farment  Loan  dfc  T.  Go.  167  Q.  a 
558,  89  L.  ed.  811;  MaHin  v.  HunUr,  14  U.  8 
1  Wheat.  840,  4  L.  ed.  106;  Rhode  Island  r. 
Massachusetts,  87  U.  8.  12  Pet.  657,  9  L.  ed. 
1238. 

Contemporaneous  and  legislative  constmo- 
tion  are  entitled  to  high  consideration,  and  are 
controlling  in  doubtful  cases. 

Endlich.  Interpretation  of  Statutes,  §g  857, 
527;  Sutlierland,  Stat.  Constr.  §  807;  Bardm 
V.  Montana  Club,  10  Mont.  880,  11  L.  R.  A. 
598;  State  v.  Raymond,  12  Mont.  226;  State  r. 
Owsley,  17  Mont.  94. 

Provisions  in  regard  to  taxing  by  value  have 
no  application  to  taxing  privileges. 

Cooley,  Taxn.  2d  ed.  570;  WMer  v.  Fir- 
ginia,  108  U.  S.  850.  26  L.  ed.  567;  Webber  v. 
Com.  88  Gratt.  898;  Patterson  v.  Kentucky,  97 
U.  S.  501.  24  L.  ed.  1115;  PeopU  v.  BusseU,  49 
Mich.  617,  48  Am.  Hep.  478. 

The  requirement  of  a  uniform  rate  of  assess- 
ment and  taxation  does  not  applv  to  licensM. 

Anderson  v.  Kerns  Draining  do,  14  Ind.  lA, 
77  Am.  Dec.  68;  Bright  v.  McOulUmgh,  27  Ind 
223;  Thomasson  v.  StaU,  15  Ind.  451. 

The  suhject  presents  questions  of  legislative 
policy  rather  than  strict  law. 

Cooley,  Taxn.  2d  ed.  601;  1  Hare,  Const  298 
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Tbe  presumption  is  in  faror  of  the  Yalidity 
of  legislation. 

Cooley.  TazD.  2d  ed.  105:  Cooley,  Const. 
Lim.  5th  ed.»  2I8. 

Legislative  discretion  is  conclusive  as  to  ob- 
jects of  taxation. 

Black.  Const.  119,  848. 

The  license  tax  imposed  upon  defendant  was 
•athorized  in  tbe  exercise  of  tbe  police  powers 
of  tbe  state. 

Prentice,  Pol.  Powers,  12;  Wether  v.  Vir- 
ginia, 108  U.  8.  848,  26  L.  ed.  566;  Kidd  ▼. 
Peareon,  128  U.  8.  1,  82  L.  ed.  846,  2  Inters. 
Com.  Rep.  282:  Barbier  ▼.  OtmnoUy,  113  U.  8. 
27,  28  L.  ed.  928;  8oon  HingY.  OraiUey,  118  U. 
8.  708.  28  L.  ed.  1145. 

A  clear  distinction  exists  between  a  license, 
which  is  a  right  granted  by  some  competent 
auibority  to  do  an  act  which,  without  such  a 
license,  would  l)e  illegal,  and  a  tax,  which  is  a 
rate  or  sum  of  money  assessed  on  the  property 
of  a  citizen. 

In  case  the  respondent  is  tbe  owner  of  the 
property  upon  which  his  laundry  is  situated, 
be  18  taxed  upon  the  value  thereof  under  the 
^neral  laws  of  taxation,  but,  for  the  privilege 
of  carrying  on  the  laundry  busioess,  be  is  re- 
quired to  pay  a  license  which  is  not  a  tax  upon 
property  and  is  not  included  witbiD  the  word 
''taxes^^as  used  in  §  4.  artb  12,  of  tbe  Constitu- 
tion. 

People  V.  Thurber,  18  111.  657;  Walker  v. 
Springfield.  94  111.  870;  lUinoii  Mvt.  F,  Ine. 
Co.  V.  Peoria,  29  111.  180:  Dueat  v.  Chicago,^ 
m.  172,  95  Am.  Dec.  529;  Eaai  St,  Louie  v. 
Wehrung,  46  J\\.  892;  lAfvingeton  v.  Board  of 
TrueUee,  99  111.  572;  Pleuler  v.  StaU,  11  Neb. 
547;  Benry  v.  State,  26  Ark.  625;  BoMer  v. 
Schneider,  49  Oa.  195;  Wiggine  Ferry  Co,  v. 
Baet  Bt,  Louis,  102  111.  560;  Bright  v.  MeOul- 
iovgh,  27  Ind.  223. 

There  is  a  difference  between  a  tax  and  a  li- 
cense fee  or  a  license  tax,  and  tbe  constitutional 
provisions  in  reference  to  taxation  have  no  ap- 
plication to  fees  exacted  for  a  license. 

Chicago  Pkg,  db  P.  Co.  v.  Chicago,  88  Til  221, 
SO  Am.  Rep.  545;  Bse  parte  Bobineon,  12  Nev. 
1268,  28  Am.  Rep.  794:  Ex  parte  Cohn,  13  Nev. 
424:  Ex  parte  Siebejihauer,  14  Nev.  872;  Boh- 
ler  V.  Schneider,  eupra;  Home  In$,  Co.  v.  Au- 
ifusta,  50  Ga.  580;  Henry  v.  StaU,  26  Ark.  528; 
Strauh  V.  Gordon,  ^  Ark.  625. 

The  state  may  impose  a  license  tax  by  virtue 
of  its  police  power. 

Lieenae  Caeee,  46  U.  H.  5  How.  524,  12  L.  ed. 
265;  GoU  v.  Hall,  108  Rl.  80;  Bohr  v.  Gray,  80 
Hd.  2'i4;  Grand  Bapide  v.  Braudy  (Mich.)  64 
N.  W.  28;  Soon  Hing  v.  Oroteley,  118  U.  8. 
7u«:  28  L.  ed.  1145. 

Jir.  Thoouw  E.  Harvoyt  for  respondent: 

The  whole  of  a  section  must  be  construed  to- 
other, and  not  separate  clauses  of  it. 

Sutherland,  Stat.  Coostr.  816. 

Section  1.  art.  12,  treats  solely  of  "the  neces- 
saiy  revenue  for  the  support  and  maintenance 
of  the  state." 

The  fraroersof  the  Constitution,  anticipating 
«nd  realizing  that  the  amount  of  revenue  which 
might  be  raised  and  collected  by  the  state  by 
this  method  under  the  restrictions  contained  in 
$  9,  art.  12,  relating  to  the  rate  of  taxation, 
might  not  be  sufficient  to  meet  "tbe  necessary 
tevenue  for  the  support  and  maintenance  of  the 
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state,"  and  in  tbe  closing  clause  of  §  1  provide: 
**Tbe  legislative  assembly  may  also  impose  a 
license  tax  upon  persons  and  corporations  do- 
ing business  in  tbe  state." 

Different  sentences  in  the  same  section  are  to 
be  referred  respectively  to  other  sentences  to 
which  they  relate. 

Eodlich,  Interpretation  of  Statutes.  585. 

And  this  last  clause  of  g  1,  by  the  use  of  tho 
word  "also,"  refers  to  tbe  sentence  preceding. 
Tbe  word  "also"  takes  the  place  of  tbe  words 
"for  tbe  support  and  maintenance  of  the  state 
if  they  deem  it  necessary." 

Tbe  legislative  assembly,  were  this  clause 
eliminated  from  the  Constitution,  would  have 
authoritv  to  "impose  a  license  tax  upon  per- 
sons and  corporations  doing  bosiness  in  the 
state."  for  there  is  no  restriction  upon  the  au- 
thority of  tbe  legislative  assembly  unless  one  is 
imposed  in  the  Constitution. 

Cooley,  Taxn.  570;  1  Desty,  Taxn.  302; 
Newton  v.  Atehieon,  81  Kan.  151, 47  Am.  Rep. 
486. 

The  last  clause  of  §  1,  art  12,  was  unneces- 
sary for  tbe  purpose  of  conferring  authority 
upon  tbe  legislative  assembly. 

The  constitutional  convention  did  not  at- 
tempt to  abolish  the  distinction  between  li- 
censes for  regulation  and  revenue. 

Section  4  is  a  limitation  upon  the  power  of 
the  legislative  assembly. 

The  word  "tax"  means  a  burden-^cbarge 
imposed  upon  person  or  property  to  raise 
money  for  public  purposes. 

1  Eiesty,  Taxn,  1;  Cooley,  Taxn.  1. 

Licenses  are  levied  for  two  purposes:  (1)  for 
revenue;  (2)  for  regulation;  and  are  sustain- 
able on  either  or  both  grounds. 

Cooley,  Taxn.  572. 

License  fees  are  taxes  and  means  of  exercis- 
ing the  taxing  power  of  the  state  when  rev- 
enue is  the  main  purpose  for  which  they  are 
imposed. 

1  Desty,  Taxn.  805;  Cooley,  Taxn.  572; 
Cooley,  Const.  Lim.  201,611;  Dill.  Mun.  Corp. 
§§  98,  609;  Santa  Barbara  v.  Stearm,  51  Cal. 
499;  People  v.  Martin,  60  ('al.  158;  Bl  Dorado 
County  V.  Meise,  100  Cal.  268;  StaU  v.  Moore, 
113  N.  C.  697,  22  L.  R  A.  472;  PeopU  v.  Nag- 
lee^  1  Cal.  282,  52  Am.  Dec.  381,  note;  Hynee 
V.  BriggB,  41  Fed.  Rep.  468;  Ward  v.  Mary- 
land, 79  U.  8.  12  Wall.  418,  20  L.  ed.  449; 
Plaqvemine  v.  Both,  29  La.  Ann.  261;  East 
Felieiana  v.  Levy,  40  La.  Ann.  882. 

De  Witt,  J.,  delivered  the  opinion  of  the 
court: 

Does  g  4,  art.  12,  of  the  Constitution  pro- 
hibit tbe  legislature  from  passing  a  law  such 
as  g  4079,  Pol.  Code  1895,  imposfng  a  license 
tax  upon  persons  and  corporations  doing 
business  in  tbe  state,  when  part  of  the  pro- 
ceeds of  such  license  tax  goes  to  the  count v ; 
and  can  such  license  tax  be  imposed  only  by 
the  countv,  which  is  part  recipient  of  tbe 
funds  collected  in  pursuance  of  such  statute? 
This  important  question  could  have  been 
reached  in  the  case  of  StaU,  Toi,  v.  French^ 
17  Mont  54,  80  L.  R.  A.  415.  It  was  within 
our  contemplation  at  the  time  of  writing 
that  opinion,  but  the  question  was  not  men- 
tioned or  arffued  by  counsel,  and  was  there- 
fore reserved.    It  has  since  engaged  the  oon- 
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Bideration  of  several  of  the  district  courts, 
aod  of  many  of  the  most  distingaished  mem- 
bers of  the  bar  in  the  state.  The  result  is 
tiiat  it  has  been  thoroughly  briefed  and  ar- 

gued  at  this  time  by  eminent  counsel  on 
otb  sides.  We  are  sensible  of  current  affairs 
about  us,  and  .cannot  but  be  aware  that  de- 
claring g  4079,  Pol.  Code,  to  be  UDConstitu- 
tional,  is  the  losing,  for  a  considerable  per- 
iod of  time,  of  an  immense  revenue ,  but  we 
are  obliged  to  close  our  minds  to  such  con- 
siderations. As  Mr.  Justice  Hunt  said  in 
StaU  V.  Mitchell,  17  Mont.  67:  ''It  were  far 
better  at  this  time,  in  the  early  history  of  this 
sew  state,  that  a  legislative  act  be  declared 
invalid  than  that  precedent  be  set  by  which 
plain  provisioDs  of  the  Constitution  may  be 
nullified  by  loose  and  questionable  inter- 
pretations of  our  fundamental  law.  StaU^ 
Wooda,  V.  Tooker,  15  Mont.  8,  26  L.  R.  A.  660." 
Bee  also  Btaie,  J7umia$  Oruse  Sctv,  Bank,  v. 
Oilliam  (Mont.)  81  L.  R.  A.  731.  And  in  the 
matter  before  us  it  is  better  that  we  suffer  all 
the  inconveniences  of  a  present  loss  of  reve- 
nue than  that  we  let  go  of  the  Constitution 
for  the  sake  of  relief  from  temporarjr  distress- 
es. The  argument  ab  inconwnienti  must  be 
excluded  from  all  control  over  the  decision. 
But,  on  the  other  hand,  we  must  keep  in 
mind  another  rule  of  constitutional  construc- 
tion. Judge  Cooley,  in  his  Constitutional 
Limitations,  said,  in  speaking  of  Chief  Jus- 
tice Bhaw :  " It  has  been  saidbv  an  eminent 
jurist  that  when  courts  are  called  upon  to 

f pronounce  the  invalidity  of  an  act  of  legis- 
ation,  passed  with  all  the  forms  and  cere- 
monies requisite  to  give  it  the  force  of  law, 
they  will  approach  the  question  with  great 
caution,  examine  it  in  every  possible  aspect, 
and  ponder  upon  it  as  long  as  deliberation 
and  patient  attention  can  throw  any  new 
light  upon  the  subject ;  and  never  declare  a 
statute  void  unless  the  nullity  and  invalidity 
of  the  act  are  placed,  in  their  Judgmenc,'be- 
yond  reasonable  doubt.  A  reasonable  doubt 
must  be  solved  in  favor  of  the  legislative 
action,  and  the  act  be  sustained."  Cooley, 
Const.  Lim.  183.  Judge  Cooley  also  quotes 
the  following  from  Chief  Justice  Marshall  in 
Fletcher  v.  Peck,  10  U.'  8.  6  Cranch,  138,  8 
L.  ed.  176.  "The  question,  whether  a  law 
be  void  for  its  repugnancy  to  the  Constitu- 
tion is,  at  all  times,  a  Question  of  much  del- 
icacy, which  ought  seldom,  if  ever,  to  be 
decided  in  the  affirmative  in  a  doubtful  case. 
The  court,  when  impelled  by  duty  to  render 
such  a  judgment,  would  be  unworthy  of  its 
station,  could  it  be  unmindful  of  the  solemn 
obligations  which  that  station  imposes.  But 
it  is*  not  on  slight  implication  and  vague 
conjecture  that  the  legislature  is  to  be  pro- 
nounced to  have  transcended  its  powers,  and 
i  Is  acts  to  be  considered  as  voi  d.  The  opposi  • 
lion  between  the  Constitution  and  the  law 
bhould  be  such  that  the  judge  feels  a  clear  and 
strong  conviction  of  their  incompatibility 
with  each  other."  He  quotes  further  from 
Mr.  Justice  Washington,  as  follows:  "But 
if  I  could  rest  my  opinion  in  favor  of  the 
constitutionality  of  tiie  law  on  which  the 
Question  arises  on  no  other  ground  than  this 
doubt  so  felt  and  acknowledged,  that  alone 
would,  in  my  estimation,  be  a  satisfactory 
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vindication  of  it.    It  is  but  a  decent 
to  the  wisdom,  the  integrity,  and  the  patriot 
ism  of  the  legislative  body  by  which  any  law 
is  passed  to  presume  in  favor  of  its  validly 
until   its  violation  of  the  Constitution  & 
proved  bevond  all  reasonable  doubt"    See 
also   Endlich,    Interpretation  of   Statutes^ 
S  178.    Therefore,  with  these  principles  be- 
fore us,  and  deeply  sensible  of  the  importanor 
to  the  state  of  this  decision,  we  approach  ita 
consideration  with  the  sentiment  that  we  musfc 
be  at  least  fairlv  satisfied  of  the  Conatito- 
tionality  of  the  license  law  before  we  so  di»- 
clare  it    The  legislature  has  full  power  U> 
enact  a  license  law,  unless  it  Is  forbidden  br 
the  Constitution.    In  the  case  of  dtate^  Tei, 
V.  French,  eupra,  after  stating  the  commoi» 
learning  as  to  the  difference  between  the  Con- 
stitution of  a  state  and  that  of'  the  United 
States,  we  said :    ''A  state  legislature  is  not 
acting  under  enumerated  or  granted  powers, 
but  rather  under  inherent  powers,  restricted 
only  by  the  provisions  of  their  sovereign 
Constitution.     We  therefore  Inquire  whetlier 
our  Constitution  restrains  the  legislature  fitm 
enacting  such  a  law  as  g§  4079,  4080,  Pol. 
Code."    We  make  the  same  inquiry  now. 
Article  13  of  the  Constitution  treats  the  sub- 
ject of  revenue  and  taxation.    As  otiserved 
by  both  counsel  inUiis  case,  this  articlepro- 
vides  two  systems  for  raising  money.     Witli- 
out  intending  to  be  now  wholly  technical  in 
the  use  of  words,  we  may  describe  them  a* 
(1)  the  taxation  system,  and  (3)  the  license 
system.     We  use  uiese  terms  now  simply  for 
convenience,  and  not  as  an  expression  of  an 
opinion  In  advance  as  to  whether  this  license 
is  a  tax  or  not.    If  the  legislature  sees  fit, 
all   revenues  may  be  raided  by  taxation. 
Taxation  is  the  security  for  the  debts  and 
expenses.     The  license  system  is  a  further 
provision.     As  exigencies  arise  or  do  not 
arise,  or  cease  to  exist,  the  license  system  may 
be  or  need  not  be  resorted  to.     That  system 
is  elastic  and  pliable,  and  can  be  suited  to 
circumstances.     The  important  question  in 
this  case  is.  What  restraint,  if  any,  is  placed 
upon  the  legislature  in  creating  a  license 
system?     Before  examining  this  question, 
we  will  notice  that  which  appears  In  con- 
trast ;  that  is  to  say,  the  restrictions  which 
are  placed  upon  the  power  of  the  legislature 
as  to  taxation.    They  are  very  many.     They 
are  an  inheritance  of  our  history.    We  will 
review  some  of  them.     The  rate  of  assess- 
ment and  taxation  shall  be  uniform,  under 
such  regulations  as  secure  a  just  valuation 
for  taxation  of  all  property,  etc    Article  12,. 
§  1.      Liberal  exemptions  are  provided  for. 
Id.  g  3.     Mines  and  mining  claims  in  the 
state  are  liberally  protected  from  what  might 
be,  perhaps,  deemed  excessive  taxation,    id. 
§  8.    The  valuation  of  Uie  property  for  tax- 
ation for  any  town  and  school  purposes  shall 
not  be  greater  than  the  valuation  for  state 
and  county  purposes.    Id.  §  6.    The  taking 
of  private  property  for  corporate  debts  oi 
public  corporations  is  guarded  against     Id. 
g  8.     Provision  is  made  for  maximum  rate 
of  taxation  for  state  purposes.    Id.  §  9.    All 
state  taxes  shall  be  paid  into  the  state  treas- 
ury, and  shall  not  be  drawn  out  but  in  pur- 
suance of  specific  appropriations  made  by 
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law.  Id.  g  10.  Taxes  shall  be  leried  and 
collected  by  general  laws  and  for  public 
purposes  only,  and  shall  be  uniform  upon 
the  same  class  of  subjects,  within  the  limits 
of  the  authority  levying  the  tax.  Id.  %  11. 
It  does  not  seem  necessary  to  go  further  in 
citinff  the  limitations  put  upon  the  power  of 
taxation.  The  whole  of  article  12  treats  this 
subject  of  limitation  with  great  care.  In  al- 
most every  section  can  be  K>und  prohibitions 
or  limitations  upon  the  legislative  power  as 
to  taxation. 

But  the  license  system  of  raising  revenue 
and  license  taxes  are  mentioned  by  name  in 
only  one  place  in  the  Constitution.  That 
la  the  last  sentence  of  $  1,  which  says : 
"The  legislatiye  assembly  may  also  impose 
a  license  tax,  both  upon  persons  and  upon 
corporations  doing  business  in  this  state." 
With  that  utterance  the  Constitution  leaves 
the  subject ;  that  is,  as  far  as  any  direct  Ian- 
guage  is  to  be  found.  The  license  tax  is  not 
even  controlled  by  the  equality  and  uniform- 
ity requirements  of  the  Constitution.  State, 
7oi,  V.  French,  eupra.  But,  while  the  ques- 
tion of  license  taxes  is  not  mentioned,  in 
terms,  elsewhere  in  the  Constitution,  the  de- 
fendant has  presented  a  very  able  argument 
to  the  effect  that  the  last  sentence  of  %  1, 
art.  12,  and  also  S  4,  while  not  so  providing 
in  direct  language,  must  be  read  and  inter- 
preted to  the  effect  that  the  legislature  is 
indeed  prohibited  from  imposing  a  license 
tax,  the  p  oceeds  of  which,  or  part  of  the 
proceeds,  are  to  go  to  the  county.  His  first 
arffumeni  is  found  in  the  use  of  the  word 
''also"  in  the  last  sentence  of  %  1.  He  con- 
tends that  this  word  carries  over  into  the  sen- 
tence where  it  occurs  the  idea  expressed  in 
the  sentence  which  precedes  it.  That  is  to 
say,  that  when  the  section  says  that  the  leg- 
islative assembly  may  also  impose  a  license 
tax,  etc.,  it  means  that  it  may  also  impose 
such  license  tax  for  the  support  and  main- 
tenance of  the  state ;  and  therefore  that  it 
cannot  be  imposed  by  the  legislature  partly 
for  the  support  and  maintenance  of  a  county. 
But  we  do  not  think  that  the  word  **a1so" 
necessarily  or  reasonably  has  such  meaning. 
It  appears  to  us  to  be  nothing  more  than  a 
conjunctive,  perhaps  connecting  the  two  sen- 
tences. It  has  about  the  same  significance 
as  ''furthermore."  Webster's  International 
Dictionary  eives  the  following  definitions 
of  the  word "^ also :"  "In  addition ;  besides ; 
as  well ;  further ;  too.  'Lay  up  for  your- 
selves treasures  In  heaven;  ...  for 
where  your  treasure  is,  there  will  your  heart 
be  also.'  Matthew  vi.,  20,  21."  The  Cen- 
tury Dictionary  gives  these  definitions :  "  In 
like  manner ;  likewise ;  in  addition  ;  too ;  fur- 
ther. *In  fact,  Mr.  Emerson,  himself,  be- 
sides being  a  poet  snd  a  philosopher,  and 
also  a  plain  Concord  citizen. '  nolmes  on 
Emerson.  'l*his  ye  knowen  also  well  as  I. ' 
Chaucer's  Canterbury  Tales."  The  simple 
reeding  of  the  whole  section,  to  our  minds, 
is  that  "the  necessary  revenue  for  the  sup- 
port and  maintenance  of  the  state  shall  be 
provided, "  etc. ,  "and,  in  addition  to  this, 
and  furthermore,  the  legislature  may  impose 
a  license  tax,"  etc.  The  use  of  the  word 
"slso"  is  to  simply  connect  the  ideas  of  the 
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two  systems  of  revenue  mentioned  in  the  sec- 
tion. It  introduces  the  creation  of  the  second 
system,  to  wit,  the  license  system.  In  thia 
sentence  the  license  system  first  appears,  and 
the  sense  of  the  whole  section  is  simply 
that  "there  shall  be  the  taxation  system, 
and,  furthermore,  or  also,  the  license  sys- 
tem." Any  common  illustration  of  the  use 
of  the  wora  "also,"  as  employed  in  daily  life, 
demonstrates  that  it  does  not  carry  over  into 
the  sentence  where  it  is  used  all  of  the  ideas 
expressed  in  the  preceding  sentence.  One 
may  say:  "This  morning  I  shall  go  to  the 
statehouse  for  the  purpose  of  arguing  a  case 
before  the  supreme  court.  I  shall  also  stop 
at  the  county  court- house. "  The  word  "  also" 
by  no  means  conveys  the  idea  that  the  speaker 
intends  to  stop  at  the  latter  place  for  th» 
same  purpose  which  called  him  to  the  former. 
We  are  of  opinion  there  is  no  real  merit  in 
defendant's  contention  as  to  the  use  of  thia 
word  "also." 

Therefore,  having  passed  this  branch  of 
the  contention,  there  are  no  such  limitationa 
upon  the  power  of  the  legislature  as  are  con- 
tended for  by  the  defendant,  unless  they  aro 
found  in  §  4  of  art.  12.  We  will  examine 
that  section  in  a  moment.  We  pause  at  thia 
point  to  suggest  another  matter,  and  that  is, 
to  examine  the  opinions  of  the  framers  of 
the  Constitution,  which  they  recorded  dur- 
ing the  preparation  of  this  article  12.  Bucb 
opinions  may  be  examined  as  tending  to  show 
the  intention.  This  was  done  in  AUoek  v. 
Farmerr  Loan  db  T,  Co.  157  U.  8.  429,  8» 
L.  ed.  759,  popularly  known  as  the  *^  Income 
Tax  Com,"*  fn  which  Mr.  Chief  Justice  Ful- 
ler said  :  "  We  inquire,  therefore.  What,  at 
the  time  the.  Constitution  was  framed  and 
adopted,  were  recognized  as  direct  taxes ?"^ 
What  did  tiiose  who  framed  and  adopted  it 
understand  the  terms  to  designate  and  in- 
clude? The  learned  chief  Justice  then  went 
into  an  extensive  examination  of  the  history 
of  the  country,  and  the  debates  in  the  con- 
stitutional convention  of  the  United  States* 
We  have  consulted  the  proceeding  and  de- 
bates of  the  constitutional  convention  of  thia 
stste  at  pages  1825  et  eeg, ,  as  filed  in  the  office 
of  the  secretary  of  state.  There  was  an  ear- 
nest debate  over  ^  l,art.  12,  and  many  opin- 
ions were  forcibly  expressed  that  the  stato 
should  not  adopt  a  license  system  at  all.  It 
was  also  proposed  to  amend  the  last  sentence 
of  §  1,  art  12,  to  read  as  follows:  "The 
legislative  assembly  may  also  impose  a  li- 
cense tax  for  the  regulation  of  the  sale  of 
intoxicating  liquors  and  other  occupationa 
reqfiiring  police  supervision,  both  upon  per- 
sons and  upon  corporations  doing  businesa 
in  the  state,  and  no  license  shall  m  imposed 
for  any  other  purpose. "  The  proposed  amend- 
ment was  defeated.  The  last  member  who 
spoke  upon  the  question  was  the  Honorable 
T.  £.  Collins,  chairman  of  the  committee  on 
finance,  and  who  was  also  chairman  of  the- 
same  committee  in  the  old  constitutional  con- 
vention of  1884.  He  said  that  it  would  bo 
safe  to  leave  this  matter  to  the  legislative- 
assembly.  The  sentiment  of  the  conventioi^ 
was  to  this  effect.  So,  instead  of  putting: 
restrictions  upon  the  power  of  the  legisla- 
ture as  to  licenses,  as  was  done  as  to  taxes^ 
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the  oonstitutional  oonyentlon  deliberately, 
and  after  earnest  debate  and  consideration, 
declined  to  do  so.  Therefore,  with  all  the 
evidence,  both  intrinsic  and  extrinsic,  that 
the  Constitution  intended  to  and  did  care- 
fully limit  the  le^ifislative  power  as  to  taxa- 
tion, and  the  total  lack  of  evidence  that  it 
was  the  intention  to  so  limit  le^ifislation  upon 
the  subject  of  licenses,  may  the  language 
of  §  4  be  construed  as  a  prohibition  upon 
the  legislature  to  impose  a  license  tax  for 
county  purposes?  In  the  first  place,  if  §  4 
is  such  a  prohibition,  then  there  seems  to  us 
to  exist  a  repugnancy  between  that  section 
and  the  last  sentence  of  g  1.  The  latter  says 
broadly  that  the  legislature  may  impose  a 
license  tax  upon  persons  and  corporations, 
«tc.  There  is  no  qualification  upon  this 
power  found  in  g  1.  The  power,  as  we  have 
above  construed  %  1,  is  not  in  that  section 
confined  to  imposing  the  license  tax  for  state 
purposes  only.  This  unlimited  power  Jbeing 
^iven  directly  by  g  1,  and  deliberately,  as 
the  debates  show,  then,  if  we  are  to  find  it 
afterwards  limited  by  g  4,  the  words  of  g  4 
to  such  effect  should  be  clear.  Cooley ,  Const. 
Lim.  above  cited.  We  do  not  think  it  is 
clear,  and  we  will  point  out  the  reasons  for 
auch  opinion. 

Of  course,  if  the  words  "  levy  taxes, "  used 
In  g  4,  mean  "license  taxes,"  then  the  pro- 
hibition contended  for  by  the  defendant  ex- 
ists; and,  if  those  words  do  not  mean  ''li- 
cense taxes,"  the  prohibition  does  not  exist. 
In  either  event  it  is,  in  our  opinion,  imma- 
terial whether  the  license  tax  is  for  regula- 
tion or  for  revenue,  and  the  distinction  in 
license  fees,  as  to  whether  they  are  for  regu- 
lation or  for  revenue,  is  not  important  in 
this  case.  Even  if  the  license  tax  be  for  rev- 
enue (which  it  probably  is),  and  if  it  should, 
therefore,  be  construed  to  be  a  tax  as  that 
term  is  used  in  the  cases  distinguishing  be- 
tween a  tax  and  a4icense  fee  for  regulation, 
it  is,  in  any  event,  a  license  tax  provided  for 
by  the  Constitution,  whether  imposed  for 
cither  purpose.  It  is  therefore  const i tuti onal 
for  either  purpose,  unless,  of  course,  license 
taxes  were  within  the  contemolation  of  the 
framers  when  they  used  the' words  "levy 
taxes"  and  "assess  and  collect  taxes"  in  g  4. 
The  use  of  several  words  in  article  12  is,  to 
our  mind,  important.  The  article  in  speak- 
ing of  ordinary  taxation  and  taxes,  uses  the 
words  "levy,"^  "assess,"  and  "rate."  In  the 
only  place  in  the  article  where  license  tax 
is  mentioned,  the  word  is  "impose."  The 
former  words  were  apt  in  speaking  of  taxes, 
and  the  latter,  in  our  opinion,  is  appropriate 
in  describing  licenses.  As  to  the  words  "as- 
sess," "rate,"  and  "levy,"  we  note  the  fol- 
lowing definition  from  standaid  dictionaries : 

"Assess:  Taxes  in  respect  of  land  and 
houses  are. calculated  with  reference  to  the 
estimated  value  of  the  property,  which  is 
arrived  at  by  a  process  called  'assessment '" 
Rapalje  A  L,  Law  Diet. 

"  Assess :  (2)  To  adjust  or  fix  the  propor- 
tion of  a  tax  which  each  person  of  several 
liable  to  it  has  to  pay :  to  apportion  a  tax 
among  several :  to  distribute  taxation  in  a 
proportion  founded  on  the  proportion  of  bur- 
den and  benefit     (8)  To  place  a  valuation 
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upon  property  for  the  purpose  of  apportion- 
inff  a  tax. "    Black,  Law  Diet 
"Assess:    To  set,  fix,  or  charge  a  oertain 


sum  upon,  by  way  of  tax ;  as  to 
individual    In    due    proportion."    Century 
Diet 

"Assess:  (1)  To  rate  or  fix  the  proportion 
which  each  person  is  to  pay  of  a  tax ;  to  tax ; 
to  adjust  the  shares  of  a  contribution  by  sev- 
eral persons  toward  a  common  object  accord- 
ing to  the  benefit  received ;  to  tx  the  Yalue 
or  the  amount  of  a  thing;  to  determine  by 
rules  of  law  a  sum  to  be  oaid;  to  rate  the 

Sroportional  contribution  due  to  a  fund ;  to 
X  the  amount  payable  by  a  person  or  peraons 
in  satisfaction  or  an  established  demand." 
Anderson,  Law  Diet 

"  Rate :  It  sometimes  occurs  in  a  connec- 
tion which  gives  it  a  meaning  synonymoui 
with  'assessment ;'  that  is,  the  apportionment 
of  a  tax  among  the  whole  number  of  persons 
who  are  responsible  for  it  by  estimating  the 
value  of  the  taxable  property  of  eaclt  and 
making  a  proportional  distribution  of  the 
whole  amount  Thus  we  speak  of  'rating' 
persons  and  property."    Black,  Law  Diet 

"  Rate :    A  sum  assessed  as  a  tax ;  in  Eng 
land,  a  local  tax ;  as  the  county,  the  borough, 
the  poor  rate.    May  apply  to  the  percentage 
of  taxation,  or  to  the  valuation  of  the  prop- 
erty."   Anderson,  Law  Diet 

''^Ratable:  'Ratable  estate,'  within  the 
meaning  of  a  tax  law,  is  a  taxable  estate. " 
Anderson,  Law  Diet 

"  Levy :  To  raise,  execute,  exact  oollectt 
gather,  take  up,  seize.  Thus,  to  levy  (rais3 
or  collect)  a  tax ;  to  levy  (raise  or  set  up)  a 
nuisance;  to  levy  (acknowledge)  a  fine;  to 
levy  (inaugurate)  war;  to  levy  and  exe- 
cute,— f.  0.,  to  levy  or  collect  a  sum  of  money 
on  an  execution."    Black,  Law  Diet 

"  Levy :  (Law)  (1)  To  seize  or  take  (prop- 
erty) by  virtue  of  ajudicial  writ  thereunto 
commanding.  (2)  To  impose  or  assess  (a 
tax)  on  property,  and  collect  it  under  an- 
tbority  of  law. "    Standard  Diet 

The'  definitions  all  carry  the  popular  un- 
derstanding of  the  words.  They  are  appro- 
priately uMd  when  speaking  of  taxation,  and, 
we  believe,  with  the  scholarship,  leamine, 
and  ability  which  were  present  in  the  consti- 
tutional convention,  they  were  deliberately 
used.  They  involve  the  ascertaining  of  val- 
ues and  fixing  taxes  in  proportion  thereto, 
and  are  used  all  through  article  12,  in  re- 
gard to  taxes  and  taxation.  See  sections  of 
the  article.  But  none  of  these  words  are  used 
in  the  last  sentence  of  g  1,  art  12,  where  the 
license  tax  is  provided  for.  There  the  word 
is  "  impose. "  That  word  is  derived  from  the 
Latin  word  imponere,  meaning  literally 
"to  lay  upon."  Therefore  we  find  through- 
out the  whole  of  article  12  distinctive  words 
used  in  speaking  of  the  taxation  system  and 
the  license  system.  Then  we  come  to  g  4, 
which  defendant  claims  refers  to  licenses. 
There  the  words  are  "levy"  and  "assess,*— 
theeame  words  always  applied  in  the  article 
to  the  subject  of  taxation  strictly.  "Im- 
pose," the  word  adopted  in  treating  of  li- 
cense taxes,  is  not  used.  It  is  deliberately 
omitted  from  g  4.  Before  the  Constitutiov 
was  finally  adopted,  a  committee  was  ap- 
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pointed,  and  acted  upon  the  subject  of  **re- 
^aion  and  phraaeology.  ^  Therefore,  with  all 
the  debate  m  the  convention,  and  with  a  final 
technical  and  literary  revision  of  the  Consti- 
tution, we  are  of  opinion  that  the  use  of  the 
words  ** assess,*  "levy,"  and  ''rate"  as  to  the 
•one  subject,  and  "impose**  as  to  the  others, 
is  significant.  Such  words  seem  to  express 
«n  intent  that  %  4  should  refer  to  taxation 
strictly,  and  not  to  licenses.  In  any  event. 
It  is  by  no  means  clear  to  us  that  the  intent 
of  ^  4  was  to  refer  to  licenses;  and,  if  the 
intent  is  not  clear,  we  cannot  put  such  con- 
struction upon  it  as  will  nullify  tlie  law 
under  consideration.  Cooley,  Const.  Lim. 
Above  quoted. 

Great  importance  is  attached  by  the  defend- 
ant to  the  case  of  PeopU  v.  Martin,  60  Cal. 
158,  and  that  case  is  claimed  by  hira  to  be 
mplicable  to  the  question  now  before  us. 
xbe  section  of  the  Constitution  of  California 
which  it  is  urged  is  practically  the  same  as 
•our  §  4,  art  12,  is  §  12,  art.  11.  It  reads  as 
follows:  "Sec.  12.  The  legislature  shall 
liave  no  power  to  impose  taxes  upon  coun- 
ties, cities,  towns,  or  other  public  or  mu- 
nicipal corporations,  or  upon  the  inhabitante 
or  property  thereof,  for  county,  city,  town, 
or  other  municipal  purposes,  but  may,  by 
eeneral  laws,  vest  in  the  corporate  author- 
ities thereof  the  power  to  assess  and  collect 
taxes  for  such  purposes. "  The  case  of  People 
▼.  Martin  was  an  action  to  recover  a  li- 
cense tax  by  reason  of  the  defendant  carrying 
on  the  business  of  selling  goods.  It  was 
brought  under  §  8800  of  the  Political  Code 
of  California,  wbich  was  a  portion  of  the  li- 
oense  law  enacted  by  the  legislature  of  Cali- 
fornia before  the  adoption  of  the  present  Con- 
atitution  of  that  state.  The  California  court 
held  that  said  license  law  was  unconstitu- 
tional by  reason  of  Const,  art.  11,  §  12.  Mr. 
Justice  Ross,  in  delivering  the  opinion,  said  : 
^The  important  question  in  the  case  is, 
whether  or  not  the  word  'taxes,*  as  used  in 
this  section  of  the  Constitution,  includes  li- 
oense  taxes ;  for,  if  it  does,  the  provisions  of 
the  Political  Code,  imposing  and  providing 
for  the  collection  of  tlie  license  tax  here  in 
question,  are  clearlv  inconsistent  with  this 
flection  of  the  Constitution  and  therefore  in- 
operative by  virtue  of  g  1,  art.  22,  of  the  same 
instrument.  That  the  license  fees  imposed 
by  the  provisions  of  the  Political  Code  were 
«o  imposed  mainly,  if  not  solely,  for  the  pur- 
poses of  revenue,  does  not  admit  of  doubt; 
«nd  where  that  is  the  case,  they  are,  in  ef- 
fect, taxes  (Cooley,  Taxn.  pp.  896,  897;  2 
Dill.  Mun.  Corp.  g  768).  Indeed,  the  stat- 
ute itself  designates  the  charge  as  a  license 
tax  (Pol.  Code,  §  8359).  But  are  they  *tax- 
es*  within  the  meaning  of  g  12,  art.  11,  of 
the  Constitution?  We  are  of  the  opinion  that 
they  are.  It  is  clear  that  that  section  is  not 
limited  to  taxes  upon  property,  for  by  ite 
-express  language  the  legislature  is  prohibited 
from  imposing  taxes  upon  the  inhabitants 
of  counties,  cities,  towns,  or  other  public  or 
municipal  corporations,  as  well  as  upon  their 
property,  for' county,  city,  town,  or  other 
-municipal  purposes.  The  defendant  is  an 
inhabitant  of  the  county  of  Santa  Cruz,  en 


and  merchandise.  The  tax  imposed  upon 
him,  and  which  it  is  proposed  to  collect, 
was  undoubted Iv  imposed  for  county  pur- 
poses; for,  as  already  observed,  the  statute 
authorizing  it  required  the  tax  when  col- 
lected to  be  paid  into  the  county  treasury 
for  the  use  of  the  county  general  fund.  Tfaie 
power  to  impose  such  taxes  for  such  pur- 
poses, in  our  opinion,  no  longer  remains 
with  the  legislature ;  but  the  Constitution  ex- 
pressly ffives  it  the  power,  bv  general  laws* 
to  vest  in  the  corporate  authorities  of  the 
counties,  cities,  towns,  or  other  public  or 
municipal  corporations,  the  power  te  assess 
and  collect  texes  for  those  purposes.**  But 
the  important  distinction  between  the  Cali- 
fornia Constitution  and  ours,  and  the  Cali- 
fornia decision  and  that  which  we  intend  to 
make,  is  that  there  is  wholly  absent  from 
the  California  Constitution  a  provision  like 
the  last  sentence  in  g  1,  art.  12,  viz,:  ^The 
legislative  assembly  may  also  impose  a  li- 
cense tax,  both  upon  persons  and  upon  cor- 
porations doing  business  in  the  state."  This 
sentence  we  have  endeavored  to  construe 
above,  and  the  construction  which  we  place 
upon  it,  and  the  fact  of  ite  absence  from  the 
California  Constitution,  render,  in  our  opin- 
ion, the  California  decision  inapplicable. 
Further  than  that,  the  California  decision 
was  not  thoroughly  considered,  and  was  de- 
livered by  a  divided  court.  The  California 
Constitution  upon  the  subject  of  revenue 
made  no  such  distinctions  between  the  words 
impose,"  •*levy. 


** assess,"  and 


rate"  as 
we  find  to  be  clearlv  made  in  the  Constitu- 
tion of  Montena.  It  did  not,  as  does  ours, 
specially  apply  the  one  word  to  license  taxes, 
and  use  the  other  words  in  referring  to  texa- 
tion  strictly  speaking.  It  cannot  be  argued 
that  the  prohibitonr  section  in  our  Constitu- 
tion is  borrowed  from  California,  because, 
by  comparing  the  language  of  the  two,  it  is 
seen  that  they  are  ditferent.  See  the  two 
sections  above  quoted.  The  California  pro- 
hibitory section  uses  the  word  ''impose;* 
ours  uses  the  word  ^'levy."  But  the  great 
distinction  between  the  two  Constitution!, 
and  the  question  of  prohibition  as  contained 
in  them,  is  in  that  last  sentence  of  g  1  of 
our  art.  12,  which  we  have  heretofore  fully 
discussed. 

Furthermore,  much  is  made  by  the  defend- 
ant of  the  use  of  the  word  "inhabitants"  in 
our  g  4.  He  argues  that  when  the  section 
says,  ''shall  not  levy  texes  upon  the  inhab- 
i tents  or  property,"  the  word  ''inhabitente* 
means  ''persons."  The  same  word  {g  used 
in  the  California  Constitution,  and  the  de- 
cision of  People  V.  Martin  turns  largely  upon 
that  word.  See  citetions  from  that  case. 
supra.  Defendant's  contention  is  that  the 
word  "inhabitents"  means  "persons,"  as  dis- 
tinguished from  "property,"  and  that  g  4 
conteins  both  words,  vit,:  "inhabitante"  and 
"property,"  and  therefore  the  prohibition  is 
on  both,  as  to  levying  taxes  upon  property 
and  upon  persons ;  and  that  the  only  kind  of 
tex  which  could  be  levied  upon  persons 
would  be  the  license  tex,  which  is  personal, 
while  the  tax  upon  property  is  not  personal ; 
and  that,  therefore,  the  use  of  the  word  "in- 
gaged  in  the  business  of  selling  goods,  wares,  I  habitanto"  can  mean  nothing  but  a  prohibit 
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tion  against  the  legislature  levying  the  only 
kind  of  a  personal  tax,  which  is  a  license 
tax.  This  argument  cannot  he  maintained, 
for  this  reason :  that  the  distinction  which 
the  defendant  seeks  to  make  as  to  levying  or 
assessing  or  imposing  taxes  upon  persons 
and  property  is  more  apparent  than  real,  if, 
Indeed,  it  is  even  apparent.  The  words 
**  persons"  and  **  property"  are  sometimes  used 
indiscriminately,  even  in  instruments  of  the 
ffravest  importance  and  dignity.  But  the 
Tact  is  that  all  taxes  are  levied  upon  per- 
sons, and  not  upon  property.  It  is  the  per- 
son that  is  taxed  or  licensed.  In  case  of  taxa- 
tion, strictly  speaking,  the  property  which 
the  person  owns  is  used  to  determine  the 
amount  of  the  tax  which  he  shall  pay ;  but 
it  is  the  person  who,  after  all,  pays  the  tax, 
and  not  the  property.  The  person  is  liable, 
and  the  property,  in  addition  to  being  the 
means  of  determining  what  the  person  shall 
pav,  is  also  a  security  for  its  payment.  Upon 
this  subject  Judge  Grover,  of  New  York, 
said  in  Bundelly,  Lakey:  "It  is,  I  think,  ap- 
parent from  the  various  provisions  of  the 
statute,  that  in  respect  to  both  real  and  pp.r- 
Bonal  propertv  owned  by  a  resident  of  the 
town  or  ward  where  the  former  is  situate, 
that  the  tax  is  imposed  upon  the  person  of 
such  owner  on  account  of  the  ownership  of 
such  property,  and  his  liability  to  such  tax 
is  conclusively  fixed  by  the  completion  and 
delivery  of  the  roll.  The  counsel  for  the 
appellants  concedes  that  this  is  true  as  to 
personal  property.  I  can  see  no  substantial 
reason  for  a  distinction  between  an  assess- 
ment for  real  or  personal  property  against 
an  individual.  Both  are  alike  assessed  to 
^e  owner.  The  tax  is  in  both  cases  imposed 
upon  the  owner.  Provision  is  made  in  both 
for  the  collection  of  the  tax  from  the  prop- 
erty of  the  owner  by  the  collector  of  the  town 
or  ward."  40  N.  Y.  516.  It  was  also  said 
in  Everson  v.  Syracuse,  29  Hun,  486,  by  Judge 
Hnight,  then  of  the  supreme  court,  and  now 
of  the  court  of  appeals,  in  reit;rring  to  Run- 
dell  V.  Lakey,  supra:  **In  that  case  the  con- 
veyance was  made  after  the  assessment,  and 
before  the  tax  was  levied.  The  question 
was  as  to  which  of  the  parties  was  liable  for 
the  tax,  the  grantor  or  grantee.  It  was  in 
that  case  held  that  the  collector  was  not  only 
authorized,  but  it  was  his  duty,  to  collect 
the  tax,  if  not  otherwise  paid,  by  seizing  and 
selling  the  goods  of  the  person  against  whom 
the  tax  has  been  assessed,  or  of  any  goods 
In  his  possession ;  that  the  person  against 
whom  the  tax  was  assessed  was  primarily 
liable;  that  the  tax  levied  is  not  a  tax  im- 
posed upon  the  land,  but  that  it  is  imposed 
upon  the  person  on  account  of  his  ownership 
or  the  land,  and  that  he  is  primarily  liable 
for  the  payment  of  it;  that  the  tax,  when 
levied,  simplv  becomes  a  lien  upon  the  land." 
We  take  the  following  from  Oreen  v.  Graft, 
28  Miss.  70:  ^'The  term  'taxes,'  it  is  said, 
'includes  all  contributions  imposed  by  the 
govemroent  upon  individuals  for  the  service 
of  the  state.'  The  individual,  and  not  the 
property,  pavs  the  tax,  and  the  property  is 
resorted  to  for  the  purpose  of  ascertaining 
the  amount  of  the  tax  with  which  the  owner 
must  be  charged,  and  for  the  purpose  of  en- 
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'forcing  payment  when  the  owner  shall  be* 
legally  in  default  in  paying  at  the  time  stipu- 
lated bv  law."     See  also  Cooley,  Taxn.  2d 
ed.  p.  476.    It  therefore  being  true  that  it 
is  the  person  that  is  taxed,  theie  seems  to  be- 
no  particular  significance  in  the  use  of  the 
two  words  **  inhabitants"  and  **  property"  in 
Const,  art  12,  §4.     While  these  two  words^ 
are  used,   the  subject-matter  is  the  same. 
And  if  the  section  refers,  as  we  have  en 
deavored  to  show  that  it  does,  to  taxation  ot 
property,  it  was  not  important  that  the  sec- 
tion uses  the  words  ''inhabitants"  as  well  as- 
** property,"  for  the  result  is  the  same,  and 
the  taxation  referred  to  meant  a  property  tax ;. 
that  is  to  say,  a  tax  upon  a  person,  levied 
upon  the  basis  of  the   property  owned  hy 
him. 

Another  argument  in  favor  of  the  view  that 
it  was  the  intention  of  the  Constitution  to 
commit  the  subject  of  license  taxes  to  the 
legislature  may  perhaps  be  found  in  the  fact 
of  that  legislative  construction.     Ever  since 
the  adoption  of  the  Constitution,  the  legisla- 
ture, either  by  allowing  old  laws  to  remain 
upon  the  statute  books,  or  by  enacting  new 
ones,  has  recognized  the  principle  that  the 
subject  of  license  taxes  is  for  the  legislature. 
The  business  of  the  state  has  been  conducted^ 
upon  this  principle  during  its  whole  his- 
tory.     We  mention  this  matter,  not  as   of 
great  importance,  but  as  entitled  to  some 
slight  consideration.     As  noted  by  Judge 
Cooley  in  the  citations  from  eminent  jurists 
given  in  the  earlier  part  of  this  opinion,  it 
is  not  upon  slight  or  doubtful  considerations 
that  a  court  will  declare  that  the  legislature 
has  disobeyed  the  Constitution.      Another 
matter  of  slight  importance,  but  tending  in 
the  same  direction,  is  the  fact  that  this  li- 
cense system  has  been  in  this  court  several 
times,  and,  while  the  question  of  its  con- 
stitutionality has  never  been  raised  in  anr 
way,  three  decisions  have  been  made  which 
recognized  it  as  a  portion  of  the  body  of  the 
state  law,  viz, :  Barden  v.  Montana  Club,  10 
Mont.   880,  11  L.  R.  A.  593 ;  State  v.  Ray- 
mond, 12  Mont.  226 ;  and  State  v.  Chtdey,  17 
Mont.  94.     All  of  those  cases  were  presented 
by  very  able  counsel,  and  any  one  of  them 
could  have  been  determined  upon  the  alleged 
unconstitutionality  of  the  license-tax  law, 
if  the  question  had  been  raised.     We  do  not, 
however,  present  this  matter  as  one  of  any 
particular  weight,  for  it  is  not  entitled  to- 
such  consideration.     There  are  a  few  other 
matters  which  have  been  mentioned  as  rea- 
sons for  sustaining  the  demurrer  to  this  com- 
plaint.   But  little  has  been  made  of  them  by 
counsel,  and  we  do  not  think  even  the  re- 
spondent regarded  them  as  important.      We 
think  the  additional  points  so  made  are  not 
well  taken,  but  will  not  discuss  them.     The 
great  Question  in  the  case,  and  fhat  upon 
which  both  counsel  rested  their  whole  con- 
tention, is  the  constitutional  matter  which 
we  have  decided.     That  matter,  after  mature 
deliberation,  we  consider  clear.      Further- 
more, we  consider  it  absolutely  clear  that 
the  unconstitutionality  of  the  law  in  ques- 
tion is  not  so  apparent  as  to  justify  this  court 
in  declaring  the  license  law  void. 

Thejudgment  of  the  District  Court  is  retersed^ 
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and  the  case  is  remanded,  with  directions  to 
overrule  the  demurrer,  and  proceed  with  the 


Pemberion,  Ch.  J.,  and  Hvat,  J.,  gob- 

cur. 
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STATE  of  New  Jersey,  SINGER  MAN- 
UFACTURING COMPANY.  Prosecutor, 
Pfff.  in  Err,, 

e. 

WUIiam  C.  HEPPENHEIMER  ei  al. 
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*1  •   A  eharter  whleh  exempts  »  eor  pora- 

HoB  or  11b  property  from  taxation  exempts  also 
the  shares  of  its  stook  held  by  Individuals. 
2*   An  eacpreaa  ezemptton  of  the  shares  from 
taxation,  nothloff  else  appearing,  will  also  ex- 
empt the  company  Itself  from  taxation. 

8«  The  6th  aeetlOB  of  the  eharter  of  the 
Singer  Mannfhtetnrin^  Company  ex- 
empts It  from  the  operation  of  the  act  of  April 
18, 1881,  and  the  supplement  thereto.of  March  18, 
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(June  IS,  1808L) 

ERROR  to  the  Supreme  Court  to  reyiew  a 
Judgment  in  favor  of  defendants  in  a  cer- 
tiorari proceeding  to  set  aside  an  assessment  of 
taxes  on  plaintiff^  property.     Reversed, 
The  facts  are  stated  in  the  opinion. 
Meurs.  R.  V.  Lindabnry  and  Joseph  H. 
Choate  for  plaintiff  in  error. 

Mr,  John  P.  Stockton.  Attorney  General, 
for  defendants  in  error. 

Van  Syckel»  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error  is  a  manufacturing 
corporation,  chartered  by  special  act  of  the  leg- 
islature of  this  state  (Pub.  Laws  187.S.  p.  971), 
with  a  capital  stock  of  $10,000,000,  duly  issued. 
The  controversy  relates  to  an  assessment  of 
$4,212.50,  made  by  the  state  board  of  assessors 
against  the  company  for  tbe  3  car  1801,  under 
the  supplement  approved  March  16.  1891  (Pub. 
Laws  1891,  p.  150),  of  "An  Act  to  Provide  for 
the  Incorporation  of  State  Taxes  upon  Certain 
Corporations,  and  for  tbe  Collection  thereof," 
approved  April  19,  1884.  It  is  called  a  '*fran- 
cfaise  tax,"  and  is  laid  upon  the  entire  capital 
of  the  company  of  $10,000,000,  less  $760,000, 
the  assessed  value  of  its  personal  and  real 
property  in  this  state.  Tbe  company  is  liable 
to  the  tax  laid  upon  it,  unless  it  is  exempted 
therefrom  bv  force  of  the  provisions  of  the  sixth 
section  of  its  charter,  which  is  as  follows: 
"And  be  it  enacted  that,  whenever  $500,000 
shall  have  been  paid  in,  said  corporation  may 
organize  and  proceed  to  business  under  this  act. 
and  shall  immediately  thereafter  file  with  the 
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secretary  of  state  of  this  state  a  certificate  of 
such  payment  and  or/^nization,  whereupon, 
and  not  until  then,  this  act  shall  take  effect; 
and  if,  and  so  lon^  as  the  said  corporation  shall 
invest,  and  keep  invested  in  real  estate  within 
this  state,  the  sum  of  $500,000,  the  real  and 
persona]  property  of  the  said  corporation,  not 
actually  and  in  fact  within  the  state  of  New 
Jersey,  and  the  stock  of  the  said  corporation, 
held  or  owned  by  any  of  its  stockholders, 
shall  not  be  liable  to  any  tax  or  impost  what- 
soever." As  appears  by  the  case,  tbe  company 
has  invested  $1,000,000  of  its  capital  stock  in 
manufacturing  in  this  state.  Previous  to  its 
Incorporation  in  this  state,  the  companv  was 
incorporated  under  the  laws  of  the  state  of  New 
York,  where  it  had  a  large  factory.  It  also  had 
a  factory  in  Glasgow,  Scotland,  one  in  Austria, 
and  another  in  the  state  of  Indiana.  Upon  the 
granting  of  its  charter  by  this  state,  its  New 
York  factory  was  abandoned,  and  the  business 
was  removed  to  Elizabeth,  N.  J.,  where  a 
large  factory  was  erected,  giving  employment 
to  over  4,000  men.  It  is  admitted  that  the 
company  has  had  ever  since  its  incorporation, 
and  thai  it  still  has,  more  than  $500,000  in- 
vested in  real  estate  in  this  state. 

The  question  to  be  solved  is  whether  the  0th 
section  of  its  charter  constitutes  an  irrepealable 
contract  with  the  state,  and,  if  it  does,  whether 
tbe  imposition  of  this  tax  violates  the  contract. 
The  6tb  section  contains  all  the  elements  of  a 
contract.  There  is  present  a  subject  matter, 
parties,  and  a  consideration.  On  the  one  side 
is  a  complete  performance,  and  on  the  other, 
acceptance.  That  It  is  a  contract  under  our 
adjudications  there  can  be  no  question.  StaU 
V.  Berry,  17  N.  J.  L.  80;  Camden  db  A.  R  Go, 
V.  Hillegcu,  18  N.  J.  L.  11;  Froprieton  <tf 
Bridffe$  v.  HoboJcen  Land  dl/.  C^.  18  N.  J.  Eq. 
86;  Mount  Pleasant  Cemetery  Co,  v.  Newark,  52 
N.  J.  L.  589.  Is  this  contract  irrepealable? 
If  the  6th  section  of  the  charter  of  the  company 
contains  the  entire  contract,  it  is  unassailable 
by  state  legislation.  Both  tbe  Federal  and 
state  constitutions  inhibit  the  passage  of  any 
law  by  the  state  impairing  the  obligation  of  a 
contract.  The  state  attempts  to  Justify  this  tax 
by  reading  into  the  charter  of  the  Singer  Com- 
pany the  6th  section  of  the  act  of  1846  (Pub. 
Laws  1846,  p.  16),  which  is  as  follows:  *'The 
charter  of  every  corporation  which  shall  here- 
after be  granted  by  or  created  under  any  of  the 
acts  of  the  legislature,  shall  be  subject  to  alter- 
ation, suspension,  and  repeal  in  the  discretion 
of  the  legislature."  In  New  Jersey  v.  Yard,  95 
U.  S.  104,  24  L.  ed.  852,  the  Supreme  Coutt  of 


NOTB.— As  to  the  power  of  a  state  legislature  to      For  distinction  between  capital  stock  and  shares 


exempt  property  from  taxation,  see  noU  to  Hogg 
V.  Mackay  (Or.)  10  L.  EL  A.  77. 

As  to  tbe  general  rules  of  exemption  from  taxes, 
see  ttofes  to  Gatlin  v.  Trinity  College  Trustees  (N. 
T.)  8  L.  B.  A.  son,  and  Cburch  of  St.  Monica  v.  New 
York  (N.  T.)  7  L.  B.  A.  m 
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in  respect  to  taxation,  see  also  notes  to  Com.  v.  Del- 
aware Division  Canal  Co.  (Pa.)  2  L.  R.  A.  7B6; 
People,  Union  Trust  Co.,  v.  Coleman  (N.  Y.)  U  L. 
R.  A.  702;  and  Foster  v.  Stevens  (Yt)  13  L.  B.  A. 
160. 


See  also  42  L.  R.  A.  862 ;  44  L.  R.  A.  825. 
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the  United  States  declared  that,  notwithstand- 
ing the  act  of  1846,  it  was  competent  for  the 
state  legislature  to  make  an  irrepealable  con- 
tract, and  that,  therefore,  it  was  in  every  case 
a  question  whether  it  was  intended  to  preserve 
to  the  state  the  ri^rht  to  repeal  the  contract  at 
will.  Unle>s,  therefore,  such  an  intention  can 
fairly  be  drawn  from  the  terms  of  the  contract, 
as  agreed  upon  by  the  parties,  there  can  be  no 
departure  from  it. . 

There  is  nothing  in  the  language  of  this  con- 
tract which  gives  the  slightest  foundation  for 
the  suggestion  that  the  state  reserved  the  riffht 
to  deprive  the  company  at  will  of  the  benefit  it 
was  to  receive  under  the  agreement,  after  full 
performance  by  the  company.  The  under- 
taking is  express  that,  if  and  so  long  as  the 
company  shall  invest  and  keep  invested 
$500,000  in  real  estate  in  this  state,  the  exemp- 
tion shall  continue.  There  is  no  uncertaintT  in 
that  respect  It  excludes  most  clearly  the  idea 
that  the  act  of  1846  was  to  be  deemed  a  part  of 
this  charter.  It  cannot  be  conceived  that  either 
the  state  or  the  company  entered  into  a  contract 
by  which  it  was  understood  or  intended  that 
the  state  should  be  at  liberty  to  deprive  the 
company  of  the  benefit  to  be  derived  from  it 
as  soon  as  the  company  bad  performed  on  its 
part.  Such  a  proposition  could  not  have  been 
seriously  made  on  the  part  of  the  state,  nor  for 
a  moment  entertained  on  the  part  of  the  com- 
pany. The  terms  of  the  contract  and  the  cir- 
cumstances attending  it  repel  the  assumption 
that  the  entire  engagement  is  not  expressed  in 
the  6th  section  of  the  act  of  incorporation. 

The  contract  must  be  regarded  as  irrepeal- 
able. The  real  question  in  the  cause  is,  What 
are  iis  true  meaning  and  construciion?  In  my 
view,  it  is  unfortunate  that  Judicial  decision  has 
so  firmly  established  the  doctrine  that  the  leg- 
islature can  barter  away  so  essential  an  attri- 
bute of  government  as  that  of  the  power  to  tax, 
but  it  is  DOW  too  late  to  call  it  in  question. 
When  a  contract  is  fairly  made,  the  good  faith 
of  the  state  must  be  preserved,  and  the  contract 
performed  according  to  a  reasonable  and  just 
interpretation  of  it.  The  company  was  induced 
to  erect  a  large  and  expensive  factory  in  this 
state  by  this  agreement  to  exempt  from  taxa- 
tion, and  it  will  be  derogatory  to  the  state  to 
resort  to  any  subterfuge  or  narrow  and  sharp 
construction  in  order  to  evade  the  effect  of  the 
contract.  It  may  be  well  to  observe  here  that 
it  could  not  have  been  supposed  by  those  who 
voted  for  the  constitutional  amendments  of 
1875  that  it  was  intended  to  bestow  upon  the 
legislative  branch  of  the  state  government  the 
power  to  disregard  and  violate  the  contracts 
into  which  the  state  had  previously  entered. 
It  would  be  a  reflection  upon  the  integrity  of 
those  who  framed  the  amendments  to  in^r  such 
a  power.  The  exemption  is  that  the  real  and 
personal  property  of  the  said  corporation,  not 
actually  in  fact  within  the  state  of  New  Jersey, 
and  the  stock  of  the  said  corporation,  held  or 
owned  by  any  of  its  stockholders,  shall  not  be 
liable  to  any  tax  or  impost  whatsoever.  It  has 
long  been  the  accepted  law  of  this  state  that  an 
enactment  which  exempts  a  corporation  or  its 
property  from  taxation  exempts  also  the  shares 
of  its  stock  held  by  individuals.  The  reasoning 
of  the  court  upon  which  that  conclusion  was 
rested  was  that,  as  the  entire  burden  of  taxes 
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levied  upon  a  corporation  ultimately  fell  apoo 
the  shares  of  stock,  it  must  have  been  the  in- 
tention of  the  legislature,  in  exempting  the  for- 
mer, to  relieve  the  latter.    State  y.  Branin,  28 
N.  J.  L.  484;  State,  Vail,  y.  Bentlejf,  Id.  832; 
State,  Colt,  y.  Pdteera,  24  N.  J.  L.  400.     The 
converse  of  this,  it  seems,  must  be  conceded,  so 
that  an  express  exemption  of  the  shares  from 
taxation  will  also  exempt  the  company;  other- 
wise, the  exemption  is,  in  fact,  not  an  exemp- 
tion, for  every  burden  cast  upon  the  property 
of  the  company  is  a  burden  upon  the  shares 
which  represent  that  property.    I  agree  with 
the  court  below  that  we  must  resort  to  statutorr 
construction  to  ascertain  whether  this  case  is 
within  that  rule.    The  legislature,  if  unham- 
pered by  contract,  undoubtedly  hsis  power  to 
exempt  the  company  or  its  property  anid  reaerve 
the  right  to  tax  the  shares,  or  to  exempt  the 
shares  and  reserve  the  right  to  tax  the  company 
and  its  property.    The  insistment  is  that  the 
legislative  intent  to  be  drawn  from  the  langaage 
of  the  6th  section  of  the  charter  is  to  relieve 
from  taxation  the  shares  of  stock  in  the  hands 
of  stockholders,  but  to  reserve  the  ri^t  of 
levying  upon  the  corporation  itself  any  legal 
imposition,  except  a  tax  on  its  real  and  personal 
property  outside  of  New  Jersey.    In  my  Judg- 
ment, that  is  not  the  correct  interpretaiion  of 
the  statute,  nor  ^ill  it,  if  accepted,  legalize  the 
imposition.    An  exem  ption  of  the  shares,  in  the 
absence  of  other  language,   would  have  ex- 
empted from  taxation  the  property  within  as 
well  as  that  without  the  state;  and  therefore  the 
added  words  were  inserted  in  order  that  the  real 
and  personal  property  of  the  company  in  this 
state  might  be  taxed  here.    That  is  their  ap- 
parent purpose  and  their  entire  effect.    The 
statute  was  drawn  to  secure  to  the  state  the 
benefit  of  taxing  the  property  which  the  com- 
pany, for  the  grant  of  its  franchises,  agrees 
to  bring  into  the  state.     '*The  real  and  personal 
property  of  the  company  not  actually  in  fact 
within  the  state  is  not  to  be  liable  to  any  tax 
or  impost  whatsoever."    More  comprehensive 
language  to  assure  absolute  immunity  could 
not  be  employed.    The  state  pledged  exemp- 
tion, not  from  tax  only,  but  from  any  imposi- 
tion whatsoever.    The  word  "imposition**  in- 
cludes every  kind  of  enforced  contribution  to 
the  public  treasury.     What   the  corporators 
evidently  apprehended,  and  what  the  charier 
in  express  words  guards  against,  was  the  lay- 
ing of  an  imposition  of  any  nature  upon  the 
real  and  persontd  property   of  the  company 
outside  of  this  state,     it  was  well  settled  and 
understood  that  New  Jersey  could  not  impose 
a  direct  tax  upon  property  of  its  citizeos  lo- 
cated bevond  its  jurisdiction.     M'Culloch  v. 
Maryland,  17  U.  S.  4  Wheat.  415, 4  L  ed.  603. 
It  was  not,  therefore,  to  shield  the  company 
from  direct  taxation  of  its  property  not  actually 
within  the  state  that  this  provision  in  its  char- 
ter was  secured.     Immunity  to  that  extent 
existed  without  the  consent  of  the  slate.    The 
manifest  object  was  to  restrain  the  state  from 
levyins:  an  indirect  imposition  upon  the  prop- 
erty of  the  company  outside  of  the  state,  in  the 
mode  now  resorted  to,  or  in  any  other  way. 
The  language  is  most  aptly  chosen  to  protMft 
the  company.    The  "real  and  personal   prop- 
erty of  the  company  not  actually  in  fact  within 
the  state"  is  exempted  from  any  tax  or  impost 


18961 


8tat%  Sinojeb  Mfg.  Co.,  y.  Hepfjcnhkim£r. 


(»5 


whatsoefcr.  The  real  and  penonal  property 
of  tbe  company  invested  in  Bpringnela.  in 
Austria,  and  Scotlaod,  and  other  places  with- 
out oar  state,  was  in  one  sense  within  our 
state,  io  that  it  was  represented  by  the  $10,- 
OOO.OOO  of  its  capital  stock  issued  under  its 
charter  here,  but  it  was  not  actually  in  fact 
within  the  state  of  New  Jersey.  The  imposi- 
tion of  this  tax  upon  so  much  of  the  flO.OOO,- 
000  of  capital  stock  of  the  company  as  is  not 
represented  by  property  in  this  state  is,  in  its 
effect,  as  much  an  impost  on  property  out  of 
this  state  as  if  it  was  directly  put  upon  the 
property  itself,  and  not  upon  the  capital  which 
stands  for  it.  It  is  an  attempt  to  do  by  indirec- 
tion what  it  is  agreed  io  tbe  contract  shall  not 
be  done.  The  fact  that  it  is  styled  a  "franchise 
tax"  cannot  validate  it.  It  is  none  the  less  an 
interdicted  imposition  t)ecause  it  is  given  anew 
name.    The  franchise  of  the  company  is  the 


right  to  hold  property  and  exercise  its  corpo- 
rate privileges.  All  those  rights  and  privileges 
were  granted  to  the  company  by  its  charter 
upon  the  terms  specified  in  it.  Those  terms 
cannot  be  changed  or  altered  without  the  con- 
sent of  both  parties  to  the  charter  contract 
The  right  to  make  further  exactions  upon  the 
company  under  any  pretext  Involves  the  power 
on  the  part  of  tbe  legislature  to  render  the  grant 
to  the  company  nugatory,  and  of  no  value,  by 
impositions  of  like  character  to  such  an  eiient 
that  the  business  of  the  company  cannot  be 
prosecuted  with  profit  to  the  shareholders. 
Tbe  company  cannot  be  brought  within  the 
operation  of  the  act  of  March  16, 1891,  without 
impairing  the  obligation  of  its  contract  with 
the  state. 

The  judgment  below  mvit  therefore  be  retereed, 
and  the  imposition  which  is  the  subject  of  this 
controversy  must  be  vacated  and  set  aside. 


NEW  JERSEY  BUPREBIE  COURT. 


Annie  M.  GLEASON 
Charles  BOEHM. 

*!•  The  dnty  whlA  this  eoiirt»  in  Olll- 
▼on  ▼•  Reillyt  fiO  N.  J.  L.  211,  declared  a  land- 
lord owes  to  his  tenants  of  apartments,  access 
to  which  is  by  a  oommoD  passaffe,  he  also  owes  to 
those  who  visit  such  tenants  on  lawful  occasions. 

8.  He  is  thereby  required  to  take  rea- 
able  care  to  have  the  common  halls  and  stair- 
ways reasonably  lit  for  use  for  tbe  passage  of  the 
teoants,  but  be  is  under  no  obliKation  to  furnish 
means  for  their  safe  use.  He  is  therefore  under 
no  duty  (unless  assumed  by  contract)  to  furnish 
liirht  at  nlorbt,  although  such  liirht  may  be  neces- 
sary for  safe  use. 

8.  A  Tiaitor  of  anch  a  tenant  passed 
down  a  stairway  with  which  she  was 
nnfamillart  in  the  darlc,  without  waiting  for 
a  companion,  who  was  familiar  with  it,  or  seek- 
ing from  her  friend  a  light  to  enabid  her  to  see 
the  flight  of  steps,  and  using  no  precautions  for 
safety  but  by  feeling  with  her  bands  and  feet. 
Held,  that  her  conduct  was  not  that  of  a  reason- 
ably prudent  person,  and  that  she  contributed 
by  her  negligence  to  injuries  which  she  received 
by  falling  down  such  flight. 

(February  20, 1890.) 

CERTIFICATION  by  the  Hudson  Circuit 
for  the  opinion  of  the  Supreme  Court  of  a 
rule  to  show  cause  why  a  new  trial  should  not 
be  granted  in  a  suit  to  recover  damages  for  per- 
sonal inluries  alleged  to  have  resulted  from  de- 
fendant s  negligence  In  which  a  verdict  bos 
been  entered  for  plaintiff.  Rule  to  be  made 
abeoluie. 
The  facts  are  stated  in  the  opinion. 
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Mr,  Thomas  F.  Noonan,  Jr.,  for  plain- 
tiff: 

Where  the  owner  of  a  building  divides  it 
into  several  tenements  which  he  lets  to  several 
tenants  but  retains  control  of  tbe  balls  and 
stairways  for  the  common  use  of  the  occupants 
and  those  having  lawful  occasion  to  be  there, 
he  is  bound  to  see  that  reasonable  care  and 
skill  are  exercised  to  render  tbe  halls  and  stair- 
ways reasonably  fit  for  tbe  uses  which  he  in- 
vites the  occupants  and  others  to  make  of 
them,  and  he  is  responsible  for  any  Injury 
which  others  lawfully  using  them  with  due 
care  sustain  through  his  failure  to  discharge 
his  duty. 

CHUvon  V.  Beilly,  50  N.  J.  L.  26;  Loonep  v. 
McUan,  129  Mass.  85»  87  Am.  Rep.  295. 

The  same  measure  of  liability  for  injuries 
sustained  by  negligence  of  the  landlord  extends 
to  one  socially  visiting  a  tenant  as  protects  the 
tenant  himself,  because  the  use  of  tb*e  ball  and 
stairways  for  the  purpose  of  enjoying  such 
visits  bv  such  visitors  is  by  necessary  implica- 
tion (where  not  expressly  provided  for)  within 
the  reasonable  intent  of  tbe  demise  of  the 
rooms. 

Henkel  v.  Mutt,  81  Hun.  28;  Qodley  v.  Hag- 
erty,  20  Pa.  887,  59  Am.  Dec.  731;  Brady  v. 
Valentine^  8  Misc.  20;  Palmer  v.  bearing,  28 
N.  Y.  7;  Howe  v.  Ohmart,  7  Ind.  App.  82; 
Miller  v.  Hancock  [1893]  2  Q.  B.  177;  Looney 
V.  McLean,  129  Mass.  83,  87  Am.  Rep.  295; 
McMartin  v.  Hanna,  10  Ct  Sess.  Cas.  8. 

It  was  a  question  for  the  jury  to  say  whether 
or  not  plaintiff  was  guilty  of  contributory  neg- 
ligence. 

Palmer  v.  Deartng,  supra;  Pinney  v.  SaU, 
156  Mass.  225  (I89'i): 

Mr.  Charles  L.  Corbln  fbr  defendant. 

MaiCie»  J.,  delivered  the  opinion  of   the 
court: 
In  an  action  brought  in  the  Hudson  circuit, 


Nora.— As  to  the  responsibility  of  a  landiord  for 
injuries  resulting  from  defects  in  portions  of  a 
building  remaining  in  his  possession,  see  tiototo 
Dollard  v.  Rotwrts  (N.  Y.)  U  K  S,  A.  S88L 
82  L.  R.  A. 


Aato  landlord**  liability  to  third  persons  In  gen- 
eral for  condition  of  premises  m  possession  of  ten- 
ant, see  note  to  Lee  ▼.  McLaughlin  (MeJ  tt  L.  B. 
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plaintiff  obtained  a  verdict  against  the  defend- 
ant for  damages  for  injuries  received  by  her 
under  the  following  circumstances:  On  No- 
vember 27,  1891,  plaintiff  visited  a  Mrs.  Mitch- 
ell, who,  as  tenant  of  defendant,  occupied 
rooms  or  apartments  on  the  second  story  of  bis 
house.  Plaintiff  had  never  entered  the  house 
before.  In  going  to  Mrs.  Mitchell's  room  on 
this  occasion,  she  passed  along  a  haU.  and  up 
a  stairway,  which  were  used  in  common  by 
Mrs.  Mitchell  and  others  who  were  occupying 
rooms  or  apartments  in  the  house  as  defendant's 
tenants.  She  remained  in  Mrs.  Mitchell's  room 
until  after  dark  on  the  evening  of  November 
28.  1891.  She  then  left  her  friend's  rooms,  to 
make  a  visit  elsewhere.  She  was  accompanied 
by  her  sister  and  Mrs.  Mitchell's  daughter, 
but  preceded  them  both  in  passing  down  the 
last  flight  of  steps  of  the  stairway  which  led 
to  the  hall.  There  was  no  light  in  the  hall, 
and  she,  supposing  she  had  arrived  upon  the 
floor  of  the  hall,  went  forward,  and  fell  from 
the  platform  of  that  flight,  receiving  in  the 
fall  the  injuries  for  which  she  brought  suit. 
There  was  evidence  from  which  the  jury  could 
And  that  defendant  bad  not  demised  to  his  ten- 
ants the  hall  and  stairway,  but  retained  con- 
trol of  them  for  their  benefit.  There  was  evi- 
dence that  defendant  employed  one  of  the  ten- 
ants to  lisht,  every  ni^iht,  one  light  in  the 
upper  hall,  which  was  burning  tliat  night,  and 
one  light  in  the  lower  hall,  which  was  not 
buroing  at  the  lime  of  the  accident.  Whether 
it  had  been  previously  lighted  was  in  question, 
and  the  preponderance  of  evidence  was  that  it 
had  been. 

Had  plaintiff  been  a  tenant  of  the  house,  de- 
fendant's duty  would  have  been  that  declared 
by  this  court  in  GiUvon  v.  ReiUy, SON.  J.L.  26, 
fnz.^  to  take  reasonable  care  to  have  the  halls 
and  stairways  fit  for  use  by  the  tenant  in  going 
to  and  commg  from  her  part  of  the  house. 
The  court,  by  its  instructions  in  this  case, 
imposed  upon  the  landlord  a  like  duty  in  favor 
of  one  who  was  not  a  tenant  but  was  a  visitor 
of  a  tenant.  No  contest  has  been  made  over 
the  propriety  of  this  ruling  of  the  court,  and 
very  properly.  The  reasons  upon  which  the 
rule  of  duty  rests  in  one  case  establish  a  like 
rule  in  the  other.  When  houses  are  rented  for 
dwellings  which  can  only  be  reached  by  the 
use  of  a  common  passage,  the  necessity  of  such 
use  for  the  beneficial  enjoyment  of  the  thing 
demised  establishes  a  right  to  such  use,  and 
imposes  an  obligation  upon  the  landlord  to 
take  reasonable  care  to  have  and  maintain  the 
passage  safe  for  such  use.  But  the  use  of  such 
rooms  for  dwellings  equally  necessitates  the 
use  of  the  passage  by  tradesmen  in  delivering 
goods,  by  persons  having  other  business  with 
the  occupant,  or  by  those  who  visit  him  for 
social  reasons.  With  respect,  therefore,  to  all 
persons  visiting  such  a  tenant  upon  any  lawful 
occasion,  the  duty  of  the  landlord  is  similiar 
to  that  which  he  owes  to  the  tenant.  MiUer 
V.  Hancock  [1893]  2  Q.  B.  177;  HiUenbeck  ▼. 
Gvhring,  181  N.  Y.  674. 

At  the  trial,  the  claim  of  plaintiff  was  that 
defendant  was  guilty  of  a  breach  of  the  duty 
he  owed  her  in  two  respects:  (1)  Because  the 
stairway  was  improperly  constructed,  and  dan- 
gerous: (2)  because  there  was  oo  light  in  the 
lower  hall  at  tha  time  of  the  acddent.    The 
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court  charged  the  jury  that  they  were  not  to 
consider  the  first  ground  urged    for  plaintiff. 
This  was  clearly  right,  for  there  was  oo  evi- 
dence upon  which  a  verdict  in  her  favoron  that 
ground  could  have  been  supported.     But  upon 
the  second  point  the  court  left  the  liability  of 
the  defendant  to  the  jury,  with  the  instmctionj 
that  they  were  to  determine  whether  the  main- 
tenance of  a  light  in  the  hall  was  necessary  to 
render  plaintiff's  descent  reasonably  safe,  and, 
if  they  found  such  necessity,  that  it  was  de- 
fendant's duty  to  exercise  reasonable  care  to 
maintain  a  light  there.    In  my  judgment,  these 
instructions  improperly  enlarged  defendant's 
duty.     He  was  undoubtedly  bound  to  take  rea- 
sonable care  to  have  the  hall  and  stairway  rea- 
sonably fit  for  the  passage  to  and  fro  of  faia 
tenants  and  their  visitors.    But  no  duty    was 
imposed  upon  him  in  respect  to  the  safe  use  of 
the  means  of  passage    provided  by  him.     If 
those  means  were  such  as  the  rule  required  to 
be  provided,  he  had  performed  his  duty.     If 
the  stairway  was  fit  for  use  in  ascending  and 
descending,  the  responsibility  of  safely  using 
it  was  upon  the  person  using  it.    If,  to  use  it 
safely  at   night,  a  light  was  requisite,  he  must 
provide  it,  and  not  the  landlord.     In  Massacbu- 
setts  it  has  been  held    that,  when  a   landlord 
has  rented  to  various  tenants  parts  of  a  house 
to  which  access  is  obtained  by  a  common  stair, 
it  is  not  his  duty  to  re  move  snow  and  ice  natur- 
ally accumulatmg  thereon,  but  the  tenant's 
duty.      Woods  v.  Naumkeag  Steam  Cotton   Co, 
184  Mass.  857,  45  Am.  Rep.  844.     But  for  an 
injury  resulting  from  an  accumulation  of  ice 
from  the  rupture  of  a   water  pipe,  which  he 
was  bound  to  repair,   the  landlord  was  liable. 
Watkins  v.  Goodall,  138  Mass.  533.     If  in  this 
case,  upon  the  failureof  natural  light,  artificial 
light  was   necessary  to  make  the   descent  of 
the  stairway  safe,  I  think  it  was  erroneous  to 
place  the  duty  of  providing  such    light  upon 
the  defendant.     HiUenbeck  v.  Quhring^  tupra. 
The  landlord  doubtless  -may,  and  probably 
usually  does,  assume    the   duty  of  providing 
necessary  light  in  such  cases,  by  contract  with 
his  tenants.     There  was  evidence  that  defend- 
ant bad  usually  provided  a  light  in  the  lower 
hall,  and  had  employed  a  person  to  light  it. 
Upon  this  evidence,  the  court  might  have  been 
requested    to  direct  the    jury    to   determine 
whether  an  implied  contract  to  maintain  such 
light,  at  least  until  notice  of  its  discontinuance 
had  been  given,  might  not  be  inferred,  and  a 
corresponding    duty  to    maintain  it.     But  no 
such  request  was  made,  and  we  cannot  consider 
now  whether,  if  made,  it  could  have  been  prop- 
erly granted. 

It  IS  further  contended  by  defendant  that  the 
verdict  against  him  should  be  set  aside  on  the 
ground  that  the  instructions  of  the  court  in  tie- 
spect  to  the  contributory  negligence  of  plain- 
tiff were  erroneous,  and  on  the  further  ground 
that  the  evidence  of  such  negligence  on  her 
part  was  so  conclusive  that  a  verdict  finding 
her  to  have  exercised  the  required  care  for  her 
safety  ought  not  to  stand.  In  my  judgment, 
this  contention  must  prevail,  ana  upon  both 
grounds.  The  instructions  permitted  the  Jury, 
in  considering  the  plaintiff's  conduct,  to  take 
into  account  the  duty  of  defendant  to  maintain 
a  light  in  the  lower  hall,  which  as  before 
stated,    was    enoneons.     They,    moreover. 
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^•mitted  to  direct  attention  to  tbe  obvious  fact 
^Chat  if  plaintiff  iiad  waited  until  Mrs.  Mitchell's 
daughter,  who  was  familiar  wi\h  the  stairway, 
had  come  up  with  her,  she  could  have  been 
g:aided  safely  down,  and  the  equally  obvious 
fact  that,  by  retuminfr  to  Mrs.  Mitchell's  rooms, 
■be  could  have  procured  a  light,  which  would 
bave  insured  her  safe  descent.  But,  assuming 
that  tbe  instructions  did  not  mislead  the  jurr, 
I  think  that  a  verdict  finding  that  a  person  de- 
-flcending  this  stairway,  with  which  she  was 
not  familier,  in  the  dnrk,  and,  having  at  hand 
means  to  insure  her  safety,  passing  on  with  no 
precautions  except  the  groping  with  her  bands 


and  feeling  with  her  feet,  of  which  she  testified, 
was  exercising  the  care  which  a  prudent  per- 
son would  exercise,  cannot  be  supported. 
Where  a  guest  of  a  tenant  in  such  a  house 
went  into  a  common  hall  to  go  to  a  water- 
closet,  and,  there  being  no  light  in  tbe  hall,  by 
mistake  opened  the  wrong  door,  and.  passing 
through,  fell  down  a  flight  of  steps,  the  court 
of  appeals  of  New  York  held  that  his  conduct 
was  negligent,  and  barred  any  recovery  for 
his  injuries.  UiUenheck  v.  Ouhring,  supra. 
For  those  reasons,  the  Circuit  Court  should 
be  advised  to  make  the  rule  io  sliaw  ca  use  absolute^ 
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Im   Setting  fire  to  one's  own  dwelling^ 
boose  Is  not  arson  either  at  oommon  law  or 


ander  a  statute  making  It  anon  to  set  fire  to 
"any  house  of  whatever  name  or  kind,"  al- 
thoufrh  tbe  property  to  insured  so  that  the  loss 
may  fall  od  tbe  insurer. 

2.  Proenrin^  the  burning  «»f  one's 
dwelling  house  with  intent  to  defraud  an  In* 
surance  company  to  not  anon  In  tbe  absence 
of  a  statute  making' it  such. 


HOTM.—Anon  in  setting  JIre  to  oneU  own  bui/dinff. 

At  common  law. 

The  offense  of  arson  may  be  oommitted  by  wll- 
-fully  setting  fire  to  one*8  own  house  provided  a 
neigbbor^  house  to  thereby  also  burned;  but  If  no 
miscbief  to  done  but  to  one^s  own  it  does  not 
amount  to  a  felony  though  the  fire  was  kindled 
with  intent  to  bum  another^s.  Tbe  wilful  firing  of 
one^  own  bouse  in  a  town  to  a  high  misdemeanor. 
And  if  a  landlord  sets  fire  to  bis  own  house  which 
to  in  poeseasion  of  another  it  to  arson,  for  during 
the  lease  the  bouse  to  the  property  of  tbe  tenant. 
4  Bl.  Gom.  221. 

It  to  not  arson  for  a  tenant  to  bum  the  house  of 
whicb  he  to  in  possession  under  tbe  lease  unless  he 
Iberebysets  fire  to  the  house  of  another  person. 
Holmes's  Case.  Cro.  Car.  876;  King  v.  Breeme,  1 
lieach,  C.  L.  220;  King  v.  Pedley,Id.  2tt. 

It  is  not  arson  for  a  tenant  to  set  lire  to  tbe  house 
of  which  he  to  in  possession.  ITNeal  v.  Woods,  8 
Black  r.  48S. 

It  to  not  arson  for  one  to  bum  a  bouse  which  he 
to  legally  occupying.    S^te  v.  Hannett,  M  Vt.  83. 

One  in  possession  under  a  contract  to  purchase 
-cannot  be  guilty  of  arson  in  burning  the,  house  em- 
braced by  the  contract.  Btate  v.  Ftoh,  27  N.  J.  L. 
823. 

A  husband  having  rightful  possession  of  hto 
-wife^s  house  to  not  guilty  of  arson  in  setting  fire  to 
It.    Snyder  v.  People,  86  Mich.  106. 12  Am.  Rep.  802. 

But  one  in  poeeesston  of  a  bouse  at  the  instance 
of  the  overseers  of  the  poor,  without  paying  rent, 
may  be  guilty  of  arson  in  burning  It.  Oowen*s 
Oaae,2  East.  P.  C.  1027, 1  Leach,  0.  L.  246. 

A  landlord  may  be  guilty  of  arson  in  setting  Ore 
to  tbe  house  In  possession  of  hto  tenant.  Harrto's 
<2aBe,  2Bast«P.  a  IOCS:  Foet.  0.  L.  UB. 

It  to  arson  for  the  owner  to  bum  his  building  in 
possession  of  a  tenant  Com.  v.  Blltoton,  U  Ky.  L. 
Rep.  Zl(L 

The  legal  owner  of  a  bouse  who  sets  fire  to  It 
while  it  to  In  possession  of  Another  person  mar  be 
•ffoilty  of  arson;  while  its  occupant  by  a  Uke  act 
win  not  become  so  chargeable.  State  v.  Toole,  28 
Oonn.  812, 76  Am.  Dec  602. 

Setting  fire  to  a  house  in  dose  proximity  to 
others  may  be  a  misdemeanor.  8colleld*s  Gase,  8 
Bast,  1028,  Oald.  897:  Froperts*  Oase,  2  Bast,  P.  0. 
lOOOl 
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And  if  other  houses  are  burned,  the  one  setting 
the  fire  will  be  guilty  at  least  of  a  misdemeanor. 
Isaac's  Case,  2  Bast,  P.  C.  1031. 

One  in  possession  under  a  lease  is  not  guilty  of 
arson  In  burning  property.  Sullivan  v.  State,  5 
Stew.  &  P.  (Ala.)  175. 

At  common  law  a  person  could  not  be  guilty  of 
arson  in  setting  Are  to  and  in  buralnir  tbe  house 
while  in  the  lawful  possession  of  It,  without  rcarard 
to  the  question  of  ownership.  Garrett  v.  State, 
109  Ind.  527. 

But  in  Bex  v.  Bali.  1  Moody,  0.  C  80,  one  occupy- 
ing a  room  in  a  house  was  Indicted  for  setting  fire 
to  tbe  house. 

One  in  possession  of  premises  cannot  be  guilty  of 
arson  in  setting  fire  to  them,  although  they  are  in- 
sured and  being  copyhold,  he  has  surrendered  rhem 
to  the  use  of  a  third  person,  who  has  not.  however, 
been  admitted  to  possession.  King  v.  Spalding,  1 
Leach,  0.  L.  218. 

So  a  servant  who  sets  fire  to  hto  master's  house 
by  the  master's  procurement  for  the  purpose  of 
defrauding  the  insurers  to  not  guilty  of  arson.  It 
is  not  arson  to  procure  one's  own  house  to  be 
burned  and  the  guilt  of  the  servant  to  only  coex- 
tensive with  that  of  the  master.   State  v.  Haynes, 

66  Me.  807,  22  Am.  Bep.  660;  Com.  v.  Makeiy.  181 
Mass.  421. 

But  in  a  Tennessee  case  It  was  said  that  It  was  a 
misd<%meanor  at  common  law  to  burn  one's  own 
house  for  tbe  purpose  of  injuring  or  defrauding  an 
Insurer.    Roberta  v.  State,  7  Coldw.  850. 

A  woman  cannot  be  guilty  of  arson  in  burning 
her  husband's  house.  Bex  v.  March,  1  Moody,  C.  C. 
188. 

So,  to  charge  one  with  having  set  lire  to  hto  own 
house  to  not  slander  unless  It  to  Intended  to  Imputo 
that  tbe  act  was  done  under  such  circumstances  as 
would  have  been  a  crime.  Sweeuipple  v.  'Jesse, 
6  Barn.  &  Ad.  27, 2  Nev.  &  M.  86;  Bloss  v.  Tobey,  8 
Pick.  820.  • 

Tbe  Indictment  must  state  that  tbe  property 
burned  belonged  to  another.  People  v.  Myers,  20 
GaL  80;  State  v.  Lyon,  18  Conn.  481. 

Under  statute, 
QenerdUy, 
The  statute  84  ft  25  Vict.  chap.  97,  makes  tbe  set- 
ting fire  to  a  house  with  intent  to  injure  or  defraud 
any  person  a  felony  whether  such  bouse  may  be  In 
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(March  0, 1800.) 

CROSS  APPEALS  from  a  judgment  of  the 
Oommou  Pleas  Circuit  Court  for  Horry 
Couoty  entered  upon  trial  of  an  indictment 
for  arson,  the  state  appealinir  from  the  quash- 
ing of  one  count  of  the  indictment,  and  defend- 
ant appealmg  from  the  refusal  to  quash  the 
other  count.  Reverted  on  drfendanfs  appeal, 
and  affirmed  on  the  Statue  appeal. 

The  facts  are  stated  in  the  opinion. 

Mr,  J.  M.  Johnson  for  the  State. 

Mesers.  W.  D.  Johnson,  J.  W.  Johnson* 
and  C.  P.  Quattlebaum  for  defendant. 

MclTer,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  indictment  in  this  case  contained  two 
counts,  the  first  charging  that  the  defendant 


"did  feloniously,  wilfully,  and  malicioiisly  sen 
fire  to,  and  cause  fire  to  be  set  to,  a  certain 
house,  to  wit,  a  dwelling  house,  there  sitiisle, 
of  one  John  X).  Sarvis,  In  which  the  FarmenT 
Mutual  Fire  Insurance  Association  then  and 
there  had  an  interest,  to  wit,  a  policy  of  insor- 
ance,  and  by  the  kindling  of  such  fire  tb» 
aforesaid  dwelling  house  was  then  and  there 
feloniously,  wilfullv,  and  maliciously  burned 
and  consumed,  agarast  the  form  of  the  statuio 
in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  stale."  The  bcc- 
ond  count  of  the  indictment  charged  that  the 
said  John  D.  Sarvis,  ^*  with  intent  to  defraud  the 
Farmers'  Mutual  Fire  Insurance  Association, 
a  corporation  under  the  laws  of  said  state,. 
which  then  has  [had?]  issued  a  policy  of  insur- 
ance on  the  dwelling  house  hereinafter  named. 


the  possession  of  the  person  so  settinir  fire  thereto 
or  or  others. 

Under  the  Bnglish  statute  the  wife  of  a  laborer 
holdlnsr  possession  of  a  house  the  right  to  use 
which  had  been  part  of  his  wafires,  after  his  dis- 
charge and  notice  to  quit,  may  be  convicted  for 
settlDflr  fire  to  the  bouse.  Bex  v.  Walils,  1  Moody, 
a  0.844. 

Under  the  Vermont  statute  the  malicious  burn- 
ing by  the  owner  of  a  house  in  possession  of  his 
tenant  is  arson.    Com.  v.  Erskine,  8  Gratt.  6S7. 

Under  the  Texas  statute  it  is  arson  for  a  landlord 
to  bum  bis  property  in  possession  of  a  tenant. 
TuUer  v.  State,  8  Tex.  App.  601. 

But  a  tenant  who  tears  down  a  building  erected 
by  himself  on  the  leased  premises  and  bums  the 
materials  from  which  it  was  composed,  before  the 
expiration  of  the  lease,  cannot  be  convicted  in 
Texas  under  an  Indictment  charging  him  with 
burning  a  building  of  the  landlord.  Mulligan  v. 
State,  2S  Tex.  App.  199. 

It  is  not  arson  under  the  Tennessee  Oode  to  bum 
one's  owD  house.    Roberts  v.  State,  7  Coldw.  9Bd, 

Under  the  Ohio  statute  a  tenant  may  be  guilty  of 
arson  in  burning  buildings  of  which  he  is  in  pos- 
session under  the  lease.  Allen  v.  State,  10  Ohio  St. 
287. 

In  People  y.  Oates,  15  Wend.  1S9,  the  opinion  is 
given  that  the  New  York  statute  did  not  intend  to 
make  it  arson  to  burn  one's  own  house. 

And  in  People  v.  Henderson,  1  Park.  Crim.  Bep. 
660,  the  dictum  in  that  case  was  carried  into  a  deci- 
sion, and  it  was  held  that  a  person  cannot  be  guilty 
of  arson  in  the  first  degree  by  setting  fire  to  his  own 
house. 

But  it  has  been  decided  that  under  the  New  York 
statute  one  may  commit  arson  by  burning  his  own 
dwelling.    Shepherd  v.  People,  19  N.  Y.  687. 

So,  burning  one's  own  house  in  such  a  manner 
that  it  sets  fire  to  the  house  of  another  will  render 
one  guilty  of  arson.  Hennessey  v.  People,  21  How. 
Pr.  239. 

Under  the  New  Hampshire  statute  a  person  is 
guilty  of  arson  in  burning  bis  own  house.  State  v. 
Hurd.SlN.  H.176. 

Under  the  Nevada  statute  one  burning  his  own 
building  is  guilty  of  arson.  State  v.  Gohn,  9  Nev. 
179. 

Under  the  Missouri  statute  a  tenant  may  commit 
arson  by  burning  a  house  occupied  b/  himself. 
State  V.  Moore,  61  Mo.  276. 

Under  the  Louisiana  statutes  one  burning  bis  own 
bouse  is  guilty  of  arson.  State  v.  Rohfrischt,  12 
La,  Ann.  382;  State  v.  Elder.  21  La.  Ann.  167. 

The  Indiana  statute  has  made  arson  a  crime 
against  the  property  as  well  as  against  the  posses* 
sion,  and  now  a  husband  in  possession,  with  his 
wife,  of  her  property,  may  be  guilty  of  arson  if  he 
sets  the  property  on  fire.    But  even  under  that 

3'i  L.  R.  A. 


statute  the  dwelling  house  must  be  the  property  of 

another  person  than  defendant.   Garrett  v.  State^ 

109Ind.6OT. 

In  California  a  tenant  may  be  guilty  of  crime  ii» 

burning  property  of  bis  landlord.    People  v.  Slnap- 

son,  60  Gal.  80i. 

To  injure  ingurer. 


By  statute  in  some  states  it  is  made  a  orlme  to 
fire  to  an  insured  building  with  intent  to  Injure  the 
insurer.  Staaden  v.  People,  88  111.  482. 25  Am.  Bep. 
883:  Stitz  V.  State,  104  Ind«  869;  Johnson  v.  State,  CS 
Ind.  204. 

Under  the  Vermont  statute  a  person  may  be 
punished  for  burning  his  own  dwelimg  with  intent 
to  defraud  an  insurance  company.  State  v.  Bab- 
cock,  61  Vt.  67a 

The  Ohio  statute  provides  for  the  punishment  of 
one  who  sets  fire  to  bis  own  property  for  the  por- 
pose  of  defrauding  an  insurance  company.  Searlea 
V.  State,  6  Ohio.  C.  a  881. 

It  is  punishable  under  the  Tennessee  Code  to 
bum  one's  own  property  for  the  purpose  of  injur* 
ing  the  insurer.    Roberts  v.  State,  7  Coldw.  869. 

An  indictment  will  lie  for  burning  a  buildinff^ 
with  intent  to  injure  an  msurance  company,  un- 
der the  Massachusetts  statute.  Com.  v.  Hudson. 9T 
Mass.  666. 

Under  the  IDinofs  statute  a  person  setting  fire  ro> 
his  property  with  intent  to  defraud  an  insurance 
company  is  guilty  of  arson.  McDonald  v.  People^ 
47  111.  638. 

Under  the  California  statutes  it  is  an  Indictable 
offense  to  set  fire  to  one's  own  property  for  the 
purpose  of  defrauding  an  Insurance  company. 
People  V.  Hughes,  29  Cal.  287;  People  v.  Schwarts^ 
82  Cal.  160. 

The  Alat)ama  statute  provides  for  the  punish- 
ment of  persons  who  set  fire  to  their  own  property 
with  intent  to  injure  or  defraud  an  insurance  com- 
pany.   Heard  v.  State,  81  Aia.  66w 

Under  the  Canadian  statute  wilfully  and  mali- 
ciously setting  fire  to  a  house  with  intent  to  injure 
or  defraud  an  insurance  company  is  indictable. 
Queen  v.  Bryans,  12  U.  C.  C.  P.  16a 

It  seems  to  be  an  indictable  offense  in  Rngland  to 
set  fire  to  a  house  for  the  purpose  of  defrauding 
an  insurance  company.  Reg.  v.  Gray,  4  Fost.  ft  P. 
1102. 

The  Bngllsb  statute  will  support  an  indictment 
for  setting  fire  to  a  bouse  with  intent  to  defraud 
and  injure  an  Insurance  company.  Bex  v.  Giison, 
KUSS.&R.C.  aiSS. 

But  charging  a  person  with  having  set  fire  to  hta 
house  and  burned  it  up  is  not  slander,  even  in  a 
state  making  it  felony  to  bum  a  house  with  intent 
to  injure  the  insurer,  if  there  Is  nothing  to  show 
that  the  person  making  the  statement  knew  that 
the  bouse  was  insured.  Frank  v.  Dunning,  88  WIb^ 
27a  H.P.  F. 
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did  feloniomly,  wilfully,  and  maliciously  coun- 
■el,  hire,  procure,  aod  commaDd  one  Al^a  Sar- 
▼la  to  feloniously,  wilfully,  and  maliciously 
set  fire  to  a  certain  dwelln/^  bouse  of  the  aaia 
John  D.  Sarvis.  there  situate,  and  by  the  kind- 
ling of  said  fire  aforesaid,  so  set  as  aforesaid 
by  tbe  said  Alva  Sarvis,  upon  ttie  hiring,  com- 
maoding,  and  procurement  of  Ibesaid  .lohn  D. 
Sarvis,  as  aforesaid,  tbe  aforesaid  dwelling 
bouse  WHS  then  and  there  feloniously,  wilfully, 
ftnd  maliciously  burned  and  consumed;  the 
said  policy  of  insurance  being  then  and  there 
of  force,  outstanding,  in  favor  of  the  said  Jghn 
D.  Sarvis,  for  a  large  sum  of  money,  to  wit, 
for  the  sum  of  $550;  and  so  the  jurors  afore- 
said, on  their  oath  aforesaid,  do  say  that  the 
said  John  D.  Sarvis  then  and  there,  in  tbe 
manner  and  by  the  means  aforesaid,  felon- 
iously, wilfully,  and  maliciously  did  commit 
tbe  crime  of  arson,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and 
against  tbe  peace  and  dignity  of  the  state." 
A  motion  was  made  before  bis  honor.  Judge 
Ernest  Gary,  to  qua^b  the  indictment,  when  bis 
honor  ruled  that  the  motion  must  be  granted 
as  to  the  first  count  Id  tbe  indictment,  but 
must  be  refused  as  to  the  second  count.  T^rom 
this  ruling  both  parties  have  appealed,  tbe 
state  alleging  error  in  holding  tbe  first  count 
bad,  and  the  defendant  alleging  error  in  hold- 
ing the  second  count  good. 

1  propose,  first,  to  consider  the  appeal  on  be- 
half of  the  state,  which  raises  the  question  as 
to  the  Validity  of  the  first  count  in  the  indict- 
ment, m  which  the  defendant  is  charged  with 
arson  in  "feloniously,  wilfully,  and  mali- 
ciously" burning  his  own  dwelling  house. 
There  can  be  no  doubt  that  a  person  cannot 
be  convicted,  at  common  law,  of  the  crime  of 
arson  In  burning  his  own  dwelling  house,  and 
this  I  understand  to  be  conceded;  for  tbe  defini- 
tion of  that  offense,  as  given  in  2  Bishop, 
Crim.  L.  ^  8,  is  "the  malicious  burning  of  an- 
other's house,"  and  this  is  siistHined  by  cita- 
tions in  the  notes  from  standard  authorities. 
And,  as  is  said  by  the  same  author,  in  §  12: 
"Arson  is  an  offense  against  the  security  of 
the  habitation,  rather  than  the  property. 
When,  therefore,  we  say  that  the  house  burned 
must  be  another's  to  occupy,  consequently,  at 
cx>mmon  law,  a  man  cannot  commit  arson  of 
his  own  house,  even  when  it  is  insured," — 
citing  King  v.  Spalding,  1  Leach,  C.  L.  218, 
2  East,  P.  G.  1025.  and  PtoberUt  Case,  2 
East,  P.  C.  1030,  with  other  cases,  to  which 
may  be  added  Bretin^s  Case,  Id.  1026,  and 
Isaa<f9  Case,  Id.  1031.  See  also  Snyder  v.  Peo- 
ple, 26  Mich.  106,  12  Am.  Rep.  802,  where 
Judge  Cooley  used  this  language:  "Arson  is 
an  offense  against  the  habitation,  and  regards 
tbe  possession  rather  than  tbe  property.  .  .  . 
Tbe  bouse,  therefore,  must  not  be  described  as 
tbe  house  of  the  owner  of  the  fee,  if  in  fact  at 
the  time  another  has  the  actual  occupancy,  but 
it  must  be  described  as  the  dwelling  house  of 
bim  whose  dwelHng  it  then  is."  In  that  case 
tbe  indictment  charged  the  defendant  with 
burning  the  dwelling  house  of  Mary  A.  Sny- 
der, who  was,  at  the  time,  the  wife  of  the  de- 
fendant; and  the  syllabus  of  the  case,  which 
is  fully  sustained  by  the  opinion  of  the  court, 
reads  as  follows:  "A  hushand  living  with  his 
wife,  and  having  a  rightful  possession.  Jointly 
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with  her,  of  a  dwelling  house  which  she  owns 
and  they  both  occupjr,  is  not  guilty  of  arson, 
by  the  common  law,  in  burning  such  dwelling 
house;  and  the  rule  is  not;changed  by  a  statute 
securing  to  tbe  wife  the  separate  property. "^ 
From  these  authorities,  as  well  as  others  that 
might  be  cited,  it  is  very  obvious  that  the  gist 
of  the  common- law  offense  of  arson  is  the  in- 
Jury  of  tbe  habitation,  and  not  of  the  prop- 
erty constituting  the  habitation;  and,  if  a  per- 
son Toluntarily  chooses  to  destroy  his  owa 
habitation,  either  by  fire  or  otherwise,  he  doe» 
DO  such  unlawful  aci  as  would  constitute  ar- 
son. Indeed,  if  the  building  burned  is  bis- 
own  property,  I  do  not  see  that,  in  any  sense, 
bis  act  can  be  regarded  as  unlawful,  inas- 
much as  a  person  may  do  with  his  own  as  he 
pleases,  provided,  in  so  doing,  he  does  not  in- 
jure the  property  of  his  neighbor.  If,  bow- 
ever,  a  pers'  n  sets  fire  to  his  own  dwelling 
house,  with  in  ent  to  burn  tbe  dwelling  bouse- 
of  his  neigh  oor,  and  tbe  house  of  his  neigh- 
bor takes  fire  and  is  burned,  it  is  quite 
posssible  that  he  may  be  convicted  of  ar- 
son. But,  as  there  is  no  such  allegation  in  this- 
ir  diet  men  t,  it  is  unnecessary  to  consider  further 
suc'i  an  hypothesis.  But  if  a  person  sets  fir» 
to  his  own  dwelling  bouse  with  an  intent  sim- 
ply to  injure  or  destroy  his  neighbor's  prop- 
erty,—not  his  habitation, — he  certainly  could 
not  be  convicted  of  arson,  although  he  might 
be  responsible  for  the  damages  done  to  his 
neighbor's  property. 

It  is  contended,  however,  that  the  commoa 
law  in  respect  to  arson  has  been  changed  by 
statute,  and  now  a  person  may  be  indicted  for 
arson  in  wilfully  and  maliciously  burning  bis 
own  dwelling  house.  The  statute  relied  on 
for  this  purpose  is  incorporated  in  $  140  of 
the  Criminal  Statutes  (2  Rev.  Stat  p.  811),. 
which  reads  as  follows:  "The  wilful  and  ma- 
licious setting  fire  to  or  burning  any  house,  of 
whatever  name  or  kind,  within  the  curtilage 
or  common  inclosure  of  any  house  or  room, 
wherein  persons  habitually  sleep,  whereby 
any  such  dwelling  house  or  sleeping  apartment 
shall  be  endangered;  also  tbe  wilful  and  ma- 
licious setting  fire  to  or  burning  any  court- 
house, or  other  public  building,  whether  owned 
by  the  state  or  a  corporation  or  individuals, 
and  kept  or  left  for  public  meetings  or  exhibi- 
tions, bam,  stable,  coachhouse,  storehouse,  gin- 
bouse,  warehouse,  grist  or  saw  mill,  railroad 
depot,  conch  or  cotton  factory,  or  other  house 
used  for  manufacturing  purposes,  of  whatever 
name  or  kind,  or  setting  fire  to  or  burning  any 
house  habitually  used  ^r  public  religious  wor- 
ship, shall  be  deemed  arson,  whether  the  setting 
fire  to  or  burning  be  in  the  day  or  night  time. 
The  section  proceeds  to  prescribe  the  punish- 
ment for  such  offense.  It  seems  to  me  that  the 
sole  object  of  the  statutory  provision  above 
quoted  which  was  originally  enacted  in  1861 
(12  Stat,  at  L.  862)  was  simply  to  enlarge  the 
character  of  the  houses  which  could  be  sub- 
jects of  arson,  and  not  to  make  any  other 
change  in  the  recognized  definition  of  that  of- 
fense. At  common  law  ihe  only  buildings 
which  could  be  the  subjects  of  arson  were 
dwelling  houses  or  other  structures  appurte- 
nant thereto  and  within  the  curtilage  thereof. 
The  language  used  in  the  statute,  "any  houae 
of  whatever  name  or  kind,"  clearly  implies  that 
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fluch  was  the  purpose  of  the  statute.  At  com- 
mon law  the  charHCter  of  the  bou8es  which 
could  be  the  subjects  of  arson  was  limited  to 
dwelling  houses,  or  bouses  appurtenant  tbereto 
and  within  the  curtilage;  but,  by  statute,  the 
class  of  houses  which  could  be  the  subject  of 
arson  is  enlarged  so  as  to  embrace  "any 
house  of  whatever  name  or  kind,  within  the 
curtilage  or  common  inclosure  of  a  dwelling 
house,  or  within  the  curtilage  or  common  in- 
closure of  any  house  or  room  wherein  persons 
habitually  sleep,  whereby  any  such  dwelling 
house  or  sleeping  apartment  shall  be  endan- 
gered," whether  the  same  be  appurtenant 
to  such  dwelling  house  or  sleeping  apart- 
ment, or  not;  so  that  the  burning  of  a  store  or 
livery  stable,  which  was  in  no  wise  appurte- 
nant to  the  dwelling  house  or  sleeping  apart- 
ment, if*  within  the  common  inclosure,  whereby 
such  dwelling  house  or  sleeping  apartment 
would  be  endangered,  would  constitute  the 
crime  of  arson.  And  then  the  statute  pro- 
ceeds to  enlarge  still  further  the  class  of  houses 
which  would  be  the  subject  of  arson  so  as  to 
cm  brace  court-houses  or  any  other  public  build- 
ings, railroad  depots,  and  the  various  other 
houses  designated  in  the  statute.  The  words 
"any  house,"  relied  on  in  the  argument,  es- 
pecially when  followed  by  the  words  "of  what- 
ever name  or  kind,"  certainly  cannot  be  con- 
fitrued  as  designed  to  so  totally  change  the 
•definition  of  the  crime  of  arson  as  to  subject 
a  person  who  burns  his  own  house,  located  in 
tbe  center  of  a  field,  too  far  distant  from  the 
houses  of  another  to  endanger  them  in  the 
slightest  degree,  to  the  punishment  of  arson, 
no  matter  what  may  be  the  motive  of  such 
persfiu  for  destroying  his  own  property. 

As  to  the  allegations  in  tbe  first  count  of  the 
indictment  with  respect  to  the  so-called  "in- 
terest" of  the  Fargiers'  Mutual  Fire  Insurance 
Association  in  the  dwelling  house  alleged  to 
have  been  burned  by  the  defendant,  I  am  at  a 
lo$is  to  conceive  what  possible  effect  it  could 
possibly  have  upon  the  validity  of  tbis  count  of 
the  indictment.  After  alleging  that  the  defend- 
ant did  set  fire  to  a  certam  house,  to  wit,  "a 
dwelling  house  there  situate,  of  one  John  D. 
Sarvis,"  these  words  follow:  "In  which  the 
Farmers'  Mutual  Fire  Insurance  Association 
then  and  there  had  an  interest,  to  wit,  a  pol- 
icy of  insurance."  This  certainlv  does  not 
amount  to  an  allegation  that  the  building  which 
was  burned  was  tbe  dwelling  house  or  habita- 
tion of  the  insurance  company,  for,  on  the 
contrary,  the  distinct  allegation  is  that  such 
building  was  the  dwelling  house  of  the  defend- 
ant. And  the  further  allegation  that  the  insur- 
ance company  had  an  interest  therein,  even  if 
not  contradicted  by  the  explanation  of  such 
interest,  would  amount  to  nothing:  for,  even 
if  the  insurance  company  did  have  an  interest 
in  the  property  (which  I  do  not  think  it  had), 
that  would  not  affect  the  question,  as  it  was 
held  in  Spalding  a  Case,  1  Leacb,  C.  L.  218, 
extracted  from  2  East.  P.  C.  1025,  that  a  mort^ 
gagor  in  possession  burning  his  own  house, 
could  not  be  convicted  or  arson,  either  at 
common  law  or  under  the  statute  (9  €leo.  I. 
chap.  22),  which  is  not  of  force  here.  Besides, 
there  is  no  allegation,  in  the  first  count  of  the 
indictment,  that  the  defendant  burned  his  own 
house  with  intent  to  defraud  the  insurance 
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company.  But,  even  if  there  was  snob  an  al- 
legation in  this  count,  I  do  not  see  bow,  in  the 
absence  of  any  statute  upon  the  subject,  it 
could  affect  the  present  inquiry.  In  England 
there  is  a  statute  making  it  felony,  without 
benefit  of  clergy,  for  a  person  to  bum  hU  own 
house  with  intent  to  defraud  "His  Majesty  or 
any  of  His  Majesty's  subjects,  or  any  body  cor- 
porate," and  the  case  of  Rex  v.  Gifs^m,  Kass. 
&  R.  C.  C.  138,  w%8  a  prosecution  under  that 
statute,  in  which  defendant  was  charged  with 
burning  his  own  house  wiih  intent  to  defraud 
an  insurance  company.  Similar  statutes  bare 
be^  enacted  in  several  of  tbe  states  of  this 
Union;  but,  so  far  as  I  am  informed,  we  have 
no  such  statute  in  this  state,  and,  in  the  ab- 
sence of  any  such  statute,  I  am  unable  to  see 
how  the  fact  that  a  person  has  burned  his  own 
house  with  intent  to  defraud  an  insurance  com- 
pany renders  him  liable  to  an  indictment  for 
arson  or  any  other  felony.  The  fact  that  it 
has  been  found  necessary,  in  England  and  sev- 
eral of  tbe  states  of  this  Union,  to  enact  special 
statutes  to  cover  a  case  of  this  kind,  affonis  an 
additional  reason  for  the  correctness  of  m^ 
view.  I  agree,  therefore,  with  the  circuit 
judg^n  holding  that  the  defendant  ooold  not 
be  convicted  of  arson  under  the  first  count  in 
the  indictment. 

Coming,  then,  to  the  question  presented  by 
the  appeal  on  behalf  of  the  defendant^  it  seems 
to  me  that  it  follows,  necessarily,  from  what 
has  already  been  said,  that  the  second  count  in 
the  indictment  is  also  fatally  defective.  With* 
out  going  over  tbe  argument  already  presented 
to  show  that  it  is  no  offense  against  tbe  crim- 
inal law  for  one  to  burn  his  own  dwelling 
house,  even  for  the  purpose  of  defrauding  an 
insurance  company  which  has  issued  a  policy 
thereon,  it  will  be  sufficient  to  cite  the  case  of 
State  V.  Haynes,  66  Me.  807,  22  Am.  Rep.  569, 
which,  in  principle,  is  so  much  like  the  case  in 
hand  as  to  justify  liberal  quotations  therefrom. 
In  that  case  the  defendant,  who  was  a  servant 
of  Mrs.  Ingraham,  was  indicted  for  arson,  un- 
der Rev.  Stat.  chap.  119,  ^  I,  for  feloniously, 
wilfully,  and  maliciously  burning,  in  the 
night  time,  the  dwelling  house  of  Mrs.  In- 
graham. The  evidence  tended  to  prove,  and 
the  jury  must  have  found,  that  the  dwelling 
house  of  Mrs.  Ingraham  was  burned  In  the 
night-time,  under  the  following  circumstances: 
The  house  was  insured  by  Mrs.  Ingrabanu 
Being  insured,  Mrs.  Ingraham,  her  daughter, 
aud  the  defendant  conspired  together  to  bum 
the  house,  for  the  purpose  of  obtaining  the  in- 
surance. .  .  .  The  question  presented  for 
determination  is  whether  upon  the  facts  tbe 
indictment  can  be  sustained  under  Rev.  Stat, 
chap.  119,  §  1,  which  is  in  these  words:  'Who- 
ever wilfully  and  maliciously  sets  fire  to  the 
dwelling  house  of  another,  or  to  any  building 
adjoining  thereto,  or  to  any  building  owned  by 
himself  or  another,  with  the  intent  to  bum 
such  dwelling  house,  and  it  is  thereby  burnt, 
in  the  night-time,  shall  be  punished  with 
death.'  ...  In  some  states  the  common 
law  has  been  modified,  as  in  New  York,  where 
the  wilfully  setting  fire  to,  or  burning  any  in- 
habited dwelling  in  the  night-time  is  made 
arson,  so  that  the  offense  may  be  committed  by 
one's  burning  his  own  dwelling  house.  So  in 
England  the  British  Parliament  has  so  modi- 


18»G. 


State  v.  SARVia. 


651 


iked  the  law  in  relation  to  arson  as  to  render  it 
immaterial  whether  the  house  burned  be  that 
-of  the  offender  himself,  or  a  third  person. 
J^iepherd  v.  People,  19  N.  Y.  587;  Stat.  1  Vict 
chap.  89.  §  8;  A?a;  v.  Ball,  1  Moody,  C.  0.  80 
•  .  .  If  Mrs.  Ineraham  had  burnt  her  own 
dwelling,  she  would  not  have  been  amenable 
to  the  penalties  prescribed  by  g  1.  The 
fire  was  set  at  her  instance  and  for  her  sup- 
posed benefit.  The  servant  obeying  cannot 
be  more  ^ilty  than  the  master  commanding. 
The  precise  question  before  us  arose  in  Ten- 
nessee {BobertM  y.  State,  7  Goldw.  859),  and  it 
^was  there  hdd  that  it  was  not  arson  to  procure 
one's  own  house  to  be  burned,  and  that  the 
^uilt  of  the  agent  was  only  coextensive  with 
the  guilt  of  the  principal.  It  is  not  arson  for 
a  man  to  burn  his  own  house,  or  to  procure  it 
to  be  done,  for  the  purpose  of  defrauding  an 
insurance  company."  Upon  the  same  princi- 
ples, it  is  clear  that  the  second  count  in  the  in- 
dictment fails  to  state  such  facts  as  would  con- 
«*itute  the  offense  of  arson,  notwithstanding 
the  fact  that,  in  the  second  count,  the  defend- 
ant is  charged  with  having  procured  the  burn- 
ing of  his  own  dwelling  house  ''with  intent  to 
defraud  the  Farmers'  Mutual  Fire  Insurance 
Association"  which  had  issued  a  policy  of  in- 
surance on  said  dwelling  house,  for  the  reason 
that  there  is  no  statute  m  this  state,  as  there  is 
in  England,  as  well  as  in  some  of  the  other 
states  m  the  Union,  making  it  a  felony  to  bum 
one's  own  dwelling  bouse  with  intent  to  de- 
fraud an  insurance  company.  If,  therefore,  as 
has  been  shown,  a  person  cannot  be  charged 
with  arson  in  setting  fire  to  his  own  dwelling 
house,  for  the  reason  that  it  is  not  unlawful 
for  a  person  to  burn  or  otherwise  destroy  his 


own  property,  unless  in  so  doing  he  iniures  or 
destroys  the  property  of  his  neighbor,  it  is  dif- 
ficult to  conceive  how  he  could  be  accessory  to 
any  crime  when  the  act  is  done  by  another  by 
his  own  procurement  If  it  is  no  crime  for 
him  to  do  the  act  himself,  it  cannot  be  to  pro- 
cure or  command  it  done  by  another.  It  is 
true  that  there  are  cases  in  which  one  may  be 
accessoiT  before  the  fact  to  a  crime  committed 
by  another,  which  the  party  charged  may  be 
incapable  of  committing;  as,  for  example,  a 
female  may  be  an  accessory  before  the  fact  to 
the  crime  of  rape,  committed  by  a  man  upon 
another  female.  But  in  such  a  ose  the  party 
charged  as  accessory  Is  incapable  physically 
of  doing  Che  act  which  constitutes  the  crime, 
and  if  she  procures  the  act  to  be  done  by  one 
who  is  physically  capable  the  law  regards  the 
act  as  done  by  herself.  Still,  even  in  such  a 
case,  the  act  done  must  be  a  crime  in  the  per- 
son  who  actually  does  the  act;  and,  if  it  is  not, 
then  there  can  be  no  accessory.  So  that,  in 
this  case,  if  it  would  be  no  crime  in  John  D. 
Sarvis  to  burn  his  own  bouse  in  his  own  proper 
person,  he  could  not  be  accessory  before  the 
fact  if  the  act  of  burning  was  done  through  the 
agency  of  another,  by  his  command  or  pro- 
curement. I  cannot,  therefore,  agree  with  the 
circuit  iudge  in  holding  that  the  second  count 
in  the  indictment  was  good,  but,  on  the  con- 
trary, think  that  both  counts  were  fatally  de- 
fective. 

The  judgment  of  this  court  is  that  (he  judg- 
ment of  the  Circuit  Judge  that  the  first  eount  %n 
the  indictment  he  quashed  must  be  afflrmed,  and 
his  judgment  sustaining  the  eecond  eount  must 
be  reversed,  and  that  the  indictment  be  quashed. 


CONNECTICUT  SUPREME  COURT  OF  ERRORa 


Eugene  PELTIER,  Appt., 

V. 

BRADLEY,    DANN,     &    CARRINGTON 

COMPANY. 

(87  Cono.  42.) 

1.  One  who  drives  »  team  to  the  left  of 
the  road  in  order  to  stop  there  does  not  thereby 
assume  the  re«poQ8lbl)ity  of  an  unusual  and  the 
hifrhest  decree  of  care  to  avoid  a  oollision  with 
another  vehlole  which  attempts  to  keep  to  the 
riffhtlD  passing. 

IB.  The  rider  of  a  bicycle  has  not  aa  ab- 
solute ri^^ht  to  pass  on  the  right-hand  side  in 
meeting  a  truck  which  is  turning  toward  that 
side  to  the  curb  of  the  street,  nor  can  be  assume 
that  the  driver  must  turn  out  for  him,  but  is 
bound  to  exercise  the  nme  degree  of  care  which 
the  law  requires  of  the  driver  of  the  truck  to 
avoid  a  ooUision. 

3.  The  driver  of  a  truck  Ibr  the  eonvey- 
anee  of  fl^oode  <•  not  obliged  to  turn  to  the 
right  on  meeting  a  vehicle  for  the  conveyance  of 
persons,  under  Gen.  Stat.  M  8689  and  2690.  as  the 
statute  applies  only  to  vehides  for  the  convey- 
ance of  persona. 


4.  An  exception  to  a  flndlngof  fltet  as  to 

negligence  when  there  is  no  uncertainty  as  to  the 
rule  by  which  It  Is  to  be  governed,  but  only  as  to 
what  the  conduct  was,  constitutes  no  ground  of 
appeal  under  the  act  of  1896. 

(November  22, 189S.) 

APPEAL  by  phiintiff  from  a  judgment  of 
the  Court  of  Common  Pleas  for  New  Ha- 
ven County  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  personal  in- 
luries  alleged  to  have  been  caused  by  the  neg- 
ligence of  defendant's  servant  in  driving  a 
truck  against  plaintiiE  who  was  riding  a  bicy* 
cle  along  a  public  street    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Lndns  P.  Deminif«  J.  Birner 
Tnttle*  and  John  F.  Wynne*  for  appel- 
lant: 

The  facta  do  not  Justify  the  finding,  and  the 
question  of  negligence  in  this  case  is  a  question 
of  law. 

FarreU  ▼.  Waterbury  Horse  R  Ge>.  (M)  Conn. 
289;  Bailey  v.  Hartford  db  C.  Valley  /2.  09.  M 
Conn.  444;  Beardsiey  v.  Hartford,  60  Conn. 
629,  47  Am.  Rep.  677;  NcHan  v.  New  York,  N, 


Nora.— As  to  the  regulation  of  bicycle  riding, 
«ee  Twilley  v.  Perkins  (Md.)  19  L.  R.  A.  68S,  and 
tiote. 
32  La.  R.  A« 


As  to  assault  and  battery  by  recklessly  riding  a 
bicycle  against  a  person,  see  Mercer  v.  Oorbln  (Ind.) 
8L.B.  A.81. 


See  also  39  L.  R.  A.  448;  41  L.  R.  A.  208. 
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K  dbS,  B,  Co,  68  Conn.  461;  Dyton  v.  New 
TarkdN.  E.  R.  Co.  57  Conn.  9;  Gallagher  y. 
New  T<yrk  d  N.  E.  R  Co,  67  Conn.  442,  6  L. 
R.  A.  787. 

The  plaintiff  saw  \he  defendant  when  he  was 
400  fet  t  away,  and  watched  him  as  he  passed 
(came)  up  the  street.  He,  the  plaintiff,  was 
on  the  right-hand  side  of  the  street.  At  70 
feet  west  of  the  elevator  dnor  he  turned  out 
and  passed  a  team  and  resumed  his  old  posi- 
tion 4  or  6  feet  from  the  curb. 

Practically  the  plaintiff  traveled  400  feet  in 
a  straight  line,  4  or  5  feet  from  the  curb,  and 
he  was  4  or  5  feet  from  the  curb  when  the  ac- 
cident happened.  Here  was  a  coDsistent  course 
of  conduct.  By  it  Scoville  had  -a  right  to 
presume  what  would  be  the  continuiog  con- 
duct of  the  plaintiff. 

The  plaintiff  had  watched  Scoville  400  feet, 
during  which  time  Scoville  had  not  changed 
his  course;  he  had  a  right  to  presume  that  he 
would  continue  to  drive  as  be  had  been  driv- 
ing. 

At  the  corner  of  State  street,  70  feet  west  of 
the  elevator  door,  the  defendant's  truck  was 
to  the  left  of  the  center  of  the  street. 

The  center  of  the  street  is  11  feet  6  inches 
from  the  curb. 

The  truck  is  6  feet  wide  from  hub  to  hub. 
Then  from  the  curb  to  the  left  hub  was  5  feet, 
allowing:  6  inches  between  the  ri^ht  hub  and 
the  center  of  the  street.  Scoville  saw  the 
plaintiff  when  he,  Scoville,  was  near  the  ele- 
vator door,  and  the  plaintiff  12  or  15  feet 
away. 

In  driving  70  feet  Scoville  had  changed  his 
course  12  inches  at  most,  a  change  so  slight 
that  the  most  observant  could  not  notice  it 
In  fact,  to  this  point,  neither  party  had  changed 
position. 

It  is  not  claimed  that  the  plaintiff  chanered 
his  course.  Scoville  had  no  need  to  change 
his  course,  t.  «.,  "draw  in  to  the  curb;"  the 
street  was  narrow;  he  was  on  the  left  side: 
when  he  reached  the  desired  point  a  change  of 
4  or  5  feet  would  bring  him  to  the  curb. 

Scoville  swears:  *'I  should  say  he  [plaintiff] 
was  12  or  15  feet  from  the  horse's  head  when 
I  first  saw  him.  I  supposed  he  knew  what  he 
was  about  and  had  room  to  go  through  there. 
As  soon  as  I  saw  he  was  going  through  I 
pulled  my  horse  to  the  right." 

Again:  "The  wagon  was  nearer  the  curb 
when  the  accident  occurred  than  it  was  when  I 
first  saw  the  bicycle." 

The  defendant's  team  was  8i  feet  from  the 
curb  when  it  hit  the  plaintiff. 

These  admitted  facts  show  that  Scoville  was 
driving  through  Court  street  heedless  of  his 
surroundings.  When  near  his  stopping  place 
he  looked  up  suddenly,  saw  the  plaintiff  12  or 
15  feet  in  front  of  him,  coming  towards  him, 
and  with  the  recklessness  of  sudden  fright 
"pulled"  his  horse  to  the  left  instead  of  the 
right  and  the  accident  occurred. 

Within  a  space  of  12  or  15  feet  Scoville  drew 
in  to  the  curb  from  6  feet  to  8i  feet.  This  is 
his  own  testimony,  and  it  harmonizes  with  the 
testimony  of  the  plaintiff:  "As  I  came  up  head 
to  the  wagon  and  tried  to  pass  it,  the  driver, 
without  any  consideration  of  my  position, 
turned  in  his  horse." 

Scoville  was  to  his  left  of  the  center  of  the 
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street,  and  being  in  this  position  he  abould 
have  exercised  unusual  care;  and  his  failure  to- 
see  an  approaching  vehicle  until  within  15  feet 
was  gross  carelessness. 

KnotDles  v.  Crampton,  65  Conn.  844. 

The  plaintiff  had  a  right  to  be  on  the  atieet,. 
for  the  bicycle  is  a  vehicle,  and  entitled  to  all 
the  rights  and  privileges  which  the  law  extend* 
to  vehicles. 

Taylor  v.  Goodwin,  L.  R  4  Q.  B.  Dir.  239; 
Mereer  v.  Cortnn,  117  Ind.  450, 8  L.  R.  A.  221; 
HoUand  v.  Barteh^  120  Ind.  46;  8mft  t.  To- 
peka,  43  Kan.  671.  8  L.  R.  A.  772. 

The  plaintiff  was  riding  on  the  side  where  he 
should  be  before  meeting  defendant's  t<*am, 
and  followed  ihe  law  when  he  attempted  to* 
pass. 

Oen.  Stat.  ^§  2689,  2690. 

The  defendant  was  not  where  be  should  have 
been.  He  attempted  to  pass  plainiiff  coDtrary 
to  statute.  The  defendant  occupied  his  posi- 
tion only  permissibly  and  was  charged  with 
entire  responsibility  for  any  injury  to  otbera 
arising  from  (he  fact  that  he  was  out  of  place. 

12  Am.  &  Ene.  £nc.  Law,  p.  957;  Cooley, 
Torts,  2d  ed.  799;  Brooks  v.  Hart,  14  N.  H. 
807;  Daniels  v.  Clegg,  28  Mich.  82. 

Though  one  may  pass  lawfully  on  the  left 
side  of  the  road  or  across  it,  for  the  purpose  of 
turning  up  to  a  house,  store,  or  other  object 
on  that  side  of  the  road,  yet  in  so  doing  he 
must  not  obstruct  those  w£io  are  lawfully  pass- 
ing along  the  same  side. 

,  Palmer  T.  Barker,  11  Me.  83a 

If  the  plaintiff  did  misjudge  the  course 
Scoville  was  going  to  take  ana  so  contribute 
to  the  accident,  it  will  not  exonerate,  or  in  the 
least  excuse,  the  defendants. 

Inland  db  8.  Coasting  Co,  v.  Tolson,  189  U.  S. 
651,  85  L  ed.  270;  Central  R,  dt  Bkg.  Go.  v. 
Denson,  84  Ga.  774;  Gray  ▼.  McDonald,  104 
Mo.  808. 

The  act  of  Scoville  was  malum  in  se,  and 
the  law  presumes  that  the  existing  conditions 
were  known  to  him, — that  he  "took  the 
chances,"  and  is  therefore  liable  for  all  conse- 
quences. 

16  Am.  &  Eng.  Enc.  Law,  pp.  484,  485. 

A  special  duty  concerning  the  conduct  of 
persons  in  certain  relations  may  be  created  by 
statute,  and  a  failure  to  observe  such  statutory 
duty  is  sometimes  said  to  be  negligence  per  se. 

Whart.  Neg.  4t3;  Shear m.  &  Redf.  Neg.  13; 
Terre  Haute  A  L  R.  Co,  v,  Voelker,  \2i  DL 
540;  Philaddphia,  W,  A  B.  R,  Co,  v.  Sidbing, 
62  Md.  604;  Billings  v.  Breinig,  45  Mich.  65; 
Bali^ury  v.  Uerchenroder,  106  Mass.  468,  S 
Am.  Kep.  864. 

When  any  such  vehicle  shall  have  occasion 
to  pass  a  team  on  the  highway,  the  teamster 
shall,  if  necessary  and  practicable,  turn  his 
team  so  far  on  one  side  thereof  as  tt>  give  such 
vehicle  an  opportunity  to  pass  it 

Conn.  Gen.  Stat.  ^  2691. 

Messrs.  Case,  Ely»  &  Case,  for  appellee: 

The  court  has  found  that  the  plainUff  was 

fuilty  of  contributory  negligence,  and  that 
coville,  the  defendant's  agent,  was  not  guilty 
of  negligence,  and  the  question  of  negligence 
is  a  question  of  fact. 

Park  V.  O^Hrien,  23  Conn.  889:  Dejier  v, 
McCready,  54  Conn.  171;  Fiske  v.  Forsyth  Dye- 
ing, L.  £  B.  Co.  67  Conn.  118. 
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Plaintiff  most  show  that  he  was  not  gaOty 
of  negligence  and  that  the  defendant  was. 
Having  fatled  to  do  this,  Judgment  was  rightly 
rendered  for  the  defendant. 

Park  T.  (yBrien,  mpra. 

He  alone  should  suffer,  for  the  injury  would 
not  have  happened  had  it  not  been  for  his  own 
negligence. 

Bennett  ▼.  ITmo  York,  K  H.  d  H.  B.  Co.  67 
Conn.  433. 

There  was  then  no  error  in  finding  the  plain- 
tiff guilty  of  contributory  negligence  and  the 
<iefendant's  driver  not  guilty  of  negligence  so 
far  as  the  law  is  concerned,  and  so  far  as  the 
facts  are  concerned  the  court  will  not  review 
(hem. 

Styles  T.  Tyler,  64  Conn.  482;  Ourtisy,  Brad- 
ley, 65  Conn.  99,  28  L.  R.  A.  148. 

There  is  no  law  which  holds  that  it  is  negli- 
gence per  se  for  a  driver  to  have  bis  team  on 
the  left-hand  side  of  the  center  of  the  traveled 
path,  and  the  plaintiff  is  not  relieved  from  or- 
dinary care  of  himself  on  that  account. 

Brooki  y.HartM  N.  H.  307;  Danieli  v.  CUgg, 
iS»  Micb.  83;  Wrinn  v.  Janes,  111  Mass.  8(K). 

Baldwin,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintifTs  main  contention  is  that  who- 
«yer  drives  a  team  upon  what  to  him  is  the 
left-hand  side  of  the  road  thereby  assumes  the 
responsibility  of  exercising  an  unusual  and  the 
highest  degree  of  care  to  avoid  a  collision  with 
any  other  vehicle  which  he  may  have  occasion 
to  pass,  and  which  is  being  kept. on  what  to  it 
is  the  right-hand  side  of  the  road.  Such  is 
not  the  law.  It  is  necessary  and  proper  for 
any  driver  who  is  about  to  stop  for  the  pur- 
pose of.  goia^  upon  land  or  into  building  sit- 
uated on  what  to  him  is  the  left  hand  side  of 
the  road  to  shape  his  course  in  that  direction; 
and  he  is  bound  simply  to  exercise  ordinary 
and  reasonable  care  with  reference  to  such 
teams  as  he  may  encounter.  Whether  such 
care  was  exercised  by  the  defendant's  driver, 
under  the  circumstances  of  the  case,  was  a 
pure  question  of  fact,  on  which  the  finding  of 
the  court  below  is  conclusive.  Wrinn  ▼.  Jones, 
111  Mass.  860;  Fisk  ▼.  Forsyth  Dyeing,  L.  dfi, 
Co.  57  Conn.  118. 

It  is  equally  conclusive  in  charging  the 
plaintiff  with  contributory  negligence.  He, 
too,  was  bound  to  exercise  the  same  degree  of 
care  which  the  law  required  of  Scoville,  the 
defendant's  driver.  It  was  not  his  absolute 
right  to  pass  between  the  defendant's  team  and 
the  southern  curb  of  the  street,  or  to  assume 
that  Scoville  must  and  would  turn  out  for  him. 
The  defendant's  right  to  use  Its  elevator,  and 
to  place  its  truck  as  close  to  it  as  it  could,  was 
a^  perfect  as  that  of  the  plaintiff  to  ride  through 
the  street.  Each  party  was  equally  bound  to 
n&e  his  rights  so  as  not  to  injure  the  other. 

We  have  no  statutory  rule  at  variance  with 
these  principles.  Qen.  Stat,  gg  2689,  2690, 
provide  that,  when  the  drivers  of  any  vehicles 
for  the  conveyance  of  persons  shall  meet  each 
other  in  the  public  highway,  each  shall  turn  to 
the  right,  and  slacken  his  pace,  so  as  to  give 
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half  the  traveled  path,  if  practicable,  and  a 
fair  and  equal  opportunity  to  pass,  to  the  other; 
and  that  the  driver  of  any  such  vehicle  who 
shall,  by  neglecting  to  conform  to  these  re- 
quirements, drive  against  another  vehicle, 
shall  l)e  liable  in  treble  damages  for  any  in- 
Jury  thereby  done,  and,  if  the  injury  were 
done  designedly,  forfeit  not  exceeding  $100  to 
the  state;  such  damages,  if  the  driver  is  un- 
able to  pay  them,  to  be  recoverable  of  the 
owner  of  the  vehicle  by  writ  of  scire  facias. 
The  action  before  us  was  not  brought  upon  the 
statute,  and  could  not  have  been,  since  that 
gives  a  remedy  only  against  the  driver,  or,  in 
case  of  his  inability  to  respond,  the  owner,  of 
a  vehicle  for  the  conveyance  of  persons^  The 
rule  which  it  lays  down  is  limit«i  to  vehicles 
of  the  same  description.  The  driver  of  a 
truck  for  the  conveyance  of  goods,  when  he 
meets  on  the  road  a  vehicle  for  the  conveyance 
of  persons,  is  not  under  any  statutory  obliga- 
tion to  turn  to  the  right.  It  may  be  reason- 
able, and,  if  so,  necessary,  that  he  should  do 
so:  but  this  depends  solely  on  what  should  be 
the  conduct,  under  the  circumstances  of  the 
occasion,  of  a  driver  of  ordinary  skill  and 
prudence. 

The  plaintiff  filed  written  exceptions  to  cer- 
tain of  tbe  findings  of  fact  made  by  the  court 
below,  and  to  its  refusal  to  make  certain  find- 
ings of  fact  which  he  had  requested,  and  the 
evidence  claimed  bv  each  party  to  be  material 
to  such  questions  or  fact  has  been  certified  up, 
and  made  part  of  the  record,  under  chapter 
174  of  the  Public  Acts  of  1^93.  This  act  was 
repealed  in  1895,  but  by  Qeu.  Stat,  g  1,  such 
repeal  did  not  affect  actions  then  pending,  of 
which  the  present  suit  was  one.  By  the  rea- 
sons of  appeal  founded  upon  these  exceptions, 
the  plaintiff  asks  this  court  to  compare  the  ev- 
idence as  to  several  of  the  circumstances  pre- 
ceding or  attending  the  collision  between  the 
bicycle  and  the  truck,  with  the  findings  of  the 
trial  court  as  to  what  those  circumstances 
were.  There  was  evidence  in  respect  to  some 
of  these  circumstances  tending  to  support  the 
plaintiff's  view  of  them.  There  was  evidence 
in  regard  to  all  of  them  tending  to  support 
the  views  taken  by  the  trial  court  Negligence 
becomes  a  question  of  law  when  the  case  turns 
upon  tbe  standnrd  to  be  applied  to  measure  the 
care  due  from  the  party  wbose  conduct  is  the 
subject  of  consideration,  but  seldom,  if  ever, 
when  it  turns  on  what  his  conduct  in  fact  was 
and  there  is  no  uncertainty  as  to  the  rule  by 
which  it  was  to  be  governed.  Farretl  v. 
Waterbury  Horse  B,  Co,  60  Conn.  239,  246. 
The  case  at  bar  is  one  of  the  latter  description, 
and  the  plaintiff's  exceptions  to  the  finding 
constituted  no  ground  of  appeal  under  the  act 
of  1898.  Styles  v.  Tyler,  64  Conn.  482;  Meri- 
den  8av,  Bank  ▼.  Wellington^  64  Conn.  653. 
Whatever  points  of  law  he  was  entitled  to 
raise  were  fairly  presented  by  the  state  of  facts 
found  by  the  trial  court. 

There  is  no  error  in  tite  judgment  appealed 
from. 

In  this  judgment  the  other  Judges  concurred. 
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FIDBLlTr  &  CASUALTY  COMPANY 

of  New  York,  Appt., 

V. 

John  D.  WATERMAN,  etc.,  Admr.,  of  James 
B.  Marshall,  Deceased. 

OBI  HI.  68S.) 

1.  Death  fl*om  asphyxiation  by  illnmi- 
nating^  g^as  while  the  losored  was  asleep 
Is  oot  withlD  a  clause  of  an  accident  Insurance 
policy  providinff  that  the  insuraoce  does  not 
cover  ^'injuries,  fatal  or  otherwise,  resulting' 
from  poison,  or  anything  accidentally  or  other- 
wise taken,  administered,  absorbed,  or  inhaled/* 

8.  The  word  **  absorbed,'*  in  a  pro- 
vision of  an  accident  insoranoe  policy 

that  it  does  not  cover  injuries  from  poison  or 
anything  accidentally  or  otherwise  absorbed  or 
'inhaled,^  refers  only  to  the  process  of  absorp- 
tion by  sucking  up  or  imbibing  through  the 
pores  of  the  body. 

8.  The  words  **  absorbed  or  inhaled,** 
in  a  provision  of  an  accident  in- 
surance policy  that  it  does  not  cover  in- 
juries from  anything*  accidentally  or  otherwise 
absorbed  or  Inhaled,  implies  a  voluntary  and 
intelligent  act  as  distinguished  from  an  invol- 
untary and  unconscious  act. 

4.   Objections  not  raised  by  the  brieft  in 

the  Illinois  appellate  court  cannot  be  renewed  or 
made  for  the  first  time  in  the  supreme  court. 

(May.l2. 1800.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Appellate  Court,  Second  District,  af- 
firming a  judgment  of  the  Circuit  Court  for 
Winnebago  County  in  favor  of  plaintiff  in  an 
action  to  recover  the  amount  alleged  to  be 
due  on  a  policy  of  accident  insuraoce.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mewrs.  William  O.  Challis  and  Oar- 
▼er  A  Fisher,  for  appellant: 

The  death  of  the  assured  did  not  occur 
from  a  cause  which  makes  it  liable  under  its 
contract  of  assurauce. 

TrateUrif  Ins,  Co.  v.  MeOonksy,  127  U.  8. 
661,  82  L.  ed.  308;  Keene  r.  New  England  Mut. 
Acei,  Asso,  164  Mass.  170;  Bichardion  v.  Trav- 
tUrtf  In:  Oo.  46  Fed.  Rep.  843;  Menneiley  v. 
Employeri  Liability  Assur,  Carp.  72  Hun, 
477. 

The  policy  constituted  the  only  relation  be- 
tween the  parties.  If  it  does  not  by  a  fair 
and  natural  import  of  its  provisions  give  a 
right  of  action,  then  the  plaintiff  has  no  right 
of  action.  The  defendant  has  a  right  to  limit 
its  liability. 

Traf>deTif  In$.  Co,  v.  McConkey,  supra;  Stet- 
tauer  v.  Hamlin,  97  Ul.  812;  Supreme  Council 
B.  T.of  T.  v.Owrrf.llini.  284;  Tipton  v.  Peo- 
ple, 156  111.  241  (1895);  Keene  v.  New  England 
Mut.  Acd.  Asao,  supra. 

None— On  the  question  what  constitutes  an  ac- 
cident within  the  meaning  of  an  accident  insur- 
ance policy,  see  noU  to  Fidelity  &  C.  Co.  v.  John- 
son (Miss.)  80  L.  B.  A.20a. 

82  L.  R.  A. 


The  exception  in  the  case  at  bar  Is  broad 
and  sweeping.  It  is  not  a  death  resulting 
from  something  inhaled  by  mistake,  that  iB."ia 
take  one  thing  for  another,"  bat  injuries  fatal 
resulting  from  poison  or  anything  accldentaUy 
or  otherwise  taken,  administered,  absorbed,  or 
inhaled. 

Haight  v.  MeVeagh,  69111.  624. 

MestTS.  Arthur  EL  Frost  and  Robert 
G«  McEwoyt  for  appellee: 

The  means  ifvhich  accomplished  the  death 
of  Marshall  were  external,  violent,  and  acci- 
dental, but  be  did  not  inhale  gas.  He  acci- 
dentally breathed  the  gas.  Had  the  policy  in- 
tended to  cover  this  cause,  it  could  have  been 
written  that  the  company  would  not  be  re- 
sponsible for  death  occasioned  by  ^s. 

Healey  v.  Mutual  Acci.  Asso.  133  HI.  556,  9  L. 
R.  A.  371. 

Gas  was  not  inhaled  within  the  meaning  of 
that  word  as  it  appears  in  the  policy. 

PavX  V.  Travetertf  Ins.  Co,  112  K  Y.  472,  JT 
L.  R.  A.  443. 

If  there  is  any  ambiguity  or  uncertainty  ia 
the  words  of  a  policy,  the  construction  most 
favorable  to  the  insured  must  be  given. 

Hoffman  v.  jMna  F.  Ins.  Co.  82  N.  Y.  405, 
88  Am.  Dec.  837;  United  States  Mut.  Acd. 
Asso.  V.  Newman,  84  Va.  52(1887). 

The  interpretation  to  be  giveir  a  clause  can 
often  be  determined  by  the  meaning  and  scope 
of  clauses  which  surround  it.  Noscitur  a  so- 
cits  is  a  rule  of  law  as  well  as  a  rule  of  ethics. 

WaJcefield  v.  Far^,  901^.  Y.  218. 

Conditions  providing  for  disabilities  and 
forfeitures  are  to  receive,  when  the  intent  ia 
doubtful,  a  strict  construction  against  those  for 
whose  benefit  they  are  introduced. 

LivinffHton  v.  Stickles,  7  Hill,  255;  Catlin 
V.  Springfield  F.  Ins.  Co.  1  Somn.  434:  Breasted 
V.  Farmers'  Loan  d  T.  Co.  S  N.  Y.  305,  m 
Am.  Dec.  482;  Hoffman  v.  uStna  F.  Ins.  Oo. 
82  N.  Y.  414,  88  Am.  Dec.  337. 

A  policy  must  be  liberally  construed  in  fa- 
vor of  the  assured  so  as  not  to  defeat,  with- 
out a  plain  necessity,  his  claim  to  the  indem- 
nity which  in  making  the  insurance  it  was  his 
object  to  secure. 

May,  Ins.  2d  ed.  §  175;  Henley  v.  Mutual 
Aeci.  Asso.  133  HI.  561  9  L  R.  A.  871;  Ni- 
agara F.  Ins.  Co.  V.  Seammon,  IjO  HI.  644; 
Hoffman  v.  jtEtna  F.  Ins.  Co.  82  N.  Y.  41 6, 
88  Am.  Dec  837;  Palmer  v.  Warren  Ins. 
Oo.  1  Story,  860;  Crossing  ▼.  Seudamors,  2 
Lev.  9. 

*  The  means  of  death  were  external  and  vio- 
lent. 

McOlinohey  v.  Fidelity  d  0.  Oo.  BO  Me. 
251;  Trew  v.  Railway  Pass.  Ajssut.  Oo.  7  Jar. 
N.  S.  878;  Eealey  ▼.  Mutual  Aeci.  Asso.  138 
HI.  556,  9  L.  R.  A.  871. 

Qas  is  not  a  poison  within  the  meaning  of 
the  policv. 

United  States  Mut.  Aeci.  Asso.  v.  Neumian^ 
supra. 

Even  if  injury  occurred  while  intoxicated, 
it  must  be  shown  that  deceased  had  drunk 
enough  to  disturb  the  physical  or  mental  fac- 
ulties so  that  tbev  are  no  longer  in  the  natural 
or  normal  condition. 
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Standard  Life  d  A,  In$.  Co.  ▼.  Jone9,  94 
Ala.  434. 

Plaintiff  was  en  titled  to  recover. 

Menneiley  y.  Em^oyenf  Liability  Asiur. 
Corp.  72  Hun,  477;  PickeU  ▼.  Pacific  Mut  L, 
Ins.  Co.  144  Pa.  79. 13  L.  R.  A.  661;  Travel- 
on^  Ins.  Co.  ▼.  Dunlap,  160  111.  642. 

B»kert  J.,  delivered  the  opinion  of  the 
court: 

The  accident  insurance  policv  in  suit  in  this 
cause  was  issued  by  the  Fidelity  A  Casualty 
Company  of  New  York  on  June  14,  1891.  to 
James  B.  Marshall,  the  intestate  of  appellee, 
insuring  him  in  the  sum  of  $5,000  against 
death  through  external,  violent,  and  accidental 
means  for  the  term  of  twelve  months  ending 
June  14,  1892.  The  policy  also  made  provi- 
sion for  a  weekly  indemnity  in  case  of  bodily 
injury  through  like  means,  but  not  causing 
death.  The  policy  was  afterwards  renewed 
for  an  additional  term  of  oneyear  from  June  14. 
1892.  The  intestate  was  asphyxiated  by  illumi- 
nating gas  in  the  Northwestern  Hotel  at  Auro- 
ra, Illinois,  on  the  night  of  December  5,  1892. 
He  was  found  dead  in  bed  on  the  morning  of 
December  6,  and  the  room  waa  full  of  gas. 
At  the  trial  there  was  evidence  tending  to 
prove  that  the  gas  fixtures  in  the  room  were 
defective;  and  there  was  also  evidence  tending 
to  prove  that  ibe  deceased  was  intoxicated  at 
the  time  of  the  accident,  and  that  his  death 
was  attributable  to  such  intoxication.  The 
case  was  tried  before  the  court  without  a  jury, 
and  a  number  of  written  propositions  were 
submitted  to  it  by  appellant  to  be  held  as  law 
in  the  decision  of  the  ca&e,  but  thev  were  all 
refused  and  exceptions  taken.  The  finding 
and  judgment  were  for  the  plaintiff  below, 
and  that  judgment  was  aflSrmed  in  the  appellate 
court. 

The  principal  defenses  relied  on  by  appel- 
lant are  based  upon  provisions  in  the  policy 
which  read  as  follows:  *'This  insurance  does 
not  cover  disappearances,  nor  war  risk,  nor 
voluntary  exposure  to  unnecessary  danger; 
nor  injuries,  fatal  or  otherwise,  resulting  from 
poison,  or  anything  accidentally  or  otherwise 
taken,  administered,  absorbed,  or  inhaled;  nor 
injuries,  fatal  or  otherwise,  received  while,  or 
in  consequence  of  having  been  under  the  in- 
fluence of.  or  affected  by,  nor  resulting  directly 
or  indirectly  from,  intoxicants,  ansestbetics, 
narcotics,  sunstroke,  freezing,  vertigo,  sleep- 
walking, fits,  hernia,  or  any  disease  or  bodily 
infirmity.''  One  ground  of  defense  is  that, 
since  the  policy  expressly  states  that  the  insur- 
ance does  not  cover  injuries  resulting  from 
poison  or  anything  accidentally  or  otherwise 
taken,  administered,  absorbed,  or  inhaled,  and 
the  deceased  came  to  his  death  by  means  of 
the  illuminating  gas  which  he  inhaled  while 
asleep,  therefore,  according  to  the  true  intent 
and  meaning  of  the  contract,  appellant  is  not 
liable  to   the   administrator  for  the  sum  of 

J 6.000  stipulated  to  be  paid  in  case  of  the 
eath  of  his  intestate  as  the  result  of  external, 
violent,  and  accidental  means.  In  Traveler^ 
Ins.  Co,  V.  Dunlap,  160  111.  642,  this  court  held 
that  drinking  cartmlic  acid  by  mistake  for  pep- 
permint is  not  within  a  clause  of  an  accident 
insurance  exempting  the  company  from  lia- 
bility for  injuries  or  death  from  "taking  poi- 

82  L.  R.  A. 


son,"  as  such  word  means  the  voluntary  in- 
tentional taking  of  poison,  and  do  not  include 
cases  of  accidental  poisoning  by  mistake,  but 
do  include  injuries  or  death  from  volunta- 
rily takinff  poison  without  any  suicidal  in- 
tent. And  this  court  in  its  opmion  referred 
with  approval  to  the  decision  of  the  court  of 
appeals  of  New  York  in  Faul  v.  Travelers^ 
Ins.  Go.  112  N.  T.  472,  82  L.  R.  A.  448,  and 
said:  **We  think  the  rule  established  by  the 
court  of  appeals  of  New  York  one  better  calcu- 
lated to  carry  out  the  true  intention  of  the  par- 
ties when  the  contract  of  insurance  was  entered 
into,  and  one,  too,  more  nearly  in  harmony 
with  the  current  of  authority  bearing  on  the 
question."  In  the  Pavl  Case,  thus  referred  to, 
the  policy  provided  that  the  insurance  should 
net  extend  to  any  death  or  disabilitv  which 
may  have  been  caused  by  the  taking  o{  poison, 
contact  with  poisonous  substances,  or  inhaling 
of  gas,  and  it  appeared  that  the  insured  was 
found  dead  in  bed  in  his  room  at  an  hotel,  and 
that  the  ^as  had  in  some  way  been  turned  on, 
aud  his  death  caused  by  breathing  the  atmos- 
phere of  the  room  filled  with  gas;  and  it  was 
held  that  the  death  was  not  caused  by  '*the  in- 
haling of  gas"  within  the  meaning  of  the  pol- 
icy, and  that  those  words  applied  only  to  a 
voluntary  and  intelligent  action  on  the  part  of 
the  insured,  such  as  in  medical  or  surgical 
treatment  for  dental  work,  or  with  a  suicidal 
purpose.  And  in  the  subsequent  case  of  Ba- 
con V.  United  States  Mut.  Acci.  Asso.  123  N. 
Y.  804,  0  L.  R.  A.  617,  the  court  of  appeals 
approved  the  decision  in  the  Paul  Case,  and 
said,  "Upon  the  question  decided  the  case  is 
conclusive,  and  we  have  no  disposition  to  alter 
our  views  as  expressed  therein."  In  Pickett  v» 
Pacific  Mut.  L.  Ins.  Co.  144  Pa.  79,  13  L.  R 
A.  661,  where  there  was  a  condition  that  the 
insurance  should  not  cover  death  or  injury 
resulting  from  or  attributable,  partially  or 
wholly,  to  inhalation  of  gas,  and  the  insured 
went  down  into  a  well  to  make  repairs  on  a 
pump,  and  in  a  short  time  was  found  in  the 
well,  dead,  from  asphyxia,  caused  by  poison- 
ous gas  at  the  bottom  of  the  well,  it  was  held 
that  the  condition  in  the  policy  against  'in- 
halation of  gas"  contempla>ed  a  voluntary 
and  intelligent  act  by  the  insured, — not  an  in- 
voluntary and  unconscious  act,  and  was  inop 
erative  to  relieve  the  company  from  liubih'ty 
See  also  Metropolitan  Aeei.  Asm.  v.  Froihtnd^ 
(opinion  filed  at  Ottawa  on  March  28,  1896), 
161  111.  80. 

It  is  urged  that  the  exception  in  the  case  at 
bar  is  broader  and  more  sweeping  than  the 
words  found  in  the  cases  heretofore  decided^ 
the  words  here  being,  "poison  or  anything  ac- 
cidentally or  otherwise  absorbed  or  inhaled,"* 
and  that  these  words  necessarily  include  every 
possible  way  by  which  irrespirable  gases  can 
be  got  into  the  human  system  so  as  to  cause 
death.  The  additional  word  '^absorbed,"  found 
in  the  language  last  above  quoted,  has  no  ap- 
plication to  the  case  before  us,  for  that  word 
manifestly  has  reference  only  to  the  process  of 
absorption  bv  sucking  up  or  imbibing  through 
the  pores  oi  the  body.  The  claim  made  is 
not  well  grounded  if  the  correctness  of  the 
point  decided  in  the  cases  we  have  mentioned 
be  conceded.  That  point,  as  we  understand 
it,  is  that  the  word  'inhaling,"  or  'inhalation,** 
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or  'iDhaled,"  as  used  in  exceptioof  oontained 
In  these  policies  of  life  or  accident  Iniurance, 
implies  a  Tohmtary  and  intelligent  act  as  dis- 
tlDgnished  from  an  involuntary  and  uncon- 
scious act.  Read  in  the  light  of  the  decisions, 
the  words  now  in  question  do  not  mean  other- 
wise than  if  they  esplicltly  read  '^poison  or 
anything  accidentallv  or  otherwise  consciously 
«nd  hy  an  act  of  volition  drawn  into  the  sys- 
tem by  inspiration."  This  view  is  fully  sup- 
ported bv  a  late  decision  of  the  court  of  ap- 
peals of  New  York.  That  court  had  before  it 
Menneilgi  v.  Emphyenf  Liability  Atiur,  Corp, 
148  N.  T.  696,  81  L.  R.  A.  686,  the  case  of  a 
provision  in  an  accident  policy  that  it  does  not 
insure  against  death  or  disablement  from  any- 
thing accidentally  inhaled.  The  insured  had 
died  at  night  of  asphyxia,  caused  by  involun- 
tarily and  accideotally  breathinginto  his  lungs, 
while  asleep,  illuminating  gas,  which  had  ac- 
cidentally escaped  into  bis  room  at  an  hotel. 
It  was  held  that  the  case  was  not  distinguisha- 
ble in  principle  from  the  PatU  Case,  and  that 
the  provision  in  the  policy  did  not  relieve  the 
insurer  from  liability.  And  we  may  add  that 
this  Menneiley  Case,  which  had  then  just  been 
published,  was  cited  by  this  court  with  ap- 
proval in  Trawlenf  In$,  Co.  v.  Dunlap,  supra. 

Appellant  claims  that  to  place  the  construc- 
tion we  have  upon  the  policy  is  not  to  enforce 
the  contract  made  bv  the  parties,  but  to  make 
a  new  contract  for  them.  This  can  hardly  be 
-so.  Appellant  is  a  New  York  corporation, 
and  made  and  dated  its  contract  in  the  city  of 
New  York, — and  this  was  done  several  years 
aftprthe  decision  in  the  Paul  C%m«  by  the  court 
of  last  resort  in  that  state.  It  must  be  pre- 
sumed that  it  was  then  fully  advised  of  that 
decision,  and  knew,  when  it  entered  into  the 
•contract  now  in  suit,  what  its  liabilities  were 
under  the  agreement  that  it  made.  The  pol- 
icy in  suit  contains  a  stipulation  that  the  in- 
surance does  not  cover  injuries,  fatal  or  oUier- 
wise,  received  while  or  in  consequence  of  hav- 
ing been  under  the  influence  of,  or  affected  by, 
nor  resulting,  directly  or  indirectly,  from,  in- 
toxicants. In  its  brief  and  argument  prepared 
for  this  court,  all  that  appellant  says  in  regard 
to  this  provision  is  this:  "While  the  appellate 
court  finds  the  fact  of  intoxication  against  us, 
we  submit  that  it  was  error  to  refuse  tne  propo- 
sitions on  this  point,  and  respectfully  refer 
to  clause  2  of  our  brief  in  the  appellate  court, 
hereto  annexed,  where  this  point  is  consid- 
ered." Turning  to  said  clause  2.  we  find  that 
the  matter  of  intoxication  is  neither  mentioned 
nor  discussed  therein  otherwise  than  as  a  coo- 
tested  question  of  fact,  and  we  also  find  that 
neither  in  that  clause  nor  elsewhere  in  the 
brief  is  there  any  mention  of  or  reference  to 
any  proffered  propositions  relating  to  the  sub- 
ject of  intoxication.  And  we  further  find  that 
the  appellate  court,  in  rendering  its  iudgment, 
passed  upon  no  such  propositions  or  law.  If 
any  such  refused  propositions  are  to  be  found 
in  the  record,  it  must  be  considered,  as  we 
have  held  in  numerous  cases,  that  appellant 
waived  in  the  appellate  court  all  objections 
to  the  rulings  of  the  trial  court  thereon,  and 
cannot  renew  such  objections  or  make  them 
for  the  first  time  in  this  court 

It  is  further  claimed  that  there  was  no  com- 
pliance with  the  condition  of  the  policy  that 
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affirmative  proof  of  death  mast  be  furnlslied 
to  the  companv  within  two  months  from  time 
of  death.  It  is  a  sufficient  answer  to  say  tliat 
there  is  evidence  in  the  record  tending  to  ebow 
a  waiver  bv  appellant  of  proofs  of  death; 
that  the  judgments  of  the  arcnit  and  appel- 
late courts  conclusively  establish  the  fact  of 
such  waiver;  and  that  no  propositions  of  law 
were  either  held  or  refused  which  stated  what 
would  or  could  not  in  law  constitute  a  waiver. 
We  find  no  error  In  the  record  for  which  the 
judgment  can  be  reversed.  It  Is  therefore  of- 
fiffned, 

C»r(wri|tht,  J.,  having  heard  this  caae  in 
the  appellate  court,  took  no  part  here. 


'  Samuel  PAGE,  Appi.^^ 

John  KUYKENDALL. 

an  III.  819.) 

1.   A  ballot  Ibr  achool  directors  at 
election  to  choose  one  for  a  ftell  tena 

of  three  years  and  one  to  fill  a  vacancy  for  ooe 
year  caonot  be  counted  when  it  cootaiiis  the 
names  of  two  persons  without  anyttainir  to  des- 
iirnate  which  office  either  is  ibtended  tor. 

8.  The  desiinaation  of  the  olBce  to  be 
filled  which  a  ballot  muat  ahow*  uoder  1 
Starr  ft  a  btat.  1008,  M  62, 68,  sufficiently  appean. 
at  least  as  to  the  person  named  tor  the  long  term, 
upon  a  ballot  containing  only  the  names  of  two 
persons  with  the  words  **lonir  term"  tollowing' 
one  name  without  any  other  words  to  designate 
the  office,  when  the  election  Is  held  only  tor 
school  directora,  one  to  be  chosen  tor  a  long 
term  and  one  for  a  vacancy. 

8«  A  ballot  isontaining^  two  namee  with 
the  words  **long  term**  after  one  of 
them»  cast  at  an  election  whioh  ia  held  only  for 
the  election  of  school  directors,  one  for  a  long 
term  and  one  to  fill  a  vacancy,  can  be  counted  at 
least  for  the  person  named  for  the  long  term,  al- 
though there  Is  a  failure  to  designate  by  ej. picas 
words  the  office  for  whioh  the  other  person  wea 
named. 

(Hay  12, 1898.) 

APPEAL  by  defendant  from  a  Judjcrmeol 
of  the  Clark  County  Court  in  favor  of  con- 
testant in  a  proceeding  to  contest  the  alleged 
election  of  defendant  as  a  school  director.  Ii9- 
versed. 

Statement  by  Carter,  J.: 

This  proceeding  was  instituted  by  John 
Euykendall  and  William  M.  Mott  in  the  county 
court  of  Clark  county,  to  contest  the  election 
of  Samuel  Page  and  William  D.  Rollings  tf 

Note.— The  above  case  seems  to  be  without  any 
very  close  precedent,  and  it  ia  apparently  the  1lr«t 
to  construe  the  statutory  provision  for  the  design 
nation  upon  the  ballot  of  the  office  to  be  filled. 

As  to  the  question  how  far  statutory  provjafoof 
as  to  ballots  are  mandatory,  see  Be  Oontested  Elec 
tlon  of  School  Directors  (Pa.)  27  L.  B.  A.  AM;  Stack- 
pole  v.  Hallaban  (Mont)  S8  L.  B.  A.  fiOSe;  Moyer  v. 
Van  de  Vanter  (Wash.)  20  L.  B.  A.  0?O,  and  Parker 
V.  Orr(IU.)80L.B.A.m. 
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school  diTectora  of  dfftrict  No.  7.  in  township 
19,  ranse  11,  in  said  countv.  The  election 
yf»  held  on  the  20th  day  of  Aprii,  1805,  for 
the  purpose  of  electing  one  director  for  the  full 
terna  of  three  years,  and  one  for  the  term  of 
one  year,  to  dil  a  vacancy.  There  were  four 
candidates  at  said  election, — Eaykendall,  Page, 
Mott,  and  Rollings,— and  sixty- three  votes  were 
cast.  The  poll  l>ook  filed  with  the  township 
treasurer  contains  a  certificate  reading  as  fol- 
lows: 

Betams  of  this  Eleotion. 


Names  of  Persons. 


0>     "m   AfaHOasB.**! 


Whole  number  of 
votes  oast. 


John  Kuykeodall.. 


W.  D.  Rolliogs. 


wmiam  Mott... 


..BeoeiTed  llf  ty-two  (6K)  vote* 

for  flcbool  director  for  the 

full  term. 
...Received  thirteen  (18)  votes 

for  school  director  for  the 

full  term. 
...Beoeived  fifty  (80)  votes  for 

school  director  for  the  full 

term. 
...Beoeived  eleven  (11)  votes 

for  school  director  for  the 

full  term. 

We,  the  undersigned,  do  hereby  certify  that  the 
CoregolDir  is  a  true  tally  list  and  correct  statement 
of  votes  cast  at  the  said  eleotion,  and  that  8.  P.  Pace 
was  duly  elected  school  director  for  the  full  term, 
and  that  W.  D.  Boilings  was  duly  eleoted  school 
Erector  to  fill  vacancy. 

Dated  this  SOth  day  of  April,  IMS. 

Attest:  T.  B.  Yelkers,  Clerk  of  the  Election. 

SlSiftSJ?  f  J"^»"  **'  ^  Election. 

The  petitioners  alleged  in  their  petition  that 
of  the  sixty-three  ballots  cast  at  said  election, 
onlv  the  eight  cast  for  said  John  Kujkendall, 
«nd  the  seven  cast  for  saM  Samuel  Page,  and 
the  eight  cast  for  said  William  M.  Mott,  io  any 
way  or  manner  designated  which  candidate  the 
elector  desired  to  serve  for  the  long  or  three 
years'  term,  and  which  the  short  or  one  year 
term,  and  alleged  that  Page  and  Rollings  had 
been  declared  elected  in  violation  of  law.  De- 
fendants answered,  denying  the  material  allo- 
Mtions  of  the  petition.  A  recount  of  the  bal- 
lots was  had  before  the  court,  and  it  was  de- 
termined by  the  court  that,  of  all  the  legal 
votes  cast,  John  Kuykendall  received  nine 
votes  for  director  for  the  long  term,  and  Will- 
iam Mott  nine  votes  for  director  for  the  short 
term,  and  they  were  declared  elected  accord- 
ingly, and  entitled  to  said  offices.  From  that 
Judgment,  defendant  Page  prosecutes  this  ap- 
peaK  The  nine  ballots  counted  by  the  court 
nelow  as  the  only  legal  ballots  cast  were  as 
follows: 

Iter  School  Director, 

John  Koykendall,  lon^r  term. 

W.  If.  If ott,  short  term. 

All  Other  ballots  were  found  by  the  court  to 
t)e  defective,  and  were  counted  for  no  one. 
There  were  ten  ballots  among  those  rejected 
by  the  court,  which  were  as  follows: 

8.  Page,  long  term. 
W.  D.  BoUings. 

Two  were  as  follows: 

POr  School 

Director, 

Sam  Page, 

Will  Rollings. 

fieren  were  as  follows: 
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Sam  Page 

Por  Director, 

W.D.  Rollings^ 


Thirty-one  were  as  follows: 


W.  D.  Boilings. 

Two  were  as  follows: 

S.  Page. 
John  KuykendalL 

And  two  were  as  follows. 

Vor  School  Directors, 

John  KuykendaU, 

W.  M.  Mott. 

Mean.  Graham  Ih  Tibba*  for  appellant: 

Where  an  election  was  held  in  a  school  dis- 
trict for  school  director,  and  there  were  no 
other  candidates  to  be  voted  for  at  said  election 
except  school  director,  ballots  cast  for  candi- 
dates at  said  election  are  not  void  for  uncer- 
tainty for  the  reason  that  they  do  not  say  for 
school  director. 

Wben  an  election  is  held  in  a  school  district 
for  the  election  of  two  school  directors  only, 
and  four  candidates  are  running,  and  where 
there  are  two  to  be  elected,  one  for  the  long 
or  three-year  term  and  one  for  the  short  or  one- 
year  term,  and  the  ballots  read  **Sam  Page  for 
long  term,"  tbey  should  be  counted  for  Sam 
Page  for  school  director  for  long  term. 

People,  Aiken,  v.  Mateeon,  17111.  167. 

Mean.  Golden  Ih  Haasill,  for  appellee: 

In  an  election  contest  a  ruling  excluding  a 
ballot  on  account  of  the  insufficiency  of  the 
marking  will  not  be  reviewed  unless  the  record 
contains  the  original  ballot  or  a  fac  simile  copy 
thereof,  a  verbal  description  of  the  same  being 
insufficient. 

Lay  V.  Parsone,  104  Cal.  601. 

Where  a  person  places  more  names  on  his 
ticket  than  there  are  officers  to  be  elected,  the 
ballot  cannot  be  counted  for  any  of  them  for 
that  office. 

6  Am.  &  Eng.  Enc.  Law,  p.  846,  and  author- 
ities cited  notes  1,  2;  Ohamberlin  v.  Hartley, 
162  Pa.  644. 

A  ticket  cast  at  a  town  election  had,  under 
the  name  of  the  o^ce  "For  assessor."  the 
printed  name  of  one  of  the  candidates,  and  un- 
der his  name  was  written  the  name  of  another 
candidate,  but  there  was  no  erasure  of  either 
name.  It  was  held  that  the  ballot  could  not 
be  counted  for  either  candidate. 

Blankinehip  v.  lerad,  182  111.  611 

Carter*  J.,  delivered  the  opinion  of  the 
court: 

Of  the  sixty- three  ballots  contained  in  the 
record  as  having  been  cast  at  the  election  in 
question  for  scbool  directors,  all  were  rejected 
by  the  trial  court  in  the  contest  proceeding  but 
nine,  and,  these  nine  being  for  the  contestants, 
the  contestants  were  declared  elected.  The 
appeal  is  prosecuted  by  Page  alone.  We  are 
therefore  only  to  consider  whether  Page  or 
Kuykendall  received  the  greater  number  of 
votes  cast  for  the  office  in  question  at  said  eleo- 
tion; the  thirty-one  ballots  containing  notbing 
but  the  two  names,  thus: 


fl.  Page, 
W.  D.  Rollings. 


— And  two  other,  similar  in  form,  were  clearly 
insufficient  to  express  the  intention  of  the 
voter.    Appellant  contends  that,  as  the  onlj 
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office  to  be  tilled  at  this  election  was  school  di- 
lector.  It  was  not  necessary  that  the  office 
should  be  designated  on  the  ballot,  to  make  the 
intention  of  the  voter  clear.  It  is  plain,  how- 
ever, that  if  this  contention  were  conceded, 
notwithstanding  the  statute  requires  such  des- 
iff  nation,  it  is  still  wholly  ancertain  which  of 
the  two  persons  whose  names  are  on  the  ballot 
the  elector  intended  to  vote  for,  for  the  lone 
term,  and  which  for  the  short  term.  Thfi 
choice  could  be  determined  only  by  the  voter 
himself,  as  expressed  by  his  ballot;  and,  when 
the  ballot  wholly  fails  to  express  the  choice,  it 
is  void  and  cannot  be  counted.  Chamherlin 
T.  Hartley,  162  Pa.  644;  Be  Contested  Election, 
96  Pa.  224. 

There  were  eleven  of  the  rejected  ballots 
which  contained  the  title  of  the  office  above 
the  names,  but  were  equally  as  uncertain  as 
those  above  mentioned,  ana  in  the  same  re- 
spect. We  are  of  the  opinion  that  the  county 
court  did  not  err  in  refusing  to  count  these 
ballots.  There  were,  however,  ten  other  bal- 
lots rejected  by  the  court  concerning  which  a 
more  serious  question  arises. 

Sections  62  and  68  of  the  statute  in  regard  to 
elections  are  as  follows: 

'*Sec.  62.  The  manner  of  voting  shall  be  by 
ballot.  The  balloU  shall  be  printed  or  writ- 
ten, or  partly  printed  and  partly  written,  upon 
plain  paper,  with  the  name  of  each  candidate 
voted  for,  and  the  title  of  the  offices.  When 
the  ballot  is  printed,  the  same  shall  be  printed 
upon  plain  paper,  in  plain  type,  in  straight 
lines,  with  a  blank  space  below  each  name,  of 
a  width  not  less  than  equal  to  the  width  of  the 
line  in  which  the  name  is  printed. 

**Sec.  68.  The  names  of  all  candidates  for 
which  the  elector  intends  to  vote  shall  be  writ- 
ten or  printed  upon  the  same  ballot,  and  the 
office  to  which  he  desires  each  to  bis  elected 
•hall  be  designated  upon  the  ballot" 

1  Starr  A  C.  Anno.  SUt  (HL)  p.  100& 

Counsel  for  appellee  insists  that  these  ten 
ballots  also  are  fatally  defective,  because  the 
title  to  the  office  is  not  designated  on  Uiem, 
and  because,  as  they  contain  two  names,  it  is 
impossible  to  ascertain  the  intention  of  the 
voter  as  to  whether  he  intended  to  vote  for  both 
for  the  long  term  or  not,  or  what  his  intention 
really  was.  It  Ib  plain  that,  where  there  are 
more  offices  than  one  to  be  voted  for,  ballots 
making  no  designation  of  the  office  will  be  in- 
sufficient for  uncertainly;  and,  where  there  are 
two  officerar  to  be  elected  for  different  terms, 
ballots  which  do  not  designate  the  terms  should 
be  rejected.  6  Am.  &  Eng.  Enc.  Law,  p.  846. 
It  is,  however,  the  general  rule  that  the  voter 
shall  not  be  disfranchised  or  deprived  of  his 
right  to  vote  through  mere  inadvertence,  mis- 
take, or  ignorance,  if  an  honest  intention  can 
be  ascertained  from  his  ballot  Parker  v.  Orr, 
158  111.  609,  80  L.  R.  A.  227.  And  the  cir- 
cumstances surrounding  the  election  may  be 
considered  in  ascertaining  the  voter's  intention, 
or  to  explain  imperfection  in  the  ballots.  Befi" 
renemeyer  v.  Ereitt,  186  111.  69;  MeKinnon  v. 
PeoT^,  Malyacher,  110  HI.  805.  This  election 
was  only  for  school  directors.  It  was  ordered 
for  that  purpose  alone.  This  is  fully  shown 
by  the  pleadings  and  the  evidence,  and  it  can- 
not be  said,  we  think,  that  there  is  any  uncer- 
tainty as  to  these  ten  ballots  having  iJeen  cast 
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for  school  directors,  or,  at  least,  for  a  scdiooi 
director.    Besides,  it  is  apparent  from  the  bal- 
lots themselves  that  there  was  an  attempt  o» 
the  part  of  the  voter  to  comply  with  the  stat- 
ute, and  to  designate  the  office;  for,  after  the* 
name  of  8.  Page,  and  on  the  same  lincp  are- 
written  the  words  "long  term."     The  onlj* 
officers  to  be  elected  were  two  school  directoff% 
—one  for  the  long  or  full  term  of  three  yean, 
and  one  for  the  short  term  to  fill  a  vacancy. 
Had  there  been  no  other  name  on  these  te» 
ballots  than  that  of  Page,  we  think  no  doubi 
could  arise  that  it  was  the  intention  of  Ibe- 
voters  casting  these  ballots  to  vote  for  Page  for 
the  office  of  school  director  for  the  full  term. 
We  think,  also,  that  there  being  no  candidatea- 
to  be  voted  for  at  this  election  for  any  ofDoe- 
other  than  that  of  school  director, the  attempted 
and  partial  designation  of  the  office  on  tbeae- 
ballots  as  to  Page  was,  under   the  circum- 
stances, a  sufficient  compliance  with  the  statale- 
requiring  the  title  of  the  office  to  be  writteo  or 
printed  on  the  ballot,  and  that  the  office  to- 
which  the  voter  desires  each  candidate  voted 
for  to  be  elected  shall  be  desiffnated  on  the  bal- 
lot   6  Am.  ic  £ng.  Enc.  Law,  p.  844,  anck 
note  1. 

It  is  claimed,  however,  that  as  these  tra  bal- 
lots also  contain  the  name  of  W.  D.  Rollingar 
without  any  designation  of  the  office  to  which 
the  voter  desired  him  to  be  elected,  other  than 
that  which  followed  the  name  of  Page,  the 
ballots  should  not  nnder  the  statute,  be  counted 
for  either  candidate.    Section  68  of  the  atatute^ 
provides:  '*If  more  persons  are  designated  for 
any  office  than  there  are   candidates  to  be 
elected,    .    .    .    such  part  of  the  ticket  ahali 
not  be  counted  for  either  of  the  candidatea."' 
In  the  case  of  ^ankinefdp  v.  lerad^  188  BL 
614.  there  was  but  one  office  and  one  term  to 
be  filled,  and  two  names  were  preceded  by  the 
words  '*For  assessor,"  and  this  court  held  that 
the  ballot  should  not,  under  the  statute,  he 
counted  for  either  candidate.    But  can  it  be 
said  here  the  ten  ballots  in  dispute  have  more- 
names  designated  for  any  office  than  there  are 
candidates  to  be  electee!?    The  office  here  i» 
that  of  school  director.    Two  candidates  were 
to  be  elected,— one  for  the  long  and  one  for 
the  short  term.    It  is  clear  these  electors  in- 
tended to  vote  for  Page  for  the  long  term,  and 
it  may  be  and  probably  was  intended  that  the 
one-year  term  should  apply  to  Rollings,  but 
the  ballots  fail  to  make  the  designation.    Aa 
Rollings'  case  is  not  before  us,  it  is  unneces- 
sary to  construe  these  ballots  as  to  him  any 
further  than  the  effect  they  may  have  upon  the 
rights  of  Page.    It  cannot  be  said,  in  view  of 
the  form  of  these  ballots  and  of  the  fact  that 
two  officers  were  to  be  elected,  that  the  worda 
'*long  term"  had  the  same  relation  to  the  name 
of  Rollings  as  to  the  name  of  Page,  as  did  the 
title  "For  assessor"  in  BlankinMjf  v.  lerad^ 
supra,  in  respect  to  the  two  namea  in  questioa 
in  that  case.    In  the  case  at  bar  there  was^ra- 
ply  a  failure  to  designate  any  offioe  to  which 
these  electors  desired  Rollings  to  be  elected, 
unless,  by  the  designation  of  rage  for  the  long 
term,  it  might  be  implied  that  the  voter  in- 
tended to  vote  for  Rollings  for  the  short  term, 
— the  only  remaining  place  to  be  filled ;  and 
the  latter  view  should  be  adopted,  rather  than 
the  one  that  he  intended  to  vote  for  Iwth  for 
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tlie  long  term,— if  it  were  neoeeeaiy  in  the  de- 
eifion  of  the  case  to  adopt  either  view.  A 
Gonatruction  will  not  be  adopted  which  would 
depriye  the  elector  of  his  vote  when  his  ballot 
Is  equally  susceptible  of  another  construction 
"Which  will  give  it  effect.  Our  conclusion  is 
thai  these  ten  ballots  should  have  been  counted 
for  Page,  and  that  the  county  court  erred  in 
rejecting  them  and  in  declaring  that  Kuvken- 
dall.  and  not  Page,  was  entitled  to  the  office. 

Questions  upon  the  pleadings  and  the  pro- 
cedure in  the  case  have,  been  discussed  by 
counsel,  but,  as  they  would  not  affect  the  re- 
sult, we  have  not  thought  it  necessary  to  con 
aider  them.  The  court  seems  to  have  regarded 
the  proceeding  in  some  respects  as  a  suit  at 
law,  and  entered  a  Judgment  accordingly.  It 
is  sufficient  to  say  that  the  practice  in  such 
cases  is,  to  all  intents  and  purposes,  the  same 
as  in  chancery,  and  not  as  in  a  suit  at  law. 
DaU  V.  Irwin,  78  III.  170;  Talkington  v.  Tur 
ner,  71  111.  284;  Kreit9  v.  Behrenmneyer,  126 
HL  141.  The  ludgment  of  the  county  court  is 
reversed,  and  the  cause  remanded,  with  direc- 
tions to  dismiss  the  petition  as  against  Page,  at 
the  cost  of  appellee,  EuykendalL 

Bevened  and  remanded. 


William  8.  EDEK,  Plff.  in  Brr.^ 

«. 

PEOPLE  of  the  State  of  Illinois. 

(Id  SI.  908.) 

1.  The  eoflunion  tew  does  not  prohlMt  ordl- 
nary  labor  on  Sunday. 

f  •   A  liarber  Is  deprived  of  property 

without  due  prooeas  of  law  by  a  statute  maklnff 
it  anlawfal  for  him  to  do  bustness  on  Sunday 
while  it  does  not  apply  to  any  other  class  of 
business. 

8.  It  is  » JvdielAl  qoestion  whether  a  trade 
or  eallinff  m  of  suob  a  nature  as  to  Justify  polioe 
reffulation. 

Am  The  pollee  power  does  not  Jtistliy  » 
■tatute  which  makes  it  unlawful  for  barbers 
to  do  business  oo  Sunday  without  interferloff 
with  any  other  class  of  business. 

(May  12,1800.) 

ERROR  to  the  Criminal  Court  for  Cook 
CouDty  to  review  a  judgment  convicting 
defendant  of  violating  a  statute  against  keep- 
ing his  barber  shop  open  on  Sunday.  A- 
wened. 

The  facts  are  stated  in  the  opinion. 

Meetn.  BumhajB  lb  Bsddwiny  for  plain- 
tiff in  error: 

Neither  the  common  law  nor  any  general 
statute  of  the  state  of  IlHoois  prohibits  the  pur- 
suit of  one's  ordinary  labor,  business,  or  call- 
ing, in  a  quiet  manner  on  Sunday. 

Riekmand  v.  Moore,  107  III.  429;  8taU  v. 
BrooJcAank,  6  Ired.  L.  78;  Sayles  v.  Siniih,  12 
Wend.  57,  27  Am.  Dea  117;  Drury  v.  Dtfon- 
taine,  1  Taunt.  181;  Rex  v.  BrotJierton,  1 
Strange,  702;  Comyne  v.  Boyer,  1  Cro.  Eliz. 
pt  2,  p.  486. 

NOTB.— See  Rz  parte  Jent»oh  (Cal.)  post,  964,  and 
footnote  thereto. 
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Any  legislation  which  is  not  general  in  its 
scope,  and  which  affects  only  one  class  or  body 
of  citizens,  is  in  conflict  with  the  spirit  of  this 

government,  the  Constitution  of  the  United 
tates,  and  the  Constitution   of  the  state  of 
Illinois. 

Qilder  v.  Bull,  8  U.  8.  8  Dall.  886, 1  L.  ed. 
648;  U.  8.  Const  14th  Amend.;  HI.  Const 
1870.  an.  2.  S  2,  art  4,  §  22;  BUehie  v.  People, 
155  Dl.  98,  iS  L.  R  A.  79;  Re  Jaeobe,  96  N. 
T.  96,  50  Am.  Rep.  686;  Lote  v.  Reee  Printing 
Co.  41  Neb.  127,  24  L.  R  A.  702;  Ex  parte 
WeeterfiM,  55  Cal.  550,  86  Am.  Rep.  47; 
Butchere*  Union  8.  H.  dk  L.  8.  L.  Co.  v.  Oree- 
cent,  aty  L.  8.  L.  d  8.  H.  Co.  HI  U.  8.  746, 
28  L.  ed.  585;  MiUett  v.  PeopU,  117  111.  294, 
57  Am.  Rep.  869;  Frorer  v.  People.  141  111. 
171,  16  L.  R.  A.  492;  Ramtiy  v.  Peoj^.  148 
Ul.  880.  17  L.  R  A.  858;  BraeeHOe  Coal  Co, 
V.  PeopU,  147  111.  66,  22  L.  R  A.  840;  PeopU 
V.  OiOeon,  109  N.  Y.  889;  SlaU  v.  Qoodmll,  88 
W.  Ya.  179,  6  L.  R  A.  621;  8tate  v.  Loomie, 
115  Ma  807,  21  L.  R  A.  789;  Toledo,  W.  d 
W.  R  Co.  V.  Jaekeontille.  67  111.  87,  16  Adl 
Rep.  611:  Johneon  v.  8t.  Paul  d  D.  R.  Co.  48 
Minn.  228, 8  L.  R  A.  419;  Cooley,  Const  Linu 
«898;  Atchieon  d  If.  R.  Co.  v.  Baty,  6  Neb. 
87.  29  Am.  Rep.  856;  Oodeharlet  v.  Wiyeman, 
118  Pa.  481. 

Where  the  ostensible  object  of  an  enactment 
is  to  secure  iixe  public  comfort,  welfare,  or 
safety,  it  must  appear  to  be  adapted  to  that 
end.  It  cannot  invade  the  rights  of  persons 
and  property  under  the  guise  of  a  police  regu- 
lation when  it  is  not  such  in  fact. 

Ritchie  V.  People,  eupra;  Lake  View  v.  Ro$e 
Hill  Cemetery  C&.  70  III.  191,  22  Am.  Rep.  71; 
Toledo,  W.  d  W.  B.  Oo.  v.  Jaekeontille,  and 
PeopU  V.  QiOeon,  eupra;  MiUett  v.  PeopU,  117 
m.  296,  57  Am.  Rep.  869;  Oalder  v.  BuU,  fu- 
pra;  Re  Jaeobe,  98  N.  T.  109,  50  Am.  Rep.  686. 

Meeere.  T.  J.  Seofleld  and  H.  L.  New. 
•II,  with  Mr.  ttaoHce  T.  Holone^*  At- 
torney (General,  for  defendant  in  error: 

The  law  in  question  is  general  in  its  scope, 
and  not  subject  to  the  objection  that  it  is  class 
legislation. 

The  offense  that  is  punishable  is  the  disturb- 
ance of  the  peace  and  good  order  of  society. 

Johneon  v.  PeojOe,  42  111.  App.  597. 

Sunday  statutes  are  a  proper  exercise  of  the 
police  power  of  the  state,  are  intended  for  the 
promotion  of  the  moral  and  physical  well  beinff 
of  the  people,  and  interfere  with  no  vested 
righto. 

24  Am.  &  Euff.  £nc.  Law,  p.  580. 

The  Sunday  dosing  laws  are  a  proper  exer- 
cise of  the  police  power  of  the  state,  and  are 
intended  for  the  promotion  of  the  moral  and 
physical  well  being  of  the  people,  and  interfere 
with  no  vested  rights. 

LindenmuUer  v.  PeopU,  88  Barb.  576;  Ex 
parte  8undetrom,  25  Tex.  App.  188;  dwann 
V.  8vDann,  21  Fed.  Rep.  299;  Minden  v.  dUter- 
iitein,  86  La.  Ann.  912;  CharUston  v.  Benjamin, 
2  Strobh.  L.  508;  Boon  Hing  v.  Crowley,  118  U. 
S.  708,  28  L.  ed.  1145;  8taU  v.  Lvdteig,  81 
Minn.  206;  Cooley,  Const  Lim.  5th  ed.  726, 
and  cases  cited. 

The  legislature  may  by  law  establish,  as  a 
civil  and  political  iostitntion,  the  first  day  of 
the  week  as  a  day  of  rest,  and  may  prohibit 
upon  it  the  performance  of  any  manner  of  la* 
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bor,  basiness,  or  work,  except  only  works  of 
necessity  and  charity,  and  may  prohibit  anv- 
thine  which  tends  to  injure  the  public  morals 
or  disturb  the  peace  and  good  order  of  the  day. 

StaU  ▼.  Ludwig,  21  Minn.  205;  BrimhaU  ▼. 
yanCampen,  8  Minn.  18.  82  Am.  Dec.  118; 
Lindenmulter  r.  People,  88  Barb.  648;  Specht 
y.  Com.  8  Pa.  812,  4d  Am.  Dec.  518:  Megotoan 
v.  Com.  2  Met.  8;  Charleston  ▼.  Ber^amin^  iU' 
pra;  Eb  parte  Andreuft,  18  Gal.  679;  Stats  t. 
Ambs,  20  Mo.  214;  Shover  ▼.  StaU,  10  Ark. '^59; 
Vogleeong  ▼.  StaU,  9  Ind.  112;  1  Dill.  Mun. 
Corp.  §  880,  note  2.  and  authorities  cited; 
Cooley,  Const.  Lim.  476,  477,  696;  Soon  Hing 
▼.  Crowley,  supra. 

The  business  of  a  barber,  while  It  may  dia- 
turb  nobody,  is  not  a  work  of  necessity  or 
charity. 

PhiUipe  ▼.  Innee,  4  Clark  &  F.  284;  Oom.  T. 
Waldman,  140  Pa.  89,  11  L.  R.  A.  568. 

The  legislature  is  constituted  the  judge  and 
arbiter  of  these  matters. 

Ex  parU  Sundstrom,  25  Tex.  App.  150; 
Soon  Hing  ▼.  CrovUey,  supra;  Tledeman.  Pol. 
Powers,  175-188,  and  notes;  Cooley,  Const. 
Lim.  **476,  478,  588.  594;  Bpeeht  ▼.  Obm.  and 
BtaU  T.  AmhSf  supra;  Com,  ▼.  Deztra,  148 
Mass.  28;  Vogelsong  ▼.  State,  and  Showr  y, 
StaU,  supra;  Bloom  ▼.  Richards,  2  Ohio  8t. 
887;  LindenmviUr  v.  PeopU,  and  Ex  parU 
Andrews,  supra;  Ex  parte  Burke,  59  Cal.  6;  Ex 
parU  Koser,  60  Cal.  177;  Froliekstein  ▼.  Mobile, 
40  Ala.  725;  Bohl  y.  StaU,  8  Tex.  App.  688; 
Albreeht  ▼.  StaU,  8  Tex.  App.  818;  Qabel  ▼. 
Houston,  29  Tex.  848;  Com.  ▼.  Collins,  2  Cush. 
556;  Sunday-Law  Cases,  80  Tex.  527;  1  Bishop, 
Crim.  L.  §  26;  9  Crim.  L.  Mag.  180,  181,  594, 
733;  Parker  ▼.  State,  16  Lea,  476. 

Every  sovereign  state  possesses  within  itself 
absolute  unlimited  legislative  power  except  so 
far  as  it  is  prohibited  by  the  fundamental  law. 

Ex  parU  Sundstrom,  25  Tex.  App.  149;  Pot- 
ter's Dwarr.  8tat.  458.  462;  Cooley,  Const 
Lim.  5th  ed.  712,  ♦577;  Tiedeman,  Pol. 
Powers,  1,  9. 

The  power  of  the  legislature  to  enact  Sun- 
day laws  is  ample. 

People.  Meytr,  v.  Eatdwood,  116  111.  819;  Peo- 
ple v.  Wright.  70  111.  898;  Hawthorn  ▼.  PeopU, 
109  111.  812,  50  Am.  Rep.  610;  People,  QnnneU, 
V.  Hoffman  116  111.  589,  56  Am.  Rep.  798; 
Holmes  v.  Mattoon,  111  III.  27,  58  Am.  Rep. 
602;  WiUiams  v.  Pe(^,  121  Rl.  84;  Jensen  v. 
Frieke,  133  III.  171;  Cummings  v.  Chicago,  144 
m.  563;  Ward  v.  FarireU,  97  111.  593;  Soon 
Hing  v.  Crowley,  118  U.  8.  708,  28  L.  ed.  1145. 

The  fact  that  the  legislature  did  not  include 
other  occupations,  and  the  reasons  for  not 
doing  so.  are  things  which  cannot  be  inquired 
into  by  the  courts. 

Cooley,  Const.  Lim.  5th  ed.  222-225;  Soon 
Eingy.  Crowley,  sitpra;  LindenmuUer  y .  Peo- 
ple, 88  Barb.  548;  Ex  parU  Sundstrom,  25  Tex. 
App.  183;  Holmes  r.  MaUoon,  Williams  v. 
PeopU,  and  Jensen  v,  Frirke,  supra;  West 
Chicago  Park  Comrs,  ▼.  MeMuUen,  184  111.  170, 
10  L.  R  A.  215. 

The  law  does  not  take  awav  private  property. 

Wynehamer  v.  PeopU,  18  N.  Y.  878;  8  Story, 
Const  Law,  168;  Vanderbilty.  Adams,  7  Cow. 
849;  PeopU  ▼.  Walbridge,  6  Cow.  512;  A'ew 
York  T.  Miln,  86  U.  8.  11  Pet.  102,  9  L.  ed. 
648. 
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Messrs.  S.  P.  Shope,  Thom  as  H.  Ckuat» 
and  Otto  C«  Eif^hola*  for  defendant  in  error: 

The  plaintiff  in  error  was  not  hiniaelf  a 
barber  but  the  proprietor  of  a  great  hotel,  and 
insisted  upon  keeping  open  these  shone  and  in 
effect  compelling  the  workmen  therein  to  per- 
form the  ordinary  business  upon  the  Sabbath. 

It  is  idle  to  talk  of  the  freedom  of  the  em- 
ployee to  work  for  whom  he  pleases  and  to 
rest  at  his  will. 

Tiedeman,  Pol.  Powers,  182;  Ex  parte  Urns- 
man,  9  Cal.  502;  Ex  parte  Andrew,  18  CaL 
678;  Ex parU  Burke,  69  Cal.  6;  ExparU  Komr. 
60  Cal.  177. 

That  Sunday  is  a  day  of  rest  and  quietude 
of  cessation  from  labor  and  to  be  observed  as 
such  by  the  public  at  large   is  as  firmly  en- 

S rafted  upon  the  policy  of  our  body  politic  as 
it  had  been  directly  commanded  by  the  or- 
ganic law. 

All  experience  has  shown  that  incessant  toil 
lessens  the  capacitv  for  mental  or  physiod 
labor,  brings  early  decay  and  decrepitude,  and 
retards  and  obstructs  the  growth  and  develop- 
ment of  the  immature.  Sunday  laws  therefore, 
like  all  true  laws,  are  founded  upon  the  neces- 
sity of  our  common  nature,  the  conditioua  of 
our  well  being,  prosTess.  and  happinesa. 

Tiedeman,  Pol.  Powers,  184. 

To  make  Sundav  a  day  of  rest  it  is  not  snffl- 
cient  to  interdict  labor  only.  The  means  of 
enjoyment  of  the  day,  makinffit  really  a  day 
of  rest,  are  indispensable.  To  deny  these 
means  is  to  destroy  the  rational  end  and  pur- 
pose of  its  institution. 

There  is  nothing  in  Sunday  laws  that  inter- 
feres with  a  natural,  indefeasible,  or  constitu- 
tional rlffht  of  all  men  to  worship  according  to 
the  dictates  of  their  own  conscience.  Their 
command  simply  is  that  there  shall  be  a  cessa- 
tion from  labor  upon  the  day. 

VogUsong  v.  StaU,  9  Ind.  112;  LindenmuUer 
V.  PeopU,  88 Barb.  549;  Story  v.  EUiot.S  Cow. 
27, 18  Am.  Dec.  428;  Bloom  v.  Riehards,  9 
Ohio  St.  887;  Specht  v.  Com.  8  Pa.  312,  49 
Am.  Dec.  518. 

Statutes  of  this  character  have  been  enacted 
in  order  that  the  great  mass  of  the  people  might 
enjoy  and  observe  the  day  as  conscience  and 
inclination  might  dictate,  free  from  labor  them- 
selves and  undisturbed  by  secular  pursuits  by 
others,  and  have  been  generally  sustained  aa 
constitutional  enactments. 

ScaUs  V.  StaU,  47  Ark  476.  68  Am.  Rep.  768; 
Ji^ns  T.  SUiU,  78  Ind.  882, 41  Am.  Rep.  577; 
Com.  V.  Eos,  122  Mass.  40;  Liberman  v.  StaU, 
26  Neb.  464;  FrolicksUin  v.  M^U,  40  Ala. 
725;  Com.  v.  Wolf,  8  Serg.  &  R.  48;  Cincin- 
nati V.  Rice,  15  Ohio.  225;  Coolev,  Const.  Lim. 
725;  StaU  v.  Baltimore  A  0.  B.  Co.  24  W.  Va. 
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The  passage  of  laws  intended  to  require  the 
cessation  of  labor  on  Sunday  is  in  proper  casei 
a  legitimate  exercise  of  the  police  power  td  the 
state 

Tiedeman,  Pol.  Powers,  180;  StaU  t.  Bottf- 
more  d  0.  R.  Co.  15  W.  Va.  862,  86  Am.  Rep. 
808:  MePherson  v.  Chebanse.  114  HI.  46,  55  Am. 
Rep.  857;  Richmond  v.  Moore,  107  111.  429,  47 
Am.  Rep.  445. 

The  police  power  of  a  state  comprises  the 
rifrht  to  preserve  and  promote  the  public 
health,  public  morals,  and  the  public 
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Bdwtkom  y.  FitcpU,  109  HI  811, 60  Am.  Rep. 
610. 

Of  the  policy  or  expediency  of  the  law  the 
leeiBlature  is  the  sole  Judge,  and  the  law  it 
▼alid  although  a  certain  clans— harbers — have 
l)een  selected  upon  whom  it  shall  operate. 

Cooley,  Const.  Lim.  dth  ed.  168,  164. 

The  act  under  consideration  ia  not  Toid  as 
being  repugnigst  to  any  provision  of  the  Con- 
stitution. 

Unless  it  is  clearly  and  irreconcilably  repug- 
nant to  some  provisions  of  the  organic  law  it 
must  be  held  to  be  a  valid  enactment  and  en- 
forced by  the  courts. 

Cooley,  Const.  Lim.  901,  204;  PeopU,  Biut^. 
▼.  Oavlter,  149  111.  89;  Ownen  of  Lands  ▼. 
JPeopte,  Btaokep,  118  HI.  2M, 

The  legislation  is  not  special. 

PeopU  Y,  Wright,  70  llL  888;  Hawthorn  v. 
JPiupU,  109  111.  802.  60  Am.  Rep.  610;  People, 
Meyer,  v.  Ewtelwood,  116  Dl.  819;  LouienUe, 
N.  A.  dC.R.  Oo.  V.  WdOaee,  186  111.  91,  11 L. 
B.  A.  787;  Soon  Hina  v.  OrowUjf,  118  U.  8. 
708.  28  L.  ed.  1146;  PeopU  v.  BdUt,  99  Mich. 
162.  23  L.  R  A.  696. 

The  legislature  may  deem  it  advisable  to  pre- 
scribe peculiar  rules  for  the  several  occupa- 
tions and  to  establish  distinctions  in  the  rights, 
obligations,  duties,  and  capacities  of  citizens. 
If  the  laws  be  otherwise  unobjectionable  all 
that  can  be  required  in  this  case  is  that  they  be 

Sneral  in  their  application  to  the  class  or 
sality  to  which  thisy  apply,  and  tbey  are  then 
public  in  character,  and  of  their  propriety  and 
policy  the  legislature  must  be  the  Judge. 

LOerman  v.  State,  26  Neb.  464;  OinHnnati 
v.  Itiee,  16  Ohio,  226;  Tiedeman,  Pol.  Powers. 
161;  Cooley,  Const  Lim.  6th  ed.  684;  Vemumi 
Loan  d  T.  Oa,  v.  Whiihed,  3  N.  D.  82;  Unffer- 
ieht  T.  State,  119  Ind.  879. 

Shaving,  etc.,  of  a  customer  is  not  a  work  of 
necessity. 

Com.  V.  Jaeobui,  1  Pa.  Legal  Gaz.  491,  cited 
in  16  Cent  L.  J.  148;  IJngerieht  v.  StaU, 
eupra;  StaU  v.  Frederick,  46  Ark.  847. 

Craigfv  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  in  error  was  convicted  in  the 
criminal  court  of  Cook  county  for  the  violation 
of  an  act  to  prohibit  barber  shops  from  being 
kept  open  on  Sundav,  and  for  a  violation  of 
tbe  law  he  was  fined  $26.  The  act  was  passed 
at  the  last  session  of  the  legislature,  and  con- 
tained two  sections  as  follows: 

*'(Sec.  1).  Be  it  enacted  by  the  people  of  the 
state  of  Illinois,  represented  in  tbe  general 
assembly,  that  it  shall  be  unlawful  for  any 
{terson  or  persons  to  keep  open  any  barber  shop 
or  carry  on  the  business  of  shaving,  haircut- 
ting,  or  tonsorial  work  on  Sunday,  within  this 
state. 

**(Sec  3).  Any  person  by  himself,  acent. 
or  employee  violating  the  provisions  of  §  1 
of  this  act  shall,  upon  conviction  thereof,  be 
fined  in  any  sum  not  exceeding  two  hundred 
($200)  dollars  for  each  and  every  offense." 

It  is  contended  in  tbe  argument  that  by  the 
act  in  question  that  part  of  the  14th  Amend- 
ment to  the  United  States. Constitution  (§  1)  has 
been  violated  which  reads  as  follows:  "Nor 
shall  any  state  deprive  any  person  of  life, 
liberty,  or  property,  without  due  process  of 
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law.  nor  deny  any  person  within  its  juzisdiction 
the  equal  protection  of  the  laws.  It  is  also 
contended  that  the  act  violates  §  2  of  art.  2  of 
the  Illinois  Constitution  of  1870,  viz,:  '*No 
person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law:"  and  also 
art.  4,  g  22,  the  general  clause  of  wbich  reads: 
"In  ail  other  cases  where  a  general  law  can  be 
made  applicable,  no  special  law  shall  be  en- 
acted." It  is  conceded  in  the  argument  that  if 
the  legislature  had  enacted  a  law  prohibiting 
all  bunness  on  Sunday,  its  validity  could  not 
be  questioned;  that  such  a  law  would  violate 
none  of  the  constitutional  provisions  relied 
upon.  The  common  law  of  England,  as 
adopted  in  this  state  as  part  of  our  Jurispru- 
dence, does  not  prohibit  the  citizen  from  pur- 
suing his  ordinary  labor  on  Sunday.  Nor  is  a 
contract  entered  into  between  two  parties  in  this 
state  void  because  executed  on  Sunday.  Bex  v. 
Brotherton,  1  Strange,  702;  Drury  v.  Defon- 
taine,  1  Taunt  181;  SayUe  v.  Smith,  12  Wend. 
67,  27  Am.  Dec.  117;  Bichmond  v.  Moore,  107 
m.  481,  47  Am.  Rep.  446.  On  the  other  hand, 
at  common  law  Sunday  has  always  been  re- 
garded die$  nonjuridieue, — a  dav  upon  which 
courts  could  not  transact  other  than  necessary 
or  ministerial  business.  In  England,  however, 
the  law  which  permitted  the  transaction  of 
business  and  the  pursuit  of  one's  ordinary 
labor  was  chsngea  by  statute  (29  Car.  II.) 
which  provides  that  "no  tradesman,  artifioer, 
workman,  laborer  or  other  person  whatsoever 
shall  do  or  exercise  any  worldly  business  or 
work  on  the  Lord's  day,"  works  of  necessity 
and  charitv  being  excepted.  This  statute  has 
BubstantiaUy  been  adopted  by  the  legislatures  of 
many  of  the  states  in  the  Union.  This  state 
has  not,  however,  followed  tbe  other  states  in 
tbe  adoption  of  the  English  statute,  but  we 
have  legislated  on  this  subject  for  ourselves  in 
a  manner  thought  to  be  for  tbe  best  interests 
of  our  people.  That  legislation  will  be  found 
in  paragraph  261  of  our  Criminal  Code, 
as  follows:  "Whoever  disturbs  the  peace  and 
good  order  of  society  by  labor  (works  of  neces- 
nty  and  charity  excepted),  or  by  any  amuse- 
ment or  divernon  on  Sunday,  shall  be  fined 
not  exceeding  $26.  This  section  shall  not  be 
construed  to  prevent  watermen  and  railroad 
companies  from  landing  their  passengers,  or 
watermen  from  loading  and  unloading  their 
cargoes,  or  ferrymen  fiom  carrying  over  tbe 
water  travelers  and  persons  moving  their 
families  on  the  first  day  of  the  week,  nor  to 
prevent  tbe  due  exercise  of  the  rights  of  con- 
science by  whomever  thinksproper  to  keep  any 
other  day  as  a  Sabbath."    The  preceding  para- 

Saph  (260)  provides:  "Sunday  shall  include 
e  time  from  midnight  to  midnight"  There 
is  a  wide  and  well-marked  distinction  between 
the  English  statute  and  ours.  The  English 
statute  prohibits  labor  and  business  on  Sunday, 
while  our  statute  merelv  prohibits  labor  and 
amusement  which  disturbs  the  peace  and  good 
order  of  societv.  In  Bichmond  v.  Moore,  eupra, 
in  speaking  of  the  difference  between  the  two 
statutes,  it  is  said  (p.  488):  "A  mere  glance  at 
that  and  our  statute  will  show  that  they  are 
materially  different.  That  prohibits  labor  and 
business;  ours  only  prohibits  labor  or  amuse- 
ment that  disturbs  the  peace  and  good  order  of 
society.    The  offense  by  that  statute  is  tbe  per- 
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formance  of  labor  or  busineaa,  and  by  oun  it  is 
the  disturbance  of  the  peace  and  good  order  of 
aocfety.  The  British  statute  is  much  more 
comprehensive  in  its  purposes  and  language 
than  ours.  Ours  only  prohibits  labor  that  dis- 
turbs the  peace  and  good  order  of  society,  not 
naming  business,  whilst  the  British  statute 
renders  the  mere  act  of  labor  or  business  penaL" 
Under  the  law  of  this  state  as  it  existed 
prior  to  the  passage  of  the  act  in  question, 
each  and  every  citizen  of  the  state  was  left 
perfectly  free  to  labor  and  transact  business 
on  Sunday,  or  refrain  from  labor  and  business, 
as  he  might  choose,  so  Iods;  as  he  did  not  dis- 
turb the  peace  and  good  order  of  society.  By 
the  act  in  question  an  attempt  has  been  made 
by  the  legislature  to  inaugurate  a  radical 
change  in  the  law  as  to  a  class  of  the  laboring 
element  of  the  state,— the  barbers.  This  stat- 
ute, as  has  been  seen,  declares  '*that  it  shall  be 
unlawful  for  any  person  or  persons  to  keep 
open  any  barber  shop  or  carry  on  the  business 
of  shaving,  haircutting,  or  tonsorial  Work  on 
Sundav."  That  act  is  plain,  and  its  meaning 
is  obvious.  The  owner  of  a  place  where  is 
carried  on  the  barber  business  is  prohibited 
from  doing  any  business  whatever  auring  one 
day  in  the  week.  He  may  have  in  his  employ 
a  dozen  men,  and  yet  during  one  day  in  seven 
he  is  deprived  of  their  labor,  and  also  deprived 
of  his  own  labor.  The  income  derived  from 
bis  place  and  his  own  labor  and  the  labor  of 
bis  employees  are  his  property,  bat  the  legisla- 
ture has  by  the  act  taken  that  property  from 
bim.  The  journeyman  barber  who  works  by 
the  day  or  the  week  or  for  a  share  of  the 
amount  he  may  receive  from  customers  for  his 
services  is  by  the  law  denied  the  right  of  labor- 
ing one  day  in  the  week.  He  may  rely  solely 
upon  his  labor  for  the  support  of  himself  and 
family,  his  labor  may  be  the  only  property 
that  he  possesses,  and  yet  this  law  takes  that 
property  away -from  him.  His  labor  is  his 
capital,  and  that  capital  is  all  the  property  he 
owns.  Can  a  law  which  takes  that  from  the 
laborer  be  sustained?  The  Constitution  of  the 
United  States  says  the  state  shall  not  deprive 
any  person  of  property  without  due  process 
of  law,  and  our  state  Constitution  declares  the 
same  thing.  What  is  understood  by  the  term 
"due  process  of  law"  Is  not  an  open  question. 
"Due  process  of  law"  is  synonymous  with 
"law  of  the  land,"  and  the  "law  of  the  land" 
is  general  public  law,  binding  upon  all  the 
members  of  the  community,  under  all  drcum- 
Btances;  and  not  partial  or  private  laws,  affect- 
ing the  rights  of  private  individuals  or  classes 
of  individuals."  MilUtt  v.  PeopU,  117  lU.  294, 
67  Am.  Rep.  869.  Is  the  act  in  Question  a 
law  bindine  upon  all  the  members  of  the  com- 
munity? A  glance  at  its  provisions  affords  a 
negative  answer.  The  act  affects  one  class  of 
laborers,  and  one  class  alone.  The  merchant 
and  his  clerks,  the  restaurant  keeper  with  his 
emplojees,  the  clothing-house  proprietor,  the 
blacksmith,  the  livery  stable  keeper, the  owners 
of  street-car  lines,  and  people  engasied  in  every 
other  branch  of  business,  are  each  and  all  al- 
lowed to  open  thehr  respective  places  of  busi- 
ness on  Sunday,  and  transact  their  ordinary 
business  if  they  desire,  but  the  barber,  and  he 
alone,  is  required  to  close  his  place  of  business. 
The  barber  is  thus  deprived  of  property  without 
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due  process  of  law,  in  direct  violation  of  theiCoii- 
stitutions  of  the  United  States  and  of  this  stale. 
In  MiUett  v.  People,  eupra,  the  validity  of  an  act 
of  the  legislature  requiring  owners  and  oper^ 
tors  of  coal  mines  to  weigh  coal  in  a  oatain 
specified  manner  arose,  and  it  was  held  noc 
competent  for  the  legislature  to  single  oat 
owners  and  operators  of  coal  mines,  and  pro- 
vide that  they  should  bear  buidena  not  im- 
posed on  other  owners  of  property  or  employ- 
ers of  labor,  and  prohibit  them  from  making 
contracts  which  it  is  competent  for  other  own- 
ers of  proper^  or  employers  of  labor  to  make, 
and  that  such  legislation  cannot  be  sustained 
as  an  exercise  of  Uie  police  power.  In  Frorer 
V.  Petyple,  141  Ul.  171,  16  L.  B.  A.  402,  where 
the  validity  of  an  act  of  the  legislature  arose 
which  prohibited  persona  engaged  in  mining 
or  manufacturing  from  keeping  atorea  for 
furnishing  supplies,  tools^  clothmg,  provisloiis, 
or  groceries  to  their  employees  while  so  en- 
gaged in  mining  and  manufacturing,  the  law 
was  held  to  be  in  conflict  with  the  Constitu- 
tion. In  the  decision  of  the  case  it  is,  among 
oUier  things,  said  (p.  180):  "The  privilege  or 
liberty  to  engaze  in  or  control  the  business  of 
keeping  and  selling  clothing,  provisions  of  pre- 
sumptive value,  groceries,  etc.,  to  employees 
is  one  of  profit, — and  thus,  by  the  effect  of 
these  sections,  what  the  employers  in  other  in- 
dustries may  do  for  their  pecuniary  gain,  with 
impunity,  and  have  the  law  to  protect  and  en- 
force, the  miner  and  manufacturer,  under  pre- 
cisely ttie  same  circumstances  and  conditionfl 
are  prohibited  from  doing  for  their  pecuniary 
gain.  The  same  act,  in  substance  and  in  prin- 
ciple, if  done  by  the  one,  is  lawful;  but  if  done 
by  the  other  is  not  only  unlawful,  but  a  misde- 
meanor. .  .  .  The  privilege  of  contracUnff  is 
both  a  liberty  and  a  property  right,  and  u  A 
is  denied  the  right  to  contract  and  acquire 
property  in  a  manner  which  he  has  hitherto 
enjoyed  under  the  law,  and  which  B,  C,  andD 
are  allowed  by  the  law  to  enjoy,  it  is  clear  that 
he  is  deprived  of  both  liberty  and  property 
to  the  extent  that  he  is  thus  denied  the  right 
to  contract  In  Ramaey  v.  Peopls.  142  HI.  880. 
17  L.  R.  A.  868,  the  case  last  cited  waa  quoted 
with  approval,  and  it  was  held  that  the  act  of 
1881,  which  requires  the  owners  and  operators 
of  coal  mines,  when  the  miner  is  paid  on  the 
basis  of  the  amount  of  coal  mined  and  deliv- 
ered by  him,  to  weigh  the  coal  on  pit  cars  be- 
fore it  IS  screened,  and  to  pay  on  such  weights, 
is  in  violation  of  §  2,  art  2,  of  the  atete  Con- 
stitution, as  depriving  a  class  of  persons  of  the 
liberty  and  property  right  of  making  contracts 
without  due  process  of  law.  In  Bracemlle 
Coal  do.  y.  Pe<^,  147  111.  66, 22  L.  R  A.  340. 
the  question  of  the  validity  of  an  act  of  the 
legislature  arose  which  required  certain  speci- 
fic corporations  to  pay  their  employees  their 
wages  weekly.  It  was  held  that,  aa  the  act 
was  applicable  only  to  certain  oorporationii. 
and  dia  not  operate  on  all  oorpormiiona  for 
pecuniary  profit,  and  individuals,  it  waa  un- 
constitutional, aa  depriving  the  corporations 
affected  thereby  of  the  right  of  liberty  and 
property  without  due  process  of  law.  In 
speaking  of  the  term  "liberty"  as  used  in  the 
(Constitution,  it  is  there  said  (|>.  70):  "There 
can  be  no  liberty,  protected  6y  government, 
that  is  not  regulated  by  such  laws  aa  will  pre- 
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«erve  the  right  of  each  dtlzeo  to  pursue  his 
-own  advancemeiit  and  happioess  in  his  own 
way,  subject,  only,  to  the  restraints  necessary 
io  secure  the  same  right  to  ail  others.  The 
fundamental  principle  upon  which  liberty  is 
'based  ...  Is  equality  under  the  law  of  the 
land.  It  has  accordingly  been  everywhere 
iield  that  liberty,  as  that  term  is  used  in  the 
Constitution,  means  not  only  freedom  of  the 
^citizen  from  servitude  and  restraint,  but  is 
-deemed  to  embrace  tbe  right  of  every  man  to 
be  free  in  the  use  of  his  powers  and  faculties, 
-and  to  adopt  and  pursue  such  avocation  or 
•callin|^  as  he  may  choose,  subject  only  to  the 
restraints  necessary  to  secure  the  common  wel- 
:farc."  In  Biteliie  v.  PeopU,  155  III  101,  29 
Ij.  R.  A.  79,  the  question  arose  in  regard  to  the 
-validity  of  a  statute  which  provided  that  no 
lemale  shall  be  employed  in  any  factory  or 
workshop  more  than  eight  hours  in  any  one 
day  or  forty-eight  hours  in  any  one  week,  and 
it  was  held  that  the  right  to  labor  or  employ 
labor  and  make  contracts  In  respect  thereto, 
■upon  such  terms  as  may  be  agreed  upon,  is 
both  a  liberty  and  a  property  right,  and  is  in- 
•cluded  in  the  guaranty  of  ^  2,  art.  2,  of  the 
Constitution;  and  that  the  act  prohibiting  the 
employment  of  females  in  any  factory  or  work- 
-ahop  for  more  than  eight  hours  a  day  is  un- 
constitutional, as  being  partial  and  discriminat- 
ing in  its  character.  In  the  decision  of  the  case 
it  is  said  (p.  104):  ''Labor  is  property,  and  the 
laborer  has  the  same  right  to  sell  his  labor  and 
^  contract  with  reference  thereto,  as  has  any 
other  property  owner.  In  this  country  the 
iegislature  has  no  power  to  prevent  persons 
who  are  tui  juris  from  making  their  own  con- 
tracts, nor  can  it  interfere  with  the  freedom 
of  contract  between  the  workman  and  the  em- 
ployer." If  the  legislature  has  no  power  to 
prohibit  by  law  a  woman  from  being  employed 
in  a  factory  or  workshop  more  than  eight 
hours  in  any  one  day  or  forty-eight  hours  in  a 
week,  upon  what  principle,  it  may  be  asked, 
tias  the  legislature  the  right  to  prohibit  a  barber 
from  laboring  and  receiving  the  fruits  of  his 
labor  during  any  number  of  hours  be  may  de- 
:«ire  to  work  during  the  week?  If  a  woman 
may  be  allowed  to  determine  the  number  of 
%ours  she  may  work  in  a  week,  why  not  al- 
low a  barber  the  same  right  ?  Moreover,  if  tbe 
-merchant,  the  grocer,  the  butcher,  the  drug- 
gist, and  those  engaged  in  other  trades  and 
-callings  are  allowra  to  open  their  places  of 
business  and  carry  on  their  respective  avoca- 
^ons  during  seven  days  of  the  week,  upon 
what  principle  can  it  be  held  that  a  person  who 
may  be  engaged  in  the  business  of  barbering 
anay  not  do  the  same  thing?  Why  should  a 
-discrimination  be  made  against  that  calling 
«nd  that  alone?  But  it  is  said  tbe  law  may  be 
sustained  under  tbe  police  power  of  the  state. 
In  Tiedeman  on  Police  Powers,  the  author 
(g  85)  says:  "The  state  in  the  exercise  of  its 
police  power,  is,  as  a  general  proposition,  au- 
thorized to  subject  all  occupations  to  a  reason- 
able regulation,  where  such  regulation  is  re- 
-quired  for  the  protection  of  public  interests, 
•or  the  public  welfare.  It  is  also  conceded  that 
there  is  a  limit  to  tbe  exercise  of  this  power. 
And  that  it  U  not  an  unlimited  arbitrary  power, 
which  would  enable  the  legislature  to  prohibit 
41  business  the  prosecution  of  which  inflicts  no 
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damage  upon  others."    Tbe  author  also  laya 
down  the  rule  that  it  is  within  the  discretion 
of  the  legislature  to  institute  such  regulations 
when  a  proper  case  arises;  but  it  is  a  judicial 
question  whether  tbe  trade  or  calling  is  of  such 
a  nature  as  to  justify  police  regulation.    In 
MUlett  V.  PeopU,  iupra,  in  speakine  of  the 
police  power  of  the  state  as  applicable  to  the 
case  then  before  the  court,  it  is  said  (p.  803): 
**Their  requirements  have  no  tendency  to  in- 
sure the  personal  safety  of  the  miner,  or  to 
protect  his  property,  or  the  property  of  others. 
They  do  not  meet  Dwarris*  definition  of  'police 
regulations.'  They  do  not  have  reference  to  the 
comfort,  the  safety,  or  the  welfare  of  society. 
(Potter's  Dwarr.  Stat  458.)    In  Austin  v.  Mur- 
ray,  16  Pick.  121,  it  was  said:    'The  law  will 
not  allow  the  rights  of  property  to  be  invaded 
under  the  guise  of  a  police  regulation  for  the 
promotion  of  health,  when  it  u  manifest  that 
such   is   not   the  object  and  purpose  of  the 
regulation.'    See  also    .    .    .     Watertoten  v. 
Mayo,  109  Mass.  815,  12  Am.  Rep.  694,  and 
cases  referred  to  in  i20  Jacobs,  98  I^.  Y.  109, 
50  Am.  Rep.  686."    In  Cooley,  Const  Lim.  p. 
484.  in  speaking  in  reference  to  a  regulation 
made  for  one  class  of  citizens,  it  is  said:  "Dis- 
tinctions in  these  respects  must  rest  upon  some 
reason  upon  which  they  can  be  defended.— like 
the  want  of  capacity  in  infants  and  insane  per- 
sons; and  if  the  legislature  should  undertake 
to  provide  that  persons  following  some  speci- 
fied lawful  trade  or  employment  should  not 
have  capacity  to  make  contracts,  or  to  receive 
conyeyances,   .   .  .  or  in  any  other  way  to 
make  such  use  of  their  property  as  was  per- 
missible to  others.  It  can  scarcely  be  doubted 
that  tbe  act  would  transcend  the  due  bounds 
of  legislative  power,  even  though  no  express 
constitutional  provision  could  he  pointed  out 
with  which  it  would  come  in  conflict"    It  will 
not  and  cannot  be  claimed  that   the  law  in 
question  was  passed  as  a  sanitary  measure,  or 
that  it  has  any  relation  whatever  to  the  health 
of  society.    As  has  been  heretofore  seen,  as  a 
general  rule  a  police  regulation  has  reference 
to  the  health,  oomfort,  safety,  and  welfare  of 
society.    How,  it  may  be  ask^,  is  the  health, 
tbe  comfort,  safety,  or  welfare  of  society  to 
be  injuriously  affected   by   keeping   open  a 
barber  shop  on  Sunday?    It  is  a  matter  of 
common  observation  that  the  barber  business, 
as  carried  on  in  this  state,  is  both  quiet  and 
orderly.    Indeed,  it  is  shown  by  the  evidence 
incorporated  in   the  record  that  the  barber 
business,  as  conducted,  is  quiet  and  orderly, — 
much  more  so  than  may  other  departments 
of  business.    In   view  of  the  nature  of  the 
business  and  the  manner  In  which  it  is  car- 
ried  on,  it  is  difficult  to   perceive  how  the 
rights  of  any  person  can  be  affected,  or  how 
tbe  comfort  or  welfare  of  society  can  be  dis- 
turbed.   If  the  act  were  one  calculated  to  pro- 
mote tbe  health,  oomfort,  safety,  and  welfare 
of  society,  then  it  might  be  regarded  as  an  ex- 
ercise of  the  police  power  of  the  state.    In 
Toledo,  W.  dbW,  R.  Co.  v.  Jaeksonnlle,  67  111. 
87. 16  Am.  Rep.  611,  it  was  held  that  if  the  law 
prohibits  that  which  is  harmless  in  itself,  or 
requires  that  to  be  done  which  does  not  tend 
to  promote  tbe  health,  comfort,  safety,  or  wel- 
fare of  society,  it  will,  in  such  case,  be  an  un- 
authorized exercise  of  power,  and  it  would  be 
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the  duty  of  courU  to  declare  such  le^latfon 
Toid.  Id  Ritchie  r.  People,  eupra^  in  speaking 
of  the  police  power  of  the  state,  the  court  said 
(p.  110):  *'The  police  power  of  the  state  is  that 
power  which  enables  it  to  promote  the  health, 
comfort,  safetv,  and  welfare  of  society.  It  is 
▼enr  broad  and  far*reachin|(,  but  Is  not  without 
its  limitations.  Legislative  acts  passed  in  pur- 
suance of  it  must  not  be  in  conflict  with  the 
Constitution,  and  must  have  some  relation  to 
the  ends  sought  to  be  accomplished;  that  is  to 
MY,  to  the  comfort.welfare,  or  safety  of  society. 
Where  the  ostensible  object  of  an  enactment 
is  to  secure  the  public  comfort,  welfare,  or 
safety,  it  must  apnear  to  be  adapted  to  that  end; 
it  cannot  invade  tne  rights  of  person  and  prop- 
erty under  the  guise  of  a  mere  police  regula- 
tion, when  it  is  not  such  in  fact;  and  where 
such  an  act  takes  away  the  property  of  a  citi- 
zen, or  interferes  with  his  personal  liberty,  it 
is  the  province  of  the  courts  to  determine 
whether  it  is  really  an  appropriate  measure  for 


the  promotion  of  the  comfort,  safety,  and  wd- 
fare  of  society."  We  do  not,  therefore,  think 
the  law  was  authorized  by  the  police  power 
of  the  state.  If  the  public  welfareof  thestst» 
demands  that  all  business  and  all  labor  of  e?ery 
description  except  works  of  necessity  and 
charity  should  cease  on  Sunday,  the  first  day 
of  the  week,  and  that  day  shall  be  kept  as  a  day 
of  rest,  the  legislature  has  the  power  to  enact 
a  law  requiring  all  persons  to  refrain  froo» 
their  ordhsaiy  callings  on  that  day  (Coolej, 
Const.  Lim.  p.  725).  All  will  be  then  placMi  on 
a  perfect  equality,  and  no  one  can  complain  of 
an  unjust  discrimination.  But  when  the  legto- 
lature  undertakes  to  single  out  one  class  of 
labor,  harmless  in  itself,  and  condemn  that,  ai^ 
that  alone,  it  transcends  its  legitimate  poweiv 
and  its  action  cannot  be  sustamed* 
Judgment  will  be  revenedL 

Wilkiii.  J.,di8Beota. 
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1«  A  Btatate  prohibitliiir  barbers  to 
emrrj  on  buiineM  after  twolTo  o*eloek 

on  Sunday  or  oo  a  legal  holiday,and  applying  to  no 
other  olasB  of  labor,  is  unoonstltutlooal  as  speolal. 
unjust,  and  unreasonable,  working  an  invasion 
of  Individual  liberty,  sinoe  tt  is  based  upon  no 
-  distinction  to  Justify  singling  out  that  olasB  of 
laborers. 

8.  A  law  is  not  Mneral  because  it  operates 
upon  aU  within  a  class  unless  there  Is  a  substan- 
tial reason  why  It  is  made  to  operate  upon  that 
Glass  only  and  not  generally  upon  aU. 

(April  17,  IMS.) 

PETITION  for  a  writ  of  habeas  corpus  to 
procure  petitioner^  discharge  from  cus- 
todv  to  which  he  hail  been  committed  for 
violating  a  statute  prohibiting  barbers  from 
keeping  their  shops  open  during  certain  hours 
on  Sunday.    Petitioner  dieeharged. 

The  facts  are  stated  in  the  opinion. 

Mr,  Darwin  C.  AUeny  for  petitioner: 

The  Declaration  of  Rights  contained  in  our 
Constitution  enumerates  many  of  the  most 
cherished  ones  preserved  by  our  British  ances- 
tors in  their  conflicts  with  the  claims  of  pre- 
rogative. 

Among  the  retained  rights  is  the  right  of 
freedom  from  servitude,  imprisonment,  and 
restraint  without  reason,  the  right  to  use  one's 
faculties  in  all  innocent  and  lawful  ways,  to 
live  and  work  where  he  will,  to  enjoy  the 
society  of  his  family,  to  support  his  housenold. 
to  nourish  and  educate  his  offspring,  and  to 
earn  his  livelihood  in  any  lawful  calling. 

NOTB.— Opposed  to  the  decision  In  the  above  case 
is  that  of  People  v.  Havnor  (N.  Y.)  81  L.  R.  A.  888, 
sustaining  a  Mew  York  statute  slmtlar  to  the  one 
here  condemned.  On  the  other  hand,  see  tbe  Illi- 
nois decision  In  Bden  v.  People  (111.)  ante,  060. 

For  oonstitutlonailty  of  Sunday  laws  generally, 
see  note  to  Judeflnd  v.  State  (Md.) »  L.  R.  A.78L 
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The  courts  should  declare  void  any  legli- 
lative  enactment  which,  under  the  alleged 
exercise  of  police  power,  impairs  or  denie* 
these  and  kindred  rights,  that  bear  no  relation 
whatever  to  a  Just  exercise  of  that  power,  and 
to  the  control  of  which  no  authority,  except 
tyranny,  has  ever  attained. 

Cooley,  Const.  Lim.  6th  ed.  481-486;  Bur- 
lamaqui,  chap.  8,  g  15;  Federalist  Na  84; 
Kent,  Com.  pt.  4. 

Legislation  will  be  considered  special  whids 
applies  to  a  selected  or  designatea  class,  even 
though  it  embraces  the  whole  of  the  class, 
unless  there  appears  some  reason  why  ita 
operation  should  or  may  be  restricted  to  th» 
selected  class. 

Ex  parU  WeeterfiM,  65  Cal.  550,  86  Am. 
Bep.  47;  Ex  parte  Koeer,  60  Cat  190;  People 
V.  Central  P.  /?.  Co,  88  Cal.  410;  Paeadena  v. 
SiifMon,  01  CaL  848;  Brueh  v.  CoUmbet,  104 
Cal.  847;  Earle  v.  San  Franeieco  Bd.  of  Edu. 
65  Cal.  489;  ItiUer  v.  KUter,  68  Cal.  142. 

Mr,  Henry  E.  Hiifhtoiif  amieue  euriet,  in 
support  of  petitioner's  claim: 

Among  the  inalienable  rights  belonging  to 
men  are  Included  that  of  labor,  which  in  iiself 
is  innocent,  and  the  acquirement  and  use  of 
property. 

Be  Arrott,  6  Sawy.  874;  Ex  parte  Weeter- 
field,  65  Cal.  550,  86  Am.  Rep.  47;  People  t. 
Central  P.  R  Co.  88  Cal.  898;  Dougherty  ▼. 
Austin,  94  CaL  601, 16  L.  R  A.  161;  ExparU 
Koeer,  60  Cal.  191;  Paeadena  v.  SUmeon.  91 
Cal.  238. 

Mr,  H.  O.  W.  Dinkelspiel,  for  the  People: 

The  people  of  this  state  through  their  1^^ 
lature  have  declared  in  favor  of  the  wisdom 
and  policy  of  the  law  in  question. 

Ex  parte  Eoeer,  60  Cal.  198. 

If  the  people  now  wish  a  change,  if  the  pub- 
lic sentiment  is  now  other  than  it  was,  there  is  » 
plain,  speedy,  and  adequate  remedy,  eit.,  l^*  * 
repeal  or  modification  of  the  law. 

People  V.  Barbank,  12  CaL  885;  French  n 
Teeehemaker,  24  Cal.  555. 
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Section  810|  does  oot  in  any  wise  abridge 
Any  of  the  conatitutioDal  immuDitiea. 

Const  art.  1,  §  21. 

The  statute  operatiDg  alike  upon  all  the  per- 
sons to  whom  it  applies,  and  it  applylnjif 
equally  to  all  persons  in  the  same  category,  is 
a  eeneral  and  not  a  special  law. 

Kumler  ▼.  San  Bernardino  County  Supere. 
103  Cal.  895;  Pdople.r.  San  Franeieeo  City  and 
County  Buper,  Ct.  100  Cal.  120;  McDonald  ▼. 
ConrUff,  99  Cal.  886;  Be  Madera  Irrig.  Diet. 
Bondi,  93  Cal.  816,  14  L.  B.  A.  755;  Wheeler  y. 
Philadelphia,  77  Pa.  848;  loufa  Railroad  Ijind 
Co.  y.  Soper,  89  Iowa,  112;  Be  Ne^o  TorkElee. 
B.  Go.  70  N.  Y.  850;  Be  Church,  92  N.  Y.  1; 
Ferauaon  y.  Boee,  126  K.  Y.  459. 

If  the  law  operates  equally  upon  all  the 
objects  embrac^  within  it  when  they  come 
within  the  circle  or  scope  of  its  authoi^ty,  the 
uniformity  of  operation  contemplated  by  the 
Constitution  is  attained. 

Beople^  Daniele,  y.  Benehato,  76  Cal.  444; 
i3r  parte  Andrewe,  18  Cal.  680;  Brooke  y.  Syde, 
87  Cal.  877;  Bx  parU  Smith,  88  Cal.  710; 
Oniwreity  of  California  y.  Bernard,  57  Cal. 
618;  Ex  parte  Burke,  59  Cal.  18;  Longan  v. 
Solano  County,  65  Cal.  125;  Bx  parte  Liehien- 
etein,  67  CaL  860, 56  Am.  Rep.  718;  Be  Linehan, 
72  Cal.  116;  Thomaeon  y.  AehwoHh,  78  Cal. 
78;  Abed  y.  Clark,  84  CaL  229;  Ex  parte 
Baleted,  89  Cal.  472;  Cody  y.  Murphey,  Id.  524; 
Ex  parte  Clancy,  90  Cal.  558;  Foeadena  y. 
Stimeon,  91  Cal.  249;  Barey  y.  San  Jote,  104 
Cal.  644;  Chicago,  B.  d  Q.  B.  Co.  y.  CutU,  94 
U.  8.  155,  24  L.  ed.  94;  Bymee  y.  Aydelott,  26 
lDd.481;  .Si'^arey.ifffp«0,85Pa.4Ol;  WJteeler 
y.  Philadelphia,  77  Pa.  888;  Enickerbocker  y. 
People,  Bute,  102  III.  218. 

Henshawt  J.,  deliyered  the  opinion  of 
the  court: 

Petitioner  was  cqtivicted  under  section  810^ 
of  the  Penal  Code,i  iMfaich  is  a  new  section,  en- 
acted in  1895,  and  nich  provides  as  follows: 
"Every  person  wl|jir  as  proprietor,  manager, 
lessee,  employee,  or  aeent  keeps  open  or  con- 
ducts, or  causes  to  be  Kept  open  or  conducted, 
any  barber  shop,  bath  house  and  Imrber  shop, 
barber  shop  of  a  bathing  establishment,  or 
hair-dressing  establishment,  or  any  place  for 
shaying  or  hair  dressing  used  and  conducted 
in  connection  with  any  other  place  of  business 
or  resort,  or  who  engages  at  work  or  labor  as 
a  barber  in  any  such  shop  or  establishment  on 
Sunday,  or  on  a  legal  holiday,  after  the  hour 
of  twelve  o'clock  m.  of  said  day,  is  guiity  of  a 
misdemeanor."  It  is  contended  that  the  sec- 
tion is  in  violation  of  the  following  constitu- 
tional provisions: 

Article  1,  §  1:  "All  men  are  b^  nature  free 
and  independent,  and  have  certain  ioalienable 
rights,  among  which  are  those  of  enjoying  and 
defendinff  life  and  liberty;  scquiriog,  possess- 
ing, and  protecting  property;  and  pursuing 
and  obtaining  safety  and  happiness." 

Article  1,  ^  21:  '*No  spedal  privileges  or 
immunities  shall  ever  be  granted  which  may 
not  be  altered,  revoked,  or  repealed  by  the  leg- 
islature: nor  shall  any  citizen,  or  class  of  citi- 
zens, be  granted  privileges  or  immunities 
which,  upon  the  same  terms,  shall  not  be 
granted  to  all  citizens." 

Article  4»  g  25,  subsecs,  2,  88:    "The  legis- 
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lature  shall  not  pass  local  or  special  laws  in 
any  of  the  following  enumerated  cases,  that  la 
to  say:  Second.  For  the  punishment  of 
crimes  and  misdemeanors."  "In  all  case» 
where  a  general  law  can  be  made  applicable.'* 

In  construing  so-called  "Sunday  Laws,"* 
courts  have  vs^ously  regarded  them,  some 
from  a  religious  view,  others  from  a  secular^ 
and  still  others  from  an  anomalous  commin- 
gling of  both.  In  this  state  they  have  never 
been  upheld  from  a  religious  standpoint 
Under  a  Constitution  which  guarantees  to  all 
equal  liberty  of  religion  and  conscience,  any 
law  which  forbids  an  act  not  in  itself  contra 
bonoe  moree,  because  that  act  is  repugnant  to 
the  beliefs  of  one  religious  sect,  of  necessity 
interferes  with  the  liberty  of  those  who  hold  to 
other  beliefs  or  to  none  at  all.  Liberty  of  con- 
science and  belief  is  preserved  alike  to  the  fol- 
lowers of  Christ,  to  Buddhist,  and  Moham- 
medan, to  all  who  think  that  their  tenets  alone 
are  illumined  by  the  light  of  divine  truth; 
but  it  is  equally  preseryed  to  the  skeptic, 
agnostic,  atheist,  and  infidel,  who  says  in  hia 
heart,  "There  is  no  God."  So  it  has  come  to 
be  the  established  rule  in  this  state  to  view 
and  construe  such  laws  as  civil  and  secular  en- 
actments. Ex  parte  Andrewe,  18  Cal.  678;  Eo^ 
parte  Koeer,  60  Cal.  177.  Thus  construed, 
these  laws,  when  decreed  valid,  are  upheld  as 
a  proper  exercise  of  the  police  power,  as  an 
exercise  of  the  legistative  prerogatiye  to  regu- 
late the  relations,  contracts,  intercourse,  and 
business  of  society  at  large,  and  its  particular 
members  with  respect  to  each  other.  Herein 
it  is  held  that  the  legislature  may  pass  laws  for 
the  preservation  of  health  and  the  promotion 
of  good  morals, — ^propositions  which  are  indis- 
putable. 

Says  Mr.  Justice  Field  in  Ex  parte  Neumian, 
9  Cal.  621:  "Labor  is  a  necessity  imposed  by 
the  condition  of  our  race,  and  to  protect  labor 
is  the  highest  oflBce  of  our  laws."  It  Is  thia 
language  which  respondent  quotes  and  reliea 
upon  in  support  of  the  validity  of  this  penal 
statute.  Upon  the  question  thus  presented  of 
the  proper  limits  of  the  police  power  much 
miebt  be  written,  and  much,  indeed,  will  have* 
to  be  written,  ere  just  bounds  are  set  to  its  ex- 
ercise. But  in  this  case  neither  time  perroita 
nor  necessity  demands  the  consideration.  StiU 
it  may  be  suggested  in  passing  that  our  govern- 
ment was  not  designed  to  be  paternal  in  form. 
We  are  a  self-governing  people,  and  our  just 
pride  is  that  our  laws  are  made  by  us  as  well 
as  for  us.  Every  individual  citizen  is  to  be 
allowed  so  much  liberty  as  may  exist  without 
impairment  of  the  equal  rights  of  his  fellows. 
Our  institutions  are  founded  upon  the  convic- 
tion that  we  are  not  only  capable  of  self-gov- 
ernment as  a  community,  but,  what  is  the 
logical  necessity,  that  we  are  capable,  to  a 

freat  extent,  of  individual  self-government, 
f  this  conviction  shall  prove  ill  founded,  we 
have  built  our  house  upon  sand.  The  spirit 
of  a  system  such  as  ours  is  therefore  at  total 
variance  with  that  which,  more  or  less  veiled,, 
still  shows  in  the  paternalism  of  other  nations. 
It  may  be  injurious  to  health  to  eat  bread  be- 
fore it  ia  twenty -four  hours  old,  yet  it  would 
strike  us  with  surprise  to  see  the  legislature 
making  a  crime  of  the  sale  of  fresh  bread.  We 
look  with  disfavor  upon  such  legislation  as  we 
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do  upon  the  enactment  of  sumptuary  laws. 
We  do  not  eren  punish  a  man  for  his  vices, 
unless  they  be  practiced  openly,  so  as  to  lead 
to  the  spread  of  corruption,  or  to  breaches 
of  the  peace,  or  to  public  scandal.  In  brief, 
we  give  to  the  individual  the  utmost  possible 
amount  of  personal  liberty,  and,  with  that 
guaranteed  him,  he  is  treated  as  a  person  of 
responsible  judgment,  not  as  a  child  in  bis 
nonage,  and  is  left  free  to  work  out  his  destiny 
as  impulse,  education,  training,  heredity,  and 
environment  direct  him.  So,  wbile  the  police 
power  is  one  whose  proper  use  makes  most  po- 
tently for  good,  in  its  undefined  scope  and  in- 
ordinate  exercise  lurks  no  small  danger  to  the 
republic;  for  the  diflSculty  which  is  expe- 
rienced in  defining  its  just  limits  and  bounds 
affords  a  temptation  to  the  legislature  to  en- 
croach upon  the  rights  of  citizens  with  experi* 
mental  laws  none  the  less  dangerous  l>ecause 
well  meant.  We  think  the  act  under  coosid- 
«ration  gives  plain  evidence  of  such  encroach- 
ment. It  is  sought  to  be  upheld  by  the  argu- 
ment that  it  is  a  police  regulation:  that  it  seeks 
to  protect  labor  against  the  oppression  of  cap- 
ital. The  people  have  passed  the  law;  let  not 
the  courts  interfere  with  it.  If  the  people  are 
•dissatisfied,  they  may  amend  or  repeal  it. 

It  is  not  easy  to  see  where  or  how  this  law 
•protects  labor  from  the  unjust  exactions  of 
capital.  A  man's  constitutional  liberty  means 
more  than  his  personal  freedom.  It  means, 
with  many  other  rights,  his  right  freely  to 
labor,  and  to  own  the  fruits  of  his  toil.  It  is  a 
curious  law  for  the  protection  of  labor  which 
punishes  the  laborer  for  working.  Tet  that  is 
precisely  what  this  law  does.  The  laboring 
barber  engaged  in  a  most  respectable,  useful, 
and  cleanly  pursuit,  is  singled  out  from  the 
thousands  of  his  fellows  in  other  employments, 
and  told  that,  willy  nilly,  he  shall  not  worlc 
upon  holidays  aid  Sundays  after  12  o'clock 
noon.  His  wishes  tastes,  or  necessities  are 
not  consulted.  It  he  labors,  he  is  a  criminal. 
Such  protection  to  labor,  carried  a  little  fur- 
ther, would  send  him  from  the  jail  to  the  poor- 
house.  How  comes  it  that  the  legislative  eye 
was  so  keen  to  discern  the  needs  of  the  op- 
pressed barber,  and  yet  was  blind  to  his  toilinff 
orelbren  in  other  vocations?  Steam  car  and 
«treet  car  operatives  toil  through  long  and 
weary  Sunday  hours;  so  do  mill  and  factory 
hands.  There  is  no  Sunday  period  of  rest, 
and  no  protection  for  the  overworked  employees 
of  our  daily  papers.  Do  these  not  need  rest 
and  protection?  The  bare  suggestion  of  these 
^considerations  shows  the  Injustice  and  Inequal- 
ity of  this  law.  In  brief,  whether  or  not  a 
.general  law  to  promote  rest  from  labor  in  all 
business  vocations  may  be  upheld  as  within  the 
•due  exercise  of  the  police  power  as  imposing 
for  its  welfare  a  needed  period  of  repose  upon 
the  whole  community,  a  law  such  as  this  cer- 
tainly cannot.  A  law  is  not  alwavs  general 
because  it  operates  upon  all  within  a  class. 
There  must  be  back  of  that  a  substantial  rea- 
son why  it  is  made  to  operate  only  upon  a  class, 
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and  nut  genemlly  upon  alL  As  was  said  ia 
PasacUna  v.  Stinuon,  91  Cal.  288:  *'The  oon- 
clusion  is  that,  althoi^h  a  law  Is  general  and 
constitutional  when  it  applies  equally  to  all 
persons  embraced  In  a  class  founded  upon 
some  natural  or  Intrinsic  or  constitutional  dis- 
tinction, it  Is  not  general  or  consiituiioaal  if  it 
confers  particular  privileges  or  imposes  pecu- 
liar disabilities  or  burdensome  conditioDS  in 
the  exercise  of  a  common  right,  upon  a  class 
of  persons  arbitrarily  selected  from  the 
general  body  of  those  who  stand  Id  pre- 
cisely the  same  relation  to  the  subject  of 
the  law."  And  in  Darey  v.  Baa  JM, 
104  Cal.  642:  "This  classification,  however, 
must  be  founded  upon  differences  which  are 
either  defined  by  the  Constitution  or  natural, 
and  which  will  suggest  a  reason  which  miirht 
rationally  be  held  to  justify  the  diversity  in 
the  legislation."  In  the  case  of  our  cities  the 
Constitution  itself  decrees  a  classiflcatioo  by 
population,  and  the  differing  exigencies  of 
municipal  government  require  that  laws  oper- 
ating upon  any  class  should  be  held  general; 
otherwise  the  constitutional  scheme  itself  is 
overthrown.  But  in  a  law  such  as  this  no 
reason  has  been  or  can  be  shown  why  the  fol- 
lowers of  one  useful  and  unobjectionable  em- 
ployment should  be  debarred  from  the  right  to 
labor  upon  certain  days,  and  others  in  like 
classes  of  employment  be  not  so  debarred.  If 
it  be  constitutional  to  single  one  such  class, 
and  debar  its  members  from  the  right  to  labor 
on  one  day  in  the  week,  it  would  be  oonstiru- 
tional  to  prohibit  them  from  following  their 
vocation  upon  six  days  of  the  week.  When 
any  one  such  class  is  singled  out  and  put  under 
the  criminal  ban  of  a  law  such  as  this,  the  law 
not  only  is  special,  unjust,  and  unreasonable  In 
its  operation,  but  It  works  an  invasion  of  Indi- 
vidual liberty,— the  liberty  of  free  labor,  which 
it  pretends  to  protect  BSd  parte  Wetierfidd,  55 
Cal.  650,  86  Am.  Rep.  47,  In  no  wise  conflicts 
with  these  views.  There  was  an  additional 
vice  in  that  law.  While  the  classificadon  was 
In  itself  arbitrary,  as  in  this  case,  the  law  did 
not  include  all  who  came  within  the  arbitrary 
classification  thus  made.  It  was  this  ground 
only  which  was  discussed,  and  upon  which  tha 
law  was  overthrown.  Here,  however,  the  des. 
ignated  class  is  based  upon  no  distinction,  and, 
as  is  said  by  Judge  Cooley:  ''Everyone  has  a 
right  to  demand  that  he  be  governed  by  gen- 
eral rules;  and  a  special  statute  that  singles  bis 
case  out  as  one  to  be  regulated  by  a  different 
law  from  that  which  is  applied  in  all  similnr 
cases  would  not  be  legitimate  legislation,  but 
an  arbitrary  mandate,  unrecognized  bj  the 
Uw." 
The  prisoner  i$  dUeharffed, 

We  concur:  Beatty*  Ch.  J.;  Temple,  J  ; 
McFarlaAdy  J. ;  G»roattev  J. ;  HArriaon* 
J. 

Van  Fleet*  J.,  oo&cura  in  the  judgment 
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R.  W.  WIGGINS,  Appt., 

V. 

JiUSCUPIABE  LAND   &  WATER  COM- 

PANY,  Bupt. 


(. 
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A.  In  the  abssnee  of  the  eirldenee  H  will 
be  aflBDmed  tbat  flocUngs  of  fact  by  the  oourt  b»- 
low  were  Buataioed  by  the  evldeDoe  and  oonteio 
all  the  tBots  which  the  evIdeDoe  established. 

A  Tbe  apporttOBment  of  tbo  flow  of  » 
stream  Iqr  peiiode  of  tliiie  rather  than  by  a 
division  of  its  quantity  so  tbat  upper  and  lower 
proprietors  may  eacb  have  the  full  flow  for 
designated  periods  instead  of  a  portion  of  tbe  flow 
all  the  time,  which  equity  may  order  when  the 
absorption  and  evaporation  of  the  water  would 
prevent  any  from  reaobing  the  lower  proprietor 
If  the  flow  was  divided,  may  be  valid  as  to  water 
naed  for  domestic  purposes  as  well  as  that  used 
for  irrigation. 
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APPEAL  by  plaintiff  from  a  JndRineDt  of 
tbe  Superior  Goart  for  San  Bernardino 
Coanty  in  favor  of  defendant  in  an  action  to 
enjoin  defendant  from  interfering  .with  plain- 
tiff's water  supply.     Affirmed, 

Tbe  facts  are  stated  in  the  opinion. 

M€9tT9.  Harris  A  Oreifif  and  Byron 

~  ^tere  for  appellant. 

Mesarg,  W.  P.  Gardiner.  B.  E.  Rowell« 
end  Willie,  Cole,  lb  Craiir,  for  appellee. 

Harrison,  J.,  delivered  the  opinion  of  tbe 
court: 

Tbe  plaintiff  is  the  owner  of  a  rectangular 
tract  of  land,  having  an  area  of  1,000  acres, 
lying  to  the  south  and  west  of  a  larger  tract 
Delonginff  to  tbe  defendant,  the  Muscupiabe 
Xiand  A  Water  Compeny,  and  through  both  of 
these  tracts  of  land  there  flows  a  stream  of 
water  known  by  the  name  of  "Devil  Canyon 
Oeek."  Tbis  stream  baa  iU  source  in  tbe 
mountains  north  of  the  defendant's  tract,  and 
^W8  through  the  canyon  in  a  southerly  direc- 
tion, and  thence  southerly  and  southeasterly, 
through  tbe  defendant's  tract  of  land,  to  the 
north  line  of  tbe  plaintiiTs  tract,  which  it  crosses 
in  a  southeasterly  direction,  and  again  enters 
the  defendant's  tract.  The  length  of  its  course 
through  tbe  defendant's  land  before  it  reaches 
the  plaintiff's  land  is  15,5'iOfeet,  and  its  course 
eoutbeasterly  across  tbe  plaintiff's  land  is  8,200 
teet  in  lenffUi,  when  it  again  enters  tbe  land  of 
tbe  defendant,  through  which  it  flows  for 
18,450  feet.  Of  tbe  lands  of  tbe  plaintiff,  only 
the  northerly  245  acres  are  within  the  water- 
efaed  of  tbis  stream,  and  riparian  thereto.  With 
irrigation  tbis  land  can  oe  made  productive, 
tut  without  irrigation  It  is  dry  and  practically 
iiseless.  The  land  of  the  defendant,  which 
lies  to  the  north  of  the  plaintiff's  land,  adjacent 
to  and  bordering  upon  tbe  stream,  is  rough, 
Tocky,  sandy,  and  worthless,  and  for  the  first 
4,000  feet  south  of  the  place  where  the  stream 
^enters  tbis  land  is  not  susceptible  of  cultivation. 
Below  this  point,  and  at  a  short  distance  to  the 
eastward  of  the  stream,  a  portion  of  tbe  defend- 

No^s.— For  division  of  stream  as  between  riparian 
owners  who  are  on  oppostce  sides,  see  note  to  War- 
«en  V.  Westbrook  Mfi.  Oo.  (Me.)  »  L.  B.  A.  Ii84. 
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ant's  land— about  1,200  acres  in  extent,  lying 
north  of  a  prolongation  of  the  north  line  or  tbe 
plaintiff's  tract— is  within  tbe  watershed  of 
the  stream,  and  if  irrigated  from  tbe  stream, 
may  be  made  productive.  In  July,  ISOl,  the 
defendant  diverted  upon  tbis  land  all  tbe 
waters  of  tbe  stream  above  tbe  plaintiff's 
tract,  and  thereupon  tbe  plaintiff  commenced 
tbe  present  action  for  tbe  damu^es  sustained 
thereby  and  to  enjoin  tbe  defendant  from 
any  further  interference  with  tbe  flow  of 
tbe  stream.  The  cause  was  tried  by  tbe 
court,  which  found,  in  addition  to  the  forego- 
ing facts,  tbe  following:  "(22)  Tbe  most  valu- 
able use  to  which  tbe  water  of  said  stream 
can  be  put  is  tbat  of  irrigation.  The  portion 
tbereof  tbat  would  be  required  for  domestic 
abd  culinary  purposes  and  for  watering  stock 
would  not  perceptibly  diminisb  tbe  volume  of 
water  flowing  in  tbe  stream,  when  there  is  suf- 
ficient therein  to  be  available  for  Irrigation, 
(28)  Tbe  bed  of  said  stream  is  sandy  and  por- 
ous, and  tbe  air  in  tbat  locality  is,  during 
tbe  irrigating  season,  dry  and  hot.  The 
quantity  of  water  usually  flowing  in  tbe  stream 
varies  greatly  in  different  years,  and  in  differ- 
ent seasons  of  tbe  same  year,  and  considerably 
in  different  portions  of  tbe  day,  there  being 
more  flowing  at  night  than  in  the  daytime. 
The  usual  iirigatlog  season  lasts  from  June  1  to 
October  1.  During  the  winter  season,  and 
when  tbe  water  is  not  wanted  for  irrigation, 
there  is  more  water  flowing  therein  than  it 
needed,  or  can  be  used,  by  the  riparian  own- 
ers. After  the  water  enters  tbe  lands  of  tbe 
Muscnpiabe  Land  &  Water  Company,  a  large 
portion  tbereof  is  lost  by  eya]x>ration  and  by 
absorption,  before  it  reaches  the  1,000  acre 
tract  of  said  Wiggins.  Tbe  flow  of  tbe  stream 
also  greatly  diminishes  from  tbe  end  of  the 
rainy  season  until  about  August  15  of  each 
year.  (24)  In  a  season  of  average  rainfall,  when 
there  is  no  diversion  of  the  water  of  said 
stream,  the  usual  flow  of  the  water  therein  at 
tbe  point  where  it  enters  tbe  land  of  said  Mus- 
cupiabe  Land  ic  Water  Company,  and  at  the 
point  where  it  enters  the  land  of  Wigffins, 
computed  in  miners'  inches,  measured  under  e 
4-incb  pressure,  is  as  follows:  'From  July  1  to 
July  15:  At  tbe  north  line  of  said  company's 
land,  150  inches;  at  tbe  north  line  of  Wiggins' 
place,  50  inches.  From  July  16  to  September 
10:  At  the  north  line  of  said  company's  land, 
100  inches;  at  the  north  line  of  Wiggins'  place, 
none.  From  September  10  to  October  1:  At 
tbe  north  line  of  said  conipany's  land,  150 
inches;  at  tbe  north  line  of  Wiggins'  place,  50 
inches.  When  there  is  no  more  than  100  Incbea 
at  the  point  where  said  stream  enters  the  land 
of  said  company,  tbe  same  is  all  taken  up  by 
eTaporation  and  absorption,  so  tbat  none  of  it 
reaches  the  l,000acre  tract  of  said  Wiggins.* 
(25)  Tbe  said  Muscupiabe  Land  &  Water  Com- 
pany has  constructed  and  now  maintains  a  dam 
across  tbe  said  stream,  and  a  ditch  leading 
therefrom  onto  the  land  of  tbe  company  afore- 
said sufficient  in  size  to  carry  all  tbe  waters  of 
said  stream.  When,  during  tbe  irrigatine 
season,  tbe  water  of  said  stream  is  all  diverted 
in  said  ditch  until  the  bed  thereof  below  the 
said  dam  becomes  dry,  and  tbe  water  is  after- 
wards turned  again  down  and  allowed  to  flow 
in  said  stream  uninterrupted,  it  requires  two 
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days'  flow  before  any  of  it  will  reach  the  1,000- 
acre  tract  of  Wi^^gins,  owing  to  the  absorption 
of  water  by  the  creek  bed,  and  the  evaporation 
by  the  heat  and  dryness  of  the  air,  and  the  said 
stream  does  not  attain  its  full  flow  at  the  north 
line  of  WifTgins'  tract  until  about  five  days 
after  it  is  so  returned  to  said  stream.  (26)  If 
the  said  stream  were  divided  by  quantity  at 
the  dam  of  said  company,  and  the  proper  pro- 
portion in  quantity  which  would  be  due 
to  each  of  said  riparian  owners  for  his  reason- 
able use  thereof  was  allowed  to  flow  in  separ- 
ate streams  to  each;  the  amount  allowed  to  said 
Wiggins  would  be  so  small  that  none  of  it 
would  ever  readi  his  land.  (27)  The  amount 
of  water  required  to  irrigate  such  of  the  lands 
of  the  said  companv  and  of  said  Wiggins  as 
is  properly  susceptible  of  irrigation  is  the 
equivalent  of  a  constant  flow  of  1  miner's  inch, 
measured  under  a  4- inch  pressure,  to  each  6 
acres  of  said  land.  (28)  Under  all  the  circum- 
stances and  facts  in  this  case,  a  reasonable  and 
equitable  division  of  said  water  between  the 
Bald  Muscupiabe  Land  &  Water  Company  and 
the  said  Wiggins  would  be  to  allow  U)  the  said 
Wiggins  the  full  flow  of  the  stream,  uninter- 
rupt^  and  continuous,  for  eight  days  out  of 
each  forty  days,  beginning  April  1  of  each 
year,  upon  said  1,000  acre  tract,  and  to  allow 
to  the  said  Muscupiabe  Land  &  Water  Com- 
pany the  full  flow  of  the  stream  during  the 
remaining  portion  of  each  period  of  forty 
days:  provided  that  when  there  are  no  more 
than  100  miners'  inches  of  water,  measured 
under  a  4-inch  pressure,  flowing  in  said 
stream  at  the  point  where  it  enters  the  land  of 
the  said  Muscupiabe  Land  A  Water  Company, 
the  said  company  ^ould  be  allowed  to  divert 
all  the  water  of  said  stream,  and  to  continue 
so  to  divert  the  same  until  there  are  more  than 
100  inches  aforesaid  flowing  at  said  point." 
The  conclusions  of  law,  and  the  Judgment 
thereon,  follow  substantially  the  28tb  finding, 
and  by  the  judgment  the  plaintifi  is  enjoin^ 
from  diverting  the  water  of  the  stream  for  use 
upon  any  portion  of  his  1,000-acre  tract,  except 
the  northerly  245  acres  thereof,  and  the  de 
fendant  is  enjoined  from  diverting  the  waters 
of  the  stream  for  use  anywhere,  except  upon 
its  land  lying  to  the  north  of  a  line  drawn  in 
prolongation  of  the  north  boundary  of  the 
plaintiff's  tract.  From  the  judgment  thus  ren- 
dered the  plaintiff  has  appealed,  bringing  the 
appeal  here  upon  the  judgment  roll  alone, 
without  anv  bill  of  exceptions,  and  urges  in 
support  of  his  appeal  that  the  findings  of  fact 
are  msufflcient  to  sustain  or  justify  the  judg- 
ment. 

One  of  the  ^rounds  for  a  reversal  urged  by 
the  appellant  is  that  the  judgment  fails  to  pro- 
vide for  his  right  to  use  the  waters  of  the 
stream  for  culinary  or  domestic  purposes.  The 
claim  that  this  right  is  denied  by  the  judgment 
is  not  sustained  by  the  record.  The  judgment 
makes  no  limitation  upon  the  use  to  which  the 
water  shall  be  applied  by  either  of  the  parties, 
except  that  it  •shall  not  be  used  upon  land 
which  is  not  riparian  to  the  stream.  The  prin- 
ciple contended  for  bv  the  appellant  is  that  the 
court  had  no  authority  to  render  a  Judgment 
by  which  he  would  be  prevented  from  a  con- 
tinual fiow  of  the  stream  for  these  purposes, 
and,  although  he  has  cited  expressions  from 
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some  opinions  in  support  of  this  conteatfon, 
an  examination  of  the  cases  in  which  ther  oc- 
cur fails  to  sustain  the  principle  invoked  by 
him.  The  opinion  of  Mr.  Justice  Thornton  in 
Stanford  v.  Fat,  71  Gal.  258,  was  not  con- 
curred in  by  any  of  the  other  Justices;  and  io 
Alia  Land  d  W.  Co.  v.  Hancock,  86  ClaL  819. 
it  was  held  that  the  pldotilf  had  no  interest  Id 
the  waters  of  the  stream,  and  consequently  the 
use  to  which  the  water  might  be  applied  by 
either  party  was  not  before  the  court  for  ood- 
sideration.  By  the  common  law  a  distinction 
was  recognized  between  the  right  of  a  riparian 
owner  to  the  ordinary  use  of  the  water  for  sup- 
plying his  natural  wants  for  domestic  uses  and 
for  cattle,  and  the  right  to  its  use  for  bis  arti- 
ficial wants,  such  as  pleasure  ffrounda,  manu- 
facturing, etc.;  and  aJthough,  In  the  exercise 
of  this  right,  the  superior  proprietor  might 
make  any  reasonable  use  of  the  flow  of  the 
stream  for  all  domestic  purposes,  Irreapec^ve 
of  any  diminution  caused  thereby  to  the  in  jury 
of  an  inferior  proprietor,  he  could  not  exercise 
the  right  for  any  extraordinary  use  that  would 
interfere  with  the  rights  of  the  inferior  propri- 
etors, or  interrupt  the  regular  flow  of  the 
stream,  if  thereby  he  interbred  with  its  lawful 
use  by  them.  Miner  y,  Oilmour,  12  Moore,  P.  C. 
C.  156;  Wadaworth  v.  TiUoUon,  15  Conn.  866. 
89  Am.  Dec.  891. 

The  power  of  a  court  of  equity  to  apportion 
the  flow  of  water  in  a  stream  to  the  respective 
riparian  owners  by  periods  of  time,  rather  than 
by  a  division  of  its  Quantity,  so  that  each  may 
have  the  full  flow  of  the  stream  during  sacb 
designated  periods,  instrad  of  a  portion  of  the 
flow  during  all  the  time,  when  the  circum- 
stances are  such  that  a  division  in  this  manner 
would  better  conserve  the  rights  of  all  the  ri- 
parian owners,  was  fully  considered  and  estate 
lisbed  in  Barrts  v.  Uarri$on,  98  Gal.  676. 
It  was  said  in  that  case:  "According  to  the 
common-law  doctrine  of  riparian  ownership 
as  generally  declared  in  England  and  in  most 
American  states,  upon  the  facts  in  the  case  at 
bar  the  plaintiffs  would  be  entitled  to  have  the 
waters  of  the  Harrison  canyon  continue  to 
flow  to  and  upon  their  land  as  they  were  nat- 
urally accustomed  to  flow,  without  an^  sul^ 
stantial  deterioration  in  quality  or  diminution 
io  quantity.  But  in  some  of  the  weatem  and 
southwestern  states  and  teiritoriea,  where  the 
year  is  divided  into  one  wet  and  one  dry  sea- 
son, and  irrigation  is  necessary  to  successful 
cultivation  of  the  soil,  the  doctrine  of  riparian 
ownerf^bip  has  by  Judicial  decision  been  modi- 
fied, or  rather  enlarged,  so  as  to  include  the 
reasonable  use  of  natural  water  for  irrigating 
the  riparian  land,  although  such  use  may  ap- 
preciably diminish  the  flow  down  to  the  lower 
riparian  proprietor.  And  this  must  be  taken 
to  be  the  established  rule  in  California,— at 
least  where  irrigation  is  thus  necessary."  In 
an  arid  country,  water  for  irrigation  may  be- 
come a  natural  want  of  man,  as  exigent  as 
when  needed  for  domestic  purposes,  since 
without  it  vegetation  would  cease,  and  the 
sources  of  life  be  indirectly  destroyed.  Brang 
V.  MerrivccatTier.At  III  496,  88  Am.  Dec.  106. 
When,  as  in  the  present  case,  a  stream,  instead 
of  increasini^  as  it  goes  towards  tiie  sea,  con- 
stantly diminishes,  until  it  finally  disappears, 
or  ceases  to  have  any  appreciable  volume,  it  ia 
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Tery  evidPDt  that  its  beDeficial  use  can  be  re^r- 
ulated  better  by  periods  of  time,  rather  than 
by  a  division  of  its  quantity.  A  perpetual  use 
of  the  water  by  all  of  the  proprietors  would 
be  impracticable,  for  the  reason  that  a  perpet- 
ual use  by  the  upper  proprietor  would,  during 
a  large  portion  of  the  year,  entirely  deprive 
the  lower  proprietor  of  any  flow,  and  a  Just 
protection  of  the  rights  of  both  is  best  efifected 
by  its  division  in  periods  of  time.  In  Harris 
▼.  Harrison  the  plaintiff  claimed  in  his  com- 
plaint the  right  to  divert  the  waters  of  the 
stream  for  domestic  uses  as  well  as  irrigation, 
but  the  power  of  the  court  to  apportion  the 
water  for  purposes  of  irri{:ation  was  the  point 
chiefly  presented  and  considered  in  the  opinion 
of  the  court  The  same  principles,  however, 
which  authorize  an  apportionment  of  the  flow 
by  periods  of  time,  for  purposes  of  irr]fl;ation, 
justify  such  apportionment  for  domestic  uses. 
The  use  to  which  different  proprietors  may 
apply  the  waters  of  the  stream  which  flows 
through  their  lands  is  not  the  foundation  of 
their  right  to  the  flow  of  the  stream,  nor  is  the 
owner's  right  to  the  flow  of  the  stream  gov- 
erned by  the  uses  to  which  the  water  may  be 
applied,  but  it  is  a  richt  annexed  to  the  land, 
and  a  part  thereof,  and  is  an  inherent  element 
of  the  property  which  he  has  in  the  land  itself. 
This  right  in  each  proprietor  is,  however,  rel- 
ative to  the  rights  of  the  other  riparian  pro- 
prietors, and  is  to  be  exercised  with  proper  re- 
gard to  those  rights. 

The  evidence  before  the  superior  court  has 
not  been  brought  before  us,  and  we  must  as- 
aome,  not  only  that  the  findings  of  fact  made 
by  that  court  were  sustained  by  the  evidence, 
bat  also  that  the  findings  which  were  made 
contain  all  the  facts  which  the  evidence  before 
the  court  authorized  it  to  make.  As  the  ap- 
pellant must  show  that  the  court  below  has 
committed  error,  it  was  incumbent  upon  him, 
if  he  would  controvert  the  correctness  of  its 
judgment  by  reason  of  its  failure  to  make  suit- 
able provision  for  his  domestic  needs,  to  show 
that  he  offered  evidence  upon  this  issue,  and 
that  the  court  failed  to  give  due  consideration 
to  this  evidence.  By  invoking  the  aid  of 
a  court  of  equity  to  protect  him  in  his 
rights,  he  binds  himself  to  recognize  and  ob- 
serve the  rights  which  the  court  may  determine 
are  held  by  others  in  the  same  subject-matter; 
and,  if  he  would  question  the  judgment  of  the 
court  upon  these  relative  rights,  he  must  show 
that  he  presented  to  the  court  evidence  of  the 
rights  which  he  claims  the  court  has  failed  to 
protect.  Not  only  does  the  record  fail  to  dis- 
close that  any  evidence  was  offered  by  the 
appellant  tending  to  show  that  he  reauires  any 
water  for  domestic  uses,  but  the  finding  of  the 
court  that  his  tract  of  land,  without  irrigation, 
is  dry  and  practicaUy  useless,  tends  to  destroy 
his  claim  for  such  uses.  In  the  absence  of  the 
evidence,  we  must  hold  that,  in  its  allotment 
of  the  amount  of  water  to  be  given  to  each 
party,  the  court  took  into  consideration  all  of 
the  uses  for  which  it  was  shown  that  the  water 
was  available, — domestic  uses  as  well  as  irri- 
gation; that  it  considered  the  rights  of  the 
respective  claimants,  as  well  in  view  of  the 
purposes  for  which  the  water  was  required,  as 
of  the  amount  of  water  available  for  such  pur- 
poses. The  finding  of  the  court  that  the  only 
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way  to  provide  for  a  reasonable  use  of  the 
water  is  to  divide  its  fiow  by  periods  of  time, 
as  well  as  its  finding  of  the  specific  periods 
which,  "under  all  the  circumstances  and  facta 
in  this  case,"  would  be  a  reasonable  and  equi- 
table division  of  the  water,  must  be  held  to  be 
justified  by  the  evidence,  and  to  provide  for  all 
the  uses  to  which  either  proprietor  is  entitled 
to  apply  the  water.  It  cannot  be  said,  as  a 
matter  of  law,  that  the  inferior  proprietor  has 
a  necessity  for  a  continuous  flow  for  domestic 
purposes,  any  more  than  for  purposes  of  irriga- 
tion. In  either  case  be  is  entitled  to  only  a 
reasonable  use.  and  what  is  a  reasonable  use  is 
a  question  of  fact,  depending  upon  all  the  cir- 
cumstances appearing  in  each  case.  If  neither 
of  the  proprietors  has  any  use  for  the  water 
other  than  for  domestic  purposes,  a  court  would 
naturally  fix  the  length  of  the  periods  during 
which  each  should  be  entitled  to  the  flow,  as 
well  as  the  frequency  of  their  recurrence, 
different  from  what  it  would  if  the  waters  of 
the  stream  were  used  for  irrigation;  but,  when- 
ever it  should  appear  from  the  circumstances 
of  the  case  that  the  only  method  by  which 
either  proprietor  could  have  a  reasonable  use 
of  the  stream  would  be  to  allow  to  each  its 
full  flow  for  a  reasonable  time,  the  onlv  equi- 
table adjustment  of  their  rights  would  be  to 
thus  apportion  the  flow.  Whether  this  appor- 
tionment should  be  for  alternate  weeks,  or 
alternate  days,  or  for  a  specific  portion  of  each 
day,  must  be  determined  by  the  facts  of  each 
case,  and  in  the  absence  of  the  evidence  of  these 
facts  the  action  of  the  trial  court  must  be  held 
to  be  correct. 

The  record  does  not  disclose  the  amount  of 
water  flowing  in  the  stream  at  any  other  dates 
than  between  the  let  of  July  and  the  1st  of 
October,  or  that  there  is  at  any  time  a  flow 
of  more  than  150  inches  at  the  point  where  it 
enters  the  land  of  the  defendant;  and,  although 
it  may  be  assumed  that  the  loss  by  absorption 
and  evaporation  is  greater  during  the  summer 
than  in  the  winter,  the  only  flnding  upon  this 
point  is  that,  when  there  is  no  more  than  100 
inches  at  the  point  where  the  stream  enters  the 
land  of  the  defendant,  the  same  is  all  taken  up 
by  evaporation  and  absorption,  so  that  none  of 
it  reaches  the  1,000-acre  tract  of  the  plaintiff, 
and  that  in  a  season  of  average  rainfall  this  is 
the  actual  loss  between  July  1  and  October  1. 
The  loss  by  absorption  and  evaporation  is  so 
great  that  without  any  consumption  by  the 
defendant  for  any  purposes,  only  60  inches 
would  reach  the  land  of  the  plaintiff  at  any 
portion  of  this  period.  How  much  of  this  50 
inches  is  consumed  or  required  by  the  defend- 
ant for  domestic  purposes  or  natural  wants  is 
not  shown,  but  it  is  consistent  with  the  find- 
ings of  the  court  to  assume  that  it  appeared 
from  the  evidence  before  it  that  the  necessities 
of  the  superior  proprietor  for  domestic  uses 
were  such  that,  by  giving  him  the  right  to  a 
continuous  flow,  none  of  the  water  would  reach 
the  land  of  the  plaintiff  during  the  irrigating 
season.  It  is  very  evident  from  the  record  that 
the  cause  was  tried  with  reference  to  the  rights 
of  the  respective  parties  to  the  water  for  pur- 
poses of  irrigation,  and  that  the  right  to  -the 
water  for  domestic  purposes  was  not  consid- 
ered an  issue  in  the  case,  or  made  a  subject  of 
con troversy  at  the  trial.    Although ,  in  his  com- 
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Slaint,  the  plaintiff  alleged,  in  general  terms, 
is  right  to  the  waters  of  the  stream  *'for  the 
Irrigation  of  said  land,  and  for  culinary  and 
domestic  purposes/'  his  specific  allegations  that 
during  the  irrigating  season  "  no  more  water 
reaches  his  land  than  is  required  for  irrigating 
the  cultivated  x>ortion  thereof,"  and  that  he 
has  no  other  source  of  irrigating  the  cultivated 
portion  of  his  tract  than  from  the  waters  of 
the  stream,  and  the  further  allegation  that  the 
damage  which  would  be  sustained  by  him  in 
consequence  of  a  diversion  of  the  waters  by  the 
defenaant,  and  for  which  he  sought  the  aid  of 
the  court,  was  the  destruction  of  the  fruit  trees 
and  Tines  and  alfalfa  growing  on  the  land, 
justify  the  conclusion  that  the  right  to  divert 
the  waters  for  irrigation  was  the  only  issue 
presented  to  the  court.  The  finding  of  the 
court  that  the  most  valuable  use  to  which  the 
waters  of  the  stream  can  be  put  is  that  of  irri- 
gation, and  its  further  finding  that  when  there 
IS  suflSdent  water  in  the  stream  to  be  available 
for  irrigation  the  portion  that  would  be  required 
for  domestic  and  culinary  purposes  would  not 
perceptibly  diminish  its  value,  corroborate  this 
conclusion. 

It  is  further  contended  by  the  appellant  that, 
inasmuch  as  the  court  finds  that  he  has  culti- 
vated 86  acres  of  his  irrigable  land,  and  that 
the  respondent  has  cultivated  only  18  acres  of 
its  irrigable  land,  and,  as  it  does  not  appear 
that  the  respondent  intends  in  the  future  to 
irrigate  or  cultivate  any  neater  area,  the  Judg- 
ment should  not  have  given  the  defendant  the 
use  of  the  greater  portion  of  the  water.  The 
right  of  a  riparian  owner  to  the  use  of  the 
water  is  not,  however,  measured  by  the  amount 
which  he  actually  uses,  and  it  Is  not  to  be 
assumed  that  the  same  amount  of  land  will 
be  cultivated  in  every  succeeding  year.  The 
amount  of  irrigable  land  belonging  to  each 
party,  rather  than  the  amount  of  land  already 
under  cultivation,  would  be  properlv  made  a 
controlling  element  in  adjusting  their  respect- 
ive rights  to  the  flow  of  the  stream;  otherwise 
a  readjustment  would  be  necessaiy  whenever 
either  party  should  cultivate  a  greater  or  less 
area.  The  finding  of  the  court  that  "  the  only 
method  by  which  the  plaintiff  can  be  given  the 
reasonable  use  of  said  stream  is  to  divide 
the  flow  of  the  stream  by  time,  and  allow  him 
full  flow  of  the  stream  during  such  time  as 
may  be  reasonable,"  furnishes  the  principle 
upon  which  this  portion  of  the  Judgment  rests; 
and  the  further  finding  that  "  the  amount  of 
water  required  to  irrigate  such  lands  of  the 
defendant  and  of  the  plaintiff  as  are  properly 
susceptible  of  irrigation  is  the  equivalent  of  a 
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constant  flow  of  1  miner's  inch,  measoied 
under  a  4-inch  pressure,  to  each  5  acres 
of  said  land,"  gives  the  basis  for  the  applica- 
tion of  the  principle  in  behalf  of  the  respective 
parties.  The  Judgment  protects  tlie  plaintiff 
against  anv  waste  or  unnecessary  diversion  by 
the  defendant  in  case  it  shall  not  cultivate  to 
land,  or  only  a  small  portion  thereof,  by  ilie- 
provision  that,  when  it  shall  not  actually  use- 
all  or  any  portion  of  said  waters  upon  Its  irTi> 
gable  land,  the  plaintiff  shall  be  entitled  to  use- 
Uie  same. 

The  appellant  also  objects  to  that  portion  of 
the  Judgment  which  provides  that  the  defend- 
ant may  provide  means  for  carrying  io  the 
north  line  of  the  plaintiff's  land,  without 
diminution,  all  of  the  waters  of  the  stream  ii» 
excess  of  100  inches  which  shall  at  any  time 
be  flowing  at  the  point  where  the  stream 
enters  theland  of  the  defendant,  and  that,  if  it 
shall  elect  to  do  so,  it  shall  have  the  right,  at 
any  of  the  times  durine  which  the  plaintiff  is 
by  the  Judgment  entiUed  to  the  use  of  the 
waters  of  the  stream,  to  deliver  said  excess  to 
the  plaintiff  at  the  northerly  line  of  his  tract* 
and  that,  if  it  shall  so  deliver  said  excess  to  the 
plaintiff  durine  the  time  it  shall  make  such 
delivery,  it  shall  have  the  rieht  to  appropriate 
to  its  own  use  the  said  100  inches.  This  pro- 
vision in  the  Judgment  is  based  upon  the  flnd> 
ins  that  100  inches  of  the  water  of  the  stream 
is  lost  by  absorption  and  evaporation  between 
the  time  that  the  stream  enters  the  land  of  tbe 
defendant  and  before  it  reaches  that  of  the 
plaintiff,  and  accords  with  the  simplest  prin- 
ciples of  equity  in  the  adjustment  of  the 
respective  rights  to  the  waters  of  the  stream. 
The  plaintiff  could  under  no  circumstances  be 
entitled  to  the  use  of  more  water  than  would 
reach  his  land  by  the  natural  flow  of  the 
stream,  and,  if  he  receives  this  flow  upon  his 
land,  it  is  immaterial  to  him  whether  it  Is 
received  by  means  of  the  natural  course  of  the 
stream,  or  by  artificial  means.  On  the  other 
hand,  if  the  defendant  is  enabled  by  artificial 
means  to  give  to  the  plaintiff  all  of  the  water 
he  is  entitled  to  receive,  no  reason  can  be 
assigned  why  it  should  not  be  permitted  to 
divert  from  the  stream,  where  it  enters  its 
land,  and  preserve  and  utilize,  the  100  inches, 
which  would  otherwise  be  lost  by  absorptiou 
and  evaporation. 

I7te  judgment  U  affinrnei. 

We  concur :    MeFarland,  J. ;  Oaroutie* 
J.;   VaA   Fleet.  J.;   Temple*  J.; 


180QL 


Kboxbb  ▼.  Fridat. 


671 


WASHINGTON   BUPKBMB  COURT. 


Ylctor  E.  EROMER  et  al.,  ApptM., 

t, 

Frank     P.    FRmAY   et  al,   BespU.,    and 
.SYERBTT  LAND  CO.,  Interyener,  Bup*> 

00  Wash.  asL) 

!•  ThAt  persona  had  not  been  pvBwU 
onaly  ouuried  to  not  ooncluaivelj  shown  by 
their  procurioa  the  performance  ot  a  marriage 
oeiemony  between  them. 

8*  A  finding  of  eommnntty  rlghta  in  real 
oatatOi  unappealed  from,  whether  of  fact  or  of 
iawvbyaoourt  havlna  Jurltdlctlon  and  all  the 
parties  before  It,  although  erroneous.  Is  the  law 
of  the  case  and  ooncluslire  upon  the  portiee. 

8*  Jnriadletlon  to  order  »  partition  anle 
of  eomm.nnity  property  to  not  defeated  by 
the  fact  tiiat  the  husband  by  will  directs  the 
property  to  be  retalDed  until  hto  children  reach 
majority,  since  hto  will  cannot  allfeot  hto  wife*s 
right  to  her  half  of  the  property. 

4.   A  partition  sale  eannot  be  attacked 

otherwise  than  by  appeal  because  the  notice  of 
sale  was  published  before  the  decree  was  actually 
signed,  if  the  order  was  made  prior  to  the  pub- 
Uoatlon. 

6«  Ckuudlana  of  minora*  and  their  a^ 
tomeTS  of  reeord  in  a  partition  anlt* 
may  riirhtftdlj  admit  that  the  property 
was  community  property  If  that  fact  has  been 


determined  by  a  court  having  Jurisdiction  of  the 
parties  and  subject-matter  in  a  prior  proceeding 
which  remains  unappealed  from,  eyen  if  the  find- 
ing was  erroneous. 

6*  The  qneetioa  of  title  to  real  estate  may 
be  tried  in  a  partition  prooeeding  under  the 
Washington  Code. 

7*  Faeta  anllieient  to '  giwe  Jnriadietioa 

of  a  partition  prooeeding  and  suit  to  try  title  are 
shown  by  allegationii  of  the  extent  of  plalntiir% 
tttle,  of  defendant's  title  as  plaintiff  understands 
It,  and  that  plaintiff  and  defendant  are  tenants  in 
common. 

8«  Minorpartowneraof  eommonprop> 
erty  properly  represented  m  a  partition  suit 
may  be  effectually  bound  by  a  decree  of  sale  for 
partition  under  the  Washington  Code. 

9*  A  patent  for  homeatead  land  will  not 
relate  baek  to  the  time  of  making  final  proof 
so  as  to  out  out  tbe  rights  of  a  woman  under  a 
marriage  ceremony  performed  between  the  two 
dates,  where  long  prior  to  final  proof  she  haa 
been  Hying  with  the  claimant  as  hto  wife. 

10*  lAnd  obtained  under  a  hoaMatead 
elaim  to  in  effeot  taken  by  purchase  within  the 
Intent  of  the  Washington  community  property 
laws,  so  that  the  wife  has  community  rlghta 
therein. 

(SlOes,  X,  dfasenta) 

*      (January  14,  IMS.) 


Nora— ^dmisstons  and  loofoershy  fUhuiahain 

aeUoni, 
L  ByrepruentaUvt^cfinfanU, 

a.  By  pleodftua. 

b.  By  connnt  dtenn* 
a  ByaarumenU, 

<L  J^on|i«fofia 
n.  Byavvtaranu, 

a.  Byalinrnen. 

b.  By  guardian adUttm 

c.  By  ouardiaff . 

d.  BycurcAorad'hoo* 
in.  Bvfrtwtect. 

rv.  By  eaceeuton  and  adminiatraton, 
V.  By  curator  ad  hoc 

▼L  By  reprewntatives  of  idiots  and  hifUitCes. 
▼IL  Bycon/Msiono/iudcrment. 


The  case  of  Kboicsb  y.  Tan>AY  holds  that  a 
guardian  for  infanta  in  a  partition  suit  might  ad- 
mit that  the  property  was  oommunity  property  and 
bind  the  infants,  where  such  admissions  were  made 
in  good  faith  and  in  no  wise  oontrayened  the  facts 
as  they  eztoted.  The  fact  that  tbe  property  was 
oommnnity  property  had  been  determined  by  a 
court  haying  Jurisdiction  of  the  parties  and  subject- 
matter  in  the  prior  proceeding,  wbioh  was  unap- 
pealed from.  It  was  said  that  it  would  make  no 
difference  whether  It  was  an  erroneous  finding  of 
fact  or  of  law.  Wash.  Code  Proa  1881, 1 686,  pro- 
ylded  that  a  guardian  of  an  Infant  might  oonsent 
to  a  partition  without  a  suit.  Section  600  proyided 
for  the  sale  of  infant's  land  on  partition,  and  1 661 
proyided  that  the  confirmation  should  conclude 
all  parties  to  the  suit.  The  present  suit  was  one  to 
yaoate  and  set  aside  a  decree  of  sale  and  deed  In 
partition,  and  such  decree  was  held  to  be  res 
/icdieota.  (As  to  the  power  of  guardians,  Wash. 
Code  Proa  1881. 1 416  (S8b8),  proyided  that  a  Judg- 
ment might  be  entered  on  oonf  estion  by  the  guard- 
ian In  the  case  of  a  minor  if  a  guardian  for  the  ac- 
tion had  been  appointed,  but  thto  section  was  not 
referred  to  in  tbe  opinion.) 
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The  decision  of  Kaomat  y.  FHidat,  while  ap- 
parentiy  exceptional,  may  be  reoonoiled  with  other 
cases  by  tbe  fact  that  the  interests  of  the  Infanta 
were  declared  not  to  haye  been  prejudiced  by  the 
admtosions. 

L  By  repre$€nlatine»  of  infantt, 
a.  By  pleadingB, 

The  general  rule  almost  without  exception  ia 
that  the  representatiye  of  an  infant  has  not  the 
power  to  bind  the  minor  by  admissions  In  hto  plead- 
ings. The  exceptional  cases  are  under  sUtutes,  as 
In  Missouri  and  Oregon.  In  the  latter  state  the 
statute  to  similar  to  that  of  Washington,  as  in 
Kbomxb  y.  Fbzdat. 

Bo,  a  guardian  ad  lUem  has  not  the  power  In  a 
suit  to  prejudice  the  Interests  of  the  infant.  In  the 
pleadings,  by  admitting  the  execution  or  considera- 
tion ot  notes  in  a  suit  to  enforce  a  yendor*s  Ilea 
against  land  purchased  by  hto  anoeator.  Matthewa 
y.  Dowllng,  64  Ala.  fOSL 

By  admitting  in  a  suit  for  dlyoroe  that  the  Infant 
defendant  bad  defrauded  the  plaintiff  by  the  mar- 
riage.   Cooper  y.  Mayhew,  40  Mich.  688. 

By  admissions  In  a  suit  to  subject  land  held  by 
the  infant  to  a  Judgment  against  hto  father,  and  a 
decree  without  sufficient  proof  In  such  a  case  to  er- 
roneous.   Oocbran  y.  McDowell,  15  IlL  10. 

By  an  answer  consenting  away  the  rights  of  In- 
fants and  their  Inheritance,  and  such  answer  can- 
not be  used  against  the  Infant.  Balngerfleld  y» 
Smith.  88  Va.8L 

By  an  answer  in  a  partition  suit  admitting  away 
the  rights  of  the  infants.  Waterman  y.  Lawrence* 
10  OaL  no,  78  Am.  Dea  fOSL 

By  admitting  anything  to  sustain  an  action 
against  an  infant;  but  he  may  accept  short  notice 
of  trial,  as  N.  Y.  Code  Ciy.  Proc.  1 1218,  requiring 
twenty  days  to  elapse  between  the  appointment  of 
a  guardian  and  the  entry  of  the  Judgment,  does  not 
apply  where  Judgment  to  not  taken  by  default.. 
Newlns  y.  Baird,  10  Hun,  801 

By  Joining  with  other  defendants  in  an  answer 
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APPEAL  by  plaiQtifPs  from  a  judgment  of 
the  Superior  Court  for  Snohomish  County 
dismissing  the  complaint  in  an  action  brought 
(o  set  aside  a  judicial  sale  of  certain  real  estate. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Andrew  F.  Bnrleiffh,  Ronald 
A  Pilea»  and  Llohtenber^»  Shepard.  A 
Ijyon*  for  appellants: 

The  infant  appellants  by  this  suit  directly, 
not  collaterally,  attack  the  partition  decree  in 
the  court  that  rendered  it 

12  Am.  &£ng.  Enc.  Law.  p.  147  J;  Ear- 
man  v.  Mbars^  113  Ind.  221;  I)adp  ▼.  Brmon^  76 
Iowa,  528;  Dumestre^s  Sueeessian,  40  La.  Ann. 
C71;  Peojie  y.  AfuUan,  65  Cal.  896;  Hanson  r, 
Sanson  (Cal.)  20  Pac.  786;  Great  West  Min. 
Oo,  V.  Woodman  of  Alston  Min.  Co.  12  Colo.  46. 

The  infant  plafntifP,  Victor  E.  Eromer,  is  the 
owner  of  the  land  in  fee  and  in  severalty,  sub- 
iect  to  a  trust.  He  holds  it  by  purchase,  not 
by  descent.  His  estate  and  title  thereto  vested 
In  him  under  the  will  of  his  father  and  the  de- 
crees of  the  probate  court 

The  infant's  rights  are  those  of  a  purchaser 
— not  of  an  heir.  As  he  holds  the  land  under 
«  will,  it  is  a  deed  and  conveyance. 

2  Bl.  Com.  •201.  241,  287,  872.  878;  1  War- 
Telle,  Vendors,  §  8;  4  Kent,  Com.  18th  ed.  574, 
*50l.  402.  ♦878. 

The  decree  of  the  probate  court,  September, 
1885,  admitting  the  will  to  probate,  and  re- 
corded in  the  auditor's  ofQce  as  required  by 


$  1859.  Code  1881,  makes  the  wfll  itaelf  a  dis- 
position of  the  interest  and  estate,  and  the 
probate  of  tbe  will  vests  the  title  in  him. 

Brown.  Jur.  §  59a,  p.  169;  Black.  Jadcm. 
ag  685,  686.  688;  Lffon  y.  Oleason,  40  Minn. 
484;  Bleidorn  y.  Pilot  Mountain  Goal  S  M.  Co. 
89  Tenn.  166;  CUns  y.  Ptummer,  85  Mich.  550; 
Boaeh  Y.  Martin,*!  Harr.  (Del.)  548.  27  Am. 
Dec.  746;  Dublin  y.  Ckadbourn,  16  Mass.  442; 
Woodruffs.  Taylor,  20  Vt  65;  Windsor  ▼.  Mc- 
Veigh, 98  U.  S.  279,  28  L.  ed.  916;  Gaines  v. 
Nets  Orleans,  78 IJ.  8.  6  Wall.  642, 18  L.ed.  960; 
Tarver  y.  Tarver,  84  U.  S.  9  Pet.  174. 
9  L.  ed.  91;  Bent  y.  Thompson.  188  U.  a 
114,  84  L.  ed.  902;  Hanford  y.  Daties,  1  WadL 
480:  BaUh  y.  Smith,  4  Wash.  497;  Lawrence 
y.  mlingham  Bay  A  B.  O.  B.  Go.  Id.  664; 
Dunn  y.  Peterson,  Id.  170;  Newport  y.  Newport, 
5  Wash.  114. 

In  the  nature  of  proceedings  in  rem  are  the 
decree  probating  the  will  and  the  decree  of 
distribution. 

1  Oreenl.  Ev.  14th  ed.  §§  548,  550:  Black. 
Judgm.  §g  685, 686,  688;  Brown.  Jar.  ^  58; 
Bxton  y.  Zule,  14  N.  J.  £q.  509;  Kearney  y. 
Kearney,  72  Cal  591;  Woodruff  y.  TayUr, 
supra. 

Mrs.  Eromer  and  all  claiming  under  her  are 
bound  by  each  of  these  decrees,  not  haying 
either  contested  within  one  yeartheyalidity  or 
the  will  or  appealed  from  the  decrees. 

Code  1881, 1^  1860-1865, 1678,  1679. 

Each  of   these  decrees,  though  errooeous. 


whfcsh  makes  Improper  admtalonB.  Wood  y. 
Truaz,  80  Mtch.  tt38. 

By  admissions  in  an  answer  In  a  salt  to  set  aside 
«  patent  to  the  anoeetor  of  the4nfants,  as  Mansf. 
<Ark.)  Dlff.  14867,  proyides  that  no  Judgment  can  be 
tendered  against  an  infant  until  after  a  defense  by 
a  guardian,  and  I  60tt  proyides  that  it  shall  be 
the  duty  of  a  guardian  of  an  infant  to  file  an 
answer  denying  tbe  material  allegations  of  the 
complaint  prejudicial  to  such  defendant.  Driyer 
y.  Bvans,  47  Ark.  297. 

By  his  concessions,  as  Gantt*s  (Ark.)  Big.  1 4678, 
provides  tbat  he  sbail  deny  every  material  allega- 
tion prejudicial  to  tbe  infant.  Pillow  v.  SenteUe,  80 
Ark.  81. 

By  adopting  an  answer  made  hy  tbe  lnfant*8 
ancestor  while  liying,  wbicb  does  not  put  in  issue 
«rery  material  fact,  as  Gantt*8  (Ark.)  Dig.  II 4578, 
4606,  proyided  that  the  guardian  oA  litem  can  admit 
nothing  in  his  answer,  tbe  burden  of  proof  of 
which  would  otherwise  be  on  the  plalntilT  or  com- 
plainant. He  mutt  put  in  issue  every  material 
fact    Evans  y.  Davles,  80  Ark.  236. 

8o,  a  guardian  cannot  prejudice  the  interests  of 
liis  ward  by  adopting  an  answer  filed  by  an  admin- 
istrator de  honin  non^  denying  notbmg  of  his  own 
motion.  A  guardian  of  an  infant  should  put  in 
Issue  and  require  proof  of  every  material  allega- 
tion of  a  complaint  prejudicial  to  the  infant, 
whether  it  be  true  or  not.  He  can  make  no  con- 
cession on  his  own  knowledge.  Pinchbeck  y. 
dra  ves,  42  Ark.  22& 

Nor  can  he  do  so  by  an  answer  admitting  a  parol 
contract  for  a  conveyance  of  land  to  have  been 
made  by  the  ancestor.  Or  by  an  agreement  of  his 
eolidtor  that  the  case  may  be  heard  on  bill  and  an- 
cwer.    Prutxman  y.  Pitesell.  8  Harr.  ft  J.  77. 

The  eifect  of  admissions  is  controlled  by  the  same 
principles  ns  the  power  to  admit,  and  the  minor  Is 
not  bound  by  admlmions  in  pleadings  made  by  his 
representative,  which  are  prejudicial  to  the  inter- 
ests of  the  Infant. 

Bo,  a  guardian  ad  Wtem  did  not  bmd  the  infant 
8)1  L.  R.  ▲. 


where  the  answer  alfected  the  Infant's  righta  by 
admitting  the  truth  of  the  charges  made  In  tiie  bUl. 
McGlay  y.  Norrls,  0  Ul.  870;  James  v.  James.  4 Paige, 
116;  Grain  v.  Parker,  1  Ind.  874;  Taylor  y.  Parker, 
Smith  (Ind.)  2S6:  Thayer  v.  Lane,  Walk.  <%.  (Iflch.) 
200;  Reavls  v.  Flelden,  18  IU.  77;  Stlnson  y.  Picker- 
ing, 70  Me.  278;  Hough  y.  Ganby,  8  Blaokf.  SOU 
Thompson  v.  Doe,  Hare,  Id.  886;  Bough  y.  Doyle, 
Id.  800. 

And  where  the  answer  was  ^hat  he  admits  tbe 
aUegations  of  oomplainants*  bill  so  far  aahe  knows, 
but  that  he  knows  nothing  of  his  own  knowledge.^ 
as  this  did  not  entitle  complainant  to  a  decree 
against  the  infant  without  proof.  JngersoU  t. 
Ingersoll,42Miss.l66. 

And  where  the  answer  denied  generally  wonAk  of 
the  allegations  as  it  might  be  important  to  contro- 
vert, and  submitted  the  rights  of  the  minor  to  tiie 
court,  as  this  amounted  to  no  answer  at  an  and 
was  useless.  The  guardian  ad  IXUm  mnat  make  a 
full  defense,  without  regard  to  the  truth  of  the 
denials,  as  to  anything  which  may  be  prejudloial  to 
the  minor.    Varner  y.  Bice,  44  Ark.  SSBL 

And  where  tbe  answer  admitted  tlie  exlstenee  of 
a  debt  of  the  ancestor,  no  personalty,  and  that  a 
sale  previously  made  to  pay  debts  was  a  Judioioas 
one,  and  ratified  it.  Grabtree  v.  Ntblett,  11  Humph. 
488. 

And  where  the  answer  admitted  that  tbe  iafsnt*s 
ancestor  owed  a  debt  In  controversy.  Such  an- 
swer cannot  be  read  in  evidence  for  any  purpose. 
Bank  of  Alexandria  y.  Patton,  1  Rob.  (Ya.)  480. 

And  where  the  answer  made  admlsBions  prejndl* 
dai  to  the  Interests  of  the  infants.  The  case  mutt 
be  referred  to  the  master  for  proof.  Baton  y.  Tlll- 
inghast,  4  B.  1. 878. 

And  where  the  answer  admitted  tliat  the  assets 
of  an  estate  were  insul&clent  to  pay  the  debts,  and 
that  the  debts  were  due.  Sadsfaotory  proof  shonkl 
have  been  required  to  prove  them  facts  bedtore  di- 
recting a  sale  of  land  to  pay  debts,  where  the  in- 
fants were  interested.  Bank  of  United  States  y. 
Bitohie.  88  U.  8. 8  Pet.  128, 8  L.  ed.  80QL 
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tbougb  wrong,  aye,  though  procured  hy  fraud, 
^uiUI  reversed  by  the  prouate  court  itself,  or  an 
iSppellate  court  on  a  direct  appeal  from  or  con- 
test of  such  decree,  as  provided  for  by  statute, 
is  binding  and  conclusive  on  Mrs.  Kromer. 

Be  OarraucTs  estate,  86Ca1.  277;  Freeman  y. 
Bahm,  68  Cal.  Ill;  Woodruff.  TayUyr,  Wind- 
-m^r  V.  MeVeiffh,  Oainee  ▼.  Neto  Orleatu,  Tarwr 
▼.  Tarter^  and  Rent  v.  Thampaon,  eupra;  State y. 
MeQlynn,  20  Cal.  288, 81  Am.  Dec.  118;  Kieley 
-Y.  McOlynn,  88  U.  S.  21  Wall.  608,  22  L.  ed. 
.690:  mu  Y.  Davis,  100  U.  S.  486,  27  'L.  ed. 
1006.  Qaines  y.  Fuentes,  92  IJ.  S.  10,  28  L. 
^.624. 

The  decree  of  partition  rendered  hy  the  su- 
perior court  of  Snohomish  county,  July  7, 
1890,  is  void. 

The  court  had  do  Jurisdiction ,  because: 
<(1)  The  statute  was  not  complied  with  (a) 
'in  the  sale  and  confirmation  thereof. 

The  sale  was  not  advertised  for  four  weeks. 

Code  1881,  g  869:  Sadler  v.  Niese,  6  Wash. 
182:  Broder  v.  ConkUng,  98  Cal.  860. 

(b)  In  the  partition  suit  in  either  ccnplaint, 
4uiswer,  or  proof  of  title. 

The  interest  and  title  thereof  were  not  fully 
-set  forth  in  the  complaint. 

PriehardY.  Littl^ohn,  128  111.  128;  MiUerY. 
Sharp,  48  Cal.  894;  Morenhout  v.  Higuera,  82 
OaL  290;  Van  Oortiandt  v.  Beekman,  6  Paige, 
492;  Bamsav  v.  Bdl,  8  Ired.  Eq.  209,  42  Am. 
Dec.  168;  Young  v.  Pickens,  49  Ind.  28;  Satery 
-Y.  Taylor,  102  Mass.  609;  Eughes  t.  Devlin,  28 


Cal.  607;  Rinehart  v.  Luga,  76  Cal.  680;  Ham^ 
ilton  V.  Morris,  7  Paige,  89;  MiUs  v.  Miller,  2 
Neb.  814;  Barman  v.  Kelley,  14  Ohio,  602,  45 
Am.  Dec.  662. 

These  statutory  provisions  must  be  complied 
with  because  the  partition  statute,  as  far  as  it 
affects  the  title,  is  derogatory  of  the  common 
law. 

EHwod  V.  N&rthrup,  106  N.  Y.  172;  Atkins 
Y.Kinnan,  20  Wend.  241,  82  Am.  Dec.  684; 
Battea  V.  Torrey,  66  N.  T.  294. 

At  common  law  title  waanot  passed  upon. 

CookY.  AUgn,  2  Mass.  462;  Pierce  v.  Oliver^ 
18  Mass.  212;  I^icely  v.  Boyles,  4  Humph.  177, 
40  Am.  Dec.  688;  iVosA  v.  Cutler,  16  Pick.  600; 
Ooundie  v.  Northampton  Water  Co.  7  Pa.  238; 
MeClure  v.  MeOlure,  14  Pa.  187;  Broekr,  Basi- 
man,  28  Yt  668.  67  Am.  Dec.  788:  LoutalU 
V.  Menard,  6  111.  89,  41  Am.  Dec.  161; 
Me  Bain  v.  MeBain,  16  Ohio  Bt.  887, 86  Am. 
Dec.  481;  TaJder  v.  Wiseman,  2  Ohio  St.  211; 
Griee  v.  BandaU,  28  Yt  289;  SmalPs  Appeal, 
28  W.  N.  C.  20;  Datis  v.  Agnevs,  67  Tex.  206. 

Therefore,  when  partition  statutes  enlarge 
the  proceedings  from  a  mere  possessory  action, 
by  allowing  the  title  also  to  be  put  io  issue, 
the  court  aetermines  the  title  as  well  as  severs 
the  unity  of  possession. 

Clapp  Y,  Bromagham,  9  Cow.  669;  Bart  y, 
Steedman,  98  Mo.  402;  Green  v.  Walker,  99  Mo. 
68;  R^  V.  Navarro,  88  Cal.  466;  Godfrey  v. 
Godfrey,  17  Ind.  6,79  Am.  Dec.  448:  DeUprey 
V.  De  Uprey,  27  Cal.  829, 87  Am.  Dec.  81;  Whii- 


The  admisBioa  by  a  guardian  ad  litem  and  by  ao 
administrator  In  their  answer  In  a  former  suit,  that 
the  complainants  In  the  present  suit  were  heirs  and 
•distrlbiitees  of  an  estate,  oanoot  be  used  airainst 
4he  Infanta  to  support  a  decree  in  the  latter  suit. 
Ftain  V.  Hempstead,  M  Ark.  IIL 

So,  a  guardian  could  not  bind  an  infant  where  a 
•diaolaimer  of  title  was  filed,  in  a  suit  to  quiet  title, 
4u  this  was  of  no  effect  in  the  absence  of  evidence 
^hat  the  Interests  of  the  Infants  were  not  preju- 
<Uoed.    Isert  v.  Davis,  17  Ky.  U  Hep.  685. 

And  where  the  answer  to  a  bill  in  chancery 
4«alo8t  the  ward  was  offered  In  evidence  In  a  court 
•of  law  in  an  ejectmeot  case,  as  the  infant  was  not 
<xmcluded  by  the  admiadons.  Bgirieston  v.  Bpeke. 
41  Mod.  258. 

And  where  the  answer  for  infants  was  that  they 
have  no  knowledge  of  the  facts  charged  in  the  bill, 
«nd  submit  to  such  decree  as  may  be  consistent  in 
•equity,  as  this  did  not  dispense  with  proof.  Stew- 
art V.  Duvall,  7  Qill  ft  J.  180. 

And  where  the  answer  of  an  infant  by  hlsiruard- 
'lan  was  offered  In  evidence  against  the  infant. 
Benson  v.  Wright,  4  Md.  Ch.  978. 

And  where  the  admission  was  in  a  cross  bill  filed 
'by  a  guardian.    Moore  v.  WoodaU,  40  Ark.  tf. 

Infants  cannot  be  prejudiced  by  misstatements  or 
•omissions  of  their  guardian  in  his  answer.  Lenox 
▼.  Notrebe,  1  Hempet.  SSL 

And  admissions  made  in  a  petition  filed  by  a 
guardian  ad  Htem  claiming  a  surplus  fund  for  in- 
fants, in  an  action  by  a  judgment  creditor  claim- 
ing a  lien  on  the  fund,  were  not  binding  against 
^be  interests  of  the  infants.  Smith  v.  Smith,  18 
Mich.  258. 

The  court  of  equity  refused  to  allow  infants  to 
maintain  a  suit  by  next  friend  to  avoid  a  deed  of 
-trust  made  by  their  father  on  the  ground  of  usury, 
«8  this  would  require  payment  of  the  principal  and 
1)e  prejudicial  to  their  interests;  and  the  Infants 
have  a  remedy  by  an  action  to  recover  the  land. 
43alter  v.  Brobrey  (Hiss.)  18  So.  873. 

A  judgment  agaiust  a  minor  was  not  sustained 
^2  L,  H.  A. 


nn  an  at  parte  affldavit  of  his  tutor,  admitting  Hie 
essential  facts  of  the  case.  Aiken  v.  Gatlin,  48  La* 
Ann.  877. 

And  a  declaration  in  an  affidavit  by  a  tutor  aa  to 
the  time  when  an  indebtedness  began,  made  for 
the  purpose  of  having  a  mortgage  in  favor  of  the 
minor  recorded,  was  not  conclusive  on  the  minor. 
Neal  V.  Lapleine,  48  La.  Ann.  4SL 

And  the  answer  of  the  administrators  that  the 
averments  of  the  bill  are  true,  In  a  suit  against  ad- 
ministrators and  heirs  to  enforce  a  vendor  *s  lten« 
did  not  conclude  the  infants.  Mollvoy  v.  Alsop, 
46  Miss.  874. 

And  an  answer  of  an  Infant  admitting  facts  In 
a  suit  by  an  assignee  of  an  insolvent  against  the 
infant,  attacking  a  conveyance  in  trust  for  the 
infant  as  fraudulent,  could  not  be  read  as  evi- 
dence against  such  Infant.  Holden  v.  Heam,  1 
Beav.446>. 

In  Long  V.  Mulf  ord,  17  Ohio  St.  484, 8S  Am.  Dee. 
688,  It  was  said  that  the  oourt  will  not  suffer  a  ml- 
nor  to  be  prejudiced  either  by  the  admissions  of 
his  guardian  ad  litem  or  by  his  laches. 

In  Berrett  v.  Oliver,  7  Gill  ft  J.  im,  and  Oavender 
V.  Smith,  5  Iowa,  187,  it  was  said  that  it  is  the  duty 
of  a  oourt  of  equity  to  see  that  the  rights  of  the  in- 
fants are  not  prejudiced  or  abandoned  by  the  an- 
swers of  their  guardians. 

In  ChaflBn  v.  Kimball,  28  m.  86.  and  Walton  v.OonU 
son.  1  McLean,  120,  it  was  said  that  the  answer  of 
a  guardian  ad  Htem  admitting  the  truth  of  the 
charges  in  the  bill  could  not  affect  the  infants 
rights. 

In  Tucker  v.  Bean,  66  Me.  880,  It  was  said  that  a 
guardian  ad  litem  cannot  bind  the  rights  of  an  in- 
fant, by  consent,  and  the  answer  of  a  guardian 
that  he  knows  nothing  of  tbe  matter,  leaving  the 
plaintiff  to  prove  his  esse  if  be  can,  is  not  suf- 
ficient. 

In  Quigley  v.  Roberts,  44  IIL  50i  it  was  said  thaS 
a  guardian  cannot  admit  the  allegations  of  a  bill 
so  as  to  bind  the  Infant. 

In  Price  v.  Crone,  H  MUsl  071,  it  was  said  that 
43 
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teman  ▼.  Shato,  8  N.  H.  897;  Forder  v.  Davis, 
88  Mo.  116;  Martin  v.  W/iJJhsr,  58  Cal.  690; 
Edncoek  t.  LopM,  63  Gal.  870. 

It  can  only  be  a  real  actloD  as  a  result  of  the 
statute,  and  is  such  when  the  title  is  put  in 
issue;  then  and  only  then  the  Judgment  may  be 
conclusive. 

Nicely  v.  BoyUi,  supra;  MiUikan  y.  Patter- 
mm,  91  Ind.  616:  UBommedieu  y.  Cincinnati, 
W.  dbM.  R.  Co.  120  Ind.  486. 

And  doubly  necessary  when  the  real  object 
sought  by  the  partition  proceeding  is  not  a  par- 
tition but  a  sale. 

Vetper  y.  Famwxfrth,  40  Wis.  867;  Smith 
T.  Smith,  10  Paige,  470. 

In  a  real  action,  that  is  to  say  when  the  title 
is  at  issue,  a  trial  and  adjudication,  besides 
seyering  the  unity  of  possession,  passes  on  the 
validity  of  the  title,  but  no  new  title  is  thereby 
created. 

Hart  y.  Steedman,  Martin  v.  Walker,  and 
Bancoek  v.  Lopa,  supra;  Qrigtby  v.  Peak,  68 
Tex.  286;  Davis  v.  Aanew,  67  Tex.  206;  Van 
Behuyver  y.  Mutford,  59  N.  T.  426. 

(2)  The  partition  complaint  on  its  face 
showed  that  Friday  was  not  a  tenant  in  com- 
mon. 

The  court  has  no  Jurisdiction  to  partition 
land  unless  it  Is  held  in  cotenancy. 

Freem.  Cotenancy  &  Partition,  §g  481,  469; 
Code  1881,  §  562;  Stevens  y.  Enders,  18  N.  J. 
L.  271;  Young  v.  Bathbone,  16  N.  J.  Eq.  224, 
84  Am.  Dec.  161;  EbersteinY,  Oswalt,  47 liich. 


264;  Withers  v.  Patterson,  27  Tex.  401, 86  Am. 
Dec.  648. 

(3)  The  land  was  subjeet  to  a  precatory  trail 
by  force  of  the  directions  for  the  benefit  of  Ibe 
testator's  widow  and  daughters. 

Lewin,  Tr.  *182;  Flint,  Trustees,  g§  53,  56, 
162;  2  Woemer,  American  Law  of  Adminis- 
tration pp.  874,  875,  877;  Scbonler,  Wills,. 
§S  595-597;  Warner  y.  Bates,  98  Mass.  274; 
£nox  y.  Knox,  59  Wis.  172,  48  Am.  Bep.  42^; 
Cummings  v.  Corey,  58  Mich.  494;  (MJton  v. 
6^^911,  127  U.  8.  800,  82  L.  ed.  188;  Bo^  y. 
BoyU,  15*i  Pa.  108  (1898);  Lueas  v.  Loekhart,^ 
10  Smedes  &  M.  466,  48  Am.  Dec.  766;  Bar-^ 
rison  v.  Harrison,  2  Gratt  1,  44  Am.  Dec.  865; 
Murphy  y.  Oarlin,  118  Mo.  112. 

The  land  being  held  subject  to  snch  trust,  it 
could  not  be  partitioned. 

Freem.  Cotenancy  &  Partition,  581,  §  489; 
Outcalt  y.  AppMfy,  86  N.  J.  Eq.  78;  Gerard 
y.  Buckley,  187  Mass.  476;  Oubbager.  Frank- 
lin, 62  Mo.  864;  Springer  y.  Savage,  143  DL 
801. 

Fraud  upon  the  court  in  obtaining  the  par- 
tition decree  avoided  it. 

By  omitting  the  terms  of  the  will  and  the 
decrees  of  the  probate  court,  Friday  concealed 
material  and  important  facts  from  the  court. 
By  alleging  the  respective  interest  of  all  these 
minors  contrary  to  the  terms  of  the  will,  Fri- 
day misrepresented  vital  facts.  This  conceal- 
ment, this  misrepresentation,  was  fraud. 

2  Pom.  Eq.  Jur.  1st  ed.  919;  Biehm&md  t. 


the  answer  of  an  infant  cannot  be  excepted  to 
for  Insuffidency,  nor  can  any  admisBloD  made  by 
him  be  blDdixur.  The  rights  of  an  Infant  will  not 
be  permitted  by  tbe  court  to  be  prejudiced  by  any 
omission  of  tbe  miardian  ad  litem. 

In  Beddlck  v.  State  Back,  27  lU.  148,  It  was  said 
tbat  no  confession  by  the  guardian  of  an  mfant 
oould  bind  him. 

In  Balaton  v.  Lahee.  8  Iowa,  17, 74  Am.  I>eo.S91, 
It  was  nid  tbat  an  Infant  is  not  bound  by  the 
admissions  of  her  gnardian  ad  litevn. 

In  Asbford  v.  Fatten,  70  Ala,  470,  where  tbe 
iruardian  ad  litem  answered  that  he  believed  the 
facts  set  forth  in  the  several  paragraphs  of  eaid 
bill  were  true,  it  was  said  tbat  if,  in  dereliction  of 
duty,  tbe  guardian  should  file  an  answer  admit- 
ting the  allegations  of  the  bill,  every  material  fact 
must  be  proved. 

Id  Sconce  v.  Whitney,  12  111.  ISO^  it  was  said  that 
It  is  the  duty  of  the  court  to  exact  of  the  guard- 
ian a  vigorous  defense  of  the  infant's  interests. 

In  Hiatt  v.  Brooks,  U  Ind.  fi08*  it  was  said  that 
an  answer  of  a  guardian  would  not  be  evidence 
against  the  heirs  in  a  suit  by  them  against  an 
administrator  to  recover  for  misapplication  of 
tslfects. 

In  Eoos  V.  Capps,  12  111.  286,  it  was  said  that  an 
answer  of  a  guardian  ad  lUem  admitting  the  alle- 
gations of  a  bill  to  be  true  would  not  dispense 
with  the  necessity  of  proof. 

In  Leving  v.  Lady  Caverly,  Prea  in  Ch.  220,  an 
answer  of  a  superannuated  defendant,  put  In  by  his 
guardian,  was  allowed  to  be  read  in  evidence 
against  him,  differing  from  the  case  of  an  infant  be- 
cause the  infant  mends  and  is  to  have  a  day  to 
show  cause  after  he  k)ecomes  of  age,  but  the  other 
grows  worse  and  Is  to  have  no  day. 

Where  the  answer  of  the  guardian  admitted 
facts  prejudicial  to  the  infants,  and  it  was  claimed 
that  the  case  was  heard  on  the  answer  without 
testimony,  the  presumption  was  that  there  was 
evidence,  either  in  the  exhibits  or  otherwise,  to 
warrant  the  court  in  finding  that  all  the  allega- 

82  L.  a  A, 


tlons  of  the  petition  were  true.   Bankin  v.  Eemp^ 
21  Ohio  8L  66L 

In  Mills  V.  Dennis,  8  Johns.  Cb.  8B7,  wbeiw 
an  order  of  reference  was  made  to  the  mas- 
ter for  an  order  of  sale  of  an  infant's  property 
to  be  reinvested  and  to  pay  the  debts.  It  was  saicS 
that  the  plaintiff  must  also  prove  his  debt  before 
the  master,  in  the  same  manner  as  tf  notUng  hmA 
been  admitted  by  the  answer. 

InUoyd  y.  Kirkwood,  112  UL  820.  it  was  said 
that  if  the  infant  is  defending  and  his  guardian 
has  failed  to  file  some  pleadiiig  essential  to  the 
admission  of  his  defense,  or  has  filed  one  so  im* 
perfect  as  not  to  be  suiBolent  for  that  purpose,  la 
is  the  duty  of  tbe  court,  whenever  the  fact  is  dis- 
closed, to  see  that  the  proper  pleading  is  Hied. 

In  Freeman  v.  Bussell,  40  Ark.  68,  it  was  aaid  that 
the  guardian  ad  UUm  must  put  In  an  answer  de- 
nying all  material  allegations  of  the  bill. 

In  Thompson  v.  Doe,  Hare,  8  Blackf .  838.  where 
the  guardian  €id  litem  filed  an  answer  admittlnff- 
tbe  allegations  of  the  petition,  the  order  of  sale  waa 
erroneous  but  not  a  nullity,  and  the  purchase  wt» 
valid. 

In  Green  man  y.  Harvey,  68  111.  888,  it  waa  said 
that  a  guardian  cannot  confess  a  bill  against 
his  ward. 

In  Stephenson  v.  Stephenson,  8  Paige,  8S8L  It  was 
said  that  a  guardian  od  litem  could  not  put  in  an 
answer  which  oould  be  used  as  evidenoe  either 
for  or  against  the  infant. 

In  Bboads  v.  Bhoads,  48  IlL  280,  it  was  said  that 
nothing  can  be  admitted,  but  everything  must  be 
proved  against  an  infant. 

In  Wells  V.  Smith,  44  Miss.  298.  it  was  said  tbe 
minor  is  incapable  of  makmg  admissions  or  waiv- 
ing ber  rights. 

But  in  English  v.  Savage,  6  Or.  618,  the  admis- 
sions  of  the  guardian  ad  lllem  in  his  answer,  to  the 
effect  that  the  guardian  had  given  bond  sulllcleat 
to  entitle  him  to  a  sale  of  the  mioor*8  property^ 
bound  tbe  infant  in  a  subsequent  suit  to  set  aside 
a  sale,  as  a  judgment  against  an  mfant  was  only 
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TayUur,  1  P.  Wms.  784;  BarnetHy  y.  Bmod,  1 
Ves.  8r.  119;  Adair  y.  Oumtnin,  48  Micb. 
S75;  Kennedy  v.  Daly,  1  8cb.  &  Lef.  875; 
Wright  T.  i/aisr.  1  Sandf.  Cb.  108;  Pitcher 
▼.  Carter,  4  Sandf.  Gb.  1;  Lang  t.  Mnffdrd,  17 
Obio  St.  485,  98  Am.  Dec.  688;  Jusan  y.  T<m^ 
ffntn,  9  Ala.  662, 44  Am.  Dec.  449;  Micfiwan  y. 
J^hcmix  Bank,  88  N.  T.  9;  Dobnon  y.  Aare^, 
12  N.  Y.  164, 62  Am.  Dec.  152;  RewalY.  Wood, 
1  Johns.  Ch.  402;  Loekwood  y.  MitehOl,  19 
Obio,  448,  58  Am.  Dec  488;  LoekhartY,  John^ 

7  Pa.  189;  Arrowtmith  y.  Gleaaon,  129  U.  8. 
86,  82  L.  ed.  680;  MitcheU  v.  Kintzer,  5  Pa. 
216,  47  Am.  Dec.  408;  1  Stoiy.  Eq.  Jur.  200, 
§  186;  DeLouie  y.  Metk,  2  O.  Greene,  65,  60 
Am.  Dec.  601. 

A  guardian  ad  litem  could  oot  consent  away 
mn  infant's  ri^bts. 

Daingerfleld  y.  Smith.  88  Ya.  81;  Bank  of 
United  Statee  y.  Ritehie.  88  U.  8.  8  Pet.  128, 

8  L.  ed.  890;  Thayer  y.  Lane,  1  Walk.  Ch. 

(Mich.)  202;  Mellwy  y.  Ahop,  45  Miss.  874; 

Curtie  y.  BaOagh,  4  Edw.  Ch.  685;  Loomerr. 

Wheelwright,    8   Sandf.    Cb.   185;  James  y. 

James,  4  Faige,  115;  Price  t.  Crone,  44  Miss. 
571;  Tucker  y.  Bean,  66  Me.  852;  Fischer  v. 
Fiecher,  64  HI.  281;  Eaton  y.  TiUinghast,  4  R. 
1. 276;  Johnson  t.  McCahe,  42  Miss.  259;  1  Dan. 
Cb.  Pr.  169,  Infants,  note;  ifeOs  y.  Dennis,  8 
Johns.  Cb.  867;  WaUon  y.  Coulson,  1  McLean, 
120;  ^Aa^n  y.  ^tmAoa,  28  III.  83;  WelU  y. 
ARfM,44  Miss.  296;  Bennett  y.  Bradford,  182 
111.  269;  i8to<e,  Xtiel;,  y.  Atkins,  58  Ark.  808; 


IngersoU  v.  IngersoU,  42  Miss.  166;  Q«^I^  y. 
Roberts,  44  HI.  804;  02aa;<(m  y.  Olaxton,  56 
Mich.  557;  Zi^n^Y.  ir«{A>n<,  17  Obio  8U  485, 
98  Am.  Dec.  688;  Pitcher  y.  Carter,  4  Sandf. 
Ch.  1;  BiU  y.  r^tfn^,  7  Wash.  88. 

This  admission  by  the  guardian  was  a  fraud, 
eYen  though  his  motlYC  were  pure  and  honest, 
though  no  wrong  were  intended  by  him. 

Adair  y.  Cummin,  48  Micb.  880;  Roe  y.  Mie- 
souri,  84  U.  8.  17  Wall.  582,  21  L.  ed.  707; 
Humes  y.  Scruggs,  94  U.  8.  22,  24  L.  ed.  51; 
Converse  y.  Biumrieh,  14  Micb.  109,  90  Am. 
Dec  280;  Loomer  y.  Wheelwright,  8  Sandf.  Ch. 
154;  Adams,  Bq.  *420;  Pitcher  y.  CarUr,  4 
Sandf.  Ch.  1. 18;  Kennedy  y.  Daly,  1  Sch.  & 
Lef.  875;  Wrifhl  y.  MiUer,  1  Sandf.  Cb.  108; 
Ralston  y.  Lahee,  8  Iowa,  17, 74  Am.  Dec  291; 
Curtis  V.  BaUagh,  4  Edw.  Ch.  685;  Ijocheood 
Y.  MitchOl,  19  Ohio,  448,  58  Am.  Dec  488; 
MUls  Y.  Dennis,  and  Long  y.  Mulford,  supra; 
Prince  y.  Clark,  81  Mich.  167. 

The  decree  of  partition  being  obtained  by 
fraud,  either  actual  by  reason  of  plain tifTs  acts 
or  constructiYe  by  reason  of  the  guardian's 
acts,  or  bY  both,  is  Yoid. 

Merkletn  y.  TrapneU,  84  Pa.  42,  76  Am. 
Dec.  684;  LockhaH  y.  John,  7 Pa.  187;  JliitcheU 
Y.  Kintser,  5  Pa.  216,  47  Am.  Dec.  408;  Winn 
Y.  Dickson,  15  La.  Ann.  278;  StunB  y.  Stum, 
181  111.  210;  Oliver  y.  Montgomery,  89  Iowa, 
601;  Young  y.  Tucker,  Id.  596;  Dalesehal  y. 
Oeiser,  86  Kan.  874;  Tucker  y.  WliitOeeey,  74 
Wis.  74:  DeLouis  y.  jr<»/k,  2  G.  Greene,  65,  60 


Yoldable  on  the  same  ffronnds  as  miffbt  be  used  by 
an  adalt.  Besides,  under  the  provlslODs  of  Or. 
Code,  i>.  ISS,  the  doctrine  of  **  parol  demurrer** 
was  not  reooffulied  in  this  state,  and  under  Or. 
Code.  M  218  and  S51,  a  guardian  ad  lUem  had  f  uU 
powertobind  an  infant  defendant  by  admisslonB, 
even  to  oonf esrions  of  a  Judgment.  (This  section 
only  proYldes  for  confession  of  Judgment.) 

In  OoUlns  y.  Trotter,  81  Mo.  876^  where  the  an- 
swer of  the  guardian  of  mutes  (defendants)  ad- 
mitted the  signing  of  the  note  sued  upon,  bat 
claimed  they  were  of  unsound  mind,  it  was  held 
that  Mo.  Boy.  Stat.  IflTSi,  I  80SB,  providing  that  the 
execution  of  the  note  sued  upon  Is  admitted  by 
failure  to  deny  the  same  under  oath,  does  not  ap- 
ply to  persons  of  unsound  mind,  and  the  guardian 
can  admit  nothing  In  his  answer  that  will  bind  the 
infant.  But  the  failure  to  object  to  the  Introduc- 
tion of  the  note  In  eYidence  Is  an  admission  that 
binds  the  ward,  as  Mo.  Bcy.  Stat.  H  STBS,  660A,  pro- 
vldlnir  that  the  guardian  shall  glYC  bond  and 
prosecute  and  defend  all  actions,  place  the  guard- 
ian Id  such  a  position  that  bis  admission  will  bind 
the  same  as  If  acting  In  bis  own  right. 

See  infra,  VI.  for  persons  of  unsound  mind. 

As  to  admission,  see  Johnson  y.  McOabe,  42  Miss. 
255,  infra,  L  b. 

By  guardian  ad  Ktem,  see  Guy  y.  Pleison,  81  Ind. 
18,  infra,  IL  b. 

b.  By  consent  decrees. 

The  power  of  representatlYes  of  minors  to  bbid 
them  by  consent  Judgments  or  decrees  has  been 
denied  where  the  interests  of  the  Infant  were  preju- 
diced. 

So.  the  power  to  bind  an  Infant  and  prejudice  his 
rights  was  denied  where  a  guardian  pro  forma  for 
an  Infant  plaintiff  and  belr,  In  a  suit  for  specific 
performance  of  a  contract  to  convey  land,  oon- 
seoted  tbata  decree  be  made  conveying  the  land  to 
another  party.  A  court  of  chancery  will  not  permit 
the  rights  of  an  infant  to  be  sacrificed  though  the 

82  L.a  A. 


consent  of  a  guardian  be  given.  Walton  y.  Ooul- 
son,  1  McLean,  120. 

And  where  an  order  was  made  directing  that 
funds  be  paid  to  solfdcors  of  general  guardians  out 
of  a  surplus  in  a  foreclosure  sale.  General  guard- 
ians do  not  represent  Infants  for  any  purpose  In 
such  a  litigation  as  this,  and,  whether  proper  par- 
ties at  all  or  not,  their  solicitors  are  not  autboriaed 
to  act  so  as  to  bind  the  rights  of  the!lnfant.  Guard- 
ians ad  litem  are  appointed  for  this  purpose,  but 
they  cannot  bind  the  Infants  except  in  strict  ac- 
cordance with  the  rule  framed  for  their  protection. 
By  chancery  rule  94  no  money  can  be  turned  oyer 
to  the  general  guardian  without  taking  new  secu- 
rity, unless  a  showing  Is  first  made  that  the  security 
Is  adequate.  Sheaban  Y.Wayne  Circuit  Judge,  48 
Mich.  SO. 

And  where  a  statutory  guardian  of  minors  con- 
sented to  a  decree,  as  Fla.  Code,  I  1788,  proYlded 
that  a  guardian  could  not  borrow  money  and  bind 
his  ward,  or  by  any  contract  bind  bis  waxdls  prop- 
erty or  create  a  Men  thereon.  Braawell  y.  Downs, 
U  Fla.  88. 

And  whore  the  attorney  for  a  guardian  ad  Utem 
consented  that  a  Judgment  might  be  taken  against 
the  Infant  defendant.  Litchfield  y.  Burwell,  S  How* 
Pr.841. 

And  where  the  attorney  for  infants  consented  to 
a  decree.    Bennett  y.  Brad  ford,  138  UL  860. 

And  where  the  attorney  for  Infant  plaintiffs 
agreed  to  a  dlsmisnl  of  the  suit.  This  did  not  affpct 
the  infants  or  estop  them  from  afterwards  suing 
upon  the  same  cause  of  action.  A  next  friend  can 
only  claim  and  pursue  the  rights  of  a  minor,  and 
Is  powerless  to  yield  or  cede  them  to  others,  and 
the  same  Is  true  of  their  attorney.  Chicago,  R.  L 
&  P.  R.  Co.  v.  Kennedy,  70  111.  8Ga 

And  where  a  guardian  €id  Utem  withdrew  his  an- 
swer pleading  nonassumpslt  and  Infancy,  and 
agreed  to  a  Judgment  by  default  against  the  in- 
fant.  Peak  Y.  Prioer,  81X1].  164. 

And  where  a  guardian  ad  lUem  of  an  Infant  plain- 
tiff of  his  own  motion  nuuie  an  absolute  setttoment 
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Am.  Dec.  491;  Adair  y.  Oummin,  48  Mich. 
875;  Greene  t.  Qreene,  2  Gray,  866,  61  Am* 
Dec.  454;  Vance  y.  Burbank,  101  U.  8.  614, 
25  L.  ed.  929;  Itoffat  y.  (7n»<«i  i6to^«,  112  U. 
8.  24,  28  L.  ed.  628. 

Under  the  law  of  Dotice,  applied  to  the  rec- 
ordB  and  proceedings,  also  to  the  conduct 
and  acts  of  the  parties,  the  defendants  and  in- 
tervener acquired  no  estate  or  title  in  and  to  the 
land,  but  the  same  remains  yested  in  the  in- 
fant plaintiff  as  sole  owner. 

Marston  y.  Humee,  8  Wash.  267;  1  Dan.  Ch. 
Pr.  164;  8  Bl.  Com.  800;  Joyce  v.  McAwy,  81 
Gal.  278,  89  Am.  Dec.  172;  Placket  y.  BeOy,  4 
East,  491;  Harrie  y.  Touman,  Hoffm.  Ch.  178; 
Daw  y.  Jewea,  21 N.  H.  470;  Price  ▼.  Carter,  8 
Myl.  &  C.  157:  MtUe  y.  Dennic,  8  Johns.  Ch. 
867;  Coffin  y.  Heath,  6  Met.  76;  Carey  y.  Kern- 
per,  45  Ohio  Si.  98;  Weekc  y.  Wetkc,  106  N.  Y. 
626;  I^d  y.  JHeronp,  79  N.  C.  14;  Bale  y. 
Claueon,  60  N.  Y.  889;  2  Pom.  £q.  Jar/  Ist 
ed.  ^  604.  644,  646,  647,  649,  655,  658,  664; 
Howard  y.  Kopperl  (Tex.)  5  8.  W.  627;  Baker 
y.  B/iM,  89  N.  Y.  70;  Parker  y.  CS^nnw-,  98  N. 
Y.  124.  46  Am.  Rep.  178;  Bennett  y.  Buchan, 
76  N.  Y.  890;  BrancY,  TempUton,  69 Tex.  875. 

The  law  required  each  and  all  of  these  de- 
fendants to  examine  each  and  eyery  muniment 
of  title,  deed,  or  instrument  forming  an  essen- 
tial link  in  the  chain  of  instruments  through 
which  thevderiyed  title. 

Acer  y.  Weetcott,  46  N.  Y.  884,  7  Am.  Rep. 


855;  Nelson  y.  AUen,  1  Yerg.  861;  2  Pom.  Bq. 
Jur.  1st  ed.  gg  626-628,  680;  Stewart  y.  Mai- 
heny,  66  Miss.  21;  Cambridge  Valley  Bank  y. 
Delano,  48  N.  Y.  826:  Thrice  y.  McDonald,  1  Md. 
408.  54  Am.  Dec.  667;  McPhereon  y.  BoOina. 
107  N.  Y.  816;  Knapp  y.  Bailey,  79  Me.  195; 
Arnold  y.  Hagertnan,  45  N.  J.  £q.  186;  Lan§ 
Syne  Gold  Min.  Co.  y.  Boee,  20Ney.  127;  Bume 
y.  Franzen,  78  Iowa.  25;  Cordova  y.  Hood,  84 
U.  8.  17  Wall.  1,  21  L.  ed.  687;  Clark  y.  Boi- 
land,  72  Iowa,  84;  Anthony  y.  Wheeler,  190 
ni.  128;  BoU  y.  Bea,  50  N.  J.  L.  264. 

The  partition  decree  is  one  step  and  link  In 
the  chain  of  defendant's  title. 

Dumeetr^e  Succeuion,  40  La.  Ann.  571, 
AfSrmed  42  La.  Ann.  415;  Qalatian  y.  Srwin^ 
Hopk.  Ch.  48:  MiUihiU  y.  KiniMer,  5  Pa.  216, 
47  Am.  Dec.  408;  Long  y.  Mfdford,  17  Ohio 
8t.  485,  98  AuL  Dec  688. 

It  was  absolutely  incumbent  on  Friday  and 
each  of  these  defendants  to  make  this  examina- 
tion of  their  title. 

2  Pom.  Eq.  Jur.  1st  ed.  gg  604,  605.  607, 
610;  Hamilton  y.  Nutt,  84  Conn.  510;  MarHn 
y.  Naeh,  81  Miss.  824;  Cambridge  Valley  Bank 
y.  Delano,  48  N.  Y.  886;  McPhercon  y.  BoUinM, 
107  N.  Y.  816;  Deacon  y.  Taphr,  58  Misa.  697; 
2  Pom.  Eq.  Jur.  1st  ed.  g  607,  p.  44,  note  1; 
Singer  y.  Sheihle,  109  Ind.  575. 

In  addition  to  this  examination  of  each  mani- 
ment  of  title  being  required  of  him,  Friday's 
quitclaim  deed  reciting  that  the  interest  con- 


of  the  whole  matter  in  controyersy.  The  aathor- 
Ity  oonferred  upon  him  Is  to  prosecute,  and  not  to 
settle.   BdsaU  y.  Vandemark,  80  Barb.  608. 

And  where  a  ffuardiao  ad  UUm  stipulated  that 
*ii  flnal  decree  should  be  entered  in  the  cause  for 
the  plalntilt  upon  the  trial  and  evidence  addaoed 
In  the  other  cause  tried  by  the  court,  in  which  a 
decree  was  entered  for  plaintiff,  the  eyidenoe  and 
points  of  controyersy  upon  the  title  being  substan- 
tially similar,**— it  was  said  a  guardian  adUt^ta  has 
bat  one  duty,  and  that  is  to  defend  the  action.  It 
is  unnecessary  to  say  that  when  there  are  several 
actions  pending  between  the  same  parties,  involv- 
ing precisely  the  same  fact,  the  guardian  may  not 
agree  to  submit  the  whole  upon  the  single  exam- 
ination of  witnesses,  or,  which  is  in  effect  the  same 
thing,  that  the  decision  of  one  shall  decide  the 
whole.  Such  an  agreement  may  be  consistent  with 
his  duty,  but  that  Is  not  this  case.  McClure  y. 
Farthing,  SI  Mo.  100. 

And  where  a  guardian  ad  litem  consented  to  a  d^. 
oree  in  partition  and  to  a  compromise  of  the  In- 
fant's rights  in  such  decree,— especially  where  the 
court  had  not  Jurisdiction  In  such  a  case  to  make 
partition.   Stansbury  v.  Inglehart,  0  Mackey,  134, 

And  where  the  guardian  ad  lUem  of  the  Infant 
defendants  consented  to  the  oranting  of  an  order 
for  the  mortgage  of  the  infants*  real  property,  the 
decree  could  be  attacked  coliaterally.  Losey  y, 
Stanley,  147  N.  Y.600. 

Neither  the  guardian  ad  litem  nor  any  other  per- 
son has  power  to  waive  proof  or  to  consent  to  any 
decree  against  an  infant:  and  an  answer  *^that  he 
knows  nothing  of  the  matters  and  things  in  com- 
plainant's bill,  and  not  confessing  or  admitting, 
etc.,**  is  not  an  answer  of  the  infant  as  it  should  be, 
but  is  a  personal  answer  of  the  guardian.  Johnson 
y.  McCabe,  42  Miss.  265. 

The  effect  of  concent  by  a  representative  of 
minors  to  decrees  and  Judgments  is  governed  by 
the  same  rule  as  the  power  to  bind,  and  Judgments 
or  decrees  which  are  prejudicial  to  the  minor  and 
taken  by  consent  alone  will  not  bind  blm. 

So  a  decree  against  a  minor  cannot  be  rendered 
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upon  the  agreement  of  his  guardian  that  the  alla- 
gations  of  the  bill  are  true,  as  an  infant  Is  not 
bound  by  the  agreement.  Gooohy.Oreen,lQ8IlL 
607. 

And  minors  are  not  bound  by  a  decree  in  fora- 
dosiire  rendered  by  consent  of  their  guardian, 
where  their  title  was  under  a  trust  deed  prohibit- 
ing any  lien  to  be  created  on  the  property,  and  ttaa 
mortgagee  had  notice  of  such  trust  deed.  fCvkv 
V.  Franklin  Say.  Bank,  60  Fed.  Bep.  280l 

And  the  court  will  not  nuke  a  decree  by  oonaspt 
where  infants  are  concerned,  without  first  infer- 
ring it  to  the  master  to  ascertain  whether  it  Is  for 
their  benefit.  But  it  was  said  that  when  once  a  de- 
cree has  been  pronounced  without  that  previous 
step,  it  is  oonsideTed  as  of  the  same  authority  as  If 
it  had  been  referred  to  the  master  and  be  had  mada 
a  report  thereupon  that  it  would  be  for  their  bene- 
fit. Dow  y.  Jewell,  ZL  N.  H.  470;  Wall  y.  Boahby. 
IBro.  Ch.484. 

But  the  mere  statement  on  the  fSoe  of  a  decrea 
directing  sale  of  an  infant's  property,  that  there 
was  consent,  does  not  operate  to  show  that  the  de- 
cree was  based  on  that  alone;  and  It  will  be  pre- 
sumed that  there  was  a  reasonable  ezerdae  of  dis- 
cretion Intended  for  the  benefit  of  the  minor. 
Bent  V.  Miranda  (N.  M.)  42  Pac  01. 

An  agreement  by  a  guardian  ad  litem  and  an  ad- 
ministrator in  a  suit,  admitting  that  the  title  of  the 
land  in  suit  was  In  other  parties,  will  not  render 
the  Judgment  therein  void  on  a  collateral  attack 
because  no  evidence  was  adduced.  It  was  said 
that  *it  may  be  true  that  a  guardian  ad  Utem  can- 
not consent  to  a  Judgment  against  the  minor,  or 
an  administrator  against  the  estate,  so  as  to  waive 
proof,  and  that  a  Judgrment  so  obtained  is  errone- 
ous,** but  the  **Judgment  cannot  be  held  void  be- 
cause it  was  agreed  to  as  stated.^  (The  question  la 
this  case  arose  upon  the  objection  to  the  Judgment 
being  offered  In  evidenoe.)  Hollls  v.  Dashlell,  M 
Tex.  187. 

*'If  an  Infant  suffer  a  decree  againat  him  1^  coo- 
sent,  he  may  at  any  time  reverse  it  for  that  error 
of  his  being  an  Infant;  otherwise  If  he  be  ilefen^ 


18M. 


Eboxeb  y.  Fudat. 
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Teyed  to  bim  was  that  of  "fonnerly  Emma 
Kromer  and  wife  of  Erakine  D.  Eiomer,  de- 
ceased/'—was  a  fact  that  put  Friday  on  *'due 
inqniry." 

Wade,  Notice,  pp.  e^S,  §§  10-18;  aPoin. 

80,  pi 
Conner,  08  N.  Y.  118.  46  Am.  Rep.  184: 


B,  p 


Eq.  Jur.  Ist  cd.  $  80,  pp.  695,  603;  Flmrk&r 


WUUatMon  y.  Brown,  16  N.  T.  854;  Cam- 
bridge VaOey  Bank  y.  Delano,  48  N.  T. 
886;  Lodge  ▼.  Simmton,  2  Penr.  &  W.  488,  28 
Am.  Dec.  88;  I^irke  v.  Chadwiek,  8  WatU  & 
8.  96;  Knapp  y.  Bailey,  79  Me.  196;  Seraeant 
▼.  Ingereoll,  15  Pa.  848;  Acer  T.  WesUoU,  46  K. 
T.  884, 7  Am.  Rep.  866. 

No  one  taking  a  quitclaim  deed  can  stand  in 
the  relation  of  a  bona  fide  pnrchaser. 

May  Y.  Le  Claire,  78  U.  8.  11  Wall.  217.  20 
L.  ed.  60;  Baker  v,  Humphrey,  101  U.  S.  494, 
25  L.  ed.  1066;  aiTeal  ▼.  Seia^,  86  Ala.  80; 
iV^s  y.  Cartier,  80  Mich.  124;  Ooddard  y. 
Donaha,  42  Ean.  754;  Oumminge  y.  Finnegan^ 
42  Minn.  624;  Watmm  y.  Phelpe,  40  Iowa,  482; 
Qeet  V.  Packwood,  84  Fed.  Rep.  872;  Baetinge 
T.  Nuieen,  81  Fed.  Rep.  697;  Laurene  y.  Ander- 
mm  (Tex.)  1  8.  W.  879;  Bieharde  y.  Snyder,  11 
Or.  601;  Boyt  y.  Schuyler,  19  Neb.  652;  ZZnt'M 
iStot«9  y.  SUney,  21  Fed.  Rep.  894;  Bunyon  ▼. 
iOraf M,  18  Fed.  Rep.  679;  Wightman  y.  Spofford, 
66  Iowa,  146:  Jfartin  y.  Morrie,  62  Wis.  418; 
Qreee  y.  £toiu,  1  Dak.  881;  Johneon  y.  Ft^ 
^i7i«.  87  Ean.  179. 

Hewitt  and  the  Eyerett  Land  Company  were 


either  purchasers  at  a  Judicial  sale  or  dafm 
under  such  purchase.  They  therefore  bought 
at  their  peril.  Coneat  emptor  is  the  rule  appli* 
cable  to  them. 

Freem.  Void  Judicial  Sales,  %  1,  p.  2;  Freem. 
Cotenancy  &  Partition,  S  548;  Brown,  Jur.  65; 
12  Am.  &  Eng.  Enc.  Law,  p.  206;  Freem. 
Executions,  §  801;  Bwme  y.  Hamilton,  88  Ala. 
210,  70  Am.  Dec  670;  Saekett  y.  Twining,  18 
Pa.  199, 57  Am.  Dec.  699;  WiUiameon  y.  lirry, 
49  U.  8.  8  How.  496, 12  L.  ed.  1170;  Biehop  y. 
a  Conner,  69  III.  481;  Baeeett  y.  Loekard,  60 
IlL  164;  Arneid  y.  Donaldeon,  46  Ohio  St.  78; 
Smith  y.  Wortham,  82  Ya.  987;  Ware  y.  Hough- 
ton, 41  Miss.  870,  98  Am.  Dec.  258;  Jagers  y. 
OHffln,  48  Miss.  188;  The  Monte  AUqre,  22 
U.  8.  9  Wheat.  616,  6  L.  ed.  174;  MeBane  y. 
Wileon,  8  Fed.  Rep.  787;  Froet  y.  Atwood,  78 
Mich.  67:    Williame  v.  Qlenn,  87  Ey.  87. 

The  partition  decree  does  not  protect  defend- 
ants. 

Dodge  y.  Brigge,  27  Fed.  Rep.  160;  MeOee  y. 
WaUii.  67  Miss.  638, 84  Am.  Rep.  484;  Bieh&p 
y.  O^Qmner,  eupra;  Fleenor  y.  DriekiU,  97 
Ind.  27;  Qrigdni  y.  Beak,  68  Tex.  286;  Yai^ 
Sehuyver  y.  Mu{ford,  59  N.  T.  480;  Avery  y. 
Akine.  74  Ind.  288;  Wade  y.  Deray,  60  Cal. 
876;  Chriety  y.  I^iiring  VaUey  Waterworke,  68 
Cal.  78. 

Alleging  community  interest  was  a  denial  of 
the  boy's  ntle  to  the  land  in  seyeralty,  and  the 
probate  court  had  no  Jurisdlciion  in  such  a 


«Dt,b7  an  adyersary  bni^nd  a  decree  pronounoed.** 
Anonymous,  8  Bep.  Id  Gh.  2L 

A  decree  appeuintr  upon  its  flaoe  to  baye  been 
made,  not  upon  the  oonseat  of  the  defendants  and 
the  guardian  od  litem  merely,bat  upon  tbereprewn- 
tation  of  oounsef  and  adjadloation  of  the  oourt  tbat 
ft  was  a  decree  fit  and  proper  to  be  made  as  against 
the  infants,  will  be  binding  upon  them.  Walsb  v, 
Walsh,  116  Mass.  877, 17  Am.  Bep.  Ktt. 

Where  minors,  pendloff  a  bill  filed  by  other  per- 
sons, were  made  parties  plaintiff  by  amendment,  a 
next  friend  repreeendnff  them,  there  was  no  need 
to  senre  them  with  a  copy  of  the  bill:  and  where  a 
decree  in  their  favor  was  taken  at  the  first  term, 
the  decree  purporting  on  its  face  to  haye  been 
taken  at  that  term  by  oonsent  of  parties,  tbere 
was  no  irregularity,  much  leas  any  absolute  In- 
yalldity.    Wallace  y.  Jones,  66  Ga.  419. 

As  to  consent,  see  Gronfler  y.  Puymirol,  IB  CaL 
688,  infra^  U.  a 

c.  Bu  agreeinenU 

The  same  rule  applies  to  stipulations  and  agree- 
ments concerning  pendinir  suits,  as  to  admiraions 
In  pleadings,  altbougb  tbere  are  exceptional  cases 
on  questions  of  practice  and  peculiar  statutes. 

Bo,  a  DTuardian  had  no  authority  and  did  not  bind 
tbe  infant  l>y  an  agreement  prejudicial  to  the  in- 
fant, where  such  guardian  stipulated  as  to  tbe 
facts  in  a  suit  for  partition.  Claxton  y.  Claxton,  56 
ICich.  667. 

And  where  be  agreed  to  a  statement  of  facts 
that  adverse  parties  had  made  Improvements  in 
good  faith  believing  themselves  to  be  the  true 
owners  of  the  land;  and  this  rule  also  applied  to 
their  attorneys.    MoCloy  y.  Amett,  47  Ark.  445. 

And  where  he  consented  to  a  distribution,  al- 
though 2  N.  Y.  Stat,  at  L.  97, 1 72,  provided  that  on 
final  settlement  of  an  executor  or  administrator  a 
surrogate  may  order,  upon  tbe  consent  of  the  par- 
ties in  writing,  the  delivery  of  undisposed  as- 
sets among  the  parties.  Carman  v.  Cowles,  8  Bedf . 
414. 

And  where  he  submitted  a  controversy  to  the 

L.  R.  A. 


oourt  on  an  agreed  statement  of  facts.  Fishery. 
Stllson,  9 Abb.  Pr.  88;  Lathers  y.  Fish.  4  Lans.  213, 

A  general  guardian  and  a  guardian  ad  Utem  bad 
no  power  to  consent  to  tberelinquisbment  of  their 
land  for  public  improvements  under  an  order  of 
tbe  oourt  on  their  petition  asking  for  power  to 
abandon  the  land,  as  the  only  mode  of  devesting 
Infants  of  their  title  to  land  was  by  proceedings 
pursuant  to  the  Bevised  Statutes  for  the  sale  of 
infants*  estate,  and  N.  Y.  Iaws  1888,  chap.  819,  au- 
thorizing the  ot^  to  take  land  for  the  opening  of  a 
street  on  consent  in  writing  of  the  ownefs,  did  not 
authorize  tbe  taking  of  an  infant's  land  by  such 
consent.  Battell  v.  Burrill,  10  Ablk  Pr.  N.  &  97« 
Affirmed,  50N.Y.XB. 

And  the  administrator  of  a  guardian  who  has 
entered  up  a  Judgment  bond  given  to  tbe  guardian 
as  guardian  had  no  power  thereafter  to  release 
tbe  lien  of  a  judgment  to  tbe  prejudice  of  tbe  in- 
terests of  tbe  ward.  Brown  v.  Thompson,  156  Pa. 
297. 

And  the  guardian  had  no  authority  and  oould 
not  bind  the'  infant  by  releasing  an  agent  of  tbe 
adverse  party  from  liability  for  a  tort,  In  order  to 
render  such  agent  a  competent  witness.  Fraaer  y. 
Marsh,  2  Stark.  N.  P.  4L 

So,  a  guardian  ad  Utem  had  no  authority  and  did 
not  bind  the  infant  where  such  guardian  ad  litem 
exouted  a  release  in  favor  of  a  party  defendant  in 
order  to  render  htm  a  competent  witness,  and  at  the 
same  time  perpetrated  a  fraud  on  tbe  oourt  by  tak- 
ing from  tbe  witness  a  new  note  depending  for  its 
validity  on  the  success  of  tbe  suit.  Walker  v.  Fer- 
rin,4yt.688. 

And  where  he  waived  cross  Interrogatories,  and 
stipulated  that  tbe  answers  to  the  Interrogatories 
might  be  read  by  the  referee,  and  that  the  referee 
might  proceed  in  the  case  without  further  notice 
to  him.    Litchfield  v.  Burwell,  6  How.  Pr.  84L 

And  where  he  agreed  to  a  stipulation  not  author^ 
ised  by  the  ward,  who  bad  justeome  of  age,  which 
permitted  facts  occurring  since  the  filing  of  tbe 
original  and  so-calledsopplemental  bills  to  be  Intro- 
duced  in  evidence  aa  if  a  new  supplemental  biU  bad 
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proceeding  o^  any  other  to  decide  an  issue 
involving  a  trial  of  title. 

Stewart  v.  Lohr,  1  Wash.  841;  Theller  ▼. 
5ttcA,  67  Cal  447;  1  Woerner,  American  Law 
of  Administration,  p.  844;  Homef9  Appeal,  85 
Conn.  118;  Proctor  r.  Atkyns,  1  Mass.  831; 
Buddeeke  y.  Buddecke,  81  La.  Ann.  572;  Berri$ 
T.  Bigiey,  87  U.  S.  20  Wall.  875,  22  L.  ed.  888; 
Antfiony  v.  KaAey,  88  Ya.  888;  Freem.  Judg- 
ments, g  118;  Seamater  v.  Blaek*tock,  88  Va. 
282;  Foot  v.  NaehUheim,  8  Wash.  684;  Levy 
v.  Sfiurman,  6  Ark.  182.  42  Am.  Dec.  690; 
Ohadwiek  v.  Chadwiek,  6  Mont  566;  Wiee  v. 
aMalley,  60  Tez.  588;  Lyiuh  y.  Divan,  66 
Wis.  491. 

Under  the  homestead  law,  the  sole  owner* 
ship  of  the  land  Is  vested  in  the  homesteader; 
it  is  his  sole  and  separate  property. 

Anderson  v.  Carkins,  135  U.  &.  488,  84  L. 
ed.  272;  aturr  v.  Beck,  188  U.  6.  541.  88 
L.  ed.  761. 

Under  the  homestead  law,  the  land  was  E. 
D.  Eromer's  separate  and  sole  estate  because  it 
was  a  gift  to  him  from  the  United  States  gov- 
ernment. 

Cooke  y.  Bremonde,  27  Tez.  457,  86  Am. 
Dec.  680;  Noe  v.  Card,  14  Cal.  577;  FuUer  v. 
Ferguson,  26  Cal.  547;  Panatid  v.  Jones,  1 
Cal.  514;  Scott  V.  Ward,  18  Cal.  459;  Wilson 
y.  Castro,  81  Cal.  420;  Beynolds  v.  West,  1 
Cal.  8i8;  Ingoldsby  v.  Jtian,  12  Cal.  564; 
Wilkinson  v.  American  Iron  Mountain  Co,  20 
Mo.  128;  Freem.  Cotenancy  &  Partition,  §§  188 
el  seq.;  Hughey  y.  Barrow^  4  La.  Ann.  250; 


Bouquier  v.  Bouquier,  5  Hart.  N.  8.  96,  16 
Am.  Dec.  186. 

Whether  the  land  under  homestead  law  was 
acquired  as  a  fdft  or  by  purchase  Ersldoe  D. 
Eromer's  estate  and  title  vested  in  him  at  the 
date  of  making  his  final  proof  and  pajment. 

8  Washb.  Real  Prop.  4th  ed.  chap.  3,  ^  88 
etseq.:  19  Am.  &  Eng.  Enc.  Law,  823. 332.  334, 
847;  Sturr  v.  Beek,  188  U.  8. 541,  83  L.  ed.  761 ; 
Wirlh  y.  Branson,  98  U.  8.  118,  25  L.  ed.  86; 
Barney  y.  Dolph,  97  U.  8.  652.  24  L.  ed.  1083; 
United  Slates,  McBnds,  y.  Sehurs,  102  U.  S. 
897,  26  L.  ed.  172 ;  Witherspoan  y.  Duncan,  71 
U.  8.  4  Wall.  210,  18  L.  ed.  889;  Shepley  v. 
Cowan,  91  Q.  S.  880.  23  L.  ed.  424;  Benson  Mitt. 
d  8,  Co.  y.  Alta  Min,  db  8.  Co.  145  U.  8.  438. 
86  L.  ed.  762;  Elteroth  v.  Byan,  89  CaL  135; 
Brazes  v.  Schofield,  2  Wash.  Terr.  816. 

At  the  date  of  making  the  final  proof  and 
payment  Eromer  was  unmarried,  though  liv- 
ing with  the  Indian  woman  who  afterwards 
hecame  his  wife.  They  were  not  husband  and 
wife,  the  marriage  taking  place  sulisequent  to 
such  proof  and  payment 

Pecky.  P«dfc,155  Mass.  479;  Liu  la's  Succession, 
44  La.  Ann.  61;  Be  McLaughlin's  Estate,  4 
Wash.  570, 16  L.  R.  A.  699;  &  Smith's  Estate. 
4  Wash.  708.  17  L.  R.  A.  573;  Wilbur  y.  Bing 
ham,  8  Wash.  85. 

The  land  and  title  thereto  having  been  ac- 
quired before  marriage  though  paten (  not 
issued  until  afterwards,  the  land  was  the  sepa- 
rate estate  of  Eromer  deceased. 

Freem.  Cotenancy  &  Partition,  §134;  Hatch 


been  filed,  as  it  attempted  to  bind  without  author- 
ity an  infant  Just  oome  to  maturity  conoerulnir 
transactions  during  minority,  wherein  neither 
Ruardian  nor  attorney  had  any  implied  power,  and 
winch  stipulation  did  not  indicate  what  kind  of 
lacts  were  to  be  given  in  evidence  as  a  ground  of 
recovery.    Turner  v.  Jenkins,  19  111.  2S8. 

And  where  he  stipulated  in  an  action  that  it 
should  abide  the  event  of  another  action  which 
had  been  tried  in  the  same  court  and  was  then 
pending  on  appeal  in  the  supreme  courts  Bidam 
V.  Piiinegan,  48  Minn.  68, 16  L.  R.  A.  507. 

Under  Mo.  Be  v.  Code  1866, 1  12,  p.  1282,  requiring 
the  answer  to  deny  the  material  allegations  in  the 
petition  or  to  deny  any  knowledge  or  information 
of  tbe  matteralleged  sufBctent  to  form  a  belief,  the 
omission  by  a  guardian  ad  Utem  to  comply  with 
this  statute  will  not  prejudice  the  infant.  It  was 
said  that  tbe  courts  will  never  permit  a  guardian 
ad  litem  to  do  any  act,  or  make  any  admission,  or 
enter  into  any  agreement  or  stipulation,  which 
tends  in  any  degree  to  prejudice  or  compromise 
the  infants*  rights.    Ueveiy  v.  Skinner,  88  Mo.  08. 

In  Kingsbury  v.  Buckner.  134  (J.  &  630, 83  L.  ed. 
1047,  it  was  said  that  it  is  undoubtedly  the  rule  in 
Illinois,  as  elsewhere,  that  a  next  friend  or  guard- 
ian ad  tUem  cannot  by  admission  or  stipulation  sur^ 
render  the  rights  of  the  infant.  The  court  whose 
duty  it  is  to  protect  tbe  Interests  of  tbe  infant 
should  see  to  it  that  they  are  not  bargained  away 
by  those  assuming  or  appointed  to  represent  them. 

In  Hitt  V.  Ormsbee,  12  IlL  166.  it  was  held  that, 
**as  to  the  infant  defendant,  tbe  case  is  still  more 
defectively  made  out.  As  to  him,  nothing  can  be 
admitted,  but  everything  must  be  proved.  Be- 
yond the  admissions  of  the  answers,  there  is  no 
evidence  that  the  premises  were  purchased  with 
the  funds  of  Ormst)ee."  Tbe  suit  charged  the  an- 
cestor with  obtaining  a  conveyance  in  fraud  of  the 
grantor^s  creditors,  and  tbe  answers  referred  to 
were  those  of  adults,  and  the  case  does  not  show 
that  the  Infant  answered. 

32L.R.A. 


A  Judgment  in  a  friendly  suit  by  a  minor  where 
his  attorney  was  employed  by  the  defendant  in  a 
case  for  personal  Injuries,  submitted  without  a 
Jury  or  evidence,  does  not  bind  the  Infant,  as  an 
infant  is  not  bound  by  the  admission  of  anybody. 
Atchison,  T.  &  8.  F.  B.  Go.  v.  Elder,  60  UL  App.  27iw 
AlBrmed,l49Ill.l78. 

An  agreementfor  delay  by  an  attorney  appointed 
by  an  infant  would  not  bind  the  infant,  as  an  in- 
fant cannot  appoint  an  attorney.  Lang  v.  Bellolf, 
68N.J.Bq.286. 

The  consent  to  a  reference  by  an  attorney  repre> 
sen  ting  an  infant  defendant,  where  no  guardian 
ad  litem  was  appointed,  does  not  bind  the  Infant. 
Gamache  v.  Prevoet,  71  Mo.  84. 

And  a  guardian  ad  litem  cannot  oonsent  that  evi- 
dence against  tbe  infant  may  be  taken  before  an 
unauthorized  person,  or  that  incompetent  evidence 
may  be  used.    Fischer  v.  Fischer,  54  111.  23L 

And  a  guardian  ad  litem  cannot  waive  tbe 
rights  of  an  infant  by  the  admission  of  incompe- 
tent evidence  without  objection.  Cartwnght  v. 
Wise,  14  111.  417. 

In  HoweU  v.  Mills,  58  N.  Y.  822,  it  was  said  that 
a  guardian  ad  litem  could  not  oonsent  to  a  collusive 
arrangement  to  prevent  competition  at  a  Judicial 
sale  of  land  in  wbicb  the  infant  had  an  interest,  to 
the  prejudice  of  such  infant. 

In  Waugh  v.  Bobbins,  88  111.  188,  It  was  said  that 
natural  or  legal  guardians  cannot  by  consent 
waive  the  requirement  that  full  proof  must  be 
made  before  a  decree  can  be  rendered  againat  in- 
fants. 

The  exceptional  cases  recognizing  the  right  of  a 
representative  of  a  minor  to  consent  or  supulata 
in  matters  concerning  suits  are  tboee  relating  to 
practice,  in  which  cases  the  riarhts  of  the  minor 
were  not  prejudiced,  or  oases  controlled  by  a  stat- 
ute. 

A  guardian  ad  litem  and  solicitor  for  an  Infant, 
appointed  after  evidence  had  been  taken,  bad  the 
power  to  agree  to  submit  the  oaas  wit  boat 
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-▼.  Ferguson,  67  Fed.  Rep.  966;  Be  LamVB  Ea- 
-tats,  95  Cal.  897;  Benson  Min.  A  8.  Co.  Y.  Alia 
Jiin.  A  8.  Co.  9*ipra. 

Me»n,  Crowley*  SnlliTan,  A  Gross- 
•«np,  and  A.  D.  Austin,  for  respondents: 

The  relationship  sustained  between  the  de- 
4:ea8ed,  Erskine  D.  Kromer  and  Emma  Ero- 
mer,  from  and  after  the  year  1868,  and  facts 
surrounding  that  relationship,  constitute  suffl- 
•cient  proof  of  their  marriage  before  thex>rigina1 
homestead  entry. 

Be  McLaughlin*$  Estate,  4  Wash.  570«  16  L. 
B.  A.  699;  Tates  y.  Houston,  8  Tex.  488. 

Eromer^s  children  are  estopped  by  conduct 
'from  denying  marriaee. 

Sadler  y.  Ifiesz,  5  Wash.  183;  Schwabaeher  y. 
Van  Beypen,  6  Wash.  164;  Dickerson  v.  Col- 
Urow,  100  U.  B.  678.  25  L.  ed.  618:  Kirk  v. 
BamilUm,  102  U.  S.  68,  26  L.  ed.  79. 

Prior  to  the  acquisition  by  Friday  of  title  to 
«Dy  interest  in  this  land,  itSYalidity  was  settled 
l)y*Judicial  finding. 

The  probate  court  had  Jurisdiction  to  deter- 
mine the  facts  on  which  its  power  depended. 

The  power  to  hear  and  determine  a  case  is 
Jurisdiction. 

UniUd  States  y.  Arredondo,  81  U.  8.  6  Pet. 
4»1. 8  L.  ed  647;  Seott  y.  McNeal,  5  Wash.  809. 

If  the  minor  devisees  represented  by  the 
l^ardian  bad  been  possessed  of  the  entire  title, 
the  court  would  have  had  power  under  the 
statutes,  upon  proper  proof,  to  order  a  sale  as 
prayed  for  by  the  petition.  But  the  showing 
hj  the  widow  of  an  adversary  interest  OYer 


which  the  probate  court  had  no  power  deprived 
the  court  of  that  jurisdiction.  The  hearing  of 
her  objections  was  a  judicial  action  within  the 
power  of  the  court 

This  was  a  judicial  finding  of  fact  necessarily 
involved  in  the  exercise  of  jurisdiction  to  de- 
termine the  power  of  the  court  to  hear  the 
original  petition.  It  constitutes  an  estoppel 
against  appellants  from  claiming  in  a  subse- 
quent action  the  entire  premises. 

Herman,  Estoppel,  g^  10^106;  OaUaher  y. 
Moundamde,  84  W.  Va.  780;  Burner  y.  Bevener, 
Id.  774. 

The  wife  has  a  community  interest  in  a 
United  States  homestead  patented  to  her  hus- 
band during  coYerture. 

Fates  Y.  Houston,  8  Tex  488;  Noey.  Card,  14 
Cal.  677;  Pieree  y.  Frace,  2  Wash.  81;  Brazee 
V.  Sehofield,  2  Wash.  Terr.  209. 

The  settler  takes  by  purchase. 

United  States  v.  Waddelt,  112  U.  S.  76,  28  L. 
ed.  678;  Phiibriek  v.  Andrews,  8  Wash.  7. 

The  doctrine  of  relation  is  a  legal  fiction.  It 
may  be  invoked  when  it  is  necessary  to  do  exact 
justice,  but  will  not  be  invoked  to  do  injustice. 

EUis  Y.  Pomeroy  Imp,  Co,  1  Wash.  572:  Gib- 
son Y.  Chouteau,  80  U.  S.  18  Wall.  92,  20  L.  ed. 
534. 

Equitable  ri^rhts  are  not  affected  by  statute. 

Pieree  v.  Frace,  2  Wash.  93;  Monroe  Cattle 
Co.  Y.  Becker,  147  U.  8.  47,  87  L.  ed.  72;  ifar- 
queg  Y.  Fnshie,  101  d.  8.  478,  25  L.  ed.  8()0; 
Johnson  r.  Towsl^,  80  U.  8. 18  Wall.  72,  20  L. 
ed.  485. 


^ument  to  the  court,  the  tertlmony  to  have  the 
same  effect  as  if  taken  by  ao  examiner,  after  the  in- 
fantas answer  had  been  filed,  where  there  was  no 
-abowinir  made  that  other  eyldenoe  could  be  pro- 
'Cured.    Biddlnirer  v.  Wiland,  67  Md.  8S0. 

And  infants  are  bound  by  the  guardian  ad  Wem 
«diDlttiDg  the  use  of  affidavits  instead  of  evidence 
on  interrogatories,  where  there  is  no  mala  fides. 
Balsum  V.  Labee,  8  Iowa,  17, 74  Am.  Deo.  201. 

The  fraardfan  ad  litem  in  a  partition  suit  ht  s  full 
authority  tu  bind  his  wards  by  a  stipulation  Id  the 
nature  of  a  waiver  of  proof,  under  2  Waguer  (Mo.) 
£tat.  p.  973,  9  49,  providing  that  a  guardian  ad  litem 
in  a  partition  suit  has  the  same  power  as  any  gen- 
eral iruardian,  and  1 48,  providing  that  the  acts  of  a 
jflruardlan  in  such  suit  shall  be  binding.  Le  Bour- 
.seoiae  ▼.  McNamara,  82  Mo.  189. 

And  a  minor  was  bound  by  an  agreement  of  his 
guardian  with  other  parties  in  a  partition  sale,  al- 
lowing the  payment  of  the  money  before  the  time 
it  was  to  become  due,  as  Mo.  Rev.  Stat.  1 8846,  pro- 
Tided  that  guardians  are  authorized  to  do  and  per- 
form any  matter  respecting  the  division  of  any 
lands  as  herein  directed  which  shall  be  binding  on 
«uoh  wardi  as  if  done  by  the  ward  after  the  disabil- 
ities are  removed,  btate,  Bloe,  v.  Cayce,  85  Mo.  458. 

And  a  guardian  ad  litem  may  comment  to  the  re- 
-moval  of  a  suit  from  one  circuit  court  to  another, 
as  the  court  could  do  by  the  consent  of  all  the  par- 
ties wLat  it  would  have  the  right  to  do  upon  the 
motion  of  any  one.  Lemmon  v.  Herbert  (Va.)  24 
-aE.  249. 

A  settlement  made  by  executors,  heirs,  devisees, 
and  guardian  of  infants,  on  an  intricate  matter  of 
jin  estate,  was  confirmed  by  the  chancellor  on  a 
petition  by  the  parties  for  such  confirmation, 
where  such  settlement  was  for  the  advantage  of 
«11  parties.  Worthington  v.  Worthington  (Ky.)  36 
•fi.  W.  1089. 

Under  chap.  107,  I  68,  Ta.  Code  1878,  providing 
<hat  chancery  causes  may,  by  consent  of  parties 


given  in  open  court  and  entered  of  record,  be  sub- 
mitted to  the  Judge  of  the  court  in  which  such 
cause  is  pending,  for  decree  to  be  made  therein  In 
vacation,  such  a  decree  will  not  be  set  aside,  where 
the  guardian  ad  litem  consented  and  no  showing  la 
made  that  the  Infant  was  prejudiced.  Morriss  v. 
Virginia  Ins.  Co.  86  Va.  688. 

A  guardian  ad  Wem  may  consent  to  an  appeal  to 
any  other  grand  division,  as  such  consent  could  not 
possibly  prejudice  the  substantial  rights  of  the  In- 
fant, under  HI.  Const.  1870,  art.  8,  U  2,  &,  8,  provid- 
ing that  appeals  and  writs  of  error  may  be  taken  to 
the  supreme  court  held  in  the  grand  division  ia 
which  the  case  is  decided,  or,  by  consent  of  the  par- 
ties, to  any  other  grand  division.  Kingsbury  v. 
Buckner,  134  U.  S.  860, 88  L.  ed.  1047. 

A  nd  a  guardian  ad  litem  may  waive  the  execution 
of  an  appeal  bond  on  an  appeal  to  the  supreme 
court  of  Illinois,  without  affecting  the  Jurisdiction 
of  the  supreme  court.   IMd. 

The  plaintiff,  having  been  admitted  by  the  court 
to  prosecute  as  next  friend  for  the  infant  in  an  ac- 
tion for  a  legacy,  may  discharge  this  Judgment,  and 
it  will  be  a  bar  to  any  future  action  for  the  legacy. 
Miles  V.  Boyden,  8  Pick.  218. 

In  Tillotson  v.  Hargrave,  8  Madd.  484,  it  was  said 
that  the  solicitor  of  infants  could  bind  them  by  his 
conduct  as  though  they  were  adulra.  But  the  court 
refused  to  allow  the  master  to  use  affidavits  on  a 
reference,  although  this  was  the  matter  admitted 
by  the  solicitor. 

In  Bidam  v.  Flnnegan,  48  Minn.  68. 16  L.  B.  A.  607, 
it  was  said  that  one  cannot  adroit  *tbat  concessions 
or  admissions  such  as  are  ordinarily  made  in  the 
progress  of  a  cause,  and  which  are  entirely  consist- 
ent with  good  faith,  and  which  it  is  frequently  for 
the  interest  of  a  party  to  make,  may  not  be  made 
by  the  guardian." 

In  Bulow  V.  Witte,  8  S.  C  N.  8. 808,  where  the  pe- 
tition of  trustees  for  the  sale  of  land  of  infanta 
waa  referred  to  a  master,  and  the  report  reoonu 
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WABEmOTOn  SUFBSIOB  COUBT. 


The  husband  is  the  trustee  of  the  oommuoity. 

Sadler  ▼.  ^ie«,  5  Wash.  183;  Brotton  ▼. 
Langeri,  1  Wash.  78;  Adams  v.  Black,  6  Wash. 
528;  mU  ▼.  Tovng,  7  Wash.  88. 

Power  to  will  does  not  affect  interest  of 
surviving:  spouse. 

Conn  y.  Davis,  88  Tez.  208:  Beard  t.  Knox^ 
6  Cal  252,  68  Am.  Dec.  126;  Be  SUtey's  Estate, 
42  Cal.  218. 

The  widow  is  not  estopped  by  accepting 
lesacv 

Leuis  ▼.  Lichty,  8  Wash.  218;  Toney  t. 
Spragins,  80  Ala.  141. 

The  surviving  spouse  takes  her  moiety  abso- 
lutely in  her  own  right  upon  the  death  of 
the  other  spouse  subject  only  to  community 
debts. 

RiU  y.  Taung,  supra;  Wdfre  ▼.  Lario,  42 
La.  Ann.  178. 

The  probate  court  upon  distribution  under 
the  will  had  the  power  to  distribute  all  that 
part  of  the  estate  which  passed  by  virtue  of 
the  will,  but  the  interest  of  the  widow  is  not 
derived  from  the  deceased,  does  not  pass  to 
her,  and  is  not  created  in  her  by  virtue  of 
heirship. 

Bill  y.  Taung,  supra. 

The  probate  court  nad  no  power  to  adjudicate 
the  adversary  right  of  the  widow  as  against 
the  devisees  under  the  will. 

8teu)art  y.  Lohr,  1  Wash.  841;  Freem. 
Judgments,  g  264;  Houston  y.  Musgrove,  85 
Tez.  596. 


A  quitclaim  deed  ia  not  notice  of  defectiyr 
title. 

MbeUe  v.  8heruiood,li8  U.S.  21,  OT  K  ed.  850; 
Untied  States  y.  California  db  0.  Land  Co.  14» 
IJ.  a  81, 87  L.  ed.  854;  Ankeny  y.  C^ark.  1 
Wash.  649. 

The  determination  of  the  fact  of  title  hy 
the  court  ia  conclusive  upon  ail  the  partiea  tt>' 
the  suit. 

Hancock  v.  Lopei,  58  Cal.  862;  DeUprejf  t. 
BeXJprhy,  27  Cal  829,  87  Am.  Dec.  81;  Hbrvw- 
hout  V.  Higuera,  82  Cal.  290;  Gates  v.  Sb/mmk 

85  Cal.  576, 95  Am.  Dec.  189;  NaA  v.  ChwxK 
10  Wis.  808,  78  Am.  Dec.  678;  Hill  y.  Young, 
supra;  Clemens  y.  Clemens,  87  N.  T.  74^ 
Bloomer  v.  Sturges,  58  N.  Y.  176;  Danakar  ▼. 
Prentiss.  22  Wis.  811;  TaUmany.  McCar^,  It 
Wis.  402;  Blakeley  v.  Colder,  16  N.  Y.  «7t 
HoweU  y.  MilU,  66  N.  Y.  226;  1  Freem.  Jnd«^ 
menu,  §  260. 

Failure  of  defendant  to  answer  doea  not  af- 
fect Jurisdiction. 

Jordan  v.  Van  Epps,  85  N.  Y.  486;  Danaker 
V.  Prentiss,  22  Wis.  817. 

Jurisdiction  to  partition  was  regularly  ac- 
quired. 

Voorhees  y.  Jaek^on,  Bank  of  UhUsd  States, 

86  U.  S.  10  Pet.  449,  9  L.  ed.  490. 

Error  will  not  avail  to  cancel  the  title  of  the- 
purchaser. 

Purs'ey  y.  Hayes,  22  Iowa  11,  92  Am.  Dee. 
850;  Allman  y.  Taylor,  101  III.  185;  Irwin  y. 
J^ers,Z  Ohio  St.  890;  Freem.    Judgmeata,. 


mendiDff  a  nale  was  coDCurred  in  by  a  Ruardian  od 
VUm  and  oonflrmed,  and  sale  made,  the  infants 
were  bound. 

Ill  an  action  of  aooonntloff  filed  by  a  minor,  a 
written  statement  made  before  the  master  as  to  the 
disputed  items,  where  the  minor  was  represented 
by  ffuardian  in  person  and  by  solicitor,  binds  the 
minor  as  to  the  making  up  of  the  issues  on  the  ao- 
oouDt,    Patterson  v.  Johnson,  118  111.  669. 

As  to  a^reementt  see  McClure  v.  S^arthlnff,  61  Mo. 
lOB,  supra.  Lb. 

d.  Bifomiuions. 

The  waiver  by  omiasions  of  a  representative  of 
an  Infant  to  make  a  material  Issue  in  the  plead- 
ings, or  to  insist  upon  proper  daims,  or  to  complete 
the  Issues,  will  not  prejudice  the  rigrhts  of  the 
minor.  But  there  are  some  exceptions,  to  the  ex- 
tent that  tbe  infant  Is  bound  by  the  rules  of  vari- 
ance and  joinder  of  defenses,  and  where  the  stat- 
ute concludes  all  parties.  This  note  Is  not  intended 
.to  include  cases  of  ordinary  default  judgments 
or  decrees  firo  oonftsao.  Such  cases  hold  that  an 
Infant  cannot  be  bound  by  the  failure  to  plead. 

So,  a  minor  is  not  bound  where  his  Ruardian  falls 
to  Insist  upon  a  legal  defense  of  the  statute  of 
frauds  apparent  on  the  face  of  the  record.  Grant 
y.  Graigmiles.  1  Bibb,  208. 

And  where  the  guardian  ad  litem  does  not  ques- 
tion the  jurisdiction  of  the  court  by  his  answer. 
Bowers  v.  Smith,  10  Paige,  198.  See  Jones  v.  Jones, 
in/m. 

And  wbere  a  guardian  ad  lUenn  falls  to  make  a 
defense  in  his  answer  against  a  petition  by  execu- 
tors for  authority  to  make  a  mortgage.  Curtis  v. 
Bailagb,  4  Edw.  Ch.  688. 

And  where  a  guardian  ad  litem  tails  to  deny  In  his 
answer  all  the  material  allegations  of  the  petition 
prejudicial  to  the  infant.  Brenner  v.  Blgelow,  8 
Kan.  4(16. 

And  where  a  guardian  failed  to  pray  for  judg- 
ment for  interest  in  an  action  against  executors 
who  retained  tbe  infantas  money  for  several  years 

82  L.  K.  A. 


without  excuse.  Stephens  v.  Van  Bureo,  1  Paigsw 
479. 

And  where  a  guardian  ad  VUlem  fails  to  answer 
after  demurrer  has  been  sustained  to  his  answer,  a» 
this  will  not  authorise  a  judgment  against  an  inflaot 
for  want  of  answer  without  evldenoe.  Blohards  v* 
Richards,  17  Ind.  686. 

And  where  the  guardian  ad  UUm  tailed  to  maka> 
a  defense  that  could  have  been  legally  availed  of. 
Stark  V.  Brown,  101  HI.  806. 

And  where  an  Infant  falls  to  reply,  as  this  Is  nofc 
an  admission  of  the  facts  charged  In  tbe  answer, 
and  does  not  dispense  with  proof.  Legard  y.  Shef- 
field, 2  Atk.  877. 

But  in  Thurston  y.  Nutton,  8  P.  Wms.  288,  not«,  ft 
was  held  that  tbe  failure  of  an  infant  to  reply  to  an 
answer  authorizes  the  answer  to  be  read  in  evfdenee- 
against  the  Infant,  as  the  defendant  is  deprived  of 
the  opportunity  of  examining  witnesses  to  proy» 
his  answer. 

And  intants  are  not  excepted  from  the  proviskma 
of  N.  Y.  Oode,  9 148,  provldmg  that  matters  of  ooo- 
fession  and  avoidance  must  be  set  up  in  tb» 
answer:  and  such  evidence  cannot  be  admitted  in 
tavor  of  the  infant  under  an  answer  of  gonerai  de- 
nial by  a  guardian  ad  litem.  Boe  v.  Ancevlne,  r 
Hun,  670. 

And  under  N.  Y.  Code  Civ.  Proa  1 1577,  provldinr 
that  when  a  sale  in  partition  has  been  oonfiroMdi 
by  final  judgment  It  shall  be  bindtag  and  oondusl  v» 
and  bar  those  persons  from  right  and  title,  the- 
failure  of  the  guardian  ad  litem  to  make  a  defeose- 
that  could  have  been  made  in  such  a  case  wfll  ren- 
der him  liable  in  damages,  and  this  Is  tbe  only  rem- 
edy.   Heed  v.  Beed,  46  Uun,  212. 

In  the  case  of  intants.  It  has  been  erroneoasly 
thougbt  tbat  it  is  merely  necessary  to  put  in  what 
Is  called  a  common  intant*s  answer,  submitting  hi» 
rights  to  the  protection  of  the  oourt;  but  that  isnoc 
so,  for,  in  reality,  the  preparation  of  an  infants 
answer  may  in  some  oases  require  great  oonaldeta^ 
tion.    He  may  have  a  defense,  yet  at  tlie  hearing  ia 
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Eboksb  y.  Fjudat. 
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t  600;  Bchoiiler,  Dom.  Kd.  S  861;  Thtrnmn  t. 
2Wmi0,  27  U.  8.  2  Pet.  100,  7  L.  ed.  880; 
JtPherion  v.  Otn/tjf,  11  Berg.  &  R.  420,  14 
Am.  Dec.  642;  Perkitu  ▼.  FairJlM,  11  Mass. 
827;  Qtignon  y.  ii«^,  43  U.  8.  2  How.  810, 11 

Ii.ed.m 

Jmiadiction  for  one  purpose  giyes  Jarladic- 
tloo  for  sll  purposes. 

AparU  Farkt,  08  U.  8. 18,  28  L.  ed.  787; 
Cfromioea  t.  HuU,  07  N.  Y.  200;  Beed  t. 
Beed,  107  N.  Y.  547;  Brittain  ▼.  Kinnaird,  1 
Brod.  &  B.  482;  WhUman  t.  .FVsA^,  74  BL 
147;  Rose,  Judicial  Sales,  §  402. 

Keither  direct  uor  collateral  attack  can  be 
made  on  the  sale  for  ecror,  though  apparent 
OD  the  record. 

Dilwfrih  ▼.  Rice,  48  Mo.  124;  (Ja%tleman  ▼. 
safe,  60  Mo.  587;  Bnwori  ▼.  Brevoort,  70  N. 
T.  140;  Kane  t.  Boek  Biver  Canal  09.15  Wis. 
179;  BlakOey  t.  CaMar,  15  N.  Y.  610. 

Partition  will  lie  against  infants. 

Freem.  Cotenancy  &  Partition,  2d  ed.  §  467; 
AUm'ghi  y.  Flown,  52  Miss.  246;  Code  1881, 
§506. 

Notwithstanding  trust  of  his  interest. 

Beard  v.  Knox,  5  Cal  252;  Be  SUveu'a  EttaU, 
42  Cai.  210;  Conn  y.  Davie,  88  Tex.  208;  8iU  t. 
Blanep.  150  Pa.  264;  Thato  y.  Bitchie,  186 
U.  8.  510, 84  L.  ed.  681. 

The  Ruardian  had  power  by  statute  to  con- 
fess Judjfrment. 

Code  1881,  $g  2,  202. 

Minors  are  bound  by  the  same  rule  as  adults. 


1  Herman,  Estoppel,  p.  178,  S  164;  1  Dan. 
Ch.  Pr.  5th  Am.  ed.  168, 164;  BngUeh  y.  Sav- 
age,  5  Or.  518;  Baleton  y.  Lahee,  8  Iowa,  17» 
74  Am.  Dec.  201 ;  Tilloteon  t.  Eargrave,  8  Madd. 
404. 

Attorneys  may  waiye  formal  proof. 

Wood,  Practice  Evidence,  g  170: 1  GreenU 
Ey.  %  178;  Alton  y.  Qilmanion,  2  N.  H.  520; 
Tovng  y.  Wright,  1  Campb.  140;  Oeeanpan 
y.  Winehe^er  Bepeaiing  Arm$  Co.  163  U.  8. 
268,  26  L.  ed.  541;  HoUie  y.  DaehiOl,  62  Tex. 
187;  Gunter  y.  Fox,  51  Tex.  888;  BenneU  y. 
BamiU,  2  8ch.  &  Lef.  577;  Joyce  y.  MeAvoy,  81 
Cal.  278,  80  Am.  Dec.  172;  Freem.  Judgm. 
§  151;  Hurt  y.  Long,  00  Tenn.  445;  Playne  y. 
Maeek,  114  Mo.  681;  Bnglieh  y.  Savage,  nipra; 
Oreen  y.  Walker,  00  Mo.  68;  San  Fernanda 
Farm  Bomeetead  Aseo,  t.  Forter,  58  Cal. 
81. 

The  owners  of  a  community  interest  may 
maintain  partition. 

Bin  y.  Young,  7  Wash.  88. 

Fraud  must  be  actual  andpositiye. 

Boee  y.  Wood,  70  N.  Y.  10;  Foeter  y. 
Wood,  6  Johns.  Ch.  87;  Smith  y.  iVWstm,  62 
N.  Y.  287;  (V<?wittwB  y.  Hull,  07  N.  Y.  200; 
Jonee  y.  />0cA,  46  Iowa,  186;  Quinn  y.  TF(f<A- 
erftetf,  41  CaL  247:  Freem.  Judgmeots,  4th  ed» 
%  608;  Richmond  A  P.  ^.Ob.y.  4S/ai>p0n.  2  Pat- 
ton  &  H.  (Va.)  827;  6=9wn  y.  Dodge,  6  Ohio,. 
80,  25  Am.  Dec.  786. 

Mesere.  Brown  A  BrowneU  also  for  re> 
spondents. 


may  be  found  Impossible  to  make  it  effectual,  in 
ooDsequenoe  of  its  not  hayinff  been  properly  raised 
and  the  proper  facts  pal  in  issue  by  his  answer. 
liAne  V.  Hardwlcke,  9  Bear.  148. 

And  wbere  the  answer  of  the  infant  did  not  put 
In  Issue  all  the  allegations  of  the  bill  for  a  sale  of 
land,  it  will  be  presumed,  in  the  absence  of  evi- 
denoe  from  the  record,  thatsuiBcienteyidenoe  was 
Introduced  upon  the  tritfL  Wells  v.  Smith,  44  Miss. 


A  ffuardian  ad  lUtm  wttl  be  held  to  haye  waived, 
by  answer,  the  fact  that  a  bill  of  complaint  was  not 
signed,  where  the  objection  is  first  made  in  the  su- 
preme court,  as  it  is  a  mere  irregularity  and  a 
question  that  pertains  to  practice:  and  the  rights  of 
an  infant  defendant  will  not  be  considered  preju- 
diced if  the  guardian  ad  Zttem  answers  without  sug- 
geating  the  omission,  which  wiJl  be  equivalent  to  an 
express  waiver.    Turner  y.  Jenlcins,  79  IlL  288. 

Some  cases  bold  that  the  omission  of  the  guardian 
ad  lUem  to  act  in  matters  affecting  the  Interests  of 
the  infant  do  not  bind  the  minor.  But  in  regard  to 
questions  of  practice  it  would  seem  that  inaction 
should  be  controlled  by  the  same  rules  as  agree- 
ments, for  which  see  nipro,  o. 

That  the  Infant  defendants,  who  were  made  new 
parties  on  an  amended  bill,  did  not  object  to  read- 
ing the  evidence  taken  on  the  original  bill,  will  not 
Justify  an  order  that  this  evidence  be  read  as 
against  the  infant.  Quantock  y.  Bullen,  6  Madd. 
8L 

Mere  nonaction  of  a  guardian  ad  Utem  who  had 
no  notice  of  the  taking  of  testimony  will  not  be 
construed  as  a  waiver  of  the  infant's  rights, 
whether  relating  to  the  practice  or  substance  of  the 
defense.  It  was  said  that  the  guardian  ad  Utem 
cannot  admit  away  any  of  the  substantial  rights  of 
the  infant.   Turner  y.  Jenkins,  supra. 

But  the  failure  of  the  guardian  ad  Utem  to  ques- 
tion the  Jurisdiction  of  the  court  in  prematurely 
rendering  a  de<n«e  against  Infants  will  not  waive 
their  rights.  Jones  y.  Jones,  66  Ala.  61Sw  See 
Bowers  y.  Smith,  10  Paige,  198b 
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The  waiver  of  the  right  by  infants  to  take  a  per- 
sonal decree  on  the  admission  of  assets  by  an  exec* 
utor,  and  the  taking  of  a  decree  for  an  accounting, 
will  not  bind  them.  Wall  y.  Bushby,  1  Bro.  Ch.  484. 

As  to  omission,  see  Oart  Wright  y.  Wise,  14  DL  417, 
and  Bevely  y.  Skinner,  88  Mo.  98,  euvra,  o. 

n.  By  appearance, 
a.  By  aUomey. 

An  attorney  cannot  waive  senrloe  of  process  oo 
an  infant.    Evans  y.  Da  vies,  89  Ark.  886. 

And  cannot  enter  the  appearance  of  minor  heirs 
who  were  not  brought  into  court  by  proper  sum- 
mons of  notice.  Boonell  y.  Holt,  88  BL  71;  De  La- 
Hunt  y.  Holderbaugh,  66  Ind.  286. 

And  cannot  appear  for  an  infant  defendant  and 
waive  service  of  process,  under  Kan.  Gode.  H  77, 78, 
providinir  for  personal  service  and  publication 
of  service  of  process.  Armstrong  y.  Wyandott* 
Bridge  Co.  1  McCahon  (Kan.)  166. 

So,  a  general  appearance  by  the  defendants  by 
counsel  will  not  bind  infants  who  are  not  served 
with  proo«>eB.  Valentine  v.  Cooley,  Meigs,  6111,  8S 
Am.  Dec.  166. 

And  an  infant  defendant  is  not  bound  by  an  ap- 
pearance of  attorneys  employed  by  his  natuial 
guardian  to  defend  for  him,  where  such  infant  waa 
not  notified  and  no  person  was  appointed  by  the 
court  to  make  his  defense.  Priest  y.  Hamilton,  t 
Tyler  (Vt.)  60. 

A  minor  defendant  can  only  appear  by  guardian. 
An  agreement  by  an  attorney  cannot  be  made  to 
operate  as  an  appearance  tor  him.  Bussell  y» 
Texas  ft  P.  B.  Co.  68  Tex.  646, 

In  Clarke  y.  Ollmanton,  18  N.  H.  616,  It  was  said 
that  Infants  oould  not  appoint  an  attorney  to  ap- 
pear for  them,  and  oould  take  no  step  to  conolud» 
their  interests  by  aoknowledging  that  service  had 
been  legally  made. 

In  Mercer  y.  Watson,  1  Watts,  880,  It  was  said  thaS 
an  attorney  oould  not  enter  an  appearance  for  an 
infant  defendant. 

In  Bird  y.  Pegg,  6  Bam.  ft  Aid.  418,  II  was  said 
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Scott*  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs  have  appealed  from  a  decree 
of  the  superior  court  of  Snohomish  countj 
dismissing  their  complaint,  and  adjudging, 
in  effect,  that  they  have  no  title  to  the  prop- 
erty In  controversy,  which  is  a  certain  tract 
•of  land  of  about  147  acres,  in  the  present  city 
of  Everett.  The  complaint  set  up  title  in 
fee  in  the  plaintiff  Victor  £.  Eromer,  with 
subsidiary  interests  for  a  limited  period  in 
his  three  sisters,  Emma  and  Mattie  Eromer, 
who  were  joined  as  plaintiffs,  and  Alice 
Eromer,  who  declined  to  Join  as  plaintiff, 
and  was  made  a  defendant.  The  title  is 
claimed  by  the  plaintiffs  through  their  de- 
ceased father,  Erskine  D.  Eromer,  by  will. 
The  complaint  attacks,  and  seeks  to  vacate 
on  the  grounds  of  lack  of  Jurisdiction  and 
fraud,  a  decree  of  sale  and  deed  in  partition 
in  said  court  under  which  the  defendants 
Hucker  and  Hewitt  and  the  Everett  Land 
■Companv,  intervener,  claim  title  in  fee  to 
certain  interests  in  said  land,  and  Joins  the 
defendants  Friday.  Holland,  and  Plaskett,  on 
account  of  their  connection  with  said  parti- 
tion and  participation  in  the  alleged  nraud- 
ulent  proceedings.  The  answers  of  the  de- 
fendants Rucker  and  Hewitt,  with  their 
counterclaims,  and  the  intervening  complaint 
of  the  Everett  Land  Company,  set  up  the 
validity  of  the  partition  proceedings  which 
originated  In  an  alleged  community  right  in 
the  lands  in  controversy  in  the  widow  of 
Erskine  D.  Eromer,  who  is  the  defendant 


Emma  Holland.  The  material  facts  relating 
to  the  matters  in  controversy  are  as  follows: 
On  May  8,  1870,  said  Erskine  D.  Eromer 
made  a  homestead  filing  upon  the  land  afore- 
said, situate  in  Snohomish  county,  Wash. 
It  is  claimed  that  he  was  at  that  time  a  sin- 
gle man,  but  at  or  about  said  time  (the  ex- 
act time  not  being  material)  a  certain  Indian 
woman,  who  had  previously  been  known  by 
the  name  of  Emma  Eanouke,  and  who  was 
thenceforth  known  as  Emma  Eromer,  came  to 
live  with  him  as  his  wife,  and  continued  to 
live  with  him  until  his  death,  in  1885.  The 
plaintiffs  and  said  Alice  Eromer  are  their 
children.  On  October  26, 1878,  said  Erskina 
D.  E^romer  made  the  requisite  proofs  of  his 
capacity  to  file  and  compliance  with  the  laws 
of  the  United  States  relating  to  such  home- 
stead entry.  On  December  21,  1876,  he  and 
said  Indian  woman  appeared  before  a  Justice 
of  the  peace  of  said  county,  and  had  a  mar- 
riage ceremony  performed.  On  December 
80, 1876,  a  patent  for  said  land  was  issued  to 
him.  At  his  death  he  left  the  following 
will,  purporting  to  devise  the  land  in  con- 
troversy: "I  will,  bequeath,  and  devise  to 
my  beloved  son,  Victor  E.  Eromer,  the  land 
upon  which  myself  and  family  reside,  situate 
in  said  county  of  Snohomish,  Wa^ingtoa 
territory,  to  wit,  lots  numbered  1  and  2,  the 
S.  E.  i  of  the  K.  W.  i,  and  the  N.  W.  i  of 
the  N.  E.  i  of  sec.  80  in  T.  29  K.  of  R.  5 
E.,  containing  147  acres  and  55-100  of  an 
acre.  It  is  my  will  and  desire  that  my  family 
be  not  separated,  and  it  is  my  intention  that 


that  a  Judgmeot  against  an  infant  on  an  appear- 
anoe  by  an  attorney  Is  error. 

Id  Winston  v.  McLendon,  48  Miss.  254,  it  was  said 
that  an  infant  could  not  vralve  any  part  of  a  form- 
ula of  service  of  process,  by  constituting  an  attor^ 
oey  to  appear  for  him. 

But  in  Uogers  v.  McLean,  10  Abb.  Pr.  808,  it  was 
aaid  that  a  committee  of  a  lunatic  infant  residing 
In  the  state  of  New  York  may.  without  service  of 
flummoDs  on  the  lunatic,  cause  an  appearance  to  be 
entered  and  a  guardian  appointed  for  taim,  which  is 
at  least  doubtful. 

Some  cases  do  not  show  whether  the  minor  was 
served  with  process  or  not,  but  hold  that  an  appear- 
ance of  an  infant  defendant  by  an  attorney  is 
erroneous. 

8o.  an  attorney  cannot  appear  for  and  bind  an 
Infant  defendant  where  there  Is  no  guardian  ad 
litem  appointed.  Gamache  v.  Prevoet,  71  Mo.  84; 
Timmons  ▼.  Timmons,  6  Ind.  8;  Mockey  ▼.  Grey,  2 
Johns.  192. 

And  cannot  appear  for  a  married  woman  in  an 
action  of  assumpsit  against  a  baron  and  feme  where 
she  is  an  infant,  because  she  ought  to  appear  rwr 
Ifuordianum.   Freeman  v,  Boddlngton.  Vent.  186. 

So,  an  appearance  of  an  infant  defendant  by  an 
attorney  is  not  binding.  Cruikshank  v.  Gardner,  2 
Hill,  838;  Somers  t.  Rogers,  28  Vt.  686. 

And  such  an  appearance  is  error.  King  v.  Mar- 
t)orougb,  Cro.  Jac.  808;  Bird  v.  Orms,  Id.  289. 

And  an  appearance  entered  by  a  plalntiif  for  an 
Infant  defendant  by  an  attorney  is  Irregular,  and 
the  proceedinors  may  be  set  aside.  Kunn  v.  Curtis, 
4  Dowl.  P.  a  729. 

A  Judgment  was  set  aside  where  the  infant  de^ 
fendant  appeared  by  attorney  and  obtained  a 
Judgment  of  non  prof.^  as  the  defense  should  have 
been  made  by  guardian.  Comstock  v.  Carr,  6  Wend. 
886. 

And  an  infant  defendant  appearing  only  by 
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I  attorney  is  not  bound,  and  the  Judgment  will  ba 
vacated  on  audita  querOa  as  to  him,  and  also  as  to 
others.   Starbird  v.  Moore,  21  Yt.  628. 

In  Bailey  v.  McGlnniss,  67  Mo.  882,  it  was  said  that 
Infant  defendants  could  not  appear  by  attorney. 

In  GkKMlridge  v.  Roes.  6  Met.  487,  It  was  admitted 
that  a  general  appearance  by  an  attorney  for  an 
infant  defendant  did  not  bind  him. 

In  Peak  v.  Shasted,  21  IlL  188,  74  Am.  Dec  88.  It 
was  said  that  a  minor  can  only  appear  and  defend 
by  a  guardian,  and  not  in  person  or  by  attcnuey. 

In  Bloom  ▼.  Burdlck,  1  HiU.  181, 87  Am.  Dea  291, 
it  was  said  that  at  common  law  an  appearance  by 
attorney  for  an  infant  defendant,  instead  of  by 
guardian,  would  render  the  Judgmeot  roid. 

In  Bedell  y.  Lewis.  4  J.  J.  Marsh.  582,  it  was  saU 
that  an  infant  cannot  defend  an  action  by  an  attor- 
ney without  the  aid  of  a  guardian  ad  (item. 

But  some  cases  bold  that  a  Judgment  against  an 
infant  who  appears  by  attorney,  and  not  by  guard- 
ian, is  not  void,  but  voidable.  Barber  r.  OiaveSi 
18Vt.29a 

And  that  an  infant  appeared  and  defended  by 
attorney,  and  not  by  guardian,  can  only  be  taken 
advantage  of  by  writ  of  error  coram  nobU,  Mere- 
dith V.  Sanders,  2  Bibb,  101. 

An  Infant  executor  in  an  action  brought  against 
him  appeared  by  attorney  where  he  ought  to  have 
appeared  by  guardian,  and  it  was  resolved  by  the 
court  that  this  was  error,  for  this  doth  much  con- 
cern the  infant,  inasmuch  as  by  his  false  plea  be 
shall  be  bound  to  answer  of  his  own  goods  if  be 
hath  no  goods  of  his  testator,  and  therefore  under 
the  statute  he  hath  a  remedy  against  his  guardian 
for  filing  a  false  plea.  Wescot  v.  Gotten,  Popham, 
180. 

Where  process  was  served  on  the  Infant,  who 
appeared  and  defended  by  an  attorney,  the  Judg- 
ment wRs  not  void,  but  voidable.  Townseod  v. 
Cox,  45  Mo.  40L 
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my  said  sod,  Victor  E.  Kromer,  shall  ootsell 
or  dispose  of  said  described  premises  until 
«ach  of  Diy  daufjliters  shall  become  of  full 
«gc,  viz.  Alice  Kromer,  MM;tie  Kromer,  and 
£mma  Kromer,  and  that  they  shall  each  have 
the  privilege  of  residing  upon  said  premises 
Tintil  they  shall  each  become  married,  pro- 
vided they  should  marry  before  they  shall 
have  arrived  at  the  age  of  majority ;  and  it 
is  my  desire  that  the  rents,  issues,  and  profits 
of  said  described  premises  shall  go  to  sup- 
port ray  said  son  and  daughters,  hereinbefore 
mentioned,  until  said  girls  shall  have  become 
married  or  arrived  at  the  age  of  majority,  at 
the  expiration  of  which  time  my  said  son, 
"Victor*  E.  Kromer,  is  hereby  empowered  to 
dispose  of  said  premises  as  he  shall  see  fit. 
.  .  .  Third.  I  give  and  bequeath  unto  my 
wife,  Emma  Kromer,  the  sum  of  $200,  which 
my  executor  is  hereby  authorized  to  pay  at 
my  death.  And  it  is  my  will  and  desire  that 
my  said  wife,  Emma  Kromer,  reside  upon  the 
premises  hereinbefore  mentioned  and  be- 
queathed to  my  said  son,  Victor  E.  Kromer, 
until  her  death  or  marriage.  .  .  .  I  nomi- 
nate and  appoint  my  res^pected  friend  J.  H. 
Plaskett  my  executor,  and  authorize  him  to 
administer  upon  ray  e8t«ste,  and  to  execute 
this  will,  without  givine  bond,  and  without 
sny  direction  or  control  from  any  court,  and 
without  notice  to  creditors  or  otherwise." 
This  will  WHS  probated  September  10,  1885. 
Said  J.  H.  Plaskett  qualified  as  executor,  and 
a  copv  was  filed  in  the  auditor's  office  for 
record  In  October,  1885.     On  September  28, 


1885,  said  Plaskett  was  appointed  guardian 
of  the  persons  and  property  of  said  children, 
and  has  ever  since  served  as  general  guardian 
of  their  persons  and  property.  On  October 
25.  1886,  the  final  account  of  said  Plaskett  as 
executor  was  allowed  by  the  probate  court, 
and  distribution  made  of  the  real  and  per- 
sonal property  wi  1 1  ed  by  the  deceased.  There 
is  some  contention  as  to  whether  the  widow 
was  a  party  to  this  proceeding,  but  we  do  not 
regard  it  as  material,  and  the  plaintiifs  prac- 
tical Iv  concede  that  it  is  not.  On  December 
14,  1880,  said  Plaskett,  as  guardian,  filed  a 
petition  in  the  probate  court,  praying  for  the 
sale  of  the  real  estate  in  controversy,  alleging 
such  facts  as  the  statute  required  to  authorize 
a  sale  by  a  guard iaq  of  his  minor  ward's  real 
estate.  It  was  claimed  that  the  real  estate 
was  unproductive  and  that  there  were  no 
funds  to  pay  the  taxes  thereon  or  to  support 
the  children,  and  that  it  would  be  for  the  ad- 
vantage of  said  children  to  have  the  same 
sold.  Upon  the  hearing  of  this  petition,  on 
January  27.  1890,  the  widow  of  Erskine  D. 
Kromer,  who  had  previously  to  that  time 
married  one  Holland,  appeared  and  filed  ob- 
jections to  the  order,  and  asked  for  partition, 
claiming,  among  other  things,  that  the  land 
in  controversy  was  community  property  of 
herself  and  said  Erskine  D.  Kromer,  and  that 
she  was  entitled  to  one  half  thereof,  as  the 
surviving  spouse.  The  probate  court  found 
against  her,' and  entered  an  order  directing  a 
sale  of  all  of  the  land.  On  January  28,  1890, 
she  filed  a  notice  of  appeal  from  said  order 


And  in  such  a  case  the  objection  that  a  judgment 
-was  taken  against  an  Infant  oould  only  be  taken 
advantage  of  by  writ  of  error,  aad  the  judgment  Is 
in  full  foroe  until  reversed.  Marsbail  v.  Fisher,  1 
Jones,  L.  111. 

The  appearance  of  counsel  without  protest,  on 
4)ehalf  of  an  alleged  lunatic  on  an  inquisition,  and 
the  failure  to  show  that  notice  was  not  received 
t>y  the  pemon  in  qupstion,  will  prevent  setting 
ABide  the  Inquisition  on  the  ground  that  notice  was 
not  sufficiently  given,  where  one  copy  was  actually 
driven  to  the  attorney,  and  another  to  the  person 
baving  custody  of  the  alleged  lunatic,  to  whom  ac- 
cesB  for  the  service  of  the  notice  was  refused. 
Be  Lindsley,  46  N.  J.  Eq.  358. 

b.  By  guardian  ad  litem. 

It  is  a  general  rule  that  a  guardian  ad  litem  can- 
not enter  the  appearance  of  a  minor  defendant 
where  process  was  not  served  on  the  defendant. 
To  this  there  are  some  exceptions,  chiefly  In  i^gard 
to  the  point  of  practice  in  taking  advantage  of  the 
«rror,  and  there  are  some  early  Ohio  cattes  which 
held  a  contrary  doctrine,  and  cases  where  the  rec- 
ord did  not  show  their  age,  or  they  were  bound  by 
Japse  of  time. 

A  guardian  ad  litem  cannot  enter  the  appearance 
of  a  minor  defendant  so  as  to  waive  the  service  of 
process  and  give  the  court  jurisdiction.  Cham- 
I)er8  V.  Jones.  72  111.  ^6;  Pugh  v.  Pugh,  9  Ind.  132; 
"Wheatley  v.  Harvey,  IS  wan,  484;  Taylor  v.  Walker, 
1  Heisk.  734;  logereoll  v.  Mangam,  84  N.  Y.  622; 
HIckenbotham  v.  Blackledge,  64  III.  816. 

And  cannot  by  consent  make  his  ward  a  party  to 
the  suit.  Dist.  Hannum  v.  Wallace,  9  Humph.  1X0, 
where  it  was  held  that  a  guardian  ad  litem  might 
waive  the  service  of  a  copy  of  a  declaration  in 
ejectment  on  himself,  but  could  make  no  other 
•concessions.    Frazter  v.  Pan  key,  1  Swan,  7S. 

And  cannot  waive  the  service  of  process  and  ap- 
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pear  for  infants,  unless  the  heirs  are  present  in 
court,  and  their  appearance  will  not  be  presumed. 
Bobbins  v.  Bobbins,  2  Ind.  74. 

And  cannot  bind  the  minors  by  an  admission  that 
notice  was  given  to  them  of  proceedings  to  sell 
land.    Donlln  v.  Hettinger,  57  111.  848. 

In  AbdU  V.  AbdlK  26  Ind.  287,  it  was  said  that  the 
guardian  ad  litem  cannot  waive  service  of  process 
on  the  infant. 

An  Infant  not  served  with  process  is  not  bound 
where  a  guardian  ad  litem  enters  an  appearance 
and  answers.  Genobles  v.  West,  28  8. 0. 164;  Dodge 
V.  Foulks,  11  B.  Mon.  179;  Collard  v.  Groom,  2  J.  J. 
Marsh.  487;  Good  v.  Korley,  28  Iowa,  188. 

And  where  a  decree  is  rendered  on  an  answer  of 
a  guardian  ad  litem,  an  infant  is  not  bound  by  ad- 
missions im  providently  made  for  him  by  bis  guard- 
Ian  ad  litem.    Wells  v.  Wells,  6  Ind.  447. 

And  where  a  guardian  ad  Ittem  answers  and  con- 
sents to  the  prayer  of  the  petition,  as  this  will  not 
dispense  with  notice.  Bobertson  v.  Bobertson,  1 
Swan,  197;  Young  v.  Young,  91  N.  C.  889. 

And  where  the  record  does  not  show  he  was 
cited,  but  the  guardian  ad  litem  appeared  and  by 
his  answer  admitted  the  allegations  of  the  bilL 
Guy  V.  Plerson,  21  Ind.  18. 

And  where  the  minor  is  not  before  the  court  and 
the  guardian  ad  litem  answers,  in  a  suit  to  sell  land 
to  pay  debts  of  an  ancestor.  Crippen  v.  CMppen,  1 
Head,  128. 

And  where  a  guardian  ad  litem  answers  In  a  suit 
to  foreclose  a  mortgage,  as  this  does  not  give  an  ap- 
pearance or  give  the  court  jurisdiction  over  him; 
distinguishing  the  former  Ohio  cases  in  suits  by 
administrators  to  sell  land  to  pay  debts,  as  those  de- 
cisions rest  on  the  peculiarity  of  the  proceeding, 
and  the  statute,  and  on  the  ground  that  the  ad- 
ministrator was  the  representative  of  the  estate,  o< 
the  creditors,  and  indirectly  of  the  heirs.  Moore  v* 
Starks,  1  Ohio  St.  800. 
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and  J udgment  of  the  probate  court.  This  ap- 
peal was  heard  in  the  superior  court  of  8no- 
nomish  county  on  the  24th  day  of  March, 
1890,  whereupon  the  court  found  and  ad- 
Judged  as  f ol  lows :  "  The  court  finds  that  the 
real  estate  described  in  the  petition  of  said 
guardian  for  an  order  of  sale  thereof,  and 
which  said  probate  court  ordered  to  be  sold  as 
prayed  for  in  said  petition,  is  community 
property,  and,  as  such,  the  said  appellant 
£mma  Holland,  formerly  widow  of  Erskine 
D.  Eromer,  deceased,  is  entitled  to  the  undi- 
vided one  half  thereof ;  and  that  the  said  pro- 
bate Judge  or  probate  court  had  no  right  to 
onler  the  sale  of  the  entire  property,  or  any 
part  thereof,  in  the  manner  in  said  transcript 
shown.  It  is  therefore  ordered,  adjudged, 
and  decreed  by  this  court  that  the  order  of 
•ale  and  Judgment  rendered  by  said  probate 
court  below  is  reversed,  set  aside,  and  held 
for  naught.  **  But  the  court  made  no  finding 
or  order  as  to  a  partition. 

It  is  contended  that  the  court  could  not 
have  found  upon  the  facts  that  said  parties 
were  husband  and  wife  prior  to  the  marriage 
ceremony  which  was  performed  between  them 
by  the  Justice  of  the  peace,  and  that  said  cere- 
mony was  evidence  that  they  were  not  married 
prior  thereto.  There  is  no  doubt  that  it  was 
some  evidence  of  the  fact  that  the  parties  had 
not  been  previously  married,  but  it  was  not 
conclusive.  Said  parties  may  possibly  have 
entertained  a  doubt  as  to  the  validity  of  a 
previous  ceremony,  and  may  have  wiuied  to 
•et  that  doubt  at  rest  by  such  subsequent 


ceremony.  It  does  appear  that  they  had  1  i ved 
and  cohabited  together,  and  held  each  other 
out  as  husband  and  wife,  for  a  number  of 
years.  It  is  true  this  would  not  constitute  a 
marriage  under  the  laws  of  the  territory,  but 
it  was  some  evidence  of  marriage;  and,  in 
making  his  homestead  proofs,  said  EftMuer 
testified  that  he  was  the  head  of  a  family, 
and  submitted  the  affidavits  of  two  of  hia 
neighbors  that  he  was  a  married  man.  The 
parties  were  all  before  the  probate  court  i» 
said  proceedings,  brought  by  the  guardiaa 
for  authoritv  to  sell  the  land  for  the  purpose* 
therein  set  forth,  for  a  better  investment  of 
the  proceeds,  etc.,  and  were  likewise  befof» 
the  superior  court  upon  the  appeal  therefroi& 
by  the  widow ;  and  the  court  having  found 
therein  that  said  Erskine  D.  Eromer  and  said 
woman  with  whom  he  was  living  were  law- 
fully married,  and  that  the  land  waa  the  com- 
munity land  of  said  parties,  and  there  having^ 
been  no  appeal  prosecuted  therefrom,  that 
decree  must  stand,  if  the  court  had  iurisdic- 
tion  to  make  the  finding.  And  it  would 
make  no  difference  whether  it  was  an  errone- 
ous findinff  of  fact  or  of  law.  It  would  be 
the  law  or  the  case  as  applied  to  the  lands 
in  question,  and  conclusive  upon  the  par- 
ties. The  Jurisdiction  of  the  court  to  find 
that  said  parties  were  husband  and  wife,  and 
that  the  land  was  community  property,  is 
strenuously  attacked  by  the  plaintiff,  and 
contended  for  by  the  defendants.  It  raises 
a  most  important  question  as  to  the  power 
of  the  former  probate  courts  of  the  territory 


And  where  a  gnardlaa  ad  Zttem,  **belDff  present  In 
eourt.  said  nothing  In  bar  or  preolasion  of  the 
plaintifl^B  aotlon.**  This  means  that  he  neither  as- 
sented to  the  appointmeot  nor  appeared  for  the 
wards;  and  it  is  the  duty  of  the  ooartto  see  that  he 
aocepts  the  Appointment  or  appears  for  the  minor. 
Greenup  v.  Baoon.  1 T.  B.  Mon.  108. 

And  where  a  iruardian  ad  litem  was  appointed 
and  answered,  the  infants  can  attaok  the  judg- 
ment ooUaterally,  as  the  statute  requires  servioe  to 
be  made.  Moore  v.  Starks,  supra.  See  Benson  v. 
GUley,  infra. 

8o,  a  decree  was  erroneous  where  a  sruardian  ad 
Htem  answered  for  minors  who  had  not  been  served 
with  process.    Campbell  v.  Oampbell.  63  lU.  SQeS. 

But  some  oases  refuse  relief  on  account  of  the 
manner  of  attack  and  on  account  of  particular  stat- 
utes. The  earlier  Ohio  cases  held  that  an  appear- 
ance by  sruardian  ad  litem  would  bind  the  Infants. 

8o,  a  decree  against  infants  having  no  notice, 
but  whose  guardian  ad  litem  answered.  Is  errone- 
ous, but  not  void.  Bank  of  United  States  v.  Ck)ck- 
ran,  9  Dana,  805;  Bustard. y.  Gkites,  4  Dana,  488; 
Bmeric  v.  Alvarada,  04  Gal  829;  Preston  v.  Dunn,  25 
Ahi.  612. 

And  it  will  be  presumed  that  Infants  were  proper- 
ijr  before  the  court  where  they  answered  by  guard- 
Ian  ad  iiiemn  in  the  absence  of  any  other  showing 
In  a  collateral  attack.  Homer  t.  Doe,  State  Bank, 
1  Ind.  180, 48  Am.  Dec  865. 

And  an  s  ppeerance  by  guardian  ad  litmn  where  in- 
fants were  not  served  with  notice  was  held  binding 
as  against  a  collateral  attack,  although  it  might  be 
ground  for  reversaL  (This  was  under  the  Ohio 
practice.)  Nelson  v.  Moon.  8  McLean,  821.  See  Ben- 
son T.  Cllley,  infra. 

A  decree  is  not  void  when  the  record  shows  that 
the  infants  were  not  served  with  process,  but  on 
their  motion  a  guardian  €id  litem  was  appointed 
who  answered  for  them,  as  Geyerii  (Mo.)  Dig.  p.  805, 
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provided  that  if  they  were  over  fourteen  yean  of 
age  they  could  appear  and  select  their  guardian, 
and  these  may  have  been  of  that  age.  Day  v.  Keir« 
7Mo.  420. 

And  a  decree  of  sale  was  not  set  aside  where  tha 
minors  answered  by  guardian  ad  Htem,  and  the  rec- 
ord did  not  show  that  the  infants  were  served  witb 
process,  but  the  wards  acquiesced  for  twenty  yesfs 
and  did  not  complain  of  the  decree^  Hopper  v. 
Fisher,  2  Head,  26Sw 

An  acknowledgment  of  service  by  the  guard- 
ian ad  litem  was  binding  on  the  infants  where  the 
proceedings  were  had  under  the  law  of  Oliio  prior 
to  the  statute  of  1840.  This  latter  statute  prohib- 
ited a  waiver  of  notice  by  a  guardian  ad  litem  io 
behalf  of  his  ward.  Benson  v.  GUley,  8  Ohio  8C  OOC 
See  Moore  v.  Starks,  supra. 

And  a  Judgment  was  sustained  where  the  infant 
was  not  served  with  prooess,  but  a  guardian  ad  Utem 
was  appointed,  who  accepted  service  of  prooess  on 
petition,  releasing  all  errors  and  defects  of  servioe, 
and  admitted  the  facts  set  forth  to  be  true.  Bobb 
V.  Irwin,  16  Ohio,  089. 

In  Snevely  v.  Lowe,  18  Ohio,  888,  it  was  held  that 
an  appearance  by  a  guardian  €id  Utem  without 
service  of  process  on  the  infants  was  binding  oo 
them.  See  Sogers  v.  McLeaD,10  Abb.  Pr.  808,  infra^ 
VL 

e.  By  guardian. 

There  Is  some  conflict  of  authority  as  to  the 
power  of  a  guardian  to  appear  for  his  ward  with- 
out service  of  process  on  the  ward.  Some  oasss 
hold  that  he  has  the  power  and  that  the  ward  will 
be  bound,  on  the  general  theory  that  he  has  re- 
oourse  on  the  guardian  If  he  has  been  prejudiced; 
and  some  hold  that  an  appearance  by  the  guardlaa 
will  bind  where  the  mioor  is  served  with  process. 

So.  the  general  guardian  of  an  incompetent  aodl 
insane  defendant  has  the  power  to  appear  in  tha 
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^nd  of  the  suporior  courts  of  the  state  upon 
«uch  appeal.  The  fact  that  the  proceed iDgs 
were  haa  in  the  probate  court  while  we  were 
under  a  territorial  form  of  goveniment,  and 
In  the  superior  court  of  the  state  after  state- 
tiood,  might  have  some  bearing  also  as  to 
whether  Uie  latter  court,  upon  the  appeal, 
was  limited  by  the  powers  possessed  by  the 
former  court.  A  decision  of  these  qaestioDS 
is  not  necessarily  iDYolved  in  this  case,  as 
-we  view  It,  and  we  shall  refrain  from  decid- 
ing them  at  the  present  time,  but  have  set 
f onh  the  facts  as  havinir  some  bearing  upon 
the  later  proceedings 

Subsequent  to  the  foregoing,  and  on  April 
7,  1890,  said  widow  executed  and  delivered 
to  defendant  Frid^  a  quitclaim  deed  of  her 
undivided  one  half  of  the  land.  On  May  13, 
1890,  said  Friday  began  an  action  for  parti- 
tion in  the  superior  court  of  Snohomish 
county,  alleging,  in  substance,  in  his  com- 
plaint, the  flling  upon  the  lands  in  contro- 
Tersy  by  said  Erskine  D.  Eromer  and  his 
•compliance  with  the  United  States  homestead 
laws ;  that  during  all  of  said  times  he  was 
A  married  man,  and  that  his  wife,  said  Em- 
ma D.  Eromer,  lived  with  him  upon  said 
land  ;  that  he  died  testate ;  that  the  children 
aforesaid  were  the  issue  of  said  marriage,  and 
were  living  at  the  time  of  his  death;  the 
appointment  of  the  said  Plaskett  as  guardian, 
the  interests  of  the  children  therein  to  an  un- 
divided one  half  of  said  lands,-  and  his  own- 
ership of  the  other  by  virtue  of  the  convey- 
4uice  from  the  widow ;  that  the  land  was  so 


situated  and  its  condition  such  that  a  division 
could  not  be  made  without  great  prejudice 
to  the  owners ;  and  praying  that  the  court  as- 
certain and  determine  the  interests  of  each  of 
said  parties,  and  that  partition  thereof  be 
had,  and  in  case  it  could  not  be  made,  etc., 
then  that  the  land  be  sold,  and  the  proceeds 
paid  to  the  several  owners  in  proportion  to 
their  respective  interests.  Summons  was  is- 
sued upon  this  complaint,  and  was  personally 
served  upon  all  of  said  children  and  upon 
said  Plaskett  as  guardian.  On  June  6, 1890, 
a  firm  of  lawyers  appeared  for  said  defend- 
ants, and  filed  a  general  demurrer  to  the  com- 
plaint. It  does  not  appear  what  disposition 
was  made  of  this  demurrer;  but  on  the  8d 
day  of  July,  1890,  an  answer  was  filed  in  that 
action,  denying  the  sale  by  the  widow  to  the 
plaintiff,  Friday,  and  that  the  real  estate 
was  so  situated  that  It  could  not  be  divided 
without  great  prejudice  to  the  owners,  and, 
by  way  of  counterclaim,  set  up  the  payment 
by  them  of  taxes  for  several  vears  upon  all 
of  said  land,  and  that  one  haff  of  said  sums 
was  a  just  claim  against  the  interest  and 
claim  of  the  plaintiff,  etc.  On  the  8d  day 
of  July,  the  court  rendered  the  following 
decree: 

This  case  coming  on  by  agreement  of  the 
parties  hereto  on  th4s  8d  day  of  July,  1890, 
before  the  Honorable  J.  R.  Winn,  Judge  of 
said  court,  at  his  chambers  in  Snohomish 
city,  in  said  county  and  state,  the  plaintiff 
appearing  by  Craddock  &  Miller,   his  at- 


«ustJon  without  servioe  of  the  tummons  upon  the 
ward.   KedmoDd  v.  Peterson,  100  Gal.  £06. 

And  an  appearance  and  defense  by  a  natural 
4ruardiaD  was  held  btndiog  on  the  infant,  althouff h 
the  minor  was  not  served  with  process.  Wrisley  v. 
Ken  jon,  28  T t.  6;  Smith  v.  McDonald,  42  Oal.  484. 

Uoder  Oal.  Guardian  Aot«  April  19,  1860,  I  10, 
providing  that  a  ffoardlan  shall  appear  for  and 
represent  bis  ward  in  all  legal  suits  and  proceed- 
togs  unless  where  another  person  to  appointed  for 
that  purpose  as  iraardian  or  next  friend,  such 
fruardlao  has  the  right  to  represent  the  Infant  in  a 
•suit  to  settle  a  partnership  estate  and  for  the  sale 
of  the  same.  Inthtocasethe  guardian  consented 
to  a  reference  to  try  the  issues  and  report  a  Judg- 
ment, but  the  question  of  consent  wan  not  dlscusaed 
in  the  opinion.  No  serrioe  of  summons  was  made 
•on  the  infant.    Gronller  v.  Pu jmlrol,  19  OaL  OSS. 

An  appearance  of  minor  defendants  by  the  gen- 
eral guardian  in  proceedings  to  seQ  land  of  an  intes- 
tate^ estate  to  binding.  Ewing  v.  HoUtoter,  7  Ohio, 
pt.  2,  p.  138;  Bwlng  v.  Higby,  7  Ohio,  pt.  1,  p.  198, 28 
Am.  Dec.  683. 

And  a  guardian  may  waive  the  service  of  process 
for  Infants  even  where  realty  to  involved.  8oott 
▼.  Porter,  2  Lea,  224. 

And  a  guardian's  accepting  service  and  waiving 
process  gave  the  court  Jurisdiction  over  the  minors 
«nd  their  estate,  and  a  subsequent  majority  of  the 
wards  did  not  oust  the  Jurisdiction,  where  the 
guardian  had  not  ceased  to  act.  Simpson  v.  Bel- 
Tin,  87  Tex.  074. 

A  general  guardian  had  the  authority  and  bound 
the  infants  where  he  appeared,  although  the  serv- 
ice of  process  was  irregular,  under  Or.  Ck>de,  p. 
t6tkt  9  20,  providing  that  every  guardian  appointed 
to  defend  shall  appear  for  and  represent  the  ward 
in  all  suits,  unless  another  person  to  appointed  for 
that  purpose.    Ankeny  v.  Blackistous  7  Or.  407. 
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The  general  guardian  of  a  minor  may  waive 
process  and  answer  for  him.  Maason  v.  Swan,  6 
Hetek.  4S0;  Cowan  v.  Anderson,  7  Coldw.  284. 

And  a  Judgment  is  not  erroneous  where  a  guard- 
ian appeared  and  consented  to  the  orders  made 
preparatory  to  the  hearing  of  the  cause,  and  as- 
sumed the  management  of  ^e  cause  for  the  Infant 
defendant,  who  was  not  before  the  court  by  serv- 
ice of  process,  as  the  guardian  became  responsible 
to  the  infant  for  the  fSittful  performance  of  the 
trust.  He  might  admit  the  charges  in  the  biU. 
Banta  v.  Galhoon,  2  A.  K.  Marsh.  167.    . 

So,  an  appearance  and  defense  of  an  Infant  d»> 
f  endant  by  a  natural  guardian  binds  the  infant. 
But  it  was  said  that  an  appearance  by  an  attorney 
would  not  bind  him.  In  thto  case  process  was 
served  on  the  infant.   Fuller  v.  Smith,  49  Yt.  288. 

But  some  cases  hold  that  the  guardian  cannot 
bind  the  ward  by  waiver  of  service  of  process 
and  by  entering  an  appearance. 

So,  a  guardian  cannot  waive  service  of  process 
and  enter  the  appearance  of  the  infant.  Green- 
man  V.  Harvey,  63  Dl.  886. 

And  cannot  admit  service  of  process  for  the 
minor.  Clark  v.  Thompson,  47  HL  26, 96  Am.  Deo. 
457. 

And  oaonot  enter  the  appearance  of  an  infant 
where  an  order  of  revivor  must  be  served,  and  a 
decree  in  such  a  case  to  error.  Haley  v.  Taylor,  8S 
Ark.  104. 

And  cannot  waive  personal  notice  required  to  be 
given  to  them,  under  Ind.  Rev.  I3tat.  1848.  p.  6S8,  pro- 
viding for  notice  to  minors  in  proceedings  to  sell 
their  real  estate.  Doe,  Platter,  v.  Anderson,  $ 
Ind.  84. 

In  Kansas  City,  St.  J.  ft  a  B.  R.  Co.  v.  Campbell. 
62  Mo.  566,  it  was  held  that  a  guardian  or  ao  infant 
Is  Incompetent  to  acknowledge  service  for  the  in- 
fant.  The  case  does  not  show  which  was  done.i 
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toraeys,  and  the  defendants  appearing  by 
Frater  &  Ault,  their  attorneys,  and  said  minor 
defendants  also  appearing  by  J.  H.  Plaskett, 
their  guardian,  and  the  court,  being  fully 
advis^  in  the  premises,  finds  from  the  plead* 
Ings  and  evidence  submitted  the  following : 

Findings  of  Fact : 

(1)  That  prior  to  the  80th  day  of  Decem- 
ber, 1876,  one  Erskine  D.  Eromer,  having 
complied  with  the  laws  of  the  United  States, 
became  the  owner  in  fee  simple  of  the  follow- 
ing described  property,  to  wit :  Lots  one  (1) 
and  two  (2)  and  the  northwest  Quarter  of  the 
northeast  quarter  (N.  W.  i  of  K.  E.  i)  and 
the  southeast  quarter  of  the  northwest  quarter 
(8.  E.  i  of  N.  W.  i)  of  section  No.  thirty  (80), 
in  township  No.  twenty -nine  (20)  north,  of 
range  No.  five  (5)  east,  Willamette  meridian, 
situated  in  Snohomish  county,  state  of  Wash- 
ington ;  and  on  said  last- mentioned  date  a 
E stent  was  issued  to  said  Eromer  under  the 
omestead  laws  of  the  United  States  of  said 
lands.  That,  prior  to  that  time,  said  Eromer 
resided  upon  said  tract,  and  had  entered  the 
same  as  a  homestead  upon  public  lands,  of 
the  United  States.  That  the  said  Erskine  D. 
Eromer  was  a  married  man,  and  thereafter, 
while  residinff  upon  said  lands,  and  during 
all  the  time  of  his  said  residence  upon  said 
tract,  was  tJiere  living  with  his  wife,  Emma 
D.  Eromer.  (2)  That  on  or  about  the  8th 
day  of  August,  1886,  the  said  Erskine  D. 
Eromer  died,  testate,  in  said  county,  and  in 
the  then  territory  and  now  state  of  Washing- 

d.  By  curator  ad  hoc 

A  curator  ad  hoc  cannot  waive  a  citation.  Tick- 
nor  V.  Oalboun,  28  La.  Ann.  258. 

And  cannot  waive  service  of  process  for  a  minor. 
Cormier  y,  De  Valcourt,  88  La.  Ann.  1168. 

And  cannot  bind  his  clients  as  to  the  statute  of 
limitation,  l^  waiviof  the  citation.  Hill  v.  Bar- 
low, 6  Bob.  (La.)  142. 

And  has  no  power  to  appear  for  the  defendant 
until  be  is  regularly  cited,  and  cannot  ooosent  to  a 
JudirmeDt  binding  him.  Carpenter  v.  Beatty,  12 
Bob.  (La.)  510. 

A  oouoael  appointed  to  defend  an  absent  debtor 
cannot  bind  him  when  he  is  not  properly  before 
the  court.   Stockton  v.  Hasluck,  10  Mart.  (La.)  472. 

nL  Bytnutees. 

Generally  trustees  cannot  bind  the  cestui  que 
trutt  by  admissions  and  waivers  that  are  prejudi- 
cial to  the  interest  of  the  trust  estate.  Some  cases 
hold  that  they  have  the  power  to  make  coo- 
cessions,  or  consent,  where  the  same  is  made  in  grood 
faith  and  the  icterest  of  the  cestui  que  trust  is  not 
prejudiced. 

So,  a  trustee  defendant  cannot  make  admissions 
in  a  suit  to  the  prejudice  of  tbe  trust  fund  and 
aiFsinst  the  cestu%  que  truaL  Bngg  v.  Geddes,  93 
111.  89. 

And  a  trustee  of  a  public  trustor  bis  attorney 
had  no  power  to  conseot^to  a  decree  which  took  the 
trust  out  of  the  other  trustees  and  placed  it  in  other 
hands.  Yose  v.  Internal  Imp.  Fund,  2  Woods,  C. 
C.(J47. 

And  a  trustee  selllngr  land  under  execution  and 
accepting  redemption  money  from  a  creditor  hav- 
ingr  a  subsequent  execution  against  the  same  party 
does  not  affect  tbe  title  to  the  land,  as  his  position 
will  not  allow  him  to  make  any  admission  to  tbe 
prejudice  of  the  trust  fund  and  afralnst  tbe  cestui 
que  trust,   Thomas  ▼•  Bowman,  29  111.  428. 
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ton  and  that  the  above- described  tract  of  land 
was  a  portion  of  the  estate  of  said  decedent. 
(8)  That,  at  the  time  of  the  death  of  Mid 
Kromer,  there  were  living,  as  the  issae  of 
his  said  marriage,  the  following  children, 
to  wit,  Victor  E.  Kromer,  Emma  Kromer, 
Mattie  Kromer,  and  Alice  Eromer,  who  hae 
since  intermarried  with  one  Llovd  Allen, 
who  are  heirs  at  law  of  said  l&akine  D. 
Eromer,  deceased.  That  the  only  other  heir 
at  law  of  said  decedent  is  his  said  wife,  sur- 
viving him,  whose  name  at  the  time  of  hia 
decease  was  Emma  D.  Eromer,  but  who  has 
since  remarried,  and  who  is  now,  and  haabeen 
for  a  long  time  past,  Emma  D.  Holland, 
wife  of  Samuel  8.  Holland.  (4)  That,  prior 
to  the  commencement  of  this  action,  the  said 
Emma  D.  Holland,  for  a  valuable  considera- 
tion, sold  and  by  deed  duly  conveyed,  to  the 
plaintiff  herein,  an  undivided  one  half  (i) 
interest  in  and  to  all  of  the  above-described 
tract  of  land ;  and  that  the  said  plaintiff  is 
now  the  owner  of  said  undivided  one  half  of 
said  real  property,  and  is  in  posseeslon  there- 
of. (5)  That,  after  the  death  of  the  said 
Erskine  D.  Eromer,  the  above-named  defend- 
ant J.  H.  Plaskett  was  duly  appointed  gaaid- 
ian  of  the  persons  and  estates  of  the  above 
minor  children  of  the  said  Erskine  D.  Eromer 
and  Emma  D.  Eromer,  his  wife,  and  duly 
qualified  as  such,  and,  ever  since  tbe  time 
of  his  said  appointment,  said  J.  H.  Plas- 
kett has  been,  and  now  is,  the  guardian  of 
the  said  minor  children.  (6)  That  said 
plaintiff  and  said  minor  children  and  heira 
at  law  of  said  decedent,  eie.,  Victor  B.  Ero- 

The  admissions  of  a  mere  trustee,  the  plaintHf  of 
record,  made  after  the  suit  was  commenced,  were 
properly  excluded  in  evidence.  It  was  said  tbe 
rule  was  different  at  common  law.  Sargeant  y« 
Sergeant,  18  Vt.  STL 

In  Davles  v.  Ridge.  8  fisp.  N.  P.  101^  it  was  aakf 
that  an  admission  of  one  of  several  trustee  defend- 
ants, that  he  had  trust  money  in  his  hands,  woakt 
not  bind  the  other  trustees.  The  case  does  not  show 
whether  tbe  admission  was  made  before  or  In  a 
suit. 

In  Bailey  ▼.  Boyce.  6  Rich.  Eq.  187,  ft  was  said 
that  an  infant  devisee  having  no  guardian  ad  litem 
is  not  bound  by  a  decree,  where  an  answer  was 
filed  in  her  name  by  the  trustee  appointed  by  a 
will. 

But  a  trustee  in  a  deed  for  a  married  woman  has 
the  power  to  represent  the  mterest  of  bis  cestui  que 
trust  on  a  foreclosure  of  a  prior  mortgage,  and  in 
the  decree  may  waive  the  provisions  of  Md.  Oodc 
1 125,  art.  16,  giving  a  day  to  pay  the  mortgage  debt. 
He  cannot  conclude  her  right  in  the  decree  where 
the  cestui  que  trust  is  not  before  the  court  by  pro- 
cess.   Johnson  v.  Robertson,  81  Md.  478. 

And  the  trustee  of  a  railroad  mortgage  in  a  fore- 
closure suit  had  the  power  to  stipulate  and  consent 
to  a  decree,  where  there  was  no  bad  faith,  and  tbe 
same  was  not  set  aside  at  the  suit  of  a  minority  of 
bondholders.  The  fact  that  some  of  the  trustees 
were  holders  of  bonds  secured  by  tbeir  trust  was 
not  of  itself  sufficient  to  maice  them  incompetent 
to  consent  to  a  decree.  Shaw  v.  Little  Rock  3t  Ft* 
8.  R.  Co.  100  (7.  8.  60!>.  26  L.  ed.  757. 

A  trustee  of  a  railroad  mortgage  authorised  only 
to  collect  the  mortgage  by  litigation,  at  the  rt'iuest 
of  the  holders  of  the  majoricy  of  the  tionds,  was  au- 
thorized to  release  tbe  errors  and  waive  the  ngbt 
of  an  appeal,  where  the  majority  of  such  bolden 
desired  the  litigation  to  cease.  Elwell  v*  Fosdick. 
134  U.  S.  500,  83  L.  ed.  99& 
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mer,  Bmma  Eromer,  Mattie  Eromer,  and 
Alice  Allen,  are  the  owners  and  tenants  In 
common  of  the  above- described  tract  of  land, 
as  follows,  to  wit :  The  said  plaintiff,  Frank 
P.  Friday,  has  an  estate  in  said  lands  to  the 
extent  of  an  undivided  one  half  part  or  in- 
terest in  fee  thereof ;  the  said  minor  defend- 
ant, Victor  E.  Eromer,  has  an  estate  of  inher- 
itance in  said  real  estate,  to  the  extent  of  an 
undivided  one- half  (i)  part  or  interest  in  foe 
thereof;  and  the  other  minor  defendants, 
Kmma  Eromer,  Mattie  Eromer,  snd  Alice  Al- 
len, have  a  contin|2:ent  interest  in  said  real  es- 
tate above  described,  to  the  extent  of  the  riffht 
of  said  minor  defendants  Emma  Eromer,  Mat- 
tie  Eromer,  snd  Alice  Allen  to  live,  reside, 
and  remain  on  an  undiyided  one-half  part 
thereof  until  they  become  of  lawful  age,  or 
until  they  become  married.  (7)  There  are 
no  liens  or  encumbrances  on  said  lands  ap- 
pearing of  record,  and  that  no  person  other 
than  the  said  plaintiff  and  the  defendants 
hereinbefore  named  have  any  interest  in  said 
lands  as  owners  or  otherwise.  (8)  That  said 
real  estate  is  so  situated  and  its  condition  is 
such  that  a  partition  thereof  cannot  be  made 
without  great  prejudice  to  said  owners.  (9) 
That  said  defendant  J.  H.  Plaskett,  as  euard- 
ian,  has  paid  the  taxes  on  said  lands  lor  the 
years  1885,  1886,  1887,  1888,  and  1889.  And, 
upon  the  above  and^foregoing  findings  of  fact, 
the  court  finds  the  following  conclusion  of 
law :  That  said  premises  should  be  sold,  and 
the  proceeds  arising  from  the  sale  thereof  be 
divided  according  to  the  respective  rights  of 
the  parties  hereto,  as  found  by  the  court; 


and  that  an  order  of  sale  issue  therefor.  It 
is  therefore  ordered,  adjudged,  and  decreed, 
in  accordance  with  the  foregoing  findings  of 
facts  and  conclusion  of  law,  that  the  said 
real  estate  be  sold  at  public  auction  to  the 
highest  bidder,  in  the  manner  prescribed  by 
law,  upon  the  following  terms,  to  wit :  One 
half  of  the  purchase  price  to  be  paid  cash  ia 
hand  on  the  day  of  the  sale,  the  balance  in 
two  equal  instalments,  payable  in  nine  (9) 
and  eighteen  (18)  months,  respectively,  with 
interest  on  the  deferred  payments  at  the  rate 
of  10  per  cent  per  annum,  and  secured  by 
mortgage  on  said  premises;  and  that  A.  W. 
Hawks,  Esq. ,  be.  and  he  is  hereby,  appointed 
referee  to  sell  said  real  estate,  and  of  his  pro- 
ceedings hereunder  to  make  due  return. 

Notice  of  sale  of  the  land  was  posted  and 
published  by  the  referee  appoint^  to  make 
the  sale,  and  the  same  was  sold  to  said  Fri- 
day lor  the  sum  of  $13,000,  on  August  2, 
1890.  A  stipulation  was  thereafter  entered 
into  between  the  parties  relative  to  certain 
security  taken  for  a  portion  of  said  sum,  and 
the  sale  was  duly  confirmed ;  and  thereafter^ 
on  the  2l8t  day  of  August,  1890,  the  referee, 
pursuant  to  such  proceedings  and  sale,  exe- 
cuted and  delivered  a  deed  of  the  land  tn. 
Friday,  which  was,  on  the  25th  day  of  said 
month,  duly  approved  by  the  court.  On  the 
28th  day  of  November,  1890,  Friday  executed 
a  deed  of  an  undivided  one  half  o!  this  land 
to  the  defendants  Rucker ;  and  on  the  same 
day  executed  and  delivered  to  defendant 
Henry  Hewitt,  Jr.,  a  deed  of  the  other  un- 


rv.  Byexeeuton  and  adminigtraton. 

There  appean  to  be  some  conflict  of  authority  on 
the  question  as  to  the  power  of  an  executor  or  ad- 
mfototrator  to  bind  others  than  themselves  by 
admiaslODS  or  waivers.  Some  of  the  cases  are  con- 
trolled by  local  statutes,  and  the  powers  of  execu- 
tors and  administrators  are  peoerally  defloed  by 
the  statutes.  Some  cases  affrm  the  rijrht  of  such 
repreaentatiye  to  make  bindioff  admissions,  but 
they  must  have  been  made  in  good  faith,  and  to 
have  been  within  a  prudent  exercise  of  the  discre- 
tion imposed  on  such  representatives.  The  cases  in 
reirard  to  admlSBloos.  where  suits  were  not  pend- 
ing, are  not  Intecded  to  be  included  In  this  note. 

An  administrator  has  power  to  bind  the  estate  by 
consentinfr  to  a  judfrmeot  for  a  just  claim,  ucder 
Mich.  Bev.  Stat.  1 789(1,  providing  that  an  adminis- 
trator allowlDff  a  Judgment  against  him  by  default 
establishes  evidence  of  the  debt  to  be  paid  In  conrse 
of  adminlstratiOD.  If  he  can  bind  the  estate  by  de- 
fault, he  may  by  conseotlnir  to  a  JudgmenL  Shel- 
don v.  Warner's  Estate,  50  Mich.  444. 

And  minors  and  distributees  are  bound  by  a  de- 
cree taken  by  consent  of  an  administrator  repre- 
senting snch  parties,  where  there  is  no  collusion. 
Barclay  v.  Klmsey,  7S  Ga.  72S. 

An  executor  may  compromise  a  lawsuit  and  buy 
the  peace  of  the  estate  he  represents,  and  extlDfruish 
doubtful  claims  against  it,  provided  he  acts  dis- 
creetly and  in  good  faith.   Meeker  v.  Yanderveer, 

16  N.  J.  L.  sue. 

An  administratrix  in  an  action  for  wrongfully 
causing  the  death  of  her  husband,  brought  for  the 
benefit  of  the  heirs  as  well  as  for  her  own  use,  has 
the  power  to  stipulate  that  the  case  may  be  dis- 
missed and  com  promise  the  suit,  without  procuring 
an  order  of  the  probate  court;  and  Til.  Stat.  (Starr 
fr  C.)  chap.  8,  9  83,  requiring  an  order  of  the  probate 
court  for  settlement,  does  not  apply,  as  this  Is  not 

82  L.  R.  A. 


a  claim  due  the  estate  within  the  mesning  of  that 
section,  and  recovery  is  for  the  benefit  of  the  widow 
and  next  of  kin.  Washington  y.  Louisville  ft  N. 
R.  Go.  136 111.40. 

An  administratrix  may  release  a  claim  after  she 
has  Urought  suit  thereon,  and  the  release  will  be 
binding  if  there  is  a  dispute  as  to  the  validly  of 
the  claim,  and  the  release  Is  made  in  good  faith* 
Higginson  v.  Second  Nat.  Bank,  SO  Hun.  188. 

CTDder  Tt.  Oen.  Stat.  chap.  48, 1 80,  providing  that 
when  there  shall  be  a  disputed  claim  against  aa 
executor  or  administrator  such  claim  may,  with 
the  consent  of  the  parties  in  writing,  be  referred, 
and  the  award  when  accepted  by  the  court  shall  be 
final,  such  an  award  is  ties  judioaia.  Barker  v. 
Belknap's  Estate,  80  VL  168. 

On  a  reference  of  a  claim  against  an  estste  under 
the  Vermont  statute  a  stipulation  that  ail  claims,, 
whether  accrued  before  or  after  the  death  of  the 
Intestate,  might  be  heard  and  determined  by  the 
referee,  was  binding.  MoDaniels  v.  MoDaniels,  40i 
Vt.  340. 

An  answer  to  the  merits  by  executors  is  a  waiver 
of  the  right  to  plead  in  abatement,  which  binds  their 
successor.  Russell  v.  Texas  ft  P.  R.  Co.  68  Tex.  646. 

And  the  administrator  may  waive  the  Inquisition 
and  condemnation  of  land  levied  upon  under  a 
judgment  against  him,  as  land  is  treated  and  sold 
as  a  chattel  for  payment  of  debts.  Hunt  v.  Dev- 
ling,  8  Watts,  408. 

A  waiver  of  sd.  fa.  by  an  executrix  after  a  salc» 
and  a  ratification  of  the  proceedings,  filed  nunc  pro 
tuHC^  cured  all  supposed  defects,  although  Pa.  Act 
Feb.  24, 1834^  9  33,  Pamph.  Laws,  70,  literally  con- 
Btrued.  required  a  writ  of  scl.  fa.;  hut  under  Pa. 
Act  June  13,  1830.  Pamph.  liaws,  578,  an  amicable 
action  of  eel.  fa.  could  be  entered  mine  vm  tvvc. 
Dlese  V.  Fackler,  58  Pa.  100.  But  see  Bomberger  y* 
Baymond,  infra. 
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divided  one  half,  which  interest  was  subse- 

Suently  conveyed  by  Hewitt  and  wife  to  the 
iverett  Land  Company.  No  appeal  was 
taken  from  the  decrees  of  the  superior  court 
in  any  of  the  foregoing  proceedings  by  any 
ot  the  parties  interested  or  at  all,  and  the 
«ame  remained  unquestioned  until  the  com- 
mencement of  this  action,  in  December,  1891. 
Many  points  have  been  raised  and  argued 
In  the  case  which  we  think  unnecessary  to 
pass  upon,  owing  to  the  conclusion  we  have 
reached  with  regard  to  others;  and,  before 
proceeding  to  discuss  the  matters  of  law  in- 
volved in  the  various  proceedings,  we  wish 
to  dismiss  the  charge  of  fraud  as  utterly  un- 
founded, as,  after  an  examination  of  the  argu- 
ment with  reference  thereto,  contained  in  the 
4)60  odd  pages  of  briefs  filed  in  this  case, 
■and  the  evidence  upon  which  it  is  based, 
found  in  the  three  large  volumes  of  the  rec- 
ord, we  are  satisfied  that  all  parties,  includ- 
ing the  courts  and  the  guardian,  acted  in 
entire  good  faith  in  the  premises.  A  lengthv 
discussion  of  the  questions  raised  with  ref- 
erence to  this  feature  of  the  case  would  serve 
DO  good  purpose.  The  several  proceedings 
must  be  viewed  in  the  light  which  surrounded 
them  at  the  time  they  were  had ;  and  although 
the  land  in  question  has  now  become  very 
valuable,  by  reason  of  the  fact  that  a  pros- 
perous city  is  being  in  part  built  thereon, 
and  that  several  hundred  thousand  dollars 
have  been  expended  in  improvements  upon 
the  same  by  the  purchasers  and  their  grant- 
ees, all  of  which  have  been  projected  and 
done  since  the  sale  under  the  partition  pro- 


ceedings, it  is  apparent  that,  at  the  time  the 
land  was  sold  thereunder,  it  brought  a  high 
price,  which  was  due  in  a  measure  to  an  un- 
successful **  boom, "  tiiat  was  Independent  of 
the  matters  which  have  since  given  value  to 
the  land.  Even  though  the  parties  purchas- 
ing had  an  undisclosed  purpose  of  plattini^ 
a  town  site  thereon,  and  were  endeavoring 
to  obtain  the  land  for  that  purpose,  it  is  ap- 
parent that  the  same  would  not  have  been 
carried  out  if  the  supposed  title  had  not  been 
procured ;  and,  had  it  not  been  for  these  sub- 
sequent developments,  undoubtedly  the  sale 
would  ^ave  been  regarded  as  a  fortunate 
one,  aful  the  proceedings  would  not  have 
been  questioned. 

Although  Erskine  D.  EIromer,  in  his  will, 
souriit  to  provide  for  the  retention  of  the  land 
until  his  daughters  had  arrived  at  the  age 
of  tnajority,  the  court  clearly  was  not  de- 
prived of  power  to  order  a  sale  thereof  in  tlie 
partition  proceedings  if  the  land  was  com- 
munity property,  as  the  will  would  onlj 
operate  to  convey  the  title  to  a  one-half  in- 
terest. The  land  at  that  time  was  practically 
in  a  wilderness,  and  was  unproductive,  and 
was,  it  seems,  in  danger  of  being  sold  for 
taxes,  and  there  were  no  funds  available  for 
the  support  of  the  minors.  It  was  as  much 
the  intention  of  the  deceased  parent  that  the 
children  should  be  supported  during  their 
minority  as  it  was  to  preserve  the  land  in- 
tact. However,  as  to  this  feature  of  the  case, 
it  is  suflacient  to  say  that  the  land  was  not 
sold  upon  the  application  aforesaid  of  the 
guardian  of  the  plaintiffs,  but  was  sold  b^ 


But  other  cases  hold  that  admissions  by  such 
parties  are  not  blndlDK. 

Id  Bomberger  y.  Raymond,  2  Pa.  Dlst.  R.  280, 
ft  was  held  tbat'  a  foreiirn  administrator  oannot 
ooDsent  to  the  Issue  of  an  ezeoution  upon  a  Judg- 
ment against  his  Intestate,  without  a  previous 
•olre  faolas  as  required  by  Pa.  Act  Feb.  24, 1884, 1 88, 
PurdoD,  620,  prohibiting  an  ezeoution  unless  the 
representatives  have  been  warned  by  a  writ  of  scL 
fa.,— especially  where  an  administrator  has  been 
appointed  within  the  Jurisdiction,  and  refuses  his 
assent,  and  asks  that  the  ezeoution  be  set  aside. 
This  case  seems  to  conflict  wth  Dlese  v.  Packler, 
«upra,  'but  the  decision  Is  on  the  groand  that  the 
power  of  a  foreign  administrator  is  questionable. 

Bo,  In  an  action  of  ejectment  to  recover  a  lease, 
hold  estate,  brought  by  Infant  heirs  In  the  name  of 
mn  administrator,  he  had  no  power  to  release  both 
the  action  and  the  estate.  In  consideration  of  a 
enm  previously  received  by  him  on  a  compromise 
4ind  surrender  by  him  of  the  lease,  when  he  had 
•discovered  before  he  ezecuted  the  release  that  the 
•««tate  was  not  forfeited,  but  belonged  to  the  heirs, 
and  his  subsequent  action  was  wilful  and  done  in 
fraud.    People  v.  Pleas.  2  Johns.  Gas.  876. 

And  an  ezecutor  or  administrator  cannot  bind 
the  estate  by  an  agreement  with  one  having  a 
judgment  against  it  and  also  a  Judgment  against  a 
third  party,  to  submit  tbe  questions  of  liability  and 
the  amount  on  the  demands  to  the  circuit  court  In 
«  sinirle  action.    Barry  v.  Davis,  83  Mich.  OS. 

And  an  admlsslontof  Indebtedness,  made  by  one 
•ezecutor  after  an  action  has  commenced,  will  not 
bind  the  other  ezecutor.  Hammon  v.  Huntley,  i 
•Cow.  408. 

So,  a  Judgment  against  two  ezecutors.  entered 
on  a  fraudulent  agreement  by  one.  Is  not  binding 
«nd  will  be  enjoined.   Nason  v.  Smalley,  8  Vt.  118. 

And  an  agreement  by  a  personal  representative 
92  L.  R.  A. 


I  of  a  decedent*8  estate  to  discharge  a  Judgment  for 
a  sum  less  than  its  amount,  not  authorised  by  any 
court,  is  void  and  a  note  given  by  the  debtor  for 
the  amount  agreed  upon,  to  take  the  place  of  and 
be  a  substitute  for  the  whole  Judgment,  is  without 
consideration.   Blddatt  v.  CSark,  80  OU.  SSL 

As  to  admissions  by  adminlstratora,  see  McDvoy 
T.  Alsop,  46  Kiss.  874,  aiqmi*  L  a.   Bee  also  infra^ 

vn. 

v.  By  curator  oA  hoe» 

A  curator  ad  hoc  has  no  capacity  to  waive  pros- 
pectively, so  as  not  to  require  at  a  subsequent  time 
evidence  of  the  Judicial  capacity  of  an  officer  to 
whom  the  commission  In  the  suit  might  be  sent. 
It  was  said  tbat  upon  a  specific  oommiaslon  and  to 
save  costs  and  to  speed  Justice,  the  counsel  might 
have  dispensed  with  proof  of  those  facts  In  refer- 
ence to  particular  persons  known  to  him.  Bdmon- 
son  V.  Mississippi  ft  A.  R.  Oa  18  La.  284. 

A  curator  ad  hoc  cannot  waive  the  legal  rights  of 
the  party  he  represents  by  omitting  to  ezoept  In 
ihe  lower  court  to  the  want  of  the  proper  partiesL 
Hyde  v.  Craddick,  10  Rob.  (La.)  887. 

And  an  attorney  appointed  by  a  oourt  to  repre- 
sent nonresidents  canuot  prejudice  their  rights  by 
consenting  to  an  introduction  of  improper  testi- 
mony.   Collins  T.  Pease,  17  La.  118. 

See  infra,  TIL,  By  confession  ofjudgmmL 

TI.  By  repreaenUUivesof  idioU  and  Itmattes, 

It  seems  that  the  representatives  of  Idiots  and 
lunatics  cannot  bind  them  by  admissions  that  are 
prejudicial  to  their  interests,  in  the  absence  of  a 
statute  authorizing  such  consent.  There  are  some 
cases,  however.  In  which  consent  was  given,  which 
appeared  to  affirm  the  power  where  an  idiot  was  not 
prejudiced,  and  where  the  party  complaining  was 
to  blame,  and  where  the  assent  was  under  a  stat- 
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^virtue  of  the  Independent  partition  proceed- 
ing brought  by  the  alleged  owner  of  the  other 
half  interest,  against  which  claimed  inter- 
est, if  well  founded,  the  will  could  not  in 
«ny  wise  operate. 

There  being  no  fraud  in  the  premises,  the 
•claims  of  the  plaintiffs  in  this  case  must  be 
sustained,  if  at  all,  on  the  ground  of  the  in- 
validity of  the  various  prooeedinffs  above 
set  forth,  by  virtue  of  which  the  land  was 
found  to  be  community  propertv,  and  was 
«o1d  to  the  defendants,  now  claiming  it. 
Questions  of  estoppel  against  the  plaintiffs, 
And  claims  that  the  defendants,  or  some  of 
them,  are  bona  fide  purchasers  without  no- 
tice, have  been  presented,  which  we  pass 
over  as  immaterial,  'and  treat  the  case  as 
though  all  of  the  defendants  bad  full  no- 
tice of  all  the  foregoing  proceedings. 

In  the  proceedings  brought  for  a  partition 
of  the  land  by  virtue  of  which  it  was  sold, 
the  court  had  jurisdiction  of  the  plaintiffs 
in  this  case,  and  of  the  subject-matter.  It 
was  there  found  that  Friday  owned  a  one- 
balf  interest  in  the  land,  and  its  sale  was  or- 
dered, and  had  accordingly.  These  proceed- 
ings are  attacked  on  the  ground  that  the  stat- 
ute was  not  complied  with  in  advertising  the 
sale.  The  first  publication  of  the  notice  of 
sale  was  made  on  the  8d  dav  of  July,  and 
the  decree  was  not  signed  until  the  7th.  As 
a  matter  of  fact,  however,  the  finding  of  the 
oourt  had  been  made  prior  to  the  publication, 
and  the  point  raised  is  nothing  more  than  an 
irregnlafiiy.  which  would  not  affect  the  ju- 
risdiction of  the  court  in  the  premises.     It 


could  only  be  taken  advantage  of  by  aiv  ap- 
peal in  the  proceedings,  if  at  all,  and  none 
was  taken. 

Complaint  is  also  made  that  the  miardian 
and  attorneys  of  record  for  the  plaintiffs 
herein  admitted  in  that  proceeding  that  the 
land  in  controversy  was  the  communitv  prop- 
erty of  said  parents ;  and  it  is  contendea  that 
they  had  no  right  to  make  such  admission, 
and  that  the  same  is  an  evidence  of  bad  faith 
and  of  fraud  in  said  proceedings.  It  must 
be  borne  in  mind  that  this  last  proceeding 
was  in  Uie  same  court  which  heard  and  dis- 
posed of  the  appeal  from  the  order  of  sals 
made  by  the  prboate  court  on  the  application 
of  said  guardian  to  sell,  and  the  same  judge 
was  presiding.  All  parties  were  acting  in 
a  measure  in  view  of  said  former  proceeding ; 
and  that  proceeding,  even  if  invalid,  throws 
a  strong  light  upon  the  good  faith  of  all  par- 
ties whose  acts  are  now  questioned.  We  are 
satisfied  that  such  admissions  were  made  in 
entire  good  faith,  and  were  such  as  the  par- 
ties had  a  right  to  make  and  the  court  was 
justified  in  acting  upon ;  and,  furthermore, 
that  they  in  no  wise  contravene  the  facts  as 
they  existed,  independent  of  such  former  pro- 
ceedings. Witnesses  were  examined  in  this 
case  as  to  what  took  place,  what  was  ad- 
mitted, and  what  testimony  was  introduced 
in  such  former  proceedinsrs ;  and  the  judge 
before  whom  they  were  had  was  called  and 
testified,  and  said  that  he  based  his  Judg- 
ment on  what  he  supposed  was  sufficient  to 
justify  the  decree  which  he  signed.  There 
is  no  testimony  in  this  record  tending  to 


ute,  and  where  the  jadirment  of  lunacy  had  not 
^xen  obtained. 

The  conservator  of  an  lonne  defendant  cannot 
waive  objection  to  an  Incompetent  witness  aipalnst 
the  ward.    HuUnfr  v.  Huling.  88  IlL  A  pp.  619. 

And  a  ffuardian  of  an  insane  widow  cannot 
■waive  the  homestead  rlffhts  of  the  ward.  Batcliffl  v. 
Davis,  61  Iowa.  407. 

The  committee  of  a  nonresident  lunatic  ap- 
fiotnted  by  the  laws  of  another  state  cannot  appear 
for  him  in  the  courts  of  New  York,  or  have  a 
cruardian  ad  liUm  appointed,  without  service  of 
process.    Rogers  v.  McLean,  10  Abb.  Pr.  306. 

A  committee  of  a  lunatic  has  no  riirht  to  bring  an 
action  of  corenant  for  him.  and  such  judirment  is 
not  a  bar  to  an  action  broufrht  by  a  lunatic. 
Where  an  idiot  sues  or  is  sued  he  must  sppear  in 
4iis  proper  person,  and  anyone  who  prays  to  be  ad- 
mitted as  his  friend  shsll  be  admitted  to  prosecute 
-or  defend.  But  a  lunatic,  or  one  who  becomes  non 
•eompos  mfntiit,  must  appear  by  guardian  if  within 
«flre.  and  by  attorney  if  of  age.  Cameron  ▼.  Pottln- 
«er,  8  Bf  bb,  U. 

An  agreement  (between  a  lunatic  by  his  next 
friend  and  the  committee  of  the  lunatic)  in  the 
form  of  a  consent  decree,  not  signed  by  the  Judge, 
'discbanrtng  the  committee  from  liability,  but  that 
be  should  provide  for  maintenance  of  the  lunatic, 
•does  not  prevent  the  lunatic  from  demanding  from 
the  oommittee  an  account  of  the  estate.  Clark  v. 
Crout,  84  a.  C.  417. 

But  in  a  partition  suit  where  an  infant  Idiot  bad 
not  been  made  a  party,  the  court  directed  after 
the  sale  that  she  be  brought  In  by  supplemental 
complaint,  and,  after  the  appointment  of  the 
guardian,  it  appearing  best  for  the  infant,  and 
the  guardian  consenting,  directed  the  Judgment 
to  stand  good  against  her,  and  the  purchaser 
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was  bound  to  comply  with  his  purchase.  Rogers 
V.  McLean,  84  N.  Y.  686. 

A  pleading  both  by  guardian  ad  litem  and  at- 
torney, after  the  defendant  who  was  in  court  had 
become  a  lunatic,  is  not  error,  and  the  defendant's 
attorney  cannot  complain  of  the  error  where  he 
had  the  guardian  ad  Htem  appointed.  Walker  v. 
Clay,  21  Ala.  797. 

The  gusrdian  of  an  insane  widow  may  file  his 
written  consent  that  her  interest  in  real  estate 
may  be  sold,  when  a  petition  has  been  filed  by  the 
executor  of  her  deceased  husband  for  the  sale  of 
real  estate  to  pay  debts,  as  Ind.  Stat.  2  Gavin  St 
Herd,  p.  507, 1 77,  provides  that  adult  persons  may 
waive  notice  by  filing  their  assent  to  the  sale  in 
writing,  and  that  gusrdlans  may  assent  In  like 
manner  for  their  wards,  and  page  576, 1 8,  provides 
that  this  statute  Is  applicsble  to  guardians  of  the 
Insane  persons.   Bmock  v.  Reiohwine,  117  Ind.  194. 

A  decree  by  consent  of  counsel  of  a  party  in  fact 
a  lunatic  but  not  adjudged  such,  is  a  bar  to  a  sub- 
sequent suit  to  assert  in  his  behalf  the  same  rights 
which  were  set  up  in  the  former  suit,  when  there 
is  no  fraud.    Royston  v.  Horner,  76  Md.  667. 

Defendants  non  eompo$  tfkentU  but  not  idiots  fkom 
nativity,  and  of  f  uU  age,  were  allowed  to  appear, 
plead,  and  defend  by  attorney,  in  FSulkner  v* 
Madura,  18  Johns.  184. 

In  Re  Heller,  8  Paige,  IflO,  where  an  Idiot  was 
sued  for  destroying  a  scboolhouse  on  land  In  which 
he  had  an  interest,  and  the  plaintiff  olTered  to  com- 
promise by  a  conveyance  from  his  committee  of 
one  half  of  the  lot,  and  the  committee  acquiesced 
in  the  application,  and  submitted  the  rights  of  the 
Infant  to  the  chancellor,  the  matter  was  referred 
to  the  master  to  report  if  the  partition  was  equita- 
ble. 

In  Tomiinson  v.  Devore,  1  Gill,  845,  a  lunatio 
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ihow  that  any  penon  connected  with  the  de- 
fense of  that  partition  case  was  not  as  fully 
infonned  of  every  ezistinip  fact  connected 
with  the  subject-matter  of  that  litigation  as 
this  court  is  capable  of  being  informed  by 
the  record  before  it,  and  there  is  absolutely 
no  hint  in  the  testimony  that  the  plaintiff 
in  that  case,  or  any  person  in  his  behalf,  did 
anything  to  mislead  the  legal  repreaentatiyes 
of  those  defendants,  or  to  conceal  from  them 
any  fact,  or  did  anything  in  any  way  to  pre- 
vent a  fair  trial.  If,  as  claimed  by  appel- 
lants, the  question  of  title  was  heard,  in  part, 
upon  an  agreed  statement  of  facts,  they  were 
the  true  facts  in  the  case.  Plaintiff's  counsel 
produced  in  court  the  deed  on  which  plain- 
tiff relied  to  prove  his  title.  He  also  pro- 
duced in  court  sufficient  testimony  to  con- 
vince the  court  of  the  necessity  of  selling  the 
premises.  The  sale  of  the  property  followed 
in  accordance  with  the  decree  of  the  court. 
The  plaintiff  in  the  partition  proceeding  was 
the  purchaser.  The  defendants,  through  their 
counsel  and  otherwise,  employed  every  means 
to  make  the  property  bring  the  highest  poe- 
«ible  figure.  This  commendable  zeal  haa  its 
effect ;  and  the  testimony  stands  undisputed 
that  the  sale  was  in  all  respects  fairly  con- 
ducted, that  there  was  a  lively  rivalry  be- 
tween the  bidders,  and  that  the  land  brought 
the  highest  estimate  of  its  value. 

Partition  Is  a  civil  action,  in  contenipla- 
tion  of  our  Ckxie,  and  mav  be  used  as  a  form 
of  action  to  try  title.  ''^The  rights  of  the 
several  parties,  plaintiffs  as  well  as  defend- 
ants, may  be  put  in  issue,  tried  and  deter- 


mined in  such  suit,  and  where  a  defendant 
fails  to  answer,  or  where  a  sale  of  property 
is  necessary,  the  title  shall  be  ascertained  by 
proof  to  the  satisfaction  of  the  court  beforo- 
the  decree  for  partition  or  sale  is  given. '^ 
Code  1881,  9  668.  The  Code  of  California 
provides  that  any  right,  title,  or  interest  i» 
the  land  may  be  put  in  issue,  tried,  and  de- 
termined in  the  action,  substantially  in  th» 
language  above  quoted  from  our  own  Code. 
The  determination  of  the  fact  of  title  bv  the- 
court  is  held  to  be  conclusive  upon  all  the* 

garties  to  the  suit,    ffaneoek  v.  L^pm,  68  Cal. 
S3-871.     **  Anv  questions  affecting  the  right 
of  the  plaintlii  to  a  partition,  or  the  rigbt» 
of  each  and  all  of  the  parties  in  the  land, may 
be  put  in  issue,  tried,  and  determined  in  such 
action.    .    .    .    If 'disputes  exist  as  to  their 
rights  or  interests  in  any  respect,  such  dis- 
putes may  be  litigated  and  determined  ift 
such  action.'"    2>e   Uprey  v.  De    Uprey,  2T 
Cal.  829,  87  Am.  Dec.  81 ;  MarenhmU  v.  Hi- 
gttera,  8d  Cal.  290 ;  QaiM  v.  Salman,  86  Cal. 
676,  96  Am.  Dec.  189 ;  Ncuh  ▼.  Church,  10 
Wis.  808,  78  Am.  Dec.  678.    This  court,  in 
HiU  V.  Timng,  7  Wash.  88,  haa  held  that  the- 
court  has  power  in  a  partition  proceeding, 
and  is  required  to  determine  title.     '^Sucb 
judgment  or  adjudication  is  final  and  con- 
clusive between  the  parties,  not  only  as  to 
the  matter  actually  determined,  bat  as  to 
every  other  matter  which  the  parties  might 
have  been  litigating  and  have  had  decided 
as  incident  to  or  essentially  connected  witb 
the  subject-matter   of  the  litigation,    and 
every  matter  coming    within   the    legiti- 


brouffbt  ejeottnent  by  hte  attorney  Instead  of  by 
trustee,  and  agreed  to  a  statement  of  facts  oonstl- 
tutinsr  bis  title,  but  the  oourt  did  not  pass  on  tbe 
question  of  tbe  power  to  bind,  aJtboogb  boldlnir 
that  on  the  statement  of  facts  no  reoorery  could 
be  bad. 

As  to  adnisBionsby  representatives  of  persons  of 
unsound  mind,  see  Redmond  v.  Peterson,  KB  Oal. 
flOS;  OoUins  v.  Trotter,  81  Mo.  275^  mpra,  I.,  a:  Ae 
Lindsley,  46  K.  J.  Bq.  868,  mepra,  IL,  a.  See  also 
intnL,  YIL,  By  eot^enfon  ofjiudgmtnL 

▼n.  B|/  eoff^tnUmof  SudamtnU 

As  to  tbe  power  of  fltfuoiaries  to  bind  by  a  oon- 
fesbion  of  Judgment  it  seems  that  trustees  have 
not  the  power  unless  given  by  tbe  act  creating  a 
trust,  and  infants  cannot  be  bound  by  a  confession 
of  judgment  on  a  warrant  of  attorney.  As  to  ex- 
ecutors and  administrators  there  is  some  conflict  of 
authority,  some  cases  holding  that  they  hare  such 
power  and  some  cases  denying  tbe  authority.  In 
regard  to  Insane  persons  and  drunkards  the  cases 
appear  to  sustain  tbe  power  to  confess  Judgment 
where  the  discretion  has  not  been  abused. 

Sa  trustees  having  no  power  to  mortgage  or  sell 
the  trust  property  cannot  confess  a  Judgment  bind- 
ing upon  the  property  and  creating  by  tbe  volun- 
tary act  a  lien  upon  it  so  that  It  may  be  sold  and  the 
restK<  qoA  tfutt  deprived  of  tbe  benefit.  Huntt  v. 
Townsbend,  81  Md.  880, 100  Am.  Dec  68. 

And  the  court  in  removing  a  trustee  has  no  right 
to  make  an  order  directing  his  successor  to  confess 
a  Judgment  in  favor  of  the  former  trustee  for  an 
amount  due  to  him  for  moneys  paid  and  services 
rendered,  and  such  a  Judgment  is  a  nullity.  Mal- 
lory  V.  Clark,  20  How.  Pr.  438. 

And  a  Judgment  cannot  be  confessed  to  one  per- 
son In  trust  for  another,  the  trustee  and;  the  trust 
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being  created  and  declared  In  a  written  statement^ 
authorising  the  Judgment,  as,  under  N.  Y.  OodO' 
Civ.  Proc.  1 888,  providing  that  a  Judgment  by  con- 
fession may  be  entered  to  seoure  any  person  against 
contingent  liability,  and  that  if  it  be  for  tli» 
purpose  of  securing  a  plaintiir  against  oonttn- 
gent  liability  a  statement  in  writing  must  show 
concisely  the  facts  and  tbe  amount  doe,  this  doe» 
not  authorise  the  creation  of  tbe  tnist  throngb 
which,  by  the  intervention  of  a  trustee  asplalntUf. 
all  the  contingent  liabilities  of  the  debtor  might  be- 
aggregated  and  secured.  Harks  v.  Beynolda,  Vt 
Abb.  Pr.  tfB. 

A  mother  as  trustee  of  her  minor  child  cannot 
bind  the  child  by  oonfeeslon  of  Judgment.  Met- 
calfe V.  Alter.  81  La.  Ann.  880. 

And  a  Judgment  on  confession,  taken  on  a  war- 
rant  of  attorney  given  by  an  infant,  is  void.  8aun- 
^erson  v.  Marr,  1  H.  BL  78;  Bennett  v.  Davis,  » 
Cow. 888; Motteuz  v.  8t  Aubin, %W.^L  1188;  Jack- 
son V.  Mosley,  0.  B.  Trin.  8  Geo.  1^  dted  in  t 
Strange,  1(M& 

An  administrator  may,  pending  a  suit  In  equity* 
and  prior  to  a  decree,  confess  a  Judgment  at  law, 
so  as  to  give  priority,  llactler  v.  Lawrence,  T 
Johns.  Ch.  808. 

And  may  confess  Judgment  on  an  sUas  scL  fa. 
and  waive  an  inquisition  and  agree  to  a  sale  on  a 
sol.  fa.  whiTe  the  Judgment  that  wss  revived  ban^ 
been  obtained  in  the  lifetime  of  the  deoedent. 
Bennett  v.  Fulmer,  40  Pa.lfi6w 

A  sale  under  a  Judgment  to  a  bona  tide  porehaser 
was  sustained  where  the  Judgment  was  against » 
decedent  and  the  execution  returned  ^^oney 
made,**  on  a  sol.  fa.  after  the  death  of  the  defend- 
ant, an  attorney  not  employed  by  the  admlnlstra^ 
tor  pleaded  pletie  aAminMbraoU  and  confessed 
Judgment  de  ItonUi  iitUiAaHs  and  the  property  In  con- 
troversy was  sold,  and  the  attorney  appearing  in 
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mate  purview  of  the  original  action 
both  In  respect  to  matterB  of  claim  and  of  de- 
fense." Ciemem  ▼.  CUmeM,  87  N.  T.  69; 
.Bloomer  ▼.  Sturges,  58  N.  T.  168;  Dandher 
T.  Preniiu,  22  Wis.  811;  Tollman  t.  Jfe- 
Oariy,  11  Wis.  402;  Wells,  Res  Ad]iidicata» 
§g  248,  249 ;  Barrett  t.  Failing,  8  Or.  162 ; 
Trayhem  ▼.  OoUmm^  66  Md.  277;  Pray  t. 
Beaeman,  98  N.  T.  851 ;  Blakeley  ▼.  Colder, 
15  K.  T.  UtiHovoeU  ▼.  MilU,  66  N.  T.  226; 
SaytDord  ▼.  TTlaj^,  9  Wash.  22.  When  the 
plaintiff  alle/(ed  the  extent  of  his  interest  in 
the  property,  and  tJie  extent  of  the  defend- 
ants' Interest  as  he  understood  it,  and  showed 
on  the  face  of  his  pleading  that  the  parties 
plaintiff  and  defendant  were  tenants  in  com- 
mon, he  stated  every  fact  required  to  give 
the  court  jurisdiction.  Code  1881,  %  653. 
Appellants  seek  to  avoid  the  effect  of  this 

Sroceeding  by  reason  of  the  minority  of  the 
efendants  in  the  partition  suit,  and  by  rea- 
son of  the  fact  that  the  plaintiff  was  the 
purchaser.  These  defendants  had  a  general 
guardian,  on  whom  service  was  made,  as 
well  as  upon  themselves  personally.  He 
answered  to  the  suit,  and  was  represented  by 
counsel  throughout.  The  statute  expressly 
provides  that  the  action  may  be  maintained 
against  infant  cotenants,  the  provisions  be- 
ing broad  enough  to  reach  any  and  all  in- 
terests, and  any  and  all  parties,  and  expressly 
makes  a  confirmation  conclusive  against  all 
parties  to  the  suit.  The  guardian  might  con- 
sent to  a  partition  without  suit  under  the 
supervision  of  tiie  court.  Code  1881,  chap. 
48.  ''In  America,  the  rule  of  the  common 
law  that  infancy  does  not  suspend  the  right 


of  the  adult  cotenants  to  enforce  a  partition 
is  believed  to  be  of  universal  obligation. 
This  rule  has  been  held  to  be  applicable  to 
a  sale  of  the  property  when  a  oivision  was 
impracticable.  The  right  of  the  adults  to 
have  the  possession  of  their  property,  and  to 
have  their  wishes  in  the  premises  gratifle.!, 
is  to  be  respected  equally  with  the  interests 
of  the  infants.  It  would  be  monstrous  to 
hold  that  adult  part  owners  should  be  kept 
out  of  the  enjovment  of  their  property  merely 
because  the  other  part  owners  were  infants, 
and  the  interests  of  such  infants  did  not  re- 
quire the  property  to  be  sold."  Fre^m.  Co- 
tenancy, 2d  ed.  ft  467 ;  Albright  v.  Fkneere,  52 
Miss.  346. 

In  the  absence  of  fraud  or  collusion,  mi- 
nors properly  represented  are  bound  as  fully 
as  if  they  had  been  majors  and  personally 
cited.  "Representation  in  courts  of  justice 
is  a  necessity  of  civilissed  society,  and  the 
acts  or  neglects  of  the  representative  must  in 
some  degree  be  binding  upon  the  party  rep- 
resentedr  And  persons  under  disability  at 
the  time  of  a  Judicial  proceeding  to  which 
they  are  parties,  represented  by  their  guard- 
ians and  agents,  are  bound  upon  the  knowl- 
edge of  such  guardians  or  agents. "  1  Her- 
man, Estoppel,  p.  178,  8  164 ;  1  Dan.  Ch. 
Pr.  5th  Am.  ed.  163,  164 ;  Bnglieh  v.  Savage, 
6  Or.  518. 

In  considering  the  character  of  the  title  as 
to  whether  It  was  community  land  as  a  mat- 
ter of  fact,  a  question  is  raised  as  to  when 
the  title  vested  in  Erskine  D.  Eromer.  Final 
proof  was  made  by  him  before  the  marriage 
ceremony  aforesaid  was  performed,  but  the 


the  case  bad  died.  Fetterman  v.  Murphy,  4  Watta, 
494,28  Am.  Deo.  79B. 

A  decree  quod  eompuUt  concludes  In  the  same 
manner  and  does  not  vary  at  all  as  to  an  executor, 
for  before  a  final  decree  be  may  confess  a  Judfrmen  t, 
md  does  not  at  all  alter  the  nature  of  the  demand, 
notwithstanding  the  words  are  inserted  in  thede- 
oree  '*that  each  i»arty  do  pay,**  for  these  words  are 
only  a  direction  to  the  master  to  insert  what  shall 
appear  to  be  due  upon  the  balance  to  either  party. 
Bmlth  V.  Byles,  t  Atk.  886. 

Although  an  executor  cannot  bind  the  estate  by 
a  note  or  judgment  for  anew  indebtedness  created 
tyy  himself,  he  may  legally  confess  a  Judgment  for 
•  debt  which  he  knows  was  contracted  by  the  de- 
oedent.    Re  Sohmldt*s  Vstate,  6  Fa.  Dist.  R.  17. 

The  executor  may  confess  a  judgment  m  favor 
of  a  creditor,  so  as  to  give  him  priority.  Waring  v. 
Danveis,  1  P.  Wms.  286w 

In  Hunt  V.  i3evling,  8  Watts,  40B,  it  was  said  that 
an  administrator  may  confess  a  judgment  so  as  to 
alf ect  the  esute. 

Id  Darston  v.  Berl  Oxford.  Prec.  in  Ch.  188.  it  was 
add  that  it  seemed  to  be  admitted  that  if  an  exec- 
utor had  confessed  judgment  at  law,  a  payment  on 
the  claim  by  him  would  have  been  good. 

But  other  cases  deny  the  power  of  such  persons 
to  confess  judgment. 

So,  an  administrator  cannot  conclude  the  estate 
by  a  confession  of  judgment.  Finch  v.  Ragland,  2 
Dev.  Bq.  187. 

And  cannot  confess  a  judgment  against  his  coad- 
minlscrator.    Heisler  v.  Knipe,  1  Browne  (Pa.)  819. 

And  an  executor  cannot  bind  his  coexecutor  by 
oonfeesloD  of  judgment  for  a  debt  barred  by  limita- 
tion, although  the  executors  have  power  to  sell 
and  pay  the  debt.    Hall  v.  Boyd,  6  Pa.  267. 

A  judgment  confessed  by  an  administrator  does 
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not  bind  persons  not  a  party  to  that  suit,  and  the 
administrator  may  show  that  the  assets  are  ex- 
hausted by  prior  claims.  Buggies  v.  8hennan«  U 
Johns.  MS. 

Judgment  oonfessed  by  executors  upon  debts  in- 
curred by  them  in  carrying  on  the  testator*s  bust* 
ness  without  authority  of  the  will  are  their  per- 
sonal debts,  and  can  be  collected  only  from  their 
individual  property,  and  not  from  any  proper^ 
belonging  to  the  estate.  Witmer  v.  Killer,  9  Lane 
L.  Rev.  807. 

As  to  persons  of  unsound  mind,  and  drunkards, 
judgments  by  confession  have  been  sustained. 

A  guardian  of  an  insane  person  may  confess 
judgment  so  as  to  bind  the  insane  party,  as  a  guar- 
dian may  allow  a  judgment  ntt  dfoit.  McAden  v. 
Booker,  7iN.C.  24. 

And  a  judgment  on  confession  on  a  warrant  of 
attorney  of  a  person  subsequently  found  to  be  of 
unsound  mind  will  not  be  set  aside  where  there  was 
no  notice  of  unsoundness  of  mind,  fraud,  or  want 
of  good  faith.  But  it  may  be  set  aside  on  terms  in 
the  discretion  of  the  court.  Person  v.  Warren,  U 
Barb.  488. 

It  is  discretionary  with  a  ohanceUor  w  aether  he 
will  set  aside  a  judgment  rendered  on  confession 
by  attorneys  of  an  habitual  drunkard  after  oommJs- 
glon  found,  but  the  same  will  not  beset  aside  after 
the  motion  was  refused  in  the  trial  court,  unless  a 
showing  is  made  of  the  injustice  of  the  same.  Re 
McLaughlin,  1  Olarke,  Oh.  118. 

Matters  of  arbitration  and  award,  and  matters  of 
admissions  affecting  the  party  making  the  same, are 
not  included  in  this  note.  This  note  is  not  intended 
to  include  matters  of  arbitration  or  award,  or  cases 
involving  the  question  of  right  of  representatives 
of  incompetent  persons  to  maintato  actions  in  their 
behalf.  I.  T. 
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I>atent  was  issued  thereafter.  Although,  for 
certain  purposes,  the  title— at  least  the  equi- 
table title — was  earned  and  accrued  upon  the 
making  of  final  proof  and  receipt  of  the  cer- 
tificate, the  full  or  legal  title  did  not  pass 
until  the  patent  was  issued.  The  plaintiffs 
claim  that  the  patent  should  relate  back  to 
the  time  of  making  final  proof,  and  that, 
therefore,  the  land  rested  In  Erskine  D. 
Kromer  as  his  separate  property,  if  in  fact 
he  was  not  then  a  married  man.  Undoubt- 
edly, for  certain  purposes  this  would  be  true, 
but  the  doctrine  of  relation  Is  a  fiction  of  law 
adopted  by  courts  solely  for  the  purposes  of 
Justice.  Gtbaon  t.  Chouteau,  80  U.  8.  18 
Wall.  03,  20  L.  ed.  584.  We  are  of  the  opin- 
ion that  it  should  not  be  invoked  in  this  case 
to  defeat  the  claims  of  the  widow.  Her 
equities  were  as  great  as  those  of  Erskine  D. 
Kromer  or  the  children.  It  may  fairly  be 
inferred  from  all  that  transpired  that  there 
was  no  intentional  wrongdoing  upon  the  part 
of  either  of  said  parties,  and  that  they  were 
living  together  and  regarded  each  other  as 
husband  and  wife  is  apparent  prior  to  the 
marriage  ceremony  aforesaid  ;  and,  if  neces- 
sary to  save  her  rights  In  the  premises,  we 
are  satisfied  that  we  would  be  justified  in 
holding, and  should  hold,  that,  the  legal  title 
having  passed  subsequent  to  the  marriage  of 
the  parties,   it   vested   In   the  community. 

A  further  question  is  raised  to  the  effect 
that  the  title  to  the  land  under  the  homestead 
laws  is  taken  by  gift,  and.  consequently,  that 
It  would  become  the  separate  property  of  the 
husband  under  the  laws  of  the  territory. 
There  seems  to  be  some  conflict  in  the  au- 
thorities upon  this  proposition.  As  the  mat- 
ters hereinbefore  discussed  decide  this  case 
in  favor  of  the  defendants,  we  will  not  un* 
dertake  to  enter  into  any  consideration  of  the 
cases  bearing  upon  this  question,  but  content 
ourselves  with  saying  we  are  satisfied  that, 
within  the  intent  of  our  laws  relatins^  to  com- 
munity property,  such  land  is,  in  effect,  taken 
by  purchase,  by  reason  of  the  settlement  and 
improvements  thereon,  in  which  the  wife 
participates  as  well  as  the  husband;  and, 
consequently,  that  this  land  was  the  commun- 
ity property  of  Erskine  D.  Kromer  and  his 
said  wife.  We  adopted  this  view  in  the  case 
of  Philbrick  v.  Andrews,  8  Wash.  7 ;  and,  al- 
though the  point  was  not  contested  there, 
we  desire  to  announce  our  adherence  thereto. 
A  contrary  holding  would  be  productive  of 
the  grossest  injustice  under  the  community 
property  laws  of  this  state  and  territory. 

Judgment  affiitned. 

Dunbar*  Ch.  J.,  and  Hoyt»  J.,  concur. 

Stiles,  J.,  dissenting: 

I  think  the  view  which  the  court  takes  of 
the  actions  of  the  principal  respondents  in 
this  case  is  entirely  too  charitable.  The  opin- 
ion makes  it  appear  as  though  Friday  and 
the  Ruckers  had  been  mere  passive  movers 
in  the  transactions  which  led  up  to  the  practi- 
cal annulment  of  the  will  of  Erskine  D.  Rro- 
mer,  and  the  despoiling  of  his  children  of 
the  property  which  their  father  had  devoted, 
first,  to  their  residence  and  maintenance,  and, 
lastly,  to  the  use  of  the  son,  Victor.    Kro- 
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mer,  Sr.,  died  in  1885,  and  his  widow  ao^ 
cepted  the  bequest  made  to  her,  and  suggested 
no  claim  of  interest  in  her  for  more  than  four 
years.  Meanwhile  the  will  was  proven,  ad- 
ministration had,  and  distribution  made  in 
accordance  with  the  terms  of  the  will.  In 
1880  the  Ruckers  appeared,  and,  by  their 
urgency  and  offers  succeeded  in  moTing  the 

guardian  to  apply  for  an  order  of  sale.  Thev 
ad  already  bought  up  all  of  the  surround- 
ing  lands,  and  were  exceedingly  anxious  to 
acquire  the  Kromer  tract,  which  was  the  key 
to  the  situation,  commanding,  as  it  did,  the 
principal  water  front  in  the  present  city  of 
Everett.  To  bring  about  the  application  of 
the  guardian  to  sell,  they  put  $150  into  the 
hands  of  his  attorney,  to  cover  the  costs  of 
the  proceedings,  and  agreed  to  bid  $2,000  for 
the  land.  The  bait  took,  and  the  applica- 
tion was  made.  At  this  time  there  was  no 
occasion  for  selling,  as  the  family  had  the 
land  to  live  on,  and  the  guardian  had  money 
enough  in  his  hands  to  last  nearly  two  years. 
Moreover,  tliere  was  no  legal  warrant  what- 
ever for  selling  the  land  under  any  circum- 
stances, since  Its  condition  was  fixed  by  the 
will. 

The  interference  of  the  late  Mrs.  Kromer 
had  the  effect  to  postpone  the  proceedings, 
but  her  attempt  to  secure  recocrnition  from 
the  probate  court  was  a  proceedinfr  without 
color  of  legality,  since  that  court'had  long 
since  lost  jurisdiction  of  the  matter  of  dis- 
tribution by  its  final  decree  of  distribution, 
which  was  un appealed  from.  Any  onler 
which  that  court  mieht  have  made  in  the 
matter  would  have  been  wholly  void.  So. 
also,  the  appeal  to  the  superior  court  could 
and  did  determine  nothing,  since  on  appeal 
the  latter  court  had  no  power  to  determine  a 
matter  not  within  the  lurisdiction  of  the  pro- 
bate court.  Al  1  that  the  superior  court  could 
do  was  to  dismiss  the  appeal  for  want  of  ju- 
risdiction in  the  probate  court  over  the  sub- 
ject matter.  The  net  result  of  these  judicial 
performances  was  to  leave  the  entire  estate 
where  the  will  and  the  decree  of  distribution 
placed  it,  without  a  valid  pen  scratch  either 
for  or  against  it.  The  next  operation  was 
the  conveyance  by  Mrs.  Kromer  to  Friday. 
Now,  a  great  endeavor  was  made  in  the 
course  of  this  voluminous  case  to  show  that 
Fridav  and  the  Ruckers  were  independent 
individuals,  but  I  am  convinced  that  they 
were  simply  shadows  of  one  substance.  The 
Ruckers  put  up  every  dollar  from  first  to  last, 
Friday  being  their  instrument  and  factotum. 
Next  came  the  partition.  Friday  presented 
his  petition,  the  exact  language  of  which  wilt 
be  lound  in  the  so-called  **  finding  of  fact«* 
quoted  in  the  foregoing  opinion.  Now,  let 
it  be  remembered  that  there  had  never  hwn 
any  sort  of  an  adjudication  that  Mrs.  Kro- 
mer was  the  owner  of  one  half,  or  any  other 
interest,  in  this  land.  On  the  contrary,  the 
decree  of  distribution,  which  was  binding 
upon  her  and  unappealed  from,  was  squarely 
against  any  such  proposition.  And  yet  the 
petition  for  partition  did  not  mention  the 
will  or  the  decree  of  distribution,  but  falsely 
alleged  the  ownership  of  the  land  and  the 
interests  of  the  children  to  be  as  stated  in 
paragraph  6.      And,  to  crown  everything. 
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the  guardian  of  these  infant  children  came 
in  and  assisted  the  fraud  that  was  beloff  per- 
petrated upon  the  court  and  his  wards,  by 
mdmitting  in  the  answer  every  one  of  these 
false  allegations,  without  mentioning  the 
actual  condition  of  the  title  or  the  willT  He 
did  set  out  some  pitiful  allegations  about 
payment  of  taxes,  and  denied  that  a  sale  was 
necessary ;  and  upon  these,  as  the  sole  issues, 
the  matter  came  on  for  hearing.  And  of 
what  d id  this  hearing  consist  ?  The  guardian 
was  there,  of  course,  with  his  attorney,  but 
there  was  no  hostility  in  the  proceeding. 
Counsel  for  the  petitioner  was  tnere  with  a 
witness  or  two,  and  findings  and  a  decree 
already  drawn  in  the  exact  language  of  the 
petition.  No  question  was  asked  of  any 
witness  about  any  matter  other  than  whether 
the  land  could  oe  divided  or  ought  to  be 
•old.  The  Judge  who  made  the  decree  so 
teatifles,  and  the  find  inn  declare  that  the 
alleged  facts  are  found  ^from  the  pleadings 
and  evidence  submitted."  And  thus,  upon 
the  admissions  of  the  guardian,  without  trial, 
and  without  knowlrage  on  the  part  of  the 
court  tiiat  there  could  be  any  issue  over  the 
title  to  the  land,  the  decree  was  rendered, 
finding  that  147  acres  of  wild  land  could  not 
be  divided  into  two  fairly  equal  parts,  but 
must  be  sold.  Of  course  it  must  be  sold  1 
That  was  the  entire  object  of  the  scheme 
from  A  to  Z.  And,  of  course  Friday  was 
the  purchaser,  on  iime ;  and  he  at  once  con- 
vey^ half  of  his  purchase  to  the  Ruckers, 
and  pocketed  $6,000  profit  within  sixty  days 
by  a  sale  to  the  Everett  Land  Company.  It 
only  remained  to  carry  out  this  judicial  pro- 
ceeding by  allowing  the  attorney  for  the 
guardian  $500  out  of  the  proceeds  of  the  sale 
of  these  infsnts*  lands,  and  giving  the  Ruck- 
era  an  execution  against  them  for  the  $150  ad- 
vanced to  start  the  guardian's  application  to 
sell.  If  these  be  fair  dealings  between  fair 
men  and  infants,  then  Heaven  help  the  chil- 
dren of  the  state  when  they  fall  into  the 
bands  of  rogues  I 

The  following  legal  propositions,  I  main- 
tain, should  have  all  been  decided  in  favor 
of  the  appellants:  (1)  The  full  equitable 
title  to  the  land  having  been  acquired  by 
Kromer  before  his  marriage,  it  was  nis  sepa- 
rate property.  (2)  Mrs.  Kromer  was  bound 
by  the  decree  of  distribution,  unless  in  some 
direct  proceeding  she  asserted  her  interest. 
(8)  The  probate  proceedings  and  appeal  were 
void.  (4)  It  was  beyond  the  power  of  a 
guardian  to  admit  away  Uie  title  of  his  ward 
by  answer  in  a  partition  proceeding.  A 
guardian  in  such  a  case  is  not  callea  upon 
to  answer  further  than  to  put  his  opponent 
upon  proof  of  every  allegation.  It  has  been 
held  always  and  everywhere  that  while,  upon 
the  trial  of  a  case,  a  guardian  or  his  attor- 
ney may  admit  probative  facts,  neither  of 
them  can  admit  ultimate  facts,  and  to  do  so 
is  a  fraud  upon  the  ward.  Formerly,  and 
even  now,  in  some  of  the  states,  an  infant 
might,  after  coming  of  age,  set  aside  a  de- 
cree for  error  even ;  and  fraud,  either  in  fact 
or  law,  is  a  Just  ground  for  such  relief. 
Bank  of  United  8taU9  v.  Ritchu,  88  U.  3.  8 
Pet.  128,  8  L.  ed.  890 ;  Dainfferflild  v.  Smith, 
88  Va.  81 ;  JHeltvaif  v.  Alwp,  45  Miss.  885 ; 
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Ourtii  V.  BaUagK  4  Edw.  Ch.  635 ;  Loomtir 
V.  Wheelwright,  8  Sandf.  Ch.  185 ;  Jamee  v. 
Jamee,  4  Paige,  115 ,  Price  v.  Orone,  44  Miss. 
571 ;  Tfuker  v.  Bean,  65  Me.  852 ;  Fischer  v. 
Fiicher,  54  111.  281 ,  Eaton  v.  TUUnghaet,  4 
R.  I.  276;  Oiunffln  v.  KimhaU,  28  111.  86; 
IngereoU  v.  IngereoU,  42  Miss.  155  ^  Claxton 
V.  QaxUm,  56  Mich.  557;  BalUon  v.  Ldhee, 
8  Iowa,  17,  74  Am.  Dec.  291.  In  J<mce  v. 
MeAftay,  81  Cal.  274,  89  Am.  Dec.  172,  Judge 
Sawyer  learnedly  reviewed  the  origin  and 
principle  of  the  parol  demurrer,  and  showed 
it  to  have  no  application  to  the  state  of  Cal- 
ifornia, because  there  was  no  statute ,  and  he 
also  found  the  doctrine  not  pertinent  to  the 
case,  because  the  attack  was  collateral,  and 
not  by  appeal  or  review.  But  we  have  a 
modified  statute  of  parol  demurrer  in  Code 
Civ.  Proc.  §  1898,  which  in  subdivision  8 
expressly  provides  for  the  vacation  of  a  Judg- 
ment against  a  minor  for  error  within  one 
year  of  his  coming  of  age.  Under  this  pro- 
vision, the  question  of  the  title  not  havine 
been  in  issue  or  considered  by  the  court,  1 
maintain  that  the  partition  decree  should 
have  been  set  aside,  and  that  matter  deter- 
mined. At  bottom,  the  only  point  we  have 
to  consider  here  is,  Was  there  error?  If  there 
was,  the  statute  regulates  the  matter  by  re- 
quiring a  new  hearing.  As  it  is,  this  court 
has  taken  up  the  original  case,  and  decided 
it  upon  equitable  grounds  which  were  in  no 
proper  way  before  it.  The  opinion  of  the 
court  quotes  the  psrtition  statute,  which 
authorizes  title  to  be  put  in  issue  in  such 
proceedings ;  but  the  trouble  is  that  in  thia 
case  it  was  not  put  in  issue,  the  petition 
of  Friday  fraudulently  concealing  from  the 
court  the  fact  that  there  was  any  question  of 
title,  and  the  answer  of  the  guardian  assist- 
ing the  fraud  by  its  admissions.  Authorities 
are  cited  to  show  that  whatever  might  have 
been  decided  in  a  litigated  case  will  be  taken 
as  actuallv  decided ;  but  in  partition,  un- 
less the  defendant  answersi  title  must  be 
shown.  Code  1881,  g  558.  In  substance, 
there  was  no  answer  in  this  case,  for  what 
was  answered  was  merely  illegal  admission. 
Guardians  may  consent  to  partition  without 
suit,  as  pointed  out,  under  supervision  of 
the  court ;  but  in  such  cases  the  court  is  the 
counsel  of  the  guardian,  and  must  be  satisfied 
that  the  proposition  is  fair,  the  title  certain, 
and  the  oi vision  Just.  But  here  the  proceed- 
ing ought  to  have  been  hostile,  whereas  it 
was.  in  fact,  collusive.  Moreover,  the  stat- 
ute does  not  permit  a  guard ian.to  consent  to 
partition  by  sale. 

I  have  not  had  to  pass  upon  a  case*which 
so  profoundly  impreued  me  with  a  convic- 
tion of  legal  wrong  as  this.  Not,  perhaps, 
that  a  sufficient  price  was  not  obtained  for 
this  land ;  but  that  the  door  has  been  opened 
whereby  speculators,  casting  their  covetous 
eyes  upon  the  property  of  infants,  may  be 
enabled,  by  seemingly  fair  propositions,  and 
by  holding  out  tempting  oilers  to  guardians, 
who  would  rather  handle  money  than  be 
tMthered  with  land,  to  evade  the  solemn  pro- 
visions made  by  a  deceased  father  for  his 
children.  If  the  courts  fit  passively  and  let 
guardians  confess  away  the  estates  of  their 
wards  in  this  way,  no  estate  is  safe,  and  a 
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man  who  makes  a  will  might  as  well  save 
himself  the  trouble.  Above  all,  in  this  case 
there  was  absolutely  no  occasion  for  causing 
this  land  to  be  sold ;  for  I  undertake  to  say 
that  there  is  not  a  tract  of  land  of  that  size 
in  the  state  of  Washington  which  cannot  be 
fairly  divided  into  two  parts  of  equal  value. 
The  partition  proceeding  was  a  uiBm,  initi- 
ated by  the  first  approach  of  Rucker  to  the 
guardian  with  his  offer  of  $2,000,  and  $150 
for  expenses;  and,  if  its  consummation  Is 


ratified,  It  crowns  with  success  an  effort^  sft 
a  slightly  advanced  cost,  it  is  true,  to  evads 
the  law  and  the  last  will  of  Erskine  D.  Eio- 
mer.  From  all  appearances,  Hewitt  and  the 
Everett  Land  Company  seem  to  have  been  in- 
nocent purchasers,  except  that  they  could 
not  take  title  save  through  Eromer  s  will, 
and  therefore  with  knowledge  of  the  whole 
record  pertaining  to  the  property.  I  advise 
a  reversal,  and  tnerefora  dissent. 
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PEOPLE  of  the  State  of  Michigan 

e. 

Obed  SILBERWOOD.  , 

( Mlotu ) 

1*  The  fee  of  Uuidlunder  the  waters  of  Lake 
Brie  does  not  belong  to^riparian  proprtetors,  but 
to  tbe  state  subject  to  tira  right  of  navigation. 

8*  The  dediotJon  of  a  portioD  of  the 
Great  lAkee  as  a  puhllc  hunting  ground, 
made  by  Pub.  Aots  180S,  act  No.  119,tprohlblting 
the  catting  or  destruction  of  rushes  or  other  sub- 
marine vegetation  on  the  submerged  lands.  Is 
valid. 

(Jul7  a.  18B6.) 

EXCEPTIONS  by  defendant  to  mliogs  of 
the  Circuit  Court  for  Monroe  Countv  made 
during  the  trial  of  a  prosecution  against  him  for 
cutting  rushes  in  lake  Erie  in  front  of  private 
premises,  which  resulted  in  his  conviction. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  H.  louidoiit  for  appellant: 

Under  this  act  the  rushes  must  grow  and 
spread  turning  the  shore  into  marsh  in  which 
fishing  with  seins,  dragnets,  etc.,  the  only  way 
in  which  the  shore  owner  has  an  exclusive  right 
or  privile^,  must  become  a  "lost  art." 

If  this  right  could  be  considered  a  privilege 
or  license  it  is  a  fair  question  whether  it  is  rev- 
ocable; for  it  would  be  a  license  granted  to  an 
owner  of  lands  to  facilitate  the  use  of  those 
lands  in  a  particular  manner  and  for  an  indefi- 
nite period. 

MarriU  v.  Maekman,  24  Mich.  879. 

But  it  is  not  a  privilege  and  a  license. 

Lincoln  v.  Dae^t,  68  Mich.  876, 61  Am.  Rep. 
116:  Grand  Rapidi  v.  Jhno&ri,  89  Mich.  116, 14 
L.  R  A.  498. 

Mr.  Sterling  has  valuable  rights  of  property 
In  tbe  water  and  the  lands  thereunder  in  front 
of  his  lands.  As  riparian  owner  he  is  entitled 
to  any  and  every  use  he  can  make  of  the  land 
under  the  water  and  next  to  his  "surveyed 
lands"  not  inconsistent  with  the  public  right 
of  navigation. 

Lorman  v.  Benson,  8  Mich.  18, 77  Am.  Dec. 
486;  Biee  v.  Buddiman,  10  Mich.  186. 

The  grant  of  a  fractional  section  does  not 


Norm— As  to  private  ownership  of  lakes, 
noU  U>  Gouvemeur  V.  National  Ice  Oo.  (N.  Y.)  18  L* 
R.A.60S;  atoo  Noyes  v.  Oolline  (Iowa)  eSL.  R.  A, 
SOS;  and  Axllne  v.Shaw  (FlaJ  SB  L.  B.  A.  SO. 
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stop  with  the  meandered  line  but  carries  with 
it  a  sand  bar  or  place  of  shallow  water  in  front 
of  the  premises. 

Wateon  v.  PeUre,  26  Mich.  608;  MaxweU  v. 
Bay  Oity  Bridge  Oo.  41  Mich.  468;  Are  Mar- 
quette Boom  Oo.  V.  Adams,  44  Mich.  404;  RUk- 
wrdaon  v.  Prentite,  48  Mich..  88. 

The  side  lines  of  the  riparian  proprietor  ex- 
tend from  the  margin  of  the  stream  at  right 
angles  with  the  thread  of  the  stream. 

Bay  Oity  Oas  Light  Oo,  v.  Indtutriai  Warki, 
88  Mich.  182;  Clark  v.  Campau,  19  Mich.  828; 
Btodgett  d  D.  Lumber  Oo.  v.  Petere,  87  MidL 
498;  Lincoln  v.  JDatie,  68  Mich.  876.  61  Am. 
Bep.  116;  (MuU  v.  lUher,  66  Mich.  48;  Grand 
Bapidi  lee  d  0.  Co.  v.  8outh  Grand  Rapids 
Ice  d  0.  Oo.  102  Mich.  887,  86  L.  R  A.  815. 

Private  ownership  of  land  bounded  on  nav- 
igable fresh  waters  Ib  not  restricted  to  tbe 
meander  line. 

MaxweU  v.  Bay  Oity  Bridge  Ob.,  Ptre  Mar- 
quette Boom  Oo.  V.  Adams,  &ee  v.  Ruddiman^ 
and  Olute  v.  Fisher,  supra;  Palmer  v.  Dodge, 
64  Mich.  474 

The  rule  applies  to  granti  by  the  Federal 
government 

Butler  V.  Grand  Bapids  d  L  B.  Cb.  86 
Mich.  246. 

A  current  is  not  essential  to  the  existence  of 
such  a  right. 

Turner  v.  Holland,  66  Mich.  468;  Blo^rtt  d 
D.  Lumber  Co,  v.  P^Urs,  87  Mich.  496;  Grand 
Bapids  lee  d  0,  Oo,  v.  South  Grand  Bapids 
lee  d  0.  Oo.  108  Mich.  886. 

When  the  title  of  the  riparian  owners  ex- 
tends usque  ad  flum  aqws,  such  proprietors 
are  at  liberty  as  against  the  public  to  erect  any 
structure  or  do  any  act  with  respect  to  the 
water  or  the  portion  of  the  river  bed  owned  bv 
each  provided  thev  do  not  interfere  with  navi- 
gation, and  the  public  have  no  other  r^ht  than 
that  of  free  and  unmolested  passage. 

Qould.  Waters,  §  98;  Watker  v.  Board  ef 
Public  Works,  16  Ohio,  644;  Bving  v.  Cotqw 
A^n,  L.  R  8  App.  Cas.  889;  Atty.  Gen.  v.  Beari 
Booming  Gb.84  Mich.462:  Bof  Oity  Gaslight  Co. 
V.  IndustricU  Works,  and  Btchatdson  v.  iVvn- 
tiss,  supra;  Harrington  v.  Port  Huron,  86 
Mich.  46, 18  L.  R  A.  664;  Blodgett  d  D.  Lum- 
ber Oo,  V.  Peters,  supra. 

The  right  of  navigation  is  the  only  public 
right. 

Lorman  v.  Benson,  8  Mich.  18, 77  Am.  Dea 
486;  Bice  v.  Buddiman,  10  Mich.  125. 

Tbe  right  of  the  riparian  owner  is  property 
and  valuable 

Grand  Bapids  v.  Powers,  89  Mich.  116,  14 
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Pbofub  t.  Silbebwood. 


Sju  R.  A.  408;  WMer  T.iVrtf  MwrqMtU  Boom 
Oq,  63  Mich.  686. 

Tbis  public  right  of  navl/^tloo  is  paramount 
Ibut  not  exclusive,  and  cannot  be  exercised  so 
-as  to  deprive  the  shore  owner  of  his  private 
lights. 

Peopl^M  Ice  Co,  v.  The  Steamer  '^SxeeUior," 
A4  Mich.  229,  88  Am.  Rep.  246. 

The  rights  of  the  public  and  private  owner 
raze  concurrent. 

White  Biver  Log  d  B.  Go,  v.  NeUon,  45 
Hicb.  578. 

These  private  rights  of  riparian  owners  are 
property,  and  cannot  be  taken  from  them  with- 
-out  first  making  compensation. 

Thunder  Bay  Biver  Bo^mi  Co,  ▼.  Bpeedily,  81 
Mich.  844,  18  Am.  Bep.  184;  Grand  Bapidi  v. 
Pwoere,  aupra;  Baekue  v.  Detroit,  49  Mich. 
:110»  48  Am.  Rep.  447;  Davenport  d  J\r.  W,  B. 
-Co.  V.  Benvriek,  102  U.  8.  180,  26  L.  ed.  51; 
WMer  V.  Pere  Marquette  Boom  Co.  eupra. 

Mr.  Willis  Baldwin*  for  appellee: 

The  state  is  the  owner  of  the  fee  of  the  land 
it>eneath  the  waters  of  the  Great  Lakes. 

8  Am.  &  Eng.  Enc.  Law,  p.  81;  Lincoln  v. 
i>a«M,  58  Mich.  876,  51  Am.  Rep.  116;  lUinoie 
-V.  niinois  a  B.  Co.  146  U.  8.  887,  86  L.  ed. 
^018. 

The  ordinance  of  1787  made  navigability  in 
"fact  the  sole  test  of  navigability  in~  law  frre- 
•cpective  of  the  ownership  of  the  soil  thereunder. 

Lorman  v.  Benson,  8  Mich.  18,  77  Am.  Dec. 
-485. 

From  this  modification  of  the  common-law 
-rule  of  navigable  waters  there  necessarily  fol- 
lowed a  modification  of  the  common-law  rule 
•of  riparian  rights. 

/Wd 

The  rule  here  may  be  summarized  as  follows: 
•Kl)  The  fee  of  the  soil  under  the  Great  Lakes 
is  in  the  several  states;  (2)  the  fee  of  the  soil 
binder  inland  lakes  and  rivers  is  in  the  state 
when  such  waters  have  been  held  navimble 
l>y  the  reason  of  the  common  law  applied  to 
•our  changed  conditions,  and  in  the  riparian 
owner  when  such  waters  have  been  held  to  be] 
navigable  by  reason  of  legislation;  (8)  the  right 
^f  fisbinff  is  public  In  the  Great  Lakes  and  in 
^neral  In  such  wiiters  where  the  state  owns 
'Uie  fee  thereunder,  and  private  in  rivers  and 
"waters  where  the  fee  is  in  the  riparian  owner. 

Jones  V.  Lee,  77  Mich.  85;  La  Plaieanee  Bay 

JBarhor  Co.  v.  Monroe,  Walk.  Ch.  (Mich.)  155; 

Diedrich  v.  NorViioeetem  U.  B.  Co.  42  Wis. 

-248,  24  Am.  Rep.  899;  De  la  Plaine  v.  Chicago 

d  N.  W.  B.  Co.  42  Wis.  214,  24  Am.  Rep.  886; 

Indiana  v.  Milk,  11  Hiss.  197;  Champlain  A 

J3t.  L.  B.  Co.  V.  VaUntine,  19  Barb.  484;  12 

Am.  &  Eng.  Enc.  Law,  p.  616;  Sloan  v.  Bie- 

mUier,  84  Ohio  8t.  492;  Miller  v.  Mendenhall, 

A9  Minn.  95,  8  L.  R  A.  89;  Fulmer  v.  WiU- 

Aams,  122  Pa.  191,  1  L.  R  A.  608;  Flanagan 

▼.  Philadelphia,  42  Pa.  228;  Blinoie  C.  B.  Co. 

ir.  Illinoie,  146  U.  8.  887,  86  L.  ed.  1018. 

The  vested  right  of  the  riparian  owner  on 
-the  Great  Lakes  is  that  of  navigation  to  and 
from  his  premises  with  the  right  of  wharfage. 

Diedrich  v.  Northwestern  U.  B.  Co.  42  Wis. 
^61,  24  Am.  Rep.  899;  Illinois  C.  B  Co.  v.  10- 
4nois,  supra. 

The  dedication  of  these  wsters  of  Lake  Erie 
for  a  public  shooting  park  was  a  valid  dedica- 
^on. 
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12  Am.  &  Eng.  Enc.  Law.  p.  685;  AHy.  Qen. 
Y.  BurreU^  81  Mich.  25;  Sterling  t.  Jaekson,  69 
Mich.  488. 

Mooret  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  to  teat  the  validity  of  Act 
No.  112,  Pub.  Acts  1895,  which  was  intended 
to  set  aside  certain  submerged  lands  in  Lake 
Erie  and  Detroit  river,  Iving  east  of  and  adja- 
cent to  the  surveved  lands  in  Monroe  and 
Wayne  counties,  for  a  distance  extending  1 
mile  into  Lake  Erie,  for  public  shooung 
grounds,  to  make  it  unlawful  to  cut  and  de- 
stroy the  rushes  and  other  submarine  vegeta- 
tion on  such  submerged  lands,  and  to  provide 
a  penalty  therefor,  which  act  provided  that 
such  reservation  or  dedication  should  not  inter- 
fere with  or  detract  from  any  right  or  privilege 
of  any  person  or  the  public  to  fishing,  and  that 
such  water  should  be  free  for  purposes  of  nav- 
igation, provided,  also,  that  said  lands  were 
owned  by  the  state.  Defendant  was  arrested 
in  September,  1895,  for  cutting  rushes  on  sub- 
merged lands  adjacent  to  the  property  of  the 
Monroe  Marsh  Company.  He  admitted  these 
rushes  were  cut,  not  lor  the  purposes  of  naviga- 
tion, or  of  fishing,  or  in  the  enjoyment  of  fish- 
ing privileges.  Defendant  was  working  by 
direction  of  one  8terling,  trustee  of  the  marsh 
company. 

The  case  of  the  People  is  based  upon  the  fol- 
lowing contentions:  That  the  state  is  the  owner 
of  the  fee  of  the  land  beneath  the  waters  of  the 
Great  Lakes;  that  the  vested  right  of  the  ri- 
parian owner  on  the  Great  Lakes  is  that  of  in- 
gress and  egress,  bv  navigation,  to  and  from 
his  premises,  with  the  rights  of  wharfage,  etc.; 
that  a  dedication  of  a  portion  of  the  Great 
Lakes  as  a  public  hunting  ground  (subject,  al- 
ways, to  the  rights  of  navigation)  is  a  valid 
dedication.  The  defendant  contends  that  Mr. 
Sterling,  as  trustee  of  the  marsh  company,  has 
valuable  rights  of  property  in  the  water,  and 
the  lands  thereunder,  in  front  of  his  lands;  that, 
as  riparian  owner,  he  is  entitled  to  any  and 
every  use  he  can  make  of  the  land  under  the 
water,  and  next  to  his  surveyed  lands,  not  in- 
consistent with  the  public  right  of  navigation; 
that  the  right  of  fishing  is  a  right  of  property, 
and  not  of  privilege,  and  that  this  right  of  prop- 
erty cannot  be  summarily  taken  from  him; 
that  he  had  the  right  to  cut  the  rushes  to  pro- 
tect his  shore  or  his  fishing  interest,  or  to  pre- 
vent the  fiight  of  wild  ducks  being  diverted 
from  his  marsh  lands;  or  for  any  reason  satis- 
factory to  himself  in  the  lawful  enjoyment  of 
his  property;  that  the  state  owned  none  of  these 
surveyed  lands,  and  that  the  marsh  company 
is  the  owner  of  the  portion  of  the  land  under 
the  water  to  the  center  of  Lake  Erie;  that  the 
act  in  question,  arbitrarily,  without  notice  or 
compensation,  seeks  to  deprive  him  of  the  en- 
joyment of  his  property  rights,  and  is  therefore 
unconstitutional  and  void.  The  case  cornea 
hereon  error. 

The  defendant  insists  that  the  owners  of  lana 
lying  adjacent  to  Lake  Erie  in  the  county  of 
Monroe,  as  such  riparian  proprietors,  own  the 
land  to  the  center  of  that  Great  Lake,  subject 
to  the  rights  of  navigation.  If  be  is  right  in 
this  contention,  he  was  improperly  convicted; 
otherwise,  his  conviction  should  stand.    la 
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support  of  his  view  of  the  law  he  cites  a  mat 
many  Michigan  cases,  and  especially  Ricnard' 
§(m  ▼.  Prentiss,  48  Mich.  88;  Harrinpton  v. 
F&rt  Huron,  86  Mich.  46, 18  L.  R  A.  664;  Mod- 
gett  d  D,  Lumber  Co.  v.  Peters,  87  Mich.  498. 
At  the  common  law,  all  tide  waters  were  navi- 
fl»ble,  and  nontldal  waters  were  non-navigable. 
The  right  to  flsh  in  navigable  waters  was  pub- 
lic, but  in  non-navigable  waters  it  was  private; 
the  right  depending,  not  upon  the  ownership 
of  the  shore*  but  upon  the  ownership  of  the 
soil  under  the  water.  Lincoln  v.  Davis,  58 
Mich.  875,  51  Am.  Bep.  116.  The  English 
common  law  made  the  ebb  and  flow  of  the  tide 
the  legal  test  of  its  navigability,  for  it  was  in 
fact  the  practical  test.  The  conditions  in  this 
country,  however,  are  very  different.  We  have 
hundreds  of  miles  of  ereat  rivers,  and  vast  in- 
land seas,  wholly  uninfluenced  by  the  tides, 
upon  which  float  vast  fleets  of  vessels;  so  that 
the  common-law  doctrine  in  relation  to  tide 
waters  is  not  accepted  in  Ibis  country,  because 
not  applicable  to  our  circumstances.  One  of 
the  earliest  decisions  in  this  state  in  which  the 
principles  involved  in  this  case  are  discussed  is 
La  Plaisanee  Bay  Harbor  Co.  v.  Monroe,  Walk. 
Ch.  (Mich.)  155.  In  that  case  the  court  held: 
"The  bed  of  the  stream  is  public  propertv,  and 
belones  to  the  state.  This  is  the  case  with  all 
meandered  streams,  no  part  of  them  being  in- 
cluded in  the  original  surv^ ;  and  the  common- 
law  doctrine  of  usque  ad  juum  aqua  is  not  ap- 
plicable to  them.  The  public  owns  the  bed  of 
this  class  of  rivers,  ana  is  not  limited  in  its 
right  to  an  easement,  or  right  of  way  only. 
So,  with  regard  to  our  large  l&es,  or  such  parts 
of  them  as  lie  within  the  limits  of  the  state. 
The  proprietor  of  the  adjacent  shore  has  no 
property  whatever  in  the  land  covered  by  the 
water  of  the  lake."  It  is  claimed  by  counsel 
for  respondent  that  this  decision  had  been  over- 
ruled by  later  decisions  of  this  court.  It  is 
conceded  that,  so  far  as  the  decision  relates  to 
the  rights  of  diore  owners  on  rivers  and  inland 
lakes,  it  is  not  now  the  law  in  Michi^n  (Ijyr- 
man  v.  Benson,  8  Mich.  18,  77  Am.  Dec.  485; 
Clute  V.  Fisher,  65  Mich.  48;  Butler  v.  Grand 
Bapids  <ft  /.  R.  Co.  86  Mich.  246);  but  it  is  in- 
sisted that  it  is  still  the  law  so  far  as  the  Great 
Lakes  are  concerned.  An  examination  of  all 
the  cases  decided  by  this  court  which  have 
been  caUed  to  our  attention  fails  to  disclose  that 
the  question  of  the  title  to  the  bed  of  the  Great 
Lakes  was  directly  at  issue  in  any  of  them. 
There  is  language  used  in  some  of  the  cases 
that  would  tend  to  support  the  claim  of  tbe  re- 
spondent that  the  shore  owner  upon  the  Great 
Lakes  had  the  same  right  to  the  land  (sublect 
to  the  riffht  of  fishing  and  navigation)  which  is 
possessed  by  the  shore  owner  on  rivers.  Lin- 
coln V.  Davis,  and  Blodgett  dh  D.  Lumber  Co, 
V.  Peters,  supra.  On  the  other  hand,  there  are 
expressions  used  in  other  cases  tending  to  show 
that,  so  far  as  the  Great  Lakes  are  concerned, 
the  law  is  as  stated  in  the  La  Plaisanee  Case, 
Sterling  v.  Jackson,  69  Mich.  488.  Other  states 
having  like  interests  to  our  own  state  in  the 
waters  of  these  great  inland  seas  have  had  the 

Erecise  question  involved  here  before  them,  and 
ave  passed  upon  it.  In  DiedricJi  v.  Northwest- 
ern U.  R.  Co.  42  Wis.  248,  24  Am.  Rep.  899,  it 
was  held  that  tbe  vested  right  of  tbe  riparian 
owner  on  the  Great  Lakes  is  that  of  navigation 
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to  and  from  his  premises,  with  the  right  of 
wharfage.  The  decisions  in  New  York  {Chatn- 
plain  A  8t.  L.  R.  Co,  v.  Valentine,  19  Barb. 
484),  in  Pennsylvania  {Fulmcr  v.  WUUamg,  12t 
Pa.  191.  1  L.  R.  A.  608).  and  in  Ohio  {Soon  v. 
Biemiller,  84  Ohio  St.  492),  all  hold  that  tbe  fefr 
of  the  riparian  owner  ceasea  at  the  low-waier 
mark. 

In  the  case  of  Illinois  C,  R,  Co.  v.  Illinois, 
146  U.  S.  887,  86  L.  ed.  1018,  Judge  Field,  in 
delivering  a  very  learned  and  exhaustive  opin- 
ion, stated  the  law  to  be:    '*It  is  the  settled 
law  of  this  country  that  the  ownership  of  and 
dominion  and  sovereignty  over  lands  covered 
by  tide  waters  within  the  limits  of  the  several 
states,  belong  to  the  respective  states  within 
which  they  are  found,  with  the  conaequeDt 
right  to  use  or  dispose  of  any  portion  thereof^ 
when  that  can  be  done  without  substantial  im- 
pairment of  the  interest  of  the  pubUc  in  the 
waters,  and  subject  always  to  the  paramount 
right  of  Congress  to  control  their  navigation 
so  far  as  may  be  necessary  for  the  regulation 
of  commerce  with  foreign  nations  and  amonj^ 
the  states.    .    .    .    The  same  doctrine  is  in 
this  country  held  to  be  applicable  to  lands  oov* 
ered  by  fresh  water  in  Uie  Great  Lakes,  over 
which  is  conducted  an  extended  commerce 
with  different  states  and  foreign  nations.   These 
lakes  possess  all  the  general  characteristics  of 
open  seas,  except  in  ue  freshness  of  their  wa- 
ters, and  in  the  absence  of  tbe  ebb  and  flow  of 
the  tide.    In  other  respects  they  are  inland  aeas^ 
and  there  is  no  reason  or  principle  for  the  as- 
sertion of  dominion  and  sovereignty  over  and 
ownership  by  the  state  of  lands  covered  by  tide 
waters  that  (b  not  e<][ually  applicable  to  its  own- 
ership of  and  dommion  and  sovereignty  over 
lands  covered  by  the  fresh  waters  of  these  lakes. 
.    .    .    The  Great  Lakes  are  not  in  anv  appre- 
ciable respect  affected  by  the  tides,  ana  ^et  on 
their  waters ...  a  large  commerce  is  earned  on,, 
exceeding  in  manv  instances  the  entire  com- 
merce of  states  on  the  borders  of  the  sea.  When 
the  reason  of  the  limitation  of  admiralty  ]uris> 
diction  in  England  was  found  inapplicable  l» 
the  condition  of  navigable  waters  in  this  coun- 
try, the  limitation  and  all  its  incidents  were 
discarded.    So,  also,  by  the  common  law,  the 
doctrine  of  the  dominion  over  and  ownership 
by  the  Crown  of  lands  within  the  realms  under 
tide  waters  is  not  founded  upon  the  existence 
of  the  tide  over  the  lands,  but  upon  the  fact 
that  the  waters  are  navigable,  "tide  waters"  and 
"navigable  waters'' .  .  .  being  used  as  synony- 
mous terms  in  England.    Tbe  public  being  in- 
terested in  the  .use  of  such  waters,  the  posses- 
sion   by  private  individuals  of  lands   under 
them  could  not  be  permitted  except  by  license 
of  the  Crown,  which  could  alone  exercise  such 
dominion  over  the  waters  as  would  insure  free- 
dom in  theiruse,  so  far  as  consistent  with  tbe 
public  interest.    The  doctrine  is  founded  up- 
on the  necessity  of  preserving  to  tbe  public  the 
use  of  navigable  waters  from  private  interrup- 
tion and  encroachment. — a  reason  as  applicable 
to  navigable  fresh  waters  as  to  waters  moved 
by  the  tide.  We  hold,  therefore,  that  the  same 
doctrine  as  to  the  dominion  and  sovereigntr 
over  and  ownership  of  lands  under  the  navi- 
gable waters  of  the  Great  Lakes  applies,  which 
obtains  at  the  common  law  as  to  the  dominion 
and  sovereignty  over  and  ownership  of  lande 
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under  tide  waters  on  tlie  borders  of  the  sea, 
and  that  the  lands  are  held  by  the  same  right 
in  the  one  case  as  in  the  other,  and  subject  to 
the  same  trusts  and  limitations."  It  seems  to 
me  the  reasoning  of  this  case  Is  without  flaw» 
and  that  the  law  enunciated  therein  ought  to 
stand  as  the  law  of  this  state.  It  commends 
itself  to  one's  reason  and  Judgment,  and  avoids 
many  diflQculties  incident  to  a  different  con- 
atruction  of  the  law.  It  is  in  harmony  with 
the  doctrine  laid  down  in  the  early  Cam  of  La 
Fiaisanee,  which  I  do  not  think  has  ever  been 


OTemiled  in  this  state  so  far  as  ft  affects  the 
rights  of  shore  owners  on  the  borders  of  the 
Qreat  Lakes.  This  doctrine,  too,  is  in  har- 
mony with  the  dedsions  in  all  of  the  states 
bordering  on  these  great  seas.  It  logically 
follows  that,  if  this  view  is  to  be  regarded  as 
the  law,  the  legislature  possessed  authority  ta 
pass  Act  No.  119  of  the  Public  AcU  of  1885. 
The  Judgment  of  the  court  bdow  ie  afflrmed, 

LonflTt  Oh.  J.,  did  not  sit.    The  other  Jus- 
tices concurred. 


MONTANA  SUPREME  COURT, 


STATE  of  MonUna,  ex  rd.  G.  J.  MILSTED. 
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BUTTE  CITY  WATER  COMPANY,  Appt. 
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1.  An  Answer  that  deflendant  hmm  no 
knowledge  or  information  upon  which 
to  form  a  belief  as  to  a  certain  aileiratioii,  and 
therefore  denies  the  same,  is  not  eucb  a  speoiilo 
denial  as  is  required  by  Com  p.  Stat.  1887  (Oode 
aT.Proc.l88). 


2.  The  reftiflal  of  a  water  eompaay  to 
•apply  water  to  a  tenant  in  the  posBeasion 
and  oecnpaocy  of  a  house*  when  he  is  ready  to 
pay  for  it  in  advance  and  the  company  is  sapply- 
inir  a  city  and  its  inhabitants  under  a  franchise, 
cannot  be  Justified  by  a  by-law  declining  to  con- 
tract for  water  with  any  persons  except  owners 
of  property  or  their  authorised  agenta. 

(May  4, 1891) 

APPEAL  by  defendknt  from  a  Judgment  of 
the  District  Coun^jer  Silver  Bow  County  in 
favor  of  relator  in  a  Hsodamus  proceeding  to 
compel  defendant  totenish  relator  with  water. 
Af/inMd, 

Statement  by  Hvnt,  J.: 

Mandamus  to  compel  the  respondent,  de- 
fendant, to  turn  on  the  water  for  general  use 
at  a  certain  house  ic  Butte.  The  petitioner 
avers  that  he  is  a  citizen  and  inhabitant  of 
Butte;  that  the  defendant  water  company  is  a 
corporation  existing  under  the  laws  of  Mon- 
tana, engaged  in  supplying  the  inhabitants  of 
Butte  with  water,  under  a  certain  franchise 
granted  to  the  predecessor  in  iotprest  of  Mid 
corporation  by  the  city  of  Butte;  that  by  the 
terms  of  said  franchise  the  corporation  is 
granted  the  right  to  lay  its  mains  in  the  streets 
and  alleys  of  Butte,  and  is  required  to  supply 
the  inhabitants  of  Butte  with  water  for  general 
use,  at  specified  prices;  that  the  defendant  cor- 
poration is  in  full  use  and  enjoyment  of  the 
franchise;  that  one  Murray  is  the  owner  of 
the  premises  involved;  that  on  June  12,  1804, 
the  said  Murray  gave  to  relator  a  written  or- 
der to  the  defendant  company,  requesting  it  to 
turn  on  the  water  at  the  premises,  and  to  charge 


the  same  to  the  relator;  that  the  relator  is  the 
tenant  in  possession  of  said  premises;  that, 
on  presenting  said  order,  relator  tendered  to 
the  water  companv  |4.50,  the  amount  allowed 
by  the  said  franchise  as  water  rents  for  the  said 
premises  for  three  months  in  advance,  and  de- 
manded that  the  company  turn  the  water  on 
at  said  premises;  that  the  premises  are  supplied 
with  water  pipes  connected  with  the  mains, 
and  in  proper  condition  to  use  water  supplied 
bv  the  said  company;  that  the  mains  are  sup- 
plied with  water,  but  that  the  said  premises  are 
without  water,  because  the  company  refused 
to  accept  the  tender,  or  turn  the  water  on  ai 
said  premises;  that  there  are  no  other  means, 
by  which  relator  can  secure  water  for  said 
premises,  unless  his  petition  for  a  writ  of  man- 
damus is  granted.  The  respondent  company 
answered,  admitting  that  it  is  a  oorporation 
engaged  in  supplying  the  city  of  Butte  and  the 
inhabitants  thereof  with  water,  under  a  fran- 
chise, as  set  forth  in  relator's  petition.  The 
answer  admits  the  ownership  of  Murray,  but 
pleads  "that,  as  whether  your  relator  is  now  a 
tenant  in  possession  of  the  said  premises,  re- 
spondent has  no  knowledge  or  information 
upon  which  to  found  a  belief,  and  therefore 
denies  the  same."  It  admits  the  presentation 
of  the  order  and  the  demand  for  water,  but  al- 
leges that  it  refused  to  turn  on  the  water  bv 
virtue  of  its  rules  and  regulations,  by  which 
it  can  deal  only  with  the  owners  of  property 
requiring  water  to  be  turned  on.  or  the  agents 
of  such  owners.  The  rule  invoked  by  re- 
spondent is  as  follows:  "The  water  company 
contracts  with  owners  of  property,  or  their 
authorized  agents  only,  and  the  property  is  in- 
variably held  for  water  rent  When  water  is 
turned  ofF  for  anv  caose,  it  will  not  be  turned 
on  again  until  all  back  rent  due  on  that  build- 
ing is  paid  in  full.  Money  paid  by  tenants 
wfll  be  credited  to  the  owner,  but  in  so  doing 
the  company  does  not  in  any  way  release  the 
owner  from  liability  under  this  rule."  Re- 
spondent further  pleads  that,  when  the  prem- 
ises involved  were  connected  with  the  mains^ 
the  owner,  Murray,  signed  an  application,  re- 
questing a  supply  of  water  for  the  property, 
subject  to  the  rules  and  regulations  of  the 
respondent  company,  and  that,  when  the  said 
application  was  filed,  the  rule  heretofore  set 


Nora.— Fbr  compulsory  service  by  water  com- 
pany or  other  party  whose  buslneas  it  is  to  serve 
the  public  see  noit  to  Bushville  v.  Rushville  Nat 
Gas  Ga  (Ind.)  16  L.  B.  A.  8SS1;  also  Portland  Nat. 

82  L.  R  A. 


Oas  Co.  V.  State,  Keen  (Ind.)  lEL  L.  R.  A  089;  Wood 
V.  Auburn  (Me.)  20  L.  R.  A.  876,  and  American 
Waterworks  Co.  v.  State,  Walker  (Neb.)  80L.  B.  A. 
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forth  was  In  force,  and  the  said  Marray  knew 
It  was  in  force.  Respondent  says  that,  when 
the  relator  made  bis  demand  that  the  water  be 
turned  on  for  said  premises,  he  was  notified 
that  the  company  would  deal  only  with  the 
•owner,  or  his  agent,  and  would  not  contract 
with  the  tenants  to  supply  water  to  rented 
premises,  except  on  the  personal  responsibility 
of  the  owner,  and  informed  relator  of  the  con 
lents  of  the  rule  hereinbefore  set  forth.  That 
the  owner,  Murray,  at  the  time  of  relator's  re- 
•quest  that  the  water  be  turned  on,  refused  to 
become  personally  responsible,  or  to  allow  his 
property  to  become  responsible,  for  the  psy- 
cnent  of  water  rent;  but  that  the  respondent 
informed  the  relator  that  the  money  he  tendered 
would  be  accepted,  and  the  water  turned  on. 
t>ut  that. the  money  so  paid  would  be  credited 
to  the  account  of  Murray,  the  owner  of  said 
premises.  It  is  alleged  then  that  the  rule,  as 
set  forth,  is  reasonable  and  just,  and  without 
it  the  company  cannot  safely  conduct  its  busi- 
ness; that,  by  virtue  of  its  franchise,  it  sup- 
plies many  of  the  inhabitant^  of  Butte  with 
water  by  meter  measurement,  and  that,  until 
the  determination  of  the  period  for  which  a 
•contract  is  made,  and  at  which  time  the  meters 
are  read,  it  cannot  determine  what  has  been 
used,  or  to  what  amount  the  consumer  is  in- 
■debted  to  the  company;  that  much  property  in 
Butte  is  occupied  by  tenants,  and  that,  if  res- 
pondent is  obliged  to  deal  with  tenants,  and 
look  to  them  for  pay  of  water,  it  would  be 
subject  to  great  loss  and  hardship;  that  it  can- 
not, for  reasons  given,  collect  from  the  con- 
sumer in  advance,  and  therefore  is  obliged  to 
l)old  owners  desiring  water  personally  respon- 
aible. 

Upon  these  pleadings  the  relator  moved  the 
court  to  make  the  alternative  writ  peremptory, 
notwithstanding  the  respondent's  answer,  for 
the  reason  that  the  matters  set  forth  in  said 
answer  do  not  constitute  a  defense  to  relator's 
•cause  of  action,  or  set  forth  any  reason  why 
said  writ  such  not  be  made  peremptory.  The 
•court  granted  this  motion,  and  made  toe  writ 
peremptory.  The  respondent  appeals  from 
the  order  sustaining  the  relator's  motion  to 
make  the  alternative  writ  peremptory. 

MesiTi.  Corbett  A  Welcome  for  appel- 
lant. 

Mes9r8.  George  Heldom  and  Oliver  H. 
Hallt  for  respondent: 

A  water  company  acting  under  a  franchise 
pt'rmiiting  it  to  use  the  streets  and  alleys  of  a 
city  for  the  purpose  of  laying  its  mains  to  sup- 
ply the  city  and  its  inhabitants  with  water 
tnav  be  compelled  to  do  so  by  mandamus. 

Haugen  y.  Alhina  Light  d  W,  Oo,  21  Or.  411, 
14  L.  K.  A.  424:  Pm-tland  Nat,  Gaa  d  0.  Co.  v. 
^State,  Keen,  185  Ind.  54,  21  L.  R.  A.  689; 
People,  Kennedy,  v.  Manhattan  Oaslighi  Oo,  45 
Barb.  187;  Sh^rd  y.  Milwaukee  Gaslight  Oo. 
4  Wis.  680,  70  Am.  Dec.  479. 

The  owner  of  the  property  is  under  no  legal 
•obligation  to  the  occupant  of  the  premises  to 
become  responsible  for  his  water  supply,  but 
■the  water  company  by  the  very  terms  of  its 
franchise  is  bound  to  supply  with  water  every 
Inhabitant  of  the  city  who  offers  to  pay  there- 
for the  amount  prescribed  by  the  franchise. 

The  fact  that  the  company  may  be  required 
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to  furnish  water  by  meter  measurement  does 
not  prove  that  the  rule  in  question  is  either 
reasonable  or  necessary. 

WiUiame  v.  Mutual  Qae  Oo.  63  Mich.  4M, 
60  Am.  Rep.  266. 

Under  the  provisions  of  the  franchise  in  the 
case  at  bar  the  requirement  is  not  to  furnish  wa- 
ter to  or  for  real  estate  but  to  the  inhabitants  of 
the  city  of  Butte.  A  gas  company  cannot  ref  uie 
to  furnish  gas  to  a  person  t>ecause  he  refuses  to 
pay  a  former  bill  or  a  bill  contracted  on  differ- 
ent premises. 

Cfaelight  Oo.  y.  OolUday,  26  Md.  1;  Uayd  r. 
Washington  Gaslight  Oo.  I  Mackey,  881. 

Nor  can  it  shut  off  the  ffas  on  the  ground 
that  there  are  arrears  doe  from  a  former  occu- 
pant of  the  premises. 

MoTMf  y.  Metropolitan  Gaslight  Oo.  6  Jones 
&  8. 185. 

A  denial  based  on  a  want  of  information  or 
belief  has  invariably  been  held  to  raise  no  Isbucl 

Clafiin  y.  Beese,  54  Iowa,  644;  Manny  v. 
French,  28  Iowa,  250;  Elton  y.  Mark/tarn,  20 
Barb.  84»;  Lloyd  v.  Bums,  62  N.  Y.  651; 
Greer  y.  Oooington,  88  Ky.  410;  Bastings  v. 
Gufynn,  12  Wis.  672;  Mead  v.  Day,  64  Missw 
68;  Beye  y.  BoOes,  88  How.  Pr.  266;  Sayre  v. 
OuMng,  7  Abb.  Pr.  871;  TerriU  y.  Jennings,  1 
Met.  (Ey.)450;  Ourtis  y.  Richards,  9  Cal.  84. 

The  rule  in  itself  is  not  a  reasonable  one  and 
the  assent  to  it  by  Murray  was  without  a  valu- 
able consideration,  and  would  not  be  binding 
as  a  contract  even  on  him. 

A  promise  to  pav  a  person  for  doin}^  what 
he  is  already  bouna  to  do  is  without  considera- 
tion. 

VanderUlt  r.  Sehreyer,  91  N.  Y.  892;  Withers 
y.  Swing,  40  Ohio  8t.  400;  Bartlett  v.  Wyman, 
14  Johns.  260;  MeCann  v.  /.ewis,  9  Cal.  246; 
Bale  y.  Forbis,  8  Mont.  895;  8  Am.  A  Eng. 
Enc.  Law,  p.  884,  and  cases  cited  in  note  4. 

A  gas  company  cannot  refuse  gas  to  a  person 
on  the  sole  ground  that  he  refund  to  ogn  an 
agreement  to  accept  eas  subject  to  certain 
rules  that  were  held  to  be  unreasonable. 

Sfiopard  y.  Milwaukee  Gaslight  Co.  6  Wis. 
589,  70  Am.  Dec.  479;  Shepard  v.  MUwaukec 
Gaslight  Oo,  16  Wis.  818,  82  Am.  Dec  679. 

Hunt*  J.y  deiiyered  the  opinion  of  the 
court: 

The  appellant  contends  that  there  was  an 
issue  of  fact  tendered  by  the  answer  of  respond- 
ent upon  the  question  whether  relator  was  or 
was  not  a  tenant  in  possession  of  the 
premises  involved.  But  we  think  that  tlie 
denial  of  respondent  that  "as  to  whether  re- 
lator is  a  tenant  in  possession  of  the  said 
premises,  it  had  no  knowledge  or  information 
upon  which  to  found  a  belief,  and  therefore 
denies  the  same,"  was  not  good  under  Oomp. 
Stat.  1887  (Code  Civ.  Proc.  $  89).  The  Code 
required  a  specific  denial  of  the  material  alle- 
gations of  the  complaint  controverted  by  the 
defendant  "If  the  complaint  be  verifiea.  the 
denial  of  each  allegation  controverted  must  be 
specific,  and  be  made  positively,  or  accordion 
to  the  information  and  belief  of  tbe  defendant." 
While  there  are  cases  and  authors  holding  a 
denial  such  as  respondent's  good  under  codes 
quite  similar  to  the  Montana  Code  of  1887.  in 
California  this  exact  question  was  long  since 
decided  by  Justice  Field,  for  the  supreme  court 
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<if  that  state,  in  Curtis  r.  Richards,  9  Gal.  84, 
where  It  was  said  of  a  denial  like  appellant's: 
"There  are  bat  two  forms  in  which  a  defend- 
■ant  can  contioyert  the  allegations  of  a  verifled 
•complaint,  so  as  to  raise  an  issue:  first,  posi- 
tively, when  the  facts  are  within  his  own  per- 
-sonal  knowledge;  and,  second,  npon  informa- 
'tion  and  belief,  when  the  facts  are  oot  within 
his  own  personal  knowledge.  Practice  Act, 
-g  46.  These  forms  canoot  te  indiscriminately 
used.  It  the  facts  alleged  in  the  complaint  are 
presumptively  within  the  knowledge  of  the 
•defendant,  he  must  answer  positively;  and  a 
-denial  upon  information  and  belief  will  be 
treated  as  an  invasion.  Thus,  for  example,  in 
reference  to  instruments  of  writing  slleged  in 
a  complaint  to  have  been  executed  by  the  de- 
fendant, a  positive  answer  will  alone  satisfv 
the  requirements  of  the  statute.  If  the  defend- 
:ant  has  forgotten  the  execution  of  the  instru- 
ments, or  doubts  the  correctness  of  their  de- 
:«cription  or  copy  in  the  complaint,  he  should, 
before  answering,  take  the  re^iuisite  steps  to 
•obtain  an  inspection  of  the  originals.  Practice 
Act,  %  446.  If  the  facts  alleged  in  the  com- 
plaint are  not  personally  within  the  knowledge 
«f  the  defendant,  he  must  answer  according  to 
bis  information  and  belief.  In  no  case  can  an 
■allegation  of  the  complaint  be  controverted  by 
a  denial  of  suflQcient  knowledge  or  information 
upon  the  subject  to  form  a  belief.  Bv  the  46th 
«ection  of  the  practice  act,  as  originally  passed 
in  1851,  it  was  povided  that  an  allegation  of 
the  complaint  might  be  controverted  by  a  denial 
"of  any  knowledge  thereof  sufficient  to  form  a 
l)elief.'  In  practice,  this  mode  of  denial  was 
found  to  famish  a  convenient  pretext  for 
evading  the  statute.  In  some  instances,  de- 
fendanu  became  critical  in  their  Judgments,  as 
to  the  extent  of  knowledge  sufficient  to  form 
a  belief,  and  would,  without  hesitation,  deny, 
in  that  form,  facts  upon  the  existence  of  which 
they  did  not  hesitate  to  act  in  other  matters. 
In  1854,  the  46th  section  was  amended  to  the 
present  language,  and  the  wisdom  of  the 
amendment  is  well  illustrated  by  the  present 
•case."  See  also  Ban  Frandseo  Qas  Co.  v.  8an 
FranHieo,  0  Cal.  467,  where,  on  rehearing,  the 
•court  adhere  to  the  rule  established  in  CurUs 
T.  Bichards, 

The  Montana  wactice  act,  as  it  appears  in 
the  Laws  of  1887,  havinjg  been  principally 
taken  from  Galifornia, anahaving  been  modi- 
ified  in  its  requirements  of  what  a  denial  must 
-contain,  and  how  it  must  be  made,  after  the 
•decision  of  the  Supreme  Court  of  the  United 
States  in  Maeiay  v.  Sands,  94  U.  S.  686,  24  L. 
«ed.  211,  Reversing  Sands  v.  Maeiay,  2  Mont. 
26,  the  construction  of  the  Galifornia  Gode 
-flhould  have  great  weight  in  the  construction 
of  Sim ilar  provisions  of  our  practice  act.  Bliss, 
<k)dePl.  §826,  says:  ''The  pleader  is  not 
^permitted  to  evade  the  statute.  He  must 
deny  directly  and  positively,  or  must  deny 
dn  the  language  of  the  statute,  'according  to 
diis  information  and  belief.'  To  say  that  'he 
"has  not  sufficient  knowledge  to  form  a  belief,' 
and  therefore  denies,  will  not  do;  nor  will  it  be 
-permitted  to  'deny  for  want  of  information  to 
enable  them  to  admit.'"  Pom.  Gode  Rem. 
^  640;  Estee,  PI.  &  Pr.  g  8224. 

The  supreme  court  of  South  Dakota,  in 
OiitninsY,  Lawrenes  County,  1  8.  D.  158,  held 

^  L.  R.A.   , 


that  a  denial,  such  as  appellant  has  made  in  tlie 
case  at  bar,  is  not  a  denial  of  any  fact  averred, 
*'but  is  a  mere  denial  of  any  knowledge  or  in- 
formation as  to  the  alleged  facts  sufficient  to 
form  a  belief  in  respect  to  their  existence  or 
nonexistence,"  and,  of  itself,  is  no  defense. 
By  statute  of  that  state,  however,  sach  a  denial 
is  expressly  authorized,  and,  by  virtue  of  the 
statutory  permission,  that  form  of  denial  is 
held  good.  Maxwell,  Gode  PI.  p.  886,  holds 
such  denials  good,  but  he  does  not  refer  to  the 
Galifornia  cases,  and  relies  upon  the  single  case 
of  State,  Treadu>eU,  v.  Haneoefc  CourUyOomrs. 
11  Ohio  St.  188,  to  sustain  his  text  But  it  is 
evident,  from  an  inspection  of  the  Ohio  case, 
that  the  statute  in  force  was  different  from  that 
of  Galifornia  and  Montana. 

It  Ib  observed  that  the  new  Godes  of  1806 
extend  the  method  and  form  of  denials,  giving 
far  more  latitude,  apparently,  than  under  the 
former  practice.  Gode  Giv.  Proc.  1805,  ^  600. 
We  shall  follow  the  Galifornia  cases,  and  hold 
that  the  statutory  form  of  denial  was  the  only 
one  to  be  sustained.  The  denial,  therefore, 
being  insufficient,  and  no  issues  of  fact  being 
presented,  the  question  for  determination  is: 
Gan  the  appellant  water  company  refuse  to 
supply  relator  with  water  for  general  purposes 
at  the  premises  involved?  The  appellant  is  a 
water  company,  engaged  in  supplying  tl^e  in- 
habitants of  the  city  of  Butte  with  water, 
under  its  franchise.  The  dty  gave  the  cor- 
poration the  riffht  to  lay  its  mains  in  its  streets 
and  alleys.  The  company,  on  the  other  hand, 
is  required  to  supply  the  inhabitants  of  the  city 
of  Butte  with  water  for  general  use,  at  prices 
specified  in  the  franchise  granted.  The  relator 
is  an  inhabitant  of  Butte,  occupying  premises 
wholly  without  water  for  general  use,  and 
there  are  no  other  means  by  which  water  for 
bis  house  may  be  secured,  except  from  the  ap- 
pellant corporation.  Ought  the  appellant  to 
be  allowed  to  refuse  his  tender  for  water  in 
advance,  and  to  refuse  him  water  npon  the 
ground  that,  "by  virtue  of  its  rules  and  regula- 
tions adopted,  it  can  deal  only  with  the  owners 
of  the  property  requiring  water  to  be  turned 
on,  or  the  agents  of  said  owners?"  We  say 
not.  The  performance  of  the  duty  the  com- 
pany undertook  when  it  accepted  the  franchise 
granted  was  to  supply  the  inhabitants  of  the 
city  with  water.  "A  waterworks  company  is 
also  a  quasi-public  corporation.  It  must  sup- 
ply water  to  all  who  apply  therefor  and  offer 
to  pay  the  rates."  Gook,  Stock,  Stockb.  ft 
Gorp.  Law.  g  082.  The  account  of  which  the 
ffrant  was  given  was  a  public  purpose.  Lum- 
lard  V.  Stearns,  4  Gush.  61.  Therefore,  "the 
grant  is  subject  to  an  implied  condition  that 
the  company  shall  assume  an  obligation  to  ful- 
fil the  public  purpose  on  account  of  which  the 
grant  was  made."  Morawetz,  Priv.  Gorp. 
§1120. 

The  view  that  supplying  a  dty  and  its  in- 
habitants with  water  for  general  purposes  is  a 
business  of  a  public  nature,  and  meets  a  gen- 
eral necessity,  is  sustained  by  the  great  weight 
of  authority,  reviewed  in  a  learned  opinion  of 
Lord,  Gh.  J.,  in  Haugen  v.  Albina  Light 
d  W.  Co.  21  Or.  411,  14L.  R  A.  424.  It  was 
there  said :  "The  defendant  by  incorporating, 
under  the  statute  for  the  purpose  of  supplying 
water  to  the  city  and  its  inhabitants,  under> 
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took  a  business  which  it  could  not  hare  carried 
on  witliout  the  mnt  of  eminent  domain  over 
the  streets  in  which  to  lay  its  pipes.  It  was 
by  incorporating  for  this  purpose,  and  in  ac- 
cepting the  grant,  it  became  invested  with  a 
franchise,  belonging  to  the  public  and  not  en- 
Joyed  of  common  right,  for  the  accomplish- 
ment of  public  objects  and  the  promotion  of 
public  conrenience  and  comfort  Its  business 
was  not  of  a  private,  but  of  a  public  nature, 
and  designed,  under  the  conditions  of  the 
grant,  as  well  for  the  benefit  of  the  public  as 
Uke  oompany."  Certainlv,  the  company  may 
make  reasonable  rules  and  regulations.  Doubt- 
less it  may  require  payments  in  advance  for 
a  reasonable  lensth  of  time.  It  may,  within 
certain  reasonable  limitations,  cut  off  the 
supply  of  those  who  refuse  to  pay  water  rents 
due.  It  may  make  regulations  authorizing  an 
ezaminaUon  of  meters  in  bouses  at  reasonable 
times,  or  adopt  other  reasonable  rules  for  the 
regulation  of  its  affairs.  But  it  has  no  power 
to  abridge  the  oblinitions,  as  assumed  by  it  in 
accepting  its  franchise,  to  supply  an  inhabitant 
of  Butte  with  water,  if  he  pays  them  for  it  in 
advance,  and  is  a  tenant  in  the  possession  and 
occupancy  of  a  house,  in  need  of  water  for 
general  purposes.    Whether    the  owner  has 


made  a  contract  with  the  oorporallon  to  bold 
himself  personally  liable  or  not,  or  whether  he 
has  signed  any  paper  agreeing  to  subject  his 
property  to  a  lien  for  water  rents,  we  will  not 
discuss  in  this  case.  The  water  company  in  no 
case,  however,  can  go  boyond  the  powers 
granted  to  it,  and  such  powers  must  be  exer- 
cised in  a  reasonable  manner;  and  if  it  has 
adopted  a  by-law  that  is  in  conflict  with  their 
franchise,  which  may  be  termed  its  constitu- 
tion, or  is  unreasonable  or  oppressive,  the  sub- 
ordinate rule  or  by-law  will  be  set  aside. 
Thomp.  Corp.  gg  1010  et  teg,  ¥his  relator  waa 
entitled  to  water,  and  to  a  receipt  for  his  pay- 
ment, issued  directly  to  him,  and  to  have  the 
amount  of  his  payment  credited  to  him  alone, 
and  the  by-law  pleaded  by  the  company  is,  aa 
to  him,  clearly  unreasonable;  and  it  Is  immate- 
rial to  his  rights  whether  the  owner  had  any 
agreement  with  the  company  or  not,  or 
whether,  as  tenant,  he  knew  of  the  existence 
of  any  such  agreement.  The  duty  of  the  com- 
pany under  its  franchise,  and  undertaken  U> 
be  fulfilled,  must  be  performed. 
I%e  order  appealed  from  u  qfflrmed, 

Pemberion«  Ch.  J.,  concurs;  De  Witt* 
J.,  not  sitting. 
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*1.  In  ajiaetioBlbr  personal  injury 9  the 

plaintiff,  in  order  to  recover  damages,  must  do 
more  than  show  the  pooBlble  responsibility  of  the 
defendant  for  the  injury.  In  the  abecDoe  of  di- 
rect evidence,  he  must  show  the  existence  of  such 
circumstances  as  would  Justify  the  Inference 
that  the  injury  was  caused  by  the  wrongful  act 
of  the  defendant,  and  exdude  the  idea  that  It 
was  due  to  a  cause  with  which  the  defendant  was 
unconcected. 

8.  A  person  osin^  a  public  street  has  a 
ri^bt  to  presume  tbat  it  is  fk*ee  troia 

\  dani^roos  obstacles;  and  the  mere  fact 
that  he  receiyes  injury  by  coming  io  contact  with 
such  an  otetade  does  not  warrant  the  conclusion 
that  he  contributed  to  the  injury  by  tiisown  aeg- 
Uffenca 

(June  16,  1896.) 

ERROR  to  the   Circuit   Court   for  TJnIon 
County  to  review  a  judgment  in  favor  of 

^Headnotes  by  Gummebb,  J. 

NOTS.— For  some  cases  as  to  contributory  neirli- 
gence  of  traveler  on  highway,  see  Woodman  ▼. 
Metropolitan  EL  Go.  (Mara.)  4  L.  B.  A.  213,  and  not^.; 
also  note  to  Thompson  v.  Quincy  (Mich.)  10  L.  R.  A. 
T40. 

For  contributory  negligence  in  deviating  from 
usual  thoroughfare,  see  note  to  Ely  v.  Dee  Moines 
(Iowa)  n  UH,A.1ZL 
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plaintiff  in  an  action  to  recover  damages  for 
the  alleeed  negligent  killing  by  defendant  of 
plainti^s  intesUte.    AMrtned, 

The  facts  are  stated  in  the  opinion. 

Meitan.  Foster  K.  Voorhees  and  Frank 
Bergen*  for  plaintiff  in  error: 

The  mere  fact  that  the  plaintiff's  intestate 
was  found  dcAd  under  the  circumstances  dis- 
closed by  the  testimony  does  not  warrant  the 
inference  tbat  the  defendant  was  responsible 
for  his  death. 

Wakelin  v.  London  d  8,  W.  B.  Oo.  L.  R.  1% 
App.  Cas.  41;  Bond  ▼.  Smith,  US  N.  T.  878; 
JVei0  Jertejf  Exp,  Co.  v.  Nidtole,  38  N.  J.  L. 
484;  Penneylvania  B,  Co.  v.  Bighter,  42  N.  J. 
L.  180;  Chicago  db  A.  B.  Co,  v.  CrowUr,  49 
111.  App.  154;  SearUi  v.  Manhattan  B.  Co.  101 
N.  Y.  661. 

It  can  make  no  difference  whether  the  wire 
was  within  easy  reach  or  difflcnlt  of  access. 
A  trespasser,  or  even  a  licensee,  on  the  prop- 
erty of  another  takes  his  chances  of  injury  un- 
less a  trap  is  purposely  laid  to  injure  him. 

nertor  y.  Boeton  Elettrie  Light  Co.  161  Mass. 
558.  25  L.  R.  A.  654;  Bedigan  y.  Boiton  db  M, 
B.  Go,  155  Mass.  44, 14  L.  R.  A.  276;  Beardan 
V.  Thompson,  149  Mass.  267;  Sullivan  v.  Bo§- 
ton,  db  A.  B.  Co.  156  Mass.  878. 

Mr.  Richard  V.  Lindabnry  for  defend- 
ant in  error. 

Gnmmere,  J.,  deliyered  the  opinion  of  the 
court: 

Christian  Otto,  the  intestate  of  the  defendant 
in  error,  was  a  member  of  the  police  force  of 
the  city  of  Elizalieth;  and,  at  the  time  of  his 
death,  was  engaged  in  patrolling  Washington 
avenue  and  other  streets  in  that  city. 
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^ead  body  wa9  found  lyiDj;  upon  the  comer  of 
Washington  avenue  and  Pearl  street,  about 
3  feet  from  the  base  of  one  of  tbe  electric  ]i^ht 
poles  of  the  plaintiff  in  error,  which  was  stand- 
ing there.  This  suit  was  thereupon  brought 
by  the  defendant  in  error  against  the  Electric 
Light  Company  to  recover  from  it  the  pecuni- 
ae lora  sustained  by  the  widow  and  children 
of  the  intestate  by  reason  of  his  death;  the 
plaintiff's  claim  being  that  decedent's  death 
was  caused  by  an  electric  shock,  received  from 
ao  exposed  wire  upon  the  said  electric  light 
pole,  and  due  to  the  improper  construction 
and  maintenance  of  Uie  defendant  company's 
«lectric  light  plant  at  that  point. 

On  the  triaJ,  at  the  close  of  the  plain  tiff*8 
case,  there  was  a  motion  to  nonsuit,  which  was 
refused  by  the  trial  court,  and,  upon  this  re- 
fusal,  error  is  assigned.  The  grounds  upon 
which,  it  is  claim^,  the  motion  to  nonsuit 
should  have  prevailed,  are:  First,  that  tbe 
evidence  failed  to  show  anything  more  than 
that  the  defendant  was  possibly  responsible  for 
tbe  death  of  Otto;  and,  second,  that,  if  it  be 
considered  that  the  evidence  warrants  the  con- 
clusion that  his  death  was  attributable  to  the 
defendant,  the  facts  also  demonstrate  that  he 
contributed  by  his  own  negligence  to  the  acci- 
dent which  caused  his  death.  It  must  be  con- 
ceded that  the  plaintiff  below  was  bound  to 
show  something  more  than  that  the  defendant 
was  possibly  responsible  for  the  decedent's 
death,  in  order  to  entitle  him  to  a  verdict.  It 
was  incumbent  upon  him,  in  the  absence  of 
direct  evidence  of  that  fact,  to  show  not  only 
tbe  existence  of  such  possible  responsibility, 
but  the  existence  of  such  circumstances  as 
would  Justify  the  inference  that  the  death  was 
caused  by  the  wrongful  act  of  the  defendant, 
jind  would  exclude  the  idea  that  it  was  due  to 
a  cause  with  which  tbe  defendant  whs  uncon- 
nected. Bond  V.  Smith,  118  N.  Y.  878;  Hous- 
ton V.  Traphagen,  47  N.  J.  L.  23.  And  this, 
it  seems  to  me,  he  has  done.  No  one  was  pres- 
ent when  the  decedent  came  to  his  death,  and 
therefore  there  was  no  direct  evidence  to  show 
bow  it  was  caused;  but  it  appeared,  from  the 
plaintiff's  proofs,  that  there  was  fastened  upon 
tbe  pole,  at  the  foot  of  which  decedent's,  body 
was  found,  a  reel,  around  which  was  wound 
a  wire  rope  used  for  the  purpose  of  raising  and 
lowering  one  of  the  defendant's  arc  lamps; 
that  the  reel  was  about  on  a  level  with  the  top 
of  a  man's  head;  and  that  tbe  wire  rope  around 
it  was  practically  uninsulated,  and  was  heavily 
charged  with  electricity.  It  also  appeared  that 
the  poit  morUm  examination  of  decedent 
showed  all  his  organs  to  have  been  in  a  normal 
condition;  that  his  death  was  not  caused  by 
disease  of  any  kind;  that  there  was  upon  his 
left  hand,  ana  running  all  the  way  across  it,  a 
f  res  hly  made  bum,  about  one  sixth  of  an  inch  in 
width;  and  that  the  blood  was  in  an  abnormal 
state,  its  condition  being  such  as  is  found  in 
the  bodies  of  persons  who  have  died  from  elec- 
tric shock.  These  facts,  unexplained,  not  only 
make  it  reasonable  to  suppose  that  the  de- 
cedent came  to  his  death  through  havine 
touched  with  his  hand  the  uninsulated  wire 
upon  the  reel  which  was  fastened  to  the  de- 
fendant's electric  light  pole,  and  thereby  re- 
ceived a  fatal  shock,  but  exclude  any  other 
inference.  For  such  a  death,  the  defendant 
S2  L.  R.  A. 


was  plainly  responsible.  It  was  using,  in  the 
public  streets  of  Elizabeth,  an  agency  danger- 
ous to  human  life;  and  it  was  lx>una  to  take 
ev^ry  reasonable  precaution  to  protect  tbe  pub- 
lic, while  using  those  streets,  against  injury 
from  that  agency.  The  mainiaining  upon  a 
reel,  which  was  fastened  to  an  electric  light 
pole  so  near  to  the  ground  as  to  be  within  easy 
reach,  of  an  uninsulated  wire  heavily  chargea 
with  electricity,  was,  in  my  judgment,  a  gross 
neglect  of  the  duty  which  it  owed  to  the  pub- 
lic. Tbe  first  ground  upon  which  the  refusal 
to  nonsuit  is  attacked  is  without  force,  and  can- 
not prevail. 

Nor  is  the  objection  that  the  decedent's  own 
carelessness  contributed  to  the  injury  which 
caused  his  death  more  tenalile.  There  was 
nothing  in  the  plaintiff's  case  to  show  under 
what  circumstances  he  received  the  diock 
which  killed  him.  and  nothing,  therefore,  upon 
which  his  negligence  could  ht  predicated.  It 
did  not  appear  tnat  be  had  knowledge  that  the 
wire  was  not  properly  insulated,  or  that  it  was 
charged  with  electricity,  and  he,  as  well  as 
every  other  member  of  the  public,  was  justi- 
fied in  presuming  that  this  company  had  so 
constructed  its  electric  light  line,  ana  was  so 
maintaining  it,  that  it  would  not  be  a  source  of 
danger  to  persons  using  the  street.  Durant  v. 
Palmer,  29  N.  J.  L.  544;  Houston  v.  Trap- 
hoffen,  supra.  Whether  the  decedent  was 
guilty  of  negligence  in  oomine  into  contact 
with  this  live  wire  depended  entirely  upon  the 
circumstances  under  which  it  was  done.  Such 
negligence  cannot  be  presumed  from  the  mere 
fact  of  his  having  done  so,  and,  as  there  was 
nothing  else  in  the  plaintilTs  case  to  indicate 
carelessness  on  the  part  of  his  intestate,  the 
motion  for  nonsuit  was  without  support  on 
this  ground  also. 

The  judgment  of  ths  Circuit  Court  should  i$ 
affirmed. 


William  FULPER,  Appi.^ 

1'. 

James  B.  FULPER  et  al,,  Bespts. 

( N.  J. ) 

*Where  Uuids  are  i^ranted  to  a  baebaad 
and  wife*  and  It  appears  Crom  tbe  words  of 
tbe  grant  that  tbe  intent  was  to  create  a  tenanoj 
in  common,  they  will  take  and  hold  tbe  lands 
granted  as  tenants  in  common,  and  not  as  tenants 
of  the  entirety. 

(June  19, 1800.) 

APPEAL  by  complainant  from  a  aecree  of 
the  Chancery  Court  in  favor  of  defend- 
ants in  a  proceeding  brought  to  obtain  partition 
of  certain  real  estate.     Retersed, 

The  facts  are  stated  in  the  opinion. 

Mr.  George  H.  Large*  for  appellant: 

Husband  and  wife  during  coverture  can 
take  and  hold  land  conveyed  to  them  in  fee 
as  tenants  in  common  when  the  habendum 
in  their  deed  expressly  so  states. 

McDermott  v.   French,  16   N.  J.  Eq.  78; 

*Headnote  by  Oumfnui,  J. 


NOTB.— For  tenancy  by  entireties,  see  nois  te 
HUes  V.  Fisher  (N.  Y.)  80  U  B  A.  8(S. 
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JIM!y  T.  Moody,  Ambl  648;  4  Kent,  Com.  863; 
1  Preston,  Estates,  182;  2  Bl.  Com.  182;  2 
PrestOD,  Abstracts,  41;  1  Reed's  BL  470. 

To  constitute  a  tenancy  in  common  between 
husband  and  wife  tbere  must  in  the  convey- 
ance be  an  expression  of  an  intention  so  to  do. 

Buttlar  y.  BoterMath,  42  N.  J.  £q.  651»  69 
Am.  Rep.  62. 

Tbe  latest  decisions  in  many  states  hold 
that  "estates  by  entireties  depend  upon  the 
unity  of  husband  and  wife,  and  that  tne  sepa- 
rate property  acts,  have  destroyed  this  unity  as 
far  as  property  is  concerned,  and  that  with  the 
existence  of  this  unity  estates  by  entireties 
have  ceased  to  exist. 

9  Am.  &  Eng.  Enc.  Law,  851:  Eaffinan  t. 
Sligen,  28  Iowa,  802;  Hunt  ▼.  Blackburn,  128 
U.  S.  464,  82  L.  ed.  488;  1  Washb.  Real  Prop. 
4th  ed.  674. 

Mr,  Henxy  A.  Flack  for  respondents. 


U  J.,  delirered.the  opinion  of  the 
court: 

Tbe  complainant  in  this  case  filed  his  bill 
for  the  partition  of  certain  lands  in  tbe  county 
of  Hunterdon,  which  were  conveyed  on  May 
9,  1884,  to  bis  parents,  Asher  and  Jane  Fulper, 
"as  tenants  in  common."  Both  grantees  are 
now  dead,  Asher  Fulper  haying  suryived  his 
wife,  who  died  intestate.  The  husband,  how- 
eyer,  left  a  will,  by  which  he  deyised  the 
whole  of  his  real  estate  to  fl  ye  of  his  children, 
disinheriting  the  remaining  one,  tbe  complain- 
ant, who,  tbe  will  declar^,  * 'shall  take  noth- 
ing under  this  will."  The  complainant  bases 
his  right  to  a  partition  of  the  lands  in  question 
upon  the  fact  that  he  is  one  of  the  hein  at  law 
of  his  mother,  and,  as  such,  the  owner  of  an 
undiyided  interest  therein.  His  ownership  is 
challenged  by  his  brothen  and  sisters,  the 
ground  of  their  contention  being  that,  not- 
wiihstandinff  the  fact  that  the  lands  were  con- 
veyed to  their  parents  as  tenants  in  common, 
they,  by  force  of  law,  held  them  as  tenants  of 
the  entirety,  and  that,  therefore,  upon  the 
death  of  their  mother,  the  whole  estate  became 
vested  in  their  father,  by  right  of  surviyorship, 
as  tenant  in  fee  simple. 

The  learned  adyisory  master  who  heard  the 
case  adopted  the  view  adyanced  by  the  de- 
fendants, and  held  that  the  complainant  had 
no  interest  in  the  lands  which  he  sought  to 
have  partitioned,  following  tbe  decision  of  the 
supreme  court  of  Pennsyfyania  in  Stuckey  v. 
Ettfe,  26  Pa.  897,  which  holds  that,  in  conse- 
quence of  the  theoretic  unity,  aod  entirety  of 
the  ownership  of  the  hust)and  and  wife  with 
respect  to  their  interest  in  lands,  they  cannot 
hold  by  moieties,  and  that,  where  land  is  con- 
yeyed  to  them  in  common,  they  take  an 
entirety  oX  estate,  without  regard  to  tbe  intent 
appeariDg  in  the  conyeyance.  The  decision  in 
atvckey  v.  Kei^e  rests  upon  the  ground  that 
there  are  certain  incidents  to  a  tenancy  in 
common  which  cannot  exist  in  an  estate  held 
by  husband  and  wife.  Those  incidents  are 
said  to  be  that  tenants  in  common  may  sell 
their  respective  shares;  that  they  are  compel- 
lable to  make  partition;  that  they  are  liable  to 
r/5ciprocHl  actions  of  waste  and  account;  that, 
if  one  turns  the  other  out  of  possession,  an 
action  of  ejectment  will  lie.  And  it  is  said 
that,  where  lands  are  held  by  a  husband  and 
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wife  Jointly,  he  cannot  sell  his  moiety  free- 
from  her  aower,  nor  can  she  sell  hen  at  all 
without  his  consent,  and  that  no  action  of 
partition  or  account  or  waste  or  ejectment  can 
be  maintained  by  one  against  the  other.  Tb« 
fact  that  a  husband  cannot  sell  bis  moiely  of 
lands  held  Jointly  with  his  wife,  free  from  her 
dower,  and  that  she  cannot  sell  hen  at  all  with- 
out his  consent,  does  not  seem  to  afford  a  aab- 
stantial  reason  for  concluding  that  they  cannot 
therefore  hold  lands  as  tenants  In  common. 
Tbe  same  fact  is  equally  true  of  lands  held  by- 
either  the  husband  or  wife  in  severalty,  and 
yet  it  has  never  been  suggested  that  this  fact 
would  operate  to  prevent  lands  from  being  so- 
held  by  a  married  person. 

Nor  does  it  seem  to  me  that  the  fact  of  thfr 
inability  of  the  husband  or  wife  to  mainlaia 
an  action  of  partition  or  of  waste  or  of  eject- 
ment or  of  account  a^^nst  the  other  (admitting 
that  such  inability  exists)  justifies  tbe  conda- 
sion  that  they  cannot  hold  as  tenants  In  com- 
mon.   The  reason  why,  at  common  law,  an 
action  could  not  be  maintained  by  the  wife- 
against  the  husband  for  an  accounting  of  the 
rents  and  profits  of  an  estate  held  by  him  and 
her,  or  for  the  Joint  possession  thereof,  was  not 
because  of  anything  characteristic  of  the  estate 
so  held,  but  because  the  husband,  by  tbe  i«f# 
mariii,  was  entitled  to  the  exclusive  poasessioD 
of  his  wife's  land  during  her  life,  and  to  tbe 
rents  and  profits  thereof,  whether  held  bv  her 
Jointly  with  him  or  in  severalty.    SUei  v. 
FMer,  144  N.  Y.  806,  80  L.  R.  A.  805.    So 
far  as  the  husband  is  concerned,  while  it  is 
true  that  he  could  not  maintain  an  action  at  . 
law  against  his  wife  for  an  accounting  of  the 
rents  and  profits  of  their  Joint  estate,  or  for  tbe 
Joint  possession  thereof,  or  for  waste  commit- 
ted, I  see  no  reason  why  be  could  not  have 
proceeded  against  her  by  a  bill  in   equity,, 
which  has  always  been  resorted  to  for  the  en- 
forcement of  rights  and  the  redress  of  wrono 
as   between  husband  and  wife.    So,  too.  It 
seems  to  me  that  a  court  of  equity  would,  at 
the  instance  of  the  wife,  restrain  waste  of  the 
Joint  estate  by  the  husband,  whether  they  heki 
as  tenants  of  the  entirety  or  as  tenants  in  com- 
mon.   Nor  can  I  concede  that  an  action  of 
partidon  of  the  Joint  estate  cannot  lie  main- 
tained by  the  husband  against  the  wife,  or 
vice  t«r«i,  unless,  of  course,  there  is  a  surviy- 
orabip.    Equity  will  decree  a  partition  between 
husband  and  wife,  if  they  hold  as  tenants  in 
common,  to  the  same  extent  which  it  would  if 
they  were  strangen.    It  is  reasoning  in  a  cir- 
cle to  say  that  a  partition  of  land  cannot  be 
made  between  husband  and  wife  because  their 
estate  Is  by  entireties,  and  that  the  proof  that 
their  estate  is  bj  entireties  is  the  fact  that  there 
can  be  no  partition  between  them. 

It  is  a  mistake  to  suppose  that  there  is  any- 
thing in  the  theoretic  unity  of  husband  and 
wife  which  preyents  them  from  being  able  to 
bold  moieties  of  the  same  estate.  It  has  al- 
ways been  held  that  if  a  man  and  woman  be- 
come possessed  of  an  estate  as  Joint  tenants  or 
as  tenants  in  common,  and  afterwards  marry,, 
they  still  retain  their  moieties  after  marriage^ 
and  continue  to  hold  as  joint  tenants  or  ten- 
ants in  common.  Co.  Litt.  1876;  1  Pres^ 
ton  Esutes,  484;  8  Washb.  Real  Prop.  435,. 
and  cases  dted.    There  being  nothing  in  tbe 
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siarrlige  relation  which  praTentt  those  who 
^ere  tenante  in  eommoD  before  marriase  from 
Temaining  such  after  marriage,  it  would  eeem 
to  follow,  neceeaarily,  that  there  ia  nothing  in 
that  relationship  which  would  prevent  a  hus- 
hand  and  wife  from  taking  such  an  estate  after 
marriage,  provided  it  clearly  appeared  from 
the  deed  or  devise  under  which  they  took  that 
such  was  the  intention.  This  was  the  view 
taken  by  ChaDcellor  Green  in  MeDermott  v. 
F^neh,  15  N.  J.  £q.  78.  In  that  case  a  bill 
was  filed  for  a  parliuon  of  land,  brought  bv  a 

f ran  tee  of  a  husband  against  the  wife.  The 
ill  alleged  that  the  husband  and  wife  were 
seised  in  fee  of  the  land,  as  tenants  in  com- 
mon, by  virtue  of  aconveyaDoe  made  to  them, 
and  that  the  husband  bad  conveyed  to  the 
complaioant  all  his  Interest  therein.  There 
was  a  demurrer  filed  to  the  bill  on  behalf  of 
the  wife,  upon  the  ground,  among  others, 
that,  by  the  conveyance  to  them,  she  and  her 
husband  took  an  estate  by  entireties.  Discuss- 
ing this  point,  the  chancellor  says:  "The  bill 
alleges  that  the  husband  and  wife  were  seised 
aa  tenants  in  common  by  virtue  of  a  convey- 
ance made  to  them.  Even,  therefore,  if  it  ap- 
pears by  the  bill  that  the  convevance  was 
made  during  coverture,  that  fact  Is  not  abso- 
lutely inconsistent  with  the  creation  of  a  ten- 
ancy in  common.  As  there  is  a  direct  aver- 
ment that  the  conveyance  created  a  tenancy  in 
common,  it  must  be  assumed  that  apt  words 
were  used  in  the  deed  for  that  purpose."  In 
the  case  of  BuUlar  v.  BomnbCath,  42  N.  J. 
£q.  651,  59  Am.  Rep.  52,  which  involved  the 
eiiect  of  our  married  woman's  act  upon  estates 
by  entireties,  Mr.  Justice  Van  Syckel  states 
thst  a  tenancy  in  common  between  husband 
and  wife  may  be  created  hj  deed,  provided 
then  be,  in  the  conveyance^  an  expression  of 


an  intention  to  do  so.  The  same  view  has 
been  taken  by  the  courts  of  other  states  aa 
well  as  by  the  United  States  Supreme  Court. 
In  the  case  of  Miner  v.  Brown,  188  N.  T. 
806,  it  is  said  that  whether  a  husband  and 
wife  take  as  tenants  in  common,  or  as  tenants 
of  the  entirety,  is  to  be  gathered  from  the  in- 
strument which  passes  the  estate  to  them,  and» 
that  where  it  appears  from  the  instrumentthat  it 
was  the  intention  that  they  should  take  as  ten- 
ants in  common,  that  intention  must  prevail; 
and  it  is  said  that  such  has  been  the  rule  from 
an  early  period  in  the  history  of  the  English 
law.  in  Knapp  v.  Windmfr,  0  Gush.  157,  and 
Brawn  r.  Baraboo,  00  Wis.  151,  80  L.  R.  A. 
820,  it  is  held  that  where  lands  descend  to  a 
husband  and  wife,  ss  heirs  at  law,  they  take 
and  hold  as  tenants  in  common,  and  not  aa 
tenants  by  entireties.  In  the  case  of  Hunt  v. 
Blaekbwrn,  128  U.  S.  464,  82  L.  ed.  488,  it  ia 
declared  that,  at  common  hiw,  where  lands 
are  granted  to  husband  and  wife  as  tenants  in 
common,  they  will  hold  by  moieties,  as  other 
distinct  and  individual  persons  would  do.  li 
seems  clear,  both  on  principle  and  authority,, 
that  the  rule  laid  down  in  McDermoU  v.  FrenA^ 
that  a  husband  and  wife  may  be  made  tenants 
in  common  by  express  words  contained  in  the 
grant,  is  the  correct  one,  but,  even  if  it  was 
otherwise,  we  ought  to  adhere  to  the  rule  as 
stated  in  the  opinion  in  that  case.  Since  ita 
promulgation  in  1882,  it  has  been  accepted  by 
the  bar  of  this  state  as  a  correct  enunciation 
of  the  law  on  this  subject,  and  has  become  a 
rule  of  property,  upon  which  manv  titles,  un- 
doubtedlv,  are  founded.  It  should  not  now 
be  altered  unless  by  legislative  enactment 

Tfie  decree  <if  the  Court  of  Ohaneery  ihould  te 
reverted. 
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*  Charles  PICE:SLAY,  Betpt., 

e. 
Theodore  B.  STARR.  Appt. 

a48  N.  T.  «&) 

▲  Christmas  sift  bjr  a  olieek  to  aa  em^ 
ployee  aooordiDg  to  habit  of  previous  yean, 
although  it  is  made  in  forgetfulne«  of  the  faot 
that  his  salary  had  been  increased  daring  the 
year,  and  is  dbarged  to  his  account  a  few  days 
later,  but  without  giving  him  notice  of  that  faot 
for  several  months,  cannot  be  avoided  by  the 
donor  on  the  ground  of  mistake, 

aiay»,UQOL) 

APPEAL  by  defendant  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Court, 
Second  Department,  affirming  a  judgment  en- 
tered in  the  office  of  the  clerk  of  Kings  County 
upon  the  report  of  a  referee  in  favor  of  plain- 
tiilf  in  an  action  brought  to  recover  salary  al- 
leged to  be  due  and  unpaid.    Affirmed^ 

NoTB.— As  to  the  gift  of  checks,  see  note  to  Be 
Tiaylor*S  Batate  (Pa.)  IS  L.  B.  A.  SSfi. 

L.  R.  A. 


Statement  by  Gray*  J.: 

The  action  was  brought  to  recover  a  b&lano» 
alleged  by  theplaintifl  to  be  due  to  him  fromtho 
defendant,  pursuant  to  an  agreement  between 
them  relating  to  his  comrensation  while  in  tho 
letter's  employment.  For  a  number  of  years, 
prior  to  the  year  1889,  the  defendant  had  been 
in  the  habit  of  giving  to  the  plaintiff  at  Christ- 
mas a  present  of  $2,500.  In  April,  1889.  an 
arrangement  was  made  between  them,  by 
which  the  plaintiff's  salarv  was  increased 
to  |9,000,  from  and  after  May  1,  1889;  and 
from  and  after  May  1,  1890,  in  addition  to 
to  the  sum  of  |9,000,  plaintiff  was  to  receive 
a  commission  for  the  vear  of  1^  per  cent  upon 
the  amount  of  the  defendant's  sales  in  excesa 
of  $600,000.  In  the  evening  of  December  24, 
1889,  at  an  interview  between  the  plaintiff  and 
the  defendant,  the  latter  handed  to  the  former 
a  check  for  $2,600,  with  an  expression  of  hia 
wishes  for  a  merry  Christmas.  On  the  day  af- 
ter Christmas  another  interview  occurred  be- 
tween the  parties,  after  which  the  plaintiff  waa 
departing  for  his  home,  but,  remembering  that 
he  had  not  spoken  to  Uie  defendant  about  the 
present,  he  returned,  saw  the  defendant  and 
said  to  him:  '*I  came  back  to  thank  vou  for 
your  present  to  me,  and  also,  on  behalf  of 
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Mrs.  Pickslay  to  return  her  thanks  to  you  for 
the  present  you  gave  her."  The  defeudant  re- 
plied that  he  "waa  very  elad  they  were  pleased." 
A  few  days  later  the  defeDdant  s  attention  was 
called  to  the  check  by  his  bookkeeper,  and, 
beins:  asked  what  should  be  done  with  it  he  di- 
rected him  to  charge  it  to  the  plaintifiTs  ac- 
count. The  defendant  did  not,  however,  then 
speak  to  the  plaintiff  upon  the  subject,  nor  was 
the  plaintiff  informed  with  respect  to  the  entry 
in  the  books  until  the  May  foDowing,  when  it 
appeared  in  an  account  rendered  to  him  by  the 
bookkeeper.  At  that  time  the  defendant  was 
absent  in  Europe.  In  September  of  that  year, 
and  again  in  the  winter  or  spring  following, 
the  plaintiff  says  he  spoke  to  the  defendant 
about  the  bookkeeper  haying  charged  the  $2,- 
•600  against  him,  and  that  there  was  discussion 
between  them,  the  plaintiff  insisting  that  he  had 
eyery  reason  to  suppose  it  was  a  gift,  and  the 
defendant  insisting  that  it  was  a  mistake.  In 
April,  1891,  the  plaintiff  entered  into  business 
for  himself.  According  to  the  defendant's  eyi- 
dence,  the  new  arrangement,  with  respect  to 
the  compensation  of  the  plaintiff,  was  made 
upon  the  basis  of  increasing  his  preyious  salary 
by  adding  to  it  the  usual  Christmas  gift  of  92,- 
wO  and  a  still  further  sum.  He  had  forgotten 
about  the  new  arrangement  between  them  at 
the  lime  when  he  made  the  Christmas  gift  in 
question,  and  in  making  it  he  had  followed  the 
habit  of  previous  years.  He  testified  that  the 
whole  thing  was  a  mistake,  and  that  he  had 
not  intended  to  giye  the  $2,500  to  the  plaintiff 
In  addition  to  his  salary  and  commissions  un- 
der the  new  arrangement.  The  finding  of  the 
referee  before  whom  the  trial  was  had  is  "that 
the  sum  of  $2,500,  paid  by  the  defendant  on 
or  about  the  24th  aay  of  December,  1889,  to 
plaintiff,  was  not  a  payment  on  account  of  sal- 
ary, but  was  a  gift  from  defendant  to  plaintiff." 
The  dispute  between  the  parties  turns  upon 
whether  there  was  a  valid  gift  of  the  $2,500 
to  the  plaintiff,  as  he  claims;  or  whether,  the 

fift  baying  been  made  under  a  mistake,  as  the 
efendant  claims,  it  was  invalid  and  could  be 
DOW  offset  against  the  demand  of  the  plain  tiff  for 
^e  balance  due  to  him  in  account,  at  the  time 
when  he  left  the  defendant's  employment,  in 
April,  1891.  The  judgment  entered  upon  the 
direction  of  the  referee  in  the  plaintilTs  favor, 
for  the  amount  as  claimed  by  him,  has  been  af- 
firmed by  the  general  term,  and  the  defendant 
has  appealed  to  this  court  from  the  Judgment 
of  affirmance. 

Mr,  Delos  McCiirdj'»  with  Messrs. 
Vajiderpoelt  Cuminflf*  A  Ooodwin*  for 

appellant: 

A  gift  win  not  be  presumed.  Neither  will 
an  intention  to  make  a  gift  be  presumed.  AU 
the  facts  necessary  to  prove  such  intention, 
and  all  the  facts  necessary  to  prove  a  gift 
made  in  pursuance  of  such  intent,  must  be 
clearly  established. 

Devlin  v.  Greenwich  Sav,  Bank,  125  N.  Y. 
756;  Leteit  v.  Merritt,  113  N.  Y.  886;  Orj/mes 
V.  Elmie,  49  N.  Y.  17,  10  Am.  Rep.  818;  Orey 
▼.  Orey,  47  N.  Y.  552;  Beaver  v.  Beaver,  117 IH. 
Y.  428.  6  L.  R  A.  408;  Jackson  v.  Ticenty- 
third  Street  R.  Co.  88  N.  Y.  526;  Bmith  v. 
i^te,  2  Lea,  619. 

There  is  no  known  rule  of  law  or  equity  by 
1»  L.  R.  A. 


which  a  mistake  can  be  conveited  into  an  in- 
tentional act 

Mistakes  and  intentional  acts  are  in  exact 
opposition  to  each  other  in  the  rights  created, 
the  responsibility  incurred,  and  Uie  remediei 
applied  in  consequence  thereof. 

Bispham,  Eq.  g  190:  Kerr,  Fr.  406;  Haynea, 
Outlines  of  Eq.  pp.  80,  182;  Pom.  Bq.  Jur. 
§  889;  Pollock,  Cont.  4th  ed.  p.  411. 

The  maxim  Ignorantia  4uris  nan  exevsai  ap- 
plies only  to  the  seneral  law  of  the  land — iha 
common^'u^— and  not  tomistakea  as  to  private 
individual  legal  rights  and  liabilities. 

Cooper  V.  Pitibbs,  L.  R.  2  H.  L.  149;  JBasfeB^ 
flsld  v.  Marquis  Londonderry,  L.  R.  4  Ch.  Div. 
698;  Bingham  v.  Binqham,  1  Ye&  Sr.  126; 
Cocking  Y.  PraU,  Id.  400;  Marquis  Towfuksnd 
V.  Btangroom,  6  Yes.  Jr.  828;  Bn^ightcn  v. 
Hutt,  8  De  G.  &  J.  501;  220  Saxon  L,  Amur.  Co. 
1  De  G.  J.  &  B.  29;  Bgynea  v.  Sprye,  8  Hare, 
222;  Blakeman  v.  Blakeman,  89  Conn.  820; 
Pom.  Eq.  Jur.  §§841-849;  Bisphanr,  Eq.  1 187. 

The  mere  delivery  of  the  check  dia  not 
make  a  valid  gift  of  $2,500. 

Luni  V.  Bank  of  North  America^  49  Barb. 
221;  OowperthvaiU  v.  SheffiM,  8  N.  Y.  248: 
Winter  v.  Drury,  5  N.  Y.  525;  Chapman  v. 
WhiU,  6  N.  Y.  412,  57  Am.  Dec.  464;  jBtna 
Nat.  Bank  v.  Fourth  Nat,  Bank,  46  N.  Y.  83, 
7  Am.  Rep.  814;  Tyler  y.  Gould,  48  N.  Y.  682; 
Duncan  v.  Berlin,  60  N.  Y.  153;  Aity,  Gen. 
V.  Continental  L.  Ins.  Co.  71  N.  Y.  825.  27 
Am.  Rep.  55;  National  Bank  of  the  BepuUie  v. 
Millard.  77  U.  8.  10  Wall.  152,  19  L.  ed.  897. 

The  deliyery  of  the  check  did  not  carry  with 
it  the  complete  control  of  and  dominion  over 
the  money,  nor  did  it  at  the  same  time  devest 
Mr.  Starr  of  his  control  and  dominion  over  the 
money  itself. 

Jackson  v.  Twenty  third  Street  &  09.  88  N. 
Y.  520;  2  Kent,  Com.  439;  Bnnk  v.  Oouid.  7 
Lans.  425;  Irish  v.  Nutting,  47  Barb.  870; 
Noble  V.  Smith,  2  Johns.  62,  8  Am.  Dec  899; 
BedeU  v.  CarU,  88  N.  Y.  584:  Curry  v.  P&wers, 
70  N.  Y.  212,  26  Am.  Rep.  577;  Bearer  v. 
Beaver,  117  N.  Y.  421,  6  L.  R.  A.  408:  WiUiams 
V.  Guile,  117  N.  Y.  848,  6  L.  R  A.  866;  Ad- 
den  v.  Thrall,  125  N.  Y.  572,  11  L.  R.  A.  684; 
Young  v.  Young,  80  N.  Y.  424,  86  Am.  Rep. 
684;  Be  Crawford,  118  N.  Y.  560,  5  L.  R.  A. 
71;  Kirk  v.  McCusker,  8  Misc.  277. 

A  check  drawn  in  the  ordinary  form  is  a 
mere  inland  bill  of  exchange  and  cannot  con- 
stitute the  subject-matter  of  a  valid  fift  inter 
vivos  or  causa  mortis  unless  presented  and  ao- 
ceoted 

Chapman  v.  White,  6  N.  Y.  417.  57  A.m. 
Dec  464;  Atty.  Gen,  v.  Continental  L.  Ins, 
Co.  71  N.  Y.  880,  27  Am.  Rep.  55;  Barker  v. 
Anderson,  21  Wend.  878;  Coates  v.  First  Nat 
Bank,  91  N.  Y.  26:  Harris  v.  Clark,  8  N.  Y. 
98,  51  Am.  Dec.  852;  Re  Smither,  80  Hun. 
682;  Be  James,  146  N.  Y.  94;  UewiU  v.  Kaye, 
L.  R.  6  Eq.  198;  Be  Beaks  Estate,  L.  R.  18 
Eq.  489;  Second  Nat.  Bank  v.  WiUiams,  18 
Mich.  282;  Cloyes  v.  Cloyes,  86  Hun,  145;  Bas- 
ket V.  HasseU,  107  U.  8.  602,  27  L.  ed.  500; 
Byles,  Bills,  18th  ed.  126;  Beddl  v.  CarU,  83 
W,  Y.  581. 

An  incomplete  voluntary  gift  creates  no  ri^t 
which  can  be  enforced. 

Warriner  v.  Bogers,  L.  R.  16  Eq.  840;  Rich- 
ards V.  Delbridge,  18  Eq.  11;  Moore  v.  Mocfs^ 
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Id.  474;  HearUey  ▼.  yiehoUon,  L.  R  19  £q. 
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Atr,  William  H.  Ford»  for  respoDdeat: 

The  intent  in  the  defendarit's  mind  to  give 
the  plaintiff  a  ChrifttmaB  present  of  92,500  was 
•dearly  proved. 

BeJdl  ▼.  CarU,  88  N.  T.  581;  Beater  t. 
Beater,  117  N.  Y.  431,  6  L.  R  A.  403. 

Mr.  Starr  cannot  recover  in  an  action  for 
mooey  paid  by  mistake. 

Upon  discovery  of  his  mistake  Mr.  titarr 
•hould  have  at  once  notified  lAi.  Pickslay  of 
it 

HatOand  r.  WiUOe,  141  N.  T.  52;  Brie 
Oouniy  Sat.  Bank  v.  Bo^,  48  N.  T.  292; 
Thomas  v.  Bartow,  48  N.  Y.  198;  Orymes  v. 
•Sanders,  98  U.  8.  65.  28  L.  ed.  798;  Mayer  v. 
IfetD  7ork,  C )  N.  Y.  455. 

The  burdeA  of  proof  is  on  the  party  alleging 
the  mistake. 

Mayer  v.  New  York,  supra. 

The  delivery  of  the  $2,600  was  complete  and 
«mply  proved. 

Harris  v.  Clark,  8  N.  Y.  118,  51  Am.  Dec. 
352;  MandsDilU  v.  Welch,  18  U.  8.  6  Wheat. 
S77, 6  L.  ed.  87;  Be  Allison,  86  N.  Y.  8.  R  828. 


J*!  J. ,  delivered  the  opinion  of  the  court: 
This  is  a  peculiar  case.  It  is  perfectly  clear 
that'tbe  defendant  intended,  at  the  time,  to  give 
to  the  plaintiff  tbe  Christmas  present  of  $2,500, 
And  it  is  also  equally  clear  that  subsequently 
lie  bethoueht  himself  of  the  new  arrangement 
which  he  had  made  with  respect  to  his  clerk's 
compensation,  and  became  conscious  of  tbe 
mistake  he  had  committed.  Of  course,  not- 
withstanding the  new  arrangement  between 
them,  which,  according  to  the  defendant,  was 
vpon  a  basis  which  would  make  the  usual  an- 
Aual  Christmas  gift  no  longer  a  thing  to  be  ex- 
pected, there  was  nothing  to  prevent  his  con- 
tinuing to  recognize  the  peculiar  value  to  him 
of  the  plaintiff's  services  by  way  of  gifts  of 
money.  When,  upon  the  occasion  of  tneir  in- 
terview on  Christmas  eve,  he  handed  tbe  en- 
velope containing  the  check  to  the  plaintiff, 
with  tbe  expression  of  his  good  wishes,  there 
•can  be  no  doubt  that  there  were  present  the 
two  elements  necessary  to  constitute  a  per- 
fect gift,  «M.,  the  intention  to  give,  followed  by 
4i  delivery  of  the  thing  given.  The  argument 
that  the  defendant  coma  not  have  intended  to 
give  the  $2,500,  because  that  sum  would  then 
have  been  fiven  twice,  in  view  of  its  having 
l>een  included  by  the  defendant  in  the  new  ar- 
rangement with  respect  to  compensation,  is 
sot  quite  sound.  All  that  is  necessary  to  con- 
stitute intention,  and  all  that  we  understand, 
legally  or  otherwise,  by  intention,  is  the  design 
or  determination  of  the  mind,  and  that  mental 
^condition  may  exist  when  an  act  is  done  ir- 
respective of  tbe  fact  that,  were  something  else 
then  recalled,  it  might  not  have  acted  in  the 
same  manner.  This  is  not  like  tliecase  where 
parties  come  to  some  agreement,  in  the  belief 
that  a  certain  state  of  facts  exists,  and  money 
is  paid  by  the  one  to  the  other  in  consequence 
thereof,  and  it  subsequently  appears  that  there 
was  a  mistake  with  regard  to  the  facts.  Money 
when  so  paid  is  deemed  to  have  been  received 
by  the  one  to  whom  it  is  paid  to  the  use  of 
the  one  paying  it.  The  mutual  error,  which 
affected  the  agreement  between  the  parties,  re- 
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quires  that  they  should  be  remitted  to  thpir 
orit^inal  rights.  In  such  a  case,  in  equity  vdA 
in  justice,  tbe  money  does  not  belong  tc  the  par- 
ty receiving  it.  80,  too,  if  there  is  an  equita- 
ble basis  for  redress,  by  reason  of  some  mistake 
of  fact  in  tbe  contract,  due  to  tbe  ignorance  or 
forgetful ness  of  tbe  pftrtv,  equity  will  not  in- 
frequently intervene.  The  principle  is,  in  such 
cases,  that  there  is  not  that  consent  of  the 
minds  which  is  essential  to  tbe  perfect  agree- 
ment. A  gift,  however,  requires  no  consider- 
ation and  depends  upon  no  agreement,  but 
upon  the  voluntary  act  of  tbe  donor  only,  and 
is  accomplished  by  a  delivery  •f  the  subject 
of  the  gift. 

Tbe  defendant's  silence  towards  the  plaintiff 
for  months  afterwards,  until  the  latter,  becom- 
ing acquainted  with  the  fact  of  the  book  keeper 
having  charged  the  sum  to  his  account  in  the 
books,  had  the  opportunity  of  speaking  with 
him  upon  the  subiect,  is  a  very  remarkable  fact 
and  one  which  militates  against  the  defendant'! 
case  in  every  way.  The  nnding  of  tbe  referee, 
that  there  was  a  gift  from  tbe  defendant  to  the 
plaintiff,  is  not  only  supported  by  tbe  affirm- 
ative evidence  in  the  case  given  by  the  plain- 
tiff, but  it  would  have  support  in  the  inferen- 
ces which  might  be  drawn  from  the  strange 
silence  of  tbe  defendant  towards  the  plaintiff 
subsequently.  Indeed,  it  is  difficult  to  see, 
giving  all  faith  to  the  defendant's  testimony 
about  tbe  matter,  bow  the  referee  could  have 
come  to  a  different  conclusion  than  he  did  upon 
the  facts.  If  the  defendant's  position  was  ten- 
able, that  a  gift  under  a  mistake  invalidates  it 
and  the  giver  is  at  any  time  justified  in  setting 
up  tbe  mistake  in  order  to  defeat  tbe  gift,  it 
might,  in  instances,  result  in  great  injustice,  if 
not  hardship.  The  party  receiving  an  impor- 
tant gift  might  be  so  misled  bv  tbe  silence  of 
tbe  other  into  believing,  not  only  that  tbe  giver 
bad  meant  to  give,  but  that  he  had  not  repented 
him  of  his  act,  as,  in  that  belief,  to  have  spent 
tbe  money,  or  to  have  changed  bis  mode  of 
life  in  consequence.  How  was  tbe  plaintiff  to 
know,  after  tbe  gift  of  this  money  to  him  ac- 
companied with  tbe  friendly  expressions  of 
tbe  giver,  in  tbe  time  that  followed,  that  he 
had  incurred  an  obligation  to  return  the 
money?  It  would  be  a  very  harsh  rule  to  lay 
down,  that  a  party,  receiving  a  gift  under  tbe 
circumstances  of  the  present  case  might  incur, 
to  quote  tbe  language  in  Haviland  v.  WiUets, 
141 1^.  Y.  at  p.  52,  "an  unknown  and  unsuspect- 
ed obligation,  if  required  to  return  tbe  fund." 

In  answer  to  tbe  ar^ment  of  tbe  appellant, 
that  the  delivery  of  the  donor's  check  did  not 
make  a  valid  gift  of  the  sum  of  $2,500,  it  is 
sufficient  to  say  that  it  is  not  like  the  making  of 
a  promise,  such  as  would  t>e  the  donor's  prom- 
issory note,  where  tbe  gift  is  not  consummated 
until*  the  delivery  of  the  thing  promised  and  re- 
mains revocable  until  such  delivery.  Tbe  de- 
livery of  a  check  is  the  delivery  of  something 
which  represents  a  certain  sum  of  money  which 
tbe  drawer  of  tbe  check  intends  that  the  payee 
shall,  in  fact,  have.  What  the  defendant  ^ave 
to  tbe  plaintiff,  while  in  form  his  own  check,  in 
fact  was  an  order  upon  tbe  bank  to  P^y  to  him 
tbe  sum  of  money  represented  by  it.  That  the 
transaction  was  complete,  by  tbe  payment  of 
the  check  to  the  plaintiff,  is  amply  evidenced; 
if  by  nothing  else,  by  tbe  very  direction  of  the 
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defeodant  to  bis  bookkeeper  to  cbarge  its 
ftmount  to  tbe  account  of  tbe  ptaintiif  in  bis 
books.  The  reasoning  of  the  referee  with  re- 
spect to  this  point  made  by  tbe  appellant  Is 
perfectly  satisfactory. 


1^  jttdgment  appealed  flram  tkeuld  At  ef^ 
firmed  with  eoete. 

All  concur,  eicept  O'BrieB*  J.»  not  voCiiig;. 


NORTH  CAROLINA  SUPREME  COURT. 


J.  W.  HUTCHIN8 
«. 

Town  of  DURHAM. 

1.   The  oeenpant  of  a  stall  in  a  market 

under  a  provision  in  town  laws  that  his  Uoense 
may  be  revoked  for  any  cause  which  the  board 
may  deem  sufficient  Is  a  mere  licensee,  and  not  a 


8.  ▲  tenaaey  ftfom  year  to  y«ar  Is  not 
created  by  holding  over  us  occupant  of  a 
stall  In  a  market  under  a  license  revocable  at  the 
pleasure  and  discretion  of  the  licensor,  after 
the  time  fixed  for  the  annual  renting  of  the 
sulls. 

8.   A  person  may  be  expelled  as  a  tres^ 

g passer  from  a  stall  in  a  market  which  he  has 
eld  uDdera  revocable  license,  when  he  refuses 
to  vacate  it  after  revocation  of  his  license  and 
notice  to  leavsw 

(May  19, 180S.) 

CROSS-APPEALS  from  a  Judgment  of 
the  Superior  Court  for  Durham  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  the  alleged  unlawful 
ejection  of  plaintiff  from  a  market  stall 
which  he  had  leased  from  defendant.  The 
plaintiff  appealed  from  so  much  of  the  decree 
as  refused  to  award  him  punitive  damages, 
and  the  defendant  appealed  from  so  much  as 
permitted  any  recovery.  Affirmed  an  plain 
tijf*e  appeal.  Revereed  on  dtfendanfs  appeal. 
The  town  of  Durham  has  an  ordinance  de- 
claring that  tbe  clerk  of  tbe  market  under  the 
supervision  of  tbe  market  committee  shall 
annually  rent  out  publicly  the  fish  and  meat 
stalls  and  vegetable  benches  in  tbe  market 
bouse  for  one  year  from  tbe  first  of  May  en- 
suing. Plain tiii  on  or  about  the  last  week  in 
April,  1887,  rented  stall  No.  S  at  tbe  price  of 
$13  per  month.  This  was  tbe  last  annual  rent- 
ing under  tbe  ordinance.  He  subsequently  pur- 
chased an  adjoining  stall  of  another  renter, 
and  with  tbe  assent  of  tbe  governing  authori- 
ties of  tbe  town  took  possession  of  it.  He 
contiDU^  to  bold  these  stalls  under  tbe  rent- 
ing of  1887  until  the  town  commissioners  in 
July,  1894.  directed  the  clerk  of  tbe  market  to 
advertise  a  new  renting  on  tbe  1st  day  of  Au- 
gust, 1894,  for  the  remainder  of  the  unex- 
pired year.  This  proiX)eed  renting  was  ad- 
Tenised  and  held  and  the  stalls  rented  to  a 
third  person,  plaintiff  refusing  to  bid  on  the 
ground  that  ne  already  held  a  lease  of  the 

KOTB.— As  to  the  distinction  between  a  lease  and 
a  license,  see  note  to  Heywood  v.  Fulmer  (Ind.)  18  L 
B.  A48L 

For  market  regulations  restricting  sales,  see 
fioCs  to  State  v.  Sarradat  (La.)  IM  L.  B.  A664. 
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stalls,  and  at  tbe  time  of  tbe  lentiiiff  be  ten- 
dered  tbe  rent  for  the  ensuing  monUi,  whid^ 
was  refused.  He  was  then  notified  to  ▼mcate- 
the  stalls,  and  upon  his  refusal  to  do  so  tlie> 
police  officers  of  tbe  town  removed  bis  prop- 
erty from  them  and  carried  him  bodily  out  of 
them  when  be  protested  against  their  actioD> 
and  refused  to  voluntarily  teave.' 

Tbe  further  facts  appear  in  tbe  opinion. 

Meeen,  J. W,  Gralutm  and  Booae.  Her^ 
ritt*  A  Bryant*  for  plaintiff,  relied  npom 
Dillon's  Municipal  Corporations,  4th  ed.  965;. 
Suffolk  T.  Flarktr,  79  Ya.  970;  MoJUt  v.  Aj^- 
ville,  108  N.  C.  287;  Roee  v.  BaUimare,  51 
Md.  256,  84  Am.  Rep.  809;  San  Anionic  y. 
Royal  (Tex.)  16  S.  W.  1101;  IhiJlmqiu  v.  MU- 
Ur,  11  Iowa,  688;  MoeaeUer  v.  Deawr,  10«  N. 
C.  494,  8  L.  R.  A.  537. 

Mesen.  F.  A.  Oreea  and  Fnller*  Win* 
•ton,  Sb  Fuller  for  defendant. 

Avery,  J.,  delivered  tbe  opinion  of  tbe- 
court: 

Upon  offering  the  required  testimony  as  to 
character  and  capacitv,  the  plaintiff,  at  Cbe 
regular  time  provided  in  the  ordinances  of  tbe 
town  for  renting  (during  the   last  week   in 
April,  1837),  rented  stall  No.  2  in  the  defend- 
ant's market  bouse,  at  a  rental  of  $18  per 
month;  and  there  being  no  further  public  ient> 
ings  in  pursuance  of  tbe  ordinance  until  April » 
1894,  the  plaintiff,  though  still  retaining  atall 
No.  2,  ada«i  stall  No.  8,  by  purchasing  the 
business  of  one  M.  Oppenbeimer,  who  bad,  at 
tbe  first  letting,  leased  and  occupied  it.    Since 
tbe  plaintiff  took  possession  under  tbe  lioense,. 
in  1^87,  there  has  been  continuously  a  provi- 
sion in  tbe  town  laws  that  **sucb  license  [as  that 
granted  him]  may  be  revoked"  for  any  cauae 
which  tbe  board  may  deem  sufficient.    Where 
parties  contract  in  contemplation  of  a  statute 
then  in  force,  its  provisions  are  deemed  to  con- 
stitute a  part  of  the  agreement.  Just  as  tbougb 
they  had  been  incorporated  in  it.    Koonee  v. 
RvaeeU,  103  N.  C.  181;  Cooley,  Const  Lim.  p. 
285;  MoGleee  v.  Meekine,  117  N.  G.  84;  SiHrk- 
land  T.  Penneylvania  R.  Co.  154  Pa.  848,  21 L^ 
R.  A.  224.    A  licensed  occupant  of  a  stall  in  a 
market  bouse  has  no  such  interert  in  the  soiV 
ss  he  acquires  by  virtue  of  a  contract  of  lease 
for  a  store  or  dwelling  house.    He  cannot  re- 
cover possession  of  it  by  an  action  in  tbe  na- 
ture of  ejectment  if  wrongfully  evicted  froo^ 
it,  but,  as  a  mere  licensee,  can  at  most,  main- 
tain an  action  for  damages.    Strickland   v. 
Penneyltania  R.  Oo.  eupra.    When  the  plain- 
tiff entered,  and  while  remaining  as  an  occu- 
pant of  the  stall,  tbe  bylaw  made  bis  license 
revocable  at  tbe  discretion  of  the  authorities  of 
tbe  town,  for  any  reason  they  deemed  suffi- 
cient.   That  be  paid  his  money  for  a  license 
held  by  any  such  precarious  tenure  was  hie 
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own  fault,  if  fanlt  it  was.  He  was. under  no 
compulsion  to  submit  to  any  such  terms  if  he 
felt  averse  to  doing  so.  He  and  all  other  per- 
sons were  presumed  to  know  the  law,  and  to 
conduct  such  business  with  an  eye  to  its  pro- 
visions. It  is  not  material  thai  the  town  had 
the  power  to  repeal  its  ordinance,  when  it  had 
oever  in  fact  annulled  or  altered  it  in  the  least 
particular.  Where  a  legislative  committee  is 
authorized  to  enter  into  a  contract  for  the  pub- 
lic printing,  the  act  empowering  them  to  do  so 
may  either  simply  create  them  agents  of  the 
state  to  enter  into  an  agreement,  in  which  case 
they  are  left  subject  to  any  existing  law  relat- 
ing to  the  manner  of  entenng  into  such  con- 
tract, or  the  law-making  power  may  define 
their  duties  in  the  statute,  constituting  the 
agency,  in  such  a  way  as,  by  implication  or  di- 
rectly, to  repeal  pre-ezisling  laws  on  the  sub- 
ject. This  illustration  is  uwd  because  it  is  one 
familiar  to  those  who  have  observed  legislative 
proceedings.  In  the  same  way,  succeeding 
boards  of  commissioners  are  deemed  to  act  sub- 
ject to  the  provisions  of  ordinances  passed  by 
their  predecessors  in  authority,  until  they  see 
fit  to  repeal  them  directly,  or  to  substitute 
others  inconsistent  with  the  older  enactments. 

It  was  insisted  for  the  plaintiff  on  the  argu- 
ment that,  by  holding  over  after  the  time  fixed 
in  the  ordinance  for  an  annual  meeting,  the 
plaintiff  became  a  tenant  from  year  to  year. 
It  is  true  that  when  land  is  leased  for  a  year, 
and  the  tenant  is  suffered  to  bold  over  without 
any  new  contract,  the  law  implies  a  promise 
on  the  part  of  the  lessee  to  pay  the  same  rent, 
and  on  the  part  of  the  lessor  to  agree  to  the 
same  terms,  and  the  tenancy  becomes  one  from 
year  to  year.  But  no  such  implication  can 
arise  while  a  law  stands  upon  the  statute  books 
of  the  town  declaring  in  express  terms  that  a 
meat  stall  is  held  under  a  license  revocable  at 
the  pleasure  and  discretion  of  the  licensor, — 
not  under  a  lease.-^if,  from  the  nature  of  this 
police  power,  another  relation  could  be  created 
in  its  exercide  in  any  case,  except  by  etpress 
contract,  ffaieh  v.  Penderg&u,  15  Md.  252. 
One  who  occupies  a  stall  under  a  license 
granted  in  pursuance  of  the  provisions  of  an 
ordinance  defining  the  rights  and  duties  of  the 
town  (such  as  that  under  which  plaintiff  en- 
tered) is  not  a  lessee,  but  a  mere  licensee.  He 
acquires  no  right  in  the  soil,  but  is  an  occu- 
pant at  the  absolute  pleasure  and  discretion  of 
the  licensor.  Hugne»  v.  Beeorder^s  Court 
(Mich.)  27  Am.  &  £ng.  Corp.  Cas.  681,  note, 
75  Mich.  574,  4  L.  R  A.  868;  Barry  v.  Ken- 
nedff,  11  Abb.  Pr.  N.  S.  421 ;  14  Am.  &  £ng. 
Enc.  Law,  p.  468;  Batch  v.  Pendergast,  iupra; 
Chat  teuton  v.  Goldsmith,  2  Speers.  L.  428; 
Strickland  V.  PenmylDania  R.  Co,  svpra;  Rom 
V.  Baltimore,  51  Md.  256,  84  Am.  Rep.  808.' 

The  fact  that  the  town  prescribes,  in  Its  or- 
dinsnces,  a  day  on  which  there  shall  be  an  an- 
nual renting  of  the  stalls,  confers  no  right  on 
one  who  has  voluntarily  become  an  occupant 
of  one  of  them  upon  the  terms  set  forth  in  the 
ordinances.  If  be  and  all  other  occupants 
were  subject  to  removal  at  discretion,  the  town 
could  either  advertise  and  offer  all  stalls  in 
April,  or  evict  all  the  tenants  at  any  other  time, 
and  substitute  others,  by  a  public  or  private 
letting,  in  their  places.    On  July  10,  in  pur- 
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suapce  of  an  order  of  July  8,  18M.  a  notice 
that  the  stalls  would  be  offered  publicly  for  rent 
on  August  1,  1804,  was  posted  at  the  market 
house,  and  seen  by  the  plaintiff,  who  was  pres- 
ent also  when  his  own  stall  was  rented,  and 
was  notified  on  August  9  to  vacate  on  August 
10, 1894.  He  paid  no  attention  to  the  notice, 
and  persisted  in  his  refusal  to  remove  his  prop- 
erty or  leave  himself,  when  the  policemen  ap- 
peared upon  the  scene  at  the  appointed  hour 
on  that  day.  He  suffered  them  to  remove  a 
heavy  safe,  and  to  place  his  fresh  beef,  after 
removal,  on  marble  slabs,  without  assistance, 
and  without  a  request  in  relation  to  the  matter. 
He  then  placed  himself  upon  his  block,  which 
it  was  necessary  to  move,  and  thereby  forced 
the  policemen  to  lift  the  block  up  with  him  on 
top  of  it,  and  carry  both  out  of  the  way. 
About  the  time  they  reached  the  place  selected 
for  depositing  the  block,  the  plaintiff  fell  off, 
and  caught  "upon  his  all  fours."  In  no  aspect 
of  the  evidence  is  this  either  an  unlawful  ex- 
pulsion or  a  lawful  expulsion  conducted  in  a 
manner  so  unnecessarily  violent  as  to  entitle 
the  expelled  party  to  damages,  either  compen- 
satory or  vindictive.  Where  a  i^est  in  an 
hotel,  a  passenger  on  a  railway  tram,  or  a  ticket 
holder  at  a  theater,  creates  a  disturbance, 
though  either  has  a  right  under  his  contract  to 
remam  so  Ions  as  he  acts  with  due  rega*ti  to 
the  rights  of  others,  the  proprietor,  conductor, 
or  manaffer,  or  their  agents,  may  use  the 
amount  of  force  necessary  to  expel.  Stats  v. 
Steele,  106  N.  C.  766,  8  L.  R.  A.  516.  But 
markets  are  necessary  to  the  life  of  the  resi- 
dents of  a  municipality,  and  for  that  reason  it 
has  been  held  that  the  right  to  establish  and 
regulate  them  was  implied  in  the  very  creation 
of  such  corporations.  Having  the  right  to 
regulate  these  places  for  the  public  good,  thev 
would  be  powerless  to  carry  out  that  duty  if, 
after  the  licenser  of  an  occupant  of  a  s'all  is  re- 
voked or  expires,  they  do  not  have  the  same 
power,  through  their  lawful  oflScers,  to  expel 
him,  which  an  innkeeper  or  a  conductor  has  to 
protect  the  guests  or  passengers,  representin|^ 
the  public,  who  place  themselves  under  his 
care.  The  plaintiff  had  become  a  trespasser, 
not  by  boldmg  over  under  any  contract  which 
gave  him  the  least  interest  in  the  premises,  but 
like  one  who  enters  an  hotel  under  an  implied 
license,  but  forfeits  his  right  to  remain  by  mis- 
conduct. 

The  testimony  does  not  show  that  the  offi- 
cers used  more  force  than  was  necessary  to 
eject  the  plaintiff,  and  therefore,  even  though 
they  acted  under  the  orders  of  the  commis- 
sioners, the  plaintiff  can  recover  neither  ex- 
emplary nor  punitive  damages.  The  plaintiff 
had  no  right  to  recover  in  any  aspect  of  the 
evidence,  and  it  follows  that  there  was  error  in 
refusing  the  prayer  of  the  defendant  for  in- 
structions to  that  effect,  while  there  was  no  er- 
ror in  refusing  to  tell  the  Jury  that  the  plain- 
tiff could  recover  punitive,  or  any  other  kind 
of  damage.  There  was  error  in  the  ruling  from 
which  the  defendant  appealed,  for  which  a 
new  trial  must  be  granted;  and  there  was  no 
error  in  that  except^  to  by  the  plaintiff. 

Affirmed  on  ptaintiJTs  appeal.  New  trial  on 
defendanVs  appeoL 
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1.  A  railroad  embankment  without  Buffl- 
cient  provision  for  the  passage  of  the  water  of 
ruDDlnir  streams.  If  built  under  lawful  authority, 
is  neither  an  abatable  public  nuisance  nor  a  con- 
tinulnir  private  nuisance. 

8.  Both  present  and  proepeetlwe  dam- 
mg^B  can  be  recovered  in  a  dngle  action  for 
failure  to  make  a  sufficient  passageway  for  water 
through  a  railroad  embankment,  provided  either 
party  to  the  action  demand!  that  permanent 
damaires  be  assessed. 

8*  Judgment  for  accmed  damageeonly 
in  an  action  for  obstruction  of  water  by  a  railroad 
embankment  lawfully  built,  if  neither  party  de- 
manded the  assessment  of  permanent  damages, 
will  not  be  a  bar  to  a  f  utuie  action  for  permanent 
damages. 

4.  The  measare  of  damages  for  the 
ohstmction  of  water  by  a  railroad  embank- 
ment lawfully  built  is  the  difference  in  the  value 
of  land  as  it  is  and  as  it  would  have  been  with  the 
road  properly  built. 

6.  The  atatute  of  limitations  against  an 
aetion  for  obatmctton  of  water  by  a  rail- 
road embankment  runs  from  the  time  when  the 
first  injury  was  sustained,  and  not  necessarily 
from  the  construction  of  the  road. 

(Mayl9,18Qa.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  for  NortbamptOD 
County  in  favor  of  plaintiff  in  an  aciioD 
brought  to  recover  damages  for  the  alleged 
malDienance  of  a  nuisance  in  the  form  of  a  raii- 
Toad  embankment  which  obstructed  the  flow  of 
water  and  threw  it  bHck  upon  plaintiff's  land 
to  bis  injury.    Beverud, 

The  facts  are  stated  io  the  opinion. 

Messrs,  L.  R.  Watts  and  MacRae  A 
Day,  for  appellant: 

Where  the  damages  are  of  a  permanent  char- 
acter, and  go  to  the  entire  value  of  the  estate 
affected  by  the  nuisance,  a  recovery  may  be 
had  of  the  entire  damages  in  one  action. 

Wood,  Nuisances,  J^  869;  Troff  v.  Cheshire 
R  Co.  23  N.  H.  83,  55  Am.  Dec.  177;  FawU 
T.  New  Haven  <Jh  N,  Co.  107  Mass.  352,  112 
Mass.  384, 17  Am.  Hep.  106. 

Defendant,  acting  in  pursuance  of  law,  hav- 
ing obtained  the  right  of  way  over  plaintiffs 
land,  in  the  execution  of  its  chartered  purpose 
erected  this  bridge  over  the  Meberrin  river. 
The  structure  is  a  permanent  one,  placed  there 
for  the  public  use  under  authority  of  law,  on 
the  defendant's  right  of  way;  and  if  this  is  the 
cafte.  the  damages  for  injury  caused  by  its  un- 
skilful coifstruction,  the  depreciation  in  the 
value  of  the  land,  ought  to  be  recoverable  in 
one  action. 

LafnyetU  v.  Nngle,  113  Ind.  425;  Chicago  d 
N.  W,  H.  Co.  V.  Boag,  90  HI.  338,  Eiizdbethtown, 

Nora— In  connection  with  the  review  of  the  au- 
thorities in  the  above  case  as  to  successive  actions 
for  damages  caused  by  a  permanent  structure,  see 
also  Aldworth  v.  Lynn  (Mass.)  10  L.  EL  A.  ao,  and 
Watts  V.  Norfolk  *  W.  K.  Ck>.  (W.  Va.)  28  L.  B.  A. 
874. 
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L.  A  B.  8.  JR.  Co.  V.  Oomlm,  lOBnab.  398;  Fa* 
Orsdol  V.  Burlington,  C,  R.  A  N.  R.  Co.  51 
Iowa,  470;  Hempstead  v.  Des  Moines,  63  Iowa, 
36;  Orttoine  v.  Baltimore,  16  Md.  387;  Lamb  r. 
Walker,  L.  R.  8  Q.  B.  Div.  889;  Heard  v.  Pro- 
prtetors  of  Middlesex  Canal,  6  Met  81;  Beef 9  v. 
Alden,  61  Pa.  302,  IDO  Am.  Dec  642;  i>ecviftir 
Oaaight  db  0,  Co.  v.  Howdl,  92  IlL  19;  Adam 
V.  Durham  iSf  2f.  R  Co.  110  N.  C.  325. 

A  massive  bridge  with  stone  piers  and  high 
embankments  would  be  beld  to  be  a  permanent 
ODe;  and  if  the  land  bas  deteriorated  io  value 
by  reason  of  its  coostruction,  compensatioa 
may  be  awarded  once  for  all. 

Fierce,  Railroads.  230;  Lewis,  Em*  Dom. 
675;  Mayoe,  Damages,  611;  I  Sutherland,  Dam- 
ages, 175;  LtjffayetU  v.  Nagle,  supra. 

It  is  not  necessary,  in  order  to  constitute 
permanent  injury,  that  there  should  be  a  total 
destruction  of  the  land  for  agricultural  pur- 
poses. 

Powers  V.  CouncU  Bluffs,  45  Iowa,  652.  24 
Am.  Rep.  792;  National  Copper  Co.  y.  MiM- 
neeota  Min.  Go.  57  Mich.  83,  58  Am.  Rep.  833; 
North  Vernon  v.  Voegler,  103  IndL  814:  Chicago 
db  A.  R.C0.  V.  MaJur,  91  111.  812;  AuUnrielh 
V.  8t.  Louie  db  8.  F.  R.  Co.  36  Mo.  App.  t!54; 
Chicago  dbN.W.R.  Co.  v.  Hoag,  eupra;  (Aicago, 
R.  LdbP.R.  Co.  V.  Carey,  90  Dl.  516:  Central 
Branch  U.  P.  R.  Co.  v.  Twine,  28  Kan.  685, 38 
Am.  Rep.  203. 

An  entire  claim,  arising  either  upon  a  con- 
tract or  from  a  wrong,  cannot  be  divided  and 
made  the  subject  of  several  suits. 

Herman,  Estoppel,  g  222;  Freem.  Jndgm. 
fi249. 

A  suit  for  flowinsT  part  of  a  tract  of  land 
precludes  the  plaintiff  from  maintaining  an- 
other suit  for  flowing  another  part  of  the  same 
tract,  if  nothing  prevented  including  this  in 
the  first  suit. 

Herman,  Estoppel,  §  77:  Gould,  Waters,  2d 
ed.  §  210;  Wichita  db  W.  R.  Co.  v.  Beebe,  89 
Ean.  465. 

If  a  railroad  embankment  is  so  constructed 
as  to  divert  water  of  a  stream  from  its  natural 
channel,  the  injury  to  a  riparian  proprietor  is 
a  permanent  one,  and  if  he  recovers  judgment 
it  is  a  bar  to  future  actions  for  the  same  cause. 

Gould,  Waters,  2d  ed.  g  2.'9.  and  cases 
cited;  StodghiU  v.  Chicago,  B.  d  Q.  H  Co.  Si 
Iowa,  341;  Powers  v.  Council  Bluffs,  45  Iowa, 
652,  24  Am.  Rep.  792;  Bast  St.  Uuie  db  C.  R. 
Co.  V.  Eisentraut,  134  111.  96;  Bird  v.  Hannibal 
d  St.  J.  R.  Co.  90  Mo.  App.  865. 

Mr.  R.  B.  Peebles  for  appellee. 

Avery*  J.,  delivered  the  opinion  of  the 
court: 

Ordinarily,  where  a  trespass  results  in  a 
nuisance,  nut  only  is  the  original  wrong  ac- 
tionable, but  successive  suits  may  be  brought 
for.  its  continuance,  in  each  of  which  the  dam- 
ages, if  apportionable,  can  be  estimated  only 
up  to  the  time  when  it  was  brought,  in  some 
of  the  states,  but  in  this  state  up  to  the  time 
of  trial.  5  Am.  &  £ng.  £nc.  Law,  p.  17; 
Blunt  V.  McCormiek,  3  Denio.  283 ;  Bare  v. 
Hoffman,  79  Pa.  71,  21  Am.  Rep.  42 ;  Ruesdl 
V.  Brown,  63  Me.  203.  In  ordinary  transac- 
tions between  individuals,  where  the  treapa» 
consists  in  the  erection  of  mere  temp(«rary 
structures  tbat  prove  to  be  nuisances,  the  law 
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prMumes  that  the  tortfeasor  will  desist  from 
keeping  it  up  after  being  once  mulcted  in 
damage,  but,;wl)efe;hei>ei8i8ts  in  the  wxon^ 
permits  continued  actions  to  be  maintained 
against  him,  as  an  inducement  to  its  remoT- 
al.  BattUhUl  t.  Bud,  18  G.  B.  006 ;  Bare  r. 
Hoffman^  9upra;  6  Am.  A  Enff.  Eno.  Law, 
p.  17,  note  1.  Where  the  building  of  a  rail- 
road is  authorized  b7  law,  and  is  done  with 
reasonable  care  and  siill,  it  is  not  a  nuisance, 
and  the  company  is  not  aniwerable,  after  par- 
ing the  sum  assessed  or  agreed  upon  by  the 
owner  for  taking  the  land  occupied  for  the 

{public  use,  in  any  additional  damage  result- 
ng  from  the  original  construction.  AdavM 
▼.  Durham  db  N.  R  O^.  110  N.  G.  825 ;  5 
Am.  &  Eng.  Enc.  Law,  p.  20.  But  even 
where  the  injury  complained  of,  either  by 
the  servient  owner  or  an  adjacent  proprietor, 
is  due  to  the  negligent  construction  of  such 
public  works  as  railways,  which  it  is  the 
policy  of  the  law  to  encourage,  if  the  injury 
is  peimanent,  and  affects  the  value  of  the 
estate,  a  recorery  may  be  had  at  law  of  the 
entire  damages  in  one  action.  8mM  t.  P^ini 
PieatantdtO.  B.  B.  Co,  28 W.  Va.  468;  Troy 
T.  Cheshire  B,  O^.  28  N.  H.  88,  55  Am.  Dec. 
177;  Chieaffo  d  A.  B.  Co.  ▼.  Maker,  91  111. 
812 ;  Bieer  y.  OUumwa  Bydratdie  Piower  Co.  70 
Iowa,  146 ;  Fowle  ▼.  New  Haven  d  N,  Co,  112 
Mass.  884,  888,  17  Am.  Rep.  106,  107  Mass. 
852;  Jefereonvaie,  M.  d  I.  B.  Co.  ▼.  BtterU, 
18  Bush,  etn\JSlieaimthUH^,  L.  d  B,  R  Co. 
T.  Combe,  10  Bush,  882,  898, 19  Am.  Rep.  67; 
StodghiU  ▼.  Chicago,  B.  d  {(.  R  Co.  SB  Iowa, 
841 ;  CatUe  t.  Mueeatine  R  Co.  AA  Iowa,  11. 
The  rC]B^ht  to  recover  prospeotiTe  as  well  as 
existing  damages  in  an  action  depends  usu- 
ally upon  the  answer  to  the  test  question 
whether  the  whole  injury  results  from  the 
original  tortious  act,  or  **'  from  the  wrongful 
continuance  of  the  state  of  facts  produced  by 
those  acts.*  Trey  r.  Ckethire  R  Co.  eupra. 
In  this  caser  which  has  been  cited  as  autnor- 
i^  by  text-  irriters  and  many  of  the  courts 
of  the  states,  the  action  was  brought  for  dam- 
ages for  the  occupation  of  a  street  and  town 
bridge  by  a  railway  company,  and  It  was 
conceded  that  In  the  sense  that  the  highway 
was  obstructed  the  company  had  created  a 
nuisance.  The  court  said:  **The  railroad 
is  in  its  nature  and  design  and  use  a  per- 
manent structure,  whidi  cannot  be  assumed 
to  be  liable  to  change ;  the  appropriation  of 
the  roadway  and  materials  to  the  use  of  the 
railroad  is  therefore  a  permanent  appropria- 
tion ;  the  use  of  the  land  set  apart  to  be  used 
as  a  highway,  by  the  railroad  company  for 
the  use  of  their  track,  is  a  permanent  ciiTer- 
slon  of  that  property  to  that  new  use,  and  a 
permanent  dispossession  of  the  town  of  it, 
as  the  place  on  which  to  maintain  the  high- 
way. The  injury  done  to  the  town  is,  then, 
a  permanent  injury,  at  once  done  by  the  con- 
struction of  the  railroad,  which  is  dependent 
upon  no  contingency  of  which  the  law  can 
take  notice,  ana  for  the  Injury  thus  done  to 
them  they  are  entitled  to  recover  at  once 
their  reasonable  damages. "  **  Injuries  caused 
by  permanent  structures  Infringing  upon  the 
plaintiff's  rights  in  his  land,  such  as  railroad 
embankments,  culverts,  and  bridf^es,  perma- 
nent dams  and  permanent  pollutions  of  wa- 
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ter,*  says  Gould  in  his  work  on  Waters 
rS  416),  fall  within  the  class  where  ''the 
plaintiff  is  required  to  recover  his  entire  dam- 
age, present  and* prospective."  Id.  §c582; 
Duncan  Y.  Sylvester,  24  Me.  482,  41  Am.  Dec. 
400.  In  Vbm  Orsdol  v.  Burlington,  C.  B.  d 
N.  R  Co.  S%  Iowa,  470,  the  supreme  court 
of  that  state  held  that  the  negligent  failure 
to  construct  a  railroad  skillfully  subjected 
the  company  to  a  liability  distinct  from  that 
arising  out  of  the  appropriation  of  the  right 
of  way,  and  that  when  the  want  of  care  con- 
sisted in  the  omission  to  build  a  culvert  to 
carrv  off  the  water  of  a  slough,  and  the  di- 
version of  it  Into  another  slough,  whereby 
the  land  of  plaintiff  was  wrongfully  injured, 
the  plaintiff  could  recover  dsmages  for  the 
permanent  Injury  done  to  the  land.  In  the 
subsequent  case  of  Bieer  v.  Cttumwa  Sydrau- 
lie  Power  Co.  70  Iowa,  147,  the  court,  citing 
Van  Orsdol' s  Case,  said :  "Where  an  injury 
Is  permanent.  It  Is  such  as  is  spoken  of  in  the 
books  as  original,— that  Is,  as  accruing 
wholly  whenthe  wrongful  acts  were  done ;  and 
Is  distinguished  from  an  Injury  which  Is  to 
be  regarded  as  continuing, — that  is,  an  in- 
jury that  could  and  shoEud  'be  terminated, 
and  Is  to  be  compensated  for  strictly  with 
reference  to  the  past,  and  upon  the  theory  that 
it  would  be  terminated."  Where  a  railroad 
company  dulv  authorized  by  law  to  construct 
a  railway  built  an  embankment  partly  on  the 
bed  of  a  river,  and  thereby  chan|{ed'the  Cur- 
rent of  the  stream  from  its  proper  course,  and 
caused  it  to  wssh  away  adjacent  land.  It  was 
held  by  the  supreme  court  of  Massachusetts 
in  Fhwle  v.  New  Haven  d  N.  Co.  107  Mass. 
864,  that  a  second  action,  brought  to  recover 
dainage  for  the  wrongful  wadiing  away  of 
more  of  plaintiff's  land,  due  to  the  same  di- 
version of  the  watercourse,  was  barred  by 
the  judgment  in  the  former  action  instituted 
for  the  same  purpose,  though  several  acres  of 
land  had  been  washed  away  after  the  Judg- 
ment In  the  first  and  before  the  bringing  of 
the  last  action.  Gray,  J. ,  for  the  court,  said : 
"The  embankment  of  the  defendants  wss  a 
permanent  structure,  which,  without  any 
further  act  except  keeping  it  in  repair,  must 
continue  to  turn  the  current  of  the  river  in 
such  a  manner  as  gradually  to  wash  awav  the 
plaintiff's  land.  For  this  Injury  the  plain- 
tiff might  recover  in  one  action  entire  dam- 
ages, not  limited  to  those  which  had  been 
actually  suffered  at  the  date  ef  the  writ ;  and 
Uie  judgment  In  one  such  action  is  a  bar  to 
anotner  like  action  between  the  parties  for 
subsequent  i  n  j  urles  for  the  same  cause.  Troy 
V.  Ches/iire  B.  Co.  28  N.  H.  88,  55  Am.  Dec. 
177 ;  Warner  v.  Bacon,  8  Gray,  897,  402,  406, 
69  Am.  Dec.  258.  This  case  Is  not  like  one 
of  Illegally  flowing  land  by  means  of  a  mill- 
dam,  where  the  change  is  not  caused  by  the 
mere  existence  of  the  dam  itself,  but  by  the 
height  at  which  the  water  is  retained  by  it. 
.  .  .  Nor  is  It  the  case  of  an  action  against 
a  grantee  who,  after  notice  to  remove  It, 
maintains  a  nuisance  erected  by  his  grantor.  * 
When  the  same  case  came  up  on  appeal  again 
(112  Mass.  834,  888,  17  Am.  Rep.  106),  the 
court  said :  **  As  a  general  rule,  a  new  action 
cannot  be  brought  unless  there  be  a  new  un- 
lawful act  and  fresh  damage.    There  is  na 


710 


NoBTH  Carolina  Supiubmb  Court. 


Mat, 


exception  to  this  rule  in  tbe  caaes  of  nui- 
8HDci%  wliere  damages  after  action  brought  are 
Ijc Ul  not  to  be  recoverable  because  every  con- 
tinunnce  of  a  nuisance  is  a  new  injury,  and 
not  merely  a  new  damage.  Tbe  case  at  bar 
is  not  to  be  treated  strictly  in  this  respect  as 
an  action  for  an  abatable  nuisance.  More  ac- 
curately it  is  an  action  against  tbe  defendant 
for  the  construction  of  a  public  work  under 
its  charter  in  such  a  manner  as  to  cause  un- 
necessary damage  by  want  of  reasonable  care 
and  skill  in  its  construction.  For  such  an  in- 
jury the  remedy  is  at  common  law.  And  if 
it  results  from  a  cause  which  is  either  per- 
manent in  its  character,  or  which  is  treated 
as  permanent  by  the  parties  it  is  proper  that 
entire  damaged*  should  be  assessed  with  ref- 
erence to  past  and  probable  future  injury.* 

In  Smith  T.  PcnrU  Pieaaant  dk  0,  B,  R  Co. 
88  W.  Va.,  at  page  458,  the  court  said: 
**  Where  the  damages  are  of  a  pennanent  char- 
acter and  affect  the  value  of  the  estate,  a  re- 
covery may  be  had  in  a  suit  at  law  of  the  en- 
tire damage  in  one  action."  The  action  in 
that  case  was  brought  by  an  abutting  owner 
against  a  railway  company  whose  road  was 
constructed  along  the  street  in  his  front,  and 
asking  an  injunction  on  the  ground  that  he 
would  otherwise  be  driven  to  repeated  actions 
at  law.  High,  in  his  work  on  Injunctions 
(vol.  1,  %  602),  says:  ''Tlie  construction  of 
a  railway  in  a  city  is  not  regarded  as  a  nui- 
sance rwr  «0,  and  the  laying  of  its  track  along 
a  public  street  will  not  &  enjoined  on  that 
ground. "  Nor  can  a  private  property  owner, 
abutting  upon  and  owning  the  fee  to  the  cen- 
ter of  a  street,  enjoin  the  construction  of  an 
ordinary  surface  railway  in  the  street  on  the 
ground  of  nuisance.  The  same  principle 
was  recognized  by  this  court  in  Brown  v. 
Carolina  C.  B.  Co.  88  N.  C.  128,  where  the 
court  refused  an  injunction  and  order  of  abate- 
ment on  tbe  ground  that  the  structure  com- 
plained of  (a  railway  trestle)  was  being  used 
for  the  benefit  of  the  public.  This  was  an 
explicit  recognition  of  the  doctrine  that  no 
structure  erected  by  a  chartered  railway  com- 
pany, and  constantly  used  by  it  in  serving 
the  public,  is  to  be  considered  and  dealt  with 
as  a  continuing  nuisance  because  its  unskil- 
ful and  defective  construction  has  injured 
the  land  of  a  neighboring  proprietor.  Yet 
it  is  familiar  learning  that  there  is  no  ele- 
mentary principle  upon  which  continued  ac- 
tions have  been  hela  to  lie  for  the  wrongful 
erection  of  a  structure,  except  in  cases  where 
Its  erection  was  a  trespass  resulting  in  a  nui- 
sance, and  then  for  the  purpose  of  bringing 
about  a  removal.  It  must  be  conceded,  then, 
that  unless  a  railway  embankment  or  culvert, 
which  obstructs  tbe  passage  of  the  water  of 
a  nonnavieable  stream  in  ordinary  freshets 
so  as  to  pond  it  back  upon  and  injure  a  land- 
owner, is  a  nuisance,  the  damage,  present 
and  prospective,  must  be  assessed  in  one  ac- 
tion. If  this  is  not  true,  the  authorities  that 
we  have  already  cited,  and  those  that  we 
purpose  presently  to  add,  embracing  cases 
from  the  leading  courts  of  the  country,  and 
opinions  of  eminent  text  writers,  are  founded 
upon  a  misconception  of  the  law. 

In  England,  where  the  act  of  Parliament 
authorizes  the  bringing  of  an  action,  in  such 
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cases  as  that  before  us,  by  a  land  owner  who 
can  show  any  special  injury  done  to  his  land 
by  the  construction  of  the  road,  it  was  held 
that  a  proprietor,  whose  premises  abutted  on 
a  highway  60  feet  wide,  could  reoover  only 
permanent  damages  for  injury  to  his  land 
caused  bv  the  building  of  an  embankment 
by  a  railway  covering  20  feet  of  the  high- 
way in  his  front.    Beckett  v.  Midland  R.  Cb. 
(1867)  L.    R.  8  C.  P.  82.    In  JefierwnviUe, 
ii.  AL  B  Co,  V.  EStt&rle,  supra,  the  supreme 
court  of  Kentucky  rested  the  ruling  in  part 
upon  the  proposition  that  an  abutting  owner 
upon  a  street  dedicated  to  the  use  of  the  pab- 
lic,  having  no  possession  or  right  of  poaacs- 
sion  in  such  highway,  could  not  at  common 
law  have  maintained  an  action  for  trespass 
quare  dau9um  fregit^  but  must  havo  brought 
an  action  on  the  case.    Where  the  easement 
of  such  abutting  owner  was  interfered  with 
by  the  construction  of  a  railroad,  the  court 
held  that  he  could  recover  a  sum  representing 
the  diminution  in  value  of  his  land  or  lot 
by  the  location  and  use  of  the  railway  track 
in  his  front.    In  CadU  v.  MuMotine  R,  Gp. 
iupra,  which  was  more  nearly  in  point,  the 
court  held  that,  where  an  injurv  to  land  was 
due  to  the   unskilful  construction  of  a  rail- 
road, the  measure  of  damage  was  the  differ- 
ence between  the  value  of  his  property  with 
the  road  as  constructed,  and  its  estimated 
value  with  the  line  properly  constructed. 
In  yorth  Vernon  v.  VoegUr,  103  Ind.  314,  tbe 
court  held  that,  while  the  municipality  was 
liable  for  an  injury  due  to  the  negligent 
and  unskilful  manner  of  making  an  improve- 
ment by  grading  its  streets,  suoh  public  work 
was  not  a  nuisance,  and,  being  of  a  perma- 
nent character,  so  that  no  fresh'injury  could 
result  from  it,  the  damage,  present  and  pro- 
spective, should  be  assessed  in  one  action. 
In  Meares  v.   Wilminffton  Comn,  9  Ired.  L. 
78,  49  Am.  Dec.  412,  the  plaintiff  brought 
an  action  on  the  case  to  recover  damage  for 
the  unskilful  and  negligent    nading  of  a 
street  in  his  front.     The  court  were  affirmed 
a  ludgment  for  permanent  damage,  and  sus- 
tained ^e  view  that  a  corporation,  authorized 
bv  law  to  do  such  work,  could  incur  no  lia- 
bility in  having  it  done,  except  for  injuries 
due  to  careless  construction.    The  same  prin- 
ciple was  applied,  as  we  have  seen,  in  Bro»n 
V.  Carolina  C.  B,  Co,  supra,  to  quasi  pub- 
lic corporations.      After  having  given   its 
sanction  to  the  proposition  that,  though  tbe 
unskilful  construction  of  a  track  or  bridgi* 
by  a  railroad  company  may  cause  special 
damage  to  a  neighboring   laad  owner,   tbe 
structure  is  not  a  nuisance,  it  would  seem 
that  authority  as  well  as  reason  would  lead 
to  the  adoption  by  this  court  of  the  rule  that 
permanent  damage  can  be  recovered  for  such 
injuries,  as  well  as  for  the  same  kind  of 
wrong  on  the  part  of  such  public  agencies  as 
cities  and  towns.     In  White  v.  IforthfeeMtem 
N,  C,  B.  Co.  118  N.  C.  610.  622,  22  L.  R. 
A.   627,  where  it  was  found  that  a  railway 
company,  regularly  chartered,  had  built  its 
track  upon  a  street  by  a  license  from  the  citT. 
Chief  Justice  Shepherd,   speaking  for  the 
court,  said :    "  If  this  be  so,  the  plaintiff  may 
maintain  a  common -law  action  for  damara, 
to  be  assessed  up  to  the  time  of  the  trial  or 
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4t  seems  she  may  rae  for  the  permaoent  dam- 
age, if  any,  which  has  been  inflicted  upon 
her  property  bv  reason  of  the  location  and 
construction  of  the  defendant's  road,  and  by 
^^o  doing  confer  upon  the  defendant  (ao  far 
^8  she  is  concerned)  an  easement  to  occupy 
the  street.*     Here  we  find  the  doctrine  laid 
•down  that  in  a  case  where  the  railroad  is  not 
proceeding  strictly  under  its  statutory  au- 
Verity  to  condemn  the  plain  tiff  can  at  his 
•election  bring  an  action  for  the  trespass  or 
for  the  permanent  damage.     It  must  be  ac- 
Jmowledged  that  the  ruline  in  that  case  is 
^n  conflict  with  some  other  Mter  expressions, 
l>ut  is  more  nearly  in  harmony  with  the  cur- 
arent  of  authority  elsewhere.     The  question 
whether  the  damages  should  be  assetssed  for 
-the  permanent  injury,  or  whether  repeated 
•Actions  should  be  brouirbt,  was  not  directly 
jraised,   either  in  Knighi  ▼.  Albemarle  d  R 
M,  Co.  Ill  N.  C.  80 ;  Adame  y.  Durham  d 
Jf.  R,  Co,  iupra,  nor  in  SjoUman  t.  Boanok6 
Hav,  Go.  74  N.  G.  676.     The  two  first  opin- 
ions were,  in  so  far  as  they  referred  to  that 
subject,  obiter.    While  there  is  some  conflict 
of  authority,  it  seems  manifest  that  it  ia  con- 
trary to  public  policy  to  have  erery  embank- 
ment abutting  on  a  stream,  and  every  trestle 
:mnd  culvert  under  which  a  natural  water- 
-oourse  flows,  made  subject  to  the  uncertainty 
•of  being  declared  a  nuisance  upon  the  find- 
ing of  a  jury  that  it  is  not  properly  con- 
•irtnicted.     r^o  such  mischief  as  a  wilful 
omission  to  provide  suffcient  waterwavs   is 
^40  be  apprehended  where  it  entails  a  liabil- 
ity for  any  diminution  in  the  value  of  land 
•consequent  upon  such  negligence.     Such  a 
remedy  afforos  adequate  protection  for  all 
injury,   without  interfering  with  the  dis- 
charge by  the  corpcnration  of  its  duties  to  the 
public.     The  injury  inflicted  by  a  railway 
company  occupying  land,  held  in  the  exercise 
of  the  right  of  eminent  domain,  by  reason  of 
-tinskilful  construction  of  embankments,  cul- 
verts, or  bridges,  is  to  be  distinguished  from 
4^e  obstruction  by  it  of  a  navigable  river 
"Without  lawful  authority.    Such  streams  be- 
ing public  highways,  an  obstruction  to  the 
navigation  of  them  is  a  public  nuisance 
which  may  be  abated  by  anyone    ''who  is 
.-annoyed  thereby."    State  v.  Parrott,  71  N. 
O.   312,  17  Am.   Rep.  6:  StaU.Y.  DibbU,  4 
Jones,    L.    107;  Wood,   Nuisances,   §  780. 
The  railway  company  is  in  the  lawful  oc- 
cupation of  every  foot  of  its  way  that  it  is 
authorized  by  law  to  take,  and  where,  by 
neglect  in  constructing  its  road,  injury  is 
done  that  is  not  covered' bv  the  compensation 
made  for  taking,  public  policy  requires  that 
'the  additional  damage  should  be  compensated 
for  in  one  action,  rather  than  that  a  quasi 
.public  servant  should  be  subjected  to  con- 
tinual annoyance  by  suits  allowed  by  law 
only  upon  the  theory  that  they  will  lead  to 
-the  removal  of  the  structure,  or  some  portion 
of  it.     The  law  does  not  contemplate  that 
rsuch  petty  annoyances  as  being  compelled  to 
tear  down  embankments  abutting  on  every 
little  stream,  trestle,  and  culvert  shall  im- 
pair the  efficiency  of  railways  as  safe  and 
•expeditious  carriers  of  freight  and  pasaengers. 
Wnen  we  attempt  to  evolve  a  consistent  and 
"feasonable  rule  for  assessing  damage  for  in- 
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juries  due  to  the  careless  building  of  bridges, 
embankments,  and  trestles,  we  are  confronted 
not  only  with  the  obiter  expression  referred 
to,  but  with  the  fact  that  the  rule  laid  down 
obiter  in  Knight  v.  Albemarle  d  R  R,  Co.  Im 
not  easily  reconcilable  with  that  followed  on 
the  first  appeal  in  Etnery  v.  Raleigh  d  G.  R 
Co.  102  N.  C.  228,  229,  though  it  appears 
that  the  question  raised  on  both  appeals  was 
whether  tne  plaintiff  was  guilty  of  contrib- 
utory negligence.  When  the  same  case  was 
again  before  tlie  court  on  appeal  (109  N.  0. 
589,  15  L.  R.  A.  882),  the  discussion  was 
confined  to  contributory  negligence  and  to  the 
doctrine  of  the  ideal  prudent  man.  as  to  which 
it  has  been  overruled  in  Hinthaw  v.  RaJleigh 
dA.  A.  L.  R  Co.  (at  this  term)  118  N.  C. 

The  legislature  may  empower  a  steam -rail- 
way company,  which  already  has  the  license 
of  a  city  to  occupy  a  public  street  with  its 
track,  to  take  in  the  exercise  of  the  right  of 
eminent  domain  whatever  interest  abutting 
proprietors  have  therein,  or  to  make  com- 
pensation for  whatever  injury  they  may  sus- 
tain, as  holders  of  rights  or  easements  in  the 
street,  by  reason  of  the  construction  and 
operating  of  the  road.  It  has  been  decided 
in  White  v.  Jf^rthweeterfi  N.  0.  R  Co.  eupra, 
that  where  no  such  steps  had  been  taken,  but 
the  streets  were  occupied  under  a  license  from 
the  municipality,  the  abutting  owner  might 
elect  to  waive  tne  want  of  authority  to  con- 
demn, and  to  demand  damages,  present  and 
prospective,  or  to  ask  compensation  only  up 
to  the  time  of  trial. 

In  some  of  the  states,  and,  it  seems,  in  Eng- 
land, where  suit  is  brought  for  an  injury  to 
land  in  the  nature  of  a  private  nuisance  cre- 
ated by  an  individual,  the  judgment  in  the 
first  suit  of  this  nature  may  be  pleaded  in 
bar  of  recovery  in  any  subsequent  action  for 
the  same  nuisance.  The  court  of  Illinois 
drew  a  very  nice  distinction  in  such  actions 
between  c^wes  where  the  nuisance  is  alleged 
as  the  cause  of  action  and  where  it  is  brought 
for  diminution  in  the  value  of  the  land  by 
reason  of  the  nuisance.  In  that  case  {TUinau 
0.  R  Co.  V.  QrabiU,  60  HI.  241)  the  injury 
complained  of  by  the  owner  of  a  lot  grew  out 
of  the  erecting  and  maintaining  cattle  pena 
near  his  premises.  The  court  held  that  he 
might  elect  to  bring  an  action  solely  for  the 
nuisance  of  rendering  the  air  unwholesome, 
and  in  that  event  a  similar  recovery  might 
be  had  in  a  suit  brought  to  any  succeeding 
term  while  the  nuisance  should  be  kept  up. 
But  it  was  also  held  that  where  the  plaintiff 
declared  for  the  depreciation  of  his  land,  as 
well  as  for  the  annoyance  of  the  nuisance  to 
him  while  occupying  the  premises,  perma- 
nent damages  would  be  allowed,  and  the 
judgment  would  operate  as  a  bar  to  any  sub- 
sequent suit  for  injury  due  to  the  erection  of 
the  pens.  An  intimation  that  such  an  elec- 
tion may  be  made  in  all  cases  where  a  nui- 
sance presents  the  two  aspects  of  constant  an- 
noyance and  of  diminishing  the  value  of  land 
in  the  vicinity  is  made  in  a  recent  case  de- 
cided by  the  court  of  West  Virginia.  Watte 
V.  Norfolk  d  W.  R.  Co.  89  W.  Va.  196,  23  L. 
R.  A.  674.  In  Fowle  v.  New  Eawn  d  N. 
Co.  eupra,  the  supreme  court  of  Massachusetta 
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laid  i  tress  upoD  tbe  fact  that  the  plUrlni^iit  in 
the  first  tiction  had  deplared,  not  anly  for  the 
injury  in  washing  away  about  80,000  cubic 
feet  of  earth,  but  In  that ''the  residue  of  said 
parcel  by  reason  of  the  premises  has  been 
greatly  lessened  in  value, "  and  the  fact  that 
the  assessment  had  been  made  upon  such  a 
complaint  tLod  the  damages  accepted  was  as- 
signed as  a  reason  for  holding  that  the  new 
action  was  barred  by  the  record  and  judgment 
in  Uie  former  suit.  The  better  opinion  is  that 
in  all  sucli  cases  prospective  damages  may  be 
recovered  if  demanded  by  the  plaintiff,  and 
that  Uie  defendant  railway  may  also,  at  its 
option,  elect  to  have  a  permanent  assessment 
made.  Bucoessive  actions  being  permitted 
as  an  inducement  to  remove  the  nuisance,  no 
such  reason  eiists  where  the  structure,  on  ac- 
count of  its  public  nature,  is  not  in  law  a 
nuisance.  Upon  this  principle,  where  a 
plaintiff  elects  to  annoy  a  corporation  which 
owes  duties  to  the  public,  and  there  is  danger 
that  its  efBciency  as  a  public  servant  may  be 
thereby  impaired,  the  defendant  has  an  equity 
to  compel  the  assessment  of  the  entire  asm- 
ages  in  a  single  action.  This  equitable  right 
was  enforceable  under  the  former  practice  by 
a  bill  in  chancery,  but  under  the  Code  may 
be  asserted  by  demand  in  an  answer.  Where 
the  law  declares  the  damage  in  its  essential 
character  permanent,  tbe  defendant  is  entitled 
to  the  benefit  of  the  fundamental  principle 
that  it  is  in  the  interest  of  the  public  that 
there  should  be  an  end  of  litigation.  Even 
where  the  tresoass  results  in  a  continuing 
nuisanee  for  which  repeated  actions  lie,  it  is 
a  well-established  principle  that  the  plaintiff 
can  file  his  bill  to  prevent  multiplicity  of 
actions,  and  have  his  entire  damages  assessed 
at  once,  or,  to  state  it  more  accurately,  may 
obtain  an  order  that  upon  the  payment  of  per- 
manent damages  no  injunction  shall  issue. 
1  Pom.  £q.  Jur.  §  271 ;  2  Beach,  Mod.  Eq. 
Jur.  727.  On  the  other  hand,  the  right  to 
appeal  to  a  court  of  equity  for  protection 
against  vexatious  litigation  must  be  extended 
also  to  a  defendant  where  it  appears  that  the 
plaintiff  has  elected  to  annoy  him  with  a  suc- 
cession of  suits,  the  subject-matter  of  all  of 
which  may  be  settled  in  a  single  action.  1 
Pom.  Eq.  Jur.  §  254.  It  being  once  con- 
ceded that  present  and  prospective  damages 
are  recoverable,  a  quasi  public  corporation 
not  only  has  tbe  clear  equity  of  all  other  de- 
fendants to  be  protected  against  vexation,  but 
to  appeal  to  the  courts  upon  the  additional 
ground  that  the  public  may  be  subjected  to 
annoyance  by  any  proceeding  which  is  cal- 
culated to  impair  its  capacity  to  serve  its 
patrons.  The  Code  of  Civil  Procedure  is 
founded  upon  the  principles  and  practice  of 
courts  of  equltv,  rather  than  courts  of  law, 
and  the  provision  for  consolidating  actions 
that  may  be  disposed  of  by  a  single  trial  is 
but  an  affirmance  of  the  equitable  doctrine  of 
preventing  a  multiplicitv  of  suits. 

Upon  a  careful  consideration  of  the  au- 
thorities already  cited  and  those  that  will  be 
added,  and  the  reasons  on  which  they  rest,  we 
deduce  the  following  principles  as  decisive 
of  the  questions  involved  in  this  appeal : 

1.  A  railway  company  that  has  constructed 
its  road  under  lawful  authority  creates  nei- 
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ther  a,n  abatableupubJIp  nuisance  nor  a.  con- 
tinuing private  nuisance  by  failing  to  leav» 
sufficient  space  between  embankmenta,  or  by 
means  of  culverts,  for  the  passage  of  the  water 
of  running  streams,  in  case  of  any  rise  in  ih» 
streams  that  might  reasonably  l>e  expected ;. 
and  the  injury  due  to  that  cause  may  be  com- 
pensated for  by  the  assessment  of  preaeiit  and 
prospective  damages  in  a  single  action. 

2.  It  is  the  leffal  right  of  either  plaintiff 
or  defendant  to  elect  to  have  permanent  dam- 
ages assessed  in  such  an  action  upon  demand 
made  in  the  pleadings,  and  wlien  either  make» 
the  demand  the  judgment  may  be  pleaded  in 
bar  of  any  subsequent  action.  The  defend- 
ant is  required  to  set  up  this  or  any  otlier 
equity  upon  which  it  relies,  as  well  aa  U> 
prove'  the  averment  on  the  trial.  But  wfaeie 
a  plaintiff  is  allowed,  without  objection,  to 
have  such  damage  apportioned,  the  iudgmenc 
is  not  a  bu',  and  either  party  to  a  snbs^aent 
suit  involving  the  same  question  may  demand 
that  both  present  and  prospective  damagea  be- 
assessed,  and. upon  proof  of  a  previous  partial 
assessment  the  jury  may  consider  that  fact  Ia 
diminution,  of  the  permanent  damage. 

8.  The  measure  of  damage  is  the  difference 
in  the  value  of  the  plaintiff's  land  with  the 
railway  constructed  as  it  is  and  what  would 
have  been  its  value  had  the  road  been  akil- 
fully  constructed.     OatUeY,  MtueaiinsR,  Cbu 
iupra. 

4.  The  statute  of  limitations  begins  to  mn 
in  such  cases,  not  necessarily  from  the  con- 
struction of  the  road,  but  from  the  time  when 
the  first  injury  was  sustained^  Van  OndcCm 
Otue,  supra,  at  page  478,  56  Iowa. 

Having  set  up  in  its  answer  that  the  dam- 
age was  permanent,  and  excepted  on  the  trial 
to  the  refusal  of  the  court  to  submit  an  isao* 
involving  that  question,  the  defendant  is  en- 
titled to  a  new  trial.  It  is  not  necessary  to 
pass  upon  all  other  questions  dlscoased.  In- 
deed, we  did  not  understand  eoonsel  to  ser- 
iously insist  that  the  suit  in  Virginia  could 
be  pleaded  in  bar  here,  or  that  any  injuTy 
done  to  land  in  anoUier  state  could  be  con- 
sidered in  this  action. 

Ifew  triaL 


COMMERCIAL   NATIONAL    BANK  01^ 

CHARLOTTB 

V. 

FIRST    NATIONAL    BANK    OP    GAS- 
TONIA  a  al,  Appti, 

A  aHpulatlon  atamped  on  the  fkoe  of  ft. 
check  that  it  will  not  be  paid  If  preaeated 
through  a  speoifled  agency  may  be  upheld  t» 
prevent  any  rlsrht  of  action  on  tbe  cheok  hf  ta» 
prohibited  aireooy. 

(April  a,  1S06.) 


NOTB.— Tbe  questioD  in  tbe  above  case  IsbelieveA 
to  be  substantially  a  new  one.  On  the  general  sub- 
ject of  the  negotiability  of  checks,  see  note  to  F)a- 
nious  Shoe  &  C.  Go.  v.  Croeswbite  (Mo.)  8S  L,  B.  A. 
568. 

As  to  the  efTect  of  sending  a  check  dlrecUy  to  Uw 
drawee  bank,  see  not€  to  Anderson  v.  Rodcera 
(Kaa.)27L.  B.  A.248. 


Id98. 
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APPEAL  by  defendaDU  from  a  judgment 
of  the  Superior  Court  for  Oaston  dounty 
Id  favor  of  plaintiff  in  an  action  upon  a  check. 
Itetened. 

The  facts  are  stated  in  the  opinion. 

Me99n.  Jones  ft  TiUett*  for  appellants: 

The  holder  of  a  check  can  in  no  case  main- 
tain an  action  against  the  bank  apon  which 
the  check  is  drawn  until  after  the  acceptance 
of  the  check  by  the  bank. 

Havie9  ▼.  BUtdttddl,  107  N.  C.  196;  National 
Bank  qf  UiA  BeptiWc  y.  MiUard,  77  U.  8.  10 
Wall.  158, 19  L.  ed.  897;  Matriner  y.  John  L, 
Montr  Lumber  Co,  118  N.  Q.  58. 

The  stamp  placed  upon  the  check  to  the  ef- 
fect that  the  check  would  not  be  paid  to  the 
Oaatonia  Banking  Company  or  its  agent,  con- 
stitutes a  part  of  the  check. 

liedeman,  Com.  Paper,  §§  41,  42;  Benedict 
T.  CawdBn.  49  N.  Y.  896. 

If  a  bank  employs  a  notary  public  to  pre- 
sent a  promissory  note  for  payment  and  to  give 
the  proper  notice  to  charge  the  parties,  the  no- 
tary is  the  agent  of  the  bank  and  not  of  the  de- 
pcator  or  owner  of  the  note. 

AvrauU  y.  Paoific  Bank,  47  N.  Y.  570.  7  Am. 
Bep.  489;  16  Am.  &  £ng.  Enc.  Law,  p.  772, 
note  1. 

If  this  was  a  conspiracy  and  an  attempt  to 
boycott,  and  the  plaintiff  was  a  party  to  the 
conspiracy  sod  the  attempt  to  boycott,  then 
the  whole  che<^  is  Yoid,  and  not  .merely  the 
unlawful  condition. 

Saratoga  County  Bank  y.  £ing,  44  N.  Y.  87. 

Contracts  in  limited  restriction  of  trade  haYC 
eyery  where  been  held  to  be  Yalid,  and  the  fact 
that  the  contract  debofred  one  of  two  per- 
sons eneaged  in  a  business,  and  tends  to  eive 
one  of  them  monopoly,  has  neYer  been  held 
sufficient  to  render  the  contract  void. 

Baumgarten  y.  Broadway,  77  N.  C.  8; 
Cknoan  y.  Fairbrother,  118  N.  C.  — ,  decided 
at  this  term  of  ouc  sourt;  Palmer  v.  Steb- 
bins,  8  Pick.  188, 15  J^m.  Dec.  204;  California 
Steam  Nav.  Co,  y.  TfWr^#,  6  Cal.  258,  65  Am. 
Dec.  511;  Chappd  y.  moekway,  21  Wend.  157; 
Bodge  y.  Btoan,  107  K  Y.  244. 

The  maker  of  a  note  or  the  drawer  of  a 
check  has  a  perfect  right  to  limit  the  assigna- 
Ulity  of  the  instrument  absolutely  and  make 
it  so  that  it  would  be  payable  only  to  the  payee 
or  drawee. 

Smiik  Y.  St,  Lawrence,  1  Hay w.  N.  C.  174. 
50  Am.  Dec.  556. 

If  the  condition  be  such  that  the  feoffee  shall 
not  alien  to  such  a  one  (naming  his  name)  or 
to  any  of  his  heirs  or  of  the  issue  of  such  a  one, 
etc.,  or  the  like,  which  conditions  do  not  take 
away  all  power  of  alienation  from  the  feoffee^ 
etc.,  then  such  condition  is  good. 

Litt.  $861;  Dnct  &  Stud.  Dial,  11..  chap.  85; 
Shep.  Touch.  120;  CotoeU  y.  Colorado  Springe 
Oo.  100  U.  S.  57,  25  L.  ed.  548;  Orap  y. 
Blanchard,  8  Pick.  288;  Jaekeon,  Lewie,  y. 
Sehute,  18  Johns.  184.  9  Am.  Dea  195;  Doe, 
Jiitehineon,  y.  Carter,  8  T.  R.  60. 

We  haYe  the  very  highest  authority  sustain- 
ing  the  Yalidity  of  stamps  placed  upon  chedLs 
similar  to  the  one  in  question. 

Smith  Y.  Union  Bank,  L.  R.  10  Q.  B.  295; 
Bichardeon  y.  MeUish,  2  Biog.  229;  Printing 
A  N.  Hegietering  Co.  y.  Sampeon,  L.  K.  19  Eq. 
462. 

82  L.  R.  A. 


Messre,  Bnrwell*  Walker^  A  Cansler» 

for  appellees: 

If  a  bank  unlawfully  refuses  to  pay  a  check 
drawn  on  a  fund  deposited  with  it  and  subject 
to  check,  the  payee  or  holder  of  such  check 
has  an  independent  cause  of  action  against  such 
bank  to  recoYer  the  amount  thereof. 

N.  C.  Code,  §  177.  makes  all  cboses  in  ac- 
tion assignable,  and  proYides  that  eYery  action 
must  l>e  prosecuted  by  the  real  party  in  inter- 
est. 

A  chose  in  action  or  a  part  of  it  may  be  as- 
signed, and  this  once  conceded,  the  argument 
of  want  of  privity  between  the  assignee  and 
the  debtor  or  holder  of  the  funds  is  disposed 
of  under  the  equitable  and  statutory  rules.  If 
bjy  the  assignment  the  assignee  acquires  a  legal 
right,  it  is  by  force  of  the  statute  without  re- 
gard to  the  assent  of  the  debtor  or  holder  of 
the  fund. 

2  Morse,  Banks  ft  Banking,  8d  ed.  $  506. 

According  to  the  uniYersafcustom  and  usage 
prevailing  in  the  commercial  world,  checks 
are  drawn,  received,  and«paid  upon  the  ac- 
cepted tbeorv  that  the  holder  of  such  paper 
has  the  absolute  right  to  demand  their  pay- 
ment by  the  bank  upon  which  they  are  drawn; 
and  that  the  banks  recognize  a  correspoDding- 
and  imperative  duty  on  their  part  to  pay  tbe 
same  upon  presentation. 
'  2  Morse,  Banks  &  Banking,  8d  ed.  ^§  496,. 
499,.5e0i^507;  2  Dan.  Neg.Inst;  4th  e^.  $>688; 
Tiedeman,  Com.  Paper,  ^  452,  pp.  TsS,  789. 

Defendant's  attempt  to  limit  or  restrict  the 
negotiability  or  assignability  of  tbe  check 
by  the  stamped  indorsement  thereon  was  void 
in  80  far  as  it  attempted  to  thereby  deprive  the 
plaintiff  (or  other  holder  of  such  check)  of  the 
right  to  employ  the  Gastonia  Banking  Compa- 
ny to  collect  the  same  from  the  defendant  bank. 

The  assisnees  of  cboses  in  action  are  the  real 
parties  in  interest  who  must  sue  for  recovery 

Kiffy.  Weaver.  94  N.  C.  278,  65  Am.  Rep. 
601;  Wilcoxon  v.  Logan,  91  N.  C.  452. 

The  Ghistonia  Banking  Company  was  the* 
regular  correspondent  of  plaintiff  at  Gastonia. 
and  the  only  firm  or  corporation  to  whom 
plaintiff  could  have  sent  the  check  for  collec- 
tion unless  it  had  been  sent  direct  to  the  defend- 
ant bank  upon  whidi  it  was  drawn.  To  haYo 
done  this  would  have  been  negligence. 

1  Morse.  Banks  &  Banking.  §  286. 

All  confederacies  whatsoever  wronefully  to 
prejudice  a  third  person  are  highly  criminal  at 
common  law. 

1  Hawk.  P.  C.  chap.  72,  g  2;  4  Am.  &  Eng. 
Enc.  Law,  p.  609,  note  2;  King  v.  EecUe,  8 
Dougl.  837;  State  v.  Donaldson,  82  N.  J.  L. 
151,90  Am.  Dec.  649. 

The  defendant  bank  and  its  co-conspirators, 
have  attempted  to  dictate  to  the  plaintiff  and  al) 
the  other  customers  of  tbe  Gastonia  Baoking^ 
Company  and  to  tell  them  they  shall  not  em- 
ploy the  banking  company  to  manage  a  cer- 
tain branch  of  their  business. 

State  Y.  Stewart,  59  Vt.  278,  59  Am.  Rep. 
710;  4  Am.  &  Eng.  Enc.  Law,  p.  609.  note  2; 
P&>ple  Y.  Fisher,  14  Wend.  9.  28  Am.  Dec.  501. 

A  boycott  is  a  conspiracy  in  restraint  of 
trade. 

Pe&ple  Y.  Wilzig,  4  N.  Y.  Crim.  Rep.  408; 
People  V.  Kostka,  Id.  429;  Casey  y.  Cincinnati 
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NoBTH  Cabolina  Sofbbmb  Coubt. 


Typographical  Union  No,  S,  45  Fed.  Rep.  186» 
12  li  R.  A.  198;  Jaeksan  t.  BtanJUld,  187  Ind. 
59Si,  28  L.  K  A.  688. 

By  DO  form  of  words  can  property  be  given 
to  a  man  or  to  another  in  trust  for  him  so  that 
be  shall  not  have  the  right  to  dispose  of  his  es- 
tate  in  it  unless  there  be  in  the  instrument  of 
ffift  a  provision  that  upon  an  attempted  aliena- 
uon  it  shall  go  over  to  some  third  person. 

Pace  V.  Face,  78  N.  C.  124. 

The  capricious  regulations  which  individuals 
would  f do  impose  on  the  enjoyment  and  dis- 
posal of  property  must  yield  to  the  fixed  rules 
which  have  been  prescrik>ed  by  the  supreme 
)>ower  as  essential  to  the  useful  exercise  of 
property. 

liiek  V.  Pitehford.  1  Dev.  A  B.  Eq.  484; 
Womack,  DIr.  No.  2244. 

Whatever  tends  to  injustice  or  oppression, 
restrain t  or  liberty,  commerce,  and  natural  or 
legal  rights;  whatever  tends  to  the  obstruction 
of  justice  or  to  the  violation  of  a  statute;  and 
whatever  is  against  good  morals,  when  made 
the  subject  of  contract, — is  against  public  pol- 
icy and  therefore  void. 

9  Am.  &  Eng.  Enc.  Law,  p.  880;  Bishop, 
€ont.  ^§  478.  474,  476;  Orawfard  v.  Wiek,  18 
Ohio  ht.  190,  98  Am.  Dec.  108;  Wilcaxon  v. 
jA)gan,  91  N.  C.  449;  Simmons  v.  Taplor,  2  C. 
B.  N.  S.  528. 

This  custom  of  crossing  checks  sprang  up 
in  England  as  a  matter  of  convenience  and 
precsution — to  facilitate  collections  on  the  one 
band  and  prevent  mistakes  and  forgeries  on 
the  other.  But  upon  investigation  we  find  that 
it  tools  two  statutes  of  England  to  make  such 
* 'crossed"  indorsements  binding  on  the  subse- 
quent bolder  of  such  checks. 

Bellamy  v.  Mntjoriban&$,  7  "Exch.  889;  8im^ 
tnons  V.  7'aylor,  ntpra;  Smith  v.  Union  Bank, 
L.  R.  1  Q.  B.  Div.  81. 

Cl»rk»  J.,  delivered  the  opinion  of  the 
court : 

The  holder  of  a  check  cannot  maintain  an 
action  against  the  bank  upon  which  the  check 
is  drawn  until  after  the  acceptance  of  the 
chfcck  by  the  bank.  National  Bank  of  the 
BepiibUe  v.  MiUard,  77  U.  8.  10  Wall.  168. 
19  L.  ed.  897 ;  Hatoee  v.  Blacku>eU,  107  N. 
€.  196 ;  Marriner  v.  Jehn  L,  Boper  iMtnber 
Co,  118  N.  C.  58.  This  is  the  uniform  line 
of  decisions  in  the  Federal  courts  and  our 
own,  and  it  is  sustained  by  the  overwhelming 
weight  of  authority  in  other  courts,  though 
there  are  a  few  decisions  in  other  states  to 
the  contrarv.  The  bank  is  the  agent  of  the 
drawer.  Till  acceptance  of  the  check,  it  has 
assumed  no  liability  to  the  payee.  Its  lia- 
bility, if  any,  is  to  the  drawer  whose  checks 
it  has  affreed  to  pav  if  it  has  the  drawer's 
funds  in  hand ;  and  for  breach  of  that  contract 
it  is  liable  to  the  drawer,  not  to  the  payee. 
^To  its  own  master,  it  must  stand  or  fall." 
A  check  is  simply  an  order  given  by  the  prin- 
cipal upon  his  agent,  and  it  is  always  open 
to  the  principal  to  countermand  an  order  to 
its  agent  before  it  is  executed  ;  and  there  are 
occasions,  when  it  is  important  to  prevent 
imposition,  that  the  drawer  should  have 
power  to  stop  the  payment  of  his  check  with- 
out casting  any  liability  upon  the  drawee. 
If  the  principal,  the  drawer,  die  before  a 
9i2  L.  R.  A. 


check  is  presented,  it  becomes  iuTalld,  which 
could  not  be  the  case  if  the  mere  drawing  of 
the  check  created  any  liability  in  the  drawee. 
But  the  more  important  point— since  it  ia  now 

f^resented  to  us  for  the  first  time — it  the  va- 
idity  of  the  stipulation  stamped  on  the  face 
of  the  check:    ''This  check  will  positively 
not  be  paid  to  the  Qastonia  Banking  Com- 
pany or  i  ts  agents. "    It  appears  that  the  check 
has  never  been  presented  to  the  drawee,  the 
defendant  bank,  except  by  an  agent  of  the 
Qastonia  Banking  Company.    Consequently, 
if  this  restriction  is  valid,  the  holder  cannot 
maintain  this  action  against  the  drawer  till 
the  check  has  been  presented  to  the  drawee 
by  some  other  agency,  and  payment  refused. 
In  England  the  system  of  "crossed  checks* 
has  long  been  recognized  aa  Talid«    8  Dan. 
Neg.  Inst  g  1585a;  Smiih  v.  Union  Bank,  L. 
R.  10  Q.  B.  395,  which  was  affirmed  on  ap- 
peal, and  is  reported  in  L.  R.  1  Q.  B.  Div. 
81.    By  that  system  there  ia  stamped  acrosa 
the  face  of  the  check  the  name  of  a  certain 
banker  through  whom  it  must  be  presented 
for  payment,  and  if  presented  by  anyone  else 
it  will  not  be  honored.    This  does  not  de- 
stroy its  negotiabi  1  ity  in  any  wise.    The  pres- 
ent case  does  not  go  that  far,  but  merely 
stipulates  that  the  check  will  not  be  honored 
if   presented   through  one   agency  named. 
This  cannot  be  deemed  an  unreasonable  re- 
striction of  trade.     Nor   is  it   a   boycott. 
There  is  no  evidence  of  a  conspiracy  to  injure 
the  agency  named,  but  it  is  agre«i  as  a  fact 
that  it  was  an  effort  on  the  part  of  the  drawer 
firm  to  prevent  its  transactions  and  the  na- 
ture and  extent  of  its  business  becoming 
known  to  a  rival  house  bv  its  checks  passing 
through  that  channel.     Besides,  if  it  were  a 
boycott,  the  parties  to  it  are  the  drawer  sjid 
the  payee,  who  accepted  the  check  with  that 
restriction  stamped  on  it.    And,  if  it  was  an 
illegal  transaction,  the  check  itself,  and  not 
merelv  the  stipulation  which  is  part  of  it, 
would  be  void.     E»  m4Ua  causa  non  oritur 
actio.    The  restriction  Is  a  part  of  the  dieck 
(Tiedeman,  Com.  Paper,  §§  41,  48;  BenediH 
V.   Oofoden,  49  N.  Y.  896)  ;  and,  if  it  is  In- 
valid, the  court  could  not  separate  the  good 
from  the  bad  (Saratoga  County  Bank  v.  Sing, 
44  K  T.  87).  but  it  would  all  be  bad,  and 
the  holder  could  not  recover.    In  analogy,  a 
conveyance  of  property,  real  or  personal, 
with  a  condition  not  to  alien  to  a  ceruin 
person  or  class  of  persons,  or 'for  a  certain 
time,  is  valid.     Ootoell  v.   Oohrado  Springs 
(M.  100  U.  8.  57.  95  L.   ed.   548;   Oray  v. 
Blanehard,  8  Pick.  288;  Shep.  Touch.  129, 
181 ;  Co.  Litt.  228.  In  Smith  v.  St,  Laferenes, 
1  Hayw.  (N.  C.)  175,  50  Am.  Dec.  558,  this 
court  held  that  a  note  could  be  limited  so  as 
to  be  payable  to  the  payee  only.     But  it  is 
not  necessary  to  consider  here  the  principle 
maintained  in  that  case, — that  the  drawee 
can,  by  stipulation  therein,  make  the  check 
not  assignable ;  for  this  is  not  attempted  hers, 
but  there  is  simply  a  stipulation  that  it  shall 
not  be  paid  if  presented  through  the  agency 
named.      WiUoxon  v.  Logan,  91  N.  C.  453^ 
holds  merely  that  where  a  note  is  made  nay- 
able  to  A.  B.,  without  the  addition  of  the 
words  "or  order"  or  "bearer,"  the  holder 
thereof  can  maintain  an  action  thereon,  being 
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Xhe  party  in  interest.  There  was  no  ques- 
tion raised  as  to  the  validity  of  an  express 
4Btipalation  that  the  note  coula  not  be  assigned 
mt  all,  or  would  not  be  honored  if  presented 
by  a  particular  party,  as  in  this  case;  nor 
t>y  any  party  except  one  named,  as  in  the 


case  of  the  English  "cross  checlcs.*  Thes^ 
Questions  could  not  arise,  for  there  was  in 
that  case  no  stipulation  to  either  effect.  On 
the  facts  agreed,  judgment  should  have  been 
entered  for  the  defendants. 


TENNESSEE  SUPREME  COUKT. 


Pbebe  8ATLES,  Appt,^ 

V. 

^ohn  L  COX,    Receiver   of    Johnson   City 
First  National  Bank,  et  al. 

(96  Teon.  079.) 

"Tlie  fraud  of  a  bank  in  reeelTliiif  a  note 
Ifinr  eoUeetlon  when  Insolvent  will  not  alter 


remit  "by  draft**  wfll  not  be  ImpreMed  with  a 
trust  giving  a  preferential  claim  affalnst  the 
bank*8  aawts. 

(Noyember  IS,  1806.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Court  of  Chancery  Appeals  aflSrminj?  a  de- 
cree of  the  Chancery  Court  for  WashlDgton 


the  rule  that  collections  made  under  directions  to   County  in  favor  ol  defcDdants  in  an  action 


X€jTm,—Tnut  injfroeeedM  of  roOeetlon  mcule  by  hank 

when  insoCvent. 
I.  ABoaa^ifuA  elaiiiM  of  2)anlc*«  reprewntotlMi 
fl.  Am  agaiintt  claims  of  wbaoenL 

When  the  attempt  is  made  to  enf  oroe  the  trust 
ajralnst  assets  in  poeseeslon  of  a  receiver  of  the 
bank  the  decisions  on  some  branches  of  the  ques- 
tion are  harmonious  while  upon  other  branches  di- 
rectly opposite  rules  hare  been  adopted. 

IFTiare  title  Aospoaaed  to  bofi^ 

The  rule  is  general  that  if  the  title  to  the  paper 
from  any  cause  has  passed  to  the  bank,  the  former 
owner  loses  all  ioterest  in  the  paper  as  such,  and 
In  its  proceeds,  aod  beoomessimply  a  general  cred- 
itor of  the  bank  with  oo  greater  rights  than  those 
fxwsessed  by  other  general  creditors. 

If  a  customer  of  a  tnok  deposits  a  note  for  ool- 
lection  which  is  immediately  credited  to  his  over- 
drawn account,  the  note  becomes  the  property  of 
the  bank,  so  that  in  case  of  its  insolvency  the  de- 
positor canoot  recover  the  proceeds,  although  they 
•do  not  reach  the  bank  uatil  after  the  insolvency 
«nd  in  the  meantime  lie  has  made  good  the  over- 
•draft.  jRs  Bank  of  Madison,  6  Biss.  616,  9  Nat. 
Bankr.  Beg.  184. 

If  the  bank  receiving  the  drafts  has  an  Immfr- 
•dlate  right  to  credit  them  to  the  sender  aod  does 
-eo,  by  which  act  the  sender  is  given  a  right  to  draw 
against  them,  the  fact  that  the  bank  closes  its  doors 
before  it  actually  receives  the  proceeds  will  not 
^ive  the  sender  a  right  to  the  proceeds  in  the  hands 
of  the  receiver.  Virst  Nat.  Bank  v.  Armstrong*  80 
iFed.Bep.  XSL 

Where  the  course  of  dealing  between  two  banks 
•was  that  all  checks  sent  for  colleotlon  were  cred- 
ited when  received  and  all  notes  and  drafts  when 
.paid,  but  the  amounts  of  checks  not  finally  paid 
were  charged  back  and  the  amounts  collected  were 
«ot.kept  separate  but  were  mingled  with  the  other 
funds  of  the  tMtnk,  if  a  check  was  received  in  pay- 
ment of  a  note  and  the  amount  credited,  but  the 
tank  failed  before  the  check  was  collected,  the 
»oheck  passed  into  the  hands  of  a  receiver  as  an  asset 
of  the  bank  because  in  view  of  the  course  of  dealing 
'the  collecting  bank  bad  become  the  debtor  of  the 
transmitting  bank  had  made  the  check  its  own. 
Franklin  Ck>unty  Nat.  Bank  v.  Beal,  tf  Fed.  Bep. 


But  If  the  property  in  a  note  without  purchase 
or  advance  Is  to  vest  in  an  agent  or  correspondent 
'f  er  collection,  he  roust  become  absolutely  respon- 
•aible  to  bis  principal  for  the  amount.  Dickerson 
V.  Wasoo,  47  N.  Y.  480.  7  Am.  Kep.  466;  Scott  v- 
•Ocean  Rank.  23  N.  Y.  2S0. 

r^il  L.  R.  A. 


If  a  check  Is  deposited  fCr  collection  no  title 
passes  to  the  bank  where  the  custom  of  the  bank  is 
to  treat  it  as  a  bailment  until  collected,  although 
it  Is  marked  for  deposit;  snd  if  the  bank  becomes 
insolvent  before  the  collection  Is  made  it  will  ac- 
quire no  title  to  the  proceeds.  Beal  v.  Somerville, 
50  Fed.  Bep:  647, 17  L.  B.  A.  201, 6  U.  &  App.  14. 

In  Fifth  Nat.  Bank  v.  Armstrong,  40  Fed.  Rep. 
4S.  it  is  held  tbat  If  the  paper  Is  indorsed  **FCr  col- 
lection** the  title  does  not  pass  to  the  collecting 
bank  so  as  to  out  off  the  trust,  although  it  is  under 
a  course  of  dealing  by  which  the  paper  Is  credited 
upon  receipt,  and  becomes  immediately  subject  to 
draft  and  Interest  on  dally  balances.  And  the 
transmitting  bank  will  be  the  owner  of  the  paper 
until  its  collection  or  the  credit  is  drawn  on.  The 
true  criterion  for  determining  the  question  of  title 
is  whether  or  not  the  depositor  intended  to  part 
with  the  title  and  the  receiving  bank  intended  to 
purchase  the  paper  and  assume  the  risk  of  payment 
and  give  an  absolute  credit  for  it.  Under  such 
circumstances,  if  the  paper  is  received  subject  to 
payment  so  that  it  may  ta  charged  back  if  not 
paid,  the  depositor  may  intercept  the  proceeds  be- 
fore they  have  actually  reached  the  coUecrlng 
bank.  And  that  decision  was  followed  in  First 
Nat.  Bank  v.  Armstrong,  4Z  Fed.  Bep.  198. 

Effut  of  Htmotvencfti  at  time  of  rt/otMmg  paper. 

Upon  the  question  whether  or  not  the  title  has 
passed  to  the  bank,  the  fact  that  at  the  time  of  re- 
ceiving the  paper  the  bank  was  insolvent  has  in 
some  cases  had  a  material  tiearing. 

It  has  been  held  that  If  the  checks  are  marked  for 
deposit  and  credited  immediately  in  the  pass  book 
of  the  depositor  as  cash,  the  title  will  pass  to  the 
bank,  although  it  Is  the  custom  of  the  bank  to 
charge  back  checks  not  paid  and  the  depositor  has 
never  drawn  against  checks,  but  if,  at  tiie  time  of 
the  receipt  of  the  checks,  the  bank  is  insolvent  to 
the  knowledge  of  its  oflloers,  and  the  diecks  are 
not  collected  before  the  bank  doses  its  doors,  the 
depositor  may  recover  them  from  the  receiver  be- 
cause on  account  of  the  bank's  fraud  no  title  passed 
to  it.   Somerville  v.  Beal,  40  Fed.  Rep.  790. 

If  the  bank  is  so  far  Insolvent  that  its  drafts  have 
gone  to  protest  at  the  time  it  receives  drafts  on  de- 
posit, the  contract  may  be  rescinded  and  the  drafts 
recovered  by  the  depositor,  although  they  were 
credited  to  him  as  cash.  Cragie  v.  Hadley,  90  N. 
Y.  181. 

If  at  the  time  of  receiving  the  paper  the  oolle(*i- 

iog  agent  is.  to  the  knowledge  of  its  officers,  bope> 

lessly  insolvent,  the  holder  of  the  paper  may,  aV- 

,  though  his  indorsement  was  in  blank  recover  It 
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TBNKB88EB  SUFBBSCB  COUBT. 


Not.,, 


brought  to  establish  a  preferential  claim  upoD 
assets  of  the  JohDSOD  Guy  First  National  Bank. 
JLffirtMd, 

I'lie  facts  are  stated  in  the  opinion. 

JfMra.  Kirkpatrick,  WillUbOiSt  Jk 
Bowman,  for  appellant: 

It  was  a  fraud  iD  the  bank  to  do  business  in 
a  state  of  hopeless  insolvency,  known  to  its 
officials.  This  fraud  preceded  the  attaching 
of  the  relationship  of  debtor  and  creditor,— in 
fact  brought  that  relationship  into  existence,^ 
and,  in  con^mplation  of  law,  made  the  de- 
positor a  eeHui  to  the  bank  as  trustee. 


8t.  Tjouis  A8.F.S.  Co.  ▼.  Johngton,  183  U. 
8.  566,  88  L.  ed.  688;  JBekUng  ?.  PranlOand. 
8  Lea,  67;  41^  An/iBapiK  680;  FetMeimer  t. 
Baum,  87  Fed.  Hep.  167,  2  L.  R.  A.  158;  Beat 
y.  SomertfiOe,  50  Fed.  Rep.  647,  17  L.  R  A. 
291,  5  U.  8.  App.  14;  Morse.  Banks  &  Bank- 
ing, §  68». 

The  trust  relation  established,  it  will  be 
presumed  that  the  bank  paid  out  of  its  own 
funds  and  not  those  of  the  cestui.  Of  the  fnnda 
that  came  to  the  hands  of  the  receiver  exceed- 
ing this  trust  fund,  a  recovery  will  be  per- 
mitted. 


from  ttae  possession  of  the  saboirent  to  which  It  was 
•eat  for  collection,  but  wtaiob  has  not  actually  re- 
oeived  the  proceeds.  First  NaU  Bank  v.  Strauss,  06 
Miss.  479. 

If  checln  are  received  on  deposit  when  the  bank 
is  hopelessly  Insolvent  and  within  a  few  moments 
before  it  closes  its  doors,  and  are  oulleoted  after- 
ward by  an  afrent  of  the  bank,  the  proceeds  are 
held  by  the  receiver  in  trust  for  the  depositor  be- 
cause of  the  fraud  of  the  bank  In  receiving  the  de- 
posit under  such  oiroumstancee.  •  Wucson  v*  Haw- 
kins, fiO  Fed.  Uep.  SRT. 

In  one  case  it  was  held  that  if  the  draft  is  de- 
posited for  collection  with  a  bank  with  which  the 
depositor  keeps  an  account,  and  the  value  of  It  is  im- 
mediately credited  to  hiK  account,  the  depositor 
cannot  recover  the  amount  of  the  draft  from  the 
hank^s  receiver,  although  it  was  insolvent  at  the 
time  the.  deposit  was  received  and  it  dosed  Its 
doors  before  the  *ptQgieeds  of  Uan  draft  werjd.  re- 
ceived by  it.  St.  Louis  &  &  F.  B.  Go.  v.  Jotin^ton, 
S8  Blatchf .  489, 27  Fed.  Rep.  248.  But  In  that  case 
the  court  expressly  states  that  the  question  of 
fraud  was  not  raised  by  the  pleadings. 

The  supreme  court,  however,  held  that  there  was 
enough  in  the  pleadings  to  raise  the  question  of 
fraud,  and  that  It  was  a  fraud  on  the  part  of  the 
bank  to  take  the  paper  when  insolvent,  and  that 
the  course  of  dealing  did  not  show  that  it  bad  made 
it  its  own,  and  therefore  since  the  paper  was 
not  collected  until  after  it  dosed  its  doors  the  paper 
was  a  trust  fund  In  the  hands  of  the  receiver.  St. 
Louis  &  &  F.  B.  Co.  V.  Johnston,  188  U.  &  600, 88  L. 
ed.  688w 

In  Peck  V*  First  Nat  Bank,  48  Fed..  Bep.  887, 
where  the  coUecting  agent  was  insolvent  to  the 
knowledge  of  Its  managing  officer  when  it  received 
the  paper  for  collection,  the  court  held  tbat  its 
fraud  in  taking  the  paper  without  disdortng  its 
oonditlon  prevented  its  getting  title  to  the  paper, 
and  since  the  paper  was  indorsed  for  collection  and 
the  bank  dosed  its  doors  before  the  collection  was 
actually  made,  the  subagent  was  not  permitted  to 
hold  the  proceeds  as  against  the  true  owner.  But 
the  same  result  would  have  been  reached  without 
the  intervention  of  the  fraud  doctrine,  so  tbat  the 
case  is  not  necessarily  an  authority  on  that  ques- 
tion. 

If,  when  checks  are  deposited  with  a  blank  in- 
dorsement, the  bank  is  not  thought  to  be  Irre- 
trievably insolvent,  there  is  no  such  fraud  that  the 
owner  can  impress  a  trust  on  the  general  funds  of 
the  bank  for  their  proceeds  in  preference  to  other 
creditors  of  the  bank.  Terhune  v.  Bank  of  Ber- 
gen County,  84  N.  J.  Eq.  807. 

And  it  has  been  held  that  knowledge  of  insol- 
vency on  the  part  of  the  bank  officers  is  not  suffi- 
dent  to  avoid  its  transaction  on  the  ground  of 
fraud  unless  the  directors  of  the  bank  have  such 
knowledge.  Balbacb  v.  Frdingbuysen,  15  Fed.  Bep. 
OTS,  15  Bep.  518. 

So  another  case  has  held,  that  a  bank  is  known  by 
its  offioers  to  be  insolvent  when  It  receives  from  its 
correspondent  a  draft  for  collection  does  make  the 

83  L.  R.  A. 


proceeds  a  trust  fund  reooveratile  by  the 
spondent  bank  from  its  reodver  if  the  funda 
collected  and  mingled  with  its  own  fonda  befbiw 
any  proceedings  are  instituted  to  put  it  into  Uqiil- 
datlon.  Illinois  Trust  ft  &  Bank  v.  Smith.  21 
Blatchf.  275  &  a  sub  nom.  Illlnois  Trust  *  &  Bank 
V.  First  Nat.  Bank,  15  Fed.  Bep.  858. 

The  ground  of  that  ruling  was  that  the  fund 
could  not  be  traced  into  the  hands  of  the  reoeiveiv 

1F%cr«  tttls  IMS  not  poised,  Oful  the  vaperoritMpr^ 
ceeda  an  in  hctnd»  of  reeefoer. 

When  at  the  time  the  bank  doses  its  dooia  the 
paper  Is  stiU  In  its  possession  uncollected*  tb» 
owner  may  reclaim  it  from  the  receiver. 

If  the  draft  remains  in  the  possession  of  the  bank 
at  the  time  of  its  insolvency  the  proceeds  of  it  wiU 
be  a  trust  fund  fn  the  hands  of  the  recdver  of 
bank  for  the  benefit  of  the  owner.  Jones  t. 
breth.  49  Ohio  St  lot 

Odnietiona  made  after  suspension  are  held  io 
trust  for  the  owner.  Jockusoh  v.  Towsey,  51  Tex. 
1». 

Money  collected  by  the  assignee  after  the  asrigi»> 
ment  may  be  recovered  by  the  owner  of  the  papec» 
Re  Commercial  Bank,  8  Ohio  N.  P.  im 

Collection  of  paper  deposited  with  a  bank  in- 
dorsed for  collection  after  it  has  dosed  Its  doote 
will  not  vest  the  title  to  the  paper  in  the  bank,  nor 
prevent  the  owner  from  recovering  the  proceede 
from  its  reodver.  Tyson  .y.  .Western  Nat  Bank, 
77Md.4U,S8L.B.  A.181. 

Checks  depodted  by  a  custjomer  with  his  banker 
for  collection  do  not  become  the  property  of 
«^mnkvr  unless  they  are  necessary  to  make  good 
overdraft  or  are  immediately  drawn  against, 
if  they  are  not  collected  untU  after  the  bank  d< 
its  doors :  the  depositor  is  entitled  to  the  prooeeda. 
Balbaoh  v.  Frelinghnysen,  15  Fed.  Bep.  876, 15  Beisw 
518. 

If  the  business  of  the  bank  is  stopped  before  the 
collection  Is  made,  and  the  proceeds  come  into  the 
hands  of  thebank*s  representative,  the  owner  may 
recover  them  from  him  and  they  cannot  be  applied 
to  the  uses  of  the  bank.    Re  Havens,  8  Ben.  808. 

If  bills  not  due  are  paid  in  to  a  banker  and  placed 
to  the  creditor  thecu8tomer,but  not  drawn  against 
they  may  be  recovered  from  the  assignee  in  case 
the  banker  becomes  insolvent  liefore  they  become 
due  and  are  collected.   Giles  v.  Perkica,  0  Bast  8L 

Proceeds  eapcMe  of  distinct  ident^/loatlon. 

If  the  proceeds  of  the  paper  are  in  such  form 
that  they  can  be  readily  identified  In  the  reoeiver*ls 
hands,  the  owner  may  still  reclaim  them  although 
the  paper  itself  has  been  surrendered  up  for  can- 
celation. 

The  proceeds  may  be  collected  from  the  receiver 
if  they  are  traceable  in  his  possession.  Mad  Biver 
Nat  Bank  v.  Melhom,  8  Ohio  a  a  191. 

If  the  bank  takes  from  the  debtor  a  oertilled 
check  in  lieu  of  money,  and  credits  the  account  of 
the  owner  of  the  draft  with  the  amount  but  does 
not  actually  receive  the  money  until  after  it  d< 


1885. 


Satles  t.  Cox. 


71? 


Central  Kat.  Tktnk^y,  Connecticut  Mut.  1., 
In».  Co.  104  U.  S.  54.  26  L.  ed.  698;  Knatchbull 
^.  HalUtt,  L.  R.  13  Ch.  Div.  603:  Van  Aim  v. 
American  Nat.  Bank,  52  N.  Y.  1;  Morgan  t. 
Mroeehue  (Tenn.)  MS.  (Ib75);  Continental  Nat, 
Bank  v.  WemM,  60  Tex.  480;  Boone  County 
Hat.  Bank  ▼.  Latimer,  67  Fed.  Rep.  27; 
Jiamy  T.  Fisher,  63  Fed.  Rep.  068;  Sherwood 
▼.  Central  Mich,   8av.  Bank,  108    Mich.   100. 

It  BuflSoes  to  show  that  the  estate  of  the 
tiank  was  increased  by  the  trust  fund. 

PeopU  y.  City  Bank,  06  N.  Y.  82;  McLeodY, 
Beans,  66  Wis.  401,  57  Am.  Rep.  287;  Harri- 


son ▼.  amiih,  88  Mo.  210,  58^  Am.*  Rep.  674| 
Thompson    t.    Gloucester  City  Sao,  Inst,  (K. 
J )  6  Cent.   Rep.   828;   Peak   ▼.  EUicott,  80 
Kan.  156.  46  Am.  Rep.  00;  Francis  v.  Etans. 
60  Wis.  115;  First  Nat,  Bank  y.  Hummel,  14 
Colo.  250,  8  L.  R.  A.  788;  Datenport  Plow  CV. 
y.  Lamp,  80  Iowa,  722. 
Messrs,  Faw  Jk  Cos,  for  appellee: 
The  direction  to  '*  forward  draft  to  me  for 
balance  less  your  fees"  must  mean  that  the 
First  National  Bank  was  to  forward  its  owa 
draft. 
1  Morse,  Banks  &  Banking,  8d  ed.  §  805. 


Its  doon.  the  owner  may  recover  the  proceeds 
from  the  poooeoolon  oC  the  reoel?er.  Levi  y.  Na- 
tional Bank,  5  DiU.  104. 

If  foreign  paper  is  deposited  for  oollectlOD,  and 
a  collection  receipt  taken,  and  a  New  York  draft 
received  for  the  amount,  after  which  a  credit  Is 
entered  to  the  depositor  and  the  draft  deposited  in 
« third  bank  to  the  credit  of  the  coUectinflr  agent, 
and  then  the  collecting  agent  closes  Its  doors  with 
more  than  the  amount  of  the  draft  on  deposit  with 
the  third  bank,  the  owner  of  the  paper  may  recover 
fais  demand  out  of  the  funds  in  possession  of  the 
third  bank.   Njuiae  v.  ^tterlee,  81  Iowa,  4lBiL 

If  the  fund  in  payment  ot  the  draft  is  kept  sepa- 
*ate  and  distinct  from  the  other  cash  on  the  books 
of  the  coileetinff^affent,  with  a  memorandum  in  the 
«ash  drawer  at  the  time  of  faUure  that  the  excess  of 
«ash  belongs  to  the  owner  of  the  draft,  the  re- 
ceiver cannot  hold  the  funds  as  against  the  owner 
of  the  draft  First  Nat.  Bank  v.  Armstrong,  86 
Fe±  Rep.  SO. 

If  the  proceeds  of  the  collection  are  allowed  to 
remain  on  general  deposit  with  the  subagent,  the 
owner  may  recover  them  from  his  possession.  La- 
fort  v.  CSarpenter,  91'  Hun,  78. 

Although  the  collecting  agent  has  a  right  to  min- 
gle funds  coUected  with  its  own  funds,  such  right 
terminates  when  it  has  dosed  its  doors,  and  If  at 
that  time  paper  received  for  collection  is  uncol- 
lected in  the  hands  of  its  correspondent  when  the 
eollectlon  is  made  the  proceeds  may  be  reached  by 
the  principal.  Manufacturers*  Nat.  Bank  v.  Con- 
tinental Bank,  148  Mass.  568.  S  L.  B.  A.  ew. 

The  fact  that  a  bank  which  received  a  draft  for 
•collection  and  credit,  Stod  in  turn  transmitted  it  to 
a  correspondent  to  have  the  coiiectlon  made,  cred- 
ited its  owner  with  the  proceeds  upon  being  noti- 
fied that  It  bad  been  paid,  will  not,  in  case  the  bank 
becomes  insolvent  before  receiving  such  proceeds, 
irive  its  receiver  any  right,  as  against  the  owner 
of  the  draft,  to  demand  them  from  the  subagent. 
And  the  rights  of  the  parties  are  not  changed  by 
the  fact  that^e  indorsement  was  In  blank  and  a 
usage  between  the  banks  was  that  proceeds  of  col- 
lections should  be  credited  on  account  instead  of 
tielng  immediately  remitted.  Armstrong  v.  Na^ 
tlonal  Bank,  80  Ky.  431,  OL.  B.  A.  668. 

If  when  receiving  the  draft  the  collecting  agent 
refuses  to  credit  the  amount  to  the  owner  but  for- 
wards the  draft  for  collection  and  fails  while  the 
proceeds  are  in  the  hands  of  its  subagent,  its  re- 
oelver  upon  receiving  the  fund  from  the  subagent 
will  take  it  charged  with  a  trust,  altiiough  upon 
ieaming  that  ttoedraft  was  collected  the  collecting 
agent  had  credited  the  owner  with  the  amount. 
Henderson  v.  O^Ckinnor,  106  Oai.88& 

If  the  collecting  agent  transmits  the  paper  to  a 
correspondent  with  whom  it  has  no  account,  but 
who  remits  the  proceeds  of  collections  at  stated  in- 
tervals, the  latter,  although  the  subagent  of  the 
f otmer,  may.  In  case  of  the  principal's  failure  be» 
fore  it  credits  the  proceeds  of  the  draft,  be  com- 
pelled to  turn  them  over  to  the  true  owner,  and  in 
c-ase  they  come  into  the  bands  of  the  receiver  of 


the  collecting  agent  he  may  be  compelled  to  turn 
them  over.  National  Bxch.  Bank  v.  BeaU  60  IPed. 
Bep.86B. 

If  the  proceeds  are  not  credited  by  the  interme- 
diate agent  while  it  is  a  going  concern,  the  fund 
cannot  be  held  by  its  receiver,  and  if  It  contained 
a  restrictive  indorsement  the  bank  actually  mak- 
ing the  collection  cannot  hold  the  proceeds  as  a 
credit  on  the  account  of  the  intermediate  bank. 
The  collecting  agent  cannot  termiiute  his  respon^ 
slbility  as  agent  until  he  has  fully  discharged  his 
duty  and  has  substituted  In  Its  place  his  unquall- 
fled  obligation  as  debtor.  First  Nat.  Bank  v.  Bank 
of  Monroe,  83  Fed.  Bep.  408. 

But  if,  after  the  collection  by  the  subagent,  vari- 
ous sums  are  collected  by  it  on  other  drafts,  and, 
various  sums  are  remitted  to  the  collecting  agent, 
the  owner  of  the  draft  has  no  lien  on  the  funds 
transmitted  by  the  eubagent  to  the  receiver  of  the 
collecting  agent  after  his  appointment.  Beeves  v* 
State  Bank,  8  Ohio  St,  466. 

In  Hyde  v.  First  Nat.  Bank,  7  Blss.  168,  where  the 
bank  making  the  collection  had  forwarded  the 
money  to  its  principal  before  the  latter  closed  its 
doors,  it  was  held  that  the  owner  of  the  paper  had 
no  rlghtof  action  against  the  bank  making  a  col- 
lection on  the  ground  that  there  was  no  privity  of 
contract  between  them.  But  there  is  no  discus- 
sion of  the  question  of  trust  fund,  and  In  fact  the 
court  says  that  the  money  was  passed  to  the  credit 
of  the  collecting  agent  before  its  failure,  which 
takes  the  case  out  of  the  line  of  authorities  holding 
the  trust-fund  doctrine. 

Where  a  check  is  an  absolute  assignment  of  the 
fund  called  for  by  it.  If  the  subagent  after  nmklng 
the  collection  and  mailing  its  check  for  the  amount 
closes  its  doors,  the  owner  of  the  paper  may  collect 
the  check  out  of  a  fund  upon  which  it  was  drawn* 
Farmers'  Bank  &  T.  Co.  v.  Newland,  17  Ky.  L.  Bep. 

Tbe  authority  to  credit  the  amount  of  the  col- 
lection ceases  with  the  closing  of  the  doors  of  the 
collecting  agent,  and  if  before  that  time  It  has  re- 
ceived from  the  debtor  only  a  check  the  proceeds 
of  which  are  not  realized  until  after  its  doors  are 
dosed,  the  fund  will  be  a  trust  fund  in  the  hands 
of  a  receiver.  German  American  Bank  v.  Third 
Nat.  Bank  (U.  8.  a  a  Mo.)  6  Rep.  484. 

Where  the  paper  was  sent  for  collection  under 
an  agreement  that  the  collecting  agent  should  re- 
mit on  the  Ist,  11th.  and  21st  of  each  month,  and 
there  was  no  intention  of  opening  a  deposit  ac- 
count with  the  collecting  agent,  the  relation  be- 
tween the  owner  and 'the  bank  remains  that  of 
principal  and  agent,  and  does  not  become  that  of 
debtor  and  creditor,  and  upon  the  insolvency 
of  the  collecting  bank  the  sender  may  recover  the 
proceeds  of  all  which  he  can  identify  In  the  hands 
of  the  receiver.  Ckimmerdal  Nat.  Bank  v.  Am^ 
strong,  80  Fed.  Bep.  684. 

Where  banih  has  received  no  fund* 

If  the  collection  has  been  made  simply  by  a 
transfer  of  credits  so  that  no  fund  came  into  poa» 
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It  was  equivalent  to  tm  agreement  that  the 
bank  might  use  the  money  collected  and  pay 
appellant  by  its  own  draft.  The  bank  thereby 
became  an  ordinary  contract  debtor  of  appel- 
lant, and  she  gtands  upon  no  higher  ground 
than  the  other  general  creditors  of  the  bank. 

Akin  T.  Janes,  98  Tenn.  861,  26  L.  B.  A. 
628. 

If  the  collection  is  made  and  credit  given 
before  insolvency,  the  owner  cannot  recover 
in  preference  to  other  creditors. 

1  Morse,  Banks  &  Banking,  i§  848,  p.  447; 
Akin  V.  Jone»,  98    Tenn.  865,  26  L.  B.  A. 


628;  Chmmereial  Nat.  Bank  r.  ArmHrong,  14^ 
U.  B.  68,  87  L.  ed.  867. 

The  chief  object  of  the  *'  National  Bank 
Act,"  in  its  provisions  relative  to  failing 
banks,  is  to  secure  an  equal  distribution  of 
the  assets  without  preference. 

National  Bank  Act,  p  6384-5236.  5242; 
Stephens  v.  Schuehmann,  8  Browne,  NaL  Bank 
Gas.  642;  Spokane  County  v.  Clarke  61  Fed. 
Bep.  689;  MuUnomah  County  v.  Oregon  Nat^ 
Bank,  Id.  914. 

The  decision  in  the  case  of  National  Bank 
r.  Connedicut  Mut,  L.  In$.  Co,  104  U.  8.  54, 


aemion  of  the  bank,  or  if  the  hank  used  the  paper 
or  the  moDey  realized  on  It  for  purposes  of  Its  own, 
the  rule  seems  to  he  that  there  will  be  no  fund  to 
which  the  trust  can  attach,  and  therefore  It  Is  not 
enforceable. 

It  the  collection  Is  made  by  the  ooUeotinsr  bank 
by  receiving  a  check  upon  Itself  and  oharginir  the 
amount  against  the  account  of  the  drawer  of  the 
check  and  crediting  it  upon  the  collection  account, 
after  which  New  York  exchange  is  sent  In  satis- 
faction of  the  amount,  which  cannot  be  collected 
because  of  the  failure  of  the  collecting  agent,  the 
claim  is  not  a  preferred  one  against  the  funds  In 
the  hands  of  the  receiver,  since  the  funds  cannot  be 
specifically  identified.  Anheuser-Busch  Brewing 
ASBO.  V.  Clayton,  66  Fed.  Rep.  760, 18  U.  8.  App.  286. 

If  a  draft  is  sent  for  collection  to  the  bank  In 
which  the  drawee  is  a  depositor,  and  upon  his  ac- 
ceptance of  the  draft  the  amount  is  simply  charged 
against  his  account  without  the  receipt  of  any 
money  by  the  bank,  there  will  be  no  fund  to  which 
the  trust  can  attach  in  the  hands  of  the  receiver. 
Freiberg  V.  Stoddart,  7  Kulp,  167. 

The  court  says  this  is  not  the  case  of  a  trustee 
mingling  trust  money  wtth  his  own,  and  therefore 
the  decisions  relating  to  a  charge  or  lien  on  the 
whole  fund  in  such  case  did  not  apply. 

If  the  bank  receiving  the  note  for  collection  ac- 
cepts a  check  upon  itself  in  pajrment,  and  merely 
debits  and  credits  the  amount  upon  its  books  with- 
out setting  apart  any  fund  as  the  proceeds  of  the 
check,  and  after  continuing  business  for  several 
days  closes  its  doors,  there  will  be  no  trust  funds  in 
the  hands  of  the  receiver  for  the  benefit  of  the 
owner  of  the  note.  Sherwood  v.  ICllford  State 
Bank,  94  Mich.  78. 

Where  the  holder  of  a  check  sent  it  by  mail  to  the 
bank  upon  which  it  was  drawn  and  requested  that 
bank  to  remit  by  a  certain  time  or  return  the 
check,  which  it  failed  to  do,  but  did  remit  a  day  or 
two  later  by  a  draft  which  was  not  paid,  and  in  the 
meantime  charged  the  check  to  the  depositor  as 
paid,  the  account  being  good  for  the  amount,  the 
court  says:  **It  Is  impossible  out  of  these  facts  to 
construct  an  appropriation  or  trust  which  would 
attach  to  the  general  assets  of  the  bank  afterwards 
passing  to  a  receiver,  and  requiring  their  applica- 
tion to  the  payment  of  the  check  in  preference  to 
all  other  indebtedness  of  the  bank.**  People  v. 
Merchants  ft  M.  Bank,  78  N.  Y.  2eO,  84  Am.  Bep.  58S. 

But  in  Amot  T.  Bingham,  65  Hun,  668,  under  facts 
▼ery  similar  to  the  above  except  that  the  paper 
forwarded  was  a  note  instead  of  a  check,  the  bank 
was  held  to  have  been  poonoooed  of  a  trust  fund 
which  went  into  the  hands  of  a  receiver  and  to 
which  plaintiff  was  entitled.  But  that  case  does  not 
consider  People  v.  Merchants  &  M.  Bank,  and  de- 
cides the  case  upon  the  question  whether  or  not  the 
title  to  the  paper  passed  so  the  collecting  agent 
became  the  debtor  of  the  owner  of  the  paper, 
rather  than  upon  the  question  whether  or  not 
there  was  a  fund  to  which  the  trust  could  attach, 
although  it  is  stated  that  the  transaction  between 
the  maker  of  the  note  and  the  bank,  by  which  it 
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received  his  check  upon  itself  in  payment  of  tb» 
note,  canceled  the  note,  and  charged  the  dieck  to- 
his  account,  was  in  fact  a  collection  of  ttieamoonc 
from  the  general  fund  in  its  bands  and  a  spedn* 
appropriation  of  that  amount  to  the  paymeot  oT 
the  note,  and  that  that  fund  belonged  to  tiie  owner 
of  the  note  although  mingled  with  other  nsoneya 
of  the  bank.  But  that  case  is  disproved  in  S^snk 
V.  Bingham,  68  Hun,  680,  which  was  a  claim  npoa 
the  same  fund  reached  in  the  former  case;  and  the 
court  siays  that  the  two  cases  oorlooaly  illiistnte- 
the  necessity  of  requiring  the  actual  identity  of 
some  portion  of  the  funds  which  passes  to  the  re- 
ceiver with  a  particular  trust  fund  sought  to  be 
recovered  in  the  action.  Both  claims  oouKl  not 
attach  themselves  to  the  same  fund  which  wss  no* 
large  enough  to  pay  both,  and  in  case  the  first  de> 
cision  was  correct  the  second  claimant  would  loose 
his  claim  although  equally  meritorious  with  the 
former.  But  Amot  v.  Bingham,  66  Hun,  562.  wa» 
followed  in  People  v.  Merchants*  Bank,(B  Hun,  159. 

Two  Mississippi  cases  have  made  an  ezoeptioo  to 
that  rule. 

A  bank  which  receives  the  check  of  its  otistomer 
who  has  no  funds  in  bank,  in  satisfaction  of  paper 
forwarded  to  It  for  collection,  and  immediately 
mails  its  own  draft  on  New  York  to  the  owner  of 
the  paper  to  cover  the  amount,  which  draft  is  not 
paid  because  of  the  failure  of  the  drawer,  holds  the 
customeis*  debt  on  the  overdraft  in  trust  so  Umt 
it  may  be  recovered  from  the  assets  which  pnas 
into  the  hands  of  the  receiver.  Ryan  v.  Paine.  6S 
Miss.  678. 

If  a  person  sends  paper  to  a  bank  for  collection, 
and  the  bank  accepts  a  check  by  its  customer  who 
has  overdrawn  his  account  in  payment,  and  trans- 
mits its  draft  on  New  York  for  the  proceeds,  which 
is  not  paid  because  of  its  failure,  the  owner  of  the 
paper  may  impress  the  fund  due  from  the  creditor 
on  his  overdrawn  account  with  a  trust  for  the  pay- 
ment of  his  claim.   Kinney  v.  Paine,  68  Miss.  256. 

But  a  later  case  holds  tliat  if  the  maker  of  tbe^ 
check  has  funds  on  deposit,  and*  the  check  1» 
charged  against  his  account,  and  then  the  bank 
forwards  its  draft  in  payment  of  the  proceeds, 
which  is  not  paid  because  of  the  bank^  failure,  the 
owner  of  the  paper  cannot  impress  lis  funds  with 
a  trust  for  the  payment  of  the  draft.  BllUngsler 
V.  Pollock,  89  Miss.  789. 

And  a  Tennessee  case  refuses  to  recognise  the  ex- 
ception, holding  that  If  the  bank  receiving  the  draft 
for  collection  receives  in  payment  an  overdraft 
upon  irself  and  forwards  exchange  to  the  owner 
of  the  draft,  which  is  not  collected  because  of  the 
Insolvency  of  the  collecting  agent,  the  owner 
of  the  draft  has  no  lien  on  any  fund  in  tb<^ 
hands  of  the  receiver,  although  the  overdraft 
is  subsequently  paid  to  him.  Akin  v.  Jones.  93 
Tenn.  861,  96  L.  B.  A.  688.  In  that  case  the  in- 
structions accompanying  the  paper  were  to 
remit  in  New  York  exchange,  and  the  court  held 
that  this  was  equivalent  to  an  agreement  that  the 
money  collected  might  be  used  by  the  collecting 
bank,  and  precluded  any  claim  of  trust  funds. 
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S5  L.  ed.  698.  has  do  application  to  a  case 
like  the  one  at  bar. 

PhOadelphia  Nat,  Bank  y.  Dawd,  88  Fed, 
Rep.  172.  2  L.  R  A.  480;  Spokane  Ontnty  t. 
Clark,  9Upra;  Merchanttf  A  F.  Bank  y.  Aue- 
tin,  48  Fed.  Rep.  29. 

Conetractive  trusts  are  not  trusts  at  all  in  the 
strict  and  proper  signification  of  the  term; 
but  as  courts  of  equity  grant  the  same 
relief  in  certain  classes  of  frauds  as  in  fraudu- 
lent breaches  of  trust,  the  courts  hare  concur- 
red in  denominating  the  relation  thus  created 
between  the  parties  as  a  "  con6tructi?e  trust." 


2  Pom.  Eq.  Jur.  2d  ed.  gg  1080,  1044;  1 
Perry.  Jr.  g  166. 

"In  applying  this  principle  (constructive 
trusts),  care  should  be  taken  to  distinguish 
between  actual  trusts  and  those  relations 
which  are  only  trusts  by  way  of  metaphor." 

2  Pom.  Eq.  Jur.  2d  ed.  §  1044.  and  note  2. 

The  mere  fact  that  appellant  became  a  cred- 
itor of  the  insolvent  bank  through  the  fraud 
of  its  president,  and  that  the  bank  thereby  be- 
came a  trustee  ex  malefkio,  would  give  her  no 
right  to  preference  over  other  creditors,  unlesa 
she  can  at  least  trace  and  identify  her  money 


If  a  bank  receiyiiiff  paper  for  coUeotlon  uses  it  In 
baiandoflr  its  accwunt  at  the  olearinflr  house,  tbere 
will  be  no  funds  In  Its  poodobbIod  which  the  owner 
of  the  paper  can  reach  In  the  hands  of  the  aasiffnee. 
Re  Seven  Comers  B&ok.  58  Minn.  S. 

If  the  proceeds  of  the  paper  are  appropriated  by 
the  bank  Iwfore  its  aaslininient  the  owner  cannot 
recover  them.    Re  Oommercfal  Bank,  2  Ohio  N.  P. 

im 

If  the  paper  is  indorsed  for  collection,  the  iub- 
Aflrent  acquires  no  title  to  it  prior  to  the  collection 
of  the  paper,  althouirh  it  is  credited  to  the  trans- 
mitting bank  at  the  time  of  its  receipt.  But  as  to 
proceeds  which  have  been  collected  t)ef  >3re  the  sub- 
a^rent  doses  its  doors,  and  paid  out  in  the  usual 
course  of  its  business,  the  transmittlDgr  bank  is 
merelj  a  general  creditor.  National  Butchers  ft 
D.  Bank  v.  Hubbell,  117  N.  Y.  884, 7  L.  B.  A.  862. 

Where  proeeede  have  heen  mixed  by  l)ank  wtth  Ue 

oion  funde. 

The  general  rule  where  the  bank  has  completed 
the  collection  and  mixed  the  funds  with  its  own  is 
that  the  bank  is  no  longer  a  trustee  but  idmply  a 
debtor,  and  that  the  owner  of  the  paper  cannot 
dalm  a  preference  out  of  its  assets.  Some  recent 
oases,  however,  following  the  doctrine  of  Knatch- 
buU  V.  Hallett,  L.  R.  18  Ch.  Div.  600,  hold  that  the 
court  may  separate  the  trust  fund  from  the  gen- 
eral assets  of  the  bank  although  they  reached  the 
hands  of  the  assignee  in  an  Indistinguishable  mass. 

A  bank  receiving  a  note  for  collection  and 
remittance,  upon  making  the  collection  becomes 
the  debtor  of  the  owner  of  the  paper,  and  is  not  a 
trustee.    Bowman  v.  First  Nat  Bank,  9  Wash.  614. 

If  two  banks  act  as  collecting  agents  for  each 
ather,  and  keep  a  running  account  of  the  collec- 
tions, remitting  balances  each  week,  one  is  simply 
the  debtor  of  the  other,  and  upon  its  failure  the 
other  cannot  impress  its  assets  with  a  Hen.  People 
▼.  City  Bank,  98  N.  Y.  88S. 

If  the  agreement  between  two  banks  is  tiiat  one 
shall  collect  paper  for  the  other  and  remit  daily  for 
the  proceeds  the  relation  of  debtor  and  creditor  is 
established  as  soon  as  the  paper  is  collected,  so  that 
in  case  of  a  failure  thereafter  the  funds  will  not 
pass  into  the  bands  of  a  receiver  charged  with  a 
trust.  First  Nat.  Bank  v.  Davis,  114  N.  C.  848;  Com- 
mercial ft  F.  Nat.  Bank  v.  Davis,  115  N.  a  226; 
Merchants*  Nat.  Bank  v.  Davis,  Id.  283. 

Where  the  collecting  agent  Is  to  make  collections 
and  remit  once  each  month  its  relation  to  the 
principal  is  that  of  debtor  not  of  agent,  after 
money  is  once  in  its  possession.  Re  Klngland*8 
Assignment  (Minn.)  28  Chicago  Legal  News,  14. 

When  the  collection  is  made  the  bank  immediately 
holds  the  funds  as  debtor  of  the  owner  of  the  paper. 
TInkham  y.  Heyworth,  81  Dl.  519. 

If  thelbusiness  of  the  bank  is  carried  on  for  sev- 
eral days  after  the  collection  is  made  the  proceeds 
become  so  mixed  with  the  funds  of  the  bank  that 
they  cannot  be  identified  in  the  hands  of  the  xe* 
ceiver  so  as  to  be  recoverable  from  him.  Mer- 
chants* *  F.  Bank  v.  Austin,  48  Fed.  Bep.  St 


If  the  paper  is  sent  for  collection  and  Immediate 
returns,  but  the  collecting  agent,  instead  of  obey- 
ing orders,  mingles  the  proceeds  with  its  own  fund* 
before  it  doses  its  doors,  the  fund  cannot  be  fol- 
lowed, but  the  collecting  agent  Is  merely  a  general 
debtor  of  the  owner  of  the  paper.  Philadelphia 
Nat.  Bank  v.  Dowd,  2  L.  B.  A.  480, 88  Fed.  Bep.  17&, 

A  collecting  bank  which  after  collecting  the 
money  fails  to  pay  it  over  and  is  placed  in  the 
hands  of  a  receiver  is  not  a  trustee  of  the  fund 
after  it  has  tieen  mingled  with  the  funds  of  the 
bank  so  that  it  cannot  be  placed  into  the  receiver^ 
hands.    Bank  of  Commerce  v.  Russell,  2  Dill.  216. 

If,  after  collecting  the  proceeds  of  the  paper,  the 
agent  fails  to  remit  and  becomes  insolvent  with  the 
proceeds  mingled  among  its  general  assets,  equity 
will  not  take  the  amount  out  of  the  general  fund« 
but  there  will  remain  a  simple  contract  debt  which 
must  be  collected  at  law.  Bank  of  Florence  ▼• 
United  BUtes  Sav.  ft  L.  Co.  104  Ala.  287. 

In  case  a  collecting  agent  fails  to  remit  accord- 
ing to  agreement,  and  becomes  insolvent,  the  owner 
of  the  paper  must  distinctly  trace  his  funds  into 
the  hands  of  the  receiver  in  order  to  recover  them. 
It  is  not  sufficient  for  him  to  show  that  they  went 
into  the  general  fund,  because  equity  will  not 
separate  it  from  the  other  items  making  up  that 
fund.  Re  Kingland*s  Assignment  (MIuil)  28  Chi- 
cago Legal  News,  14. 

If  bankers  employed  to  collect  and  remit  receive 
the  cash  and  notify  their  employer  that  the  money 
has  been  remitted,  but  instead  of  remitting,  place 
to  the  customers*  credit  and  go  into  liquidation, 
the  customers  are  not  entitled  to  a  priority  out  of 
the  general  assets  of  the  bank.  JZ^  parte  Dale,  L» 
B.  11  Ch.  Div.  772. 

But  that  case  was  overruled  in  KnatchbuU  v* 
Hallett,  L.  R.  18  Ch.  Div.  696. 

Taking  truet  money  out  of  genercA  fund. 
Some  of  the  cases  have  attempted  to  apply  the 
doctrine  of  KnatchbuU  v.  Hallett,  L.  B.  18  Ch.  Div. 
686,  to  funds  mixed  with  bank  funds. 

In  Thompson  v.  Gloucester  City  Sav.  Inst.  (N.  J.> 
6  Cent.  Rep.  828,  the  court  says,  in  effect:  I  can 
see  nothing  in  the  argument  respecting  the  Im- 
possibility of  keeping  the  money  separate  wheik 
collected.  The  collecting  bank  could  place  such 
money  in  an  envelope  and  preserve  its  identity. 
Nor  can  I  see  any  force  in  the  insistment  that  the 
entry  by  the  collecting  bank  upon  Its  books  of  the 
sums  collected,  changed  the  rights  or  relations  of 
the  parties.  It  woulmardly  be  safe  to  say  that  an 
agent  could  make  itself  a  debtor  simply  as  distln-^ 
guished  from  an  agent,  by  a  confusion  of  the- 
moneys  or  goods  of  his  principal,  and  by  then 
giving  the  principal  credit  for  the  value.  Any 
such  doctrine  would  inevitably  compel  the  aban- 
donment of  commercial  transactions  by  means  of 
agents.  But  no  dilBculty  arises  from  the  oonf  usion 
of  money  any  more  than  in  every  other  case  wher» 
the  rightful  owner  Is  in  pursuit  of  trust  funds. 
In  such  cases  the  owner  need  not  point  out  the 
very  goods  or  bills  or  coins:  he  does  all  the  law 
requires  of  him  if  he  shows  that  the  money  oame  to 
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«i  a  part  of  the  common  mass  in  the  receiver's 
hands. 

Philadelphia  Nat.  Bank  y.  Dowd,  88  Fed. 
Bep.  172,  2  L.  R.  A.  480 ;  Merchant  4k 
F,  Bank  t.  Avatin,  48  Fed.  Kep.  81;  Spo- 
Jkane  County  v.  Clark,  61  Fed.  Rep.  689;  Wai- 
4on  V.  Hawkins.  59  Fed.  Rep.  287;  Slater  v. 
Oriental  Mills,  18  R  L  852;  Shields  v.  Thomas, 
71  Miss.  260;  Multnomah  County  ▼.  Oregon 
Nat.  Bank,  61  Fed.  Rep.  918;  Commercial  Nat. 
Bankv.  Armstrong,  89  Fed.  Rep.  684;  Illinois 
Trust  eft  S.  Bank  ▼.  First  Nat.  Bank,  15  Fed. 


Rep.  858:  Union  Nat.  Bank  r.  GoOb,  138  SL 
127;  2  Morse,  Banks  &  Banking,  8d  ed. 
S^  589^.  590;  High,  Receivers,  8d  ed.  g  2743; 
Gluck  &  B.  Receivers,  pp.  481  eiseq.;  1  Perry. 
Tr.  §  845;  Wait,  Insolvent  Corp.  §  650;  % 
Pom.  £q.  Jar.  2d  ed.  1058;  2  Story,  £q. 
Jur.  §  1259;  P^^ers  v.  Bain,  183  U.  8.  670. 
88  L.  ed.  696;  WelhereU  v.  aBrien.  140  DL 
146;  Mutual  Aeei.  Asso.  v.  Jacobs,  141  IlL 
261, 16  L.  R  A.  516;  Lathrop  v.  Bampion,  31 
Cal.  17,  89  Am.  Dec.  141;  Z:<?«ze  v.  Boemer,  25 
Ohio  L.  J.  31.    See  YI.  U.  8.  Qen.  Dig.  pi 


tbe  bands  of  defendant  Impressed  with  a  trust  to 
tils  knowledpre.  In  every  suoh  case  tbe  bolder  must 
respond  eltber  with  the  article  taken  or  Its  value. 

Wbere  a  bank  makes  a  oolleotlon  It  holds  tbe 
money  as  trustee  for  the  owner,  and  in  tbe  making 
of  an  asslfrnment  by  tbe  hank  for  tbe  benefit  of 
creditors  tbe  trust  character  still  adheres  to  the 
funds  in  the  hands  of  tbe  assl^rnee.  Anheuser- 
Busch  BrewlDflr  Asso.  v.  Morris,  88  Neb.  81;  GrlfSn 
V.  Chase,  Id.  8S8. 

If  tbe  paper  is  forwarded  under  an  agreement  to 
collect  and  return,  bearing  an  indorsement  to  that 
eftect,  the  collecting  agentlwill  receive  the  funds  as 
trustee,  and  in  case  it  mingles  the  money  with  its 
own  and  becomes  Insolvent  tbe  trust  may  be  en- 
forced upon  the  money  which  It  turns  over  to  the 
receiver.  Continental  Nat.  Bank  y.  Weems,  69  Tex. 
489.  Tbe  court  says  it  may  be  when  the  entire  mass 
Is  once  paid  away  the  right  to  claim  a  trust  in  any 
money  or  property  is  forever  lost.  But  if  through- 
out all  the  trustee's  dealings  with  tbe  funds  so  min- 
gled together  be  keeps  on  hand  a  sufiBclent  sum  to 
oover  the  amount  of  the  trust  money,  the  trust 
should  attach  to  tbe  balance  that  is  found  to  re- 
main in  his  hands.  But  If  the  proceeds  of  the  notes 
«re  directly  applied  to  the  payment  of  the  debts  of 
the  bank  no  enforceable  trust  will  attach  to  the 
ireneral  estate  of  tbe  bank  which  oomes  into  the 
tiands  of  the  assignee. 

And  that  case  was  followed  in  Hunt  v.  Tcwnaend 
<Tez.)  86  S.  W.  8ia 

If,  after  collecting  paper,  the  bank  becomes  In- 
•solvent,  tbe  owner  of  tbe  paper  may  claim  a  trust 
against  the  funds  which  reach  the  bands  of  tbe  as- 
aignee,  although  the  identical  proceeds  of  the  paper 
never  reach  bis  hands  and  tb?  funds  coming  to  tbem 
are  less  in  amount  than  the  face  of  tbe  paper. 
First  Nat  Bank  v.  Sanford,  62  Mo.  App.  894. 

Tbe  cou rt  says:  ** We  concede  that  this  reasoning 
proceeds  on  advanced  linos  and  is  seemingly  op- 
posed to  the  weight  of  authority  in  other  states.** 

If  mortgages  are  left  for  collection  and  not  for 
oredit,  and  the  proceeds  when  received  are  not 
•credited  but  carried  in  a  fictitious  account  until  tbe 
bank  becomes  insolvent,  tbe  owner  may  recover 
them  as  a  trust  fund  if  at  no  time  after  their  re> 
■ceipt  the  cash  balance  was  less  than  the  amount  of 
the  collections.    Re  Johnson,  103  Mich.  109. 

If  the  collecting  agent  does  not  remit  the  pro- 
ceeds, which  it  has  no  right  to  credit  to  tbe  owner, 
vntii  after  it  doses  its  doors,  equity  will  impress  a 
trust  upon  its  assets  for  the  benefit  of  the  owner, 
under  tbe  rule  that  if  money  is  mingled  in  an  indis- 
tinguishable mass  tbe  wholeuhass  will  be  treated  as 
a  trust  fund.  Windstanley  v.  Second  Nat.  Bank,  18 
Ind.  App.  544. 

If  instead  of  remitting  as  directed  the  collecting 
t)ank  credits  the  proceeds  and  then  falls  having 
•cash  on  band  less  than  the  amount  of  the  collection, 
the  presumption  will  be  that  such  cash  is  the  resi- 
<lue  of  tbe  trust  money,  and  will  go  to  the  owner  of 
the  paper.  Boone  County  Bank  v.  Latimer,  07  Fed. 
Bep.  27. 

If  a  draft  left  for  collection  is  forwarded  to  and 
collected  by  a  subagent,  who  gives  credit  to  the 
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collecting  agent  and  honors  hk  draft  to  tbe  fall 
amount,  the  proceeds  of  which  are  uaed  in  the 
business  of  the  collecting  agent  either  to  pay  debts 
or  to  increase  assets,  it  goes  to  the  benefit  of  his  es- 
tate, and  tbe  assets  in  tbe  hands  of  his  receiver  will 
be  subject  to  tbe  trust.  McLeod  v.  Bvans,  66  Wis. 
401,  67  Am.  Kep.  287;  Francis  v.  Bvans.  68  Wis.  115. 

But  those  cases  were  directly  overruled  in  Nono- 
tuck  Siik  Co.  V.  Flanders,  87  Wis.  237,  where  It  was 
held  that  If  the  proceeds  of  the  collection  bad  beeo 
disposed  of  bef  oro  the  assignment  the  owner  of  the 
draft  could  not  claim  them  from  tiie  popscooton  of 
tbe  assignee. 

If  paper  is  sent  to  a  bank  for  ooUection  and  re- 
mittance, and  It  collects  the  proceeds  bat  sends  its 
own  draft  in  payment.  It  has  not  discharged  its  ob- 
ligation, and  In  case  it  fails  before  the  draft  ia  paid 
tbe  funds  may  be  reclaimed  from  poqncosioa  of  tbe 
receiver.  It  makes  no  difference  that  tbe  Ideo  tJcai 
money  did  not  pass  into  the  receiver*s  hands,  for  tn 
some  form  it  went  to  swell  the  assets  whioh  fell  ioto 
bis  hands.  People  v.  Bank  of  DansvlUe,  89  Hue, 
187. 

It  will  be  observed  that  the  above  case,  while 
compatatlvely  recent.  Is  not  a  decision  by  the  court 
of  last  resort,  and  Is  not  fully  in  harmony  with  ex- 
pressions found  in  earlier  cases  of  the  higher  oourt. 
The  court  of  appeals  has  made  the  following  appli- 
cation of  the  doctrine:  If  at  the  time  of  reoef  viog 
a  draft  for  collection  the  bank  Is  hopelessly  insol- 
vent and  closes  its  doors  before  notice  of  the  oolleo- 
tlon is  received,  the  owner  of  the  draft  may  follow 
the  fund  into  the  hands  of  Itie  subagent  as  against 
general  creditors  of  the  bank,  upon  the  principle 
that  when  money  held  by  a  person  In  a  fiduciary 
capacity  has  been  deposited  by  him  in  his  general 
account  at  a  bank,  the  person  for  whom  the  money 
is  held  can  follow  it  and  bas  a  charge  on  tbe  bal- 
ance in  the  banker's  bands,  and  if  the  trustee  mto- 
gies  tbe  deposit  with  his  own  money  and  draws  out 
soqie  of  it  on  checks  generally  and  in  the  ordinary 
manner,  the  drawer  of  the  checks  must  betaken  to 
have  drawn  out  his  own  in  preference  to  the  trust 
money.  Importers  ft  T.  Nat*  Bank  v.  Peters^  123  K. 
Y.27a. 

n.  As  OQainst  claims  of  subaifenL 

In  many  cases  the  paper  Is  forwarded  to  a  sal>- 
sgent  to  have  tbe  collection  made,  and  before  tbe 
proceeds  are  returned  to  tbe  collecting  agent  the 
latter  becomes  insolvent  and  then  arises  a  conflict 
of  interest  between  the  owner  of  the  paperand  the 
subagent,  who  claims  to  retain  the  proceeds  upon 
acoount  of  the  collecting  agent. 

WTien  tUle  in  eoOeetlina  oaonL 

If  the  title  has  been  transferred  to  the  oolleodng 
agent  tbe  owner  has  lost  his  right  to  claim  tbe  pro- 
ceeds from  the  hands  of  the  subagent. 

If  tbe  check  is  credited  to  the  owner  as  cash,  the 
title  passes  to  the  bank,  and  it  can  confer  a  good 
title  on  Its  correspondent,  which.  In  case  of  the  In- 
solvency of  the  former,  will  prevail  over  the  claim 
of  the  owner  to  the  proceeds  of  the  obeok. 
polltan  Nat.  Bank  v.  Loyd,  90  N*  Y.  6801 


Satlba  t.  Ooz. 
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1887:  27  Am.  ft  Eng.  Edc  ILaw,  pp.  252  ei 
^eq;  Catin  ▼.  Oleascm,  106  N.  Y.  256,  dted  in 
-37  Am.  A  Eog.  Enc.  Law,  267. 

Wilkest  J.,  delivered  the  opinion  of  the 
•<court: 

Complainant*!  bill  is  filed  to  have  a  debt 
•due  her  declared  a  preferential  claim,  to  be 
fMid  in  full  out  of  the  funda  in  the  hands  of 
•defendant  as  reoeiyer.  There  was  a  de- 
finurrer  to  the  bill  raising  the  question  of  the 
Ylght  of  complainant  to  any  priority  or  pref- 


erence ;  and  it  was  sustained,  and  decree  ren- 
dered in  the  court  below  fixing  the  amount 
of  complainant's  debt,  and  directing  that  i( 
share  pro  rata  in  the  funds  in  the  receiver *• 
hands,  but  denying  it  any  preference  or  pri- 
ority, and  dividing  the  costs  equally  between 
the  partly.  Complainant,  by  leave  of  the 
court,  appealed,  and  assigned  errors.  The 
cause  was  heard  by  the  court  of  chancery  ap- 
peals, and  the  facts  were  found  and  decree  of 
the  chancellor  was  aflSrmed,  and  complainant 
has  appealed  to  this  court. 


If  the  paper  is  Indorsed  In  blank,  and  the  owner 
immediately  draws  against  it,  the  title  passes  to  the 
-oolleotinfr  agent,  so  that  in  ease  it  Is  placed  with  a 
••ntwicent  for  ooUeotiOD  be  may  bold  the  prooeeds  to 
Apply  upon  general  indebtedness  of  the  oolleotlng 
aicent  to  him.   Clark  v.  Merchants*  Bank,  9  N.  Y. 


If  the  transaotlon  by  which  the  bank  receives  the 
•«beok  Is  equivalent  to  a  discount  by  a  bank  and  a 
deposit  of  the  proceeds  by  the  customer  and  a 
•eredit  for  the  amount  In  the  bank  book,  the  bank 
-owns  the  oheOk,  and  the  depositor  cannot  reach  it 
-or  its  prooeeds  In  the  bands  of  a  correspondent  of 
'the  bank.  Metropotttan  Nat  Bank  v.  Loyd,  9 
Han,10L 

If  the  owner  of  the  paper  indorses  It  In  blank  and 
4ias  a  right  to  draw  against  it  as  soon  as  it  is  depos- 
ited, the  title  passes  to  the  bank,  and  the  owner 
^sannot  recover  it  from  a  subagent  to  whom  it  was 
^eent  for  collection,  although  the  bank  fails  before 
-the  owner  cbecloi  out  the  amount  which  was  passed 
"to  his  credit.  Ayres  v.  Flarmers*  ft  Bff.  Bank,  79 
Mo.  4X1,  m  Abl  Bap.  aSs  BuUene  v.  Ooates,  79  Ma 


In  eoss  c/fvttrCetioe  IndorBsment. 

If  the  paper  Is  lestriotively  indorsed  the  sub- 
•«gent  acquires  no  title  which  he  can  assert  against 
^e  true  owner  of  the  paper. 

An  mdorsement  for  coUectton  not  being  an  ao- 
<tual  transfer  of  a  note  may  be  recalled  at  pleasure. 
1  Dan.  Neg.  Inst.  1099. 

An  indorsement  for  colleotlon  Is  subject  to  recall 
«t  pleasure.   Dougherty  v.  Bsstburn,  7i  Tex.  69. 

If  the  paper  Is  indoned  for  ooUectlop  the  sub- 
agent  cannot  withhold  it  from  the  true  owner  if 
applied  on  his  claim  against  the  oolleotlng  agent. 
•Olty  Bank  ▼.  Weiss,  67  Tex.  88U  60  Am.  Rep.  £9. 

<  If  there  Is  a  restrictive  Indorsement  on  the  paper 
^e  subagent  cannot  hold  it  as  a  eredit  on  an  ao- 
oonnt  of  the  colleoting  agent.  Blaine  v.  Bourne, 
U  B.  L 119, »  Am.  Rep.  49. 

If  the  paper  Is  mdorsed  for  collection  the  sub- 
agent cannot  retam  the  prooeeds  on  general  ao- 
eoant  against  the  collecting  agentb  Oedl  Bank  t. 
BVirmers*  Bank,  S8  Md.  US;  Oentrsl  Railroad  v.  First 
Nat.  Bank,  78  Ga.  884. 

If  the  paper  is  Indoned  fOr  collection  and  the 
•enbagent^  has  notice,  at  the  time  it  makes  the  col- 
leotion,  of  the  failure  of  the  collecting  agent,  its 
Authority  to  credit  the  prooeeds  Is  revoked*  and  It 
wlU  hold  the  prooeeds  for  the  benefit  of  the  true 
•owner.  First  Nat.  Bank  v.  First  Nat.  Bank,  78 
Ind.  E61, 40  Am.  Rep.  86L 

If  the  paper  Is  indorsed  for  collection,  and  Is 
"transmitted  to  a  subagent  for  that  purpom  under 
<«n  agreement  to  remit  at  certain  dates,  the  fact 
that  the  money  has  been  collected  and  the  proceeds 
-debited  and  credited  on  the  books  of  the  subegent, 
•and  the  intermediate  agent,and  of  the  owner  of  the 
paper,  will  not  prevent  the  owner  from  recovering 
the  proceeds  from  the  subgent,  if,  before  the  pro- 
•ceede  are  actually  turned  over,  the  intermediate 
•agent  falls,  although  before  that  time  a  letter  has 
t>een  posted  by  the  subagent  to  a  third  person  di- 
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reeling  him  to  credit  the  account  of  the  intermo- 
diate  agent  with  the  amount  of  the  prooeeds  ac- 
cording to  a  course  of  business  between  them,  if 
knowiedge  of  the  insolvency  was  received  in  time 
to  have  intercepted  such  letter.  Oommerdal  Natk 
Bank  y.  Hamilton  Nat.  Bank,  42  Fed.  Rep.  880. 

If  the  note  Is  indorsed  forcoUecdou,  and  is  trans- 
mitted by  the  colleoting  agent  to  its  correspondent, 
which  collects  It  and  credits  the  amount  to  the  ac- 
count of  the  collecting  agent,  but  does  not  notify 
it  of  the  colleotlon  before  its  doors  are  closed,  the 
prooeeds  will  belong  to  the  owner  of  the  drafts 
and  not  to  the  bank  holding  the  proceeds,  although 
its  account  with  the  collecting  agent  shows  a  bal- 
ance against  the  latter.  Be  Armstrong,  83  Fed. 
Rep.406w 

The  ground  of  the  ruling  Is  that  the  restrictive 
indorsement  prevented  the  passing  of  title. 

If  the  paper  contains  a  restrictive  Indorsement 
the  proceeds  may  be  intercepted  In  the  hands  of 
the  subagent.  First  Nat.  Bank  ▼.  Reno  County 
Bank,  8  Fed.  Rep.  2S7. 

If  there  Is  a  restrictive  Indorsement  on  the  paper* 
the  bank  actually  making  the  collection  cannot 
hold  the  prooeeds  In  satisf  action  of  a  claim  against 
the  correspondent  as  against  the  true  owner  of  the 
paper.  Bank  of  the  Metropolis  ▼•  First  Nat.  Bank« 
28  Blatchf .  56, 19  Fed.  Rep.  80B. 

If  the  bills  are  restriotlvely  indorsed,  and  are  de- 
posited by  the  ooUecdng  agent  with  his  banker  as 
security  for  past  advances,  the  owner  of  the  bills 
may  maintain  trover  against  the  holder  for  thetr 
possession  in  case  of  the  Insolvency  of  the  collecting 
agent  Treuttel  v.  Barandon,  8  Taunt.  100. 
.  In  one  case  It  was  held  that  the  owner  who  has 
Indorsed  In  blank  mayltake.ad vantage  of  a  restrict^ 
ive  indttitement  placed  upon  the  paper  by  the 
bank  In  sending  It  forward  for  collection.  FTee- 
man*s  Nat  Bank  ▼.  National  Tube  Works  Co.  ISl 
Mass.  41K.  8  L.  R.  A.  42. 

But  in  another  case  it  ws4he]d  that  if  the  paper 
Is  iodbxsed  in  blank  the  first  subagent  may  resist 
an  action  of  trover  against  it  by  the  owner  to  re- 
cover the  paper  in  case  the  collecting  agent  be- 
comes Insolvent  although  the  paper  was  indorsed 
to  It  for  ooUeotlon.  Cody  v.Clty.Nat  Bank,  66  Mloh. 
E79. 

JBful  fltf  hntmiedat  by  nibaoent  cf  true  condition  of 

title. 

The  subagent  is  not  entitledlto  retain  the  pro- 
ceeds if  it  knew  that  the  paper  did  not  belong  to 
its  oorrespondent  Bank  of  the  Metropolis  v.  New 
England  Bank,  47  U.  &  6  How.  218, 12  L.  ed.  409. 

IZitfe  lo^ere  the  ^inaarwvmifnt  is  im  bkmic 

Tbe  difference  in  opinion  as  to  whether  or  not 

past  indebtedness  Is  a  good'couslderatlon  for  the 

transfer  of  negotiable  paper  has  led  to  some  oon- 

fiictin  the  decisions  upon  this  question.    One  lino 

of  cases  holds  that  if  the  paper  Is  indorsed  In  blank 

it  may  be  retained  by  the  subagent  to  be  applied 

'  upon  the  account  of  the  one  that  transmitted  th» 

I  paper  to  it    Wood  v.  Boy  iston  Nat  Bank,  129 

'8S6. 
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The  facts  n$  found  are,  so  far  as  necessasy 
!«  be  stated,  that  complainant  Is  a  resident 
of  Connecticut,  and  sent  to  the  First  National 
Bank  of  Johnson  City  a  note  and  mortgage 
on  Qeorge  and  wife,  citizens  of  Washington 
county,  inclosed  in  a  letter  in  the  following 
words: 

I  inclose  herewith  note  and  trust  deed  and 
insurance  policy  on  loan  of  Phebe  8.  Sayles 
to  F.  M.  George  and  wife,  also  a  release  of 
the  trust  deed.  The  amount  due  on  the  note 
is  $900.00,  with  interest  to  be  added  from 
Feby.  2,  1894.     Will  you  please  notify  Mr. 


Qeorge  and  wife  that  the  papers  liaye 
sent  you  for  collection,  ana,  upon  his  pM- 
ing  to  you  the  amount  due,  deliver  to  hiiik 
the  release,  and  forward  draft  to  me  for  bal- 
ance, less  your  fee. 

Very  respectfully  yours, 

Arthur  G.  Bell. 

November  6, 1804,  Mr.  George  delivered  ta' 
the  First  National  Bank  a  check  drawn  by 
the  Magnetic  Building  &  Loan  Associatioo 
on  said  bank  for  $1,000,  which  the  president 
and  acting  cashier  received,  and  an  entry  war 
made  on  the  books  of  the  bank,  showing  u 


If  the  absolute  title  is  fflven  to  the  collectioff 
airent,  and  it  forwards  the  paper  to  a  oorrespoodent 
for  collection,  the  latter  may  retain  the  paper  for 
applioatioD  upon  general  account  for  past  Indebt- 
edness. Wyman  v.  Colorado  NaL  Bank,  6  Oolo.  80, 
10  Ajn.  Bep.  188. 

If  the  indorsement  placed  upon  paper  delivered 
to  a  bank  for  ooUection  Is  unrestricted,  its  corre- 
spondent may  retain  the  proceeds  upon  a  general 
Indebtedness  of  the  collecting  agent  to  it,  in  case 
the  latter  doses  its  doors  before  it  has  remitted 
the  proceeds.  Vickrey  v.  State  Bar.  Asso.  21  Fed. 
Bep.  775. 

In  Marine  Bank  ▼.  Fulton  County  Bank,  OD  U.  8. 
2  Wall.  252, 17  L.  ed.  78S,  in  which  the  question  of  the 
relation  of  the  subagent  to  the  collecting  agent 
simply,  and  not  the  question  of  iusolyency,  was  be- 
fore the  court.  It  is  said  that  the  relation  of  piinci- 
pal  and  agent  between  the  banks  was  changed  the 
moment  the  money  received  on  the  notes  was 
placed  in  the  general  funds  of  the  bank  and  the 
transmitting  bank  credited  on  the  books  of  the 
subagent  with  the  amount.  And  tliat  therefore 
the  relation  was  simply  that  of  debtor  and  cred- 
itor. 

And  the  same  principle  is  recognised  in  Planters* 
Bank  y.  Union  Bank,  88  U.  &  16  Wall.  483, 21 L.  ed. 
478. 

If  the  paper  contains  no  restrictive  indorsement, 
and  is  sent  to  a  subagent  for  collection,  the  latter 
may  bold  the  pcoceeds  in  satisfaction  of  a  general 
balance  due  it  from  the  collecting  agent  in  case  the 
latter  becomes  insolvent  before  the  proceeds  are 
paid  to  the  owner.  Bank  of  the  Metropolis  v.  New 
England  Bank.  48  U.  8. 1  How.  234,  U  L.  ed.  IIB. 

The  other  line  of  authorities  holds  thata  bank  to 
which  the  paper  is  sent  as  subagent  cannot  acquire 
any  better  title  to  it  than  its  correspondent  had  un- 
less it  peys  a  present  valuable  consideration  for  it. 
McBrlde  v.  Farmers*  Bank.  26  N.  T.  450,  Affirming 
McBride  v.  Farmers*  Bank,  25  Barb.  667;  Lindauer 
V.  Fourth  Nat.  Bank,  55  Barb.  75;  Dod  v.  Fourth 
Nat.  Bank,  60  Barb.  266;  Stark  v.  United  States 
Nat.  Bank,  41  Hun,  606. 

Although  the  note  is  indorsed  in  blank  the  sub- 
agent  does  not  acquire  any  title  to  it  as  against  the 
owner  for  the  purpose  of  applying  it  upon  a  gen- 
eral balance  due  it  by  the  collecting  agent.  Van 
Namee  v.  Baok  of  Troy,  5  How.  Pr.  161. 

The  mere  crediting  by  the  subagent  of  the  pro- 
ceeds to  his  correspondent  wiU  not  prevent  the 
owner  of  the  paper  from  reclaiming  the  proceeds 
from  the  hands  of  the  subagent.  Arnold  v.  Clark, 
1  Sandf .  491. 

The  subagent  cannot  hold  the  proceeds  of  the 
draft  to  apply  on  account  unles  it  has  made  ad- 
vances or  given  new  credit  to  its  correspondent  on 
the  faith  of  the  paper.  Hackett  v.  Beynolds,  114 
Pa.  828. 

If  the  subagent  has  made  no  advances  he  cannot 
retain  the  proceeds.  Jones  v.  Milliken,  41  Pa.  262; 
First  Nat.  Bank  v.  Gregg,  70  Pa.  884. 

If  the  subagent  has  cot  given  credit  on  the  faith 
of  the  draft  sent  for  collection  it  cannot  hold  the 

92  L.  R.  A. 


proceeds  oo  the  general  balances  against  ilie  ool- 
lectbig  agent  in  case  of  its  insol  venoy  as  against  tbe- 
owner  of  the  draft.    Commercial  Bank  v.  Iffarlm» 
Bank.  1  Trans.  App.  802, 8  Keyes,  887. 

In  Naserv.  First  Nat  Bank,  U6N.Y.48B.it  i» 
said  that  it  does  not  follow  from  the  dootrine  that 
the  oollectiug  agent  cannot  appoint  a  sobageDt^tluig. 
the  subagent,  unless  he  has  made  advances  on  the- 
paper  can,  as  against  the  owner,  retain  the  pro- 
ceeds of  it.  The  owner  may  revoke  the  agency  and 
seek  the  paper  or  its  proceeds  In  the  hands  of  tbe 
subagent. 

Although  the  paper  Is  indorsed  in  blank,  and  tli» 
collecting  bank  and  its  agent  have  had  prior  deal- 
ings so  that  the  ooUeotJng  bank  owes  the  agent  a. 
balance,  the  agent  cannot  retain  the  proceeds  for 
application  upon  this  balanoe-if  the  course  of  deal- 
ing does  not  show  that  the  paper  was  seat  for 
credit  on  the  account  and  no  new  credit  was  gf  vea 
on  the  faith  of  it.  Millikln  v.  Shapleigh,  88  Jlo. 
5e^  88  Am.  Deo.  171. 

Although  the  paper  Is  Indorsed  in  blank,  the  sab- 
agent  cannot  retain  it  for  application  upon  a 
claim  against  the  collecting  agent,  unless  It  baa 
given  new  credit  upon  the  faith  of  it.  Lawrence- 
V.  Stonington  Bank,  6  Conn.  690;  Miller  v.  Fkrm- 
eis*  AM.  Bank,  80  Md.  802. 

In  Sweeney  v.  Baster,  68  U.  &  1  WalL  186.  IT  L. 
ed.  681,  subagents  to  whom  paper  Indorsed  for  ooW 
lection  was,  sent  were  not  permitted  to  hold  Is  aa  a 
credit  on  account  of  their  correspondent  as  against 
the  true  owners  of  the  paper. 

Although  the  paper  is  Indorsed  in  blank,  and  ia 
collected  by  the  subagent  and  placed  to  the  ao- 
count  of  the  collecting  agent,  if  the  subagent 
makes  no  advances  and  gives  no  new  credit  on  ac- 
count of  it,  he  cannot  retain  the  proceeds  aa 
against  the  true  owner.  Wilson  v.  Smith,  44  U.  8. 
8  flow.  768, 11 L.  ed.  820. 

A  subagent  is  not  entitled  to  retain  the  proceeds 
unless  credit  was  given  to  the  correspondent  or 
balances  suffered  to  remain  in  its  hands  to  be  met 
by  negotiable  paper  transmitted  or  expected  to  ba- 
transmitted  in  the  usual  course  of  dealings  be- 
tween the  two.  Bank  of  the  Metropolis  v.  New 
England  Bank,  47  U.  &  6  How.  212. 12  L.  ed.  400. 

In  the  latter  case  the  court  apparently  limits  the 
general  language  used  in  the  same  case  upon  the 
former  appeal  as  reported  In  1  flow.  24S,  siqvra. 
which  would  seem  to  lead  to  the  opposite  resuU. 
But  since  the  doctrine  of  the  supreme  courc  as  an- 
nounced in  other  cases  is  that  a  past  consideration 
Is  good  to  support  a  transfer  of  negotiable  paper^ 
the  ground  of  the  latter  ruling  is  not  dear,  and  it 
is  also  somewhat  in  conflict  with  a  later  case,, 
which  holds  that  if  a  bank  receiving  paper  for 
ooUection  sends  it  to  its  correspondent  for  that 
purpose  and  fails,  the  one  sending  the  paper  can 
recover  from  the  receiver  whatever  is  coUeoted  by 
the  subagent  after  the  insolvency,  but  not  what 
was  collected  and  charged  by  the  subagent  In  tbe- 
aci^ount  of  the  collecting  agent  before  the  Insolv- 
ency was  declared.  Commercial  Nat.  Bank  v. 
Armstrong,  148  U.  a  56, 87  L.  ed.  807.         H.  P.  F. 
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collection  of  complainant's  debt.  It  appears 
that  the  president  of  the  bank  made  oat  an 
incomplete  certificate  of  deposit,  which  was 
found  <in^  the  bank  a  few  days  afterwards, 
"vvhen  its  doors  were  closed.  On  November 
12th.  1894,  the  bank  was  placed  in  the 
hands  of  a  national  bank  examiner  as  an  in- 
solvent concern.  Before  the  court  of  chan- 
cery appeals,  the  contention  was  that  the 
hank  was  hopelessly  insolvent  when  the  note 
"Was  received,  and  this  was  well  known  to  its 
president,  and  that  it  was  a  wrongful  act  to 
receive  the  note  for  collection  under  such  cir- 
cumstances ;  and  it  was  further  insisted  by 
complainant  that  the  bank,  from  the  time  the 
note'was  collected  until  it  went  Into  the  hands 
of  the  bank  examiner  as  receiver,  had  in  cash 
and  cash  items  largely  more  than  the  sum 
collected  on  the  note,  and  it  was  insisted, 
therefore,  that,  when  the  money  was  received 
from  George  by  the  bank,  the  latter  acted  as 
complainant's  agent,  and  became  liable  to 
her  as  a  trustee,  and  the  fund  collected  be- 
came a  trust  fund;  that,  being  insolvent 
when  the  money  was  collected,  the  bank  never 
had  any  title  to  the  funds,  because  of  the 
fraud  practiced  in  withholding  information 
of  its  condition ;  that,  having  funds  suflScient 
to  pay  the  note  and  interest  all  the  while  after 
it  was  received,  such  funds  were  presumably 
the  funds  of  complainant,  and  payments  made 
by  the  bank  on  other  accounts  were  presum- 
ably funds  derived  from  other  sources ;  and, 
finally,  that,  if  complainant's  funds  were 
wrongfully  commingled  with  the  funds  of 
the  bank,  it  was  the  duty  of  the  bank  to  sep- 
arate them,  and  not  to  devolve  that  task  upon 
the  complainant. 

We  think  the  question  involved  in  this 
case  is  fairly  presented  and  adjudicated  in 
the  case  of  Akin  v.  Janes,  98'Tenn.  858,  25 
Ii.  R.  A.  528,  where  the  general  rule  is  held 
to  be  that  an  indorsement  for  collection  vests 
no  title  to  the  paoer  in  the  bank,  etc.,  and 
it  may  berecoverea  in  ipede  before  collection 
made ;  but  if  the  bank  make  collection  before 
it  makes  an  assignment,  even  though  it  be 
in  fact  insolvent,  it  simply  becomes  an  or- 
dinary contract  debtor  oi  the  owner,  and  he 
cannot  impress  any  trust  character  upon  the 
proceeds ;  citing  1  Morse,  Banks  &  Banking, 
248.  There  may  be  special  facts  which  will 
take  the  case  out  of  the  general  rule,  and  cre- 
ate a  trust  in  the  funds  collected ;  and  the 
learned  judge  who  delivered  that  opinion 
cited  the  case  of  OoniinenUU  Hat,  Bank  v. 


Wemi,  09  Tex.  489,  and  which  is  relied  on 
in  this  case,  as  presenting  a  case  with  special 
facts,  and  he  continues :  "  But  the  rule  un- 
doubtedly is,  that  unless  there  Is  some  agree- 
ment or  course  of  dealing  whereby  the  funds 
are  to  be  held  separate  and  the  identical  pro- 
ceeds remitted,  tne  owner  of  the  drafts  stands 
upon  no  higher  ground  than  the  other  cred- 
itors of  the  bank  in  a  case  where  the  iMink 
collects  the  draft  prior  to  making  a  «:eneral 
assignment."  In  that  case  the  parties  di- 
rected the  bank  of  Columbia  to  send  them  its 
check  on  New  York  in  payment  of  the  pro- 
ceeds of  collection,  and  this  was  held  to  be 
the  determining  fact  in  the  record.  It  was 
virtually  a  direction  not  to  send  the  identical 
moneys  collected,  nor  to  hold  them  separate, 
but  was  an  agreement  that  the  bank  miglit 
use  the  money  collected,  and  pay  the  cred- 
itors by  its  own  check  on  New  York.  In  the 
present  case  the  direction  is  to  **  forward  draft 
to  me  for  balance,  less  your  fee,**  which 
clearly  implies  that  the  bank,  after  collec- 
tion, should  retain  its  charges,  and  forward 
the  balance  in  Its  own  draft  to  the  sender  of 
the  note.  The  fact  that  George  paid  his  note 
to  the  bank  in  a  check  upon  itself  can  make 
no  difference,  as  it  was  equivalent  to  a 
payment  In  money,  even  if  the  hank  had 
failed  the  same  day.  Randolph,  Com.  Paper, 
§§  1895,  1456 ;  Bmoard  v.  Walker,  92  Tenn. 
452. 

It  is  said  in  this  court  that  the  question 
was  not  raised  In  the  pleadings  whether  the 
complainant  and  bank  stood  in  the  relation 
of  principal  and  agent,  or  that  of  debtor  and 
creditor.  We  think  the  question  of  trust 
fund  is  fairly  presented  by  the  demurrer,  and 
is,  in  effect,  the  same  as  to  whether  the  bank 
must  hold  the  funds  separate  and  apart  from 
all  others,  and  remit  them  in  epeeie,  or 
whether  it  was  authorized  to  hold  the  specific 
money  collected  in  its  own  vaults,  and  re- 
mit its  own  check.  The  question  of  the  fraud 
of  the  bank  in  receiving  the  note  to  collect 
when  it  was  insolvent  cannot  alter  the  rule. 
The  contest  is  not  between  the  complainant 
and  bank  alone,  but  between  complainant  and 
the  other  creditors  of  the  bank,  all  of  whom 
probably  occupy  the  same  position  of  having 
been  misled  into  a  belief  in  the  solvency  or 
the  bank  and  its  reliability  for  its  acts. 

We  can  see  no  error  in  the  decree  of  the  chan- 
cellor, nor  of  the  court  of  chancery  appeals, 
and  they  are  affirmed^  with  costs  against  the 
complainant. 


NORTH  DAKOTA  SUPREME  COURT, 


STATE  of  North  Dakota,  ex  rel,  John  LIT- 
TLE et  al.,  Appts., 

V. 

H.  A.  LANOLIE  ei  al,  BeepU. 

*1*  Where  there  is  no  other  adequate 

^HeadDotes  by  Cobubs.  J. 


I  And  speedy  remedy  to  test  the  validity  of 
an  election  held  to  reiooate  a  county  seat,  maD- 
damus  to  compel  the  county  officers  to  hold  their 
offices  at  the  legal  county  seat  Is  the  proper  rem- 
edy to  determine  wbether  the  oounty  seat  has 
been  legally  changed. 

8*  While  the  atatatory  remedy  by  con- 
test in  the  eonrts  provided  for  by  aeo- 
tione  1404  to  1408  both  inclusive  of  the 


NOTB.— For  dedsloos  as  to  what  conetltutes  a 
majority  or  a  two-thlrdB  majority  of  yotera  at  an 
election,  see  note  to  Lawrenoe  v.  IngeraoU  (Tenn.) 

•  L.  a  A.  no. 
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As  to  a  gift  of  a  bonus  or  donation  to  secure  the 
location  of  a  county  seat  at  a  certain  place, 
Ayres  v.  Moan  (Keb.)  IB  L.  B.  A.  601,  and  fiots. 
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'Complied  Lawi  is  an  adequate  and  apeedf  remedy, 
and  for  that  reason  a  remedy  that  wonld  have 
precluded  a  resort  to  mandamui  after  the  statute 
oreatinff  the  remedy  by  ooatest  was  passed  had 
the  remedy  by  mandamus  not  been  perpetuated 
by  statute,  yet  the  remedy  by  mandamus  was  in 
fact  perpetuated  by  I  IttO,  Ck>mp.  Laws. 

8*  The  atatnte  relfttliiy  to  etoetioiis  ibir 
a  reloeatloii  of  eonntjr  floats  provided 
that  if  an  election  was  ordered  it  should  be  the 
duty  of  the  board  of  county  commissioners  in  the 
notices  for  the  next  general  election  to  notify 
the  voters  of  the  county  to  deslflrnate  upon  their 
ballots  at  such  electtoo  the  place  of  their  choice. 
The  notice  actually  giyen  was  that  an  election 
would  be  held  for  the  purpose,  amonir  others. 
^*of  votinff  upon  the  question  of  relocating  the 
oounty  seat  of  Traill  county.**  At  the  election 
1882  votes  were  cast  on  tbls  questtoo  and  the 
highest  number  of  ballots  cast  at  such  election 
was  1900.  BelA,  that  the  notice  was  sufficient  and 
that  even  if  insufficient  theeleotioo  was  not  void. 
It  appearing  that  the  votem  were  not  misled  by 

r  the  defect  m  it. 


4*  Tho  otatato  mado  It  noeowargr  that 
oomo  ono  plaeo  should  hawo  "two 
thirds  of  the  wotes  poUod**  to  work  a 
change  of  the  county  seat  to  such  place.  Held, 
that  this  meant  two  thirds  of  the  votes  polled  on 
that  particular  question  and  not  two  thirds  of 
«he  highest  number  of  votes  polled  on  some  other 
^question  at  the  same  election. 

5*  Alter  a  eonnty-seat  eleetion  has  been 

ordered  and  h^d*  and  a  sufficient  vote  is  cast 
in  favor  of  some  one  place  to  work  a  relocation 
of  the  oounty  seat,  the  question  whether  the  pe- 
tition presented  to  the  board  of  county  commis- 
sioners praying  that  such  an  election  be  held  was 
signed  by  a  sufficient  number  of  voters  is  not 
open  to  Judicial  investigation  when  the  board 
has  found  that  it  was  so  signed. 

am.) 

APPEAL  by  relators  from  an  order  of  the 
District  Court  for  Traill  Countv  in  favor  of 
respoDdents  in  a  mandamus  proceeding  to  com- 
pel defendants  to  remove  their  offices  as  county 
officers  from  Hillsboro  to  Caledonia  which  was 
alleged  to  be  the  true  county  seat  of  the  county. 
Jammed. 

The  facts  are  stated  in  the  opinion. 

Mettrs.  Cram  Jh  Hanson*  for  appellants: 

Mandamus  is  the  proper  remedy  in  the  case 
at  bar. 

Calateras  Oounty  r,  Broekway^  80  Gal.  889; 
N.  D.  Comp.  Laws,  §$  e06.  607, 1401,  6517. 

When  a  statute  is  passed  authorizlDfr  a  pro- 
ceeding which  was  not  allowed  by  general  law 
before,  and  directs  a  mode  in  which  an  act 
shall  be  done,  the  mode  pointed  out  mugt  be 
atrictly  pursued. 

Sutherland,  Stat.  Constr.  gfl  451,  454,  459; 
Latoty.  Vincent,  16  Neb.  215;  FiBaple,  Damdl, 
V.  Hamilton  County  Comrt,  8  Neb.  252. 

Whoever  relies  upon  the  Judgment  of  a 
court  of  special  Jurisdiction  must  establish  ev- 
ery fact  necessary  to  confer  Jurisdiction  upon 
the  court 

Freem.  Judgm.  %  517:  People  Y.WoodhuU 
Twp.  Bd.  14  Mich.  28;  People  y.  Wayne  Oounty 
Circuit  Ct.  Judge,  19  Mich.  296. 

A  limited  tribunal  taking  upon  it  the  exer- 
cise of  Jurisdiction  not  bdonging  to  it,  its  de- 
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cision  is   a  nullity  from  which  then  need 
not  be  an  appeal. 

Langford  v.  MonUith,  102  U.  8. 14S,  26  L. 
ed.  58;  Freem.  Judgm.  §  525. 

When  determining  the  sufficiency  of  a  peti- 
tion for  the  removal  of  a  county  seat,  the  board 
acts  in  a  Judicial  capacity  and  the  order  of  rs> 
moval  is  a  Judicial  act. 

Berriek  v.  Carpenter,  54  Iowa,  840;  Oorden 
y.  State,  Boder,  4  Ean.  489;  LawY.  Vincent, 
16  Neb.  215. 

In  relocating  a  county  seat  the  law  must  be 
followed. 

8tate,  Heee,  ▼.  Waehoe  County  Ccmre.  6  Nev. 
104;  People,  Darnell,  v.  Hamilton  Oounty 
Comn,  8  Neb.  244;  Latof  ▼.  Vincent^  euvru; 
Lotee  V.  Alexander,  15  Cal.  801;  Botol^  v.  How- 
ard, 28  Cal.  402. 

The  submission  must  be  made  according  to 
law,  and  if  uncertain  the  vote  is  Toid. 

People,  EUweorth,  v.  Ijiine,  88  Cal.  55;  Jonee 
Y.  State,  Atherby,  1  Ean.  278;  PieopU,  Weet- 
brook,  Y.  Sosborough,  14  Cal.  181;  Kenfdd  v. 
Irufin,  52  CaL  169;  MeUiUan  ▼.  Lee  County, 
3  Iowa,  811;  Cooley,  Const.  lim.  6th  ed.  §608, 
p.  758;  Slate  ▼.  Weimer,  64  Iowa,  248. 

The  countv  commissioners  are  a  body  with 
special  and  limited  Jurisdiction  and  its  record 
must  show  affirmatively  necessary  Jurisdio- 
Uonal  facts. 

State  Y,  Waehoe  County  Comn,  5  Nev.  817,  6 
Nev.  104;  Wight  Y.Warner,  1  DougL  (Mich.) 
884;  Brown  v.  New  York,  8  Hun,  685;  La 
Londe  v.  Barron  County  Supers,  80  Wis,  880; 
State,  Swift,  ▼•  Ormaby  County  Comre,  ^  Nev. 
95. 

There  were  not  two  thirds  of  all  the  votes 
polled  at  the  election  in  favor  of  Hillsboro. 

Peoj^,  Wheaton,  v.  Wiant,  48  Dl.  263. 

Those  present  and  voting  at  the  general  dec- 
tion,  not  on  any  particular  question  then  sub- 
mitted, but  on  any  question  then  to  be  voted 
upon,  constitute  the  electors  of  the  county;  a 
majority  of  the  votes  polled  at  a  general  elec- 
tion is  regarded  by  the  law  as  a  majority  of  the 
electors  <»  the  county. 

Bayard  v.  Elinge,  16  Minn.  249;  LouimlU 
d  N,B.  Co.  V.  Davidetm  County  Ct.  1  Sneed. 
687, 62  Am.  Dec.  452;  Taylor  y.  McFadden,  U 
Iowa,  262;  State,  Mann,  v.  .^iMforsim,  26  Neh 
517. 

Inferior  Jurisdictions,  not  proceeding  afr 
cording  to  the  course  of  common  law,  srs 
oonfin^  strictly  to  the  authority  conferred 
upon  them. 

Wight  Y.  Warner,  and  Brown  ▼.  New  Jerk, 
iupra;  Stone  v.  Aiiller,  62  Barb.  430. 

The  county  commissioners  could  have  no 
authority  to  notify  or  call  an  election  untfl 
they  had  found  as  a  matter  of  fact  that  a  p^ 
tition  was  before  them  signed  by  two  thirds  of 
the  qualified  voters  of  the  county. 

Fox  V.  San  Mateo  County  Super e.  490a1.668; 
Brown  ▼.  New  York,  tupra. 

There  can  be  no  election  for  the  removal  of 
a  county  seat  or  any  other  election  which  a 
municiiMility  may  hold  or  not  at  its  option,  od* 
less  the  county  commissioners  give  the  notice 
required  by  statute. 

Platter  v.  Elkhart  County  Comn.  108  lod. 
860;  PeopU  v.  Martin,  12  Cal.  409;  Ptff^ 
Weetbrook,  v.  Boeborough,  14  Cal.  181:  Coofej. 
Const  Lim.   §  608;  Frawrt  y.  Fif^roek,  4S 
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Ohio  St  885;  Ferris  t.   Bramble,  5  Ohio  8t. 
109;  Aleotiy.  Aeheeon,  49  lowa«  669. 

The  plaintiffs  in  this  action  were  neither  par- 
ties nor  privies  to  the  judgments  which  the 
defendants  have  attempted  to  set  up  as  a  bar 
to  this  action. 

State  ▼.  LiUle,  1  N.  H.  257;  Hunt  t.  Baven, 
52  N.  H.  162;  LcwnedaU  v.  Portland,  1  Or. 
2i86;  (TBrien  v.  Browning,  49  How.  Pr.  109; 
Brouer  ▼.  Browert,  1  Abb.  App.  Dec  214; 
Lip9comh  Y.  PoeUU,  88  Miss.  476,  77  Am.  Dec. 
651 ;  Geea  v.  Cecil,  19  Md.  72,  81  Am.  Dec. 
6^6;  Bigelow,  Estoppel,  5th  ed.  118-116,  142. 

A  Judgment  procured  through  fraud  of  either 
of  the  parties  or  bycoUusion  of  both,  affecting 
the  rights  of  some  third  parties,  may  be  im- 
peached by  such  parties,  even  in  a  collateral 
proceeding,  by  showing  the  fraud  or  collusion 
by  which  such  Judgment  was  obtained. 

Lipeeomb  t.  Aetdl,  88  Miss.  476,  77  Am. 
Dec.  656;  Sideneparker  ▼.  Sideneparksr,  62 
Me.  481,  88  Am.  Dec.  627;  MichaeU  v.  Poa, 
88  U.  8.  21  Wall.  426,  22  L.  ed.  626;  Freem. 
Judgm.  8d  ed.  g  836;  1  Black,  Jud^m.  5th  ed. 
$  298;  Dowu  ▼.  FuUer,  2  Met.  185.  85  Am. 
Dec.  898;  Naaon  t.  BlaiedeU,  12  Yt.  165,  86 
Am.  Dec.  881;  Atkinson  ▼.  J2^,12  Yt.  619, 
S6  Am.  Dec.  861;  EoUy.  Hamlin,  2  WatU,  64. 

Messrs,  Carmody  4^  Leslie,  for  respond- 
ents: 

Mandamus  is  not  the  proper  remedy,  the 
contest  must  be  by  appeal. 

State,  Woodruff,  ▼.  Dorteh,  41  La.  Ann.  846; 
Pinkerton  t.  Staninger,  101  Mich.  278;  Thomas 
▼.  FranUin,  42  Neb.  810;  High,  £ztr.  Legal 
Rem.  §g  49,  60. 

A  statutory  method  has  been  given  for  con- 
testing county-seat  and  other  elections. 

Comp.  Laws,  §  1494. 

Mandamus  will  not  lie  to  contest  an  election 
for  the  relocation  of  a  county-seat. 

SUUe,  Ayres,  t.  StockvoeU,  7  Ean.  98;  Scott 
y.  MeQuire,  16  Neb.  808;  StaU,  Mereer,  ▼. 
Sullivan,  78  Wis.  416;  StaU  y.  Stewart,  26 
Ohio  St.  216;  Peo^  y.  Cowr,  60  111.  100; 
Diekeif  t.  Seed,  78  ill.  261;  High,  Eztr.  Legal 
Rem.  2d  ed.  §§  10,  15;  Merrill,  Mandamus, 
gg  10,  61;  StaU  y.  Stewart,  supra;  MeMUlen 
y.  Butler,  16  Kan.  62:  State,  Cfrisell,  v.  Mar- 
law,  15  Ohio  St.  114;  State,  Wolff,  y.&ieboygan 
County  Supers,  29  Wis.  79;  Haxey  t.  Maek,  80 
Ark.  472;  State,  PoUee  Jury,  y.  'Judge  Second 
Jud,  Diet.  ex.  48  La.  Ann.  126. 

When  the  board  of  county  commi^oners 
are  empowered  by  law  with  ezdusive  author- 
ity to  receive  a  petition  for  die  removal  of  a 
county  seat  and  order  an  election  upon  the 
question  of  removal,  and  acting  within  the 
Jurisdiction  thus  conferred  they  have  received 
such  a  petition,  passed  upon  its  sufficiency, 
and  ordered  the  election,  no  objection  being 
interposed  to  their  action  until  after  such  elec- 
tion, in  which  complainants  participated,  Uie 
removal  of  the  county  offices  to  the  new  location 
will  not  be  enjoined  because  of  insufficiency  of 
the  petition  for  relocation. 

miis  v.  Karl,  7  Neb.  881;  2  High.  Inl  828; 
Bennett  v.  Hetherington,  41  Iowa,  142;  Currie 
y.  Paulson,  48  Minn.  411;  Todd  v.  Rustad,  48 
Minn.  600;  Lawrence  County  Com/rs.  y.  BaU, 
70  Ind.  474;  Baker  y.  Louisa  County  Supers. 
40  Iowa,  226;  County-Seat  of  Linn  Coun^f,  16 1 
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Kan.  600;  AUy,  Oen.  y.  Lake  County  Supers, 
88  Mich.  m^. 

The  decisions  of  the  contesting  boards  ara 
conclusive  both  as  to  the  law  and  facts. 

Batman  v.  Megowan^  1  Met.  (Ky.)  688;  ifMO- 
eum  V.  Eirtky,  18  B.  Mon.  616;  Sanders  v. 
Metea^f,  1  Tenn.  Oh.  419;  Clay  County  Comrs. 
v.  Markie,  46  Ind.  96. 

When  a  candidate  does  not  contest  the  elec- 
tion before  the  state  board  of  canvassers,  he  is 
bound  by  its  decision,  as  it  is  a  tribunal  of  last 
resort. 

Pettigrew  y.  Bdl,  84  S.  C.  104;  People  v. 
Jones,  17  Wend.  81;  1  Herman,  Estoppel  & 
Res  Judicata.  107,  428,  424,  gg  107,  866,  867; 
People,  Areularius,  v.  New  Tort,  8  Johns.  Oas. 
79;  Caruthers  v.  Harnett,  67  Tex.  127. 

The  statute  does  not  point  out  the  form  of 
the  notice  nor  the  form  of  the  ballot  which 
should  be  used,  if  it  did  it  might  be  only  di- 
rectory as  to  that  part. 

People,  Hartwiek,  y.  Atery,  102  Mich.  572; 
StaU,  Murphy,  v.  Bernier  (Minn.)  88  N.  W. 
868;  Wheat  v.  Smith,  60  Ark.  ^m.  State  y. 
Carroll,  17  R.  L  691;  Seym4mr  v.  Taeoma,  6 
Wash.  427;  AdeU  y.  Secretary  qf  State,  84  Mich. 
420.  11  L.  R.  A.  684. 

The  particular  form  and  manner  pointed  oat 
by  the  statute  for  giving  notice  is  not  essential; 
actual  notice  to  the  whole  body  of  electors  is 
sufficient,  and  the  question  in  such  cases  is 
whether  the  want  ox  the  statutory  notice  has 
resulted  in  depriving  sufficient  of  the  electors 
of  the  opportunity  to  exercise  their  franchise 
to  change  the  result  of  the  election. 

Cdm.  y.  Smith,  182  Mass.  289;  State  y.  Or- 
vis,  20  Wis.  286;  State  v.  McKinney,  25  Wis. 
416;  Di^n  v.  Smith,  10  Iowa,  212;  StaU, 
Malloy,  V.  /aidrting,  19  Neb.  497. 

In  counting  the  votes  no  attention  need  be 
paid  to  ballots  cast  which  contain  votes  on 
other  questions  but  none  on  the  county  seat;  a 
two-thirds  vote  of  the  persons  voting  on  that 
question  is  what  is  meant  by  the  statute. 

State,  Crocker,  v.  Echols,  41  Kan.  1;  Tester 
v.  Seattle,  1  Wash.  806;  Walker  v.  Oswald,  68 
Md.  146. 

The  failure  of  the  appellants  to  take  an  ^ap- 
peal leaves  the  certificate  of  election  unap- 
pealed  from  and  binding,  and  it  cannot  be  ques- 
tioned in  a  collateral  proceeding  or  in  any 
other  manner  than  by  such  appeaX 

Pinkerton  y.  Staninger,  101  Mich.  278:  State, 
Mercer,  v.  Sullivan,  88  Wis.  416;  State,  Police 
Jury,  V.  Judge  Second  Jud.  Diet,  Ct,  48  La. 
Ann.  126. 

The  relators  are  not  proper  parties  to  a 
proceeding  for  mandamus. 

It  is  not  enough  to  be  a  voter  and  taxpayer,  but 
one  must  have  a  special  interest  in  the  location 
of  the  county  seat,  independent  of  that  which 
he  holds  with  the  public  at  large,  and  the  pub- 
lic officers  must  apply  for  the  writ. 

Sanger  y.  Kennebec  County  Comrs.  26  Me. 
291;  Linden  v.  Alameda  County  Supers.  45 
Gal.  6;  Adkins  v.  Boolen,  28  Kan.  659;  Bob- 
bett  y.  i^te,  Dresher,  10  Kan.  9;  Moon  v. 
Oort,  48  Iowa,  608;  Hiffner  y.  Com.,  Kline,  28 
Pa.  106;  StaU,  Oliver,  v.  Grubb,  85  Ind.  218; 
StaU,  Ban^ford,  v.  HoUinshead,  47  N.  J.  L. 
489;  Lyon  v.  Rice,  41  Conn.  246;  Atwood  y. 
Partree,  66  Oonn.  80;  Peek  y.  Booth,  42  Conn. 
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371;  Smith  v.  Saginaw,  81  Mich.  128;  People, 
BuMell,  v.  Inepeetare  cf  State  Prieon^  4  Mich. 
187;  MitelieU  t.  Boardman,  79  Me.  469;  Weeks 
T.  Smith,  81  Me.  588;  Territory,  Qraw,  ▼. 
CoU,  8  Dak.  801. 

Corli80»  J.,  delivered  the  opinion  of  the 
court: 

The  appeal  is  from  a  final  order  in  special 
proceedings.  The  order  denied  the  relator's 
application  for  a  peremptory  writ  of  man- 
damus. The  ostensible  object  of  the  proceed- 
ing was  to  compel  the  defendants,  who  held 
various  offices  in  Traill  counts  in  this  state,  to 
remove  their  several  offices  from  Hillsboro  to 
Caledonia  which  was  at  one  time  the  county 
seat  of  that  county  and  which  is  still  the  county 
seat  thereof  unless  such  county  seat  has  been 
lawfully  relocated  at  Hillsboro.  It  is  there- 
fore evident  that  the  real  purpose  of  the  relat- 
ors, who  are  taxpayers  in  and  residents  of 
Traill  county,  is  to  settle  the  question  whether 
there  has  been  a  legal  chance  of  the  county 
seat  of  that  county  from  Caledonia  to  Hills- 
boro. It  is  first  urged  by  respondents  that 
mandamus  is  not  the  proper  remedy.  On  that 
point  we  are  clear  that  the  law  is  settled  against 
their  contention.  County  Seat  of  Linn  County, 
15  Kan.  500;  Bennetts.  Hetheritigton,  41  Iowa, 
142;  Ellis  v.  Karl,  7  Neb.  881;  State,  Ayres, 
V.  Stoekicell,  7  Kan.  98;  Todd  v.  Bustad,  48 
Minn.  560;  Calaveras  County  v.  Broekway,  80 
Cal.  825;  StaU,  Bradford,  v.  Bamilton  County 
Comrs.  85  Kan.  640;  StaU,  Ourrie,  v.  Weld,  89 
Minn.  426:  State  v.  Saxton,  11  Wis.  27;  State 
V.  Atery,  14  Wis.  122;  State,  Sears^y.  Burton, 
47  Kan.  44;  High,  Eztr.  Legal  Rem.  g  79; 
Merrill,  Mandamus,  g  125;  2  High,  In].  §  1257. 
But  it  is  urged  that  mandamus  will  not  lie  be- 
cause there  is  another  adequate  and  speedy 
remedy.  We  are  referred  to  §§  1494.  1495, 
1496.  1497,  and  1498,  Comp.  Laws,  which  pro- 
vide that  the  validity  of  a  county  election  may 
be  contested  in  the  courts  by  pursuingthe  pro- 
ceedings specified  in  these  sections.  We  agree 
with  counsel  that  this  remedy  is  both  adequate 
and  speedy.  But  the  same  act  which  created 
tbiy  new  remedy  in  terms  perpetuated  the  ex- 
isting remedy  of  mandamus  in  such  cases. 
Section  11  of  this  act  (Laws  1885,  chap.  54), 
being  §  1499,  Comp.  Laws,  provides  that  "this 
act  sball  not  be  construed  to  affect  any  of  the 
remedies  or  rights  of  action  or  proceedings 

Srovided  for  in  the  Code  of  Civil  Procedure." 
tandamus  is  one  of  such  remedies.  As  it 
could  be  employed  before  the  act  of  1885  was 
passed,  to  try  the  validity  of  a  county-seat 
election,  it  can  still  be  resorted  to  for  such  pur- 

rise  for  this  is  the  explicit  declarotion  of 
1499.  That  any  taxpayer  and  resident  could 
apply  for  the  writ  in  the  name  of  the  state  is 
not  open  to  question  in  this  state.  State,  Da- 
kota Hail  Asso.  v.  Carey,  2  N.  D.  86.  It  is 
claimed  that  Hillsboro  did  not  receive  the 
necessary  statutory  vote  to  make  it  the  count v 
seat.  Section  565,  Comp.  Laws,  under  which 
defendants  seek  to  sustain  the  validity  of  the 
election,  provides  that  if  upon  canvassing  the 
vote  so  given  it  sball  appear  that  any  one  place 
'^has  two  thirds  of  the  votes  polled"  such  place 
shall  be  the  county  seat.  It  is  undisputed  that 
Hillsboro  did  in  fact  receive  two  thirds  of 
all  the  votes  polled  on  the  specific  question  as 
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to  the  relocation  of  the  ootmty  seat;  and  H  ii 
also  uncontroverted  that  it  did  not  receive  two 
thirds  of  all  the  votes  cast  at  the  same  electioa, 
the  question  being  voted  on  at  the  general  eleo- 
tion  at  whi6h  of  course  state  and  county  ofB- 
cers  were  voted  for.    The  highest  Dumber  of 
votes  cast  for  any  one  officer  at  ibis  election 
was  1960.    Hillsboro  received  1291   votes,  or 
less  than  two  thirds  of  1960.    In  our  opiuion 
the  vote  for  Hillsboro  was  sufficient.    The  plain 
meaning  of  the  statute  is.  that  the  place  baviog 
two  thiras  of  the  votes  poUed  on  the  particular 
question  of  relocation  shall  be  the  county  seal 
There  is  nothing  in  the  statute  indicating  that 
to  work  a  change  of  the  county  seat  any  oat 
place  must  receive  the  votes  of  two  thiras  of 
all  the  voters  of  the  county.    Ample  authority 
supports  our  decision.    Armour  Bros,  Bkff.  Co. 
V.  Finney  County  Comrs,  41  Fed.  Rep.   821; 
Marion  County  Comrs,  ▼.  Winkley.  29  Kan. 
86;  Gillespie  v.  Palmer,  90  Wis.  562;  Sanferd 
V.  Prentice,  28  Wis.   858;  Slate,    Crocker,  v. 
Echols,  41  Kan.  1.    The  case  of  State,  Jfoaa, 
V.  Anderson,  26  Neb.  517,  supports  the  con- 
tention of  appellant's  counsel.    Many  author- 
ities are  cited  by  him  to  sustain  his  contention 
that,  to  work  a  relocation  of  the  county  seat 
under  g  565  to  Hillsboro,  that  place  must  have 
received  two  thirds  of  aU  the  votes  cast  at  the 
election.    But  an  examination  of  these  cases 
will  disclose  the  fact  that  the  language  of  the 
constitutional  and  statutory  provisions  there 
construed  was  radically  dinerent  from  that  of 
our  statute.    In  those  cases  there  was  no  room 
for  construction.    There  was  a  pl^in  statement 
in  the  law  that  to  carry  the  measure  before  the 
people  or  to  relocate  the  county  seat  a  majority 
of  the  electors  or  YOters  of  the  county  or  city 
or  town  must  vote  in  favor  of  it.     State  v. 
Winkdmeier,  85  Mo.  108;  People  v.  Wiant,  48 
111.  268;   PeopU  v.  Brown,  11  III.  479;  State, 
Stevenson,  v.  Babcock,  17  Neb.  188;  Bnyart  v. 
Eanoter   Twp,    Trustees,  25   Ohio    St.    618; 
Everett  v.  Smith,  22  Minn.  53;  Taylor  v.  Tayler, 
10  Minn.  107;  Bayard  v.  KUnge,  16  Minn.  249. 
When  a  majority   of  the  electors  is  spoken 
of  the  highest  numb^  of  votes  cast  at  the  elec- 
tion must  furnish  the  standard  for  determining 
whether  the  particular  measure  which  must 
have  such  a  majority  has  been  carried.    When 
1,000  votes  are  cast  at  an  election,  and  the  par- 
ticular measure  which  must  receive  the  votes 
of  a  majority  of  the  electors  has  in  its  favor 
only  400  votes,  it  is  obvious  that  it  has  not  re- 
ceived the  vote  of  the  majority  of  such  elect- 
ors, although  there   be   no  votes    whatever 
against  it.    But  our  statute  contains  no  such 
language.    It  carefully  excludes  the  idea  that 
two  thirds  of  the  electors  must  vote  for  a  place 
to  make  it  the  county  seat.    When  speakiog 
of  the  number  of  signatures  to  the  petition  re- 
quired it  in  terms  declares  that  such  petition 
sball  be  signed  by  two  thirds  of  the  qualified 
voters  of  ihe  county.    But  when  it  specifies 
the  vote  necessary  to  relocate  the  county  seat 
at  another  place  it  studiously  avoids  the  use  of 
this  explicit  language  which  is  very  appro- 
priate to  express  the   idea   that  appellanu' 
counsel  contends,  is  to  be  found  in  the  statute. 
To  our  minds  this  fact  is  very  significant.    It 
discloses  a  purpose  to  avoid  maEing  it  neces- 
sary that  there  should  be  a  two- thirds  vote  of 
the' electors  of  the  county  in  favor  of  one  plaos 
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"to  change  tbe  conntj  seat  to  such  place.  The 
language  which  is  employed  makes  it  apparent 
that  \&  two-thirds  vote  required  is  a  two- 
thirds  vote  on  the  particular  Question  of  the 
velocatioD  of  the  county  seat.  The  statute  de- 
clares that  in  the  notice  for  the  next  general 
•election  the  voters  are  to  be  notified  to  desig- 
nate upon  their  ballots  the  place  of  their  choice. 
Then  the  statute  continues:  "And  if  upon 
•canvassing  the  votes  so  given  it  shall  appear 
that  any  one  place  has  two  thirds  of  the  votes 
polled  such  place  shall  be  the  county  seat" 
'The  "votes  so  ^iven"  are  the  votes  upon  this 
fMUticular  question.  If  upon  the  canvass  of 
-anch  votes  without  any  reference  to  any  other 
▼ote  at  the  same  general  election  it  appears 
that  anv  one  place  has  two  thirds  of  the  vote 
fiolled  it  shall  be  the  county  seat.  The  "vote 
polled"  is  tbe  vote  polled  upon  that  question. 
"^ThtLi  is  the  only  matter  the  statute  is  dealing 
'With.  It  ia  utterly  unjustifiable  to  assume  that 
!>▼  these  words  the  legislature  meant  tbe 
tiighest  vote  polled  at  the  same  election  no  mat- 
ter for  what  office  or  measure.  The  statute 
<loes  not  say  **the  highest  vote  polled  at  the 
«ame  election  for  any  office  or  measure,"  and 
we  have  no  right  to  interpolate  these  words 
into  the  statute  by  construction.  The  general 
policv  of  the  American  people  is  to  test  tbe 
sufficiency  of  any  vote  by  the  vote  on  the  par- 
ticular question,  and  not  by  the  vote  on  some 
other  question.  Unless  the  language  is  free 
from  dfoubt  we  have  no  right  to  spell  out  of 
the  statute  by  a  far-fetched  inferenoe  a  purpose 
to  depart  from  this  general  policy.  It  is  to  be 
observed  that  whenever  the  lawmaking  power 
of  a  state  has  desired  to  make  the  highest  vote 
mX  the  same  election  the  standard  it  has  said  so 
in  unambiguous .  terms,  as  by  requiring  that 
there  shall  be  a  majority  or  two-thirds  or  three- 
ilfths  vote  as  the  case  may  be  of  all  tbe  voters 
or  electors  of  a  city,  town,  or  county,  or  by 
^uin^equallv  explicit  language. 

It  18  next  insisted  that  the  election  was  void 
for  the  reason  that  the  notice  of  election  was 
sot  strictly  in  conformity  with  the  statute. 
The  statute  declares  that  if  the  board  orders 
MB  election  it  shall  be  its  duty  to  notifv  the 
TOters  in  the  ^neral  election  notices  to  desig- 
iiate  upon  their  ballots  at  the  election  tbe  place 
of  their  choice.  Oomp.  Laws,  g  606.  The 
portion  of  the  notice  actually  given  reads  as 
follows:  "also  to  vote  upon  the  question  of  re- 
locating the  county  seat  of  Traill  county." 
This  notice  was  a  substantial  compliance  with 
the  statute.  It  distinctly  informed  the  voters 
that  that  question  was  to  be  voted  upon  and  a 
feference  to  the  law  would  disclose  the  fact  that 
«ach  voter  mighty  and  must  to  make  bis  ballot 
count,  designate  on  it  the  place  he  desired  to 
vote  for  as  county  seat  This  was  done  by  all 
who  voted  on  the  question,  and  it  appears  that 
*while  the  highest  number  of  votes  cast  for  any 
one  office  was  1960  there  were  l^i  votes  cast 
for  dilPereot  places  for  county  seat  It  does 
not  admit  of  doubt  that  the  voters  of  Traill 
oounty  were  fully  apprised  by  the  notice  actu- 
Mj  given  of  tbe  question  to  be  voted  upon  and 
liow  they  should  vote  upon  it.  We  recogni2se 
the  greater  importauce  of  a  strict  compliance 
*with  the  provisions  of  law  as  to  notice  where 
-a  special  matter  is  to  be  voted  upon  at  a 
^neral  election,  or  some  officer  is  to  be  voted 
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for  to  fill  a  vacancv  when  but  for  sHch  vacancy 
there  would  have  been  no  vote  for  a  candidate 
for  such  office  at  the  eeneral  election,  or  when 
a  special  election  is  held  as  to  the  time  and  place 
of  holding  which  the  laws  of  the  state  furnish 
no  notice,— than  where  there  is  an  election  of 
officers  at  a  general  election  whose  terms  of 
office  expire  under  the  law  so  that  the  public 
have  notice  of  such  election  from  the  statutes 
of  tbe  state  without  further  notice.  See  Adsit 
V.  Secretary  of  State,  84  Mich.  420, 11  L.  R  A. 
684.  The  rule  is  that  if  no  notice  of  a  special 
election  or  that  a  special  matter  will  be  voted 
for  at  a  general  election  is  given,  and  there  is 
an  inference  from  the  vote  cast  that  the  failure 
to  give  the  required  notice  has  so  operated  to 
the  prejudice  of  the  voters  that  it  cannot  be 
said  that  there  has  been  a  fair  election  held  with 
respect  to  the  special  matter,  then  the  election 
to  that  extent  is  void.  But,  as  we  observed 
before,  it  is  conclusively  shown  by  the  vote  on 
the  question  of  relocating  the  county  seat  in 
the  light  of  the  vote  cast  at  the  same  time  for 
county  and  state  officers,  that  no  possible  in- 
Juij  to  the  voters  resulted  from  the  failure 
strictly  to  comply  with  the  requirements  of  the 
law.  As  sustaining  our  ruling  that  the  defect 
in  the  notice  did  not  affect  the  validity  of  the 
election,  see:  Wheat  ▼.  Smith,  60  Ark.  266; 
StaU  V.  CarroU,  17  R  I.  691:  Seymour  v.  To- 
coma,  6  Wash.  427;  BUie  v.  Karl,  7  Neb.  881; 
State,  MaUoy,  v.  Skirving,  19  Neb.  497;  VMoh 
V.  Smith,  10  Iowa,  212;  Adeit  v.  Secretary  of 
State,  84  Mich.  420,  11  L.  R.  A.  684;  StaU, 
Berffe,'Y,  Laneing,  46  Neb.  614. 

We  also  think  that  there  was  such  a  substan- 
tial compliance  with  the  statute  as  to  the  notice 
to  be  given  that  we  would  hold  the  election 
valid  although  it  appeared  that  there  was  a 
much  lighter  vote  on  the  question  of  relocating 
the  county  seat  than  for  candidates  for  office 
voted  for  at  the  .same  election.  The  only  other 
attack  on  the  election  proceedings  made  by  the 
appellants  relates  to  the  number  of  signatures 
to  the  petition  presented  to  the  board  of  county 
commissioners  requesting  that  the  question  of 
relocating  the  county  seat  be  submitted  to  the 
voters  of  tbe  county.  The  statute  in  terms  re- 
quires that  the  petition  be  signed  by  two  thirds 
of  tbe  qualified  voters  of  the  count^.  The  pe- 
tition presented  to  the  board  had  upon  it  864 
names.  There  is  no  finding  of  the  court  that 
these  did  not  constitute  two  thirds  of  the  voters 
of  the  county;  nor,  on  the  other  hand,  is  there 
any  finding  that  they  did.  There  is  a  finding 
that  the  board  found  "that  said  petition  was* 
signed  by  the  necessary  number  of  voters  and 
electors  of  said  Traill  county. "  The  records  of 
the  proceedings  of  the  board  do  not  disclose  tha 
fact  that  such  a  finding  was  made  in  terms  by 
the  board;  but  it  is  obvious  that  the  board  must 
be  held  to  have  reached  such  a  conclusion  from 
the  mere  fact  that  they  ordered  the  election. 
See  Latorenee  County  Oomn,  v.  Ball,  70  Ind. 
469.  We  do  not  think  that  after  an  election  baa 
been  held  and  a  sufficient  vote  has  been  cast  in 
favor  of  a  place  to  work  a  chanse  of  the  county 
seat  to  such  place,  the  question  whether  the 
petition  had  upon  it. the  requisite  number  of 
names  is  open  to  Judicial  investigation.  Whila 
a  sufficient  petition  is  undoubtedly  necessary 
yet  the  question  lies  deeper  than  that.  What 
body  is  to  settle  this  matter  finally  f   This  is  \hm 
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pregnant  inquiry.  When  we  consider  the 
nature  of  the  question  to  be  passed  upon,  tlie 
peculiar  facilities  that  county  commissioners 
living  in  close  contact  with  the  people  have  for 
reaching  a  correct  result,  the  enormous  expense 
involved  in  a  trial  of  that  question  in  court,  we 
are  impelled  to  the  conclusion  that  the  decision 
of  the  board  ia  final  at  least  after  an  election  ia 
had  which  demonstrates  that  the  requisite 
number  of  voters  were  in  favor  of  a  change.  In 
the  case  before  us  it  appears  that  the  voters  of 
Traill  county  were  almost  unanimous  in  their 
desire  for  a  change.  Caledonia  receiving  only 
218  votes  out  of  1882  votes  cast  on  that  issue. 
The  board  is  to  receive  the  petition,  to  pass 
upon  its  sufflciencj;  and  is  to  order  the  election 
if  satisfied  that  it  is  sufBcient.  Here  is  a  clear 
submission  of  this  question  of  fact  to  the  board 
for  adjudication.  The  statute  contemplates 
that  the  board  it  to  settle  it  one  way  or  the 
other.  No  other  bodv  is  given  Jurisdiction 
over  the  matter.  It  is  left  to  the  Judgment  of 
the  board  to  the  end  that  the  taxpayers  shall  not 
be  burdened  with  the  expense  of  an  election 
unless  there  is  a  strong  sentiment  in  favor  of  a 
change;  and  also  to  the  end  that  when  there  is 
a  sufflcieotly  widespread  desire  for  a  relocation 
to  justify  .the  expectation  that  the  vote  on  the 
subject  will  accomplish  something  and  not 
prove  futile,  the  citizens  of  the  county  may  en- 
joy the  right  to  vote  on  this  issue,  we  think 
such  a  question  may  be  safely  left  to  the  final  de- 
cision of  the  county  commissioners  of  a  county. 
They  are  elected  for  a  short  term.  They  stand 
close  to  the  people  and  under  such  circumstan- 
ces an  abuse  of  the  power  is  not  to  be  expected. 
If  the  power  is  abused  the  attempt  of  the  board 
will  prove  abortive  if  the  voters  do  not  desire 
a  change.  The  only  consequences  of  their 
wrongful  action  will  be  the  expense  of  the 
election  so  far  as  it  relates  to  the  special  matter, 
which  will  be  trifling  in  view  of  the  fact  that 
the  question  is  to  be  voted  oii  at  the  general 
election,  and  in  addition  the  increased  excite- 
ment of  the  election  owing  to  the  additional 
issue  before  the  voters  for  settlement.  These 
consequences  are  trival  as  compared  with  the 
evils  flowing  from  the  doctrine  that  the  ques- 
tion whether  two  thirds  of  the  voters  signed 
the  petition  is  open  to  investigation  after  two 
thirds  of  the  voters  have  declared  in  favor  of  a 
change  of  the  county  seat  to  anotihei' place  and 
•o  open  to  i  n vestigatlon  for  all  time.  It  is  to  be 
kept  in  mind  that  if  this  matter  can  be  inquired 
into  in  the  courts,  the  issue  of  fact  is  not  set- 
tled by  a  reference  to  the  poll  list,  as  the  ques- 
tion is  not  with  respect  to  the  number  of  voters 
at  the  time  of  any  election  but  at  the  time  the 
petition  is  presented.  Where  two  thirds  of  the 
electors  must  vote  for  a  measure  it  is  obvious 
thst  the  votes  cast  at  the  election  will  be  con- 
trolling as  to  the  number  of  electors.  But  the 
number  of  votes  cast  at  any  election  is  not  and 
cannot  be  absolutely  controlling  as  to  the  num- 
ber of  votes  at  another  time.  This  may  be  pri- 
ma facie  evidence  as  to  the  number  of  qualified 
voters  at  a  given  time,  but  the  investigation 
may  and  will  probe  deeper.  It  will  always 
relate  first  to  the  question  of  the  exact  number 
of  qualified  voters  in  the  counfy,  and  this  in- 
volvts  inquiries  into  the  original  citizenship, 
residence,  naturalization,  and  age  of  each  and 
every  voter   In  the  county,  and  second,  to 
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the  same  inquiry  with  respect  to  tlie 
whose*  names  >  are-upon  the  petitian  ^nd*tli» 
additional  fact  whether  the  signaturea  are  gen- 
uine.   An  exhaustive  trial  of  theseoomplicnted 
facts  in  court  would,  in  a  single  inatanoe^  in- 
volve the  expenditure  of  thousands  of  dollara, 
and  would  occupy  the  attention  of  the  ooiirtn> 
for  months.    The  expense  would  be  enon]ioaa> 
as  compared  with  the  slight  additional  expense 
to  the  county  from  ordering  an  election  oti  the- 
question  of  relocating  the  county  seat,  and  it 
would  have  to  be  borne  by  the  innocent  poblic 
officers  who  in  changing  their  place  of  holdinc* 
their  public  offices  would  be  acting  in  obedT 
ence  to  the  will  of  the  people  as  expressed  at 
an  election  on  the.  subject  apparently  reg^ular 
and  legal  in  all  respects.    Is  it  possible  that 
years  after  an  election  is  had  at  which   the- 
people  have  spoken  as  decisively  in  favor  of  a. 
change  as  in  the  case  at  bar,  the  whole  subject 
is  open  to  review  in  the  courts,  and  that  the- 
question  where  the  legal  county  seat  is  located 
may  after  such  a  lapse  of  time  be  made  to  tuim 
on  the  issue  of  fact  whether  a  certain  peraon* 
was  twenty- one  years  of  age  at  the  time  thi^ 
petition  was  signed;  or  whether  at  that  time 
be  had  re8ided.long  enough  in  a  certain  pie- 
cinct,  or  in  the  county,  or  in  the  state,  to  make- 
him  a  legal  voter;  or  whether  at  that  time  lie 
was  a  citizen.    If  so  then  the  ooun^  seat  of  n. 
county  may  be  adjudged  to  be  in  another  place 
than  that  at  which  the  people  by  a  decisive  vot» 
have  located  it,  years  after  such  location,  by 
proving  that  a  single  person  was  only  twen^ 
years  and  800  days  old  when  the  petition  wa» 
presented  to  the  board,  or  that  he  had  lived  in 
the  county  only  five  months  and  twenty-fivw 
days,  or  in  the  state  eleven  months  and  twenty- 
five  days,  at  the  time  of  the  presentation  of  the 
petition  to  the  county  commissioners  for  action 
thereon.    It  is  evident,  too,  that  after  the  lapse 
of  even  a  short  period  of  time  it  will  often  be- 
come impossible  to  show  that  the  petition  wan 
signed    by  a  sufficient  number  of  voters  al- 
though such  was  the  fact.    Suppose  the  peti- 
tion in  the  case  before  us  had  bieen  Just  suffi- 
cient on  the  theory  that  eveiy  signature  waa 
that  of  a  voter,  and  suppose  that  on  being  ap- 
prised of  the  fact  there  was  doubt  as  to  tM  age 
of  one  of  the  signers  of  the  petition,  the  boaio 
bad  investigateathe  fact  and  had  become  satis- 
fied that  he  was  twenty-one  years  of  age,  how 
intolerable  wotrid  be  the  doctrine  that  notwith- 
standing such  investigation  and  decision  by  the 
board  such  question  of  fact  could  be  re-exam- 
ined at  any  time  with  the  result  of  overthrow- 
ing years  afterward  the  clearly  expressed  will 
of  the  voters.    We  muat  assume  in  cases  of 
this  kind,  as  in  all  other  cases,  that  the  board 
has  done  its  duty  and  has  made  a  proper  in- 
vestigation.   In  our  J  udgment  their  ctmdualon 
as  to  the  fact  whether  we  petition  has  a  suffi- 
cient number  of  names  of  voters  upon  it  Is  final 
after  the  election  has  taken  place.    Able  court* 
have  taken  the  same  view  of  the  law.     Ovrrir 
V.  FtiuUan,  48Mhin.  411;  l^ii  v.  KaH,  7  Neb. 
881;  Bennett  v.  Hetheringion,  41  Iowa,  142;. 
Baker  v.  Louisa  County  aupen,  40  Iowa,  226; 
2  High,  Inj.  §§  1257  and  1258.    In  Ourrie  v. 
PauUon^  judge  Mitchell,  speaking   for  the 
court,  places  the  doctrine  we  enunciated  In 
this  case  upon  a  solid  foundation.    The  qnea- 
tion  before  the  court  in  that  case  was  whethsv 
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ibere  was  a  anffldent  number  of  rigDatnres  of 
"▼oters  upoD  the  ptthion.  <  The  court  held  that 
in  a  coDtest  of  the  Talldity  of  a  county-Beat 
«]ecUoo  under  the  atatute,  this  question  was 
not   open  to   investigation.    In   his  opinion 
JTadge  Mltdiell  says:  "In  the  Yery  nature  of 
thinga,  the  determination  of  the  board  on  this 
matter  must  be  final  and  conclusive.    It  was 
certainly  not  contemplated,  and  contestants  do 
not  claim,  that  the  court  upon  contest  could 
proceed  on  new  evidence  to  try  de  now  the 
QueflUon  as  to  the  genuineness  of  si^patures,  or 
the  qualification  of  the  signers;  for  if  so  the 
election  might  be  held  void  although  the 
Goanty  commissioners  decided  rightly  upon 
tbe  evidence  before  them.    If  the  court  is  to 
review  the  determination  of  the  commissioners 
at  all.  it  must  be  by  attempting  to  put  itself  in 
their  place,  and  consider  how  they  ought  to 
hare  decided  upon  the  evidence  which  thev 
had  before  them.    But  the  Jaw  makes  no  provi- 
afon  for  preserving  this  evideoce,  or  making  up 
any  record  of  it.    If,  as  will  often  be  the  case, 
the  evidence  is  oral,  there  is  no  possible  way 
of  ascertaining  what  tbe  evidence  before  the 
board  was.    This  diflQcuUy  is  illustrated  by  tbe 
present  case,  in  which  the  trial  Judge  assumes 
to  find  what  certain  witnesses  sworn  to  before 
the  board.    There  are  manifest  reasons  wby 
the  determination  of  the  board  of  commis- 
sioners as  to  these  facts  should  be  final.    It  is 
the  vote  of  the  electors  at  the  election  and  not 
the  signatures  to  the  petition,  which  determines 
the  location  of  the  county  seat.    The  main,  if 
not  sole,  purpose  of  requiring  the  petition  in  fa- 
vor of  the  chanee  before  ordering  an  election  is 
to  save  tbe  public  from  the  expense,  loss  of  time, 
and  the  eidtement  inddent  to  such  an  election, 
unless  there  is  a  reasonable  probability  that  the 
required  majurlty  of  electors  will  vote  for  the 
change.    To  go  badtt!  to  tbe  action  of  the 
county  board,  and  itlMaiiu  tbeir  determination 
as  to  these  facts,  af teif %e  election  is  past,  and 
the  change  carried  b^bjhe  popular  vote,  would 
certainly  subserve  naSood  purpose." 

In  EinumdtY.  Herb^ndmm,  2  N.  D.  370,  14 
L.  R.  A.  725,  the  validity  of  this  same  county- 
seat  election  was  involved.  But  this  question 
arose  on  demurrer.  The  plaintiffs  in  that  case 
alleged,  and  tbe  allegation  was  admitted  by 
defendants'  demurrer,  that  Hillsboro  did  not 
receive  two  thirds  of  the  votes  cast  for  county 
seat,  but  did  receive  a  suifident  vote  to  make 
it  tbe  county  seat  under  chapter  66  of  the  Laws 
of  1880.  The  only  question  discussed  in  that 
case  was  whether  that  statute  was  valid.  The 
trial  court  held  it  was  and  sustained  the  de- 
murrer. We  came  to  the  contrarv  conclusion 
and  reversed  thejudgmentof  the  district  court. 
But  it  appears  that  the  defendants  admitted 
the  fact  that  Hillsboro  had  not  received  two 
thirds  of  the  votes  cast  merely  for  the  purpose 
of  settling  the  constitutionality  of  the  act  of 
1890.  Alter  the  case  had  ffone  back  to  the  dis- 
trict court  an  answer  was  interposed  and  this 
fact  was  put  in  issue  by  sudi  answer.  A  ques- 
tion of  fact  is  not  settled  by  a  tentative  admis- 
sion of  it  for  a  special  purpose.  It  is  only 
when  Judgment  is  entered  upon  the  basis  of 
such  a  fsct  that  it  is  no  longer  open  to  contro- 
versy. Had  there  been  Judgment  entered  in 
that  case  by  the  district  court  in  favor  of  the 
plsintiffs  on  tbe  demurrer  the  matter  would  be 
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re$  Judicata,  No  such  Judgment  was  rendered. 
On  the  contrary  a  Judgment  in  -favor  of  the 
defendants  was  subsequently  ente^red  and  thia 
Judgment  appears  from  the  record  in  this  case 
to  have  been  founded  on  the  findine  by  tbe 
court  that  Hillsboro  had  in  fact  reodved  the 
necessary  two-thirds  vote.  But  even  if  it  had 
not  been  founded  upon  such  fact,  but  on  a 
wrong  theory  of  the  law,  it  would  be  conclu- 
sive between  the  parties  to  such  action  on  Uie 
issue  whether  Hillsboro  was  the  legal  county 
seat  until  reversed  or  set  aside.  It  is  possible 
we  might  legally  rest  our  dedsion  in  this  case 
on  the  conclusive  force  of  the  Judgment  in  the 
case  referred  to,  as  there  is  much  force  in  the 
contention  that  there  is  privity  between  the 
parties  to  that  action  and  the  parties  to  this 
proceeding,  particularly  in  view  of  the  fact  that 
only  public  interests  were  then  litisated  and 
the  same  public  interest  is  herein  Involved. 
But  we  prefer  to  meet  the  issues  in  tbe  case 
before  us  on  the  merits  to  the  end  that  dtiaena 
of  the  county  may  not  feel  that  their  interests 
have  been  trifled  with  by  other  dtizens  who 
instituted  and  controlled  the  former  suit. 
Ceriain  it  is  that  there  was  no  final  Judgment 
in  that  case  in  favor  of  those  who  instituted 
and  prosecuted  it,  and  without  such  final  Judg- 
ment in  their  favor  there  could  be  no  conclu- 
sive settlement  in  their  favor  of  the  issue  of 
fact  raised  by  the  answer  interposed  after  the 
case  had  gone  back  to  tbe  district  court  whether 
Hillsboro  had  received  the  necessary  two  thirds 
vote.  What  we  said  in  that  case  on  the  Ques- 
tion of  the  number  of  signatureatothe  petition 
was  not  said  with  any  ^ew  of  settling  the  law 
whether  the  suflSdency  of  the  petition  could  be 
inquired  into  in  proceedings  to  test  the  validity 
of  the  election.  Ko  such  question  was  before 
us  for  discussion.  It  was  assumed  by  every- 
one in  the  case,  for  the  purpose  of  settling  on 
the  appeal  whether  tbe  act  of  1890  was  consti- 
tutional, that  the  change  in  the  coun^  seat 
could  not  be  sustained  under  §  566,  Comp. 
Laws.  We  cannot  say  from  the  record  before 
us  that  the  board  of  county  commiasionera 
ordered  the  election  solely  under  the  law  of 
1890  or  under  it  at  all.  This  fact  is  not  set 
forth  in  the  alternative  writ,  and  there  is  no 
evidence  in  the  case  Justifying  such  an  infer- 
ence. Tbe  petition  presented  did  not  ask  that 
the  election  be  ordered  under  that  statute  or 
refer  to  it  at  all.  The  board  in  no  manner  al- 
luded to  it  in  ordering  the  election,  nor  is  there 
anything  in  the  proo^ings  of  such  board,  so 
far  as  they  are  in  evidence  in  this  case,  tending 
to  show  that  the  board  was  proceeding  exclu- 
sively under  the  act  of  1890,  or  indeed  under 
it  at  all.  When  tbe  board  canvassed  the  vote 
and  issued  the  certificate  it  spread  upon  its  rec- 
ords nothing  to  indicate  that  it  made  such  can- 
vass and  isaued  such  certificate  on  the  theory 
that  all  of  the  election  proceedings  had  been 
carried  on  under  the  statute  of  1890.  Thereia 
no  testimony  whatever  in  the  case  that  either 
the  petitioners  for  the  election,  or  the  board  of 
county  commissioners,  did  not  proceed  under 
g  605  of  the  Compiled  Laws.  Had  it  ap- 
peared in  this  case  by  competent  evidence  that 
the  board  was  acting  under  the  act  of  189(> 
there  would  be  no  inference  from  the  fact  of 
ordering  an  election  that  the  board  had  found 
that  the  petition  was  suflldent  under  g  066,. 
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the  tuci  of  1800  lequlriog  the  petltioii  to 
he  tigned  by  only  one  third  of  the  vol  era  of  the 
connty  ioBtead  of  by  two  thirds  of  such  votera 
«s  required  by  g  065.  In  the  absence  of 
^yideoce  to  that  effect  we  have  no  right  to  as- 
sume that  tbe  board  proceeded  under  an  un- 
constitutional statute  when  there  was  a  yalid 
law  under  wbich  they  could  have  proceeded. 

Findinff  no  error  in  the  case,  and  being 
•clearly  of  the  opinion  that  the  district  court 
was  right  in  its  decision  that  the  county  seat 
had  b^n  lawfully  relocated  at  Hillsboro,  the 
order  denying  the  applieatian  far  a  peremptory 
^orit  of  mandamui  m  a^med. 

All  concur. 


€.  A.  CHRISTENSEN  et  al.,  AppU,, 

e. 

FARMERS'  WAREHOUSB  ASSOCIA- 
TION, Reept. 

^1.  Thieooiirt  hms  original  Jvriedlctlon 
only  in  the  [excepted  cases  mentioDed  in  the 
CoDstitution.  But  chap.  8S,  Seas.  Laws  1803, 
which  proTldes  that  aJl  cases  tried  below  by  the 
court  shall  on  appeal  be  tried  anew  in  this  court, 
and  llDal  judgrment  entered  theroon,  does  not  re- 
quire this  court  to  perform  any  f unctloDS  that 
do  not  pertain  to  appellate  Jurisdiction,  and  said 
chapter  la  not  therefore  a  violation  of  the  constl- 
tutiODal  proYlslons  oonferrinff  appellate  juris- 
diction only  upon  this  court. 

H.  One  who  purchaxea  a  promissory 
note  before  maturity  and  for  full  conslder- 
atioD,  and  to  whom  the  note  is  at  the  time  in- 
dorsed by  the  payee  and  holder,  takes  such  note 
in  the  ordinary  course  of  busloess:  and  the  fact 
that  the  purchaser  took  such  note  relyioir  wholly 
upon  the  suflBoleDcy  or  the  mortgage  security,  or 
for '.the  purpose  of  acquiring  the  mortgaged 
property  by  foreclosure,  will  in  no  legal  sense 
«irect  his  bona  fides. 

(April  80. 1800.) 

APPEAL  by  plaintiflTs  from  a  Judgment  of 
the  District  Court  for  Richland  County  in 
favor  of  defendant  in  an  action  brought  to 
foreclose  a  chattel  mortgage.    Bevereed, 

The  facts  are  stated  in  the  opinion. 

Me$9ri,  McComber  4h  Boi^rt,  for  ap- 
pellants: 

If  the  transfer  Is  made  before  the  maturity 
of  the  paper,  for  valuable  consideration,  to  a 
purchaser  having  no  notice  of  defenses  that 
existed  between  the  original  parties  or  have 
aubseouently  arisen,  such  holder  is  called  a 
bona  ode  holder  for  value. 

1  Randolph,  Com.  Paper,  g  14;  Benjamin's 
Chalmers,  Dig.  art  85;  1  Parsons,  Cont.  264; 
1  Dan.  Kee.  Inst.  718;  1  Edwards,  Bills  & 
Notes,  J  516. 

In  Wing  v.  Oliek,  56  Iowa,  478,  41  Am. 
Bep.  118,  the  court  says:  "We  are  not  al- 
lowed to  so   construe  a   contract   as  to  de- 
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NoTB.~A  statute  attempting  to  require  the  su- 
preme court  of  the  state  to  reriew  the  facts  is  held 
tinconatitutiODali  in,  Klein  v.  Valerius  (Wis.)  28  I* 
B.  A.  e09,  but  la  distinguished  in  the  present  case. 
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prlve  it  of  all  force  if  it  is  soaoeptible  of  aaj 

01  her  reasonable  construction.'' 

Dewey,  Cont.  46;  Story  v.  Salomon^  71  N. 
T.  420;  PiJdey  v.  Boyington,  79  III.  351; 
Qritewood  v.  mane.  11  C.  B.  526;  WaU  v. 
Schneider  (Wis.)  17  Rep.  700;  Hunt  t.  Utiee, 
18  N.  Y.  443;  Gregory  v.  WendeU,  89  Mich. 
887,  88  Am.  Rep  890;  Firtt  Nat.  Bank  v.  (k- 
kalooea  Pkg.  Oo.  66  Iowa,  41. 

The  only  option  on  the  part  of  the  seller  was 
the  option  as  to  the  time  in  the  month  in  which 
the  delivery  is  to  be  made.  Such  an  option  is 
not  contrary  to  law. 

Whiteiida  T.  Eunt,  97  Ind.  191,  49  Am. 
Rep.  441:  Logan  t.  MvHdc,  81  III.  415. 

The  buying  of  grain  for  future  delivery  and 
for  future  sale  of  the  same  gnin  is  Just  as 
legitimate  and  proper  as  buying  grain  for  pres- 
ent delivery  with  the  intention  to  sell  it  in  the 
future  for  a  higher  prioe. 

Stanton  v.  Small,  8  Sandf.  280;  Kent  v. 
MUtenherger,  18  Mo.  App.  508;  Dewey,  Cont. 
209;  Mohr  v.  Mieaen,  47  Minn.  228;  Sawyer  v. 
Taggart,  14  Bush,  727. 

Nor  is  it  material  that  in  order  to  protect  the 
commission  merchants  the  purchaser  b  re- 
quired to  put  up  margins. 

Mark/tarn  v.  Jandon,  41 K.  Y.  285;Haidk  v. 
Douglae,  48  Conn.  116,  40  Am.  Kepi  154; 
Dewey,  Cont.  107,  108,  and  cases  cited;  WaU 
V.  Schneider,  eupra. 

Although  the  wheat  buver  in  this  case  may 
have  sold  in  a  very  short  time  grain  purchased 
to  hedge  against  shipmants  of  stored  wheat, 
this  would  not  tend  to  discredit  his  tesUmosy 
of  purchasing  for  that  purpose. 

Douglae  v.  Smith,  74  love  a,  468. 

The  clearing  bouse  system  of  settlement  be^ 
tween  the  parties  is  valid  and  does  not  tend  to 
show  any  unlawful  intent  any  more  than  tbe 
bankers'^clearing  house  system  of  New  York. 

Dewey.  Cont.  159-166b 

Meeere.  Purcell,  W6lfe»  4h  ETerdell  for 
respondent. 

Bartholomew,  J.,  delivered  the  opinion 
of  the  court: 

The  appellants,  C.  A.  Christensen  and  J.  £. 
Stair,  commenced  proceedings  to  foreclose,  fay 
advertisement,  a  chattel  mortgage  given  by  re- 
spondent, the  Farmers'  Warehouse  AssocimHoD, 
to  the  Mann-Frazer  Company,  a  corporation 
doing  business  at  Minneapolis,  Minn.,  which 
said  mortgage  covered  two  certain  frame  ele- 
vators situated  in  Richland  county,  in  this 
state,  and  was  given  to  secure  m  promiasory 
note  for  the  sum  of  ^,850,  executed  by  re- 
spondent to  said  Mann-Frazer  Company.  Said 
note  and  mortgage  were  dated  July  8,  18INK, 
and  the  note  matured  October  2,  1898.  The 
foreclosure  proceedings  were  commenced  soon 
after  the  maturity  of  the  note.  The  respond- 
ent presented  to  the  Judge  of  the  district  court 
for  said  county  an  affidavit  of  defense,  under 
the  law  which  is  now  embodied  in  $  5884^  Rev. 
Code,  whereupon  said  Judge  enjoined  further 
proceedings  l^  advertisement,  and  ordered 
that  all  further  proceedings  for  foreclosure  be 
had  in  the  district  court,  whereupon  tbe  mat- 
ter was  transferred  to  said  court,  and  tried  un- 
der the  provisions  of  chap.  82,  Lawa  1898;  and 
a  Judgment  dismissing  the  action  and  for  costs 
having  been  retumea  against  phdntUE8»|tbej 
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mppeal  to  this  court,  under  the  provisions  of 
the  ftt^tute  last  n^ned.  The  portion  of  that 
-statute  material  to  the  decision  of  this  case 
reads  as  follows:  **In  all  actions  tried  by  the 
district  court  without  a  Jury,  wherein  issue  of 
fact  has  been  joined,  all  the  evidence  offered  in 
the  trial  shall  be  taken  down  in  writing,  or  the 
•court  may  order  the  evidence  or  any  part 
thereof  to  be  taken  in  the  form  of  depositions, 
or  either  party  may,  at  pleasure,  take  his  testi- 
mony or  any  part  thereof  by  deposition:  pro- 
vided, that  whenever  such  evidence  is  taken 
down  in  shorthand  and  written  out  at  length, 
it  shall  be  deemed  to  haye  been  taken  down 
in  writing,  and  all  testimony  so  taken  in 
shorthand  must,  at  the  request  of  either 
party,  be  so  written  out  at  length  and  filed 
-with  the  clerk.  All  evidence  taken  a3  pro- 
vided by  this  section  shall  be  certified  by  Uie 
judge  at  any  time  after  the  trial,  and  within 
one  month  before  the  time  allowed  for  the  ap- 
peal of  said  cause  shall  have  expired,  and 
shall  thereupon  become  a  part  of  the  Jud^n^ent 
roll,  and  the  original  of  such  Judgment  roll 
ahall  1(0  on  appeal  to  the  supreme  court, which 
shall  try  the  cause  anew  upon  such  Judgment 
roll,  and  render  final  judgment  therein,  accord- 
ing to  the  Justice  of  the  case."  Under  the 
uTOve  provisions,  appellants  procured  the  evi- 
dence to  be  properly  certified  and  filed  as  a 
part  of  the  Judgment  roll,  and  bring  up  on 
this  appeal  the  original  Judgment  roll  only,  no 
l>ill  of  .exceptions  or  a  statement  of  the  case 
having  been  settled  or  allowed.  Respondent 
in  this  court  makes  a  preliminary  motion  to 
strike  from  the  files  all  the  record  so  transmit- 
ted to  this  court,  except  the  notice  of  appeal, 
the  summons  and  pleadings,  the  finding^  and 
conclusions  of  law  made  by  the  trial  court, 
and  the  judgment  thereon.  In  other  words, 
respondent  seeks  to  eliminate  from  the  record 
«verylhiiiff  except  #ilat  would  have  appeared 
in  the  judgment  rollliad  said  chapter  82  never 
been  enacted.  The  basis  of  the  motion  is  the 
alleged  unconstitutionality  of  said  chapter  82 
in  that  it  attempts  to  confer  upon  this  court  a 
Jurisdiction  not  contemplated  or  permitted  by 
the  Constitution,  and  that,  being  unconstitu- 
tional and  void,  the  evidence  could  only  be 
brought  to  this  court  by  bill  of  exceptions  or 
statement  of  the  case  under  the  practice  and 
provisions  governing  other  cases. 

The  question  of  the  constitutionality  of  said 
chapter  82,  Laws  1898,  has  received  much  in- 
formal discussion  in  legal  circles  throughout 
the  state  since  its  passage,  but  this  is  the  first 
instance  where  the  question  has  been  directly 
raised  in  this  court,  although  we  have  decided 
several  cases  that  were  brought  to  this  court 
under  the  provisions  of  that  act.  See  Taylor 
T.  Taylor,  5  N.  D.  58;  NcUman  v.  Evenson, 
fi  N.  D.  — .  The  question  is  one  involved  in 
much  difficulty,  and  upon  which  the  mem- 
bers of  this  court  have  not  at  all  times  been  in 
entire  accord.  Broadly  stated,  the  objection 
urged  against  this  law  is  that  it  attempts  to 
confer  original  jurisdiction  upon  this  court, 
while  under  the  Constiiution,  our  lurlsdlction 
is  appellate  only,  except  in  certain  specified 
<*a8es.  The  constitutional  provisions  are  as 
follows:  Section  86:  "The  supreme  court, 
«xcept  as  otherwise  provided  in  this  Constitu- 
tion, shall  have  appellate  Jurisdiction  only, 
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which  shall  be  coextensive  with  the  state,  and 
shall  have  a  general  superintending  control 
over  all  inferior  courts  uiider  such*  regulations 
and  limitations  as  may  be  prescribed  by  law. " 
Section  87:  *'It  shall  have  power  to  issue 
writs  of  habeas  corpus,  mandamus,  quo  war- 
ranto, certiorari,  injunction,  and  such  other 
original  and  remedial  writs  as  may  be  neces- 
saiT  to  the  proper  exercise  of  its  jurisdiction, 
and  shall  have  authority  to  hear  and  determine 
the  same:  provided,  however,  that  no  Jury 
trial  shall  be  allowed  in  said  supreme  court, 
but  in  proper  cases  questions  of  fact  may  be 
sent  by  said  court  to  a  district  court  for  trial." 
Section  108  of  the  Constitution,  defining  the 
jurisdiction  of  the  district  courts,  reads:  '*The 
district  court  shall  have  original  jurisdiction, 
except  as  otherwise  provided  in  this  Constitu- 
tion, of  all  causes  both  at  law  and  equity,  and 
such  appellate  jurisdiction  as  may  be  conferred 
bv  law.  They  and  the  Judges  thereof  shall 
also  have  jurisdiction  and  power  to  issue  writs 
of  habeas  corpus,  quo  warranto,  certiorari,  in- 
junction, and  other  and  remedial  writs  with 
authority  to  hear  and  determine  the  same." 
It  is  apparent  from  these  constitutional  provi- 
sions that  the  decision  of  the  question  here 
raised  must  hinge  largely  upon  the  meaning 
that  must  be  attached  to  the  words  "appellate 
jurisdiction,*'  and  "original  jurisdiction"  as 
used  in  that  instrument,  because  it  cannot 
be  admitted  for  a  moment,  under  the  word- 
ing of  our  Constitution,  that  the  legislature  has 
power  to  impose  upon  us  the  exercise  of  any 
original  Jurisdiction  whatever  not  specially  au- 
thorized by  the  Constitution. 

It  may  aid  us  to  first  accurately  determine 
just  what  this  court  is  required  to  do  under  the 
statute  that  has  been  attacked.  The  statute 
says  that  this  court  "shall  try  the  case  anew." 
This  language,  it  is  apparent,  was  not  used 
with  exact  accuracy.  The  case  is  not  tried 
anew.  There  is  no  new  evidence  or  any  evi- 
dence adduced  in  this  court.  The  case  must 
be  decided  upon  a  record  already  prepared  by 
a  judicial  tribunal.  This  court  simply  reviews 
the  record,  and  the  practical  and  necessary  re- 
sult of  such  review  is  to  correct  the  errors,  if 
any,  either  of  the  law  or  fact,  into  which  the 
court  below  may  have  fallen.  It  is  diflicult  to 
perceive  any  marked  distinction  between  the  Ju- 
risdiction exercised  by  this  court  in  a  proceed- 
ing of  this  .character  and  the  lurlsdlction  exer- 
cised prior  to  the  enactment  or  said  chapter  82. 
Sec.  6287,  Com  p.  Laws  1887,  in  providing  what 
should  be  done  by  the  supreme  court  on  appeal, 
contained  this  provision:  "Any  question  of 
fact  or  law  decided  upon  trials  by  the  court  or 
by  referee  may  be  reviewed  when  exceptions 
to  the  findings  of  fact  have  been  duly  taken  by 
either  party  and  return ed. "  Th is  provision  has 
been  repeatedly  acted  upon  since  statehood, 
and  we  never  heard  its  constitutionality  ques- 
tioned. In  JoMfptT  V.  Boxen,  4  N.  D.  1,  28  L. 
R  A.  58.  this  court  took  occasion  to  state  at 
length  what  duty  wa(|ds«oLved  upon  the  su- 
preme court  by  tbiapro^isioD'.  We  then  stated 
that  this  court  would  review  questions  of  fact 
in  proper  cases,  and  would  set  aside  findings 
of  fact,  when  under  the  restrictions  there  stated, 
this  court  could  see  that  such  findings  were 
not  supported  by  a  preponderance  of  the  evi- 
dence.   Under  that  provision,  the  Judgment  ol 
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tbis  coDrt  upon  the  facts  was  required  to  the 
same  extent  that.  it.  is  required' under  the  law 
here  under  discussion.  The  judgment  of  the 
trial  court  upon  the  facts  must  still  have  weight 
and  influence  with  this  court,  especially  when 
based  upon  the  testimony  of  witnesses  who  ap- 
peared in  person  before  that  court  It  may  be 
that  the  strong  presumption  <  of  correctness 
under  which  findings  of  tact  came  to  this  court 
under  the  former  practice  does  not  follow 
them  with  equal  force  under  this  statute,  and 
it  may  be  that  to  some  extent  the  appellant  is 
relieved  from  the  burden  of  pointing  out  the 
specific  error  of  the  trial  court.  This  would 
seem  to  follow  from  the  fact  that  the  par* 
ticular  errors  of  the  trial  court,  if  any  there 
be,  need  not  be  discussed  by  this  court,  or 
pointed  out  to  the  court  below,  as  was  impera- 
tively necessary  in  all  cases  where  a  reversal 
sent  the  case  back  for  trial  de  novo.  Never- 
theless, the  independent  Judgment  of  this  court 
upon  the  record  presented,  irrespective  of  what 
the  trial  court  may  or  may  not  have  held,  is 
based  only  upon  a  review  of  the  record  made 
in  the  trial  court;  and  when  the  Judgment  of 
the  trial  court  was  based  upon  error  in  law  or 
fact,  the  judgment  of  this  court  necessarily  re- 
views and  corrects  such  error.  But  the  man- 
ner in  which  this  result  is  accomplished  is 
radically  different  under  the  two  systems  of 
practice.  The  statute  under  discussion  re- 
quires us  to  render  final  Judgment,  and  thus, 
by  its  mandate,  forever  terminate  Uie  particu- 
lar litigation.  This  Is  such  an  innovation  upon 
a  practice  that  is  familiar  to  and  well  settled  in 
the  professional  mind  that  it  is  received  with 
distrust.  But  to  the  legislative  mind  it  doubt- 
less suggested  a  means  of  terminating  litigation 
in  a  manner  that  should  at  once  possess  the 
strongest  probability  of  absolute  Justice  with 
the  least  expenditure  ,of  time  and  money.  It 
avoids  the  aeiay  and  expense  of  a  second  trial 
and  the  risk  of  further  errors  that  might  neces- 
sitate a  second  appeal.  If  these  legislative  ob- 
jects can  reallv  be  accomplished,  the  value 
and  propriety  of  the  statute  cannot  be  doubted. 
Is  there  anything,  then,  in  the  added  duties 
devolved  upon  the  supreme  court,  that  is  be- 
yond the  scope  of  appellate  Jurisdiction,  and 
that  inherently  pertains  to  original  Jurisdiction 
only?  An  sppeal  is  a  process  of  civil-law 
origin.  In  England  it  was  in  a  great  meas- 
ure confined  to  equity,  ecclesiastical,  and  ad- 
miralty Jurisdictions,  where  trial  l}y  Jury  was 
unknown.  As  originally  used,  it  removed  the 
entire  cause  to  the  superior  court,  subjecting 
both  law  and  fact  to  a  retrial.  For  a  review 
of  errors  of  law  in  law  courts  the  writ  of  error 
was  universally  used.  See  United  Statea  v. 
Wonoon,  1  Gail.  13,  Fed.  Cas.  No.  16,760; 
Wiacnrt  v.  Dauehp,  8  U.  S.  8  Dall.  827, 1  L. 
ed.  622;  United  States  v.  Ooodmn,  11  U.  8.  7 
Oranch,  110,  8  L.  ed,  285.  Appellate  Jurisdic- 
tion is  defined  in  1  Am.  &Eng.  Enc.  Law, p.  629, 
as  * 'pertaining  to  or  having  cognizance  of  ap- 
peals and  other  proceedings  for  the  judicial  re- 
view of  adjudications."  In  a  code  state  It  is 
thus  defined:  ''Jurisdiction  to  revise  or  cor- 
rect the  4>roceedings  in  a  cause  already  insti- 
tuted and  acted  upon  by  an  inferior  court  or 
by  a  tribunal  having  the  attributes  of  a  court." 
Auditor  of  StaU  v.  Atehison,  T.  dS.  F.  R  Co, 
6  Kan.  505,  7  Am.  Rep.  675.    And  again: 
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"Appellate  Jurisdiction  is,  not  only  a  contlnnar 
tion  of  the.exerclae*of'the  same  Judicial -povcr 
which  has  been  executed  in  the  court  of  origi- 
nal Jurisdiction,  but  it  necessarily  imidies  that 
the  orif^nal  and  appellate  courts  are  capaUe 
of  participating  in  the  exerdse  of  the  same  Ju- 
dicial power."    Pimia  Bank  v.  Knoup,  0  Ohio 
St.  89 1 .  And, for  full  discussion  of  this  jiiriadlc- 
tion,  see  Elliott,  App.  Proc.  gg  16  etoeq.     We 
find  no  definition  of  appellate  jurisdiaioa  sol 
limited  that  it  will  not  permit  the  appellate  i 
court  to  review  the  facts  as  well  as  the  law  if  ^ 
the  legislature  so  requires.    As  we  have  aeea^f 
the  supreme  court  of  the  territory  of  Dakota,; 
at  the  time  of  and  prior  to  the  adoption  of  oar 
Constitution,  was  expressly  required  to  review 
fact9  in  certain  cases,  under  g  5287,  Oomp. 
Laws.    We  have  no  warrant  for  saying  that 
the  constitutional  convention  intended  to  cur- 
tail that  Jurisdiction.    Nor  have  we  any  war- 
rant for  sayine  that  such  convention  used  tlie 
words  "appellate  jurisdiction,"  in  §  86,  of  the 
Constitution,  in  any  other  or  different  sense 
from  that  given  to  the  same  words  in  §  108. 
defining  the  Jurisdiction  of  the  district  courts. 
And  when,  in  the  latter  section,  it  is  declared 
that  the  district  courts  shall  have  "such  appel> 
late  Jurisdiction  as  may  be  conferred  by  law,* 
it  is  not  meant  that  the  le^slature  may  define 
appellate  Jurisdiction,  and  make  it  mean  one 
thing  in  one  case,  and  a  different  thing  In  an- 
other case.    It  is  only  meant  that  it  shall  have 
appellate  Jurisdiction  in  such  cases  as  the  law 
may  declare.  It  is  undisputed  that  the  Appellate 
Jurisdiction  in  such  courts  may  be  exercised  by 
a  strict  trial  de  novo,  upon  new  pleadings  and 
entirely  new  evidence.    But  it  is  entirely  com- 
petent—and it  is  almost  universally  done — for 
the  legislature  to  declare  that  in  certain  cases, 
involving  only  small  amounts,  the  appellate  Ju- 
risdiction of  uose  courts  shall  be  exercised  only 
in  the  correction  of  errors^;  and  such  provisions 
do  not  affect  the  questiou  of  appellate  Jurisdic- 
tion but  of  appellate  procedure.    In  Story  on 
the  Constitution  (g  1761),  that  learned  author, 
in  discussing  the  •  appellate  Jurisdiction  of  the 
F^eral  Supreme  Court,  says:   "In  the  first 
place,  it  may  not  be  without  use  to  ascertain 
what  is  here  meant  by  appellate  Jurisdiction, 
and  what  is  the  mode  in  which  it  may  be  exer- 
cised.   The  essential   criterion   of   appellate 
Jurisdiction  is,  that  it  revises  and  corrects  the 
proceedings  in   a  cause   already   instituted, 
and  does   not  create  that   cause.    In  refer* 
ence  to  ludicial  tribunals,  an  appellate  juris- 
diction therefore,  necessarily  implies  that  the 
subject-matter  has  been  already  instituted  in 
and  acted  upon  by  some  other  court,  whose 
Judgment  or  proceedings  are  to  be  revised. 
This  appellate  jurisdiction  may  be  exercised  in 
a  variety  of  forms,  and  indeed  in  any  form 
which  the  legislature  may  choose  tolprescribe; 
but  still,  the  substance  must  exist  before  the 
form  can  be  applied  to  it"    We  know  of  no 
clearer  statement  of  the  points  under  discus- 
sion Uian  is  contained  in  Judge  Story's  lan- 
guage.   App^ate  Jurisdiction  cannot  create  a 
cause.    It  must  be  first  created  and  adjudi- 
cated by  another  Judicial   tribunal,    lliose 
facts  existing,  the  appellate  court  may  exerdse 
its  Jurisdictton  in  any  form  the  legislature  may 
prescribe.    The  legislature  nuiy  require  tile  ap- 
peUate  court  to  review  the  facts,  and  tender 
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ilnal  judffmeDt  If  in  so  doing,  it  exercise 
«oine  of  toe  saoie  functions  as  a  court  of  orig- 
inal Jurisdiction,  we  answer  that  there  is  nei- 
"ttier  constitutional  nor  legal  reason  why  it 
«hou1d  not.  Judge  Elliot  dearly  shows  that 
the  power  to  render  and  enforce  Judgments 
Is  and  most  he  inherent  in  every  appel- 
late court.  The  Constitution  of  the  state  of 
Iowa  (§  4,  art.  6)  reads:  "The  supreme  court 
shall  have  appellate  jurisdiction  only  in  cases 
of  chancery,  and  shsll  constitute  a  court  for 
the  correction  of  errors  at  law  under  such  re- 
strictions as  the  general  assembly  may,  by  law, 
prescribe."  Ever  since  Pretion  v.  Daniek,  2 
<}.  Greene,  586,  the  supreme  court  of  that 
«tate  has  uniformly  held  that  it  had  no  orig- 
inal jurisdiction;  but  it  has  also  uniformly 
held  that  the  Constitution  gave  an  absolute 
Tight  to  a  trial  dB  novo  in  that  court  in  chancery 
•cases, — a  right  which  the  legislature  could  not 
take  away.  Sfierwood  t.  Shenoood,  44  Iowa, 
19S.  We  are  clear  that,  on  the  authorities  al- 
ready cited,  and  on  sound  reason  and  legal 
principles,  chapter  82  of  the  Laws  of  1893  does 
not  confer,  or  attempt  to  confer,  upon  this 
<x>urt,  any  original  jurisdiction;  and  respond- 
ent's motion  must  be  denied. 

It  is  claimed  that  this  question  was  diflter- 
<ently  ruled  in  Klein  t.  VaieHui,  87  Wis.  64, 
132  L.  R.  A.  609.  We  think  the  cases  clearly 
•distinguishable.  The  Wisconsin  statute  there 
held  to  be  unconstitutional  made  it  the  "duty" 
•of  the  supreme  court  to  review  "all  questions 
of  law  or  fact  presented  upon  the  record  upon 
euch  appeal  or  writ  of  error."  The  learned 
eupreme  court  of  Wisconsin  condemned  the 
law,  and  a  main  reason  therefor  was  that  it  de- 
prived a  party  of  the  constitutional  right  to 
the  verdict  of  a  Jury  upon  the  facts  of  a  law 
•case,  and,  in  effect,  abolished  the  writ  of  error 
as  it  was  known  at  the  time  of  the  adoption  of 
the  Constitution,  and  which  that  Instrument 
•declared  should  nei^er  be  abolished.  If  there 
be  anv  language  in  that  opinion  that  indicates 
4hat  the  views  of  that  court  do  not  correspond 
with  what  we  have  said  in  this  case,  we  can  only 
«ty  that  our  great  respect  for  that  court  causes 
us  to  regret  that  our  views  are  different.  And, 
perhaps,— although  we  are  not  clear  that  such 
IS  the  case,— our  views  differ  from  those  ex- 
pressed by  the  supreme  court  of  Florida  in 
8lnU,  PUcfure,  v.  McCkUan,  25  Fla.  88. 

On  the  merits  of  the  case,  the  first  inquiry 
that  psesents  itself  Is  thisf  Are  the  appellants 
indorsees  in  good  faith  of  the  note  and  mort- 
gage which  are  the  subject  matter  ef  the  ac- 
tion? We  have  scrutinized  the  evidence  care- 
fully. Its  volume  forbids  even  a  synopsis  of 
1t^  Respondent  certainly  claims  for  it  all  that 
It  tends  to  fairly  support.  We  quote  from  the 
brief  of  the  learned  counsel:  "The  evidence 
-shows  that  the  plaintiffs  in  this  action  are 
grain  dealers  in  Minneapolis,  Minnesota,  mem- 
bers of  the  Chamber  of  Commerce  of  that 
■city,  having  offices  next  door  to  and  adjoining 
the  offices  of  the  payee  named  in  the  note. 
The  business  relations  between  the  two  firms 
have  been  intimate  for  years.  They  have  both 
heen  engaged  in  wheat  operations  on  the  floor 
of  the  Chamber  of  Commerce  for  years. 
Plaintiffs  knew  that  the  mortgage  in  this  case 
•covered  all  of  the  elevator  property  owned  by 
the  defendants.    They  knew  enough  about  the 
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transaction  out  of  which  the  note  and  mortgage 
grew  to  have  an  abiding  faith  at  the  time  of 
the  purchase  of  the  note  that  it  would  not  be 
paid.    Their  object  in  buying  the  note  and 
mortgage  was  not,  in  the  usual  course  of  busi- 
ness, to  make  an  investment  in  commercial  pa- 
per, but  indirectly  to  buy  the  property  covered 
by  the  mortgage.    This  note  drew  only  8  per 
cent  interest;  yet  the  plaintifCs  paid  $12  more 
than  the  amount  of  the  note,  with  interest  to 
the  date  of  purchase.    No  inquiries  were  made 
relative  to  the  financial  stanaingof  the  makers 
of  the  note;  one  of  the  plaintiffs  testifying 
that  he  did  not  know,  and  that  he  did  not 
care.    The  express  object  of  the  plaintiffs  in 
buying  this  note  and  mor^ge  was  to  obtain 
the  property  mortgaged."  Do  these  facts  show 
that  appellants  are  not  protected  under  the 
law  merchant?    The  whole  basis  of  respond- 
ent's contention  rests  upon  his  statement  thai 
the  notes  were  not  acquired  in  good  faith  and 
in  the  usual  course  of  business.    It  is  conceded 
by  counsel  that  suspicious  circumstances  suf* 
ficient  to  put  a  prudent  man  upon  inquiry  are 
not  in  themselves  sufficient  to  overcome  the 
presumption  of  bona  fides  in  the  purchase  of 
commercial  paper.    Our  statute  (Rev.  Code, 
§4884)  thus  deflnes  an  innocent  indorsee:  '*An 
indorsee  in  due  course  is  one  who  in  good 
faith,  in  the  ordinary  course  of  business,  and 
for  value,  before  its  apparent  maturity  or  pre- 
sumptive dishonor,  ana  without  knowle<lge  of 
its  actual  dishonor,  acquires  a  negotiable  in- 
strument duly  indorsed  to  him,  or  indorsed  gen- 
erally, or  payable  to  the  bearer,  or  one  other 
than  the  payee,  who  acquires  such  an  instru- 
ment of  such  an  indorsee  thereof."    What  is 
meant  by  the  * 'ordinary  course  of  business  f* 
In  KeOogg  v.  Curii;  69  Me.  212,  81  Am.  Rep. 
278,  the  court  says:  "These  words  are  usually 
defined  to  mean  'according  to  the  usages  and 
customs  of  commercial  transactions.'"    If  the 
plaintiffs  purchased  the  note  before  maturity 
for  value,  that  would  be  such  a  transaction. 
Randolph  on  Commercial  Paper  {§»  988)  illus- 
trates the  meaning  of   the  words  by  stating 
what  would  not  be  'Mn  the  usual  course  of 
business":  and  from  his  illustrations  it  is  clear 
that  a  note  purchased  before  maturity,  for  m 
valuable  consideration,  and  duly  indorsed  bv 
the  pavee,  and  delivered  to  the  purchaser,  to 
taken  in  the  usual  course  of  business.    We 
need  not  m  ultiply  these  definitions.    Their  cor- 
rectness will  not  be  questioned.    What  facta 
are  relied  upon  to  tale  this  case  out  of  the 
rule?    It  is  admitted  that  the  note  was  pur- 
chased before  maturity,  that  full  value  was 
paid  therefor.    Indeed,  respondent  makes  il 
a  matter  of  complaint  that  appellants  paid 
slightly  more  than  the  amount  of  the  note  at 
the  time  of  the  purchase.    It  is  admitted  thai 
it  was  duly  indorsed  by  the  payee,  and  deliv- 
ered to  the  purchaser,  at  the  time  of  the  pur- 
chase.   Bui  It  is  urged  that  as  both  the  payee 
and  indorsers  of  the  note  were  meml)ers  of 
the  Minneapolis  Board  of  Trade,  and  their 
business  relations  were  intimate,  therefore  the 
indorsees  were  charged  with  notice  that  the  note 
was  given  for  gambling  transactions  on  the 
Board  of  Trade.    There  is  no  rule  of  law  thst 
will  support  any  such  presumption.     Again,  it 
is  said  that  appellants  knew  when  they  pur- 
chased the  note  that  it  would  not  be  paid  at 
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iturity,  and  that  their  object  In  making  the 
purchaae  was  to  secure  the  eleyators  that  had 
been  morigaged' to  secure  the  same.  Counsel 
cite  us  to  no  case  where  it  has  ever  been 
held  that  the  ultimate  object  of  the  purchaser 
of  commercial  paper  in  making  the  purchase 
could  be  considered  upon  the  question  of  his 
bona  fides.  In  this  case,  appellants  knew  that 
they  took  the  mortgages — the  incidents  of  the 
debt — as  free  from  all  equities  as  the  note  it- 
self. See  Colebrooke,  Collateral  Securities, 
gg  161  et  9eq.  It  would,  indeed,  be  a  novel 
doctrine  if  the  fact  that  appellants  relied  upon 
the  security  in  making  the  purchase  should  be 
held  to  constitute  bad  faith  on  his  part;  and, 
knowing  the  security  to  be  ample,  it  is  not 


strange  that  no  inquiries  were  made  louching 
the  financial  responsibility  of  the  maker. 

.  WeTeach. the. conclusion  after  full  cooaidera- 
Uon  of  the  evidence,  that  appellants  were  bona 
fide  indorsees  in  the  usual  course  of  boaiiieaB, 
and.  as  such,  were  entitled  to  full  protecdoa 
against  any  equities  between  the  on£:iiial  par- 
ties. The  appellants  are  entitled  to  ^dgment 
against  the  respondent  for  the  full  mmount  of 
the  note  in  suit,  and  a  decree  of  foreclosnva 
against  the  property  described  in  the  com- 
plaint, with  costs  of  both  courts.  The  dialrici 
court  for  Richland  Comity  will  enter  judgmeat 
accordingly. 

Beteried, 

All  concur. 
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August  HERRMANN  et  al.,  Plff:  in  Brr.^ 

V, 

STATE  of  Ohio,  ex  rel.  James  COOPER. 
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*Where  by  miinleipal  authority  a  system 
of  sewers  is  oonstracted  with  a  vieir  to 
asBesslDfr  a  portion  of  the  costs  thereof  equally 
upon  the  abutting  property,  and  a  portion  of 
the  aitoesBments  are  paid,  and  a  portion  success- 
fully resisted,  a  rule  requirloff  as  a  cdodition 
to  the  use  of  the  sewer  that  those  who  so  re- 
sisted shall  pay  a  sum  equal  to  that  paid  by 
others  towards  its  oonstruotlon  Js  not  unrea- 
sonable. 

(April  »,  1801) 

ERROR  to  the  Court  of  Common  Pleas  for 
Hamilton  County  to  review  a  Judgment 
awarding  a  peremptory  writ  of  mandamus  to 
compel  defendants  to  permit  plaintiff  to  tap  a 
aewer  in  one  of  the  public  atreeta  of  the  city 
of  Cincinnati.    BeverBuL 

Statement  by  the  Court  t 

In  the  court  of  common  pleas,  a  peremptory 
writ  of  mandamua  was  awarded  on  the  peti 
tion  of  Cooper  against  the  board,  commanding 
them  to  permit  him  to  tap  the  sewer  in  Aah- 
land  street,  upon  which  his  residence  fronts, 
on  payment  by  him  of  the  usual  license  fee  of 
$5,  but  without  payment  of  any.  portion  of 
the  cost  of  constructing  the  sewer.  The  ma- 
terial facts  are  that  the  city  constructed  a  system 
of  sewers  on  Walnut  Hills,  including  the  Ash- 
land street  sewer,  at  a  cost  of  about  $142,000. 
It  made  assessments  on  abutting  property  to 
the  extent  of  $2  per  front  foot,  which  amounted 
to  about  half  the  cost  of  construction.  Some 
of  the  assessments  were  paid,  but  a  portion  of 
the  property  owners,  including  him  wbo  was 
then  the  owner  of  Cooper's  property,  resisted 
the  assessment,  upon  the  ground  of  fraud  by 
the  contractor,  and  their  defense  finally  pre- 
vailed. In  consequence  thereof,  the  city  was 
adjudged  to  pay  the  balance  of  the  contract 
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price.  When  Cooper  applied  to  the  board  for 
a  permit  to  tap  the  sewer,  it  refused  to  grant 
it  except  upon  compliance  by  him  with  the  fol- 
lowing rule,  which  it  had  previoualy  adopted: 
"Wherever  public  sewers  have  been  <»s- 
structed,  and  the  cost  thereof  has  been  whoUj 
or  partly  paid  out  of  the  funda  of  the  city, 
and  the  owner  of  any  abutting  property  makes 
application  for  permit  to  tap  such  sever,  no 
permit  shall  be  issued  to  any  such  abutting 
owner,  unless  he  shall  have  paid  the  assess- 
ment or  assessments  levied  against  his  said 
property  for  the  cost  of  said  sewer;  or,if  for  anr 
reason,  said  assessments  have  not  been  paia, 
or  have  been  released,  or  no  assessment  has 
been  levied,  no  permit  shall  be  granted,  unless 
such  person  shall  first  pay  Into  the  city  treas- 
ury, for  the  purpose  of  repaying  the  atw  the 
amount  paid  out  or  to  be  paid  out  by  said  dty 
on  account  of  said  sewen^.asum  equal  to  an 
amount  pier  front  foot  to  be  determined  bj 
taking  the  total  cost  of  oonstructini;  the  main 
and  lateral  sewers  and  drains  into  which  he 
desires  to  tap,  and  divide  the  gross  amount  by 
the  number  of  front  feet  abutting  upon  said 
sewers;  provided,  however,  that  the  amount 
so  to  be  paid  shall  in  no  case  exceed  the  sum 
of  $2  per  front  foot  of  the  property  abatting. 

Mesare.  Frederiek  Hertenetein  and 
William  H.  Whittaker  for  plaintiff  in 
error. 

Mr.  C.  J.  MeDiarmid  for  defendants  in 

error. 

Per  Curiam  t 

The  rule  adopted  by  the  board  of  adminis- 
tration is  not  inconsistent  with  the  Judgment 
that  the  assessments  for  the  construction  of 
the  sewer  in  question  were  void.  The  assess- 
ments were  asserted  against  the  owners  of  all 
abutting  property,  whether  vacant  or  im- 
proved. They  were  asserted  without  regard 
to  the  use  of  the  sewer.  The  rule  in  question 
prescribes  conditions  upon  which  connections 
may  be  made  for  the  actual  use  of  the  sewer. 
The  board  is  authorized  by  §  2402,  Rev.  Stat, 
to  prescribe  rules   and    regulations   for  the 


Nora.— The  above  case  briefly  disposes  of  what 
seems  to  be  a  new  question  respect inir  sewers  by 
holdlDff  a  coDtrlbutlon  to  the  expense  thereof 

Sd  L.R.  A. 
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who  has  succeeded  in  defeating  an  assessowot 
upon  It. 
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tapping  of  iewen.  Certainly,  it  may  not  pre- 
ficribe  an  nnreasonable  rale.  In  detenoioiDg 
"Whether  this  rule  is  reasonable,  it  is  important 
that  the  system  of  sewers  of  which  this  is  a  part 
"was  constructed  by  tbe  dty  with  a  view  to  as- 
sessing the  cost  thereof,  within  thej  limit  of  $2 
per  foot,  upon  the  abutting  property,  which, 
it  is  admitted,  the  statute  authorized.  The 
rule  m  question  was  adopted  and  properly 
conditioned  to  require  that  those  who  had  not 
paid  assessments  should,  when  desiring  to  use 
tbe  sewer,  accept  an  equal  burden  witE  those 
"Who  had.  We  cannot  say  that  the  rule  is  un- 
reasonable. Its  application  to  this  case  is  ob- 
Tious. 
Judgment  revened. 


William  P.  MORTON,  Piff.  in  Brr., 

WESTERN  UNION  TELEGRAPH  COM- 

PANY. 

(88  0hioSt48L> 

*nM  nenfUirent  fkilnre  of  m  tetoi^imph 
eompaoy  to  dellTer «  moflsaf^  does  not 
antborlae  an  action  by  him  to  whom  it  iS  ad- 
dressed to  reoover  for  resuittnir  Injury  to  his 
feellogs  and  afleotions  wben  no  other  injury  re- 
sults. 

(October  29,  UQB.) 

ERROR  to  the  Circuit  Court  for  Madison 
County  to  review  a  Judgment  affirming  a 
1ud|?meDt  of  the  Court  of  Common  Pleas  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  neelect  to  promptly  trans- 
mit and  deliver  a  telegraph  message.  Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 

Jfr.  Goorge  B.  C»iuioii»  for  plaintiff  in 
error: 

If  injury  to  the  feelings  be  an  element  of 
actual  dama^res  in  slan(4er,  libel,  and  breach  of 
promise  cases  it  should  equally  be  so  consid- 
ered in  cases  of  this  cimracter.  The  idea  once 
prevailing  that  mere  nominal  damages  could 
be  recovered  in  such  cases  Is  now  exploded. 

Wetiem  U.  Teleg.  Co.  v.  Cooper,  71  Tex.  507, 
1  L.  R  A.  738:  8o  BeOe  v.  Western  U,  Tdeg. 
Co,  65  Tex.  808,  40  Am.  Rep.  805;  Qvlf,  C,  d 
a,  F.  B,  Co.  T.  Levy,  59  Tex.  543,  46  Am.  Rep. 
269;  Wadnoorlh  v.  Western  U.  TeUg.  Co.  86 
Tenn.  695;  Wutern  U.  Teteg.  Co.  v.  Broeee/te, 
72  Tex.  654;  BeaeleyY.  Western  U.  Teleg.  Co.  89 
Fed.  Rep.  181;  Western  U,  Tdeg.  Co,  v.  tiimp- 
son,  78  Tex.  422;  Stuart  t.  Western  U,  Td^. 
G9.  66  Tex.  680,  69  Am.  Rep.  628,  Hays  v. 
Bouston  dQ,N,B,  Co,  46  Tex.  272;  Besse  v. 
Western  U,  Tdeg.  Co.  128  Ind.  294,  7  L.  R.  A. 
588;  Bouston  d  Q.  N.  B.  Co.  v.  BandaU,  50 
Tex.  261;  P/nUips  v.  Eoyle,  4  Gray,  668;  Rob- 
erts T.  Graham,  78  U.  S.  6  Wall.  678, 18  L.  ed. 
791;  Logan  v.  Weetem  V.  Teleg.  Co.  84  III.  468; 
Wyman  v.  Leavitt,  71  Me.  227,  86  Am.  Rep. 
808,  and  note  806:  Western  U.  Teleg.  Co.  v.  Al- 
len, 66  Miss.  549;  Weetem   U.  Tdeg.    Co.  y. 
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Moore,  76  Tex.  66;  WesUm  U.  Teleg.  Co. 
y.KirkpairiekM'  317;  Western  U.Teleg.  Co.  v. 
Eenderson,  89  Ala.  510;  Thompson  v.  Western^. 
U.  Teleg.  Co.  107  N.  C.  449;  Young  v.  WesUrn 
U.  Tdeg.  Co.  107  N.  C.  870,  9  L.  R  A.  669; 
Chapman  v.  Western  U.  Teleg.  Co.  00  Ey.  265; 
Sbearm.  ft  Redf.  Neg.  §§  560,  605;  Weslem^ 
U.  Teieg.  Co.  v.  Adams,  75  Tex.  581,  6  L.  K. 
A.  844;  Western  U.  Teleg.  Co.  v.  Feegles,  n 
Tex.  587;  Western  U.  Tdeg.  Co.  v.  Beringer,  84 
Tex.  88;  Western  V.  Teleg.  Co.  v.  Enoin  (Tex.> 
19  8.  W.  1002;  Thompson,  Electricity,  art  6. 
chap.  11,  869-886;  Smith  v.  Pittsburg,  Ft.  W. 
d!C.B.Co.2»  Ohio  St  19. 

Mr.  Henrjr  Howbog:iii»  with  Mr.  Johia 
F.  Locke*  for  defendant  in  error: 

The  exact  case  has  never  been  before  the 
court  for  adjudication  but  has  practically  been 
decided  in  the  negative  in  Mulford  v.  UletseU, 
21  Ohio  St  191;  First  Nat.  Bank  v.  Western 
U.  Teleg^  Co.  80  Ohio  St  555. 

The  Federal  courts  without  exception  stand 
opposed  to  the  doctrine. 

Duer  V.  Western  U.  Tdeg.  Co.,  and  Bales  v. 
Western  U.  Teleg.  Co.  (Tex.  1892);  Kennon  v. 
Oilmer,  181  U.  8.  22,  88  L.  ed.  110;  Chase  v. 
Western  U.  Tdeg.  Co.  44  Fed.  Rep.  554,  10  L. 
R.  A.  464;  Crawson  v.  Western  U.  Teleg.  Co. 
4tt  Fed.  Rep.  544;  Wtleoos  v.  Biefimond  d  D.  B. 
Co.  62  Fed.  Rep.  264,  17  L.  R.  A.  804, 8  U.  8. 
App.  118;  Tyler  v.  Western  U.  Teleg.  Co.  54 
Fed.  Rep.  684;  Kester  v.  Western  U.  Teleg,  Co. 
55  Fed.  Rep.  608;  Western  U.  Teleg.  Co.  v. 
Wood,  57  Fed.  Rep.  471,  21  L.  R  A.  706, 18  U. 
6.  App.  817;  Cliapman  v.  Western  U.  Teleg.  Co. 
88  Qa.  768,  17  L.  R  A.  480;  Western  U.  Teleg. 
Co.  V.  BogerM,  68  Miss.  748,  18  L.  R  A.  859; 
West  V.  Western  U.  Teleg.  Co.  89  Kan.  98;  Sum- 
merjield  v.  Western  U.  Tdeg.  Co.  87  Wis.  1; 
Victorian  B  Comrs.  v.  CouUas.  L.  R.  18  App. 
Cas.  222;  Lynch  v.  KnigM,  9  H.  L.  Cas.  577. 

Per  Curiajn: 

The  plaintiff  in  error  brought  suit  to  recover 
damages  for  the  negligent  failure  of  the  defend- 
ant to  deliver  to  him  at  London,  Ohio,  a  tele- 
gram  as  follows: 

Henly,  O.,  Oct  12,  1890. 
To  Will  Morton,  London,  Ohio? 
Mother  dying.    Come  immediately. 

Frank  Morton. 

He  alleges  that  the  sender  of  the  telegram,  who 
was  his  brother,  paid  to  the  company  tbe 
usual  rates;  that  it  negligently  failed  to  deliver 
the  message  to  him,  wherebv  he  was  ''left  in 
total  ignorance  of  his  mothers  illness,  and  waa 
deprived  of  the  solace  and  comfort  of  attend- 
ing her  in  her  last  sickness,  and  of  tbe  priv- 
ilege of  attending  her  funeral,  which  he  could 
and  would  have  done  but  for  tbe  default  of 
the  defendant,  its  agents,  and  employees,  and 
that  he  was  injured  in  his  feelings  and  affec- 
tions thereby  in  tbe  sum  of  $5,000."  A  de- 
murrer to  the  petition  was  sustained  in  the 
court  of  common  pleas,  and  that  Judgment  was 
affirmed  by  tbe  circuit  court 
The  judgment  rests  upon  the  elementary 


NoTB.— TJie  oonfllct  of  decisions  as  to  damafres 
for  meotal  sutTerinirln  telegraph  cases  is  continued 
by  tbe  alternate  reinforcement  of  tbe  decisions  on 
each  side.   For  a  recent  Iowa  case  on  the  other 
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side,  see  Mentzer  v.  Western  |17.  Teleg.  Co.  (Iowa> 
28  L.  R.  A.  72. 

Other  cases  on  tbe  subject  are  referred  to  in  a 
note  to  Francis  v.  Western  U.  Telefl[.  Co.  (Minn.)  Sft 
L.R.A.40a. 
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principle  that  mere  mental  pain  and  anxiety 
mre  too  vague  for  legal  redress  where  no  iojnrj 
is  done  to  person,  property,  health,  or  reputa- 
tion. Cooley,  Torts,  2d  ed.  p.  716:  Greenl. 
Ey.  S  267.  Numerous  reported  cases  show 
that  this  doctrine  has  been  followed  in  cases  of 
this  character  by  the  Federal  courts  and  the 
courts  of  last  resort  in  nearly  all  of  the  states. 
The  wisdom  of  the  doctrine  is  well  illustrated 
by  the  experience  of  the  courts  that  have  de- 
parted from  it. 
Judgment  affirmed. 


DEFIANCE  WATER  COMPANY,  Plff.  in 

Err,, 

Imeda  OLINGER 


(. 


.Ohio. 


.) 


M«  One  who  ooUeets  on  his  own  proai- 
lae«  ft  ralMtaAoe  U»ble  to  escape*  and, 
if  It  should  escape,  likely  to  cause  mischief,  mqst 
«t  least  use  reasonable  care  to  restrain  it.  If  for 
want  of  such  care  It  escapes  and  injures  peiBons 
■or  property  riirhtfully  on  adjolniuflr  premises,  he 
is  answerable  for  the  damages  sustained  on  ac- 
count thereof. 

H.  Wbere  each  dangerone  enbetaAcee 
and  a  dwellingr  honee  are  both  sltii- 
ated  on  the  eame  iMtrcel  of  laad*  and 

subject  to  the  same  general  ownership,  the  dwell- 
ing house  should  be  regarded.  Id  this  connection, 
«s  situated  on  adjoining  premises.  If  It  is  in  the 
possessloD  of  and  occupied  as  a  family  residence 
by  a  tenant,  even  if  such  tenancy  be  at  will  only, 
by  a  servant  of  such  owner,  and  his  occupancy  is 
-without  a  fixed  rental,  but  is  part  of  the  compen- 
sation paid  for  his  services,  and  such  services  are 
performed  in  or  about  the  business  with  which 
such  dangerous  substance  is  connected. 

S«  A  i^iiest»  b^  the  ezpreee  or  Implied 
InTitation  of  amch  tenant*  is  rightfully  at 
his  residence;  and  if,  whUe  there  as  such  guc«t, 
such  dangerous  substance  so  collected  on  the  ad- 
joining premises  escapes  by  the  fault  of  the  per- 
•son  who  collected  it,  and  injures  her  person,  ahe 
may  maintain  an  action  against  him  to  recover 
damages  sustained  on  account  thereof, 

(0llr7ce^  /.,  dfssmte.) 

(May  28,1808.) 

ERROR  to  the  Circuit  Court  for  Defiance 
County  to  review  a  Judgment  reversing  a 
tudgment  of  the  Court  of  Common  Pleas  in 
lav  or  of  plaintiff  in  an  action  brought  to  re- 
cover danuiges  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
-Affifmed, 

Statement  by  Bradburjr.  J.. 

Almeda  dinger,  defendant  in  error,  brought 
«n  action  in  the  court  of  common  pleas  of 
Defiance  county,  against  the  Defiance  Wafer 
Company,  plaintiff  in  error,  to  recover  on  ac- 
•count  of  injuries  she  claims  to  have  received 
by  reason  of  the  negligent  manner  in  which 
the  water  company  stored  water  on  its  own 
premises.  A  demurrer  to  the  petition  was  sus- 
tained by  the  court  of  common  pleas.    The 

^Headnotes  by  the  Ooubt. 

Notk^Id  connection  with  the  above  case,  see 
«lso  Baltimore  Breweries  Co.  v.  Baostead  (Md.)«7 
li.  R.  A*  2M* 
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cause  was  then  taken  to  the  circuit  ooait  oa 
error,  where  the  petition  was  held  to  be  safB* 
cient,  and  the  Judgment  of  the  court  of  com- 
mon pleas  reverara.  Thereupon  m  petition  in 
error  was  filed  in  his  court  by  the  waterworks 
company,  seeking  to  reverse  the  ladgment  of 
the  circuit  court  and  ofllrm  that  of  the  court  c^ 
common  pleas. 

Jfestfi.  Henry  Hewbeffla  end  Edward 
H*  Hewbegfin,  for  plaintiff  in  error: 

Plaintiff  took  the  risk  of  remaining  in  the 
vicinity  of  the  standpipe  with  her  eyes  wide 
open  as  to  the  danger. 

Defendant  owed  no  duty  to  the  plaintiff, 
not  even  if  by  any  stretch  of  the  inuiginatioe 
Gillum  can  be  considered  the  leasee  of  the  de- 
fendant. 

PiMmrgK  m.  W.  d  O.  R  Co.  t.  Bingham. 
39  Ohio  8t  864,  28  Am.  Rep.  751;  Fitri9  r.  H^- 
berg,  184  Ind.  269;  Oibeon  y.  Leona/rd,  US  DL 
182,  17  L.  R.  A.  588;  Benmn  v.  Baliimon 
Traction  Co.  77  Md.  685,  20  L.  R  A.  714; 
Doyle  ▼.  Union  P.  R  Co,  147  U.  a  418,  87  L. 
ed.  228;  Woolvoine  v.  Cheeapeahe  d  O.  R  Cb. 
86  W.  Va.  829,  16  L.  R  A.  271;  Bigelow, 
Lead.  Cas.  Torts,  697-706. 

Meun,  Enoe  A  Johnetonv  for  defendant 
in  error: 

Everyone  must  use  his  own  property  in  each 
a  manner  as  not  to  injure  others. 

Ray,  Negligence  of  Imposed  Duties,  7,  8; 
Columlnie  Qaeiight  d  a  Co.  t.  Frodand,  13 
Ohio  St.  892. 

If  a  structure  erected  near  the  line  of  an- 
other's land  falls  over  onto  it  to  his  injury,  the 
owner  of  the  structure  is  liable  for  the  injaiy. 

SehwarU  v.  GUmore,  45  111.  456,  92  Am. 
Dec.  227;  Bhearm.  ft  Redf.  Neg.  pt  408; 
Bailey  v.  New  York,  8  Hill,  581,  2  Denio.  488; 
Bay  V.  Cohoee  Co.  2  N.  Y.  160,  61  Am.  Dec. 
279;  Tremain  y.  Cohoee  Co.  2  N.  Y.  168.  61 
Am.  Dec.  284. 

The  water  company  'was  liable  for  injury 
caused  by  the  fallinff  of  its  standpipe  and 
knowledge  cuts  no  ntniie.  Its  duty  waa  to 
keep  the  pipe  standine,  or  in  the  event  of  an 
injury  to  the  public  from  its  falling  it  must 
answer  in  damages. 

CouplandY.  HardinghamfiOhmph.  898;  Orojf 
V.  BoeUm  Oadight  Co.  114  Mass.  158,  19  Am. 
Rep.  224. 

It  is  the  owner^s  duty  to  keep  his  land  in 
such  a  state  that  his  neighbor  may  not  be  in- 
jured by  its  fall. 

Chauntier  v.  EtMneon.  4  Exch.  168;  NiehoU 
V.  Mardand,  L.  R  10  Ezch.  259;  2  Thomp. 
Neg.  §  1220;  ShijOey  t.  F\fij^  Aeeodatee.  101 
Mass.  258,  8  Am.  Rep.  846;  Uorham  t.  Orom, 
125  Mass.  289,  28  Am.  Rep.  284;  MUford  y. 
Bolbrook,  9  Allen,  17,  85  Am.  Dec  785;  Koppee 
y.  Appel,  14  111.  App.  170;  Ray,  Negligence 
of  Imposed  Duties,  9,  147, 148. 

When  a  person  makes  an  artificial  use  of 
lands  he  is  liable  for  all  damages  from  such 
use  without  reference  to  the  degree  of  care  and 
precaution  which  he  may  have  ezerdsed  to 
prevent  injury. 

Bylande  v.  Fletcher,  L.  R  8  Exch.  852; 
Fletcher  v.  Bylande,  L  R  1  Exch.  265;  Tenant 
V.  Ooldwin,  2  Ld.  Ravm.  1089;  Smith  v. 
Fletcher,  L.  R.  7  Ezch.  805;  Bonomi  y.  Back- 
house,  EL  BL  A  £1.  622;  Stroyan  T. 
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<  Hurbrt.  ft  N.  454;  Brmon  v.  Bobbins,  4 
Hurlst.  ft  N.  185;  Pixley  y.  Clark,  85  N.  Y. 
^20,  91  Am.  Dec.  72;  Mear$  y.  Dole,  185  Mass. 
506;  BaU  y.  Me,  99  Mass.  582,  97  Am.  Dec. 
96;  Baird  y.  WiUiamson,  15  G.  B.  N.  8.  876; 
Buckingham  y.  JE'/Zw«<,  62  Misa.  296,  52  Am. 
Rep.  188. 

Bradbury*  J.,  deliyered  the  opinioo  of  the 
court: 

The  decision  of  this  case  depends  upon  the 
nmtore  of  the  liahflity  incurred  by  one  who  col- 
lects and  maintains  upon  his  premises  a  sub- 
stance liable  to  escape  and  injure  otheza.  The 
petition  discloses  that  the  water  company  had 
erected  on  its  own  premises  a  large  iron  tank, 
or  standpipe,  about  20  feet  in  diameter  and  140 
feet  high,  which  it  maintained  full  of  water, 
for  the  purpose  of  supplying  its  customers,  the 
city  of  Defiance  and  its  inhabitants;  that  it 
owned  a  dwelling  house,  situated  within  50 
▼mrds  of  the  stand  pipe,  which  was  occupied 
by  one  John  Gillum  as  a  residence,  who 
te  conceded  to  haye  been  a  servant  of  the 
^ater  company;  that  the  defendant  in  error 
^as  the  mother-in-law  of  said  Gillum,  and  on 
the  day  of  the  accident  was  at  said  dwelling 
house  as  his  inyited  guest;  that  the  standpipe 
bad  been  negligently  constructed,  and,  prior  to 
the  accident,  had  become  cracked  and  weak- 
ened, to  the  knowledge  of  the  waterworks 
company;  that  they  negligently  permitted  ice 
to  form,  and  sand,  earth,-  and  dirt  to  aocumu- 
tmte  therein;  and  that,  by  reason  of  its  defective 
construction,  this  accumulation  of  ice,  sand, 
etc.,  and  its  cracked  and  weakened  condition, 
ao  negligently  permitted,  the  standpipe  fell, 
whereby  the  water  escaped  therefrom  with 
anch  force  as  to  crush  said  residence,  and  oyer* 
^helm  the  defendant  in  error,  causing  the  in- 
juries to  her  person  of  which  she  complained. 
That  the  fall  of  the  standpipe  and  the  result- 
ing rush  of  its  waters,  by  which  the  defendant 
in  error  was  oyerwhelmed  and  injured,  were 
due  to  the  negligence  of  the  plaintiff  in  error, 
is  admitted  by  the  demurrer  to  the  petition. 
She  was  at  the  dwelling  house  of  her  son-in- 
law,  as  the  guest  of  himself  or  family,  as  she 
liad  a  lawful  right  to  be,  and.  while  such  guest, 
without  the  slightest  fault  chargeable  to  her 
in  connection  with  the  accident,  sustained  in- 
juries attributiye  solely  to  the  wrongful  con- 
duct of  the  plaintiff  in  error.  If,  unTler  these 
circumstances,  she  cannot  recover  for  those  in- 
juries, it  is  because  the  plaintiff  in  error  owed 
no  duty  to  her  in  this  connection. 

The  terms,  as  to  rent  or  otherwise,  upon 
^hich  the  dwelling  house  was  occupied,  do 
cot  appear.  Gillum,  the  seryant  of  the  com- 
fMuiy,  may  have  been  a  mere  tenant,  at  will, 
occupying  it  as  part  of  the  consideration  he 
was  receiving  for  his  seryices,  the  latter  being 
determi cable  at  the  pleasure  of  either  party. 
Whether  this  supposition  accords  with  the 
facts,  or  whether  be  was  occupying  it  for  a  defi- 
nite period  at  a  fixed  rental,  is  not  material. 
In  either  case  it  was  In  his  possession,  and  oc- 
cupied by  him  as  a  family  residence.  What- 
ever might  be  the  character  or  duration  of  his 
title,  it  was  within  the  principle  of  those  rules 
of  law  which  protect  a  proprietor  against  in- 
juries caused  by  acts  committed  on  adjoining 
premises.    His  rights  may  not  have  been  as 


extensive  and  yaluable  as  those  an  owner  in 
fee  would  haye  had,  but  such  rights  as  he  pos- 
sessed were  entitled  to  protection.  These  pro- 
tective principles  enfold  persons  and  personal 
property,  as  well  as  real  estate.  To  collect  and 
maintain  upon  one's  premises  substances  likely 
to  do  mischief  if  they  escape  menaces  persons 
and  personal  property  in  the  yicinity  equally 
with  the  real  estate;  and  such  persons  or  per- 
sonal property,  when  rii^htfullv  there,  should 
be  equally  protected.  The  defendant  in  error 
was  the  guest  of  the  occupant  of  the  dwelling 
house.  It  was  his  priyilege  to  expressly  or 
impliedly  invite  her,  and  she  had  a  right  to  ac- 
cept the  inyitation.  Beins  rightfully  there,  as 
the  guest  of  the  occupant  oi  the  dwelling  house 
that  was  overwhelmed  by  the  escaping  water, 
we  think  her  rights  in  this  connection  equal 
to  his  richta. 

This  brings  us  to  the  consideration  of  the 
question  of  the  liability  of  one  who,  for  his 
own  purposes,  collects  upon  his  premises  a  sub- 
stance likely  to  injure  others  in  case  it  escapes. 
The  principle  upon  which  liability  rests  in 
such  case  is  ouite  unlike  that  which  deter- 
mines the  liaoility  of  one  who  leaves  un- 
guarded ezcayations  upon  his  own  lands,  or 
one  who  negligently  constructs  a  buildinff  so 
that  it  falls  upon  his  own  premises.  In  these 
latter  cases  no  one  can  be  injured  unless  he 
comes  upon  the  premises.  If  he  remains 
away,  he  is  safe.  In  the  former,  the  danger 
arises  from  the  natural  tendency  of  the  things 
to  escape  from  the  premises  where  stored,  to- 
gether with  the  likelihood  of  its  doing  injury  if 
It  does  escape  therefrom.  In  England  it  seems 
to  be  settled,  by  Fletcher  y.  Byutnde,  L.  R.  1 
Ezch.  266,  that  the  duty  rests  upon  one  who 
collects  and  stores  upon  his  premises  inanimate 
substances  or  animate  things  froift  the  escape 
of  which  injury  is  likely  to  follow,  to  prevent 
such  escape.  While  this  duty  may  not  extend 
to  trespassers,  or  those  who.  for  their  own  pur- 
poses, without  express  or  implied  invitation 
from  the  proprietor,  choose  to  come  upon  the 
premises,  yet  that  case  (Fletcher  y.  JRylande, 
eupra)  should  l>e  regarded  as  extending  this 
duty  to  all  persons  who  may  be  ri^tfuily  on 
adjoining  premises.  Blackburn,  J.,  in  the 
course  or  an  able  opinion,  and  speaking  for  the 
whole  court,  used  the  following  language: 
**We  think  that  the  true  rule  of  law  is  that  the 
person  who  for  his  own  purposes  brings  on  his 
lands,  and  collects  and  keeps  there,  anything 
likely  to  do  mischief  if  it  escapes,  must  keep  it 
in  at  his  peril,  and,  if  he  does  not  do  so,  is  prima 
facie  answerable  for  all  the  damage  which  is 
the  natural  consequence  of  its  escape.  He  can 
excuse  himself  bv  showing  that  the  escape  was 
owing  to  the  plaintiff's  default;  or  perhaps 
that  the  escape  was  the  consequence  of  a  eis 
tn^/^,  or  the  act  of  Grod.  .  .  .  The  general 
rule,  as  above  stated,  seems,  on  principle.  Just. 
The  person  whose  grass  or  corn  is  eaten  down 
by  the  escaping  cattle  of  his  neighbor,  or 
whose  mine  is  flooded  by  the  water  from  his 
neighbor*s  reseryoir,  or  whose  cellar  is  invaded 
by  the  filth  of  his  neighbor's  privy,  or  whose 
habitation  is  made  unhealthy  by  the  fumes 
and  noisome  vapors  of  his  neighbor's  alkali 
works,  is  damnified  without  any  fault  of  his 
own;  and  it  seems  but  reasonable  and  Just 
that  the   neighl>or,  who  has  brought  soma- 


a2L.  R.  A. 


n 


788 


Ohio  Sufbkmb  Coubt. 


thing  on  his  own  property  which  was  not  nat- 
ural there,  harmless  to  others  so  long  as  it  is 
confined  to  bis  own  property,  bat  which  he 
knows  to  be  mischieTousu  it  gets  on  his  neigh- 
bor's should  be  obliged  to  make  good  the  dam- 
age which  ensues  if  he  does  not  succeed  in  con- 
flnioe  it  to  his  own  property.  But  for  his  act 
in  bringing  it  there  no  mischief  could  have  ac- 
crued, and  it  seems  but  just  that  he  should  at 
his  peril  keep  it  there  so  that  no  mischief  may 
accrue,  or  answer  for  the  natural  or  anticipated 
consequences.  And  upon  authority,  this,  we 
think,  is  established  to  be  the  law,  whether  the 
things  so  brought  be  beasts,  or  water,  or  filth, 
or  stenches/' 

This  doctrine  would  seem  to  be  in  exact 
accord  with  Justice  ;aOd.|R>und  reason,  but  in 
the  case  before  us  we  are  not  required  to  apply 
it  to  its  full  extent,  because  the  defendant  In 
error,  in  her  amended  petition,  expressly  avers 
negligence  In  the  construction  of  the  stand- 
pipe,  as  well  as  a  knowledge  that  it  had  after- 
wards cracked  and  become  weakened,  a  negli- 
gent failure  to  make  repairs,  and  that  the  ao- 
ddent  which  caused  her  injuries  was  the  direct 
result  of  such  negligence.    Therefore,  w hether 


or  not  she^ald*  recover,  In  the  abseneeof  utg- 
ligence  on  the  part  of  the  water  oompanj  m 
storing  the  water,  does  not  concern  us  at  tki» 
time,  for,  however  that  may  be,  oertafnlT  OBft- 
who,  like  defendant  in  error,  is  rigbtfully  on 
premises  adjoining  those  upon  which  socfa  sub- 
stances are  stored,  and  is  injured  bv  tbeir  es- 
cape, should,  upon  the  plainest  principle  of 
natural  justice,  recover  from  the  proprietor 
storing  the  same  damages  for  such  iojaiy, 
where  the  escape  was  caused  by  negligence. 
JudgmeiU  affirmed. 

Biirket«  J.,  dissenting: 

As  I  read  the  petition,  the  honse  at  m^fafeb 
plaintiff  below  was  visiting  was  on  the  aame 
premises  as  the  standpipe,  and  was  a  part  of 
said  premises,  and  was  not  on  adjoining  prem- 
ises, and  therefore  the  water  company  owed  wy 
duty  to  her,  and,  when  she  went  upon  tiie  prem- 
ises without  the  invitation  of  the  companv, 
she  went  at  her  own  periL  There  is  no  mla' 
of  law  warranting  the  placing  of  the  house  by^ 
construction  on  adjoining  premises  when  ft  itt 
fact  stands  upon  the  premises  of  the  water* 
works  company. 
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HON  LUCK,  Appt., 

«. 

George  0.   SEARS,  Sheriff  of  Multnomah 

County,  Bespi, 


.Or. 


.-) 


PoMcarion  of  opium  withont  haTlii^  m 
lloenae  therefor,  or  without  bavlDff  obtained 
it  on  the  prescription  of  a  physioian  or  ptaarma- 
olst  for  medioiDal  purposes,  may  be  made  a 
criminal  offense  Id  the  dtocretion  of  the  lesisiature 
without  violatmff  any  oonstltutlonal  rtffht. 

(April  27. 1801) 

APPEAL  bv  petitioner  from  a  Judgment  of 
the  Circuit  Court  for  Multnomah  County 
denying  his  application'for  a  writ  of  habeas 
corpus  to  procure  his  discharge  from  the 
custody  of  the  sheriff,  to  wliich  he  had  been 
committed  for  violation  of  the  provisions  of  an 
act  for  the  regulation  of  the  sale  of  opium. 
AMrMcd, 

The  facts  are  stated  in  the  opinion. 

Mr.  R.  W.  Wilbur,  for  petitioner: 

The  writ  of  habeas  corpus  lies  when  an  order 
or  process  has  been  issued,  though  in  proper 
form,  in  a  case  not  allowed  by  law. 

Or.  Code.  §  623,  subs.  4;  Church,  Habeas 
Corpus,  g  236. 

The  court  in  a  habeas  corpus  proceeding,  in 
inquiring  into  the  legality  of  an  imprisonment, 
should  see  if  the  original  court  had  Jurisdiction. 

Church,  Habeas  Corpus,  g  286;  Or.  Code. 
6  622;  Barton  v.  Satinden,  16  Or.  58;  Wood, 
Habeas  Corpus,  180. 

Every  act  shall  embrace  but  one  subject  and 

Nora.— As  to  the  validity  of  statutes  making  it 
orimlnal  to  have  posDOflslon  of  propertiy  which  is 
capable  of  orimlual  use,  see  note  to  State  v.  Lewis 
(Indj80L.R.A.tt.  1 
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matters  properly  connected  therewith,  wbi^ 
subject  shall  be  expressed  in  the  title. 

Or.  Const,  art.  4,  §  20. 

When  the  Constitutions  require  the  subject 
to  be  expressed  in  the  title  of  an  act  of  the 
legislature,  the  same  must  be  taken  into  coo- 
sideratlon  in  a  construction  of  the  statute  and 
may  often  limit  the  meaning  of  the  act. 

28  Am.  &  Eng.  Enc.  Law,  p.  828;  Slate  T. 
MeOuire,  24  Or.  877, 21  L.  R  A.  478. 

It  cannot  become  a  legal  wrong  for  one  to 
become  intoxicated  in  the  privacy  of  his  own 
room. 

Tiedeman,  Pol.  Power,  g  68. 

It  is  a  fundamental  law  of  the  land  that  every 
man  can  do  with  his  own  what  he  wills,  and 
liberty  and  pursuit  of  happiness  are  violated 
when  sudi  right  is  denied. 

Cooley.  Const.  Law,  486,  716;  Tiedeman^ 
Pol.  Power,  8  68. 

The  legislature  cannot  pass  a  law  which  pro- 
hibits the  simple  possession  of  opium  or  intoxi> 
eating  liquors. 

Tiedeman,  Pol.  Power,  Sg  14a-140a;  8M9 
V.  QUman,  88  W.  Va.  146,  6  L.  R.  A.  847; 
Wyruhamer  v.  PwpU,  18  N.  Y.  884:  Pft^f^ 
V.  Drew,  88  Me.  658;  BxparteAh  Lit,  llSawy. 
447:  Petypie  v.  CtNeU, 71  Mich.  884;  Ah  Umy, 
Terntary,  1  Wash.  178,  9  L.  R  A.  SW. 

Mr,  C.  M.  Idleman*  Attorney  General,  for 
respondent. 

Beam  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  is  m  habeas  corpus  proceeding,  and 
comes  here  on  appeal  from  a  Judgment  of  the 
court  below  remanding  the  petitioner  to  th» 
custody  of  the  sheriff  of  Multnomah  county. 
The  petitioner  was  arrested,  tried,  and  con- 
victed for  having  in  his  possession  opium.  In 
violation  of  the  provisions  of  an  ad  entitled 
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''An  Act  to  Regulate  the  Sale  and  Gift  of 
Opium,  Morphine,  Engshe  or  Cooked  Opium. 
Hydrate  of  Chloral  or  Cocaine/'  approved 
February  21,  1887  (Laws  1887,  p.  87).  The 
lal  section  of  this  act  provides  that  "no  person 
shall  have  in  his  or  her  possession,  or  offer  for 
sale,"  any  of  the  drues  enumerated  in  the  title 
''who  has  not  previously  obtained  a  license 
from  the  countv  clerk  of  the  countr  in  which 
hA  or  she  resides  or  does  business/'  Sections 
from  2-6  inclusive  provide  the  form  of  the 
license;  that  it  shall  be  issued  only  to  regularly 
qualified  physicians  who  keep  a  stock  of  drugs 
«nd  medicines  for  their  own  use  in  prescription, 
and  regularly  qualified  druggists;  prohihits  the 
«ale  and  gift  of  any  of  the  enunierated  drugs 
to  anv  person  except  on  the  prescription  of  a 
physician  or  regularly  qualified  pharmacist, 
and  then  only  of  the  kindand  quantity  therein 
named;  provides  that  none  but  physicians  and 
pharmacists  who  have  duly  registered  as  re- 
quired by  the  act  shall  be  authorized  to  pre- 
scribe the  use  of  any  of  such  drugs,  and  then 
only  for  the  cure  of  disease,  and  in  such  cases 
and  quantities  as  are  recognized  by  medical 
science  as  proper  and  fit.  Section  7  requires 
physicians  and  pharmacists  who  have  pre- 
scribed any  of  said  drugs  to  keep  a  record 
thereof,  which  shall  be  open  to  public  inspec- 
tion, showing  the  date  of  the  prescription,  the 
same  and  residence  of  the  patient,  the  disease 
for  which  it  was  prescribed,  and  how  much 
and  how  often  the  patient  was  instructed  to  use 
the  same.  Section  8  defines  who  shall  be 
deemed  physicians  and  pharmacists  within  the 
meaning  of  the  act.  Section  9  provides  the 
penalty  for  its  violation,  and  section  10  gives 
the  Justice's  court  Jurisdiction  of  offenses  de- 
scrilied  therein.  The  i)etitioner  claims  that  he 
is  illegally  restrained  of  his  liberty,  because  (1) 
the  act  of  1887  does  not  intend  to  make  the 
possession  of  opium  a  crime  unless  it  is  kept 
for  sale  or  gift;  and  (2)  if  it  does,  it  infringes- 
upon  the  fundamental  rights  of  liberty  and 
property,  and  is  therefore  void. 

That  the  act  with  which  the  defendant  was 
charged,  ms.,  having  in  his  possession  opium 
without  either  a  license  therefor  or  it  having 
been  obtained  on  the  prescription  of  a  physician 
or  pharmacist  for  medicinal  purposes,  is  within 
the  restraint  of  the  statute,  there  can  be  no 
doubt.  The  act  provides,  in  plain  and  unam- 
biguous language,  that  no  person  shall  have  in 
his  or  her  possession  opium  who  has  not  pre- 
viously obtained  a  license  therefor,  unless,  as 
the  law  clearly  implies,  it  be  obtained  on  the 
prescription  ox  some  duly  qualified  physician 
or  pharmacist  for  medicinal  purposes.  Its  evi- 
dent purpose  and  object  is  to  regulate  the  sale 
and  traffic  in  opium  and  the  other  enumerated 
poisonous  drugs  so  as  to  prevent  a  prevalent 
evil  by  confining  their  use  to  strictly  medicinal 
purposes,  and  to  that  end  it  prohibits  any  per- 
son except  licensed  physicians  and  druggists 
from  having  such  drugs  in  his  or  her  possession 
unless  obtained  for  medicinal  purposes  in  the 
manner  provided  in  the  act;  and  such  provision 
is  clearly  germane  to  and  within  the  subject 
of  the  act  as  expressed  in  the  title.  Black,  In- 
toxicating Liquors,  §  64;  Btaie  v.  Shaw,  22  Or. 
287. 

Nor  do  we  think  the  act,  as  so  interpreted, 
unconstitutional,  as  being  an  infringement  on 
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the  rights  of  liberty  andproperty  as  guaranteed 
by  the  fundamental  law.  Opium  is  an  active 
poison,  and  has  no  legitimate  use  except  for 
medicinal  purposes;  but  it  is  frequently  used 
to  produce  a  kind  of  intoxication  by  smokine 
or  eating,  a  loathsome,  disgusting,  and  degrad- 
ing practice,  which  results  not  only  in  pauper- 
ism and  crime,  but  also  in  the  serious  impair- 
ment of  the  mental  and  physical  condition  of 
those  who  indulge  in  it.  Tlie  sale  and  disposi- 
tion of  such  a  drue  may  unquestionably  be 
regulated  and  controlled  by  law,  and  whether 
its  nature  and  character  are  audi  that,  for  the 
protection  of  the  public,  its  possession  by  un- 
authorized persons  should  be  prohibited,  is  a 
question  of  fact  and  of  public  policy,  which 
belongs  to  the  legislative  department  to  deter- 
mine. The  discretion  of  the  legislature  in  the 
employment  of  means  which  hre  reasonably 
calculated  to  protect  the  health,  morals,  or 
safety  of  the  public  is  very  great;  and  so  long 
as  it  does  not  infringe  upon  the  inherent  rights 
of  life,  liberty,  and  property,  either  directly  or 
through  some  limitations  upon  the  means  of 
living  or  some  material  right  essential  to  the 
enjoyment  of  life,  its  determination  is  conclu- 
sive upon  the  courts.  And  while  the  state 
cannot  assume  to  be  the  guardian  of  morals,  it 
has  the  undoubted  power  to  enact  measures 
calculated  for  the  suppression  of  such  forms 
of  vice  as  threaten  its  welfare  by  generating 
disease,  pauperism,  and  crime;  and  primarily, 
it  is  for  the  lesislature  to  determine  what  laws 
and  ragulations  are  needful  for  that  purpose. 
Muffler  V.  Kansas,  128  U.  S.  fi28, 81  L.  ed.  205; 
Powell  V.  PentuylDania,  127  U.  S.  678,  82  L. 
ed.  258.  Of  course  this  power  must  be  so  ex- 
ercised as  not  to  arbitrarily  Infringe  upon  per- 
sonal and  property  rights,  but  "in  many  cases 
of  mere  administration  the  responsibility  it 
purely  political,  no  appeal  lying  except  to  the 
ultimate  tribunal  of  the  public  Judgment,  eat- 
ercised  either  in  the  pressure  of  opinion  or  by 
means  of  the  suffrage."  Tiek  Wo  v.  Hopkins, 
118  U.  S.  87a»  80  L.  ed.  226.  To  this  last  class, 
in  our  opinion,  belongs  the  case  before  us. 
The  act  does  not  forbid  the  possession  or  pro- 
hibit the  sale  of  opium,  but  allows  both  under 
such  regulations  and  conditions  ss  will,  it  is 
believed,  tend  to  prevent  its  harmful  and  im- 
proper use.  No  right  secured  by  the  funda- 
mental law  is  interbred  with  or  impaired  by 
this  legislation,  because  the  possession  and  use 
of  the  drugs  are  not  restrained  thereby,  so  as 
to  destroy  Its  value  as  a  remedial  agent,— its 
only  recognized  legitimate  use.  Its  object  and 
purpose  is  to  so  regulate  the  possession,  sale,  and 
disposition  of  a  dangerous  yet  useful  drug  as 
to  prevent  the  weak  and  unwary  from  using  it 
to  their  own  physical  and  mental  ruin,  and  to 
the  serious  injury  of  the  general  public;  and  in 
our  opinion,  violates  no  constitutional  right 
Bials  V.  Ah  Chew,  16  Nev.  50.  40  Am.  Rep. 
488;  Bx  parte  Tunff  Jon,  28  Fed.  Rep.  808; 
Ah  Lim  V.  Territory,  1  Wash.  156.  9  L.  R.  A. 
895;  Davie  v.  State,  68  Ala.  58,  44  Am.  Rep. 
128;  State  v.  Smvth,  14  R.  L  100.  We  are  not 
unmindful  of  tne  fact  that  some  courts  have 
held  that  the  legislature  cannot  make  it  a  crime 
to  have  in  one's  possession  intoxicating  liquora, 
although  it  may  regulate,  or  even  prohibit,  the 
sale  and  disposition  thereof.  State  v.  Gilmanp 
88  W.  Ya.  146,  6  L.  R.  A.  847;  Tiedeman, 
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Pol.  Power,  §  68.  Bat  the  priodple  of  these 
cases  has  do  application  here.  It  is  a  matter 
of  common  knowledge  that  intoxicating  liquors 
are  produced  principally  for  sale  and  consump- 
tion as  a  be?erage,  and  so  common  has  been 
their  manufactuxe  and  use  for  this  purpose  that 
tbey  are  regarded  hf  some  courts  as  legitimate 
articles  of  property,  the  possession  of  which 
neither  produces  nor  threatens  any  harm  to  the 
publia  But  the  use  of  opium  for  any  purpose 
other  than  as  permitted  in  this  act  has  no  place 
in  the  common  experience  or  habits  of  the 
people  of  this  country,  but  is  admitted  by  all 
to  be  an  insidious  and  demoralizing  vice,  in- 


Jurious  alike  to  the  health,  mo»ISj«nd  wdlsvs 
of  the  public;  and  therefore  its  powcasioD,  un- 
less in  the  manner  provided  by  the  leiriaiatan 
for  the  purposes  stated,  cannot  be  pvesamed 
to  be  of  any  ralue  to  its  owner  except  on  the 
hypothesis  that  he  intends  to  make  a  use  of  ft 
injurious  to  himself  and  the  gjeneral  pnhlic; 
and  hence  it  is  within  the  legitimate  exercise 
of  the  police  power  of  the  state  to  regulate  Us 
sale,  and  confine  its  possession  to  certain  dcwi^- 
nated  persons,  as  a  means  of  public  safety,  u 
follows  that  Vie  judgment  cf  ihs  court  bdom  U 
right,  and  muH  be  affirmed. 
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Town  of  BRISTOL 

e. 

BRISTOL  &  WARREN  WATERWORKS 

et  al. 


.B.  L. 


.) 


X  •  One  affainat  whom  no  relief  ia  ■ooflrl't 
except  that  he  be  ordered  to  convey  certain 
property  which  the  bUl  shows  that  he  has  already 
conveyed  Is  not  a  proper  party  to  the  bllL 

8«  A  oontraet  between  ft  town  and  » 
waterworka  eoipaTiy  forthe  purchase  by 
the  town  of  the  waterworks  at  a  price  to  be  mu- 
tually agreed  upon,  or,  on  failure  to  affree,  to  be 
fixed  by  arbitrators,  will  be  enforced  by  the  court 
if  the  waterworks  company  refuses  to  agree  or  to 
appoint  arbitratora;  where  the  amneement  to  pur- 
chase Is  merely  a  part  of  another  more  extensive 
contract  under  which  the  parties  have  incurred 

obligations  so  that  they  cannot  be  placed  fti  ttaJtu 

quo, 

S*  The  fkllnre  to  aippolnt  an  arbliraitor 

under  an  agreement  for  arbitration  cannot  be 
objected  to  by  another  party  who  has  expressly 
(riven  notice  of  a  refusal  to  comply  with  the  con- 
tract for  arbitration. 

4.  An  aTerment  in  m  bill  tliat  plaintiff 
ia  ready  and  willin^f  or  able  to  pay  the 
price  to  be  fixed  by  arbitrators  is  not  neceseary 
in  a  bill  framed  upon  the  theory  that  the  time 
fur  arbitration  has  passed  iMcause  the  respondent 
has  refused  arbitration. 

6«  The  objection  that  m  town  haa  not 

power  to  purchase  waterworks  cannot  be  made 
by  the  owner  of  the  works  in  order  to  defeat 
its  contract  with  the  town  for  the  sale  thereof. 

(March  88,  VBM.) 

ON  DEMURRER  by  defendant  to  a  bill  to 
compel  it  to  comply  with  ita  agreement 
to  sell  its  plant  to  plalotiiP.     Oterrvled, 
The  facts  are  stated  in  the  opinion. 
Meeare,   Benjamin    M.    Bosworth   and 
Arnold  Green,  for  respondents,  in  support 
of  demurrer: 
The  respondeat  company  Is  affected  with 

Note.— As  to  the  purchase  of  waterworks  from  a 
private  corporation  by  a  municipality,  iiee  also 
National  Waterworks  Co.  ▼.Kansas  City  (C.C.  App. 
Stha)S7L.B.A.  8S7. 

As  to  the  sale  of  its  waterworks  by  a  city,  see  note 
to  Huron  Waterworks  Oo.  y.  Huron  (S.  D.)  ao  L.  B. 
A.6tfLr 
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knowledge  of  the  limitations  of  the  complaia- 
ant's  powers  and  the  powers  of  the  complain- 
ant's committee. 

AueHn  y.  CoggeehaU,  Id  R.  L  8*29,  84  Am. 
Rep.  648;  Farneworth  ▼.  Fdwtueket,  13  R  L 
82. 

The  complainant  has  no  power  to  purchase 
or  to  pay  for  the  waterworks,  or  to  bold  or  to 
manage  the  same,  except  as  gi^en  by  chap. 
14S0  of  the  Public  Laws,  passed  May  23, 1896. 
This  art  limits  the  amount  to  be  borrowed  to 
$200,000,  and  this  sum  is  to  coyer  several  items 
of  expenditure,  only  one  of  which  is  the  par- 
chase  of  the  waterworks;  it  also  contains  a 
provision  by  which  the  complainant  town  can- 
not issue  any  bonds,  however  small  in  amount, 
without  action  by  the  electors  In  town  meet- 
ing. The  act  confers  limited  powers,  but  it 
creates  no  liability  or  responsibility. 

The  power  of  a  munidpality  to  tax  must 
emanate  from  the  legislature.  The  power  is 
to  be  strictly  construed,  and  doubts  resolved 
in  favor  of  the  public  and  against  the  power. 

25  Am.  A  Eng.  Enc.  Law,  p.  681;  Mintttrn 
y.  Larue,  64  U.  8.  28  How.  486,  16  L.  ed. 
674;  Be  Qeeond  Ave.  M.  B,  Church,  66  N.  Y 
896;  Dill.  Mun.  Corp.  $§  768-765;  (TB^me  y. 
SavanfMh,  41  Ga.  881,  6  Am.  Rep.  632. 

The  complainant  cannot  enter  into  an  arbi- 
tration mutually  binding. 

Should  the  arbitrators  name  a  purchase  price 
sufBcientlv  less  than  $200,000,  the  complain- 
ant would  possess  power  to  claim  a  conveyance 
and  title.  Should  the  arbitrators  name  a  pur- 
chase price  of  more  than  $200,000,  the  com- 
plainant must  rejoin .    Our  powers  are  limited. 

Farneworth  v.  Pawtucket,  eupra, 

Meeen,  Comatoek  4b  Gardner,  for  plain- 
Uff: 

Where  the  contract  to  sell  does  not  stand 
alone,  but  is  a  part  and  perhaps  a  subsidiary 
part  of  another  contract  for  a  more  extensive 
purpose,  the  performance  of  which  has  already 
been  entered  upon,  the  manner  of  determining 
the  price  is  a  matter  of  form  rather  than  of  8ul»- 
stance,  and  If  it  becomes  ^yf^^n^  that  it  cannot 
be  determined  in  the  manner  provided  for  in 
the  instrument,  by  reason  of  the  refusal  of  one 
party  to  do  what  in  equity  he  ought  to  do.  the 
court  will  determine  it  upon  the  application  of 
the  other. 

Colee  y.  Pisek,  96  Ind.  888,  49  Am.  Rep.  161. 

If  in  case  of  the  refusal  to  arbitrate  tba 
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parties  cao  be  placed  in  itatu  quo  the  contract 
"Will  Dot  be  enforced.  If»  bowe?er,  they  have 
fncurred  other  obligations  under  the  agreement, 
so  that  the^v<^9lUM>tbe  placed  in  ttatu  quo  the 
eoart  will  itself  enforce  the  agreement. 

TKkeidw  ▼.  BiddU,  4  DilL  65;  Emrman  t. 
Babeoek,  108  Ind.  461;  Lowe  t.  Brawn,  ^OhHo 
8t.  468;  BiddUe  y.  BatMey,  62  Mo.  168;  Hugw. 
Van  BurkUo,  58  Mo.  202;  Morse,  Arbitration 
A  Awsrd,  94;  Pom.  Spec.  Perf.  ConU  gg  148- 
151;  Waterman,  Spec.  Perf.  §  44. 

By  the  laws  of  the  state  of  Rhode  Island  in 
force  at  the  time  the  contract  was  made  and 
also  at  the  time  of  the  passage  of  the  yote  to 

gurchase,  towns  haye  power  '*to  purchase  and 
old  real  and  personal  estate"  and  to  "makeaU 
contracts  necessary  and  conyenient  for  the 
transaction  of  the  business  of  the  town,"  and 
may  raise  by  a  tax  on  real  or  personal  estate, 
or  on  both,  such  sums  of  money  as  they  may 
deem  necessary  "for  allfnecessary  charges 
and  expenses  whatsoever  arising  within  the 
town." 

R  I.  Pub.  Stat  chap.  84,  gg  2-4S. 

Under  statutes  similar  to  this  or  eyen  less 
comprehensive  it  has  been  held  that  a  town 
could  establish  a  system  of  waterworks. 

Borne  y.  Cabot,  &  Ga.  60;  WOle  r,  Atlanta, 
48  Qa.  67;  Livingeton  y.  Pippin^  81  Ala.  642; 
Grant  y.  Davenport,  86  Iowa,  896;  Hardy  y. 
Waltham,  8  Met.  168;  AUen  y.  Taunton,  19 
Pick.  485. 

TtlHnghaat,  J.,  delivered  the  opinion  of 
the  court: 

The  substantial  allegations  of  the  bill,  in  so 
far  as  the  same  are  material  to  the  questions 
raised  by  the  demurrer,  are  as  follows,  me. : 
(1)  That  on  the  80th  day  of  January,  1882^  the 
town  of  Bristol  entered  into  a  contract  with  the 
respondent  Qeorge  H.  Norman  for  the  con- 
struction of  a  system  of  waterworks  for  sup- 
plying pure  water  to  said  town.  (2)  That  by 
said  contract  said  town  granted  to  said  Nor- 
man, his  successors  and  usigns,  the  exclusive 
right  and  use  of  the  public  streets,  squares,  and 
lanes  of  said  town  for  the  purpose  of  laying 
water  pipea»  and  of  continuing  the  same  therein, 
and  selling  water,  for  the  period  of  fifty  years 
from  and  after  l^e  date  of  said  contract,  or 
until  the  town  should  avail  itself  of  the  option 
of  purchase  reserved  to  it  in  said  contract; 
said  town  agreeing  to  pay  to  said  Norman,  his 
auccessors  and  asngns,  the  sum  of  $8,000  each 
year  for  the  use  of  hydrants  and  the  water 
reqiiired  for  fire  purposes  in  said  town,  and,  in 
addition  thereto,  a  sum  each  year  equal  to  the 
amount  of  all  the  taxes  assessed  in  said  town 
by  said  town  or  the  state  of  Rhode  Island  on 
said  waterworks,  for  a  supplv  of  water  for  the 
Rogers  Free  Library,  the  public  schools,  town 
house,  town  hall,  flre-enicine  house,  hook  and 
ladder  house,  police  station,  and  four  drinking 
fountains;  and  that  said  Norman,  in  considera- 
tion thereof,  agreed  to  construct  a  complete 
waterworks  for  the  supply  of  said  town  for  the 
purpose  of  domestic,  maoufacturiuff,  and  other 
uses,  to  lay  pipes  in  all  the  streets  in  the  com- 
pact part  of  the  town,  and  connect  fire  hydrants 
with  said  pipes,  and  to  at  all  times  maintain  a 
head  of  water  not  less  than  125  feet  above  high 
tide;  and  also  to  furnish  certain  drinkins  foun- 
tains, and  at  all  times  maintain  an  ample  sup- 

82  L.  R.  A. 


ply  of  water  for  domestic  and  manufacturing 
purposes,  at  rates  not  higher  than  charged  for 
the  same  at  Newport,|R.  I.    It  was  further 
provided  in  said  contract,  and  as  a  part  of  the 
consideration  for  the  privileges,  grants,  and 
payments  aforesaid,  that  said  town  of  Bristol 
might,  at  its.  option,  purchase  said  waterworks 
and  all  pipes,  reservoirs,  pumps,  and  other 
property,  rights,  and  appurtenances  connected 
with  sud  works,  at  any  time  after  ten  years 
and  within  fifteen  years  from  the  date  of  said 
contract,  for  a  fair  and  reasonable  price,  to  be 
agreed  upon  by  said  town  on  the  one  part  and 
said  Norman,  his  successors  or  assigns,  on  the 
other  part,  or  fixed  by  a  majority  of  arbitrators 
appointed  for  the  purpose,  one  by  said  town, 
one  by  said  Norman  or  his  representative,  and 
the  third  by  the  two  io  chosen.    (8)  That, 
shortly  after  the  making  of  said  contract,  said 
Norman  made  and  entered  into  another  con- 
tract with  the  town  of  Warren  for  the  construc- 
tion of  waterworks  for  the  supplying  of  that 
town  with  water,  and  that,  after  the  making  of 
said  contracts  with  said  towns  of  Bristol  and 
Warren,  saki  Norman  proceeded  to  construct  a 
single  system  of  waterworks  for  the  supplying 
of  water  to  both  said  towns;  and  that  from 
thence  hitherto  he  has  supplied  said  town  of 
Bristol  and  the  inhabitants  thereof  with  water, 
and  has  received  payment  therefor,  in  accord- 
ance with  the  terms  of  said  contract.     (4)  Iliat. 
soon  after  the  completion  of  said  system  ox 
waterworks,  said  Norman  conveyed  tke  same, 
and  all  his  right,  title,  and  interest  therein,  to 
the  Bristol  &  Warren  Waterworks,  a  corpora- 
tion created  by  the  general  assembly,  by  deed 
duly  recorded  in  said  towns  of  Warren  and 
Bristol.    (5)  That   the   qualified   electors  of 
said  town  of  Bristol,  at  a  meeting  duly  called 
and  held  after  the  expiration  of  ten  years 
and  within  fifteen  years  from  the  date  of  said 
contract  between  the   town  of  Bristol  and 
said  Norman,  passed  a  vote  whereby  it  voted  to 
purchase  of  the  Bristol  ft  Warren  Waterworks 
the  said  waterworks  and  other  property,  rights, 
and  appurtenances  belonging  thereto,  in  accord- 
ance with  the  option  aforeuid,  and  appointed 
a  committee  of  said  town,  with  authority  to 
agree  with  said  company  upon  a  fair  and  rea^ 
sonable  price  for  such  waterworks,  and,  in 
default  of  such   agreement,  to  appoint  an 
arbitrator  in  behalf  of  said  town,  in  accord- 
ance with  the  terms  of  said  contract,  and  to 
take  such  legal  and  other  proceedings  as  might 
be  necessary  to  procure  for  said  town  of  Bristol 
the  title  to  said  waterworks;  and  that  said 
committee,  immediatelyafter  its  appointment, 
notified  said  Bristol  A  Warren  Waterworks  of 
the  aforesaid  action  of  said  town,  and  requested 
said  corporation  to  agree  with  them,  as  repre- 
senting said  town,  upon  a  fair  and  reasonable 
price  to  be  paid  for  said  waterworks,  and  also 
gave  such  notice  and  made  such  request  to 
said  respondent  George  H.  Norman;  but  that 
he  and  the  Bristol  &  Warren  Waterworks 
expressly  refused,  and  still  refuse,  to  attempt 
to  agree  with  said  town  upon  a  fair  and  rea- 
sonable price  to  be  paid  for  such  waterworks, 
and  refuse  to  appoint  an  arbitrator  to  deter- 
mine a  price  to  be  paid  for  such  waterworks, 
in  accoraance  with  the  terms  of  said  contract, 
and  also  refuse  to  convey  said  waterworks  to 
said  town  of  Bristol.    (6)  That  unless  the  com- 
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plaiDftDt  sball  be  enabled  to  purcbase  said 
eystem  of  Tvaterworks  said  NonDan  and  said 
waterworks  com  pan j  and  Ita  assigns  will,  in 
accordance  with  the  terms  of  said  contract, 
continue  to  baye  and  enjoy  the  exclualTe  ri|ir^t 
and  privilege  of  maintaining  a  system  of  water- 
works in  said  town  of  Bristol  for  the  term  of 
fifty  years,  as  aforesaid,  notwithstanding  the 
vote  of  said  town  to  purchase  the  same,  and  in 
violation  of  the  conditions  of  said  contract. 
The  prayer  of  the  biU  is  that  it  may  be  ascer- 
tained, by  reference  to  a  master,  or  in  such 
other  manner  as  the  court  may  deem  proper, 
how  much  and  what  part  of  said  waterworks 
system  the  said  respondents,  or  either  of  them, 
can  convej^  to  the  complainant  for  use  in  con- 
nection wiih  a  system  of  waterworks  for  said 
town  of  Bristol,  and  bow  much  and  what  part 
of  the  same  it  is  incumbent  upon  the  complain- 
ant to  purchase  and  pay  for,  and  also  what  is 
a  fair  and  reasonable  price  to  be  paid  for  the 
same;  and  that  said  respondents,  either  or 
both  of  them,  as  the  court  may  determine  to  be 
proper  and  necessary,  may  be  ordered  by  decree 
of  the  court  to  convey  to  the  complainant  said 
waterworks,  or  such  part  thereof  as  it  mav  be 
found  that  lliey,  or  either  of  them,  are  able  to 
convey  and  should  so  convey,  upon  payment 
by  the  complainant  of  such  fair  and  reason- 
able price  as  may  be  determined,  which  price 
the  complainant  is  ready  and  willing  and  offers 
io  pay;  and  for  other  relief. 

To  this  bill  of  complaint  the  respondents 
respectively  have  demurred.  The  ground  upon 
which  the  respondent  Norman  bases  his  demur- 
rer is  that  it  appears  that,  previous  to  the 
bringing  of  the  bill  in  this  cause,  he  had  con- 
vey^ all  his  right,  title,  and  interest  in  said 
system  of  waterworks  to  the  Bristol  &  Warren 
Waterworks,  a  corporation  created  by  the  legis- 
lative assembly  or  the  state  of  Rhode  Island, 
by  deed  duly  recorded  in  the  towns  of  Warren 
&  Bristol,  and  In  Bristol  county,  in  the  state  of 
Massachusetts,  and  hence  that  be  has  no  inter- 
est in  the  subject-matter  of  the  suit  which  can 
make  him  liable  to  the  claims  of  the  complain- 
ant, as  set  forth  in  the  bill  We  think  this 
demurrer  must  be  sustained.  The  bill  seeks 
for  no  relief  affainst  the  respondent  Norman 
except  that  he  Be  ordered  to  make  conveyance 
of  said  waterworks;  and  as  it  appears  that  he  has 
already  sold  and  conveyed  all  his  right,  title, 
and  interest  therein  to  said  Bristol  &  Warren 
Waterworks,  he  is,  of  course,  unable  to  convey 
the  same  to  complainant,  and  hence  is  not  a 
necessary  or  proper  party  to  the  bill. 

The  demurrer  of  the  Bristol  &  Warren  Water- 
works is  based  upon  the  grounds:  (1)  That  the 
contract  is  one  to  convey,  at  a  price  to  be  agreed 
upon,  or  to  be  fixed  by  arbitrators;  (2)  that  for 
such  price  the  court  cannot  substitute  a  price 
to  be  fixed  by  itself  directly,  or  tbrouffh  the 
agency  of  a  master;  (8)  that  said  bill  ol  com- 
plaint contains  no  averment  that  the  complain- 
ant has  appointed  the  arbitrator  provided  for 
in  said  contract  to  be  appointed  by  itself;  (4) 
that  said  bill  of  complaint  contains  no  aver- 
ment that  the  complainant  has  appointed  the 
arbitrator  provided  for  in  said  contract,  and 
has  communicated  such  appointment  to  this 
respondent;  and  (6)  that  said  bill  of  complaint 
contains  no  averment  that  said  complainant  is 
ready  and  willing,  or  is  ready  or  is  willing  or 
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is  able  to  pay  the  price  which  may  be  fixed  bf 
the  arbitrators  provided  for  in  said  contract,  or 
that  it  has  the  legal  power,  either  by  loan  or 
by  taxation,  to  raise  the  amooat  of  the  price  m 
to  be  fixed  by  said  arbitrators. 

The  first  and  second  groonda  tti  said  de- 
murrer may  properly  be  considered  topther. 
The  case  which  the  record  presents  is  thise 
The  town  of  Bristol  had  the  right,  under  ihs 
contract  aforesaid,  to  purchase  the  waterworks 
in  question,  at  a  price  to  be  mutually  agreed 
upon  by  the  parties  thereto,  or,  in  case  of  m 
failure  so  to  agree,  to  have  the  price  fixed  by 
arbitrators,  chosen  as  aforesaid.  It  has  elected 
to  exercise  said  right.  The  Bristol  &  Warren 
Waterworks,  whidi  confessedly  stands,  so  far 
as  said  contract  is  concerned,  in  the  shoes  of  said 
Norman,  with  the  same  rights  and  liabilities 
which  appertained  to  him,  has  refused  either  to 
agree  upon  a  price  for  said  waterworks  or  to 
appoint  arbitrators  to  fix  the  same.  In  other 
words,  it  has  deliberately  violated  the  expresB 
terms  of  said  contract  in  this  regard;  and  i»  is 
suggested  that,  unless  this  court  has  Jurisdic- 
tion to  either  compel  a  apecific  performance 
thereof  or  to  grant  the  relief  prayed  for,  said 
waterworks  company  may  continue  to  bold 
said  property,  and  enjoy  the  privileges  and 
immunities  secured  by  said  contract^  for  the 
remainder  of  the  term  of  fifty  years,  in  con- 
tinual violation  of  said  contract.  Bat,  bow- 
ever  this  may  be,  we  think  there  is  no  doubl 
as  to  the  Jurisdiction  of  this  court  to  grant  the 
relief  prayed  for.  Said  company  having  failed 
to  comply  with  the  terms  of  said  contract  in 
the  particulars  aforesaid,  this  court  clearly  has 
the  authority  to  provide  some  means  for  the 
fixing  of  the  price  at  which  said  waterworks 
shall  be  conveyed  to  said  town,  and  to  order 
such  conveyance;  and  we  think  that  the  resn- 
lar  and  proper  mode  to  accomplish  this  object 
is  by  first  referring  the  case  to  a  master,  to  as- 
certain and  determine  the  price  at  which  said 
works  shall  be  conveyed.  If  the  case  was  that 
of  a  simple  agreement  or  contract  for  the  sale 
of  land  or  other  property  at  a  price  to  be  fixed 
by  arbitrators,  where  one  of  the  parties  had  re- 
fused to  appoint  an  arbitrator,  the  court  prob- 
ably could  not,  upon  the  application  of  the 
other  party,  either  fix  a  price  itself  or  appoint 
arbitrators,  for  the  reason  suggested  in  the  de- 
murrer, «ts.,  that  the  contract,  being  simply  for 
a  sale  at  a  price  to  be  fixed  in  a  certain  man- 
ner, the  parties  could  not  be  compelled  either 
to  sell  or  to  buy  at  a  price  not  so  fixed.  Such 
is  the  English  doctnne.  MUrm  y.  Oery,  14 
Yes.  Jr.  400;  WiOa  y.  DatU,  8  Meriv.  607; 
Vieken  y.  Vieker9,  U  B.  4  £q.  620.  The  same 
rule  has  been  followed  in  this  country  when 
there  have  been  no  circumstances  to  distin- 
guish the  case  from  MilnM  t.  Oery,  Pom. 
Spec.  Perf.  Cont  §  160. 

The  cases  of  Providence  v.  8t,  John'i  Ledffs^ 
2  R.  I.  46,  and  Dike  v.  Greene,  4  R.  I.  2H5, 
would  seem  at  first  blush  to  establish  a  dif- 
ferent rule.  But  in  these  cases  the  contract 
was  to  sell  at  a  price  to  be  fixed  by  appraise- 
ment, with  no  stipulation  as  to  how  the  ap- 
praisers should  be  appointed.  The  court  held 
in  these  circumstances  that  it  could  itself  ap- 
point a  master  to  make  the  appraisal,  and 
would  decree  a  spedflc  performance  at  the 
price  so  determined.    But,  as  well  stated  by 
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<oinp1ainaiit'8  counsel,  where  the  coDtract  to 
«eU  does  not  stand  alone,  bat  is  merely  a  sub- 
-cidiary  part  of  another  contract  for  a  more  ex- 
tensive purpose,  the  performance  of  which  has 
•Already  been  entered  upon,  a  different  rule 
prevails.  In  such  a  case  the  courts  hold  that 
^he  manner  of  determining  the  price  is  a  mat- 
ter of  form,  rather  than  of  substance;  and  if 
'it  becomes  eridentthat  it  cannot  be  determined 
to  the  manner  provided  for  in  the  contract,  by 
Teason  of  the  refusal  of  one  party  to  do  what 
in  equity  he  ought  to  do,  the  court  will  deter- 
mine it  upon  the  application  of  the  other. 
CoUi  T.  Peek,  96  Ind.  838,  49  Am.  Rep.  161. 
In  other  words,  if  the  parties  have  incurnd 
-obligations  under  the  contract  so  that  they 
^cannot  be  placed  in  ttatu  quo,  the  court  will 
itself  enforce  the  agreement.  Tkheider  y. 
BiddJe,  4  Dill.  56,  Fed.  Cas.  No.  14,210;  Berr- 
*«fuin  y.  Babeoek^  108  Ind.  461;  Lowe  y.  Brown^ 
132  Ohio  St  468;  Biddle  y.  Bamiey^  62  Mo.  158. 
i3ee  also  Morse,  Arbitration  ft  Award,  94; 
Tom.  Spec.  Perf.  Cont.  §§148-161;  Water- 
man, Spec.  Perf.  §  44;  Flint  v.  Pearee,  11  R.  I. 
^76.  Pom.  Spec.  Perf.  Cont  §  151,  states 
^e  law  applicable  to  this  class  of  contracts  as 
follows:  '*The  second  class  embraces  those 
•contracts  in  which  a  mode  for  ascertaining  the 
price  te  mentioned,  but  from  the  language  of 
the  stipulation  it  is  regarded  as  nonessential, 
-mnd  as  something  rather  bj  way  of  suggestion, 
-flo  that  the  agreement  itself  is  virtually  one  to 
«ell  for  a  fair  price.  In  such  a  case  if  the 
means  specified  for  fixing  upon  the  price  fail 
'for  any  reason,  the  court  does  not  treat  the  con- 
'tract  as  fatally  defective;  but  will,  in  the  suit 
for  a  specific  performance,  direct  a  fair  and 
-reasonable  price  to  be  ascertained  in  some  man- 
-<oer  prelimiDary  to  the  decree,  either  by  refer- 
ring the  matter  to  a  master  or  other  officer,  or 
by  appointing  a  skilled  person  as  a  special 
valuer,  or  even  by  determining  the  amount 
itself;  it  will  pursue  any  such  mode  as  the  cir- 
-cumstances  of  the  case  show  to  be  expedient 
The  tendency  of  the  later  English  decisions 
'is  to  consider  these  stipulations  for  a  deter- 
mination of  the  price  by  a  third  person,  rather 
-as  a  matter  of  form  than  of  substance;  to  con- 
^«true  them  in  such  manner  that  they  liecome 
Incidental  only  to  the  main  object  of  the  agree- 
ment. The  court  will  always  look  at  the  sub- 
stance of  the  agreement,  and  disregard  the 
tmere  forms  which  had  been  provided  for  ef- 
fectuating it,  and  which  cannot  be  made  opera- 
tiye."  See  cases  cited  in  note  1.  p.  214.  In 
-other  words,  "equity  regards  not  the  form  but 
the  real  nature  of  the  transaction."  Thomp- 
son y.  Taylor,  12  R.  I.  111.  The  case  before 
us  is  a  typical  one  for  the  application  of  this 
•doctrine.  The  agreement  to  sell  is  clearly  a 
subsidiary  part  of  a  much  more  extensive  con- 
tract,—a  contract  by  virtue  of  which  the  re- 
spondent has  for  nearly  fifteen  years  enjoyed 
>€xclu8iye  privileges  in  the  highways  of  said 
town,  and  collected  laree  sums  of  money  from 
the  town  and  its  inhabitants,  and  by  virtue  of 
which  it  may  continue,  unless  said  sale  can  be 
•<M>nsnmmat^,  or  other  relief  be  granted,  to 
•«n1oy  the  same  exclusive  and  valuable  fran- 
chise for  the  remainder  of  said  term  of  years. 
Nor  can  the  complainant,  by  an^  possibility, 
be  put  in  the  position  in  which  it  was  before 
4he  contract  was  executed. 

«  L.ItA. 


As  to  the  third  and  fourth  grounds  of  de* 
murrer,  tnis.,  that  the  bill  contains  no  aver- 
ment that  said  complainant  has  appointed  the 
arbitrator  provided  for  in  said  contract  to  be 
appointed  by  itself,  and  that  it  contains  no  aver- 
ment that  the  complainant  has  communicated 
such  fl4>pointment  to  the  respondent,  we  need 
only  say  that  the  case  shows  that  the  respond- 
ent, in  reply  to  a  written  request  from  a  com- 
mittee duly  appointed  by  and  representing  the 
town  of  Bristol  to  arrange  with  said  water 
company  as  to  a  fair  and  reasonable  price  to 
be  paid  for  said  waterworks,  in  accordance 
with  the  contract  aforesaid,  expressly  declined 
to  name  a  price  for  which  it  would  sell  said 
waterworks  to  said  town,  and  also  declined  to 
appoint  an  arbitrator  to  meet  the  arbitrator 
from  said  town  to  determine  upon  a  fair  and 
reasonable  price  for  said  waterworks.  In  other 
words,  the  bill  alleges  facts  which  excuse  the 
appointment  of  an  arbitrator  by  the  town,  om., 
the  positive  and  distioct  refusal  of  the  respond- 
ent to  appoint  an  arbitrator  on  its  part  And  it 
is  clear  that  the  respondent  cannot  be  heard  to 
object  that  the  complainant  did  not  make  an 
appointment  after  it  had  expressly  notified  said 
complainant  that  it  refused  to  comply  with 
the  terms  of  said  contract  in  this  regard.  The 
law  does  not  require  the  performance  of  an 
utterly  useless  or  futile  act. 

As  to  the  fifth  gjround  of  demurrer, — me., 
that  the  bfll  contains  no  averment  that  the 
complainant  is  ready  and  willing  or  is  able  to 
pay  the  price  which  may  be  fixed  by  the  ar- 
bitrators, or  that  it  has  the  legal  power,  either 
by  loan  or  by  taxation,  to  raise  the  amount  of 
the  price  so  to  be  fixed  by  said  arbitrators, — we 
have  to  say  that,  as  to  the  first  part  thereof, 
we  do  not  see  that  any  such  ayerment  is  neces- 
sary. The  bill  is  framed  upon  the  theory  that 
the  time  for  arbitration  has  already  passed. 
The  respondent,  as  before  stated,  has  expressly 
refused  either  to  name  a  price  or  to  submit  the 
fixing  thereof  to  arbitrators,  as  provided  in  the 
contract.  That  the  complainant  was  so  ready 
and  willing  before  the  respondent  refused  to 
arbitrate  appears  from  its  vote  to  purchase, 
under  the  conditions  of  the  contract  which  re- 
quired it  to  pay  the  price  fixed  by  arbitration, 
and  by  the  action  of  its  committee  as  afore* 
said:  and  it  avers  that  it  Is  now  readv  and  will- 
ing to  pay  the  price  which  shall  be  determined 
under  the  direction  of  the  court.  We  fail  to 
see  that  the  complainant  is  in  any  default 
wbatsover  in  the  premises,  or  that  it  can  prop- 
erly be  called  upon  to  do  anything  more  than 
it  has  already  done  in  order  to  entitle  it  to  the 
relief  praved  for. 

As  to  the  objection  that  the  bill  contains  no 
ayerment  that  the  cotnplainant  has  the  legal 
power  to  raise  the  amount  of  the  price  to  be 
fixed,  we  think  it  clear  that  no  such  averment 
is  necessary.  The  contract  provides  that  the 
town  may  purchase;  and  the  respondent  can- 
not be  permitted  to  set  up,  as  an  excuse  for  its 
refusal  to  carry  out  said  contract,  that  the 
town  has  not  the  power  to  purchase.  It  can- 
not treat  a  part  thereof  as  binding,  and  reject 
the  rest  In  short  having  entered  into  said 
contract,  the  respondent  Is  estopped  from  deny- 
ing that  the  town  had  authority  to  make  the 
same.  See  Herman,  Estoppel,  §§749,  764» 
800,  and  cases  cited.    Moreover  the  mere  fix- 
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log  of  the  price  to  be  paid  for  said  waterworks 
wfll  not  devest  ^e  respondent  of  its  property 
therein,  or  in  any  way  prejudice  its  rights  in 
connection  therewith.  It  will  simply  he  a 
step  in  the  direction  of  cariying  out  the  con- 
tract of  purchase.  But  not  until  the  price 
Which  shall  be  fixed  shall  ha?e  been  paid  by 


the  complainant  will  the  property  rf^ts  of  tfas 
respective  parties  be  other  or  differeiit  from 
what  they  now  are.  We  are  thoefore  of  the 
opinion  that  the  danurrer  of  said  waterworks 
company  is  not  well  f  oanded,  and  that  the 
thoiud  &  atemiM, — 
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Aaron  DEFKEE8E 
John  A.  LAEi;V^W.,  P7/«.  in  Err., 


.Mich. 


1.  A  lUb  Mtate  only  is  siTen  toTtbe  flTst 
taker  by  a  devise  to  one  "and  aner  his  decease  said 
real  estate  to  belong  to  his  beirs.** 

8.  In  ease  of  a  devise  to  a  pemon  tor 
lito  with  remainder  to  his  heirs,  the  heirs  under 
the  BCiohivan  statute  take  as  purchasers. 

8.  Teetimony  of  the  one  who  drew  a 
will  unamblffuoiis  on  its  face  is  not  admissible 
to  prove  an  Intent  as  to  the  disposition  of  the 
property  dtflerent  from  that  expressed  l^^  the 
lansruaffe  of  the  wiil« 

4«  Aoeeptaaee  of  the  devise  by  a  life 
tenant  will  be  preaiuned  if  he  goes  into 
possession,  although  lie  claims  the  fee  under  sales 
for  taxes  while  the  property  was  in  possession 


VonL—Duty  of  life  tenant  to  pay  taxes. 

L  TenanteforUfeetrietiy, 

a.  Oeneral  rule  a$  to  taxes, 

b.  Oeneral  rvle  as  to  assessmenU, 
n.  T^enantbytheeurtegy. 

in.  Tenant  in  dower, 
TV.  Property  taken  in  lieu  Qf  dower* 
V.  AMhetweenhusbondandwife,  '' 

YI.  AMignee  of  life  tenant. 
'  YTI.  DiO/yineaiee  of  dKapute. 
Vm.  DeeiMom  under  state  statutes, 
IX.  Devisee  for  We. 
X.  Devise  cf  income. 
XL  Devise  to  widow. 

As  to  the  effect  of  a  tax  sale  upon  land  held  by  a 

life  tenant,  see  note  to  Estabrook  v.  Boyon  (Ohio) 

post,805. 

L  Tenants  for  life  strictly. 

a.  Oeneral  rvle  as  to  taxes. 

In  Gross  v.  Taylor,  81  Ga.  86, 88,  it  was  stated  that 
the  property  must  pay  the  taxes,  and  parties  in- 
terested must  see  that  they  are  paid  in  order  to 
protect  such  reveraionary  or  oliier  interests  as 
they  may  hare  therein. 

The  doctrine  is  that  it  is  tbe  duty  of  a  tenant  for 
life  to  pay  all  the  ordinary  taxes  assessed  and  ao- 
oruinir  during  his  tenancy.  Prettymao  y.  Walaton, 
84111. 17ft,  191;  Rtansbury  v.  Inglebart,  9  Mackey,  184; 
McCk>ok  y.  Harp,  81  6a.  229;  Austell  v.  Swann.  74 
Ga.  278;  Chaplin  y.  United  States,  28  Ct  Ci.  881. 238. 

It  is  well  settled  that  the  burden  of  paying  current 
taxes  is  upon  the  tenant  for  life  rather  than  upon 
tbe  remainderman.  Hagan  y.  Vamey,  147  ID.  281, 
SOS;  Clark  y.  Middlesworth,  82  Ind.  240;  Olleman  y. 
Kelgore,  68  Iowa,  88;  Menger  y.  Carruthers  (Kan.) 
44  Paa  1096;  Vox  y.  Long,  8  Bush.  651,664;  Stetson  y. 
Day,  SI  Me.  434;  Vamey  y.  Steyens,  22  Me.  881, 884; 
Dunn  T.  Snell,  74  Me.  22,  84;  Barnum  v.  Baroum,  42 
Md.  256;  Plympton  y.  Boston  Dispensary,  106  Mass. 
544,  647;  Jenks  y.  Horton,  96  Micb.  18, 15;  Watklns  y. 
Green,  101  Mich.  488, 486;  Bone  y.  Tyrrell,  118  Mo. 
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of  a  prior  taker,  but  suoh  prcsamption 
oyerthrown  by  proof  of  acts  tnooneisteat  wltk 
acceptance. 

6.  Upon  the  question  of  eollveloB  be* 

tween  two  life  tenants  to  ont  off  the  reokBtnder 
by  permitclnsr  tax  sales,  eyldence  that  tbe  laiie 
was  adyertised  and  bid  in  by  a  third  person  Is  ad- 
missible. 

6«  A  dewleee  of  a  llfb  eetsUe  la  v^ 
pmil««^^P»  cannot  cut  off  the  remainden  llotifte* 
upon  his  life  estate  by  pnzohasinff  tbe  property 
at  tax  sales  caused  by  default  of  tbe  lint  taker. 

7.  A  qvitelaiai  deed  bj  the  **heii«*  of 
a  llwlnfl^  person*  who  have  a  lemaloder  eftar 
his  life  estate,  is  good  sunder  a  statute  maktnr 
future  estates  alienable  in  the  same  manner  a* 
estates  in  possession. 

8.  A  lladtatlon  of  lUb  eetsttee  to 

liytng  persons  in  succession  with  remaiodsr 
is  not  yold  Cor  remoteness. 
9«  The  qnestion  is  fl>r  the  Jury  whether  or 


175, 188;  Disher  y.  IMsher«  45  Neb.  100;  Felroe  t.  Bnr^ 
rouffhs,  58  N.  H.  808;  Holcombe'y.  Holoombe,  SB  N. 
J.  Bq.  687;  Outoalt  y.  Appleby,  86  N.  J.  Bq.  78. 8Q& 
Murch  y.  J.  O.  Smith  Mf ff.  Go.  47  N.  J.  Bq.  Iflb 
Pratt  y.  Douglas,  88  N.  J.  Bq.  618. 642;  Oaima  y. 
Chabert,  8  Bdw.  Ch.  812;  Be  Miller,  Tuoker,  8IA.  MB; 
Gillespie  y.  Brooks,  8  Bedf.  888;  Lawrence  y.  Hol- 
den,  8  Bradf.  142;  Booth  y.  Ammerman,  4  Bradf. 
128;  Griswoldy.  Griswold,  Id,216;  As  Shipman,  82 
Hun,  106;  Fleet  y.  DorUmd,  U  How.  Pr.  488;  Oterke 
y.  Clarke,  8  Misa  838, 842;  King  y.  King,  8  Jooea  ^ 
B.  518;  Bidwell  y.  Greenshieid,  2  Abb.  N.  a  4IU 
Tbomas  y.  Byans,  105  N.  Y.  60U  61U  50  Am.  Bepu 
518;  Piper's  Bstate,  2  W.  N.  a  711:  McDonald  y. 
HeyUn,  4  Phila.  78;  JeweU's  Bstate.  1 W.  N.  a  401; 
Stovall  y.  Austin.  16  .Lea,  TOO;  Ferguson  y.  Qoina 
(Tenn.)  86  8.  W.  676;  Phelan  y.  Boylan,  25  Wlsu  898; 
Little  y.  Edwards,  84  Wis.  651;  Patrick  y.  Sherwood, 
4  Blatchf .  112:  Pike  y.  WasseU,04  U.S.  711,24  L.  ed.  SOT. 

One  in  possession  or  haying  the  ownerridp  of 
real  estate  must  pay  the  taxes,  assesMd  on  th» 
yalue  of  such  land,'  no  matter  whether  his  owner- 
ship be  that  of  the  fee,  or  of  a  mere  life  estate. 
Arnold  y.  Smith,  3  Bush,  163;  Dubois  y.  Osmpan,  25 
Mich.  860;  Lacey  y.  Dayis,  4  Mioh.  140, 66  Am.  De& 
624. 

And  if  he  is  the  owner  or  possessor  of  a  portten 
of  the  whole  property  be  must  pay  the  taxes  oa 
such  portion.   Johnson  y.  Smith,  6  Buah,  108, 104. 

The  owner  or  possessor  of  an  interest  in  a  tract 
of  land  or  a  lot  in  a  town  or  olty  must  pay  tli» 
taxes,  and  if  he  is  not  the  owner  and  possessor  of 
tbe  whole  tract  or  the  whole  lot  he  must  pay  tiie 
taxes  on  the  interest  or  share  which  he  does  own 
in  it,  and  the  words  *'owner  or  possessor*'  are  ussd 
as  precautionary  to  embrace  both  clasBes,  and 
thereby  the  better  to  secure  the  payment  of  the 
taxes  assessed.  So  held  in  Johnson  y.  Smith,  S 
Bush,  102,  decided  under  Ky.  Bey.  Stat.  ohap.  88^ 
art.  8, 1 2,  art.  6, 1 12. 

So,  a  tenant  in  common  for  life  of  one  third  of 
real  estate  is  bound  to  pay  one  third  of  thetaza* 
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not  a  devlae*  of  a  life  estate  in  remainder  after 
a  parlor  life  estate,  who  purchased  at  tax  sales 
caused  by  default  of  the  first  life  tenant  and  en- 
tered into  possession  after  the  latter^s  death,  had 
accepted  or  renounced  the  devise. 

ERROR  to  the  Circuit  Court  for  Shiawassee 
County  to  review  a  Judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  pos- 
Mssion  of  certain  real  estate.    Bevened. 

The  facts  are  stated  in  the  opinion. 

Jieun.  Watson  A  Chapauui  for  plain- 
tiffs in  error. 

Mr.  John  T.  McCordy^  for  defendant  in 
error: 

Under  How.  Anno.  Stat.  §  5544,  after  the 
death  of  Henry  Casler  his  children  and  their 
representatives  were  entitled  to  an  absolute  ti- 
tle in  fee  of  the  land  in  question. 

Frater  v.  Cftene,  2  Mich.  81;  Ca^  ▼.  Oreen, 
78  Mich.  640:  Martin  ▼.  Cook,  102  Mich.  267. 

The  court  committed  no  error  in  striking 
from  the  record  the  eiridence  of  Mr.  Hartwell. 

BaUey  ▼.  Bail^,  25  Mich.  188;  Jopei  v. 
Jonei,  Id.  401;  Tuxln:ry  ▼.  French,  41  Mich. 
12;  TetDMury  ▼.  French,  44  Mich.  100;  Ireland 
▼.  Parmenter,  48  Mich.  eSl;  Tome  ▼.  WiUiamM, 
41  Mich.  565;  Byer  ▼.  Beek,  70  Mich.  170. 

Where  there  is  no  ambiguity  on  the  face  of 
a  will  none  can  be  raised  by  extrinsic  evidence. 

Kinney  y,  Kinney,  84  Mich.  250;  Fctbee  ▼. 
DarUng,  04  Mich.  621. 


Oral  evidence  cannot  be  received  to  explain 
the  intent,  except  as  it  may  bring  before  th» 
court  such  circumstances  surrounding  the 
making  of  the  will  as  may  be  necessary  to  an 
understanding  of  the  terms  employed. 

Waldron  ▼.  Waidron,  45  Mich,  m;  Ikusbur^ 
y.  French,  41  Mich.  7;  Fordy,  Ford,  80  Mich« 
42;  Byrne  ▼.  Eume,  84  Mich.  185. 

In  construing  a  will  the  plain  intention  of 
the  testator  as  evidenced  by  the  language  of 
the  will  must  prevail,  and  such  intent  must  bo 
gathered  from  all  the  parts  of  the  instrument 

WaU$  7.  TempUUm,  88  Mich.  177;  BtMin^ 
▼.  iSSCsdMns,  86Mich.474. 

It  is  the  duty  of  a  tenant  for  life  to  pay  the 
taxes  assessed  upon  the  property  and  to  make 
repairs  in  order  to  prevent  waste. 

amith  ▼.  Blindbury,  66  Mich.  328;  Jenke  ▼. 
fforion,  96  Mich.  18;  Watkine  v.  Oreen,  101 
Mich.  498. 

And  if  a  life  tenant  should  fail  and  neglect 
to  pay  the  taxes  assessed  against  the  land  In 
which  he  has  an  interest,  and  the  second  life^ 
estate  man  should  bid  it  in  at  a  tax  sale,  it 
would  amount  to  nothing  more  than  a  pay- 
ment of  the  taxes  so  far  as  the  remaindermen 
would  be  concerned. 

Oooley,  Taxn.  2d  ed.  500-509. 

This  whole  subject  relative  to  the  rights  ac- 
quired by  Henry  Casler  by  the  purchase  of  the 
land  at  tax  sale  before  mentioned  is  foreclosed 
against  him  by — 

JJubois  V.  Catnpau,  24  Mich.  860;  Biackioood 
▼.  Van  VUit,  80  Mich,  lia 
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thereon.     Anderson  v.  Greble,  1  Ashm*  | 


He  must  protect  the  Interests  of  the  remainder- 
nan.   Watklns  v.  Green,  101  Hioh.  tte.  4M. 

It  is  the  duty  of  the  tenant  for  life  to  pay  the 
taxes,  aod  by  a  discharge  of  such  duties  he  can  ac- 
quire no  rights  uflAsr  the  statute  of  limitations. 
HiffKins  V.  CrosbyiiMf  IL  282, 2fla 

And  this  is  so  Mcthe  reason  that  he  enjoys  the 
use  of  the  propeq|ik  its  income,  etc.,  free  of  rent, 
and  therefore  h^,lttould  pay  the  taxes  and  keep 
the  proper^  imprafced.  Creuta  v.  Ueil,  80  Ky.  420: 
Holcombe  ▼.  HolcoHibe,  20  K.  J.  Eq.  607. 

And  for  the  further  reason  that  the  burden  is  in- 
cident to  the  present  use  and  enjoyment  thereof. 
Waldo  V.  Oununings,  iK  HI.  421, 42S. 

He  must  transmit  the  estate  as  he  received  it. 
Holcombe  v.  Holcombe,  aupnu 

By  neglect  of  such  duty  he  commits  a  wrong 
against  the  reversioner.  Yamey  v.  Stevens,  22  Me. 
9SL  384. 

Bnt  the  burdens  assumed  with  the  enjoyment  of 
the  life  estate  relate  to  the  future  only.  Harrison 
V.  Peck,  66  Barb.  281, 26ft. 

A  tenant  for  life  of  real  estate  most  pay  the 
taxes  if  there  is  any  income  to  pay  them  with. 
Newby  v.  Brownlee,  28  Fed.  Bep.  820;  Peiroe  v.  Bur- 
roughs, 66  K.  H.  802. 

And  it  is  the  duty  of  one  entitled  in  remainder, 
who  'brings  suit  against  a  tenant  for  life  for  dam- 
ages occasioned  by  the  failure  of  the  latter  to  pay 
taxes,  to  prove  that  the  income  of  the  estate  was 
sutBcient,  to  compel  the  tenant  for  life  to  pay  the 
same.    Clark  v.  Middlesworth,  82  Ind.  240. 

The  liability  of  a  tenant  for  life  to  keep  down  taxes 
is  limited  to  the  rental  value  of  the  premises,  but 
the  rents  of  the  whole  term  of  his  estate  are  an- 
swerable for  the  payment  of  taxes  accruing  dur- 
ing such  term.  Murch  v.  J.  O.  Smith  Mfg.  Go.  47 
N.  J.  Bq.  198. 

And  a  discount  received  bj  a  tenant  for  life  for 
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the  prompt  payment  of  taxes  wiU  not  be  allowed 
in  accounting  for  the  same.  Bamum  ▼.  Bamuni« 
42Md.2S6i 

In  Boche  ▼.  'Waters,  T8Md.264,7LbB.A.688,lt 
was  held  that  taxes  upon  dty  property  and  assess- 
ments thereon  for  street  improvements  must  ba 
paid  by  the  life  tenant,  and  that  he  could  not  eom- 
pel  the  remamdermen  to  oontribute  toward  such 
payment. 

So,  where  a  rerersloner  eovenanted  in  a  mort- 
gage of  his  reversionary  interest  to  pay  the  taxea 
assessed  upon  the  land,  it  was  held  that  the  Ufa 
tenant  was  not  relieved  from  his  obligation.  Jenka 
V.  Horton,  96  Mich.  18, 15. 

And  a  purchaser  of  a  reversion,  either  by  way  of 
mortgage  or  absolute  conveyance,  is  subrogated  t» 
all  the  rights  of  the  original  reversioner  as  against 
the  tenant  for  Ufe,  Including  the  right  to  compel 
the  life  tenant  to  pay  the  taxes.   Ibid, 

A  tenant  for  life  has  the  right  to  cut  down  the  tim- 
ber upon  the  estate  in  such  quantity  and  at  such 
locations  as  will  not  impair  the  value  of  the  in- 
heritance, where  the  cutting  is  done  in  order  to  re- 
deem the  land  and  pay  the  taxes.  Gannon  ▼» 
Barry,  60  Miss.  290. 

But  in  an  action  against  a  tenant  for  Ufe  to  va- 
oover  damages  for  waste,  it  was  held  that  a  daim 
made  by  the  defendant  that  he  was  required  to  sell 
the  growing  timber  to  provide  funds  for  the  pay- 
ment of  current  taxes  could  not  be  sustained  for 
the  reason,  inter  alia^  that  as  between  such  tenant 
for  life  and  the  remamdermen,  it  was  the  former's 
duty  to  pay  the  taxes.  DisherT.  Disher,  46  Neb. 
100. 

The  obligation  of  the  tenant  for  Ufe  does  not  rest 
in  covenant  express  or  implied,  but  m  equity  as  aa 
incident  to  the  estate,  and  therefore,  where  one 
contracts  for  a  life  estate  he  must  be  supposed  to 
contract  with  reference  to  the  incidents  thereto 
attached,  and  the  reservation  of  rent  does  not 
change  the  nature  of  the  estate,  or  create  an  equity 
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Hooker*  J.,  delivered  the  opinion  of  the 
oourt: 

One  Peter  Casler,  beinp^  owner  in  fee  of  the 
premises  in  controversy,  made  a  will  which 
contained  the  following  provisions :  "  I  give 
«nd  bequeath  to  mv  wife,  Betsey  Casler,  all 
Che  west  half  of  the  southeast  ouarter,  and 
the  south  half  of  the  east  half  of  the  south- 
east quarter,  except  so  much  of  said  land  on 
the  south  as  will  make  40  acres,  on  section 
81,  accordini;  to  the  original  survey  of  the 
United  States,  being  in  the  township  of  Shia- 
wassee, county  of  Shiawassee  ana  stale  of 
Michigan,  it  being  the  same  farm  on  which 
I  now  reside.  After  her  decease  the  said  real 
estate  above  described  I  give  and  bequeath 
to  Henry  Casler,  my  son,  and  after  his  de- 
cease said  real  estate  to  belong  to  his  heirs.  ** 
It  appears  that,  during  the  time  that  Betsey 
Casler  occupied  the  land,  it  was  assessed  for 
taxes  to  her  for  the  years  1874  and  1875.  It 
was  sold  for  these  taxes,  and  tax  deeds  were 
executed  to  Henry  Casler  on  December  9, 
1876,  and  December  18,  1877.  After  the  testa- 
tor's death  his  widow,  Betsey  Casler,  entered 
and  occupied  the  premises  until  her  death, 
which  occuried  in  September,  1877.  After- 
wards Henry  Casler  entered  and  held  pos- 
session until  November  7,  1879,  when  he 
conveyed  the  premises  to  John  L.  Lake 
by  warranty  deed.  Mary  Lake  is  the  wife 
of  John  Lake,  and,  at  the  time  this  action 
of  ejectment  was  brought  against  them,  re- 
aided  with  him  upon  the  premises.  Henry 
Casler  died  September  15,  1886,  leaving  is- 


sue. The 'plaintiff  claims  title  to  the  land 
in  question  under  quitclaim  deeds  obtafned 
from  the  descendants  of  Henry  Casler.  exe- 
cuted and  delivered  before  his  death ;  also, 
a  quitclaim  deed  purporting  to  have  been 
ffiven  by  other  persons,  styling  themselves 
^heira  at  law  of  Peter  Casler.  deceased,* 
dated  after  Henry's  death.  Some  of  theoa 
were  admitted  to  be  heirs  at  law  of  Henry 
Casler.  Thus  we  find  the  plaintiff  claiming 
title,  and  a  right  to  recover  the  premiaea,  by 
virtue  of  a  deed  from  Henry  Casler'fi  heirs, 
while  the  defendants  are  in  posaesaioo,  claim- 
ing under  a  deed  from  Henry  Casler  himself. 
The  plaintiff  contends  (1)  that  Henry  Casler 
took  only  a  life  estate,  with  remainder  to  hia 
heirs ;  (2)  that  the  purchase  of  the  lands  at 
tax  sale  inured  to  the  benefit  of  the  remainder- 
men, and  title,  as  against  them,  cannot  be 
claimed  under  such  deeds.  On  the  other 
hand,  the  defendants  say  that  Henry  Caaler 
took  title  in  fee  simple,  under  the  will,  and 
that,  failing  in  that,  his  tax  deeds  gave  him 
such  title. 

The  will  has  been  quoted.  It  conveyed  a 
life  estate  to  Betsey  Casler,  with  remainder 
to  her  son  Henry.  So  far  there  can  be  no 
dispute.  Was  this  a  remainder  in  fee  sim- 
ple? Obviously,  this  must  depend  upon  the 
construction  to  be  given  to  the  wordo,  "^I 
give  and  bequeath  to  Henry  Casler,  my  aon, 
and  after  his  decease  said  real  estate  to  be- 
long to  his  heirs. "  Does  this  language  evince 
an  intention  upon  the  part  of  the  testator  to 
limit  Henry's  interest  to  an  estate  for  life? 


tn  favor  of  the  tenant  for  life  Tmramount  to  that 
of  tbe  reversioner  or  remainderman.  Carter  v. 
TouDg8«  10  JODCB  ft  8. 418, 42L 

And  such  obligation  must  be  discharged  even  If 
it  exhausts  tbe  whole  of  the  rents.  King  v.  King, 
«  Jones  &  8.  516. 

Suoh  duty  does  not  rest  upon  tbe  theory  that 
there  ought  to  be  an  equitable  division  of  the 
charges  upon  the  land  between  the  several  owners 
of  the  fee,  as  he  is  bouud  to  pay  them  even  If  he 
does  not  owD  any  portion  of  the  fee.   DHd. 

So,  a  tenant  for  life  oannot  recover  annual  taxes 
f>aid  by  him  as  against  the  remaindermen,  even 
when  ejected  by  Uie  latter  and  though  he^  holds 
under  a  deed  purporting  to  convey  the  fee.  *  Bona 
▼.  Tyrrell,  118  Mo.  176, 188. 

Where  property  was  leased  and  demised  for  a 
term  of  the  defendant's  natural  life,  at  the  annual 
rent  of  a  dollar,  with  power  to  sublet  and  collect 
the  rent«  during  the  term  without  either  covenants 
or  conditions  or  clause  of  re-entry,  it  was  held  that 
the  defendant  was  bound  to  keep  down  tbe  taxes, 
«nd  that  in  case  of  his  neglect  so  to  do  a  receiver 
would  be  appointed.   Garter  v.  Youngs,  suprck 

While  taxes  are  due  and  payable  in  advance  on 
the  first  day  of  each  year,  yet  the  tenant  for  life 
«hould  not  be  charged  therewith  any  longer  than 
bis  tenancy,  and  therefore  if  he  dies  during  tbe 
year  the  same  should  be  apportioned  between  him- 
aelf  and  the  remainderman.  Crump's  BBtate,  SPa* 
Dist.  R.  478. 

In  the  above  case  the  court  followed  its  prior 
decision  in  the  case  of  Fest^  Bstate,  28  W.  K.  O. 
416. 

Where  a  borough  ordinance  made  It  the  duty  of 
the  owner  or  occupier  to  pave  the  sidewalk  with 
brick  within  three  months  after  the  passing  of  the 
enactment,  it  was  held  that  the  tenant  for  life 
was  chargeable  with  the  expenses  thus  incurred. 
Bitner  V.  Bge,  28  Pa.  806. 

"42  L.  R.  ▲. 


It  has  been  held  that  a  land  tax  and  qntt  rents 
and  other  charges  were  not  apportlonable  aa  be- 
tween the  life  tenant  and  the  remaindennar. 
Sutton  V.  Chaplin,  10  Yes.  Jr.  66. 

Where  it  was  insisted  that  the  tax  In  question 
oould  not  be  wholly  imposed  upon  the  tenant  for 
life,  as  it  was  in  tbe  nature  of  Ian  assessment  for 
a  sewer  tax,  and  was  to  be  regarded  as  a  permanent 
benefit,  the  oourt  did  not  decMfe  the  point.  f<M>  tbe 
reason  that,  if  the  life  estate  was  not  to  he  sold 
first,  then  the  sale  was  to  be  aooordtng  to  tlie 
general  provisions  of  tbe  statute.  Weaver  v.  Ar- 
nold,l&  R.  1. 58,  56. 

In  Hite  V.  Hlte,88  Ky.  287,19  L.  R.  A.  178.  it  was  held 
that  money  expended  from  the  inoomeof  an  estate 
for  taxes  or  improToments  upon  unproduotivie 
real  estate  should  be  refunded  to  the  life  tenaota 
from  the  proceeds  of  the  sale  of  such  real  estata 

b.  OenercA  mis  as  to  aumtmaUB. 

The  general  rule  applicable  to  tbe  relation  of 
life  tenants  and  remaindermen  does  not  author 
ize  the  former  to  charge  tbe  latter  with  the  oosta 
and  expenses  of  permament  improvemeots  pot 
upon  the  property  by  him  during  the  life  tenancy; 
and  it  is  also  the  general  rule  that  municipal  as- 
sessments for  permanent  improvements  are  ai^ 
portlonable  between  the  tenant  for  life  and  the 
remainderman  according  to  the  circumstances  of 
the  case  and  thfir  respectiye  interests  in  the 
property.  Thomas  v.  Bvaos,  105  N.  Y.  601, 6U.  W 
Am.  Rep.  619. 

Equity  apportions  the  burdens  occasioned  by  a^ 
sessments  for  improvements  upon  the  land  be* 
tween  the  tenant  for  life,  who  has  the  present 
enjoyment  of  the  property,  and  tbe  remainder' 
man,  whose  right  of  enjoyment  is  postponed  until 
the  death  of  the  tenant  for  life.  Kinir  ▼•  King;  9 
Jones  ft  8. 610. 

So,  extraordinary  assessments  and 
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If  the  inteDtion  had  been  to  devise  an  estate 
In  fee  simple,  the  most  apt  and  proper  words 
Tvould  have  been,  ''I  give  and  devise  to 
Henry  Casler,  my  son,  his  heirs  and  assigns 
fcnreTer."  An  equally  effective  and  perhaps 
'Common  method  of  expression  woula  be  I 
ffive  and  devise  to  Henry  Casler,  my  son," 
Sie  law  in  such  case  supplying  the  necessary 
words  to  create  the  estate  in  fee  simple.  But 
-this  testator  used  neither  expression,  but 
Added  to  the  devise  to  Henry  the  provision 
that  after  his  decease  ''said  real  estate  should 
belong  to  his  heirs," — words  which  neces- 
sarily imply  that  Henry  Casler  was  to  have 
only  a  life  estate,  if  they  are  not  to  be  treated 
jis  superfluous.  We  are  not  without  preoe- 
•dents  in  this  state  which  warrant  the  con- 
clusion that  this  devised  a  life  estate.  Fraser 
▼.  Chene,  2  Mich.  81,  construed  a  will  in 
-which  the  following  language  was  used :    "  I 

five  and  bequeath  unto  my  beloved  son,  Ga- 
riel  Chene,  my  eldest,  the  farm  I  now  reside 
«n,  for  and  during  his  lifetime,  with  all  the 
^appurtenances  thereon ;  and  after  he,  my  said 
son,  the  said  Garbriel  Chene,  is  deceased, 
then  the  right,  title,  and  appurtenances  of 
the  aforesaid  farm  is  to  become  the  property 
of  the  said  Gabriel  Chene's  male  heirs.'' 
The  court  said :  ''It  would  seem  to  anyone 
reading  the  will  In  this  case  that  the  inten- 
tion ofthe  testator  to  give  a  life  estate  onlv 
to  his  son  Gkibricl  was  so  very  plain  that  it 
oould  not  be  doubted."  In  the  case  of  OaukUr 
*v.  Moran,  66  Mich.  854,  the  testator  devised 
premises  to  a  daughter  "during  her  natural 


life,  and  afterwards  to  her  heirs  and  assigns. " 
This  was  held  to  give  the  daqgliter  a  life  es- 
tate merely.  See  also  Oou$ino  v.  CouHno^ 
86  Mich.  828 ;  J(me9  v.  Deming,  91  Mich.  481. 
We  are  of  the  opinion  that  the  words  used 
indicated  a  plain  intention  to  give  to  Henry 
Caaler  a  life  estate  only.  This  being  so,  the 
statute  (2  How.  Anno.  Stat.  S  6544)  applies, 
and  the  heirs  of  Henry  Casler  take  as  pur- 
chasers. This  may  seem  at  variance  with 
the  case  of  Ftomt  v.  OhoM^  mtpra,  but  it  is 
not,  as  the  will  in  that  case  antedated  the 
statute. 

One  Hartwell  testified  on  behalf  of  the 
defendant  that  he  drew  the  will,  and  that 
he  had  a  conversation  with  the  testator,  at 
the  time  the  will  was  drawn  and  executed, 
in  regard  to  the  provision  hereinbefore  men- 
tioned, and  that  he  understood  the  testator  to 
wish  Henry  to  have  the  land  "in  his  own 
name,  free  r  that  the  witness  "was  in  doubt, 
some,  how  to  word  the  will,  as  it  was  new 
business  to  him;"  and  that  "he  asked  Uie 
testator  particularly  what  he  wished, — how 
he  wished  the  estate  disposed  of  after  his 
death, — whether  Henry  was  to  be  allowed  to 
use  it  all,  or  keep  it  in  trust,"  and  he  said: 
"  'It  is  no  matter.  Henrv  will  not  have  any- 
thing left,  any  way.     It  is  all  for  Henry. ' 

Q,  Did  you  understand  you  were  creating 
a  fee  simple? 
A.  Yes,  sir. 

Q.  Bv  the  use  of  those  words? 
A,  Tes,  sir." 


Improvements  should  be  apportioned  between  the 
tenant  for  life  and  tbe  remainderinan.  De  Witt  v- 
Cooper,  18  Hun.  67;  Lawrence  v.  Bolden,  8  Bradf. 
148;  Oaims  v.  Cbabert,  8  Bdw.  Ch.  818. 

And  the  life  tenant  must  pay  his  equitable  pro- 
portion of  aasesBments  for  local  improvements. 
Fleet  V.  Borland,  U  How.  Pr.  4B8. 

The  same  dootrlne  is  declared  in  Outcalt  v.  Ap- 
pleby, 86  K.  J.  Bq.  n^  80,  as  to  assessments  for  im- 
provements whidi-ffo  to  tbe  benefit  of  the  Inberit- 
mnoe,  as  to  whioh  some  equitable  metbod  of 
apportionment  between  the  inoonue  and  tbe  corpus 
should  be  adopted. 

To  the  same  effect,  Holoombe  v.  Holoombe,  80 
K.  J.  Bq.  6B7;  Pratt  v.  Douglas,  88  K.  J.  Eq.  U6, 


An  outstanding  life  estate  Is  cbanreable  with  an 
«qnltable  apportionment  of  assessments  for  local 
dmprovementswblohareof  permanent  benefit  to 
the  property.    Re  Miller,  1  Tucker,  846, 848. 

Assenments  are  imposed  upon  tbe*  remainder^ 
men  because  althouirh  tbey  are  special  taxes,  tbey 
are  deemed  to  be  levied  for  tbe  benefit  acoruioir  to 
the  estate  in  oonseqveoce  of  a  public  improve- 
snent    King  v.  King,  9  Jones  ft  S.  S16. 

In  Bobb  V.  Wolff,  64  Mo.  App.  615.wbeTe  tbe  free- 
tioid  had  been  benefited  m  a  substantial  manner 
t>y  work,  with  respect  to  wblcb  a  special  tax  had 
tieen  Imposed  upon  tbe  property,  it  was  held  that 
fls  between  tbe  tenant  for  life  and  tbe  rematoder- 
men  tbe  tax  was  to  be  ratably  and  equitably 
apportioned,  there  t)einfir  a  likelihood  of  a  sub- 
stantial benefit  to  tbe  remainder. 

In  the  above  caM  the  property  had  been  im- 
proved by  means  of  flrranlte  pavements. 

tto,  a  municipal  assessment  for  the  flamrinff  of 
aidewitlks  and  other  improvements  must  be  appor- 
tioned between  the  tenant  for  life  ani  the  re- 
mainderman.   Gillespie  V.  Brooks.  8  Redf.  963. 

In  Ppck  V.  Sherwood,  58  N.  T.  61&,  it  was  held 

82  li.  a.  A. 


that  a  municipal  assessment  for  flasrarinff^a  side- 
walk in  front  of  a  homestead  was  not  an  annual 
tax  cbarReable  to  tbe  tenant  for  life,  neither  was 
It  a  permanent  improvement  of  such  a  nature  as 
to  exempt  him  from  oontributlnflr  to  its  payment, 
but  was  an  improvement  which  ouffht  to  be  ap- 
portioned between  himself  and  the  remainder^ 
man. 

So  in  Boohe  v.  Waters,  T8  Md.  864,  7  L.  B.  A.683, 
assessments  for  street  improvements  were  charged 
to  the  life  tenant. 

In  Gunninir  v.  Carman,  8  Bedf.  68,  an  assessment 
levied  before  the  death  of  the  tenant  for  life  for 
permanent  improvements  was  paid  after  his  death 
with  interest  by  the  trustees  of  tbe  estate,  and  it 
was  held  that  tbe  interest  from  the  date  of  the 
levy  to  the  time  of  the  death  of  the  life  tenant 
was  properly  chargeable  to  him,  but  that  the  bal- 
ance and  the  principal  were  to  be  charged  to  the 
remainderman. 

The  remainderman  ought  to  pay  the  principal 
of  permanent  improvements.  Kmg  v.  King,  8 
Jones  ft  8. 616. 

Under  the  Massachusetts 'statutel  an]  assessment 
for  betterment  upon  the  laying  out  of  a  highway 
is  a  tax,  not,  however,  in  the  nature  of  an  ord^ 
nary  tax,  but  in  the  nature  of  an  extraordinary 
assessment  laid  on  the  premises  in  view  of  the  per^ 
manently  Increased  value  of  the  estate  by  reason 
of  tbe  public  Improvement  of  the  vicinity,  and 
must  therefore  be  treated,  as  between  the  life  ten- 
ant and  remainderman,  as  an  incumbrance  on 
the  whole  estate  to  which  the  tenant  for  life  must 
contribute  to  the  extent  of  interest  during  his 
life  on  the  amount  paid,  and  at  his  death  the  re- 
maindermen must  bear  the  charge  of  the  princi- 
pal, the  burden  of  the  assessment  being  borne  by 
them  in  tbe  same  proportions  in  whioh  they  would 
have  received  tbe  benefit  of  the  en  tire  damages  aa- 

eased  against  the  city,  in  case  the  estate  had  beeo 
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This  testimony  was  afterwards  stricken 
out,  on  motion  of  plaintiff's  counsel,  upon 
which  error  is  assigned.  There  was  no 
ambiguity  on  the  face  of  the  instrument,  and 
the  testimony  was  not  admissible.  Fraser  r, 
Ohene,  iupra;  Kinney  ▼.  Kinney,  84  Mich. 
250;  Watdron  ▼.  Waidron,  45  Mich.  854; 
Forbes  ▼.  Darlino,  9i  Mich.  625. 

It  beinff  settled  that  Henry  Casler's  title  to 
the  premises,  acquired  through  the  will  ter- 
minated at  his  death,  we  will  next  consider 
the  question  of  the  tax  titles.  It  will  be  re- 
memDemd  that  he  procured  a  tax  deed  of  the 
premises  before  the  termination  of  Betsey 
Casler's  estate.  These  taxes  were  properly 
assessed  to  Betsey  Casler,  who  owed  the  duty 
of  payment,  both  to  the  state,  and  to  the  re- 
maindermen. Jenke  ▼.  Hortan,  96  Mich.  18 ; 
Smith  Y.  Blindbury,  66  Mich.  819.  But  Henry 
Casler  was  in  a  different  situation.  He  cer- 
tainly owed  no  duty  of  payment  to  the  state, 
though  his  interest  in  the  premises  was  li- 
able to  sale  therefor.  It  is  a  general  propo- 
sition that  a  life  tenant  to  whom  taxes  are 
assessed,  and  upon  whom  the  law  imposes 
the  burden  of  such  taxes,  cannot  acquire  the 
title  in  fee  by  allowing  the  premises  to  be 
sold  for  taxes,  and  bioding  them  in,  thus 
cutting  off  the  remainderman.  But  in  this 
case  Henry  Casler  was  not  a  life  tenant  in 
possession,  and,  so  far  as  the  record  shows, 
ne  had  not  done  anything  tending  to  show 
whether  or  not  he  had  accepted  the  devise 
prior  to  the  time  he  obtained  his  tax  deeds, 
which  manifestly  he  was  under  no  obligation 


to  do  unless  he  chose.  2  Redf.  Willai  804^ 
and  cases  cited ;  Doe,  Smyth,  ▼.  Smfth,  6  Barn. 
&  C.  116;  4  Kent,  Com.  584;  Toenneen  ▼. 
TickeU,  8  Born.  &  Aid.  81 ;  2  Story,  £q.  Jnr. 
g§  1075-1079.  In  8  Washb.  Real  Prop.  p.  «. 
the  author  says :  "  An  heir  at  law  is  the 
only  person  who,  by  the  common  law,  be- 
comes the  owner  of  land  without  hia  own 
agency  or  assent.  A  title  by  deed  or  derise 
requires  the  assent  of  the  grantee  or  deTisee 
before  it  can  take  effect."  Again,  at  page 
542,  the  author  says :  **  It  is  hardly  Dcccanary 
to  add,  that  no  one  can  make  another  the 
owner  of  an  estate  against  his  oonaent  by 
devising  it  to  him,  so  that,  if  the  deTisee 
named  disclaim  the  devise  it  becomes  in- 
operative, and  goes  to  the  heir."  It  is  said 
that  a  parol  disclaimer  will  not  prevent  the 
devisee  from  subsequently  claiming  the  de- 
vise, and  that  the  reason  of  the  neceasitjr  of 
a  deed  grows  out  of  the  presumptive  vesting 
of  the  devised  interest  in  the  devisee  before 
entry.  See  Berry  y.  Hale,  44  N.  H.  865.  It 
is,  in- our  opinion,  illogical  to  say  that  a 
deed  is  necessary  because  of  the  presumption 
that  the  title  has  vested,  when  the  title  does 
not  vest  by  a  devise  unless  there  is  an  accept- 
ance. It  would  seem  that  the  deed  would  be 
necessary  only  where  the  title  had  actually 
vested,  which  appears  to  depend  upon  accept- 
ance. If  it  be  admitted  that  the  law  will 
presume  an  acceptance,  it  is  not  a  oonclusive 
presumption,  and,  when  it  is  shown  to  have 
been  renounced,  it  is  shown  that  the  title  did 
not  vest,  and  apparently  there  would  be  no 


injured  instead  of  beinff  benefited  by  the  Im- 
provement, Plympton  v.  Boston  DiepeDsary,  106 
Mass.  644,  647. 

IL  Tenant  hy  the  wrteey. 

The  dootrlne  that  a  tenant  for  life  is  bound  to 
keep  down  the  taxes  upon  the  property  has  been 
held  to  apply  to  a  hiisband  entitled  to  the  use  and 
profits  of  the  wife's  estate.  Creuti  v.  Hell,  80  Ky. 
429;  Johnson  ▼.  Stewart,  8  Ey.  L.  Hep.  667. 

A  tenant  by  the  curtesy  must  keep  down  the 
taxes.    King  ▼.  King,  9  Jones  ft  8. 610. 

In  Wade  v.  Malloy,  lA  Hun,  £96,  action  was 
brought  by  the  remainderman  to  recover  damaffes 
sustained  by  the  failure  of  the  tenant  br  the 
curtesy  to  keep  down  the  interest  on  a  mortgage 
and  to  pay  the  annual  taxes  which  had  accrued 
thereto.  It  was  held  the  action  would  lie.  In  tbat 
case  the  life  tenant,  by  his  neglect,  had  caused  the 
prop€ffty  to  be  foreclosed  and  the  land  sold,  and 
plaintlif  sought  to  recover  the  damages  occasiODed 
thereby. 

m.  Tenant  In  dower, 

'  There  is  nothing  peculiar  in  the  nature  of  a  ten- 
ancy In  dower  to  distlogulsh  it,  in  respect  to  the 
payment  of  taxes,  from  other  estates  of  freehold 
for  life,  and  the  widow,  standing  lo  tbe  place  of 
the  husband  in  respect  of  the  portion  of  the  land 
assigned  her  in  dower,  must  necCBsarily  be  held 
subject  to  the  charges,  duties,  and  services  to 
which  the  estate  may  be  properly  liable.  Whyte 
Y.  Nashville,  2  Swan,  864. 

And  a  tenant  in  dower  therefore  stands  in  the 
same  position  as  a  ny  other  tenant  for  life.   TMd. 

A  widow  is  seised  of  the  freehold,  and  is,  properly 
speaking,  tbe  owner  of  the  estate,  to  tbe  extent  uf 
the  assignment  in  dower.    Ibid, 

If  land  is  assigned  to  a  widow  for  her  dower,  al- 
though she  has  only  the  present  enjoyment  of  the 
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land,  yet  she  must  pay  the  taxes.   King  v.  BUng,  9 
Jones  ft  8. 616. 

A  widow  who  becomes  a  tenant  for  life  in  a 
dower  interest  in  her  husband*s  land  is  bonnd  to 
pay  the  taxes  on  the  land.  Little  v.  Bdwarda,  8* 
Wis.  649.  ,. 

When  a  charge  is  upon  the  entire  estate  of  which 
the  husband  died  seised,  the  dowress  is  only  bound 
for  one-third  part  of  it  as  sh^  takes  only  a  third; 
but  where  the  charge  fails  exclusively  upon  the 
part  of  the  estate  which  has  been  assigned  in  dower, 
she  is  separately  and  exclusively  liable  for  the 
taxes  imposed.   Whyte  v.  KashviUe,  supra. 

If  a  widow,  who  is  entitled  to  a  dower  interest  in 
real  estate,  neglects  to  pay  tbe  taxes  and  assess 
ments  charged  upon  the  premises,  the  heiia  or  re- 
maindermen may  pay  the  same  in  order  to  protect 
the  estate,  and  upon  so  doing  are  entitled  to  re> 
cover  the  amount  from  the  widow  In  an  action  at 
law,  or  may,  proceed  to  the  appointment  of  a  re- 
ceiver of  the  rents  and  profits.  Bid  well  v.  Green* 
shield,  2  Abb.  K.  a  427. 

Where  the  yearly  income  or  value  of  the  widows 
dower  in  real  estate  is  not  susceptible  of  a  division, 
and  when  she  is  to  take  such  annual  sum  in  Uea  of 
dower  under  99  S8  and  29  of  the  Missouri  act  re- 
lating to  dower  (Rev.  Gode,  486),  such  yearly  value 
is  tbe  net  annual  product  without  tbe  expenditure 
of  money  or  labor  upon  it,  after  deductions  have 
been  made  from  its  gross  income  of  all  the  charges 
to  which  it  is  subject,  such  as  taxes,  repairs,  ete. 
Riley  v.  Glamorgan,  16  Mo.  881, 886. 

But  with  respect  to  taxes  assessed  and  unpaid  be- 
fore the  assignment  of  dower,  they  cannot  be 
charged  upon  the  estate  assigned  to  the  w  d  )w 
where  there  is  personal  estate  sufficient  to  nay 
them.  Harrison  v.  Peck,  66  Barb.  261, 888;  Vender- 
beck  V.  Rochester,  122  N.  Y.  286,  Affirming  48  Hun, 
87. 

So,  the  dower  Jnterest  of  a  widow  cannot  be 
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oocaaioD  for  devesting  a  title  that  bad  Dot 
▼estea.-  There  ^are  two  classea  of  caaea  In 
which  It  may  become  neoessaiy  to  determine 
what  constitutes  a  renunciation  or  accept- 
ance: (1)  Oases  where  the  de?isee  or  nis 
privies  are  denying  renunciation;  and  (2) 
where  they  are  asserting  it.  In  the  former 
(t.  e,  before  the  devisee  can  be  deprived  of 
the  estate)  there  are  cases  that  hold  that  re- 
nunciation is  not  to  be  lightly  inferred,  and 
Chat  equivocal  sets  will  not  do,  and  It  has 
tieen  contended  that  a  deed  is  neoessarv  when 
the  devise  is  of  an  absolute  and  unconaitional 
fee.  On  the  other  hand,  if  the  devisee  or  his 
privies  are  asserting  renunciation,  or,  what 
18  equivalent,  denying  acceptance,  it  has 
been  said  that  "the  presumption  of  assent  is 
never  conclusive;  neither  are  acts  which  in- 
dicate an  intention  to  accept."  Wheder  v. 
JjMUr,  1  Bradf.  293;  Pwry  v.  Hale,  tupra. 
Bat  an  entry  and  occupation  under  the  will 
have  been  considered  the  most  satisfactory 
evidence  of  acceptance,  in  cases  where  action 
has  been  brought  against  the  devisee,  where 
the  devise  was  subject  to  the  payment  of 
debU.  Pidcering  v.  Pickering,  6  N.  H.  120 ; 
Olen  V.  FUhar,  6  Johns.  Gh.  84,  10  Am.  Dec. 
310 ;  KeUey  v.  W69tem,  2  N.  T.  601.  In  this 
case  the  devisee  is  dead,  and  his  grantee  sets 
up  the  claim  that  he  entered  and  occupied 
the  premises  under  another  title ;  i.  e,  a  tax 
title  acquired  after  the  devise,  but  before  the 
«nd  of  the  preceding  estate.  There  is  no 
other  evidence  bearing  upon  the  question  of 
acceptance  or  renunciation,  except  the  fact 


that  he  claimed  title  in  fee,  contrary  to  Ui« 
terms  of  the  devise,  and  we  are  asked  to  de- 
termine whether  this  was  sufficient  evidence 
or  renunciation  to  go  to  the  jury.  In  Doe^ 
Smvth,  V.  Smyth,  6  Bam.  A  C.  112,  the  court 
said  that  a  devisee  cannot  be  compelled  to  ac- 
cept the  devised  interest,  but  may  by  some 
mode  renounce  and  disclaim  it.  **.  .  . 
And  it  is  not  necessary  in  the  present  case  to 
decide  whether  such  renunciation  and  dis- 
claimer mav  be  by  parol,  because  in  what- 
ever form  they  are  made,  we  think  they  must 
be  a  clear  and  unequivocal  disclaimer  of  any 
estate  in  the  land.  'In  this  case  the  disclaimer 
is  not  of  any  estate  in  the  land,  but  only  of 
benefit  under  the  will,  accompanied  in  every 
instance  with  an  assertion  of  a  right  to  the 
land  by  a  higher  and  better  title.  This  pro- 
ceeded on  a  mistake,  of  which  the  lessor  [devi- 
see] of  the  plaintiff,  though  slowly  and  re- 
luctantly, was  at  last  convinced.  No  case 
similar  to  this  was  cited,  or  has  been  found. 
And  we  therefore  think  the  lessor  of  the 
plaintiff  is  not  precluded  from  acting  under 
tier  improved  judgment,  and  takinir  the  land 
as  devisee  under  the  will. "  Here  the  devisee 
was  denying  renunciation,  and  her  conten- 
tion was  sustained.  Whatever  we  may  think 
of  the  holding  that  a  disclaimer  of  a  devise 
is  not  good  unless  it  goes  to  the  extent  of 
disclaiming  any  interest  in  the  land,  al- 
though such  claim  may  be  based  upon  other 
and  better  title,  it  must  be  conceded  that  the 
case  turned  upon  that,  or  that,  at  all  events, 
it  did  not  decide  that  a  disclaimer  must  be 


diminished  by  the  taxes  or  any  portton  of  the  taxes 
asMBsed  asalnst  the  Jand,  either  in  her  husband^ 
lifetime  or  during  her  quarantine.  Graves  v. 
Cochran,  08  Mo.  74;  State,  Moore,  v.  White,  SI  Mo. 
442. 

Where  a  husband  oonveyed  land  without  the 
vlf 6*8  releaslDir  her  right  to  dower,  and  before  his 
death  taxes  and  asMssmenta  for  municipal  im- 
provements were  levied  upon  such  property,  it  was 
held  that  the  widow  was  entitled  to  dower  free  from 
the  taxea,  but  that  saob  dower  should  be  assigned 
•ubject  to  the  Increased  value  arising  from  such 
permanent  Improvements  charged  with  one  third 
of  the  prlDClpsl  of  snob  assessments  during  the 
continuance  of  her  estate.  Jonas  v.  Hunt,  40  N.  J. 
6q.  OOQ. 

In  Ware  v.  Owens,  43  Ala.  lUB,  94  Am.  Dea  S42,  a 
widow  claimed  dower  out  of  partnership  lands, 
and  In  assessing  the  same  and  Interest  upon  the  ar- 
rears thereof,  the  oourt  stated  that  the  statute  al- 
lowed no  abatement  for  taxes  or  anything  else. 

A  widow  who  is  charged  on  a  settlement  of  her 
accounts  ss  administratrix,  for  failure  to  have  her 
dower  assigned  as  for  a  devastavit,  is  chargeable 
with  only  two  thirds  of  the  value  of  the  rent  from 
the  time  when  she  should  bave  had  dower  assigned. 
the  other  one  third  belonging  to  her  as  dower,  and 
«he  is  entitled  to  have  two  thirds  of  the  taxes  ored- 
Ited  to  her  for  the  same  time.  Beoagh  v.  Turren- 
tlne,  00  Ala.  607,  SSL 

Where,  with  regard  to  a  dowress.  the  owner  of 
the  fee  occupied  the  position  of  a  tenant  per  autre 
«f6,  and  was  entitled  co  possession  during  the  hus- 
twnd^  life,  and  thereafter  on  demand  the  wldow^ 
right  matured.  It  was  held  he  was  therefore  subject 
to  the  general  rule  that  tenants  for  life  in  posses 
don  are  bound  to  meet  the  annual  charges  upon 
the  estate  so  that  they  may  not  become  a  oharge 
against  those  entitled  in  remainder,  Jonas  v. 
Hun^  supra. 


Where  apartments  In  a  dwelling  house  in  Xew 
York  city  were  given  to  a  widow  in  assignment 
of  dower  the  remainder  of  the  house  being  in  the 
possession  of  the  heir  at  law  and,  in  order  to  re- 
lieve her  share  of  the  premises  from  a  sale  for 
nonpayment  of  taxes,  and  to  prevent  the  accumu- 
lation of  a  percentage  as  a  penalty  for  nonpayment, 
she  paid  the  whole  of  the  amount  due,  it  was  held 
she  was  entitled  to  recover  the  same  or  a  propor- 
tion thereof  from  the  heir  at  law  with  Interest 
from  the  time  of  payment.  Graham  v.  Dunlgan, 
S  Bos  w.  610. 

In  the  above  ease  It  was  held  that  the  taxes  and 
assessments  oaght  to  be  equitably  apportioned  be- 
tween the  widow  and  the  heir,  although  such  an 
apportionment  ooold  not  be  made  in  a  manner 
which  would  entitle  either  party  to  pay  a  portion 
thereof  and  discharge  his  part  of  the  premises  from 
the  oharge  or  encumbrance. 

As  k>etween  the  widow,  who  is  tenant  in  dower, 
and  the  heirs,  assessments  wblch  relate  to  and  bene- 
fit the  fee  are  to  be  borne  by  the  heirs,  and  the 
widow  is  not  to  be  chargeable  with  them,  but  she 
must  bear  one  third  of  the  interest  of  the  capital 
of  the  asseasments  on  the  property  assigned  to  her 
for  dower,  to  commence  from  the  time  the  aasoss 
menti  were  confirmed  and  t)ecame  a  cbarge,  pro- 
vided that  such  confirmation  and  charge  were  sub- 
sequent to  the  widows  death.  Williams  v.  Cox,  S 
Bdw.  Ch.  ITS. 

It  has  been  held  that  the  Wth  seotlon  of  the  Illi- 
nois dower  act,  wh1birdleJK9!IMtlliirthe  widow  may 
in  all  oases  retain  the  fiill  possession  of  the  dweU- 
ing  house  in  which  her  huslMuid  must  usually  dwell 
next  t>ef  ore  his  death,  together  with  the  outhouses 
and  plantation  thereto  belonging,  free  from  moles- 
tation and  rent  until  her  dower  is  assigned,  is  plain 
and  will  not  admit  of  oonstractlon,  and  extends  to 
the  entire  plantation,  and  that  therefore  the 
I  widow,  l)eing  entitled  as  tenant  for.  life  in  dower 
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by  deed.  This  case  was  decided  in  1836. 
The  case  of  Bryan  ▼.  Hyr€,  1  Rob.  (Va.)  102, 
89  Am.  Dec.  246,  decided  in  1842,  affirmed 
a  case  where  the  trial  Judge  had  instructed 
the  Jury  that  a  disclaimer  of  a  devise  must 
be  in  writing.  This  is  based  upon  the  rule 
laid  down  in  Coke  upon  Littleton, — that 
where  a  devisee  enters  the  freehold  is  in  him 
before  he  enters,  and  in  that  case  the  heir 
takes  nothing.  Co.  Litt.  Ilia.  The  case  of 
Towruon  ▼.  TUkell  was  cited,  but  it  does  not 
decide  the  point,  for  there  the  disclaimer  was 
in  writing.  The  decision  really  rests  upon 
Doe,  Smyth,  ▼.  Smyth,  6  Bam.  <&  C.  112, 
which,  as  has  been  shown,  did  not  pass  upon 
the  question,  fndeed,  that  case  (»'.  e.  Voe, 
Smyth,  ▼.  Smyth)  seems  to  have  overlooked 
the  earlier  case  of  Tawnson  v.  Tickell,  8  Barn. 
<&  Aid.  81,  decided  in  1819.  The  Virginia 
case  mentions  it  to  disapprove  the  opinion  of 
Holroyd,  J.,  where  he  says:  ^I  think  that 
an  estate  cannot  be  forced  on  a  man.  A  de- 
vise, however,  beine  prima  facie  for  the 
devisee's  benefit,  he  is  supposed  to  assent  to 
it,  until  he  does  some  act  to  show  his  dissent. 
The  law  presumes  that  he  will  assent,  until 
the  contrary  be  proved ;  when  the  contrary, 
however,  is  proved,  it  shows  that  he  never 
did  assent  to  the  devise,  and,  consequently 
that  the  estate  never  was  in  him.  I  cannot 
think  that  it  is  necessary  for  a  party  to  go 
through  the  form  of  disclaiming  in  a  court 
of  record,  nor  that  he  should  be  at  the  trouble 
or  expense  of  executing  a  deed  to  show  that 
he  dia  not  assent  to  the  devise.     Unless  some 


strong,  authocity  were.showA  tq  that  .effect,  I 
cannot  think  that  the  law  requires  either  of 
these  forms.    I  am  confirmed  in  that  opinion 
by  the  case  of  Bontfdut  v.  Qreenfield^  1  Leon. 
60,  Cro.  Eliz.  pt.  1,  p.  80."    In  that  caae  the- 
renunciation  was  by  deed,  and  it  was  claimed 
that  was  insufficient,  and  that  a  disclaimer 
in  a  court  of  record  was  necessary.     All  of 
the  Judges  agreed  that  the  disclaimer  by  deed 
was  good,  and  the  dictum  contained  m  the 
opinion  of  Holroyd  was  apparently  approved 
by  the  other  justices.    So  far,  then,  we  faave- 
dtctum  against  didum,  in  the  English  cases, 
with  the  Virginia  case  holding  a  writing 
necessary.    The  question  was  up  in  Maasa- 
chnsetts  in  the  same  year  that  Doe^  Smptk,  v. 
Smyth  was  decided  (i.  e.  1826) .    StObim  v. 
Lathrop,  4  Pick.  48.    It  was  there  held  that 
nothing  short  of  an  express  renunclatioi^ 
could  be  taken  notice  of  by  a  court  of  pro- 
bate.   The  court  said:    ''Kothin^^  appears 
amounting  to  a  renunciation.    But,  If  thia 
were  doubtful  the  Question  is  not  to  be  settled 
in  the  court  of  probate.    The  respondent  baa 
a  right  to  be  heard  on  this  point  in  a  court 
of  law,  and  he  cannot  be  so  heard  if  the  grant 
of  probate  should  be  revoked.    The  moat  that 
appears  at  present  is  an  intention  to  renounce, 
ana  even  this  is  not  very  clear.     It  is  poosl- 
ble  that  the  intention  was  merely  to  impede 
the  creditors  in  the  collection  of  their  debts. 
Until  the  legatees  shall  actually  renounce 
their  leicacies,  their  assent  to  the  proviaiona 
of  the  will  which  are  apparently  beneficial 
to  them  will  be  presumea.     Townaan  v.  Hek- 


to  reoelve  the  rents  and  profits.  Is  bound  to  pay  the 
taxes  durinflr  such  time  as  she  has  the  ezdusive 
control  and  enjoyment  thereof.  Strawn  v.  8trawn« 
60111.286. 

The  New  York  statutes  (2  Rev.  Stat  491, 9  38),  de- 
clarinir  the  effect  of  the  admessurement  of  dower 
and  the  recovery  thereof,  provide  that  the  widow 
shall  hold  the  same  durinir  her  natural  life  subject 
to  the  payment  of  all  taxes  and  chanres  accruing' 
thereon  subsequent  to 'her  taking  possession,  and 
therefore  such  provision  makes  her  liable  for  the 
taxes  upon  the  premises  assigned  or  admeasured 
to  her.    Bldwell  v.  Greenshield,  2  Abb.  N.  C.  481. 

Under  96  of  1 N.  Y.  Rev.  Stat  741,  which  provides 
for  the  dower  of  a  widow  in  surplus  moneys  on 
foreclosure,  the  widow's  dower  Interest  is  to  be 
ascertained  after  deducting  the  costs  and  ex- 
penses of  the  proceedings,  as  well  as  the  amount 
d ue  on  the  mortgage.  It  was  held  that  the.taxes and 
assessments  upon  such  real  estate  were  not  to  be 
deducted  in  ascertaining  the  amount  in  which  she 
was  dowable.    Taylor  v.  Bentley,  8  Redf.  84. 

In  Linden  v.  Graham,  84  Barb.  816,  the  plaintiff, 
who  was  entitled  to  the  fee  simple  of  the  premises 
in  question  subject  to  a  widow's  right  to  dower, 
brought  action  under  the  New  York  statute  of 
April  12, 1856,  against  the  widow  for  the  purpose  of 
obtaining  a  due  apportionment  of  taxes  and  as- 
sessments, and  for  an  adjustment  of  the  same,  and 
sought  a  decree  compelling  the  widow  to  pay  her 
proportion  of  the  same,  and  it  was  held  the  action 
would  He,  the  court  stating  that  such  action  might 
even  have  been  n^aintained  in  equity  under  the  old 
system  of  practice. 

Where  the  widow  occupied  the  intestate's  resi- 
dence with  his  children,  some  of  whom  were  of 
age,  it  was  held  that  she  was  not  chargeable  with 
taxes  accruing  between  her  husband's  death  and 
the  assignment  of  dower.  Branson  v.  Yancy,  1 
Dev.  Bq.  77.  -     -  .  — 
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In  the  above  case,  however,  there  was  a  dlsseot- 
ing  opinion.  Justice  Henderson  holding  her  liable 
therefor. 

A  valid  sale  and  oonveyance  of  land  for  the  non- 
payment of  taxes  will,  under  the  terms  of  the  Ohio 
statute,  bar  even  the  ricrht  of  a  widow  to  dower. 
Jones  V.  Devore,  6  Ohio  St.  480. <r.: 

In  fiscertaining  the  net  rents  of  a  widow  entitled 
to  dower  under  the  provisions  ol  the  Ohio  statute, 
9 14  of  the  act  of  January  22,  ISSB,  the  expenses  of 
reasonable  repairs  and  taxes  should  be  deduoteA 
from  the  gross  rentals,  but  no  reduction  should  be 
made  on  account  of  water  rents  or  insuimnoe.  Hill* 
gartner  v.  Gebhart,  25  Ohio  St.  567. 

lY .  Property  taken  in  Heu  of  dower. 

Where  the  dividends  and  income  of  shares  of 
bank  stock  were  devised  to  a  wife  durinir  her 
natural  life,  or  so  long  as  she  remained  a  widow,  in 
lieu  of  dower,  with  remainder  over  to  the  daugh- 
ters of  the  testator  who  were  also  residuary  lega- 
tees, it  was  held  that  the  gift  did  not  amount  to  ai» 
annuity  but  was  one  of  the  income,  and  that  tbere- 
f  ore  the  tenant  for  life  was  bound  to  pay  the  taxea 
upon  the  stock,  she  receiving  the  inoome  thereof. 
Pearson  v.  Chace,  10  B.  1. 465. 

In  Spangler  v.  York  Ciounty,  18  Pa.  8S2.  testator 
directed  that  his  wife  should  have  the  interest  of 
the  dower  fund,  or  a  third  part  of  the  whole,  wbiob 
said  interest  should  be  paid  to  her  annually  during- 
her  natural  Ufe  or  widowhood,  the  dower  fund 
to  be  invested  on  good  real  estate,  the  other 
two  thirds  of  his  real  and  personal  estate  to  be 
equally  divided  among  his  ohiidren,  and  the  ques- 
tion was  whether  the  sum  so  put  to  interest  for  the 
widows  use  was  taxable  for  state  and  oounty  pur* 
poses,  and  if  so,  by  whom  the  tax  was  payablSb 
The  court  held  that  such  fund  was  so  taxi^e^  and 
that  the  taxes  were  payable  out  of  the  inUasst  eC 
the  same. 
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M,  8  Ban.'  &  Aid.  81.  If  they  should  per- 
sist in  the  intention  to  renounce  the  estate, 
the  probate  of  the  will  will  not  restrain 
them.  And  then  the  question  will  be  fairly 
raised  whether  this  can  be  done  to  the  prej- 
udice of  creditors.  This  being  the  light  in 
which  we  Tiew  this  point,  it  will  not  m  nec- 
essary to  determine  whether  the  acts  of  Uie 
devisees  will  in  law  amount  to  a  renuncia- 
tion. It  is  sufficient  to  Justify  the  proceed- 
ings of  the  Judge  of  probate  in  this  particular 
Uiat  these  acts,  t&ken  together,— especially 
the  acts  of  Miner  Stebbins, — are  equivocal, 
and  that  nothing  short  of  an  express  renun- 
ciation can  be  taken  notice  of  in  a  court  of 
probate.  And  there  seems  no  good  reason 
why  the  fact  should  not  be  verlfled  by  the 
record,  when  the  parties  are  present  and  may 
renounce  if  they  are  so  inclined.  No  doubt 
a  devisee  may  disclaim  by  deed  the  estate 
devised,  as  was  decided  in  the  case  of  T&wmon 
T.  THekellt  8  Bam.  A  Aid.  81 ;  and  perhaps 
he  may  disclaim  without  being  subjected  to 
the  expense  and  trouble  of  executing  a  deed, 
as  Hoiroyd,  J.,  seemed  to  think.  But  it  does 
not  follow  that  a  court  of  probate  shall  re- 
ceive evidence  of  such  disclaimer,  and  most 
certainly  not  when  the  evidence  relates  to 
acts  of  a  doubtful  bearing.  In  the  case  of 
Proctor  V.  Atkvns,  1  Mass.  831,  it  was  decided 
that  a  court  of  probate  could  not  determine 
upon  a  claim  set  up  by  deed,  because  it  was 
determinable  exclusively  at  the  common  law. 
The  same  reason  applies  with  force  to  the 
supposed  disclaimer  in  this  case."    In  Welh 


»tor  V.    Othnan,  1  Story,  C.   0.  499,   Fed. 
Cas.    No.    17,885,  the  following  appears: 
^it  may  be  even  doubtful  whether  under 
our  laws  any  renunciation,  or  disclaimer, 
not  by  deed  or  matter  of  record,  would  be> 
an  extinguishment  of  the  right  of  the  devisee. 
But,  at  all  events,  it  should  be  evidenced 
by  some  solenm  act  or  acknowledgment  ia 
vrriting,  or  by  some  open  and  positive  act  of 
renunciation,  or  disclaimer  which  will  pre- 
vent all  future  cavil,  and  operate  in  point 
of  evidence  as  a  quasi  estoppel."     Here, 
again,  the  question  was  not  decided.      Th* 
question  was  before  the  United  States  cir- 
cuit court  again  in  Ae  parU  Fuller,  2  Story, 
C.   0.   880,  Ted.  Cas.  No.  0,147,  and  again 
it  was  not  passed  upon.     The  court  said: 
''As  to  the  other  point,  there  is  no  doubt  that 
the  devisee  must  consent,  otherwise  the  title 
does  not  vest  in  him.    But  where  the  estate 
is  devised  absolutely,  and  without  any  trust 
or  incumbrances,  the  law  will  presume  it  Uy 
be  accepted  by  the  devisee,  because  it  is  for 
his  benefit ;  and  some  solemn,  notorious  act 
is  required,  to  establish  his  renunciation  or 
disclaimer  of  it.     Until  that  is  done,  9talrit 
prsiutnpiio  pro  veritate.    That  is  sufficiently^ 
shown  by  the  case  of  Townnon  v.   Tickell,  ft 
Barn.   &  Aid.  81,  cited  at  the  bar,  and  the 
still  later  case  of  Doe,  Bmyth,  v.  Smvth,  ^ 
Bam.  St  C.  118.     Brown  v.    Wood,  17  Mass. 
68,  and  Ward  v.  Fuller,  16  Pick.  186,  mani- 
festly proceeded  upon  the  same  foundation. 
Now,  in  the  present  case,  there  is  no  pretense 
to  say,  that  Ross  has  ever  renounceo  or  dis- 


8o,  tn  Harrison  v.  Peek,  flS  Barb.  fBL  88B.  certain 
lands  were  set  apart  by  deed  executed  by  the  sole 
devisee  and  the  dowress  to  the  latter  for  dower, 
and  the  balance  was  released  by  her,  and  after  a 
recital  to  the  effect  that  the  lands  of  which  the 
decedent  died  seised  were  subject  to  certain  un- 
paid taxes  and  asfteesaients,  the  iwrtles  covenanted 
to  pay  **  his  or  her  tsfr  equitable  and  leiral  proper^ 
tlon  thereof.**  It  tras  held  that  the  widow  was 
bound  to  pay  her  fMr  and  equitable  proportion  of 
snch  unpaid  taxes  and  assesBmentB,  even  though 
the  land  was  subject  to  the  same  at  the  time  of  her 
marriage,  and  that  there  was  no  proportion  of 
such  taxes  for  her  to  assume. 

Where  bonds  were  secured  by  mortgiure,  and 
represented  the  principal  sum,  which  was  payable 
with  Interest,  the  interest  being  payable  to  tbe 
widow  In  lien  of  dower,  the  persons  entitled  in 
remainder  being  entitled  to  the  principal  fund  and 
the  widow  to  a  life  estate,  it  was  held  that  the 
assessment  and  tax  should  be  levied  only  upon 
the  amonnt  of  interest  which  had  become  due  and 
was  unpaid  upon  the  bonds  and  mortgage  when, 
in  contemplation  of  law,  the  assesment  was  made. 
State.  Hill,  v«  Hansom,  86  N.  J.  L.  6a 

Where  one,  in  satisfaction  of  a  widow*s  dower, 
mortgaged  land  on  oondition  to  pay  her  a  given 
amount  annually,  it  was  held  that  the  payment 
being  annually  secured  by  the  land.  It  was  liable 
for  the  tax  in  proportion  as  the  land  paid.  Atwood 
V.  Lamprey,  8  P.  Wms^  137,  note. 

In  Clarke  v.  Clarke,  8  Misa  880,  842,  a  testator 
devised  the  use  of  his  homestead  to  his  wife  during 
her  life  or  widowhood,  and  also  bequeathed  an 
annuity  in  lieu  of  dower,  giving  the  residue  of  his 
estate  to  an  executor  with  power  to  sell  and  dis- 
tribute it  among  his  heirs  in  the  same  manner  as 
though  he  had  died  intestate;  and  the  testator 
directed  that  the  taxes,  repairs,  necessary  improve- 
Bsents  and  insurance  should  be  paid  out  of  his  gen- 
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eral  estate  without  any  charge  upon  the  wife*» 
annuity,  with  a  proviso  that  if  she  rented  the  whole 
or  any  part  of  the  homestead  she  should  bear  a  pro- 
portion of  such  charges  according  to  tbe  part  s» 
rented,  which  sum  should  be  -retained  out  of  the 
annui^.  It  was  held,  where  the  widow  elected  t» 
occupy  the  premisesand  the  whole  balance  of  the 
estate  became  exhausted,  that  the  testator^  inten- 
tion was  to  relieve  the  wife's  estate  from  the  taxes,, 
and  that  the  same  was  not,  as  between  herself 
and  the  heirs,  chargeable  with  the  taxes  assessed 
during  the  continuance  of  such  life  estate,  evea 
though  the  executor  was  without  funds  wherewitlk 
to  pay  the  same. 

Y.  Am  between  husband  and  wife. 

In  Paul  V.  Fries,  18  Fla.  1978, 688,  it  was  held  that 
under  the  Florida  statute  real  estate  was  to  be 
assessed  In  the  name  of  the  owner  or  occupant, 
and  the  statute  giving  the  husband  the  care  and 
management  of  his  wife's  property,  the  possession 
thereof  by  the  family  was  the  possession  and  occu- 
pancy of  the  husband,  and  that  he  was  therefore 
rightly  assessed  as  occupant,  even  though  his  wife 
lived  with  hinu 

Where  an  assessment  was  made  upon  the  pro- 
prietors of  adjoining  land  for  the  expenses  incurred 
in  the  nagging  and  paving  of  the  sidewalk,  the 
proprietors  being  husband  and  wife,  the  husband 
a  tenant  for  life,  and  the  wife  a  tenant  in  fee 
simple,  it  was  held  that  such  assessment  should  be 
apportioned  to  each  in  proportion  to  the  right  of 
property,  and  tbe  sum  due  from  the  tenant  for  life 
should  be  directed  to  be  paid  by  him,  while  the 
amount  due  from  the  wife  as  tenant  in  fee  simple 
should  have  been  sfsessed  on  her.  WiUlams  v» 
Brace,  5  Conn.  190, 196. 

In  Vanderbeck  v.  Rochester,  122  K.  T.  S86,  Affirm- 
ing 46  Hun,  87,  action  was  brought  to  recover  the 
sum  paid  as  the  amount  of  an  assessment,  lesa 
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claimed  the  estate  devised  to  bim.  The  state- 
ment  of  facts  Is,  that  he  has  done  no  act  ac- 
cepting or  declining  the  deirise.  If  so,  then 
the  presumption  of  law  Is,  that  he  has,  by 
implication,  accepted  It,  since  it  ffives  him 
«n  unconditional  fee."  The  case  of  Ward  v. 
FuUer,  15  Pick.  185,  went  no  further  than 
to  hold  that  a  devisee  before  entry  had  a  suffi- 
cient seisin  to  maintain  a  writ  of  right.  In 
4  Kent,  Com.  pp.  588,  584,  It  is  said  that 
^an  estate  vests,  under  a  devise,  on  the  death 
of  the  testetor,  before  entry.  But  a  devisee 
is  not  bound  to  accept  of  a  devise  to  him 
nol€M  DoUnt^  and  he  may  renounce'  the  gift, 
by  which  act  the  estate  will  descend  to  the 
heir,  or  pass  in  some  other  direction  under 
the  will.  The  disclaimer  and  renunciation 
must  be  bv  some  unequivocal  act,  and  it  is 
left  undecided  whether  a  verbal  disclaimer 
will  be  sufficient.  •  •  .  And  some  judges 
have  held  that  it  may  be  by  a  verbal  renun- 
ciation. Perhaps  the  case  will  be  governed 
by  circumstances."  See  also  P&rry  y.  HcUa^ 
44  N.  H.  864. 

Form  the  foregoing,  we  conclude  that  an 
Acceptance  should  be  presumed  in  this  case, 
which  presumption  may  be  overthrown  by 
«cts  inconsistent  with  acceptance.  The  only 
evidence  here  is  the  purchase  of  tex  titles, 
«nd  procurinff  and  recording  toz  deeds  of  the 
premises,  and  the  conveyance,  by  full  war- 
ranty deed,  within  two  years  after  Betsey 
Casler's  death,  of  the  premises  devised.  The 
inference  is  strong  that  Henry  Casler's  de- 
sign in  obtaining  tha  deeds  was  to  acquire 
a  better  title  than  that  conveyed  by  the  will, 
cither  because  of  some  inherent  defect  in  the 


latter,  or  from  a  desire  to  obtain  the  fee. 
There  is  perhaps  room  for  the  suspicion  that 
his  mother,  Betsey  Casler,  permitted  this,  ai 
the  plaintiff's  counsel  contends,  or  thatHeniy 
accomplished  it  without  her  knowledge,  bat 
in  either  case  it  tended  to  show  a  desin  to 
obtain  a  better  title  than  he  then  bad.  It 
does  not  necessarily  follow  that  be  was  will- 
ing to  disclaim  a  valid  life  estate  for  his 
chances  under  a  tax  title  which,  if  invalid, 
might  compel  him  to  share  his  life  estate 
with  his  brothers  and  sisters.  Again,  the 
testimony  of  the  witness  Bear  that  he  found 
the  land  advertised'  in  the  paper,  and  bid  it 
in,  tends  to  jahow  that  the  sale  was  not  the 
result  of  collusion  or  fraud,  and  that  Heniy 
Casler  obtained  the  tax  title  from  Bear  to 
protect  his  mother  as  well  as  himself.  This 
testimony  should  not  have  been  stricken  out 
upon  plaintiff's  motion.  If  the  son,  Henry 
Casler.  never  accepted  the  devise,  it  is  an 
end  of  the  case  uoon  this  record^  entitling 
the  defendants  to  a  verdict,  inasmuch  as  the 
tax  deeds  are  prima  facie  valid,  and  conveyed 
the  fee. 

But,  if  Henry  Casler  accepted  the  devise, 
it  becomes  necessary  to  inquire  whether  he 
can  set  up  his  tex  deeds  against  the  remain- 
dermen. This  is  said  to  depend  upon  the 
question  whether  he  owed  a  duty  to  them  to 
pay  the  texes,  or  preserve  the  esteto  for  them, 
analogous  to  the  duty  which  his  mother  owed 
to  him  and  them.  We  have  found  no  case 
upon  all  fours  with  this,  and  we  doubt  if  it 
can  be  said  that  the  law  imposes  any  such 
duty  upon  the  second  life  tenant,  during  the 
tenancy  of  his  predecessor,  but  we  think  it 


credit  allowed  for  damages  for  land  taken,  made 
upon  real  estate  by  plaintifTs  baaband  In  Us  life- 
ttme,  more  tban  six  years  haying  elapeed  slnoe  the 
payment  of  the  aasessmeot,  with  no  steps  taken  to 
open  and  make  avaflable  for  the  pnbllo  use  the 
«treet  wbioh  was  the  basis  of  the  aaseaemeot,  plato- 
tlff  alleging,  as  the  foundation  of  her  right,  a 
failure  on  the  part  of  the  defendant  to  return 
any  consideration  for  the  money  paid.  The  facts 
ehowed  that  the  assessment  was  valid  wheo  made, 
«Dd  also  that  the  personal  estate  of  the  intestate 
was  inadequate  to  pay  the  same,  and  that  upon 
receipt  of  notioe  charging  interest  upon  such 
assessment  the  plaintiff  paid  the  same.  It  was 
held  that  she  was  not  entitled  to  recover  back  the 
«nm  so  paid,  the  assessment  having  been  made 
prior  to  the  intestate^s  death  and  was  thf*refore 
payable  out  of  his  personal  estate,  and  there  was 
no  legal  obligation  upon  the  plaintiff  to  pay,  her 
only  interest  In  the  estate  being  that  of  dower, 
which  Interest  was  not  in  Jeopardy,  the  payment 
on  her  part  being  merely  voluntary,  and  although 
made  under  mistake  of  law  was  so  done  with  a 
full  knowledge  of  the  facts  and  oircumstanoes, 
there  being  no  fraud  or  Improper  oonduot, 

TL  AjuHrn^  of  life  UnanU 

In  Prettyman  v.  Walston,  84  HI.  ITS,  191,  where  a 
wife  who  was  tenant  for  life  in  real  estate  assigned 
ber  life  interest,  It  was  held  that  suob  assignee  was 
lx>und  to  pay  the  annual  taxes. 

The  obligation  of  a  tenant  for  life  to  pay  his  pro- 
portion of  a  special  tax  for  work  which  enhances 
the  value  of  the  property  in  a  substantial  manner 
will  not  be  released  by  a  transfer  of  his  life  entate, 
where  such  tax  Is  levied  during  bis  tenancy  and  Is 
payable  prior  to  the  date  of  suoh  transfer.  Bobb 
T.  Wolff,  64  Mo.  App.  Sift. 
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A  purchaser  at  a  sale  under  a  Judgment  of  a  life 
estate  takes  it  cum  onen  and  must  devote  the  recti 
and  profits  to  the  payment  of  the  taxes  due  before 
the  purchase  as  well  as  to  subsequent  taxes. 
Muroh  V.  J.  O.  Smith  Mfg.  Ck>.  47  N.  J.  Bci.  196. 

YH.  Duty  In  ease  of  dispMle, 

If  a  tenant  for  life  disputes  the  legality  of  the 
taxes  assessed  upon  the  property,  he  should  notify 
the  reversioner  of  the  fact  in  order  that  he  may  be 
indemnified  against  loss  in  case  payment  la  resistecL 
Stetson  V.  Day,  61  Me.  484. 

VIIL  Decisions  wider  tiaU  seoCutes. 

The  Bevlaed  Statutes  of  Kentucky  have  not 
changed  the  law  as  it  existed  before  their  adoptMrn, 
and  therefore  a  tenant  for  life  Is  bound  to  pay  the 
taxes  assessed  upon  the  property.  Johnson  v. 
Smith,  6  Bush,  IQB. 

Under  2  Ky.  Rev.  Stat  chap.  88,  art  6. 1  B,  p.  M 
which  provides  that  all  estates  real  and  personal, 
and  all  Interests  In  such  estates,  named  and  sped- 
fled  in  the  tax  book,  shall  be  asseaMd  for  taxatioa. 
and  the  tax  paid  by  the  owner  or  poascasor  thereof 
to  the  person  authorised  by  law  to  reoef  ve  the 
same,  the  person  entitled  to  and  owning  the  Ufs  es- 
tate in  possession  must  pay  the  taxes  on  the  fair 
value  of  such  land,  without  reference  to  whether 
he  owned  the  fee  or  only  a  life  estatOb  Arnold  v. 
Smith,  8  Bush.  188. 

K.  Y.  Lawa  1841,  ohap.  841,  and  Laws  1864,  chap. 
Sn,  make  provision  for  carrying  out  the  rule  of  law 
which  charges  an  outstanding  Ufa  estate  with  an 
equitable  apportionment  of  assessments  for  local 
improvements  which  are  of  permanent  benellt  to 
the  property.  Be  Miller,  Tucker,  810, 848;  Fleet  t. 
Dorland,  11  How.  Pr.  488. 

As  to  taxes  and  assessments.  If  the  parties  will  not 
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does  not  necessarily  turn  apoD  a  duty  to  pay. 
While  be  was  under  no  obligation  to  preserve 
Xhe  estate,  if  he  chose  to  do  so  that  he  might 
reap  the  benefit  of  the  devise,  he  should  be 
content  to  look  to  tbe  occupant,  whose  duty 
it  was  to  pay  them,  for  reimbursement,  or, 
if  not,  he  could  expect  no  more  than  contri- 
bution from  the  other  remaindermen,  to  whose 
benefit,  as  well  as  his  own,  such  payment 
inured.    It  would  be  inequitable  to  permit 
'him  to  claim  title  under  such  circumstances, 
where  he  took  under  the  same  will  that  gave 
faim   an   estate,    thereby   recognizing   their 
▼i  gh t.    Good  faith  towards  the  testator  should 
forbid  such  an  attempt  to  defeat  his  purpose. 
"Were  this  claim  to  be  sustained,  it  would 
make  it  easy  for  two  life  tenants,  by  collu- 
sion, to  defeat  the  remaindermen,  under  cir- 
-cumstanoes  like  these.    It  may  be  said  that 
-this  could  be  done  by  the  mere  disclaimer, 
but  this  is  a  mistake.     See  How.  Anno.  Stat. 
^  5548.      We  are  cited  to  Blacktoood  v.  Van 
Vleit,  80  Mich.  118,  and  8and9  v.  DafM,  40 
Mich.   14,  to  sustain  the  claim  that  Henry 
Casler  was  under  no  disability  as  a  claimant 
-of  the  fee  under  tbe  tax  deed.    The  former 
was  a  case  where  one  who  went  into  posses- 
sion before  the  tax  levy  was  held  not  to  be 
precluded  from  making  and  relying  upon  a 
purchase  of  land  at  tax  sale.     In  8and»  v. 
Davis  the  question  arose  between  tenants  in 
^common.    In  that  case  one  bought  a  tax  title 
that  was  outstanding  at  the  time  of  the  pur- 
•chase  of  his  interest  in  the  premises,  and 
therefore  which  he  owed  no  duty  to  the  state 
or  his  cotenants  to  pay,  and  it  was  held  tliat 
he  might  set  up  such  title  against  his  coten- 


ants. Both  of  these  cases  recognl  ze  the  prop- 
osition that  one  asserting  a  tax  title  may  be 
under  a  disability,  owing  to  his  relations 
to  others  claiming  interests  in  the  land.  In 
Blackwood  v.  Van  Vleii  it  is  said :  *"  It  was 
not  claimed  in  the  case,  so  far  as  the  record 
shows,  that  there  were  contract  or  other  re- 
lations between  Blackwood  and  Van  Vleit 
that  would  preclude  the  latter  from  buying 
the  former's  land  for  delinquent  taxes. ''^  In 
Handi  v.  Davit^  Campbell,  Ch.  J.,  uses  tbe 
following  language:  "If  Sands  had  gone 
into  possession  by  the  aid  of  the  other  ten- 
ants, or  in  recognition  of  their  rights,  he 
might  in  that  way,  perhaps,  have  incurred 
some  duties  towards  them.  But  he  went  in 
as  a  stranger  to  their  claims  under  a  claim 
which  denied  their  existence  or  validity. 
He  became  liable  to  an  action  of  eje^^tment 
the  moment  he  assumed  possession.  We  see, 
therefore,  no  reason  why  he  could  not  then  or 
thereafter,  as  well  as  he  could  have  done  it 
before,  purchase  a  title  whidi  was  at  that 
time  adverse  to  the  holders  of  the  whole  orig- 
inal title.  .  .  .  The  case  of  Blaekwiwd 
V.  Van  Vleit,  80  Mich.  118.  holds  in  con- 
formity with  these  views  that  there  can  be 
no  estoppel  against  purchasing  tax  titles  ex- 
cept against  one  who  had  a  duty  to  pay  the 
tax  or  remove  the  burden."  There  is  abun- 
dant authority  that  a  tenant  in  common, 
whose  duty  it  is  to  pay  a  portion  of  the  taxes, 
cannot  acquire  a  title,  as  against  his  coten- 
ant,  by  purchase  at  a  tax  sale  for  the  entire 
tax.  Duhoit  V.  Campau,  24  Mich.  860,  and 
notes.  1  Wood,  Lano.  &  T.  $  54,  says :  **  In 
the  absence  of  any  reservation  of  rent,  or 


-voluntarily  coDtrlbate  their  shares,  the  New  York 
•act  of  1841  makes  provision  for  the  case,  and  au- 
thorizes a  bill  to  be  filed  by  any  person  Interested 
In  the  estate,  to  compel  a  Jost  and  equitable  appor- 
tionment, and  to  order  a  sale  of  any  part  or  parts 
in  fee  to  pay  tbe  tax  or  assessment,  and  to  adjust 
"the  equities  of  the  parties  aooordlngte  their  estates 
(and  interests.    Fleet  v.  Dorland,  tupriu 

In  North  Carolina,  by  Bev.  Stat.  chap.  102,  9  2,  all 
Teal  estate  held  by  deed,  grant,  or  lease,  or  by  title 
'Of  dower,  curtesy,  or  otherwise.  Is  subject  to  tbe 
payment  of  public  taxes,  except  land  of  the  Uni- 
versity, and  houses  set  apart  for  divine  worship; 
<ftnd  it  has  been  held  that  under  this  statute  real  es- 
tate is  to  be  taxed  according  to  its  fee-simple  value, 
.-and  whoever  is  owner  of  the  land  for  the  time 
"being  is  bound  to  pay  the  tax,  and  therefore  one 
•entitled  to  a  life  estate  therein  must  pay  the  same 
-^luring  the  continuance  of  his  tenancy.  Willard  v. 
Blount,  11  Ired.  L.  6S4. 

Section  76  of  the  Ohio  Tax  Laws  of  1869  (2  Swan  ft 
-C 1464)  gives  the  right  to  the  reversioner  to  forfeit 
-the  life  estate,  whether  held  by  curtesy  or  as 
^ower,  where  the  tenant  neglects  to  pay  tbe  taxes 
-for  so  long  that  the  land  shall  be  sold  for  nonpay- 
tnent,  unless  tbe  same  is  redeemed  within  one  year 
-from  tbe  time  of  sale,  and  the  reversioner  may  re- 
-deem  the  lands  in  tbe  same  manner  as  other  lands 
may  be  redeemed  in  other  oases  of  sale  for  taxes; 
l>at  it  was  held  that  such  right  was  only  an  in- 
•oboate  one  until  decreed  by  a  court  having  full  Ju- 
risdiction. Johnson  v.  Pettit,  1  Gin.  Sup.  Ct.  Bep. 
:2s. 

Under  tbe  provisions  of  R.  I.  Pnb.  Stat.  chap. 

-42,  H  4. 6,  and  chap.  44,  H  8, 10, 12,  it  was  the  inten- 

-tion  of  the  general  assembly  that  the  tenant  for 

Ufe  who«njoy8itli»4ae  and  inooaae'of  the  property 

should,  pay  tbe  ordinary  taxes  on  it  during  the  con* 
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tinuanoe  of  bis  estate,  and  that  if  he  neglects  to  pay 
them  bis  hfe  estate  shall  be  sold  for  their  payment 
before  any  resort  is  bad  to  tbe  reversion  or  remain- 
der.   Weaver  v.  Arnold,  15  R.  L  68, 66. 

Section  661  of  tbe  Tennessee  Ck>de  provides  that 
tbe  person  who  Is  tbe  owner  of  real  estate  on  a  given 
date  in  any  year  shall  be  bound  to  pay  tbe  taxes 
nooiisiciil  thereon  ^or  that  year,  and  in  the  case  of 
Anderson  v.  Hensley,  8  Hetsk.  884,  the  question  as 
to  whether  tbe  widow  or  tbe  devisees  were  bound 
to  pay  tbe  taxes  depended  upon  tbe  question  of  the 
ownership  of  real  estate,  and  tbe  widow,  being  in 
possession,  was  decreed  to  pay  the  same. 

In  Webb  v.  Burlington,  28  Yt  188.  it  was  held 
that,  under  Yt.  Comp.  Stat.  ohap.  80, 9 16,  property 
which  was  bequeathed  to  and  held  upon  trust  as  to 
tbe  interest  or  Income  for  the  benefit  of  one  for 
life,  and  after  her  decease  the  principal  to  go  to  tbe 
testator's  heirs  at  law,  was  assessable  to  the  tenant 
for  Ufe,  who  was  entitled  to  tbe  income. 

Tf  one  Is  entitled  to  tbe  income  and  another  to  tbe 
ultimate  inheritance  or  bequest  of  tbe  principal^ 
without  its  turning  again  into  tbe  mass  of  tbe  es- 
tate, the  purport  of  the  legislature  under  Yt.  Oomp. 
Stat.  chap.  80, 9  16, 1  6,  is  to  make  tbe  assessment 
upon  the  present  usufruct,   IbkL 

IZ.  Dtvitee  for  Vf9, 

The  general  doctrine  that  a  tenant  for  life  Is 
bound  to  pay  tbe  taxes  accruing  during  his  ten- 
ancy applies  to  one  who  is  a  devisee  for  life,  where 
the  will  contains  no  provision  to  tbe  contrary- 
Waldo  V.  Cummlngs,  46  HI.  421, 426. 

And  the  rule  is  well  settled,  even  though  tbe  life 
estate  is  created  by  a  wUU  unless  tbe  language  of 
tbe  will  is  so  explicit  as  to  require  these  burdens  or 
some  part  of  them  to  be  paid  out  of  the  corpwt  of 
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other  proTision  in  the  lease  or  ooiiTeyance 
providing  therefor,  a  tenant  for  life  as  be- 
tween himself  and  the  reversioner  is  bound 
to  pay  the  taxes  assessed  upon  the  premises, 
ana  if  he  fails  to  do  so,  and  they  are  sold 
therefor,  and  the  tenant  becomes  the  pur- 
chaser, he  cannot  claim  a  title  in  fee  against 
the  reversioner."  See  also  Oaims  v.  Chabert, 
8  Ed w.  Oh.  812 ;  Smith  v.  BlindMiry,  66  Mich. 
838;  Pairickyr,  SJierwood,  4B1atchf.  113,  Fed. 
Gas.  No.  10,804;  McMiUan  v.  Eolfbiii$,  5 
Ohio,  3S ;  Pike  v.  Wauell,  94  U.  8.  711,  34 
L.  ed.  807 ;  Stdenierp  v.  Ely,  90  N.  T.  357, 
48  Am.  Rep.  168 ;  Vamey  v.  JSUveiu,  33  Me. 
881 ;  Prettyman y.  WaUtan,  84  111.  175 ;  Hitner 
y.  iBffe,  38  Pa.  805.  Some  of  these  cases  hold 
that  where  the  life  tenant  is  compelled  to 
make  permanent  betterments,  or  to  pay  off 
encum  orances  to  prevent  a  forfeiture,  he  may 
enforce  contribution  against  the  remainder- 
men, to  the  extent  of  their  interest  in  the 
land.  Oainu  y.  Chabert,  8  Edw.  Oh.  813 ; 
FoUer  y,  Hilliard,  1  Story.  0.  0.  77,  Fed. 
Cas.  No.  4,973;  Daviett^  v.  Myer9,  18  B. 
Mon.  513 :  Bett  v.  New  YarK  10  Paige.  49 ; 
Eattabrook  v.  Eapgood,  10  Mass.  818 ;  Athine 
y.  Kron,  8  lied.  £q.  1. 

Thus  it  appears  that  while  the  life  tenant 
in  possession  may  be  under  no  legal  obliga- 


tion to  pay  an  encumbrance,  and  therefoie 
owes  no  duty  to  the  remainderman,  if  i» 
prevent  a  forfeiture  of  his  estate  he  does  pay 
it,  he  haa  a  claim  against  the  interest  of  tlio 
remainderman.  Either  party  may  buy  la 
the  encumbrance,  but  cannot  hold  it  to  the- 
exclusion  of  the  other,  who  is  willing  to> 
contribute  his  share  to  the  amount  r^id  for 
the  purchase.  See  cases  cited,  and  OonfueU- 
cut  Mut.  L,  Int.  Oo.  v.  BuUe,  45  Mich.  133 ; 
Whitney  y.  Baiter,  86  Minn.  103.  In  thi» 
case  it  was  not  clear  that  any  portion  of  tbe- 
encumbrance  was  chargeable  to  the  life  ten- 
ant, yet  it  was  said  that  he  shoald  be  re- 
garded as  having  made  the  purchase  for  the 
joint  benefit  of  himself  and  the  reyersiooer 
or  remainderman,-— citing  1  Washb.  Real 
Prop.  96;  Bisset,  Estates  for  Life,  26:  Law 
Lib.  348;  Oooley,  Taxn.  3d  ed.  500-509. 
We  see  no  reason  why  this  doctrine  should 
not  apply  equally  to  the  devisee  of  a  life  es- 
tate not  in  possession,  and  can  see  no  diff^- 
ence  in  principle.  And  we  think  the  rule 
as  applicable  to  taxes  as  to  any  other  encum- 
brance. Therefore  we  think  tiie  right  to  as- 
sert these  deeds  against  the  remaliidenneB 
hinges  on  the  acceptance  or  renunciation  by 
Henry  Oasler  of  the  devise. 
Counsel   for  defendants  attack  plaintilTa 


the  estate.  Wilson  v.  White,  188  Ind.  814, 19  L.  B. 
A.  681;  Smith  v.  Bllndbury.  88  Miob.  819. 

And  the  rule  exists  unless  the  life  tenant  volao- 
tarily  pays  them  out  of  other  funds.  St.  Path. 
Tbdct  Co.  v.  Mimtebb. 

In  the  case  of  a  tenant  for  life  of  lands,  it  is  the 
duty  of  the  trustees  to  see  that  the  equitable  tenant 
for  life.  Id  rightful  possession,  pays  all  taxes  and 
rates.    Holoombe  v.  Holcombe,  29  N.  J.  Bq.  607. 

Unless  it  appears  by  the  will  of  a  testator  that  in 
ereatlDfr  a  life  estate  the  taxes  should  be  paid  out 
of  his  estate,  the  same  must  be  paid  out  of  the 
rents  and  profits  by  the  tenant  for  life.  Clsrke  v. 
aarke,  8  Misa  889. 8tfL 

A  widow,  as  executrix,  cannot  pay  out  of  the 
prlnoipal  of  the  estate  the  Interest  on  mortu— es* 
encumbranoes,  or  taxes  upon  real  estate  devisfed  to 
her  for  life.   JewelPs  Estate,  1 W.  N.  a  IM. 

So,  a  widow,  who  Is  equitable  tenant  for  life  must 
pay  the  taxes.  Cadmus  v.  Combes,  87  K.  J.  Eq.  264, 
886. 

Taxes  due  at  the  time  of  the  death  of  a  testator 
should  be  paid  out  of  his  personal  estate,  but  taxes 
subsequently  accruing  are  chargeable  upon  the 
lands  and  follow  the  same  into  the  bands  of  the  life 
tenant,   Orlswold  v.  Griswold,  4  Bradf.  216. 

In  order  that  an  exception  may  be  shown  to  the 
general  rule  there  must  be  a  fair,  dear  provision 
oontalned  in  the  will  creating  the  life  estate,  which 
exempts  the  property  frpm  the  payment  of  such 
taxes.   Lawrence  v.  Holden,  8  Bradf.  142. 

There  must  be  some  express  provision  contained 
in  the  will  showing  that  it  was  the  purpose  and  in- 
tention of  the  testator  to  cast  the  burden  of  tax- 
ation as  regards  such  life  estate  upon  the  trust  es- 
tate, and  not  upon  the  life  tenant.  De  Witt  v. 
Cooper,  18  Hun,  67. 

In  Garland  v.  Garland,  78  Me.  97,  it  was  held  that 
the  duty  of  the  tenant  for  life  to  pay  the  taxes  was 
entirely  independent  of  a  condition  imposed  by 
the  testator,  which  called  for  the  payment  of  a  cer- 
tain sum  annually  to  his  estate.  In  order  to  entitle 
the  devisee  to  retain  the  possession  during  his  life, 
the  testator  saying  nothing  which  exempted  the 
tenant  for  life  from  the  performance  of  the  duty 
to  pay  taxes. 

S2L.aA. 


Where  a  testator  gave  to  his  brother  a  Ufie  eatat» 
upon  oondition  that  he  should  pay  annually,  t» 
those  lawfully  representing  his  estate,  the  l^gal 
Interest  on  a  spedllc  sum,  it  was  held  that  this  im- 
posed upon  suoh  life  tenant  the  payment  of  thr 
taxes  while  in  possession  of  the  estate,  accordlBr 
to  the  maxim  TrantU,  terra  emu  oners;  g«C 
commoduia  sentfrs  debet  at  omis.    Ibid, 

And  where  the  devise  contained  the  words 
and  clear  of  all  encumbrances,**  it  waa  held  that 
such  words  were  oonnected  with  the  deTiBe,a]iA 
with  the  mode  of  enJoyuwDt,and  did  not 
the  life  tenant  from  payment  thereof.  Ja 
V.  Holden,  tupreu 

So,  in  Lansing  v.  Lansing,  46  Barb.  US,  189,  %t 
held  that  a  fund  directed  by  a  testator  to  be  in- 
vested in  real-estate  securities  for  the  benefit  of 
one  for  life,  with  a  direction  to  reinvest  the  Inter- 
est during  minority,  the  Income,  being  given  with- 
out any  particular  amount  being  apeoUed,  waa 
chargeable  with  commissions  and  taxes. 

Again,  in  Bidenberg  v.  BIy,  80  X.  Y.  267, 48  Am. 
Bep.  168,  where  a  mortgagor  devised  the  mortgagwl 
premises  to  one  for  life  with  remainder  over,  and 
it  was  held  that  the  burden  of  paying  saoh  taxea 
was  cast  upon  the  tenant  for  life,  as  well  after  pay- 
ment by  the  mortgagee  as  before,  and  that  tba 
same  were  chargeable  against  his  Interest  in  any 
surplus  remaining  after  foreclosure. 

In  De  Witt  v.  Cooper,  wapra,  the  use  of  two  pieeea 
of  real  estate  was  devised  to  a  tenant  for  life,  de- 
pendent upon  her  election  to  occupy  tbem«  and  It 
was  held  thati  having  elected  to  oooopy«  and  ac- 
cepted the  use  of  the  property,  the  burden  of  ordi- 
nary taxation  and  needful  repairs  fell  upon  sue^ 
tenant  for  life. 

But  where  a  testator  devised  real  estate,  snbjeet 
to  the  payment  of  an  annuity,  to  bis  daughter  for 
life,  with  remainder  to  her  issue,  and  prior  to  hia 
death  such  estate  had  been  assessed  for  taxes  and 
the  assessment  roll  delivered  for  the  purpose  of  as- 
certaining the  amount,  it  was  held  that  suoh  taxea 
were  properly  paid  by  his  executors  out  of  his  es- 
tate, and  were  not  chargeable  as  against  the  Inoome- 
and  rents  and  profits  coming  to  the  tenant  for  ur» 
out  of  such  property,  such  taxes,  being  fixed  priot 
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title)  claimlQg^hii^Uie  quitclaim  deeds  iriven 
by  the  heira  of  Henry  Casler  before  bis  death 
conveyed  no  interest,  for  the  reason  that  there 
''are  no  heirs  to  the  Hying."  Bat  the  stat- 
ute is  a  suflSclent  answer.  The  remainder 
was  a  future  estate,  which  the  statute  (How. 
Anno.  Stat,  g  6551)  declares  to  be  descendi- 
ble, devisable,  and  alienable  In  the  same 
manner  as  estates  in  possession. 

Counsel  also  contend  that  the  devise  is  void 
under  How.  Anno.  Stat  ^  5681,  which  reads 
as  follows :  **The  absolute  power  of  aliena- 
tion shall  not  be  suspended  by  any  limitation 
or  condition  whatever,  for  a  longer  period 
than  during  the  continuance  of  two  lives  in 
being  at  the  creation  of  the  estate,  except  in 
t|^  single  case  mentioned  In  the  next  sec- 
tion." We  think  that  statute  has  no  appli- 
cation, for  the  power  of  alienation  was  sus- 
pended for  the  period  of  two  lives  In  being 
only,  vte.,  Betsey  Casler  and  Henry  Casler. 
Bee  also  g  6585. 

Plaintiff's  title  is  also  attacked  upon  the 
ground  of  want  of  Jurisdiction  in  the  probate 
oourt  to  admit  the  will  to  probate,  but  we 
think  this  question  is  foreclosed  by  the  stipu- 
lation that  said  will  was  duly  probated,  etc. 


There .  is  a  further  question  in  the  case 
which  is  discussed  by  counsel  for  Uie  de- 
fendants. There  is  nothing  to  show  that  the 
will  was  ever  recorded,  while  the  tax  deeds 
were  promptly  placed  upon  record.  The 
latter  fact  nas  significance  upon  the  subject 
of  renunciation,  because,  if  Henry  Casler  was 
claiming  under  the  will,  there  was  no  oc- 
casion for  his  recording  such  deeds.  Again, 
the  defendants  are  not  shown  to  have  haci 
any  actual  or  constructive  notice  of  the  will,. 
or  the^  rights  of  any  of  the  parties  under  it* 
He  was  therefore  apparently  a  bona  fide  pur- 
chaser, reiving  upon  the  record  of  the  tax 
deeds,  which  was  the  only  title  appearing 
of  record  in  Henry  Casler. 

As  foreshadowed,  our  conclusion  is  that  it 
was  a  question  for  the  Jury  to  determine 
whether  Henry  Casler  accepted  or  renounced 
the  devise,  and  that  it  was  error  to  direct  a 
verdict  for  the  plaintiff. 

The  judgment  teiU  he  re^ereed,  and  a  new 
trial  ordered. 

liOniTt  Oh.  J.,  and  Gimat  and  Moos«» 
JJ.,  concurred.  Hoat|f«miery»  J.,  con- 
curred in  the  result. 


to  Ms  deoeaee  beoomlnff  debts  the  pajment  of 
wbloh  were  otaarveable  upon  bta  estate,  the  tame 
beloff  ^thin  the  prortaloiM  of  1 N.  Y.  Bev.  Stac  88ft, 
i1.aiidlAWSlBtt.41Q,98l4.    Re  Babeook,  lift  N.  Y. 

4sa 

In  Plympton  v.  Boston  Dtspeosary,  106  Mass.  644, 
647,  real  estate  was  devised  in  trust  to  pay  three 
fifths  of  the  iQoome  to  a  daa«hter  and  two  fifths  to 
oharltable  purpoaes,  during  her  hfe,  and  on  her 
death  the  capital  was  to  go  to  the  oorporatioa,  the 
will  oontainlng  a  proviso  enabling  the  daughter  to 
live  in  a  dwelling  house  upon  tlie  premises  at  a 
spedfled  low  rent  against  her  share  of  income.  An 
■flsessmeot  was  made  upon  the  dwelling  bouse  dur- 
ing snob  occupation  for  a  betterment  occasioned 
\gf  a  public  improvement,  and  it  was  held  that  the 
trustee  should  pay  the  aoeasment  out  of  the  capi- 
tal during  the  life  of  the  daughter  If  she  Uved  in 
the  bouse  so  long,  charging  her  with  interest  on  the 
amount  paid,  distributing  such  interest  between 
tlie  daughter  and  the  corporation  by  allowing  her 
to  retain  the  three  fifths,  collecting  and  paying  the 
corporation  the  two  fifths. 

Z.  Deoiee  of  Mi^mM, 

The  same  reasons  for  the  rule  do  not  always  exist 
as  to  a  life  Interest  in  personalty,  that  do  in  a  life 
estate  in  realty.  Wilson  v.  White,  183  Ind.  61^ 
19L.B.A.661. 

The  same  rule  is,  however,  applied  to  an  invest- 
ment by  an  executor  under  the  dirdbtlons  of  a  wiU 
for  the  benefit  of  another  for  life;  and  so  long  as 
the  life  tenant  enjoirstbe  entire  produce  of  the 
fund,  be  should  be  required  to  keep  down  the  taxes 
upon  it,  otherwise  the  fund  would  become  im* 
paired,  and  the  entire  burden  thrown  upon  those 
who  take  the  fund  at  the  death  of  the  life  tenant 
Holcombe  v.  Holcome,  2V  N.  J.  Bq.  007. 

It  Is  settled  in  New  Jersey  that  a  life  tenant  who 
bas  the  use  of  a  fund  must  pay  the  taxes  assessed 
against  that  fund,  his  or  her  liability  being  limited 
to  the  Income  received,   ite  Tuttle,  49  N.  J.  Eq.  289. 

So,  in  the  case  of  a  bequest  of  tbe  Income  of  a 
fund,  the  general  rule  is  that  the  taxes  on  the  fund 
and  the  expenses  of  the  trust  must  be  paid  out  of 
tbe  income.   Ke  Bhipman,  82  Hun,  108. 

And  In  order  to  construe  the  terms  and  provi- 
sions of  a  will  so  as  to  render  tbe  capital  of  a  trust 
fund  liable  for  tbe  payment  of  taxea,  the  will  must 
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show  an  unmistakable  import  pointing  unequiro- 
caUy  in  that  direction  so  as  to  free  the  income  in 
the  bands  of  a  tenant  for  life  from  the  payment 
thereof.   IMd. 

In  the  case  of  a  bequest  of  tbe  Income  of  real  es- 
tate '"after  payment  of  taxes,**  it  was  held  that 
assessments  were  not  to  be  deducted  from  the  in- 
eome.   Bohde  v.  Bruner,  2  Bedf.  888.     - 

No  taxes  or  expenses  of  tbe  trust  can  be  recov- 
ered against  the  income  of  a  sum  given  to  a  legatee 
for  life  to  be  used  and  enjoyed  by  her  as  her  abso- 
lute property,  so  long  as  the  estate  is  not  dosed, 
but  remains  in  the  hands  of  an  administrator. 
Wilson  V.  White,  wipnu 

Where  tbe  gift  was  not  of  a  specific  annuity 
without  charge,  but  a  bequest  of  a  given  sum,  it 
was  held  that  the  income  must  be  charged  with  tbe 
reasonable  expennes  of  tbe  trust,  and  tbe  taxea  on 
the  principal  sum.    Clark  v.  Foster,  8  Met.  668. 

But  a  holder  of  an  annuity  can  only  be  ta^sd  on 
tbe  sum  actually  dueand  payable  at  tbe  time  of  tho 
assessment.  State,  Howell,  v.  Cornell,  81  N.  J.  L. 
874. 

In  Dorr  v.  Boston,  6  Gray,  181,  the  question  wa» 
whether  the  plaintiflT  was  legaUy  taxable  for  sliarea 
in  the  stock  of  tbe  corporation  established  in  tbe 
state  of  New  York  and  other  places,  or  for  tbe  in- 
come of  those  shares,  the  legal  title  to  which  was 
vested  in  trustees  residing  in  New  York,  and  held 
by  them  **ln  trust  to  pay  over  the  income,  divi- 
dends, or  interests'*  thereon  to  her,  and  the  court 
held  that  under  chap.  7,  Mass.  Bev.  Stat,  the  plain- 
tilf,  an  unmarried  woman,  and  an  Inhabitant  of 
the  state,  was  not  so  taxable. 

Where  a  fund  is  held  in  trust  for  one  for  life  with 
remainder  to  another,  and  a  part  of  such  fund  is 
lost  by  reason  of  tbe  insecurity  of  a  particular  in- 
yeetment,  tbe  loss  is  to  be  apportioned  between  the 
tenant  for  life  and  the  remainderman,  in  the  pro- 
portion which  tbe  principal  sum  involved  in  the  in- 
sufficient  security  bears  to  the  interest  due  upon  i^ 
at  the  time  when  the  security  was  realized.  In  such 
a  case  taxes  assessed  against  tbe  security  while 
it  is  held  pending  realization  upon  it  must  be 
charged  against  and  paid  out  of  tbe  amount  ap- 
portioned to  the  life  tenant.  Be  Tuttle,  49  K.  J, 
Eq.  259. 

In  Currie  v.  Gould,  8  Madd.  168,  where  the  agent 
of  an  executor  paid  interest  on  a  legacy  for  seven- 
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•The  lUb  tenajit  in  a  homestead  estate 
nei^leeted  and  refnsed  to  pajr  taxes  or 

make  repairs  tbereon  for  many  years,  and  to 
save  the  estate  from  en  tfre  loss  to  the  reversioners 
the  taxes  were  paid  by  the  administrator  with 
the  will  anhezed,  having  the  power  so  to  do 
by  the  express  terms  of  the  will.  Hdd^  that  such 
admlDlstrator  might  proceed  In  equity  to  have  a 
receiver  appointed  to  take  charge  of  the  prem- 
ises, collect  the  Income  or  rentals  of  the  property, 
and  apply  the  proceeds  to  pay  the  taxes  and 
necessary  expense  of  repairs  and  reimburse  the 
administrator  for  such  taxes  and  expenses  so 
paid,  and  also  pay  from  snch  Income  any  unpaid 
taxes  or  necessary  expense  for  repairs  necessar- 
ily made  to  save  the  property:  and  that.  If  such 
rental  is  Insufficient,' the  receiver  may.  under  au- 
thority and  dlrectloD  of  the  trial  court,  proceed 
to  sell  the  life  estate  of  the  defendant.  Id  the 
premises,  or  so  much  thereof  as  may  be  sufficient 
for  such  purpose. 

(June  16, 1898.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Ramsey  County  sus- 
taining a  demurrer  to  a  bill  filed  for  an  account- 
ing by  defendant  an  injunction  to  prevent 
her  interference  with  property,  and  a  receiver 

^eadnote  by  Buck,  J. 


to  take  charge  of  it  and  collect  the  rents  and 
profits  and  pay  a  claim  which  plaintiff  hdd 
against  her.    Mewned. 

The  facts  are  stated  in  the  opinion. 

Mr.  Harwey  Officer  for  appellant 

Mestr9,  Stevens,  O'Briem  Cole»  4k  Al- 
brecht,  for  respondent: 

The  right  of  action  is  given  to  "aay  person 
injured  by  the  waste.  But  §§  6879,  and  5889 
alone  show  that  within  the  provision  of  the 
statute  the  person  injured  is  the  reversioner  or 
remainderman.  But  the  party  injared  or 
aggrieved  must  have  an  interest  in  Uie  estate 
and  that  interest  must  be  that  of  a  veversioofr 
or  remainderman. 

Peterson  v.  Olark,  15  Johns.  2M;  Perrine 
V.  Marsden,  84  Cal.  17;  6  Wait,  Act  &  Def. 
251;  Bliss,  Code  PI.  T  88;  8  BL  Com.  Y  22SL 

The  word  "waste"  as  used  in  the  Minnesota 
statute  is  undoubtedly  used  "in  its  strict  tech- 
nical sense,  and  signifies  an  act  which  amounted 
to  waste  at  common  law,  where  a  privity  of 
estate  existed." 

iMnder  v.  Hall,  69  Wis.  326. 

The  Minnesota  statute  does  not  define  waste, 
therefore  resort  must  be  had  to  the  commoo 
law. 

Bemon  v.  State,  5  Minn.  19. 

Appellant  has  no  estate  in  remainder  or  r^ 
version. 

Respondent  has  an  absolute  uDconditionsl 
estate  for  life 

McCarthy  v.  Van  Der  Mefi,  43  Minn.  198; 
Mintzner  v.  8t.  Paul  Trttst  €h,  45  Minn.  82S. 

Appellant  has  no  title  to,  or  interest  in.  the 
real  estate. 

Wilson  V.  Proctor,  28  Minn.  16;   Iffoon  t. 


teen  years  without  deducting  property  tax.  It  was 
hdd  he!oould  not  afterwards  deduct  out  of  the  fu- 
ture Interest  the  amount  of  the  property  tax  on 
snoh  precedent  payments. 

In  Bepbum  v.  Hepburn,  2  Bradf.  74,  testator 
gave  the  whole  of  his  estate,  real  and  personal,  to 
two  persons  for  life  with  remainder  In  fee  to  the 
Issue  of  one,  and.  In  case  of  his  decease  without 
Issue,  then  over,  authorizing  his  executors  to  take 
oharfre  of  and  rent  his  real  estate  and  Invest 
the  personalty  and  pay  the  whole  Income  to  the 
life  tenants.  It  was  held  that  the  Income  was  liable 
to  the  payment  of  all  ordinary  taxes  and  assess- 
ments,  and  that  the  balance  should  be  paid  to  the 
tenant  for  life. 

Where  property  was  held  In  trust  to  pay  the  In- 
OOme  to  one  for  life  with  remainder  over,  and  It 
was  taxed  to  the  executors  on  a  given  date,  and  the 
tenant  for  life  died  within  a  year  and  before  the 
tax  was  paid,  It  was  held  that  It  could  not  be  ap- 
portioned by  the  executors  between  the  estate  of 
the  tenant  for  life  and  the  remaindermen,  but  was 
wholly  chargeable  upon  the  former*s  estate  or  the 
Income  had  therefrom.  Holmes  v.  Xaber,  9  Allen, 
246. 

In  Whltson  v.  Whttson,  68  N.  Y.  479,  testator  gave 
and  bequeathed  to  his  wife  a  life  use  of  a  certain 
sum  of  money,  directing  his  executors  to  semian- 
nually pay  to  her  the  lawful  Interest  thereof,  and 
after  her  decease,  directed  such  sum  to  descend  to 
his  heirs  by  such  wife,  and,  the  executors  having 
paid  the  taxes  on  such  sum  out  of  the  Interest  re- 
ceived by  them,  and.pald  the  balance  to  the  widow, 
the  latter  claimed  the  whole  of  the  Interest  without 
a  deduction  for  such  taxes.   The  court  held  that 
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such  taxes  were  a  charge  upon  such  fnoome,  aiMl 
ought  not  to  be  paid  out  of  the  estate,  tbebequeH 
being  of  the  Income  and  not  by  way  of  annuity. 

Where  the  trustees  assumed  the  troats  of  a  win 
and  permitted  the  daughter,  according  to  Its  tenas. 
to  occupy  the  premises  either  personally  or  bf 
tenants  who  paid  her  rent,  the  tmateea  paying  tht 
taxes  and  insurance  upon  such  premises  out  of  tbs 
income  of  the  residuary  fund,  whloh  was  devlKd 
to  the  trustees  upon  trust,  after  dedaotlnir  sU 
necessary  taxes,  as  therein  declared  for  a  period  of 
twenty  three  years,  rendering  annual  aooouots 
therefor  which  were  approved,  but  a  aubseqwfot 
account  being  disapproved  of  by  the  yonnaer  too  of 
the  testator  upon  the  ground  that  the  paymeoti 
were  a  mlsappUcation  of  the  Inoome  derived  from 
such  reslduar^estate,  such  son  applying  for  an  ia- 
Junctlon  to  restrain  such  application  of  inoome  and 
to  recover  one  third  of  the  amounts  so  prevlouitr 
paid  by  them,— the  oourt  held  that  suoh  taxes  on 
the  premises  so  occupied  by  the  daughter  ought  to 
be  paid  from  the  rents  and  profits  dertred  there- 
from, and  could  not  be  charged  upon  the  residiiuT 
fund  or  the  moome  thereof  .but  the  oourt  ref  u&ed  lo 
allow  the  previous  accounts  of  the  trustees,  whloh 
had  been  approved,  to  be  opened.  Amory  v.Lovsll. 
104  Mass.  266. 

In  Be  Bailey,  18  R.  L  548,  MO,  the  testator  gave  tto 

residue  of  his  estate  totrustees'in  trust  to  set  apart 
and  invest  a  spedflc  amount,  and  to  aoonmulats 
the  mcome,  subjeet  to  a  life  annuity,  untila  graod- 
son  arrived  at  the  age  of  twenty-one,  when  tlis 
same  with  the  inoome  of  the  aocnmulatloos  wis  to 
be  paid  to  him  for  life,  with  various  remalndeft 
over,  and  the  question  was  whether  such  spe€lfle 
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Jf^nnegan,  20  Minn.  420;  HiU  ▼.  Tawnley,  45 
MiDn.  167. 

The  will  does  not  gi?e  the  executor  an  es- 
tate In  reversion  or  remainder. 

Fteiton  ▼.  amith,  26  Fed.  Rep.  888;  Sehat^ 
her  V.  Jaekitm,  Bogert,  2  Wend.  83;  Tajflar  ▼. 
BcTiham,  46  U.  S.  5  How.  269,  12  L.  ed.  147. 

The  interests  of  the  trustees  cannot  be 
broader  than  the  duties  imposed. 

Farmeri  Nat.  Bank  t.  Moran,  80  Minn. 
166.  ^ 

It  is  no  concern  of  the  personal  representa- 
tion in  the  absence  of  creditors  what  use  the 
wife  makes  of  the  property  in  her  lifetime. 

Sutphen  y,  EllU,  85  Mich.  449;  Page  v.  DamO- 
mm,  22  lil.  112. 

A  creditor,  even  with  a  specific  lien  upon 
land,  cannot  and  never  could  bring  an  action 
of  waste. 

Tiedeman,  Real  Prop.  ^  861;2Washb.  Real 
Prop.  5th  ed.  189. 

Buck*  J.,  delivered  the  opinion  of  the 
court: 

William  L.  Mintzer  died  on  the  28d  day 
of  February,  1888,  at  the  city  of  St.  Paul, 
Minn.,  leaving  a  will,  which  waa  duly  pro- 
bated, and  one  John  Jones,  one  of  the  ex- 
ecutors named  in  the  will,  duly  qualified  as 
such,  and  entered  upon  the  discharge  of  his 
duties,  but  he  died  about  the  4th  day  of  May, 
1886,  leavinii;  the  will  unexecuted,  and  on  or 
about  June  11,  1886,  this  plaintiff  was  duly 
appointed  by  the  probate  court  of  Ramsey 
oounty  as  administrator  de  bfmU  nan  with  the 
will  annexed^  and  duly  qualified  and  entered 
upon  the  discharge  of  its  duties,  and  ever 
since  has  been,  and  now  is,  acting  as  such 
administrator.  Mintzer  left  surviving  him 
a  widow,  but  no  issue.    The  will  has  been 


so  far  executed  that  all  the  Just  debts  and 
demands  existing  against  him  at  the  time  of 
his  death  have  heen  paid  in  full,  and  all 
specific  legacies  of  money  or  personal  prop- 
erty and  all  lawful  devises  of  specific  real 
estate  have  been  paid  and  satisfied  in  full, 
save  and  except  that  the  tenth  subdivision  of- 
the  will  has  not  been  executed.  The  tenth 
subdivision  reads  as  follows :  **  All  the  rest, 
residue,  and  remainder  of  my  estate  I  give, 
bequeath,  and  devise  as  follows:  I  direct 
my  executors  to  take  charge  of  Uie  same,  col- 
lecting the  rents,  paying  all  taxes,  assess- 
ments, and  charges  thereon,  and  to  make  re- 
port of  all  their  doinirs  to  the  probate  court 
of  Ramsey  county,  Minnesota,  at  least  once 
a  year.  The  balance  in  their  hands,  if  any- 
thing shall  remain  of  said  rents  after  paying 
the  cnarges  aforesaid,  shall  be  distributed  to 
the  persons  entitled  to  the  real  estate  as  here- 
inafter provided.  I  wish  this  to  continue 
during  the  life  of  my  nephew,  William 
Mintzer,  son  of  George  Mintzer,  and  the  life 
of  Qeorge  A.  Hicks,  provided,  however,  that 
at  the  expiration  of  ten  years  from  my  death, 
if  either  or  both  of  said  parties,  William 
Mintzer  and  Georse  A.  Hicks,  should  be  liv- 
ing, nevertheless  Sie  property  may  be  sold  by 
the  executor  or  their  successors,  and  the 
proceeds  divided  amone  my  nephews  and 
nieces  hereinabove  named,  tu. ,  Sarah  Mint- 
zer, daughter  of  Adam  Mintzer  (married  to 
one  Clough),  George,  Charles,  Fred,  John, 
Amelia,  Josephine,  Maggie,  Charles,  Charles 
Titus,  Dr.  William  Titus.  Almira  Egbert, 
and  the  children  of  Adam  Snyder  one  share, 
except  and  provided  that  I  wish  one  lot  in 
Dunwell  &  Spencer's  addition  to  West  St. 
Paul  to  be  given  and  conveyed  to  Charles 
Flynn,  aforesaid,  his  heirs  and  assigns ;  the 


fuQd  was  chargeable  with  taxes.  The  court  held 
that  the  same  should,  anttl  actually  set  apart,  share 
with  the  other  trusts  the  jtioome  and  taxes  of  the 
estate,  and  that  as  to  the  personalty  of  the  resMue, 
out  of  its  Income  should  be  paid  the  taxes  on  the 
personalty. 

Where  the  interest  of  personal  estate  was  sriven 
to  a  daughter  durlnr  her  natural  life,  at  her  de- 
cease the  principal  to  be  equally  divided  among  her 
children,  the  executors  being  residuary  devisees 
and  legatees,  it  was  held  that  the  testator^s  inten- 
tion was  to  give  th«»  daughter  a  definite  annual 
sum  equal  to  the  lawful  Interest  on  the  amount 
specified,  and  that  therefore  under  Mass.  Stat  Feb. 
28, 1881, 1 2,  which  provides  that  persons  entitled  to 
the  income  of  any  personal  property  held  by  others 
In  trust  for  themselves,  or  for  a  particular  and  spe- 
cial use  of  their  wives,  shall  be  taxed  for  the  prin- 
pal  or  capital  sum,  as  there  was  no  capital  or  prin- 
cipal sum  given  by  such  bequest,  owned  legally  or 
equitably  by  or  held  In  trust  or  otherwise  for  the 
testator's  daughter,  she  was  not  liable  to  taxation 
under  the  statute,  and  that  the  investment  of  the 
money  made  by  the  executors  with  the  consent  of 
the  daughter  in  trust  to  pay  her  the  income  had  no 
effect  upon  her  rights  In  regard  to  taxation  under 
such  statute.    Swett  v«  Boston,  18  Pick.  128. 

XI.  Ikniu  to  widow, 

A  widow  who  takes  as  devisee  in  real  estate  for 
life  is  bound  to  pay  one  third  of  the  taxes,  the  es- 
tate being  chargeable  with  the  other  two  thirds. 
Cochran  v.  Cochran,  2  Desaues.  ISq.  521. 

If  a  widow  takes  a  freehold  estate  under  a  will  as 
tenant  for  life  she  is  bound  to  keep  down  the  taxes. 
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Anderson  v.  Hensley,  8  Heisk.  88i;  Whyte  v.  Nash- 
ville, 2  Swan,  dSi 

So,  if  she  takes  as  equitable  tenant  for  life  she 
must  keep  down  the  taxes.  Cadmus  v.  Combes,  87 
N.  J.  £q.  284,  9». 

Where  the  will  is  silent  as  to  the  payment  of  taxes 
the  widow  must  bear  the  tax  out  of  the  income. 
HoflTs  Appeal,  2A  Pa.  200,  where  the  devise  to  the 
widow  of  the  interest  on  a  specific  sum  of  stock 
was  held  not  to  t)e  a  specific  devise  of  the  stock, 
but  only  of  the  Interest  thereon. 

In  Waldo  v.  Cummings,  46  HI.  421, 42S,  one  third 
of  testator's  real  estate  was  devised  to  his  widow 
during  her  natural  life,  with  remainder  in  trust  for 
his  children,  with  a  proviso  that  in  case  his  chil- 
dren should  cause  their  share  to  he  sold  for  taxes, 
and  the  same  should,  not  tie  redeemed,  they  should 
forfeit  their  title  to  the  unredeemed  portion.  The 
court  held  thai  the  language  of  the  will  did  not 
prevent  the  application  of  the  general  doctrine 
which  imposed  upon  the  tenant  for  life  the  duty  of 
paying  taxes,  and  that  therefore  the  widow  was 
l>ound  to  keep  down  the  taxes  during  the  continu- 
ance of  her  estate. 

Where  a  testator  bequeathed  to  his  widow  the 
income  of  a  certam  sum  annually,  that  sum 
to  t)e  put  at  interest  by  the  executor  and  to  be 
equally  divided  among  the  children  after  her  de- 
cease, it  was  held  that  he  intended  that  there  should 
t)e  that  sum  left  at  the  decease  of  his  widow,  and 
that  therefore  the  income  to  be  given  to  her  would 
be  the  net  income  after  deducting  the  taxes  and 
other  expenses.   Arnold  ▼.  Mower,  49  Me.  061. 

In  Cadmus  v.  Combes,  wajtra^  the  income  of  real 
estate  and  personal  property  was  devised  to  a  wife 
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ielection  of  the  lot  to  be  left  to  my  executors, 
but  I  request  them  to  give  him  one  of  the 
best."  The  ten-years'  limitation  proirided  for 
in  the  will  for  the  division  and  distribution 
of  the  estate  expired  on  February  39,  1898,  at 
which  time  the  plaintiff  fully  accounted  to 
(he  probate  court  for  all. business  and  transac- 
tions performed  by  it  in  behalf  of  the  estate, 
and  said  court,  on  the  Idth  day  of  March, 
1893,  by  its  decree  and  Judgment  duly  made 
and  entered  in  the  matter  of  said  estate,  duly 
decreed  and  adjudged  that  there  was  then  due 
and  owing  to  this  plaintiff,  as  such  admin- 
istrator, for  taxes,  assessments,  and  other  law- 
ful charges,  disbursements,  and  expenses  of 
administration  a  balance  and  sum  of  $16,- 
750.69  over  and  above  all  moneys  by  it  then 
liad  and  received.  There  was  no  money  or 
personal  property  belonging  to  said  estate 
wherewith  the  said  balance  due  this  admin- 
istrator could  be  paid  and  the  devisees  and 
legatees  under  said  will,  including  this  de- 
fendant, failed,  neglected,  and  refused  to  pay 
said  balance,  or  any  part  thereof,  and  by  rea- 
son thereof  no  final  decree  assigning  and 
i^warding  the  said  estate  to  the  persons  en- 
titled thereto  wisis'made,  or  could  he  lawfully 
made,  in  the  matter  of  said  estate  in  said  pro- 
l>ate  court.  By  reason  of  the  nonpayment  to 
plaintiff  of  such  balance,  it  was  necessarily 
compelled,  against  its  wishes,  to  exercise  the 
(futies  as  such  administrator,  and  upon  a  sub- 
sequent accounting  in  said  probate  court  it 
was  decreed  and  adjudged  that  there  was  due 
upon  said  estate  to  this  plaintiff,  as  such  ad- 
ministrator, the  sum  of  |20,14d.02,  and  that 
there  was  not,  and  is  not  now,  any  money  or 
personal  property  belonging  to  said  estate  in 
the  hands  of  this  administrator,  and  that 
there  is  no  real  property  belonging  to  said 


estate  except  one  small  house  or  shanty,  tiw 
rents  whereof  were  and  are  nominal,  tuod  do 
not  exceed  the  sum  of  $60  per  annnm,  and 
except  the  homestead  tract,  which  oooBists  of 
80  acres  and  -^  of  an  acre,  particularly  de- 
scribed in  the  plaintiff's  complaint,  and  of 
which  the  testator  died  seised  in  fee,  and  at 
which  time  there  were  valuable  tenements, 
improvements,  fences,  and  buildings,  to  wit, 
a  dwelling  house,  bam,  and  outhouses  there- 
on, and  wnich  premises,  prior  to  the  time  of 
his  decease,  were  occupiea  bv  the  testator  and 
his  wife  as  a  homestead,  and  which  premises 
the  defendant,  as  the  widow  of  (he  testator, 
continued  to  hold  as  a  homestead  until  about 
the  10th  day  of  March,  1891,  at  which  time 
she  removed  from  said  homestead  to  another 
dwelling  house  in  the  county  of  Ramsey, 
where  she  has  ever  since  continuously  reside!^ 
and  occupied  the  same  as  her  homestead,  hav- 
ing rented  her  first- described  homestead  tc 
tenants  not  members  of  her  family,  and  re- 
ceived the  rents  and  income  therefrom,  bat 
has  wholly  failed  and  neglected  to  pay  tlie 
taxes  assessed  thereon,  amounting  to  the  aom 
of  $2,507.04,  for  the  years  1885  to  1890,  in- 
olusive,  which  plaintiff,  as  such  adminis- 
trator, was  compelled  to  pay  to  save  said 
homestead  from  tax  sale  for  taxes,  penalties, 
costs,  charges,  and  expenses;  said  taxes  hav- 
ing been  so  psid  also  under  the  order  and  au- 
thority of  the  probate  court  of  Ramsey  coun- 
ty, and  at  the  request  of  the  revenionera. 
The  unpaid  taxes,  costs,  and  penalties  upon 
said  homestead  now  due  for  the  years  1891  to 
1894,  inclusive,  amount  to  $2,221.91,  which 
have  not  been  paid  by  this  plaintiff  for  want 
of  funds.  The  defendant  has  also,  ever  since 
she  became  entitled  to  the  right  and  use  of 
said  premises  as  a  homestead,  refused  and  ne- 


for  life  with  power  to  the  ezeontors  at  their  dis- 
cretion to  BcU  the  real  estate  or  any  part  of  It.  It 
was  held  that  the  persoual  estate  was  liable  to  the 
payment  of  the  taxes  upon  the  real  estate  no  por- 
tion of  which  oould  be  sold  for  that  purpose. 

In  Sillcocks  V.  Silloockfl,  50  N.  J.  Eq.  ^  the  residue 
of  the  estate  was  driven  to  a  widow  *'for  the  full 
term  of  her  natural  life"  and  at  the  termination  of 
Bucb  estate  three  specific  legacies  were  given  out  of 
the  sale,  the  will  providing,  '*and  all  the  rest  and 
residue  of  my  estate  then  remaining,  that  is  after 
the  death  of  my  said  wife,  I  give  in  three  equal  parts 
and  shares,**  it  was  held  that  the  wife,  who  held 
possession  of  the  premises,  was  liable  to  pay  the  an> 
Dual  municipal  taxes  assessed  upon  it. 

Where  a  testator  gave  to  his  wife  the  use  and 
Income  of  certain  real  and  personal  estate,  and  also 
the  Interest  of  a  certain  sum  of  money  to  be  in- 
vested on  a  bond  and  mort-gage,  it  was  held  that 
the  taxes,  expenses,  and  commissions  were  not 
chargeable  upon  the  estate  generally,  but  that  the 
bequest  must  bear  its  own  burden,  and  she  was 
therefore  chargeable  with  the  taxes,  which  were 
to  be  paid  out  of  her  income.  Plnckney  v.  Pinck- 
oey,  1  Bradf.289. 

In  StUlwell  V.  Doughty,  2  Bradf.  811,  a  widow  was 
entitled  to  the  clear  income  of  real  estate,  and  the 
aasessment  was  levied  thereon  for  permanent  im- 
provements. It  was  held  that  the  annual  interest 
on  the  improvements  was  to  be  borne  by  the  tenant 
for  life,  but  that  the  principal  was  properly 
charged  against  the  remainderman. 

In  the  case  of  a  devise  to  a  wife  **free  and  clear 
of  all  encumbrances,**  the  will  containing  a  direc- 
tion for  the  sale  of  the  property  In  case  the  wife 
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desired  it,  and  that  the  proceeds  should  be  invested, 
giving  her  the  interest  and  dividends  thereof  for 
life.  It  was  held  that  the  current  taxes  and  aspeas- 
ments  were  not  chargeable  upon  the  testator's 
general  estate.  Lawrence  v.  Holden,  8  BradC  14S. 
Where  the  words  used  m  the  will  were  merely  **free 
from  the  debts,  interference,  or  control  of  any  other 
person  whatever,**  it  wsa  held  that  it  only  meant 
that  it  was  the  income  after  payment  of  the  proper 
charges,  which  was  to  be  paid  to  the  widow  for  her 
separate  use,  and  therefore  the  phraseology  of  the 
will  could  not  be  taken  to  change  or  affect  the  ordi- 
nary  rule  of  apportionment  of  assessments  for  local 
improvements,  which  were  of  a  permanent  benefit 
to  the  property.   Be  Miller,  Tucker.  84ft,  848. 

In  Deraismes  v.  Deraismea,  72  N.  Y.  154,  the  tes- 
tator devised  to  his  wife  a  farm  together  with  a 
dwelling  house  and  buildings  thereon,  and  aU  his 
real  estate  in  a  certain  town  for  the  term  of  her 
natural  life,  stating  that  he  made  such  devise  **to 
my  said  wife  for  a  home  for  herself  and  my  infant 
children,  but  my  intent  Is  nevertheless  that  the 
same  shall  be.  at  all  times  during  said  term,  wholly 
subject  to  her  will  and  control,**  the  will  oontain- 
ing  express  provision  for  the  payment  of  taxes  in 
regard  to  other  property  therein  devised.  It  was 
held  that  the  widow  vras  bound  to  pay  the  taxes 
upon  the  property  so  devised  as  a  home. 

Where  the  testator  directed  that  his  wife  should 
^'receive  all  the  income  from  my  estate  during  her 
life,  arising  as  well  from  the  rest  and  residue  be- 
queathed, as  from  any  sums  set  apart  to  pay  the 
legacies  provided  for  in  the  .  .  •  items  of  my 
will**  it  was  held  that  the  expression  ^*all  the  in- 
come** was  not  to  be  oonstmed  as  meaning  that  the 
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fleeted  to  keep  the  buildinf^s,  fences,  and 
other  improvements  thereon  situated  in  proper 
repair,  and  has  suflFered  the  same  to  become 
<lilapidated  and  out  of  repair.  The  plaintiff 
l>aia  said  taxes  upon  the  said  estate  at  the 
written  request  of  all  persons  interested 
therein  except  this  defendant,  first  exhaust- 
ing all  rentals  received  from  other  premises 
lor  such  purpose,  and  made  the  advances  to 
4UiTe  such  estate.  The  reasonable  market 
Yalue  of  said  homestead  does  not  exceed  |28,  - 
100,  and  in  the  present  condition  of  the  real- 
<e8tate  market  it  would  not  sell  for  a  sum  ex- 
ceeding $10,000;  and  the  defendant,  while 
baring  ample  means  outside  of  said  home- 
stead to  pay  the  taxes  thereon  and  keep  the 
«ame  in  repair,  refuses  and  neglects  to  do  so. 
The  defendant  still  collects  the  rental  from 
«a{d  homestead,  which  is  continually  depre- 
•elating  in  value,  and  is  not  adeouate  secur- 
ity for  the  taxes  paid  and  unpaid  thereon. 
The  relief  asked  is  for  an  accounting ;  that 
the  value  of  defendant's  life  estate  in  the 
premises  be  ascertained ;  that  a  receiver  be  ap- 
Minted  of  said  premises ;  that  the  defendant 
he  enjoined  from  leasing  or  collecting  rents 
from  said  homestead ;  that  her  life  estate  be 
^Judged  terminated,  or  her  homestead  right 
4idjttdged' forfeited ;  and  that  the  names  of 
persons  now  in  possession  as  tenants  be  dis- 
closed, that  they  may  be  made  parties  there- 
in. A  demurrer  was  interposed  to  the  com- 
plaint upon  three  grounds:  (1)  That  the 
plaintiff  had  not  the  legal  capacity  to  sue ; 
(3)  that  several  causes  of  action  are  improp- 
erly united ;  (8)  that  the  complaint  does  not 
«tate  facts  sufficient  to  constitute  a  cause  of 
action.  The  demurrer  was  sustained  upon 
the  ground  that  the  facts  alleged  in  the  com- 


plaint do  not  show  that  the  plaintiff  is  en- 
titled to  the  reversion  of  the  real  estate  so  as 
to  entitle  it  to  an  eviction,  and  because  the 
facts  pleaded  do  not  show  that  the  plaintiff 
is  a  creditor  of  the  defendant,  and  that  the 
facts  pleaded  as  an  abandonment  do  not  oper- 
ate as  such  in  favor  of  the  plaintiff. 

The  facts  pleaded,  however,  do  show  the 
very  strongest  grounds  for  equitable  relief. 
We  regard  the  certain  persons  named  as  bene- 
ficiaries in  the  tenth  subdivision  of  the  will 
as  reversioners,  within  the  legal  or  equitable 
definition  of  that  term.  But  we  do  not  con- 
sider the  abandonment  of  the  homestead  by 
the  defendant,  and  her  subsequent  acquire- 
ment of  another,  at  all  material.  She  lyul 
only  a  life  estate  in  the  premises,  and  it  was 
therefore  her  duty  to  pay  all  taxes  properly 
assessed  against  them.  This  she  refused  or 
neglected  to  do.  Upon  the  death  of  John 
Jones,  the  executor,  this  plaintiff  was  ap- 
pointed administrator  with  the  will  annexed 
of  the  estate  not  administered.  Qen.  Stat. 
18H  g  4458,  provides  that  the  term  "  exec- 
utor" in  this  Code  shall  be  construed  to  in- 
clude an  administrator  with  the  will  annexed. 
Referring  again  to  the  tenth  subdivision 
of  the  will,  we  find  that  it  was  the  duty  of 
the  executor  to  take  charge  of  all  the  rest, 
residue,  and  remainder  of  the  testator's  prop- 
erty not  specifically  devised,  collect  the  rents, 
pay  all  taxes,  assessments,  and  charges  there- 
on,, and  make  report  to  the  probate  court  of 
Ramsey  county  at  least  once  a  year.  The 
duties  of  the  administrator  in  this  respect 
were  those  of  a  trustee,  and,  whatever  plain- 
tiff did  in  this  respect  in  regard  to  pa^ying 
taxes  upon  the  homestead,  it  was  not'that 
of  a  volunteer,  but  performing  a  duty  specif- 


testator  by  it  Indicated  an  intention  that  his  wife 
«hould  have  the  ff ross.  Income  of  the  estate,  and  she 
was  therefore  held  liable  for  the  taxes.  Re  Ship- 
•nan,  8S  Hun,  108. 

In  Parkinson  v.  Parkinson,  2  firadf .  77,  testator 
#ave  his  wife  the  use,  *Yor  three  years,  of  bis  bouse 
4 D  a  certain  street,**  free  to  occupy  or  to  let  as  she 
may  prefer.  At  the  expiration  of  that  period  he 
•directed  the  property  to  be  sold  by  hie  executors 
and  the  proceeds  to  be  divided  between  his  two 
«ons,  and  the  question  was.  Who  should  pay  the 
taxes,  the  will  hekng  silent  on  that  point?  The  court 
held  that  the  tenant  was  bound  to  keep  down  the 
accniioff  charges  on  the  property  where  he  took  by 
ftitt  and  not  by  contract,  and  that  the  person  en- 
Joying  the  present  use  and  poesesslon  of  the  prop- 
-erty  should  keep  the  estate  dear  of  such  burdens 
«s  arise  from  the  ordinary  annual  taxes,  and  not 
^row  them  upon  the  reversioner. 

In  Re  Archer*s  Bstate,  S8  N.  T.  (Supp.  10<1,  a  tes- 
tator devised  and  bequeathed  all  his  property,  real 
«nd  personal,  to  his  executors  ^o  trust  to  receive 
the  rents,  issues,  and  profits  thereof  for  and  during 
•Che  life  of  [his  widow],and  apply  the  same  to  the  use 
of**  certain  persons  therein  mentioned,  namely  his 
wife  and  three  sons,  with  a  proviso  that  if  two  of  his 
•eons  and  his  wife  desired  to  reside  in  the  dwelling 
tiouse,  they  should  occupy  the  same  without  paying 
«ent  during  the  lifetime  of  the  widow,  each  paying 
M  third  of  the  actual  living  expenses  of  the  house- 
bold.  The  oourt  held  that  the  estate  being  devised 
In  trust,  the  executors  holding  the  legal  title  with 
«  duty  of  maintaining  and  protecting  the  same 
•dnring  the  widows  lifetime,  it  was  their  duty  to 
«eceive  the  rent,  income,  and  profits,  and  to  pay 
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and  discharge  the  taxes,  and  therefore  that  the 
taxes  should  be  paid  by  the  executors  out  of 
the  income  of  the  estate,  the  estate  devised  to  the 
widow  and  sons  not  being  analogous  to  a  life 
estate. 

Where  a  residuary  estate  was  devised  in  trust  to 
pay  the  rents  *^o  the  sole  nse**  of  a  widow  for  life* 
the  same  being  also  charged  with  legacies  payable 
after  her  decease  out  of  capital,  the  widow  to  have 
the  use  of  testator*8  farm  during  her  life,  the  trus- 
tee to  ^*pay  out  of  his  estate  all  taxes**  on  said 
farm,  and  the  trustees  paid  the  same  from  income, 
which  payments  were  objected  to  by  the  executors 
of  the  widow  upon  the  ground  that  they  ought  to 
be  payable  out  of  capital,  it  was  held  that  the 
woi^  ^*pay  out  of  my  estate**  were  not  sufficient 
to  support  the  construction  contended  for.  for  the 
reason  that  the  other  provisions  of  the  will  showed 
an  intention  to  preserve  the  corpus  intact  for  ulti- 
mate disposition  upon  the  death  of  the  life  tenant, 
and  in  order  that  the  wlU  might  be  so  con- 
strued it  should  contain  words  most  unmistakably 
pointing  In  that  direction.  Re  Albertson,  118  N.  Y. 
484. 

And- When  the  use  and  occupation  of  a  dwelling 
house  were  devised  to  a  widow  during  widowhood, 
and  the  testator  expressed  a  desire  that,  if  agreeable 
to  her,  her  daughter  should  oocnpy  one  room  and 
her  son  another  in  the  house,  it  was  held  that  the 
widow  was  the  owner  of  the  freehold  and  must 
keep  down  the  taxes.  Anderson  v.Hensley *  8  Heisk. 

oBi. 

Where  by  the  terms  of  a  will  the  executors  in- 
vested money  on  bond  and  mortgage  conditioned 
for  the  payment  of  the  interest  to  the  widow  dur-^ 
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Ically  ejDloined  by  the  terms  of  the  will  it- 
self. When  the  defendant  refused  or  neg- 
lected to  pay  the  taxes  for  years  upon  the 
homestead,  and  there  was  danger  of  the  prem- 
ises being  thereby  lost  to  the  reyersioners, 
the  homestead  fell  within  the  provision  in 
the  will,  viz.,  ^all  the  rest,  residue*  and  re- 
mainder of  my  estate,"  which  it  was  plain- 
tiff *s  duty  to  save  if  the  life  tenant  was  guilty 
of  not  paying  the  taxes  thereon.  The  re- 
Yersi oners  were  under  no  obligations  to  pay 
taxes,  nor  protect  the  proper'ty  as  against 
waste  by  reason  of  nonrepairs,  so  far  as  con- 
cerned the  life  estate  of  the  defendant.  That 
was  the  duty  of  the  defendant  herself,  for 
the  law  is  too  well  settled  to  need  discussion 
that  a  tenant  for  life  of  real  estate  is  com- 
pelled to  pay  taxes  and  the  expense  of  re- 
pairs out  of  the  rents  and  profits,  whether 
such  life  estate  comes  by  will,  conyeyance, 
or  operation  of  law,  unless  the  life  tenant 
Yoluntarily  pays  them  out  of  other  funds: 
In  this  case,  it  the  life  tenancy  ceased  by 
reason  of  the  death  of  the  defendant  or  other- 
wise, the  reversioners  would  be  entitled  to 
take  the  fee,  unless,  after  the  death  of  the  tes- 
tator's nephews,  William  Mintzerand  George 
Hicks,  subject  to  the  right  of  the  trustee  to 
sell  the  premises,  and  divide  the  proceeds 
among  the  nephews  and  nieces  of  the  testa- 
tor, as  specifically  provided  by  the  terms  of 
the  will.  Of  course,  a  power  may  be  granted 
by  devise  in  a  last  will  and  testament.  Gen. 
btat.  1894,  $  4884.  And  the  trust  conferred 
by  the  terms  of  the  will  uoon  the  executor 
was  Yalid  as  a  power,  and,  this  being  so, 
the  acceptance  of  the  trust  made  the  duty  of 
the  trustee  co-ordinate  with  the  power  con- 
ferred. One  of  the  duties  or  trusts  expressly 
enjoined  by  the  will  was  that  the  executor 
should  collect  the  rents  and  pay  taxes,  and, 
the  plaintiff  having  been  duly  substituted  in 
place  of  the  executor  as  administrator  with 


the  will  annexed,  it  was  its  duty  to  use  dxa» 
diligence  in  this  matter.    3  Perry«  Tr.  g  587. 
The  power  of  an  administrator  with  the  will 
annexed  to.  per  form  the  duty  ooaf erred  apoik 
the  executor  by  the  terms  of  the  will  is  ex- 
pressly authorized  by  Gen.  Stat  1894,  §  4464, 
vu,:    *'To  perform  every  act  and  discharice' 
everv  trust  as  the  executor  named  in  the  will 
would  have  had,  and  their  acts  shall  be  as> 
valid  and  effectual  for  every  purpose.*    The 
right  of  the  plaintiff  to  be  reimbursed  oat  of 
the  life  estate  does  not  rest  upon  the  fact  that 
she  has  abandoned  it  as  a  homestead,  bat. 
upon  the  broader  ground  that,  she  having 
failed  to  pay  the  taxes  thereon,  and  not  kept 
the  same  in  repair,  and  thereby  allowed  it 
to  depreciate  in  value,  with  great  danger  of 
entire  loss  to  the  reversioners,  it  became  the- 
duty  of  the  plaintiff,  under  the  terms  of 
the  will,  to  discharge  this  duty,  and  for  the 
expense  so  incurred  it  is  entitled  to  be  reim- 
bursed out  of  the  life  estate.    These  taze» 
were  paid  at  the  request  of  all  of  the  rever- 
sioners, and  with  the  approval  of  the  pro- 
bate court ;  and  while  these  facts  do  not  con- 
stitute plaintiff's  authority  for  so  doing, 
they  materially  aid   in  showing  its  good 
faith.    Therefore,  assuming  thai  it  was  the 
duty  of  the  life  tenant  to  keep  down  the 
taxes,  and  to  keep  the  premises  in  such  repair, 
and  also  preserve  the  property  from  decay  te 
the  extent,  at  least,  of  the  rental  value  of 
the  premises,  and  she  having  neglected  and 
refused  to  do  so,  the  plaintiff  is  entitled  te 
have  a  receiver  appointed  to  collect  the  renta 
sufficient  in  amount  to  discharge  the  liabili- 
ties of  the  life  tenant's  estate  for  which  she 
is  answerable.     Mureh  y.  «/.  0.  Smith  Mfg. 
Co.  47  N.  J.  Eq.  198;  Caimt  t.  Chaberi,  $ 
Edw.  Ch.  818.    In  the  latter  case  a  bill  in 
equity  was  sustained  against  the  life  tenant 
to  restrain  the  disposition  of  property,  and 
to  compel  the  tenant  to  keep  down 


Incr  her  life,  the  priaolpal  to  be  paid  to  the  exeo- 
Qtora  at  her  death  and  to  be  distributed  aooordlag 
to  the  will,  it  was  held  that  the  executors  were 
taxable  at  the  present  value  of  the  prinoipal. 
State,  Wyokoir,  v. Jones,  80  N.J.  L.  660. 

Id  Stone  v.  Littlefleld,  151  Mass.  486,  a  trustee,  who 
received  from  his  predecessor  as  part  of  the  trust 
estate  a  note  seouved  by  a  mortgage  of  real  estate, 
foreclosed  such  mortgage  for  nonpayment  of  Inter- 
est, taxes,  and  the  principal  sum,  and  the  question 
was  whether  the  taxes  should  t>e  deducted  ftom  tl^e 
principal,  or  be  taken  from  the  income  of  other 
and  productive  investments  in  the  same  trust 
estate,  the  testator's  widow  being  entitled  to  the 
use  and  income  of  all  the  residue.  The  court  beld 
that  such  payments  were  to  be  deducted  from  the 
principal,  otherwise  a  loss  upon  some  one  invest- 
ment for  which  one  would  be  legally  responsible 
might  absorb  the  w1dow*s  whole  income  for  a  year, 
or  even  more,  it  being  more  just  that  such  a  loss 
should  be  held  to  diminish  the  corpus  of  the  trust 
estate  so  that  the  tenant  for  life  would  receive  less 
income  and  the  remaindermen  less  princlpaL 

In  Bidwall  v.  Greenshield,  2  Abb.N.  C.  407,  a  tes- 
tator gave  and  devised  to  his  wife  all  his  real  estate 
to  be  used,  occupied,  and  enjoyed  by  her  for  a  term 
of  years  from  and  after  the  date  of  his  wiU,  with 
remainder  in  fee  to  his  children  to  be  equaUy  divid- 
ed between  them,  and  the  widow  continued  in  poe. 
session  of  the  premises  but  dower  was  never  as- 
signed to  her,  and  the  children  continued  to  live 

•2  L.K  A. 


with  her  even  after  the  expiratloii  of  the  terfl» 
mentioned  in  the  wUL  It  was  held  upon  proceed- 
ings for  partition,  that  the  wldow*s  dower  interest 
was  liable  for  the  taxes  which  accrued  during  the 
continuance  of  the  term,  but  that  with  regard  t» 
sutnequent  taxes  they  were  to  be  paid  out  of  tb» 
fund. 

Where  a  testator  gave  his  wife  an  annuity  to  b» 
paid  half  yearly  out  of  his  estate,  with  a  directioa 
to  his  executors  to  retain  In  their  hands  and  keei^ 
Invested,  a  sum  sufllolent  to  pay  the  same,  tt  was 
he/d  tfaatttaey  ^were  bound  to  invest  snlBoleot  to> 
pay  such  annuity  clear  of  all  taxes  and  oommfi- 
stons.   Bx  parte  McOomb,  4  Bradf .  VSL 

In  fie  Gushing,  68  Yt  808,  testator  dhrected  ''tfae 
whole  interest  and  income  of  $8,000  to  be  paid  to 
[his  wife]  each  and  every  year  during  her  life,**  and 
also  that  so  much  of  the  mentioned  sum  Itself  s» 
should  be  required  to  support  her  In  a  "*e"*^fr  bs> 
coming  her  station  in  life  if  **sald  interest  and  in- 
come** were  not  eulBcienti  should  be  so  applied,  and 
further  provided  that  bis  personal  estate  should  be 
sold  and  bis  real  estate  either  sold  or  rented  for  the 
purpose  of  raising  **funds  to  pay  debts,  legacles,andi 
expenses.**  It  was  held  that  the  income  and  interess 
of  the  widow  were  not  chargeable  with  taxes  or  ex> 
penses,  the  testator*8  intention  being  clearly  to  give- 
the  widow  the  whole  of  the  Interest  and  income  oT 
the  $8,000,  during  her  life  for  her  support  without 
deduction  of  taxation  or  expenses. 

&W. 
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xnents  and  taxes ;  and  upon  motion  an  order 
'vraa  entered  for  the  appointment  of  a  receiver 
of  80.  much  of  the  rents  and  income  of  the 
estate  as  should  be  necessary  to  pay  off  the 
taxes  in  arrear,  unless  within  forty  days  from 
tbe  service  of  a  copy  of  the  order  the  tenant 
abonld  show  to  the  satisfaction  of  the  master 
tliat  the  taxes  had  been  paid.  This  case  is 
cited  with  approval  in  nelan  ▼.  Boylan,  26 
^Wis.  079.  If  the  life  tenant  permiu  the 
premises  to  decay  for  want  of  repair,  and 
neglects  to  pay  the  taxes,  subjecting  the  es- 
tate to  sale  therefor,  with  accumulated  costs 
and  penalties,  it  must  diminish  the  value  of 
the  estate,  and  thus  there  is  a  resulting,  last- 
ing damage  to  the  freehold  or  inheritance, 
and  this  constitutes  waste.  Stetson  t.  2>a«, 
61  Me.  484 ;  Phelan  y.  Baylan,  26  Wis.  679 ; 
1  Washb.  Real  Prop.  140.  But,  although 
the  defendant  has  been  guilty  of  permissive 
Yvaste,  we  do  not  think  that  It  is  such  waste 
sw  irould  cons|itute  an  absolute  forfeiture  of 
the  estate,  and  therefore  the  action  does  not 
come  within  the  provisions  of  Oen.  Btat. 
1894,  8§  5882,  5888.  But  the  facU  alleged 
constitute  substantial  ground  for  relief  in 
equity,  and  entitle  the  plaintiff  to  protect 
the  inheritance,  and,  if  possible,  have  it  re- 
stored to  the  condition  it  would  be  in  if  the 
defendant  had  not  been  guilty  of  wrongdo- 
ing. 


Our  conclusion  is  that,  while  the  plain- 
tiff is  not  a  remainderman  or  reversioner,  so 
as  to  entitle  it  to  maintain,  a  common- law 
action  of  waste,  yet  it  is  entitled  to  maintain 
this  action  for  equitable  relief :  to  have  a  re- 
ceiver appointed,  as  prayed  for  in  the  com- 
plaint ;  to  have  an  accounting  of  all  rentals 
received  by  defendant  and  taxes  paid  by 
plaintiff,  as  well  as  the  amount  of  unpaid 
taxes  ascertained,  and  of  the  amount  neces- 
sary to  make  repairs  to  save  the  property  from 
loss  to  the  reversioners ;  and  that,  if  the  same, 
with  necessarv  expenses,  are  not  paid  by  the 
defendant  w  itnin  a  reasonable  time,  to  be  fixed 
by  the  trial  court,  the  life  estate  of  the  de- 
fendant in  the  homestead  premises  described 
in  the  complaint  mav  be  sold  by  decree  and 
judgment  of  the  triai  court  to  reimburse  the 
plaintiff  for  all  such  necessary  disburse- 
ments, and  to  pay  th.e  unpaid  taxes  on  said 
E remises  and  keep  them  in  repair,  and  to 
ave  an  injunction  against  derendant  Uiat 
she  be  restrained  from  collecting  any  more 
rentals  of  the  premises  until  the  further  order 
therein  of  the  trial  court 

The  order  iustairdng  the  den^urrer  ie  over- 
ruled,  and  the  cause  remanded,  with  instruc- 
tions to  the  trial  court  to  proceed  in  the 
matter  not  inconsistent  with  the  views  herein 
expressed. 


PENNSYLVANIA  SUPREME  COURT. 


John  W.  DEMPSEY     . 
e. 

John  DOBSON  ei  at,,  AppU 

ariPtuus.) 

1*  Carpet  maanlketippBa  have  arigfat  to 
MMse  record  or  reglbilt  of  redpes  prepared  by 
a  oolor  mixer  in  their  e«|plorf  where,  loatead  of 
enteriog.  them  in  tbeir  eolor  book  as  it  was  his 
duty  to  do,  he  haa,  without  tbeir  knowledge,  en- 
tered them  in  a  book  of  his  own. 

2*  The  reelpee  prepared  hy  a  color 
mixer  for  the  uae  of  hto  employera  in  the  man- 
ufaoture  of  their  oarpeta  belong  to  them,  so  far 
at  least  aa  to  gi  ve  them  the  right  to  the  use  of  the 
various  oolors  and  shades  produced  by  them. 

8.  The  Yalve  of  reelpee  in  eolor  books 

owned  by  a  oolor  mixer  who  entered  them 
therein,  instead  of  entering  them  in  his  em- 
ployers' books  as  it  was  his  duty  to  do,  cannot  be 
considered  in  estimating  the  damages,  if  any, 
which  be  can  recoTer  from  them  for  detaining 
those  books,  in  the  supposition  that  they  be- 
longed to  them,  when  he  undertook  to  carry  them 
away. 

4«  A  letter  enntaJwIng  aa  argumenta- 
tlTO  preeentatloii  of  the  writer'a  view  of  his 
rights  and  of  the  grievance  of  which  he  oom- 
plaina,  being  a  declaration  in  his  own  behaUC,  can- 
not be  admitted  in  evidence  In  his  own  fftvor 
when  unanswered. 

(March  a;  1803.) 


APPEAL  by  defendants  from  a  judgment  of 
the  Court  of  Common  Pleas  (ao,  l)for 
Philadelphia  County  in  favor  of  plaintiff  in  an 
action  to  recover  damages  for  defendants'  al- 
leged wrongful  retention  and  copying  of  trade 
secreta  from  books  belonging  to  plaintifl.  Be- 
vened. 

Plaintiff  was  employed  by  defendants,  carpet 
manufacturers,  as  color  mixer  in  their  mills  for 
a  period  of  nearly  twenty  years.  At  the  time 
of  entering  their  employment  he  brought  with 
him  certain  books  containing  recipes  for  the 
mixing  of  oolors,  and  in  these  books  he  entered 
the  formula  ffor  mixing  the  various  colors 
which  he  prepared  for  making  the  designs  ia 
the  carpets  which  were  manufactured  by  de« 
fendants  during  his  employment  by  them. 
When  he  was  about  to  leave  their  employment 
defendants  forcibly  took  possession  of  these 
formula  books  and  made  copies  of  them,  after 
which  thev  returned  his  books  to  him.  De- 
fendants claimed  that  they  furnished  books  to 
plaintiff  for  the  purpose  of  having  these  form- 
ula entered  in  them  to  be  preserved  for  the  use 
of  the  mill, and  that  because  of  plaintiff's  failure 
to  make  the  copies  they  were  entitled  to  make 
them  themselves..  Plaintiff,  on  the  contrary, 
claimed  that  the  formula  belonged  to  him  and 
not  to  the  mill  and  that  he  was  not  obliged  to 
enter  them  in  the  books  of  the  mill  or  to  give 
defendants  the  benefit  of  them  after  he  severed 
his  connection  with  the  mill. 

Further  facts  appear  in  the  opinion. 


Nora.— For  other  cases  aa  to  property  in  recipes, 
see  Chadwick  v.  Oovell  (Mass.)  6  L.  B.  A.  8W;  Wat- 
kins  V.  Landon  (Minn J 19  L.  B.  A.  286;  and  Tode  v. 
32  L.  R  A. 


Gross  (N.  T.)  18  L.  B.  A.  SSiB,  with  fioCs  on  property 
in  secrets,  processes,  and  recipes;  also  Itowle  v» 
Park,  181 U.  8. 88, 88  L.  ed.  ex. 
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FSHKBTLYAKIA  SUFSBMB  OOUBT. 


Mr.  Blehard  P.  White*  for  appellants: 

The  letter  of  September  26,  1892,  was  not 
admissible. 

Bu9h  T.  Ferry,  7  Pblla.  196;  Richards  ▼. 
Frankum,  9  Oar.  &  P.  221;  HoU^  r.  Weiner,  15 
Pa.  244;  Fraleyv.  BUpham,  10  Pa.  820,  51  Am. 
Dec.  486;  Alien  v.  Peters,  4  Pbila.  78:  Fearing 
V.  KimhdU,  4  Allen,  125.  81  Am.  Dec.  690; 
Bobinson  v.  Fitchburg  A  W.  R.  Co,  7  Graj,  92; 
8t.  Louis,  A.dT.H.R.Co,'^.  Thomas,  85  111. 
464. 

A  calico  printer  is  entitled,  after  having 
discb arced  his  head  color  man,  to  the  book  in 
which  that  servant  has  entered  the  processes  for 
mixing  colors  during  his  service,  although 
many  of  the  processes  were  the  invention  of  the 
•color  man  himself. 

Makepeace  v.  Jackson^  4  Taunt  770;  Wood, 
Mast.  &  B.  2d  ed.  202. 

Even  where  an  employee  uses  a  patented  in- 
Tention  of  his  own  in  his  employer's  business 
be  cannot,  when  he  leaves  the  employment, 
deprive  the  master  of  its  use.  The  law  implies 
mlicense  to  use  the  invention  until  the  patent 
expires. 

Herman  T.Herman,  29  Fed.  Rep.  92;  Jeneks 
T.  Langdon  Mitls,  27  Fed.  Rep.  622;  Barry  v. 
Crane  Bros.  Mfg.  Co.  22  Fed.  Rep.  896;  Stem- 
mefs  Appeal,  58  Pa.  155.  98  Am.  Dec.  248. 

That  which  he  has  been  employed  and  paid 
to  accomplish  becomes,  when  accomplished, 
the  property  of  his  employer.  W hate ver  rights 
«s  an  individual  he  may  have  in  and  to  his  in- 
ventive powers,  and  that  which  they  are  able 
to  accomplish,  he  has  sold  in  advance  to  his 
employer. 

.  ^^eAleer  v.  Vnited  States,  150  U.  8.  424,  87 
L.  ed.  1180. 

The  learned  Judge  should  have  instructed  the 
Jur^  that  on  all  the  evidence  in  the  case  it  was 
plain  that  the  books  belonged  to  the  plaintiff 
aod  that  there  was,  therefore,  no  cause  of 
action. 

Exemplary  damages  are  allowed  only  where 
the  act  complained  of  has  been  committed 
wilfully  and  maliciously,  or,  in  the  absence  of 
actual  malice,  where  it  has  been  committed 
under  circumstances  of  violence,  oppression, 
outrage,  or  wanton  recklessness. 

PhiCadelphia  Traction  Co.  v.  Orbann,  119  Pa. 
«7;  Rose  v.  Story,  1  Pa.  190,  44  Am.  Dec.  121; 
Pittsburgh,  0.  ASt.L.R.  Co.  v.  Lyon,  128  Pa. 
140.  2  L.  R.  A.  489;  Herdic  v.  Toung,  55  Pa. 
176,  98  Am.  Dec.  789;  Keil  v.  CJiartiers  VaUey 
Qas  Co.  181  Pa.  466;  Stephenson  v.  Brow  a,  147 
Pa.  800. 

Messrs.  George  W.  Harktns  and  F. 
Carroll  Brewster,  for  appellee: 

It  is  a  matter  of  general  knowledfre  in  the 
trade,  and  to  all  manufacturers,  that  color 
mixers  jealously  euard  the  formula  devised  by 
them  as  their  trade  secrets,  and  do  not  permit 
them  to  become  the  property  of  their  employers 
or  give  them  the  right  to  their  use,  and  it  is  an 
equally  well-known  fact  that  employers  have 
constaDtiy  endeavored  to  obtain  possession  of 
them,  or  the  right  to  use  them,  on  the  same 
plea  that  defendants  advance  in  justification  of 
their  action,  viz.,  that  they  were  produced  by 
the  color  mixer  while  in  their  employment  and 
used  in  the  production  of  fabrics  in  their  miUs, 
and  therefore  ipeofaeto  their  property. 

The  possession  of  a  letter  aifoids  ground  for 
^2  L.  R.  A. 


charp^ng  the  defendants  with  an  implied  adr 
mission  of  the  statements  contained  in  it. 

Fenno  v.  Weston,  81  Vt.  853;  IhUUm  t. 
Woodman,  9  Gush.  255.  57  Am.  Dec.  46;  Frems 
Y.  William  Penn  Coal  Co.  97  Pa.  809;  Onmgrom 
V.  Himmelrich,  54  Pa.  208. 

Allegations  made  in  a  letter  responded  toby 
the  other  party  are  considered  in  the  light  of 
declarations  between  the  parties,  and  as  suck 
properly  admissible  in  evidence,  although 
written  after  the  commencement  of  suit. 

HoOer  v.  Weiner,  16  Pa.  246;  Roe  y.  Day,  7 
Car.  &  P.  705. 

The  weight  to  be  given  to  the  testimony  is 
for  the  jury  to  determine. 

Holler  Y.  Weiner,  supra. 

A  letter  written  by  a  party  in  his  own  favor 
is  admissible  as  evidence  of  a  notice  or  demand. 

Richards  v.  Fran  hum,  9  Car.  AT.  221;  Alien 
Y.  Peters.  4  Phila.  78:  OaskiU  y.  Skene,  14  Q. 

B.  664;  Draper  v.  Crofts.  15  Mees.  &  W.  166. 
The  plaintiff  had  property  in  the  recipes 

and  formulas. 

Wood,  Mast.  &  S.  §  181;  Fraser.  Mast.  A  8. 
75. 

If  a  servant  make  an  invention  whilst  in  the 
employ  of  a  master  the  invention  belongs  to 
the  servant,  and  the  master  cannot  take  out  a 
patent  for  it. 

Smith,  Mast.  &  S.  164;  Robinson,  Patents, 
§  414;  Hapgood  v.  Hewitt,  11  Biss.  184,  Affirmed 
119  U.  S.  226.  80  L.  ed.  869;  Damon  r.  Sast- 
wick,  14  Fed.  Rep.  40;  ShepherdY.  Conquest,  17 

C.  B.  427;  Dice  v.  Joliet  Mfg.  Co.  11  lU.  App. 
109;  Oreen  y.  WUlard  Imp.  Barrel  Co.  1  Mo. 
App.  202. 

Persons  employed,  as  much  as  employers, 
are  entitled  to  their  own  independent  inven- 
tions, and  if  the  suggestions  communicated  by 
them  constitute  the  whole  substance  of  the 
improvement  the  real  invention  or  discovery 
belongs  to  the  person  who  made  the  sugges- 
tions. 

Agawam  Woolen  Co,  y.  Jordan,  74  U.  S.  7 
Wall.  602,  19  L.  ed.  181;  Union  Collar  Co.  v. 
Van  Deuaen,  90  U.  8.  23  Wall.  564.  28  L.  ed. 
188. 

A  manufacturing  corporation  which  has  em- 
ployed a  skilled  workman,  for  a  stated  com- 
pensation, to  take  charge  of  its  woilpL  and  to 
devote  his  time  and  services  to  devising  and 
making  improvements  in  articles  there  manu- 
facture, is  not  entitled  to  a  conveyance  of 
patents  obtained  for  inventions  made  by  him 
while  so  employed,  in  the  absence  of  express 
agreement  to  that  effect 

DaleeU  v.  Dua)er  Watch  Case  Mfif.  Co.  149 
U.  8.  815,  87  L.  ed.  749. 

Where  the  nature  of  a  thing  converted  is  of 
peculiar  and  special  value  to  the  owner,  because 
of  its  antiquity  or  association,  or  unusual  com- 
position, no  one  would  seriously  contend  the 
market  value  would  be  the  real  measure  of 
damages. 

Buxton  Y.  Ueter,  8  Atk.  884;  Pearn/e  y.  Ude, 
AmbL  77;  EaH  Maeelesftad  v.  Davis.  8  Yes.  A 
B.  16;  Pus^  V.  Pusey,  1  Vem.  278;  Duke  Som- 
erset V.  Cookson,  8  P.  Wms.  889;  Lowther  v. 
Lowther,  18  Yes.  Jr.  95;  MeOowin  y.  Reming- 
ton, 12  Pa.  56.  51  Am.  Dec.  584. 

In  actions  of  tort  the  value  of  the  property 
in  estimating  damages  is  not  always  to  be 
determined  by  Its  market  price. 
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Suffdam  y.  JenHm,  8  Sandf.  614;  Stickney 
T.  AUen,  10  Gray.  »66. 

Where  gross  fraud,  malice,  or  oppression 
appears,  the  Jury  are  not  bound  to  adhere  to 
the  sirict  Uoe  of  compeosaiion,  bat  may,  by  a 
«eTerer  Terdict,  at  once  impose  a  punishment 
on  the  defendant  and  hold  up  an  example  to 
the  community. 

8edgw.  Damages.  554  et  mq,;  M* Bride  y. 
M'Laughlin,  5  Watts,  876;  Stickney  ▼.  Allen,  10 
Oray,  853;  Stephenton  v.  Brawn,  147  Pa.  800. 

Williams,  J.,  delivered  the  opinion  of  the 
eonrt: 

.  The  defendants  are  extensively  engaged  in 
the  manufacture  of  carpets.  The  value  of 
their  products  in  the  marlcet,  and  the  demand 
for  them  by  purchasers,  depend  largely  upon 
the  artistic  character  of  the  patterns  or  designs 
upon  which  they  are  made,  and  the  harmony 
and  general  effect  of  the  shades  of  color  by 
'whicn  they  are  brought  out.  The  designs  are 
prepared  by  persons  employed  for  that  special 
purpose.  When  a  new  design  has  been  made 
and  adopted  by  the  manufacturers,  it  is  sent  to 
the  color  room,  which  is  in  charge  of  a  color 
mixer.  The  duty  of  the  color 'mfier  is  to  pre- 
pare thc'dyee  or  coloff8,nSo  as  to  reproduce  in 
the  carpet  all  the  shades  indicated  by  the  de- 
sign. He  submits  the  results  of  his  work  to 
the  designer.  When  approved,  it  becomes  his 
duty  to  enter,  in  a  book  kept  for  that  purpose, 
and  called  a  "color  book,"  the  number  of  the 
carpet,  and  the  formula  by  which  each  shade 
of  color  used  in  its  manufacture  is  pro- 
duced. He  is  also  required  to  keep  a  book,  in 
which  a  piece  of  yarn,  colored  according  to  the 
formula,  for  each  shade  in  the  carpet,  is  pre- 
served, with  the  number  of  the  carpet  to  which 
the  shades  belong.  This  is  known  as  the 
*  'shade  book. "  Wuen  the  manufacture  of  this 
particular  carpet  is  about  to  be  begun,  the  color 
tnixer  prepares  the  colors  for  actual  use. 
When  mixed  and  ; ready  for  use,  they  are  put 
into  large  pitchers,  ana  on  each  pitcher  is  put 
a  label,  with  the  formula  or  recipe  by  which 
the  color  it  contains  was  prepared,  together 
with  the  number  of  the  carpet  upon  which  it 
Is  used.  So  that,  when  a  pitcher  is  emptied, 
it  can  be  refilled,  by  anv  of  the  employees 
about  the  color  room,  by  following  the  recipe 
appearing  on  the  label.  The  designer  and  the 
color  mixer,  like  the  printer  and  the  weaver, 
are  employed  and  (heir  wages  adjusted  with 
reference  to  their  skill  and  experience  in  the 
department  of  work  to  which  they  are  as- 
signed. They  are  not  independent  contractors, 
producing  designs  or  shades  of  color  by  a  se- 
cret process  of  their  own,  which  they  sell,  as 
patterns  or  colors,  to  the  manufacturer,  for  a 
fixed  price;  but  they  are  employees  bringing 
their  skill  and  experience,  in  the  use  of  the 
materials  furnished  by  their  employer,  into  his 
service,  for  his  benefit  in  the  production  of  his 
^oods.  The  designs  and  receipes  so  made  for 
faim  are,  as  between  his  employees  and  him- 
self, his,  for  the  purposes  oi  his  own  manu- 
facturing business.  Even  if  his  employee  had 
obtained  letters  patent  for  his  formula,  protect- 
ing himself  thereby  against  the  public,  still  the 
employer's  right  to  continue  its  use  would  be 
protected  by  the  United  States  courts.  Sol- 
omons V.  United  'Staiee,  187  U.  S.  842,  84  L. 
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ed.  667.  The  same  conclusion  was  reached  by 
this  court  in  Slemmer*9  Appeal,  58  Pa.  155,  08 
Am.  Dec.  248,  where  we  said:  "If  one  em- 
ployed by  another,  whilst  receiving  wages, 
Experiments  at  the  expense  of  his  employer, 
constructs  an  invention  and  permits  his  em- 
ployer to  use  it,  without  compensation  paid  or 
demanded,  and  then  obtains  a  patent,  a  license 
to  the  employer  to  use  the  patent  will  be  pre- 
sumed." But  this  case  is  much  stronger  than 
that  of  one  who  obtains  a  patent,  as  in  Stem- 
mer^s  Case,  for  here  the  experiments  resulting 
in  the  receipes  were  not  only  made  at  the  ex- 
pense of  the  employer,  but  for  him,  and  with 
a  view  to  the  immediate  use  of  their  results  in 
his  business.  It  was  the  sole  and  only  purpose 
for  which  the  color  mixer  was  employed  and 
paid.  In  the  manufacture  of  carpets,  the 
spinning  of  the  yarn  is  no  more  a  part  of  the 
process  than  is  the  preparation  of  the  colors  to 
be  made  use  of  in  working  out  the  pattern. 
The  fact  is  that  the  spinner  and  the  weaver, 
the  color  mixer  and  the  printer  who  uses  the 
colors,  are  all  alike  in  their  relation  to  their 
common  employer.  The  labors  of  all  are 
necessary  to  the  production  of  a  carpet,  and 
the  results  of  the  labor  of  all  belong  to  the  em- 
ployer, who  .pays  for  the  labor.  The  recipes 
prepared  by  the  color  mixer,  for  the  use  of  his 
employers  in  the  manufacture  of  their  carpets, 
belonged  to  them,  so  far,  at  least,  as  to  give 
them  the  right  to  continue  the  use  of  the 
various  colors  and  shades  produced  by  them. 
The  plaintiff  bad  a  right,  if  he  chose  so  to  do, 
to  preserve  them  for  his  own  use  in  the  future; 
but  his  right  was  not  an  exclusive  one.  It  was 
his  duty,  by' virtue  of  his  employment,  and  by 
reason  of  the  relation  his  work  bore  to  his  em- 
ployers' business,  to  enter  all  these  recipes  in 
his  employers'  color  book;  for  none  of  the 
patterns  of  carpet  manufactured  during  the 
twenty  years  of  the  plaintiff's  service  could  be 
reproauced  without  the  use  of  the  same  recipes, 
for  the  preparation  of  the  colors  to  be  em- 
ployed, that  had  been  used  when  the  pattern 
was  first  produced.  This  duty,  to  put  it  in  the 
mildest  form,  the  plaintiff  had' improperly  neg- 
lected. His  employers  were  left  under  the 
belief  that  their  color  books  had  been  used,  and 
that  the  books  he  was  attempting  to  carry  away 
were,  in  every  sense  of  the  word,  their  own 
property.  Had  this  been  true,  their  conduct 
in  reauiring  him  to  leave  them  in  the  mill 
would  have  given  the  plaintiff  no  cause  of 
action.  In  respect  to  this  subject  the  mistake 
under  which  they  labored  was  due  to  the 
plaintiff's  failure  in  duty  as  an  employee.  He 
had  pushed  the  blanks  furnished  to  him  to 
one  side,  and  had  used  only  his  own,  and 
had  left  his  employer  in  ignorance  of  his  con- 
duct Now,  let  it  be  conceded  that  the  books 
he  was  attempting  to  carry  away  were  his  own. 
It  is,  nevertheless,  truei  that  they  contained  the 
only  record  of  the  recipes  used  in  the  mill  for 
twenty  years,  and .  that!  these  recipes  were  a 
part  of  the  stock  in  trade  of  his  employers. 
Not,  perhaps,  the  particular  copy  of  them 
which  the  plaintiff  had  entered  in  his  own 
books,  but  the  processes  and  combinations  they 
represented,  belonged,  for  the  purposes  of  their 
business,  to  them;  and,  as  between  him  and 
them,  they  had  a  right  to  some  record  oi  reg- 
ister  of  recipea 
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If  the  plaintiff  had  a  right  to  recover  in  this 
action,  because  of  the  ownership  of  the  hooks 
in  which  the  recipes  hadbeen  entered,  and  the 
manner  of  their  detention,  when  he  attempted 
to  take  them  away,  the  Jnry  should  have  been 
instructed  that  the  value  of  the  recipes  was  not 
to  be  considered  in  estimating  Uie  danuges. 
As  between  these  parties,  as  we  have  already 
said,  the  plaintiff  had  no  exclusive  right  to 
them.  It  was  his  duty,  as  a  color  mixer,  to 
enter  each  formula  in  his  employers'  books. 
They  had  a  clear  legal  right  to  the  knowledge 
which  such  a  record  would  afford  them,  and 
the  copies  they  have  made  from  his  books 
should  have  been  made  for  them  by  the  plain- 
tiff as  the  several  colors  were  compounded 
durioff  his  lone  term  of  service.  The  plain- 
tiff's daim  for  damages  must  rest  on  the  fact 
that  he  owned  the  b^ks  that  were  kept  from 
him.  In  addition  to  this,  anything  in  the  man- 
ner of  the  detention  that  nows  unnecessary 
violence  or  disregard  for  the  sensibilities  or  the 
self-respect  of  the  plaintiff  may  be  considered. 
But  the  Jury  should  be  told,  in  this  connection, 
that  they  snould  also  consider  the  conduct  of 
the  plaintiff, —his  disregard  of  his  duty  and  his 
instructions  in  making  no  entries  in  his  em- 
ployer's color  books, — bis  failure  to  disclose 
this  fact  to  them,  and  leaving  them  under  the 
honest  belief  that  he  was  removing  from  their 
mill  their  own  color  books. 

The  portions  of  the  charge  embraced  in  the 


fifth,  sixth,  and  seventh  assignments  of  error^ 
if  stated  as  abstract  propositions,  would  be  un- 
objectionable;'but,  as^plicable  totbelictrof 
this  case,  they  were,  in  the  view  we  have  taken 
of  this  case,  misleading.  The  plaintiff  does- 
not  seem  to  have  suffered  any  special  iocoo- 
venieoce  or  injury  because  of  the  detentkm  of 
his  books,  and  he  has  no  right  to  complain  that 
the  defendants  are  now  in  possession  of  one  list 
or  register  of  their  own  recipes.  They,  are  ea- 
titlecT  to  such  a  register,  and  it  should  have 
been  made  for  them  by  the  plaintiff.  If  he  had 
discharged  his  whole  duty  as  an  employee,  the 
misunderstanding  which  led  to  the  detencioD 
of  his  books  could  not  have  occurred,  and  tlii» 
litigation  would  never  had  arisen. 

The  first  assignment  must  also  be  aastained. 
The  letter  written  after  the  plaintiff's  ocrfor 
books  had  been  returned  to  him,  demanding  that 
the  coD^  that  had  been  made  should  be  given 
up  to  him  was  inadmissible.  It  was  an  arjpi- 
mentative  presentation  of  his  view  of  his  rights> 
as  an  employee,  and  of  the  grievance  of  which 
he  complained.  It  was  unanswered.  It  wa» 
the  declaration  of  the  plaintiff  in  his  own  be- 
half, and  was  no  more  admissible  because  re- 
duced to  writitfg  than  it  would  have  been  if 
delivered  orally.  The  point  is  substantially 
ruled  in  Fraley  v.  Biapham,  10  Pa.  820,  51 
Am.  Dec  486. 

Thejudqment  ia  retened,  for  the  reaaonsnow 
given,  and  a  venire  fadoi  de  novo  awarded. 
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No  Talid  serviee  of  process  upon  a  f  oreijni 
corporation  can  be  had  by  serving  the  papers 
upon  one  of  its  offloera  wbo  is  hlmRelf  plaintiff  in 
the  action  or  attorney  io  fact  for  the  plaintiff. 

(ICaroh  9,  1808.) 

APPEAL  by  defendant  from  orders  of  the 
Common  Pleas  Circuit  Court  for  Beaufort 
County  refusing  to  set  aside  a  service  of  sum^ 
mons  upon  defendant,  a  foreign  corporation, 
and  from  judgment  rendered  in  favor  of  plain- 
tiffs.   Betereed, 
The  facts  are  stated  in  the  opinion. 
Messrs.  Elliott  A  Elliott  for  appellant 
Mr.  Thomas  Talbird»  for  respondent: 
The  aflSdavit  would  have  to  show  that  the 
defendant  company  had  no  oflScer  or  agent  in 
the  state  upon  whom  process  could  be  served 
hefore  plaintiff  could  ^t  an  order  of  publica- 
tion.   Such  an  affidavit  could  not  truthfully 
he  made  for  the  reason  that  W.  C.  Brown  was 

KOTB.— For  the  general  question  as  to  who  may 
be  served  with  process  against  a  foreign  corpora- 
tion, see  note  to  Foster  v.  Charles  Betcher  Lumber 
Co.  (8.  D.)9»L.  B.  A  4801 
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at  the  time  living  in  the  town  of  Beaufort  and 
was  an  officer  upon  whom,  under  the  statute, 
process  could  be  served. 

Voorhies'  Code,  p.  170;  Bulbert  v.  Bope  Jfirt. 
Ins,  Co,  4  How.  Pr.  278;  Wartman  v.  Wart- 
man,  17  Abb.  Pr.  06;  Irving  Sav.  BmL  v. 
Hardman,  17  Abb.  Pr.  67.  note. 

The  corporation  under  the  law  is  a  person. 
W.  C.  Brown  is  another  person.  The  corpora- 
tion can  only  act  through  agents;  he  was  one 
of  its  agents.  Under  the  state  law  he  was  the 
proper  person  upon  whom  to  serve  process  is- 
sued against  the  corporation,  and  the  sheriff 
thereupon  served  him,  not  in  his  individual  ca- 
pacity, but  as  treasurer  of  the  corporation. 

MelTer»  Ch.  J.,  delivered  the  opinion  of 

the  court: 

These  two  cases  were  heard  together,  hut» 
while  the  principles  upon  which  they  depend 
are  similar,  the  facts  are  not  identical  in  the 
two  cases,  and  hence  it  will  be  more  conven- 
ient to  consider  them  separately. 

In  the  first-named  case,  the  plaintiff,  who 
resides  in  the  city  of  New  York,  ^a  formally 
executed  power,  constituted  William  C. 
Brown,  a  resident  of  this  state,  her  attorney  in 
fact  to  commence  this  action  and  to  take  sll 
necessary  steps  to  obtain  a  warrant  of  attach- 
ment against  the  property  of  the  defendant 
company,  which  is  a  foreign  corporation,  do- 
ing business  in  the  town  of  Beaufort,  S.  C.  In 
Sursuance  of  this  power,  the  said  W.  C. 
rown,  on  the  80th  day  of  July,  18IKS,  pro- 
cured a  summons  and  complaint  to  be  iaraed 
in  the  name  of  the  plaintiff  against  the  do- 
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fendaDt  company,  on  a  certain  note  alleged  to 
AsTe  been  executed  by  the  defendant  company 
in  favor  of  the  plaintiff,  and  on  the  same  day 
4aed  out  a  warrant  of  attachment,  which  was 
levied  upon  the  property  of  the  defendant 
<x>mpany,  upon  the  ground  that  it  was  a  for- 
-eign  corporation,  the  power  of  attorney  having 
been  fled  before  the  warrant  of  attachment 
was  issued.  The  sheriff  returned  that  he  had 
"served  on  the  above  named,  the  American 
Chinning  Company,  the  summons  and  com- 
plaint in  the  action,  by  delivering  copies 
thereof  to  W.  0.  Brown,  treasurer,  personally, 
'and  leaving  the  same  with  him."  On  the  11th 
of  September,  1895,  Messrs.  Elliott  &  Elliott, 
-signing  themselves  "Defendant's  Attorneys  for 
<he  Purpose  of  This  Motion  Only,"  served  a 
notice  on  Mr.  Talbird,  as  plaintiff's  attorney, 
in  which  it  was  expressly  stated  that  they  ap- 
peared only  for  the  purpose  of  this  motion; 
that  they  would  move  before  his  honor,  Judge 
Buchanan,  at  a  specified  time  and  place,  "to 
«et  aside  the  service  of  the  summons  and  com- 
plaint in  this  action,  upon  the  grounds:  (1) 
Because  the  afSdavit  upon  which  the  attach- 
xnent  was  issued  was  sworn  to  before  the  plain- 
.  tiff's  attorney,  and  the  Justification  of  the 
sureties  on  the  undertaking  was  made  before 
bim;  (2)  that  the  service  of  the  summons  was 
irregular,  io  that  it  was  madeon  the  attorney  in 
fact  of  the  plaintiff,  who  acted  for  plaintiff  in 
procuring  the  issue  of  the  writ  of  attachment  as 
manager  of  the  defendant  corporation."  It  was 
admitted  at  the  hearing  of  this  motion  "that 
William  C.  Brown,  upon  whom  the  summons 
jmdoon^laint  were  served,  was  the  same  Will- 
iam C  Brown  who  was  the  attorney  in  fact  of 
the  plaintiff."  The  motion  was  refused  by 
Judge  Buchanan,  and  he, on  the  same  day,  ren- 
dered Judgment  by  default  against  the  defend- 
4mt  company.  From  this  judgment^  as  well  as 
from  the  refusal  of  the  motion  to  set  aside  the 
service  of  the  summons  and  complaint,  and 
to  discharge  the  attachment,  defendant  ap- 
peals, upon  the  following  ground :  "Because 
the  service  of  the  summons  upon  William  0. 
Brown,  as  an  oflQcer  of  the  defendant  corpora- 
tion, he  being  at  the  same  time  the  attorney  in 
fact)  of  the  plaintiff  for  the  commencement 
4ind  prosecution  of  the  action,  was  not  a  suf- 
'fident  service  of  the  summons  upon  the  cor- 
poration." 

.If.  as  distinctly  appears  in  the  "case."  Wil- 
liam C.  Brown  was  acting  as  attorney  in  fact 
of  the  plaintiff  in  commencing  this  action  and 
«uing  out  the  warrant  of  attachment,  he  was 
vro  hoe  vieeihe  plaintiff,  and  therefore  the  serv- 
ice upon  him  wes  practically  the  same  as  if 
ttae  papers  had  been  served  upon  the  plaintiff 
in  her  own  proper  person;  for  under  the  ex- 
press terms  of  the  power  of  attorney,  set  out 
in  the  case,  he,  in  commencing  this  action,  was 
acting  in  the  "name,  place,  and  stead"  of  the 
plaintiff,  and  for  her.  and  in  her  name,  he 
-signed,  sealed,  acknowledged,  and  delivered 
"any  and  all  necessary  instruments,  undertak- 
ings, and  other  writings"  for  the  purpose  of 
4ittachinfl:  the  property  of  the  defendant  com- 
pany. The  fact  that  he  was  the  treasurer  of 
the  defendant  corporation  cannot  affect  the 
question,  for,  when  he  undertook,  as  the  attor- 
ney in  fact  of  the  plaintiff,  to  commence  this 
action,  be  necessarily  abandoned,  for  the  time 
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and  occasion  at  least,  his  position  as  an  officer 
or  agent  of  the  defendant  company;  for  the 
two  positions  then  became  entirely  inconsLst- 
ent  and  incompatible,  involving  different  and 
conflicting  rights  and  duties. 

The  question,  then,  resolves  itself  into  an 
inquiry  whether  a  person  can  legally  com- 
mence an  action  against  a  foreign  corporation, 
of  which  he  happens  to  be  an  officer  or  agent, 
by  serving  himself  with  the  process  or  sum- 
mons necessary  to  commence  such  action  So 
far  as  we  are  informed,  there  is  no  authority 
in  this  state  upon  the  point,  and  we  do  not 
think  any  is  needed,  to  show  that  such  a  propo- 
sition, so  utterly  at  variance  with  any  proper 
conception  of  the  due  and  orderly  administra- 
tion of  justice,  cannot  for  a  moment  be  enter- 
tained. To  concede  such  a  proposition  would 
open  the  door  to  the  grossest  fraud,  which 
would  be  a  reproach  to  the  administration  of 
Justice.  Of  course,  we  do  not  mean  to  intimate 
that  any  fraud  was  intended  in  this  particular 
case;  but  we  cannot  assent  to  a  proposition 
which,  if  established,  would  afford  such  an 
easy  mode  of  perpetrating  frauds.  Counsel  for 
appellant  has,  however,  cited  us  to  two  cases 
from  other  states  which  seem  to  support  fully 
the  view  which  we  have  adopled.  BttckY, 
Athuelot  2^g.  Co,  4  Allen,  857;  Behmv.  Oer- 
man  Ins.  £  8av,  Irut  125  Ind.  185. 

We  think,  therefore,  that  the  circuit  Judfe 
erred  in  refusing  the  motion  to  set  aside  the 
service  of  the  summons  and  complaint  in  this 
action,  and,  consequently,  that  he  erred  in  re- 
fusing to  vacate  the  attachment,  as  well  as  in 
rendering  Judgment  for  the  plaintiff. 

In  the  second  case  above  stated,  the  plaintiff, 
W.  C.  Brown,  undertook  to  commence  an  ac- 
tion against  the  defendant  company  to  recover 
the  amount  due  on  two  notes  which  he  clsimed 
to  hold  against  said  company,  by  having  him- 
self, as  treasurer  of  said  company,  personally 
served  with  copies  of  the  sammons  and  com- 
plaint, and,  on  the  same  day,  procuring  a 
warrant  of  attachment  to  be  issued,  which  was 
levied  upon  the  property  of  said  company.  A 
similar  notice  of  motion  was  made,  in  a  sim- 
ilar manner,  to  set  aside  the  service  of  the 
summons  and  complaint  and  to  vacate  the  at- 
tachment. Jud^  Buchanan  granted  an  order 
refusing  to  set  aside  the  service  and  complaint, 
but  granted  the  motion  to  discbarge  the  attach- 
ment, and,  on  the  same  day,  rendered  Judg- 
ment by  default  in  favor  of  the  plaintiff  against 
the  de/endaot.  From  this  Judgment,  as  well 
as  from  so  much  of  the  order  as  refused  the 
motion  to  set  aside  the  service  of  the  summons 
and  complaint,  defendant  appeals,  upon  the 
ground  that  the  service  upon  said  Brown,  as 
an  officer  of  the  defendant  corporation,  he  be- 
ing the  plaintiff  in  the  action,  was  not  a  suffi- 
cient service  upon  said  corporation. 

It  does  not  appear  from  the  case  as  prepared 
for  argument  here  upon  what  ground  the  cir- 
cuit Judge  granted  the  motion  to  vacate  the 
attachment,  and  at  the  same  time  refused  the 
motion  to  set  aside  the  service  of  the  summons 
and  complaint,  but,  as  there  is  no  appeal  from 
so  much  of  the  order  as  vacated  the  attach- 
ment, we  need  not  consider  that  matter  further. 
For  the  reasons  given  in  considering  the  appeal 
in  the  first  case,  we  think  that  the  circuit  Judge 
erred  in  refusing  the  motion  to  set  aside  the 
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•er^ce  of  the  sumqioiis  and .  complaint  in  this 
case;  and,  that  being  so, 'it  follows  that  he 
erred  in  rendering  Judgment  against  a  party 
who  had  not  been  properly  made  a  party  by 
legal  service  of  a  summons. 

The  Judgment  of  this  court  is  that,  in  the 
case  first  aoove  stated,  the  order  of  the  circuit 
udge  refusing  the  motion  to  setfaside  the  serT- 
ice  of  the  summons  and  complaint,  and  to  va- 
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cate  the  attachineilt,3and  rendering  jndcmcat 
therein,  ht' reversed;' tiud,  in  the  aeoond  caae 
above  stated,  the  Judgment  of  thia  court  is  thai 
so  much  of  the  order  of  the  circuit  judge  a» 
refused  the  motion  to  set  aside  the  aenrioe  of 
the  summons  and  complaint,  as  well  aa  tba 
Judgment  rendered  in.  the  second  case,  be  fv 
terMd. 
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B$  ESTATE  OP  William  A.  WAGONER 


APPEAL  OF  Frances  S.  DORLAN. 

(174  Pa.  668.) 

!•  A  gift  made  by  a  bond  of  the  donor 
inelodiiif  a  warrant  of  attorney  fbr 
eonfieaalon  of  lodgment,  when  delivered  to 
a  third  person  to  be  held,  until  tbe  dodor^s  death 
and  then  given  to  the  donee,  who  is  informed  of 
the  arrangement,  constltuteB  a  valid  gift  to  the 
custodian  as  trustee,  although  he  by  mistake 
made  the  bond  to  bear  interest  during  the 
donor^s  life,  and  this  blunder  was  remedied  b7 
his  indorsing  the  interest  on  the  instrument 
without  any  payment  thereof  by  the  donor^s 
direction. 

8.  In  the  abaenoe  of  any  r^MtpriatiOn  in 
a  tmst  to  deliver  a  bond  to  a  donee  upon 
the  donor's  death,  the  secret  inteotiOD  of  the 

I  donor  that  it  shall  be  redelivered  to  him  if  he 
survives  the  donee,  and  the  fact  that  the  trustee 
would  have  redelivered  it  In  such  case,  will  not 
make  the  gift  subject  to  such  a  contingency  as 
wlU  defeat  it. 

(March  80, 1808.) 

APPEAL  by  claimant  from  a  decree  of  the 
Orphans'  Court  for  Chester  County  con- 
firming the  report  of  a  master  appointed  for 
the  distribution  of  the  eerate  of  William  A. 
Wagoner  deceased,  which  disallowed  her  claim 
for  the  amount  of  a  bond  in  her  favor  which 
had  been  executed  bv  the  testator  in  his  life- 
time and  deposited  with  a  third  person  for  her 
beneflL     Revera&d. 

The  facta  are  stated  in  the  opinion. 

Meurs,  4.  Carroll  Hayes  and  William 
M.  Hayes*  for  appellant: 

The  $2,000  bond  was  not  a  mere  gratuity, 
but  was  the  evidence  of  a  debt,  and  the  techni- 
cal rules  as  to  the  delivery  of  a  gift  have  no 
application  to  this  case. 

A  bond,  like  a  check,  is  presumed  to  be  in 
payment  of  a  debt  or  for  services  rendered. 

FUmmingy.  MeClain,  18 Pa.  177;  Masters, 
Bowen,  29  Pa.  128,  72  Am.  Dec.  619;  Hunt- 
^nger  v,  Jones,  60  Pa.  170. 

The  transaction,  then,  was  not  a  gift,  but  a 
trust  founded  upon  a  valuable  consideration. 
The  strict  rules  as  to  gifts  have  no  application. 

NOTB.~As  to  judgments  entered  on  warrants  of 
attorney,  see  noU  to  Teel  v.  Yost  (N.  Y.)  13  L.  R.  A , 
/06. 

As  to  tbe  irlft  of  checks,  see  Re  Taylor*s  Brtate 
(Pa.)  18  L.  R.  A.  865. 

As  to  a  frift  by  a  promissory  note,  see  Richardson 
V.  Richardson  (lU.)  3S0  L.  R.  A.  806. 
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It  then  becomes  a  contract  which  the  eooit 
will  enforce. 

Bispbam.  £q.  100. 

Any  words  which  indicate  with  aufficieiit 
certainty  a  purpose  to  create  a  trust  will  be 
effective  in  so  doing.  It  ia  not  neoeaaary  thai 
the  words  "tru8t*'^and  'trustee*  ahooki  be 
used. 

Bispbam.  Eq.  99;  SharjOess  t.  Wdth.  4  DalL 
(Pa.)  279;  SheeUf  Bttate,  52  Pa.  266;  Pierm  v. 
M'Keehan,  8  WatU  &  S.  288. 

Tbe  true  point  to  consider  is  not  whether  de- 
cedent might  have  recalled  or  revoked  the 
bond,  but  that  he  did  not  in  fact  do  so. 

Smith's  Estate,  144  Pa.  442;  Dickenan's  Ap- 
peal, 115  Pa.  198;  Stone  v.  Baekett,  12  Gray, 
227;  Lines  Y,  Lines,  142  Pa.  167;  Worth  ▼.  Oase,^ 
42  N.  T.  862;  Thornton,  Qifta  &  Advance^ 
ments,  181;  Stephens  v.  Binehart,  72  Pte  484; 
Stewart  v.  Stewart,  6  Conn.  817. 

The  decedent's  direction  to  mark  the  f nteiesl 
as  paid,  each  first  of  April,  amounts  to  the 
same  as  a  reservation  of  the  interest  of  the 
money  for  his  own  use  during  his  life.  Soeb 
reservations  are  frequently  found  in  Talid  dee- 
larations  of  trust. 

8  Am.  &  Eng.  Enc.  Law,  p.  1818. 

Even  if  there  were  no  consideration  for  tha 
bond,  the  seal  would  import  a  consideration, 
and  the  transaction  even  if  held  to  be  ezeco- 
tory,  will  be  supported  on  this  ground. 

Sherk  v.  Endress,  8  Watts  &  S.  256:  Yar4 
V.  PatUm,  18  Pa.  285;  Madias  Appeal^  68  Fk 
268;  Bispbam,  Bq.  101,  note;  Candor' 9  Appeal^ 
27  Pa.  119;  Bttrkhotder  v.  Plank.  69  Pa.  225; 
Rifhel  V.  Grouse,  162  Pa.  7;  Yard  v.  PoOUn, 
18  Pa.  285;  Be  Oampb.'Ws  BstaU,  7  Pa.  100.  47 
Am.  Dec.  508;  Bond  v.  Bunting,  78  Pa.  219; 
DrysdaWs  Appeal,  14  Pa.  581. 

Even  if  considered  as  a  gift,  the  bond  atill 
should  be  upheld. 

Thornton,  Gifts  ft  Advancements,  120,  146, 
205;  Michener  v.  DaU,  28  Pa.  59;  WeUs  v. 
Tucker,  8  Binn.  866;  Nicholas  v.  Adana,  2 
Whart.  17;  Barclays  Estate,  2  W.  N.  C.  447; 
Oourley  v.  Linsenbigler,  51  Pa.  849;  WeOs  v. 
Tucker,  8  Binn.  870:  Gish  v.  Brown,  171  P*. 
479;  Cantfor's  Appeal,  27  Pa.  120;  HummeTs 
Estate,  161  Pa.  217;  8  Am.  &  Eng.  Enc  Law» 
p.  1886;  Bond  v.  Bunting,  supra;  Book  T. 
Book,  104  Pa.  244. 

Mr.  Arthur  T.  Parke,  for  appellee: 

To  constitute  a  gift,  it  must  have  been  con- 
si^m mated  by  delivery.  It  cannot  be  made  by 
words  in  fiitvro  or  by  words  in  prasenti.  un- 
accompanied by  such  delivery  of  poesession  aa 
mnkes  ihe  disposal  of  tbe  thing  irrevocable. 

Trough's  Eiftnte,  75  Pa.  117;  Woffnesburg 
College's  Appeal,  111  Pa.  180,  56  Am.  Rep. 252. 
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A  Toluntaiy  bond  is  both  in  equity  and  at 
law  a  gift  of  the  monej. 

Sherk  ▼.  Endrem,  8  WatU  A  S.  266;  Seoti 
▼.  Lauman,  104  Pa.  608;  Re  OampbelF$  StiaU, 
7  Pa.  101,  47  Am.  Dec.  608. 

A  gift  is  a  contract  executed,  and  must  be 
aocompanied  with  such  a  deliyery  of  posses- 
sion as  makes  the  disposal  irrevocable. 

Frtm's  Appeal,  and  LoomUte  Appeal,  106  Pa. 
267;  RTftA^rf.y.  Fmwt.  lOPa.891;  Qoariey^. 
Ijineenbigler,  61  Pa.  846;  Pringle  t.  Prin^, 
59  Pa.  281:  ZimfMrman  y.  SireMer,  76  Pa. 
147;  Ba/enitein's  EetaU,  77  Pa.  &8. 18  Am. 
Bep.  449;  SeoU  ▼.  Dieketm,  106  Pa.  6,  66  Am. 
Hep.  193. 

An  express  promise  cannot  be  supported  by 
any  consideration,  wholly  past  and  executed, 
from  which  the  law  could  notfmply  a  promise. 

Froeie  Appeal,  and  Loomiie  Appeal,  eupra. 

What  is  clearly  intended  as  a  yoluntary  as- 
signment or  a  gift,  but  is  imperfect  as  such, 
caonot  be  treated  as  a  declaration  of  trust. 

8mith'e  Estate,  144  Pa.  484. 


J.,  delivered  the  opinion    of   the 
court: 

William  A.  Wagoner,  on  the  first  of  April, 
1898,  being  possewed  of  a  considerable  estate, 
both  personal  and  real,  died  intestate,  unmar- 
ried, and  without  issue.  There  were  many 
collateral  relatives,  among  them  a  niece, 
Frances  S.  Dorian,  this  appellant  She  had 
lived  in  the*  house  of  her  uncle  thirty  years; 
the  fifteen  preceding  his  death  she  was  Uie 
only  member  of  his  family.  During  the  last 
years  of  his  life,  she  did  the  household  work, 
and  much  other,  such  as  taking  care  of  cows, 
milking,  churning,  cleaning  stables,  and  work- 
io|(  the  garden.  About  October,  1891,  the  de- 
cedent called  on  John  H.  Skiles,  a  Justice  of 
the  peace,  and  asked  him  to  prepare  a  deed 
-from  him  to  Frances  for  ihirfp^- two  acres  of 
his  land.  Skiles  suggested  sbe  might  not  want 
the  land,  and  that  a  severance  of  this  quantity 
might  spoil  the  farm,  fie  designated  a  will  as 
the  best  method  of  carrying  out  his  purpose 
towards  his  niece.  The  uncle  said  he  would 
think  about  it,  and  left.  In  about  six  months, 
he  called  again  on  Skiles,  and  executed  in  fa- 
vor of  his  niece  a  bond,  dated  April  1, 1891,  in 
the  sum  of  $2,000,  payable  to  her  absolutely  in 
one  year,  with  interest  at  rate  of  6  per  cent,  to 
which  was  appended  the  usual  warrant  of  at- 
torney for  confession  of  Judgment.  This 
bond,  after  formal  execution,  he  handed  to 
'Squire  Skiles,  to  be  by  him  safdy  kept,  and 
delivered  to  Frances  after  his  death.  Skiles 
suggested  to  him  that  the  bond  would  draw  in- 
terest during  his  life,  and  Wagoner  said  he, 
Skiles,  should  mark  the  interest  as  paid  on  the 
1st  day  of  April  of  each  year.  On  tbe  1st  day 
of  April,  1892,  he  did  indorse  the  interest  as 
paid  for  the  preceding  year.  Some  time  after 
the  bond  haa  been  deposited  with  Skiles,  the 
uncle  told  his  niece  that  * 'there  was  a  bond  of 
$2,000  at 'Squire  Skiles,'  and  (she)  was  to  leave  it 
there  as  long  as  he  lived,  and  at  his  death  (she) 
wss  to  go  and  get  it."  In  a  few  days  after  bis 
death  she  called  for  the  bond,  and  i^kiles  gave 
it  to  her. 

The  administrator  having  filed  his  account 
of  the  personalty,  showing  a  balance,  an  au- 
ditor was  appointed  to  distribute.    The  niece 
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presented  the  bond  as  a  debt  against  her  uncle'a 
estate.  The  other  collateral  heirs  resisted  her 
claim.  The  auditor,  on  the  facts  as  stated,  waa 
of  the  opinion  (1)  there  was  no  actual  de 
livery  of  the  bond  to  the  niece;  (2)  the  deposit 
of  the  bond  with  Skiles  was  not  in  trust  for  her, 
because  the  evidence  did  not  show  the  uncle 
had  parted  with  his  dominion  over  it  He 
therefore  declined  to  allow  her  claim  on  the 
bond.  She  also,  evidently  in  anticipation  of 
an  adverse  decision  in  this  particular,  mado 
a  claim  for  wages  for  six  years  precedioe  her 
uncle's  death  on  a  quantum  meruit.  This, 
also,  the  auditor  disallowed,  because,  as  the 
evidence  showed,  she  had  been  regularly  paid 
at  the  rate  of  $60  per  year,  and,  settlementa 
having  been  made  on  this  basis,  there  was  no 
implira  promise  to  pay  more.  In  this  particu- 
lar, he  was  clearly  right.  Having  made  hia 
report,  and  exceptions  beinff  filed  thereto,  the 
orphan's  court  overruled  the  exceptions,  and 
confirmed  the  report  absolutely.  From  that 
decree,  we  have  this. appeal. 

All  the  errors  assigned  are  resolved  by  tbe 
answer  to  one  auestion,eic.,  under  the  facts,  Did 
a  right  to  the  Dond  pass  to  the  niece?  No  one 
wilf  question  the  correctness,  in  the  abstract, 
of  the  legal  propositions  stated  so  clearly  and 
concisely  by  the  auditor.  '*In  all  sifts  a  de- 
livery of  the  thing  ffiven  is  essential  to  their 
validity;  for  although  every  other  step  betaken 
thait  is  easeatial  to  the  v4lidlty  oi  a  giff,  it 
there  is  no  delivery,  the  gift  must  fail.  Inten- 
tion cannot  supply  it;  words  cannot  supply  it; 
actions  cannot  supply  it;  It  is  an  indispensable 
requisite,  without  which  theffift  fail9,  regard- 
less of  the  consequences."  Thornton,  Gifts  A 
Advancements,  |i  181.  "The  consummation 
of  every  parol  gift  is  delivery.  There  must  be 
an  actual  transmutation  of  possession  and 
property;  and  the  real  question  in  all  such  casea 
is  whether  the  donor  has  parted  with  his  do- 
minion over  it."  Id.  $  184.  On  these  and 
like  authorities,  the  auditor  concludes  there 
was  no  gift,  for  there  was  no  delivery;  and,  aa 
to  tbe  argument  that  the  bond  was  delivered  to 
Skiles,  to  be  by  him  held  in  trust  for  her,  tbe 
auditor  holds:  "Delivery  of  the  prepay  in 
question,  with  the  intent  to  give,  is  abBolutely 
necessary  to  the  validity  of  the  gift  The 
owner  must  part  with  his  dominion  and  con- 
trol of  tbe  thing  before  the  gift  can  take  effect 
There  must  be  an  actual  and  positive  change 
of  possession.  Word s  of  gift  are  not  sufficient. 
They  alone  convey  no  title  and  are  not  the 
basis  of  any  action."  8  Am.  &  Ene.  Enc 
Law,  p.  1314,  and  other  authorities  to  the  same 
point.  The  auditor  then  states  the  questioa 
for  his  decision  thus:  **It  is  clear,  from  the 
testimony  that  the  money  represented  by  the 
bond  for  $2,000  was  intended  by  the  decedent 
to  be  a  gift  to  Frances  S.  Dorian,  to  take  effect 
after  his  death.  The  question  here  raised  is 
whether  or  not  tbe  facts  show  a  sufficient  de- 
livery to  execute  tbe  gift." 

It  seems  lo  us  the  undisputed  facts  found  by 
the  auditor  do  not  warrant  the  inferencea 
drawn  from  them  by  him,  that  the  donor  had 
not  parted  with  his  control  over  the  bond. 
Here  was  an  unlearned  man  disclosing,  to  one 
assumed  by  him  to  be  entirely  competent  to 
assist  him,  his  purpose  to  reward  bis  favored 
niece  by  an  absolute  gift  of  $2,000,  of  which 
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•she  was  to  come  into  the  full  enloj'ment  at  bis 
death.  No  other  reasonable  inference  can  be 
•drawn  from  Skiles*  testimony.  The  donor 
first  wants  to  make  her  an  atnolute  deed  for 
part  of  the  farm:  he  is  deterred  from  doing 
this  because  of  Ski  I  es' suggestion  that  it  miffht 
•depreciate  the  value  of  the  whole  farm.  Uis 
mind  then  turns  to  the  execution  of  his  pur- 
pose by  delivering  tbe  bond  to  Skiles  for  her. 
okiles  then  draws  the  bond,  and  the  donor  ex- 
ecutes it,  and  places  it  in  Skiles'  possession,  to 
be  banded  her  after  his  death.  If  the  evidence 
had  gone  no  further,  we  think  no  one  could 
<]ue8tion  the  creation  of  a  trust  in  Skiles,  to  be 
carried  into  effect  on  the  happening  of  the  con- 
tingency of  the  uncle's  death  and  her  survivor- 
ship, i'he  uncle  placed  in  the  hands  of  Skiles 
«n  obligation  for  |2,000.  to  be  delivered  to  the 
niece  af^his  death,  and  then  notified  the  bene- 
ficiary that  he  had  created  the  trust,  and  of  the 
terms  of  it.  Equity  would  m>t  lend  its  aid  in 
the  creation  of  a  voluntary ,  intended  trust. 
But  this  trust  was  fully  created  by  the  donor. 
All  that  remained  for  equity  was  to  enforce  it. 
One  of  the  facts  from  which  it  is  assumed 
the  donor  still  exercised  dominion  over  tbe 
bond  is  that  he  authorized  Skiles  to  indorse  the 
Interest  paid  during  bis  lifefime;  but  this,  ob- 
vloosly,  was  the  plan  suggested  by  Skiles'  mis- 
take in  drawing  the  instrument.  Instead  of 
expressing  in  it  the  intention  of  the  obligor  that 
it  should  be  payable  at  bis  death,  he  made  it 

?ayable  in  one  year,  with  in'erest  at  5  per  cent, 
'ben  the  very  difficulty  raised  by  bis  own 
blunder  he  mentions  to  the  obligor,  vis,,  that  it 
will  bear  interest  in  bis  lifetime.  Wagoner, 
no  wiser  than  he,  then  suggests  that  the  mis- 
take of  expressing  what  was  not  meant  could 
be  cured  by  indorsing  on  the  instrument  what 
was  not  true,  to  wit,  that  he  had  paid,  annually, 
the  interest.  What  he  did  intend  he  clearly 
expressed  to  the  scrivener,  who  wrote  what  he 
did  not  intend;  and  then  was  adopted  a  clumsy 
device  to  avofd  the  effect  of  the  scrivener^ 
mistake.  But  in  all  this  there  was  no  inten- 
tion to  retain  control  over  the  gift,— only  an 
•effort  to  carry  out  tbe  intention  of  the  giver. 
But,  did  the  contingency  that  the  gift  was  not 
to  take  effect  except  in  case  of  the  survivorship 
of  the  niece  render  it  void?  Tbe  gift  here 
was  to  Skiles  as  trustee,  the  trust  to  be  executed 
by  tbe  trustee  by  delivery  to  the  donee  at  bis 
death.  Then  the  donor  informs  tbe  niece  of 
the  gift,  and  that  at  his  death  she  is  to  go  to 
fikiles  and  get  tbe  bond.  Tbe  delivery  to  the 
trustee  for  purposes  of  the  trust  was  abso- 
lute. If  the  niece  survived 'him,  tbe  bond  was 
to  be  delivered  to  her.  If  the  remote  contin- 
gency that  tbe  aged  uncle  survived  tbe  niece 
happened,  doubtless  It  was  hip  secret  intention. 
If  that  contingency  occurred  to  him,  tbe  bond 
«hould  be  redelivered  to  him.  But  he  annexed 
no  such  reservation  to  the  trust  He  retained 
no  such  control  or  dominion  over  it  in  the 
meantime.  The  death  of  either  determined 
only  the  duty  of  the  trustee.  A  chancellor,  on 
Skiles'  evidence  as  to  what  was  said  by  the 
donor  to  him  when  the  bond  was  put  in  his 
possession,  and  the  declaration  of  tbe  donor  to 
tbe  donee,  would  have  restrained  Skiles  from 
delivering  it  to  either  during  the  lifetime  of 

92  L.R  A. 


both,  and,  on  the  death  of  the  niece  first,  might 
have  ordered  its  cancelation,  but,  if  tbe  uncfe 
died  first,  would  have  compelled  its  delivery 
to  the  niece.  Skiles  testifies  be  would  have 
given  tbe  bond  back  to  Wagoner  if  he  bad 
asked  him  for  it.  That  is  wholly  immateriaL 
Skiles'  duty  as  a  trustee  is  not  measured  by 
what  he  would  have  done,  but  what  be  ought 
to  have  done  under  the  express  terms  of  his 
trust,  with  express  notice  of  it  to  the  beoe- 
fidary.  The  delivery  to  him  was  a  good  de- 
livery to  her,  as  is  held  in  Stephens  vjHvm.  54 
Pa.  20,  and  Stephens  v.  Rinehnrt,  72  Pa.  434. 
In  this  last  case,  deeds  for  lands  bad  been  exe- 
cuted by  a  grantor  and  delivered  to  a  third 
party,  to  be  by  him  delivered  to  the  grantees 
after  the  grantor's  death,  and  they  were  so  de- 
livered. This  court  (Sbarswood,  J.),  says: 
"That  tbe  delivery  of  the  deed  in  controversy 
after  the  death  of  the  grantor,  took  effect  I7 
relation  to  the  first  delivery,  seems  a  poiot  veiy 
well  settled  by  the  deciaed  cases."  Then  is 
quoted,  with  approval,  the  opinion  in  FaeUr 
V.  Mansfield,  8  Met  414,  87  Am.  Dec  154: 
''Where  the  future  delivery  is  to  depend  upon 
the  payment  of  money,  or  the  performance  of 
some  other  condition,  it  will  be  deemed  an  es- 
crow. Where  it  is  merely  to  await  the  lapse 
of  time,  ox  the  happening  of  some  contin^ncy, 
and  not  the  performance  of  any  condition,  it 
will  be  deemed  the  grantor's  deed  presently. 
Still  it  will  not  take  effect  as  a  deed  untfl  the 
second  delivery;  but  when  thus  delivered  it  will 
take  effect  by  relation  from  the  first  delivery." 
And  other  cases  to  same  effect  are  cited. 
There  is  no  distinction  in  this  respect  between 
an  instrument  constituting  the  evidence  of  a 

f:if  t  of  land  and  one  evidencing  a  gift  of  money, 
n  Hummers  EstcUe,  161  Pa.  215,  the  donor  de^ 
livered  to  a  third  party  three  promissory  notes 
under  seal,  to  be  delivered  to  a  nephew  and 
niece  after  his  death,  all  payable  after  bis 
deat^.  It  was  held,  the  present  chief  Justice 
rendering  the  opinion,  that  the  delivery  was 
complete  as  evidence  of  an  existing  debt  pay- 
able in  tbe  future,  and  the  gift  was  irrevoca- 
ble. In  Oandor^s  Appeal,  27  Pa.  119,  tbe  de- 
cedent executed  a  bond  in  $2,000.  payable  ten 
years  after  date,  or  at  bis  death,  to  his  daugh- 
ter, and  delivered  it  to  a  trustee  to  be  handed 
to  her.  Although  he  afterwards  undertook  to 
revoke  the  gift  by  his  will,  and  died  before  the 
expiration  of  the  ten  years,  this  court  held  the 
gift  irrevocable. 

We  are  clearly  of  the  opinion,  that  this  was 
an  express  trust  by  parol,  which  took  effect  as 
soon  as  created.  The  enjoyment  of  tbe  8ol>- 
ject  of  the  trust  by  the  beneficiarv  could  be 
defeated  only  on  the  happening  of  ttie  one  con- 
tinffency,  her  death  before  her  uncle's.  Tbe 
subject  of  it  having  passed  completely  out  of 
bis  control,  that  control  could  only  be  resumed 
by  him  on  the  happening  of  the  same  con- 
tingency. A  subsequent  event,  his  survivor- 
ship, might,  through  the  interposition  of 
equity,  restore  to  him  tbe  bond,  but  a  change 
of  intention  on  bis  part  never  could. 

The  decree  qf  the  court  below  is  reversed,  and 
it  is  directed  thHt  the  fund  be  distributed  in 
accordance  with  this  opinion. 
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Ellsna  GRAY  H  al,  Piffs,  in  Err.^ 
Willard  D.  MERRIAli. 

1.  A  bank  whieh*  aeeordinflr  to  its  en»- 
toin*  reevlTes  ■eenritlMi  mm  »  speeial 

deposit*  to  liable  for  any  loss  thereof  occurriaff 
tbrouffh  the  want  of  that  degree  of  oare  which 
ffood  buslnen  men  usually  exercise  In  keeping 
property  of  such  value. 

:S«  An  erroneons  instruction  will  not 
rrnnso  Wk  rovtirsal  when  It  afflrmatlTely  ap- 
pears that  the  defeated  party  was  not  Injured  by 
the  error. 

^m  A  banlc  holding^  United  States  bonds 
as  collateral  secorit^  is  liable  for  their 
amount  if  they  are  stolen  by  its  employee  who 
h9B  access  to  them,  after  the  managing  officer  of 
the  bank  knows  that  he  Is  speculating  on  the 
board  of  trade,  and  accepts  his  statement  that  he 
is  using  his  own  money,  without  knowledge  that 
be  has  properly  other  than  his  salary,  which  la 
91«800  a  year. 

^*  Testimony  that  bonds  stolen  ft*oai  the 
bank  were  in  its  possession  as  a  special 
deposit*  had  been  left  there  as  collateral  to  a 
loan  which  was  repaid,  and  that  the  bank  officer 
had  access  to  them  for  the  purpose  of  cutting  ofT 
coupons.  Is  admissible  upon  the  question  of  the 
liability  of  the  bank  for  the  loss,  as  tending  to 
<  snow  the  relation  of  the  parues  to  each  other  and 
to  the  property. 

(KoTOmber  28, 1809L) 

'TERROR  to  the  Appellate  Court,  First  DIs- 
J2J  trict,  to  review  a  judgment  affirming  a 
iudgmeot  of  the  Circuit  Court  for  Cook  County 
ID  favor  of  plaintiff  in  an  action  brought  to  re- 
•<MiTer  the  value  of  certain  bonds  which  had 


been  left  with  defendant  and  stolen  bj  its 
employee.    Affirmed. 

Statement  by  Ma|gmder»  J. : 

The  following  is  a  statement  of  the  facts  in 
this  case,  as  made  by  the  appellate  court  in 
the  opinion  rendered  by  that  court : 

*'Tbis  is  a  suit  brought  by  the  defendant 
in  error,  Willard  D.  Merriam,  against  Ellsha 
Oray,  plaintiff  In  error,  and  Samuel  A. 
Eean,  surviving  partners  of  the  firm  of  Pres* 
ton,  Eean,  &  Co.,  to  recover  the  value  of 
fifteen  United  States  4  per  cent  bonds  for 
$1,000  each,  claimed  to  have  been  left  with 
said  firm  for  safe  keeping,  and  lost  through 
the  negligence  of  said  "firm.  The  firm  of 
Preston,  Sean,  A  Co.  was  engaged  in  the 

Seneral  banking  business  in  Chicago,  and 
[erriam,  defendant  in  error,  had  for  several 
years  prior  to  1879  kept  a  running  deposit  and 
check  account  with  them,  and  had  at  times 
borrowed  money  of  tliem.  In  February,  1879, 
Merriam  purchased  twelve  of  the  lost  bonds 
from,  or  through  the  agency  of,  the  firm,  and 
took  them  to  his  home  in  Iowa,  and  in  the 
spring  of  the  same  year  purchased,  in  a  like 
manner,  three  other  like  bonds,  which  he  di- 
rected the  firm  to  keep  for  him.  In  June  of 
the  same  year  he  borrowed  of  the  firm  $15,- 
000,  and  sent  them  the  twelve  bonds  he  had 
at  home  to  hold  as  collateral  security,  to- 

g ether  with  the  other  three  bonds  they  already 
eld  for  him.  Whatever,  if  any,  other  trans- 
actions, by  way  of  loans  or  renewals,  may 
have  occurred  bstween  the  firm  and  Merriam 
after  that  time,  and  before  March,  1881,  seem 
to  have  been  settled,  for  on  March  19  and  24, 
1881,  the  firm  wrote  Merriam,  sending  him 
bis  canceled  notes,  and  advising  him  that 
Ihey  'hold  in  special  deposit,  subject  to  your 
order,  fifteen  $1,000  United  States  4  per  cent 


KoCT.— Core  reguCred  ftf  hank  in  Heeptng  qpcctfoJ  ds- 

portt. 

There  are  a  few  cases  which  were  not  strlotly 

•caaea  of  special  deposits,  but  involved  some  slight 

-compensation  to  the  iMUik,  and  which  the  courts 

'^totinguish  from  cases  of  spedal  deposit,  and  in 

which  they  impose  a  greater  liability  on  thatao- 

•  count.    While  not  strlotly  within  the  scope  of  this 

note,  they  yet  tend  to  lllustiate  the  limits  of  the  U> 

ability,  and  are  therefore  mentioned  here. 

If  compensation  is  ofTered  to  the  depositary  for 
'flervloes  rendered  In  making  a  loan  on  the  securities 
Hlepoelted,  the  mere  fact  that  it  refuses  to  take 
•compensation  because  of  the  state  of  accounts  be- 
tween the  parties  does  not  make  it  a  gratuitous 
haOee  so  as  to  be  liable  only  for  gross  negligence. 
^Seoond  NaU  Bank  v.  Ocean  Nat  Bank,  U  Blatobf. 
382. 

Where  a  bill  which  had  been  forwarded  to  a  bank 
for  collection  was  lost,  the  court  held  that  the  loss 
^f  the  bill  carried  with  it  the  presumption  of  negU- 
gence  and  want  of  care;  and  the  burden  of  rebut- 
ting these  presumptions  was  on  the  bank.  Chioo- 
pee  Bank  v.  Seventh  Nat  Bank,  75  U.  8. 8  WalL  Ml, 
19  L.  ed.  422,  But  that  case  was  not  strictly  a  case 
-cf  special  deposit 

If  the  deposit  consists  of  securities  upon  which 
the  bank  undertakes  to  collect  dividends  for  com- 
pensation, the  deposit  Is  not  gratuitous,  and  the 
Ijank.wlU  be  guiltg  of  gross  neglls»noe4f  it  leaves 
them  in  the  uncontrolled  and  unwitnessed  power  of 
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the  manager,  who  misappropriates  them.  TU 
United  Service  Go  L.  B.  C  Ch.  212,  Afllrming  Johns- 
ton V.  Benton,  L.  B.  9  Bq.  IBL 

In  case  of  deposits  left  as  collateral  security  the 
expressions  as  to  the  care  required  iUustrate  the 
diversity  of  expression  in  regard  to  strictly  special 
deposits. 

Deposits  left  as  collateral  seearlty  for  loans  de> 
mand  a  higher  degree  of  care  than  special  deposits. 
Ouderkirk  v.  Central  Nat  Bank,  tt  Hun,  L 

If  the  deposit  is  made  ooUateral  security  for  a 
loan,  the  bank  Is  bound  to  exercise  ordinary  care  at 
least  and  it  does  not  do  so  If  it  leaves  the  whole 
management  of  the  bank  to  one  person  without 
even  making  any  examination  to  determine  Its 
condition.    Cutting  v.  Marlor,  78  N.  Y.  468. 

If  the  deposit  is  left  as  collateral  security  for  a 
loan  the  iMuik  is  chargeable  with  the  exercise  of  a 
high  degree  of  care  in  its  keeping.  Ouderkirk  v« 
Central  Nat  Bank,  U9  N.  T.  263, 270. 

In  case  of  collateral  security  the  care  and  dill- 
genoe  ought  to  be  such  as  is  properly  adapted  to 
the  preservation  and  protection  of  the  property, 
and  should  be  proportioned  to  the  consequeooea 
likely  to  arise  from  any  improvidence  on  the  part 
of  the  bank.  Third  Nat  Bank  v.  Boyd,  44  Md.  47, 
22  Am.  Bep.  88w 

In  case  of  collateral  securities  the  bank  is  liable 
for  want  of  ordinary  care  and  diligence.  Boott  v. 
Crews,  2  B.  a  N.  &  68S. 

Of  coUateral  security  the  bank  is  bound  to  tak* 

4» 
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bonds,— say  $15,000/  It  does  not  jappear 
that  Merriam  ever  liad  ail  or  any  one  of  said 
bonds  in  his  actual  possession,  or  thi^t  he  ever 
in  fact  saw  them,  or  either  of  them,  after 
that  time.  He  did,  however,  after  that  time, 
borrow  small  sums  of  the  firm, — twice  $500, 
and  onoe  $600,— and  a  part  or  all  of  said 
bonds  were,  by  the  terms  of  the  notes,  given 
by  him  for  the  money  so  borrowed,  plcMlged 
to  the  firm  as  collateral  security.  The  rec- 
ord contains  a  copy  of  one  of  the  notes  for 
$500,  wherein  it  is  recited  that  Merriam  has 

'deposited  with  them,  as  collateral,  

United  States  bonds.'  The  three  notes  last 
referred  to  appear  to  have  been  made  and  paid 
in  1881,  and  subsequent  to  March  of  that 
year,  and  It  does  not  appear  that,  at  any  time 
subsequent  to  the  year  1881,  Merriam  was 
indebted  to  the  firm  for  borrowed  money,  or 
otherwise.  The  bonds  were  stolen  by  Fred- 
erick M.  Eer  in  1882,  while  Ker  was  acting 
as  assistant  cashier,  or  assistant  manager,  of 
the  firm  in  its  banking  business.  During  the 
time  they  were  held  as  a  special  deposit,  the 
bonds  were  tied  together,  and  kept.in  one  of 
the  safes  in  the  vault  of  the  bank,~the  same 
safe  in  which  the  cash  of  the  bank  was  kept, 
but  in  a  separate  compartment  of  the  safe, — 
and  Eer,  Mr.  Eean,  the  managing  partner, 
and  Mr.  Ware,  the  cashier,  were  the  only  per- 
sons wUb  had  access  to  the  safe.  The  quar- 
terly coupons  for  interest  on  the  bonds,  as 
they  matured,  were  detached  and  collected  by 
the  firm  so  long  as  they  remained  in  their 
possession,  and  the  amount  was  credited  to 
the  general  deposit  account  of  Merriam  with 
them,  and  was  either  remitted  to  him,  at  his 
request,  in  New  York  exchange,  or  lay  sub- 
ject to  his  check  in  the  regular  course  of  the 
nrm*s  banking  business.  Merriam  was  also, 
in  fact,  credited  with  and  paid  bv  the  firm 
interest  which  matured  on  the  bonds  January 
1,  1888,— a  date  subsequent  to  the  time  whem 
they  were  taken  by  Eer.  Eer  testified  that 
he  credited  Merriam's  account  in  advimce 
with  the  amount  of  the  coupons  maturing  on 
January  1,  1S88,  knowing  at  the  time  that 
the  bonds  were  not  on  hand,  so  as  to  antici- 
pate any  demand  that  Merriam  mig]|t  make 
for  the  coupons.  With  reference  to  the  cou- 
pons which  matured  October  1,  1889,  at 
which  time,  according  to  the  testimony  of 


Eer,  it  was  uncertain   whether  the  bond* 
were  on  hand  or  not,  the  firm  wrote  Merriam 
on  October  6,  1882:    'Tours  received.    W» 
credit  $150,— coupons.    The  bonds  give  n» 
no  trouble  at  all ;  glad  to  be  of  service  t» 
you. '    Eer  had  been  in  the  employ  of  the  firm 
for  many  years,  and  had  arisen  by  regular 
gradations  to  the  responsible  position  of  as- 
sistant cashier,  assumed  by  hfm  in  Novem- 
ber, 1881.    Very  shortly  afterwarda,  and  l» 
December,  1881,  or  January,   1882,   mmora 
that  Eer  was  specnlatins  on  the  board  of 
trade  reached  Mr.  Eean,  the  active  managing 
partner  of  the  firm,  and  he  spoke  with  Eer 
about  it     Eer  admitted  that  he  had  beei^ 
speculating  some,  but  claimed  that,  as  he  waa 
operating  with  his  own  money,  it  was  not 
an  objectionable  practice.     Inhere   is  some 
contradiction  between  the  testimony  of  Eean 
and  that  of  Eer  as  to  the  number  of  oonrer- 
sations  between  them  on  the  subject  of  Eer's 
speculations,  and  as  to  what  was  aaid.  but 
we  fail  to  find,  in  the  testimony  of  either, 
any  forbidding  bv  Eean  of  further  apecmla- 
tions  by  Eer.    The  nearest  approach  to  ft  ia 
in  the  testimony  of  Eean  that  he  asked  Eer 
if  he  did  not  know  it  was  against  the  rule, 
but  he  fails  to  state  that  he  made  any  reply 
after  Eer  said  he  would  stop  if  it  was  a^ainsl 
the  wishes  of  the  firm. " 

The  verdict  and  judgment  in  the  trial  court 
were  in  fayor  of  the  plaintiff,  and  said  judg- 
ment has  been  affirmed  by  the  appellate  court. 

The  instructions  eiven  for  plaintiff  by  the 
trial  court  are  as  follows :  "  The  jury  are  in- 
structed that,  if  you  believe  fh>m  a  prepoe- 
deranoe  of  the  evidence  that  the  defeodaota 
held  the  bonds  of  the  plaintiff  exclusively 
for  the  benefit  of  the  plaintiff,  then  the  only 
obligation  resting  upon  them  was  to  exercise 
reasonable  and  ordinary  care  over  the  same. 
What  oonstitoies  such  reasonable  and  enii- 
nary  care  is  a  question  of  fact  for  the  jury 
to  determine  from  all  the  evidenoe  in  the 
case.  It  will  vary  with  the  nature,  Talue, 
and 'situation  of  the  property.  The  penoD 
wi^O  holds  or  has  the  chi^ge  of  the  property 
of  another  under  such  clrcunistancea  la  re- 
quired to  exercise  the  care  usually  and  gen- 
erally deemed  necessary  in  the  community 
for  the  security  of  a  similar  property  nnder 
like  circumstances,  but  nothing  more.     The 


ordinary  oare  only.  JeDkins  v.  National  Village 
Bank,  68  Me.  276. 

In  reffard  to  deposits  held  as  oollateral  security* 
the  bank  Is  obliffed  to  ezeroiae  that  deinree  of  care 
In  their  safe  keeping  which  a  reasonably  prudent 
and  cautious  man  would  ezerotee  in  the  care  of  his 
own  proiierty  of  the  same  kind.  Prather  v.  Kean, 
SO  Fed.  Rep.  496. 

The  bank  must  take  the  same  care  of  oollateral 
security  that  good  business  men  or  persons  of  every 
class  ordinarily  take  of  such  property.  Fleming  v. 
Northampton  Nat.  Bank,  <B  How.  Pr.  177. 

If  the  bank  does  not  take  any  precautions  to 
know  whether  or  not  the  deposits  are  safe  it  will  be 
held  liable,  at  least  where  the  deposit  was  left  as 
collateral  gecurity  for  loans.  Ouderkirk  v.  Central 
Nau  Bank,  119  N.  T.  888, 870. 

Liability  of  ruUinnal  banks  for  Ion  of  special  deposit. 

Some  of  the  courts  at  first  held  that  It  was  beyond 
the  power  of  a  national  bank  to  take  a  special  de- 
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posits  and  that  therefore  it  ooald  not  be  held  Uahlv 
for  the  loss  of  it. 

In  Wiley  v.  First  Nat.  Bank,  €7  Y t.  5ia,  10  Am. 
Bep.  US,  It  is  held  that  national  banks  have  bo> 
power  to  take  speoial  deposits,  and  that  therefore 
they  are  not  liable  for  the  loss  of  them,  and  that 
ruling  was  followed  in  Whitney  v.  First  Nat.  Bank. 
00  y  t.  888,  £8  Am.  Bep.  606. 

But  when  the  latter  case  came  up  the  second  time 
the  court,  In  view  of  National  Bank  ▼.  Qraham,  100 
U.  S.  009,  S6  L.  ed.  760,  did  not  adhere  to  the 
former  decisions  bat  considered  the  question  np- 
on  principle,  holding  that  the  law  required  the 
bank  to  keep  the  deposit  in  good  faith,  within  its 
safe,  with  all  the  safeguards  afforded  to  like  prop- 
erty of  its  own.  Whitney  y.  First  Nat.  Bank,  6( 
y  1. 156,  46  Am.  Rep.  608. 

If  a  national  bank  is  accustomed  to  take  special 
deposits,  and  this  is  known  and  acquiesced  in  by 
the  directors,  it  win  be  liable  if  the  deposit  is  lost 
by  gross  neirliff-ence.  National  Bank  v.  Graham. 
100  U.  8.  090,  26  L.  ed.  760, 
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wmnt  of  ordioary;|iQd  reasonable  care  is  in  law 
termed 'frbes'DefHgence.'  It  Is  for  you  to 
say  what  the  evidenoe  is,^what  it  proyes, 
tends  to  prove,  or  fails  to  prove;  and  the 
court  has  no  right  to,  and  must  not  be  under- 
stood to,  intimate  anv  opinion  as  to  any 
questions  of  fact.  If,  from  all  the  evidenoe, 
you  find  and.  believe  that  the  defendants  did 
not  exercise,  over  the  bonds  of  the  plaintiff, 
reasonable  and  ordinary  care,  but  were  guilty 
of  gross  negligence  in  their  keeping,  and  that 
by  reason  thereof  the  bonds  were  lost  to  the 
plaintiff,  then  you  will  find  the  defendants 
guilty."  ''If  the  Jury  find  the  defendants 
guilty,  they  should  assess  the  damages  of 
plaintiff  at  the  value  of  the  tx>nd8  on  the  1st 
day  of  December,  1883,  and  may  add  interest 
thereon  from  the  1st  day  of  January,  1888,  to 
the  present  time,  at  the  rate  of  6  per  centum 
per  annum. " 

The  instruction  given  for  the  defendant  is 
as  follows:  **If  you  believe  from  the  evi- 
dence in  this  case  that  the  bonds  in  Question 
were  held  by  the  defendants  and  saia  David 
Preston  simply  as  a  special  deposit,  and 
while  they  were  so  in  the  possession  of  the 
aaid  defendants  and  said  David  Preston  they 
were  lost  or  stolen,  then  tou  are  instructed 
to  find  for  the  defendants  herein,  unless  vou 
further  believe  from  the  evidenoe  that  they 
were  guiltv  of  gross  carelessness  or  negli- 
genoe  in  the  care  which  they  took  of  them 
while  they  held  possession  thereof. " 

Jl<wfr«.  Hojrnet  Follansbee*  A  O'Con- 
nor for  plaintiffs  in  error. 

Mtmr9.  Bobort  fiierroy  and  C.  Stumxt 
^ttio»  for  defendant  in  error: 

Defendant  in  error  remained  a  customer  of 
the  bank  all  the  time,  with  a  deposit  account, 
•howlnff  a  balance  of  something  to  his  credit, 
until  after  these  securities  were  taken. 

During  all  this  time  defendant  in  error  was 
at  liberty  to  draw  upon  the  bank,  and  it  was 
willing  to  honor  his  drafts;  and  for  any  bal- 
ance of  account  owing  \yf  him  to  it,  while 
such  an  understanding  existed,  it  had  a  lien 
upon  these  securities  without  any  special  con- 
tract. 

FimHh  Nat,  Bank  v.  City  Nat  Bank,  68 
HI.  898;  Daw  v.  Bow$her,  6  T.  R.  492. 

Defendant  in  error  left  the  bonds  with  the 


bank,  knowing  that  he  could  get  money  oa 
them'  whenever  he  wished,  the  bank  Minr 
willing  to  loan  money,  with  the  bonds  as  col- 
lateral at  any  time;  and  while  holding  them, 
applying  the  money  derived  from  the  coupons 
as  a  general  deposit  with  it  by  defendant  in 
error.  This  being  true,  the  bank  was  a  bailee 
for  hire,  althou^  the  defendant  in  error  had 
no  indebtedness  to  the  bank  when  the  bonds 
were  lost 

Third  Nat.  Bank  v.  Boifd,  44  Md.  47,  28 
Am.  Rep.  85;  CutUng  ▼.  Marior,  78  N.  Y. 
458;  Pre9t(m  v.  PnUher,  187  U.  8.  804,  84  L. 
ed.  788. 

Ker's  position  was  one  of  trust  and  great 
importance.  His  own  admission  showed  that 
he  was  not  trustworthy  for  such  emplovment, 
and  it  was  gross  negligence  In  the  defendant 
not  to  discharge  him  or  place  him  in  some  posi- 
tion of  less  responsibilitv. 

Prather  v.  Kean,  29  Fed.  Rep.  502;  8eott  v. 
National  Bank,  72  Pa.  471,  18  Am.  Rep.  711; 
J^ird  Nat,  Bank  v.  Boyd,  Cutting  v.  Mariar, 
and  Praton  v.  Prather,  miira. 

The  time  has  passed  in  tne  history  of  the  law 
of  bailments  when  compensation  is  the  only 
rule  by  which  liability  is  measured. 

Maury  v.  CoyU^  84  Md.  285;  PaUimn  v. 
ByraeuM  Nat.  Bank,  80  N.  T.  82, 86  Am.  Rep. 
582;  Oanky  v.  Tray  Oiiy  Nat,  Bank,  98  N.  Y. 
487. 

The  law  requires  an  error  to  be  to  the  pre^ 
udice  of  a  party  before  it  is  a  ground  for  re- 
versal 

BaU  V.  Braufe,  52  Dl.  421;  Burling  v.  lUi- 
nois  0.  B.  Go,  85  111.  18;  Subner  v.  Feige,  90 
HI.  212;  United  8taie$  Boiling  Block  Oo,  e. 
Wilder,  116  IlL  105;  Enddey  v.  John;  120  HI 
469,  60  Am.  Rep.  572. 

Kasrador»  J.,  delivered  the  opinion  of 
the  court: 

The  main  error  assigned  is  the  giving  of 
the  f  rst  instruction  given  by  the  trial  court 
for  the  plaintiff,  it  is  claimed  bv  plaintiff 
in  error  that  the  defendant  bankers  were 
gratuitous  bailees,  holding  the  bonds  in  con- 
troversy as  a  special  deposit  for  safe  keeping 
without  rewanl.  The  general  rule  is  that  a 
gratuitous  bailee  is  liable  only  for  gross  neg- 
ligence. Story,  Bailm.  9th  ed.  gS  62,  79; 
Schouler,  Bailm.  2d  ed.  g  85;   SkdUy  t. 


A  bank  whtob  habitually  xeoetves  special  depos- 
its for  safe  keeptng  Is  liable  for  the  value  of  them 
If  lost  through  Itsaross  neirliirence.  Ohattahoo- 
obee  Nat.  Bank  v.  Sobley*  6B  Ga.  809. 

But  It  bas  been  held  tbat  if  a  nattonal  bank  roes 
Into  the  hands  of  a  receiver  after  baTing  lost  tbe 
deposit  by  gross  negligence,  tbe  owner  will  be  en- 
titled only  to  a  ratable  dividend  witb  tbe  other 
creditors  of  the  bank.  Turner  v.  First  Nat.  Bank, 
S6  lowa«  fiflSk 

MeoMwre  of  core  required  generaUy, 

The  theoretical  statements  as  to  tbe  measure  of 
care  required  in  keeping  a  special  deposit  are  quite 
diverse.  Tbey  vary  all  tbe  way  from  tbe  care  sup- 
posed to  be  bestowed  by  tbe  most  inattentive  men 
upon  their  own  property  to  that  exercised  by  pru- 
dent men  under  like  drcumstaoces.  One  class  of 
cases  bold  that^ 

Tbe  bank  is  liable  only  for  tbe  measure  of  care 
wbich  tbe  most  ioatteDtire  and  tboufrbtless  men 
take  of  tbeir  own  concerns.  First  Nat.  Bank  v. 
Grabam,  79  Pa.  106, 81  Am.  Kep.  4SH  First  NaL  Bank 

8^  L.  R  A. 


V.  Bex,  S9  Pa.  800, 88  Am.  Bep.  707;  Steffe  v.  Bank 
of  OonneautYlUe,  S  Plttsb.  L.  J.  Iflf,  1  Bright.  Dig. 
(Pa.)flfi. 

The  bank  Is  liable  only  for  gross  negligence 
which  in  Its  effect  on  contracts  Is  equivalent  to 
fraud.  Uoyd  v.  West  Branch  Bank,  16  Fa.  ITS,  88 
Am.  Dec  881. 

In  the  case  of  a  special  deposit  slight  care  Is  suf • 
flclent.  Merchants  Nat.  Bank  v.  Oullmartin,  88  Ga. 
7V7,17L.B.A.888. 

In  order  to  hold  the  bank  liable  gross  careless- 
ness on  Its  part  in  some  respect,  affecting  the  safe 
custody  of  the  deposit,  or  which  occasioned  Its  loss, 
must  be  showu.  Etanlth  v.  First  Nat.  Bank,  09  Mass. 
008,  47  Am.  Dec.  80. 

But  it  will  be  noticed  that  In  one  case  holding  the 
rule  of  gross  carelessness,  that  rule  Is  very  little 
different  from  the  rule  announced  in  other  cases 
apparently  requiring  a  higher  degree  of  care.  It 
is  beid  that  a  bank  is  liable  only  for  gross  negli- 
gence which  Is  equivalent  to  bad  faith.  But  it  is 
further  stated  tbat  the  degree  of  care  which  is 
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Kahn,  17  III.  170.  The  instructions  for  both 
plaintiff  and  defendants  require  the  Jury  to 
find  that  the  defendants  were  guilty  of  gross 
negligence  in  the  keeping  of  the  bonds,  as  a 
condition  to  the  right  of  recovery.  But  the 
objection  made  to  plaintiff's  instruction  is 
the  definition  which  it  gives  of  sross  negli- 
gence in  the  use  of  the  following  clause: 
^  The  want  of  ordinary  and  reasonable  care  Is 
in  law  termed  'gross  negligence.*"  Oross 
negligence  has  b^n  define  to  be  the  absence 
or  want  of  slight  care  or  diligence.  Story, 
Bailm.  §§  62,  64;  Schouler,  Bailm.  •§!  15, 
85 ;  Michigan  (7.  B,  Oo,  v.  Oarroto,  78  111. 
848,  24  Am.  Rep.  248 ;  Ohieago,  B,  d  Q.  B. 
Co.  V.  JohnsoTL  108  111.  612.  But  the  por- 
tions of  the  instruction  which  precede  and 
follow  said  clause  are  in  harmony  with  much 
of  the  language  used  in  the  text-books  and 
decisions.  Bchouler,  in  his  recent  work  on 
Bailments  and  Carriers  (g  35),  after  announc- 
ing that  the  gratuitous  bailee  is  liable  only 
for  slight  care  and  diligence  according  to  the 
circumstances,  and  cannot  be  held  for  loss  or 
injury  unless  grossly  negligent,  says :  ^  This 
statement  of  the  rule,  though  strongly  but- 
tressed upon  authority,  fails  at  this  day  of 
universal  approval  in  our  jurisprudence. 
.  .  ,  'Slight,  •  'ordinary, '  and  'great, ' 
are  terms  they  [some  courts]  wish  to  see  dis- 
carded, and  they  prefer  judging  of  each  case 
by  its  own  complexion. "  The  same  author 
states  that,  in  the  main,  gross  negligence  is 
«  question  of  fact  upon  all  the  evidence  for 
(he  jury,  and  that  what  constitutes  slight 
diligence  or  gross  negligence  will  depend  in 
each  case  upon  a  variety  of  circumstances, 
such  as  the  occupation,  habits,  skill,  and  gen- 
eral character  of  the  bailee,  and  local  custom 
and  business  usage.  Schouler,  Bailm.  §^  4V, 
60.  Story,  after  stating  the  rule  that,  when 
the  bailment  is  for  the  sole  benefit  of  the 
bailor,  the  law  requires  only  slight  diligence 
on  the  part  of  the  bailee,  subsequently  adds 
that  in  every  case  good  faith  requires  a  bailee 
without  reward  to  take  reasonable  care  of  the 
deposit;  ''and  what  is  reasonable  care  must 
material Iv  depend  upon  the  nature,  value, 
and  quality  of  the  thing,  the  circumstances 
under  which  it  is  deposited,  and  sometimes 
upon  the  character  and  confidence  and  par- 
ticular dealings  of  the   parties.*     Story, 


Bailm.  g§  28,  63.  In  Smith  t.  Ftrti  AC 
Bank,  00  Mass.  605,  which  was  an  actioa 
against  a  bank  for  the  conversion  or  loss  by 

f:ro8S  negligence  of  valuable  articles  depos- 
ted  with  it  as  a  bailee  without  hire,  tha 
court  said:  "This  was  a  gratuitous  bail- 
ment. The  defendants  are  liable  only  for 
want  of  ordinary  care. "  A  deposit  is  s  naked 
bailment  of  goods  to  be  kept  for  the  bailor 
without  recompense,  and  to  be  returned  wlm 
the  bailor  shall  require  it,  while  a  mandate 
is  a  bailment  of  goods  without  reward,  to  be 
carried  from  place  to  place,  or  to  have  aoms 
act  performed  about  them.  Story,  BailnL 
^^  4,  5.  But  a  mandatary,  like  a  depositary, 
is  said  to  be  bound  only  to  slight  diligence, 
and  responsible  only  for  gross  neglect.  Story, 
Bailm.  §  174.  In  Sketley  v.  Sahn,  ntpm, 
we  held  that  "a  mandatarv  or  bailee,  wlio 
undertakes,  without  reward,  to  take  care  of 
the  pledge,  or  perform  any  duty  or  labor, 
is  required  to  use  in  its  performance  audi 
care  as  men  of  common  sense  and  common 
prudence,  however  inattentive,  ordinarily 
take  of  their  own  affairs,  and  they  will  tie 
liable  only  for  bad  faith,  or  gross  ne/^ligenoe, 
which  is  an  omission  of  that  degree  of  care.* 
The  liability  of  banks,  acting  as  bailees 
without  reward  in  the  care  of  sptrcial  deposits 
has  been  recentlv  considered  in  the  case  of 
Preston  v.  Pral&er,  187  U.  8.  604,  84  L.  ed. 
788,  and  it  was  there  held  that  such  bailees 
are  bound  to  exercise  such  reasonable  caie  as 
men  of  common  prudence  usually  bc»tow  for 
the  protection  of  their  own  property  of  a 
similar  character;  that  the  exercise  of  rea- 
sonable care  is  in  all  such  cases  the  dictate 
of  good  faith ;  and  that  the  care  usually  aokd 

f:enerally  deemed  necessary  in  the  commun- 
ty  for  the  security  of  similar  property, 
under  like  conditions,  would  be  required 
of  the  bailee  in  such  cases,  but  nothing 
more.  Oross  negligence,  as  applied  to  gra- 
tuitous bailees,  is  defined  in  that  case  to 
be  "nothing  more  than  a  failure  to  bestow  the 
care  which  the  property  in  its  situation  de- 
mands;" and  the  court  further  says:  "The 
omission  of  the  reasonable  care  required  is  the 
negligence  which  creates  the  liability;  and 
whether  this  existed  is  a  question  of  fact  for 
the  jury  to  determine." 
In  the  light  of  these  more  liberal  views  as  to 


neoessary  to  avoid  the  Imputation  of  bad  faith  is 
measured  by  the  oaref  ulness  which  the  depositary 
uses  toward  his  own  property  of  similar  kind. 
Foster  v.  Essex  Bank,  17  Mass.  479, 9  Am.  Dec.  168. 

In  other  oases  the  care  required  is  stated  in  some- 
what BtroDBcr  terms,  holding  to  tht  rule  of  the  or- 
dinarily prudent  person. 

The  bank  is  not  bound  to  resort  to  special  or  ex- 
traordinary measures  to  protect  the  property  of 
tbe  depositor.  The  owner  can  only  claim  that  dili- 
gence which  a  person  of  common  sense,  not  a  spe- 
cialist or  expert  in  a  particular  department,  should 
exercise  in  such  department.  First  Nat.  Bank  v. 
Ocean  Nat.  Bank,  SO  N.  T.  £78, 19  Am.  Bep.  181. 

The  bank  is  liable  for  want  of  ordinary  care, 
which  is  the  same  as  irraes  neirtiflrence.  Lancaster 
County  Nat.  Bank  v.  Smith,  SS  Pa.  47. 

The  bank  must  use  such  care  as  persons  of  com- 
mon prudence  in  its  situation  and  business  usually 
bestow  in  the  custody  and  keeplna  of  similar  prop- 
erty belonging  to  themselves.  Maury  v«  Ooyle,  84 
Md.288. 

L.  a  A. 


If  tbe  deposit  is  gratuitous  the  only  obUgatloB 
resting  on  the  hank  is  to  exercise  over  the  deposit 
such  reasonable  care  as  men  of  common  prodeDos 
would  usually  bestow  for  the  proteccion  of  their 
own  property  of  a  similar  character.  Gmas  neg- 
llgenee  In  such  cases  Is  nothing  more  than  a  fail- 
ure to  bestow  the  care  which  the  proper? j  in  its 
situation  demands.  Preston  v.  Pratber,  137  U.  & 
d(H.84L.ed.788. 

In  that  case  the  court  sasrs:  **The  bank  must  use 
such  measures  as  will  ordinarily  secure  the  property 
from  burglars  outside  and  from  thieves  wlibin, 
and  must  employ  (It  men,  hoxh  in  ability  and  Integ- 
rity, for  the  discbarge  of  their  duties,  and  remove 
those  employed  whenever  found  wanting  in  either 
of  these  pardculars.** 

The  respunsiblllty  must  not  be  so  lax  as  to  author* 
ize  tbe  omiflBion  of  any  care  which  is  indlspenss- 
ble  to  the  proper  security  of  tbe  thing  deposited, 
which  may  be  rpanouably  acquired  according  to  the 
usages  of  men  of  busmess.  The  depositor  Is  eotitled 
to  such  security  as  the  course  of  busmess  beti 
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the  liabilities  of  bailees  without  reward,  we 
tbink  thai  the  clause  in  queatiou,  when  consid- 
eftd  in  oonbecTion  with  ihe  rest  of  the  instruc- 
tions, ooald  only  have  been  understood  bj  the 
Jury  as  referring  to  the  want  of  such  ordinary 
and  reasonable  care  as  was  desis^ated  in  the 
previous  part  of  the  instruction;  that  is  to  say, 
the  care  usually  and  generally  deemed  neces- 
sary in  the  community  for  the  security  of 
similar  property  under  like  circumstances. 
The  rule  that  a  gratuitous  bailee  is  responsible 
only  for  the  want  of  care  which  is  taken  by 
the  most  inattentive  cannot  be  applied  to  all 
cases  of  bailment  without  reward.  When 
securities  are  deposited  with  banks  accustomed 
to  receive  such  deposits,  they  are  liable  for  any 
loss  thereof  occurring  through  the  want  of  that 
degree  of  care  which  good  business  men  should 
exercise  in  keeping  property  of  such  value. 
FtrH  Nat.  Bank  v.  Zent,  89  Ohio  St.  105;  16 
Am.  &  £og.  Enc  Law,  pp.  160,  206. 

But  if  it  be  conceded  that  the  definition  of 
gross  negligence  in  the  clause  above  quoted, 
even  when- considered  in  connection  with  the 
balance  of  the  instruction,  is  technically  inac- 
curate, it  does  not  follow  that  plaintiff  in  error 
is  entitled  to  a  reversal  of  the  judgment  in  this 
case.  A,  judgment  will  not  be  reversed  for  er- 
ror in  an  instruction  when  it  appears  afl9rma- 
tively  that  the  defeated  party  was  not  injured 
by  the  error.  The  absence  of  such  injury  is 
clearly  manifest  when  the  undisputed  evidence 
establishes  the  correctness  of  the  verdict,  so 
that,  either  with  or  without  the  erroneous  in- 
struction, the  verdict  could  not  have  been 
otherwise  than  it  was,  and,  had  it  been  other- 
wise, would  have  been  set  aside  by  the  court. 
^aU  V.  Sroufe,  63  HI.  421;  Burling  y.  lUinoii 
a  B.  Oo.  S5  111.  18;  Hubner  y.  Feige,  90  111. 
208;  Chicaoo,  B.  db  Q.  R  Co,  v.  Warner,  108 
HI.  588;  United  States  BoUing  Stock  Co.  y. 
Wilder,  116  111.  100;  Wheaton  v.  Hadley,  181 
ni.  640.  The  defendants  in  this  case  did  a 
regular  banking  business.  The  plaintiff  kept  a 
deposit  and  check  account  with  them.  Ho  bor- 
rowed money  from  them  from  time  to  time, 
and  authorized  them  to  hold  the  bonds  in  ques- 
tion as  collaterals  to  secure  the  notes  given  for 
such  loans.  While  the  bonds  were  thus  held  as 
collaterals,  the  character  of  the  bailment  was 
changed  from  a  bailment  for  the  exclusive  ben- 
efit of  the  bailor  to  one  for  the  mutual  benefit 


of  the  bailor  and  bailee.  Pretton  v.  Prather, 
supra.  In  ordinary  cases  of  special  deposits 
without  reward,  4he  banker  has  no  right  to  han- 
dle or  examine  the  property  except  so  far  as 
its  safety  may  require.  But  here  the  bankers 
had  access  to  the  package  containing  the 
bonds,  and  detached  the  interest  coupons  when 
they  fell  due,  and  collected  the  interest  and  de- 
posited it  to  the  credit  of  the  plaintiff  to  be 
checked  out  by  him  in  the  regular  course  of 
business.  First  Nat.  Banky.  Graham,  100  U. 
8.  699,  25  L.  ed.  750;  Whitney  y.  First  Nat, 
Bank,  55  Yt.  154,  45  Am.  Rep.  598.  Eer, 
the  assistant  cashier  of  the  bank,  stole  the 
bonds  in  the  summer  of  1882.  He  had  ac- 
cess to  these  bonds,  and  to  the  other  special 
deposits  kept  by  the  bank  in  its  vault. 
About  a  year  before  he  absconded,  Eean, 
the  chief  officer  of  the  bank,  bad  bis  atten- 
tion called'  to  the  fact  that  Eer  was  speculat- 
ing upon  the  Board  of  Trade  in  Chicago, 
and  had  a  conversation  upon  the  subject 
with  him.  Eer  was  not  known  to  have  any 
other  property  than  his  salary  of  |l,800.  He 
was,  however,  allowed  to  retain  bis  position 
in  the  bank,  and  no  effort  was  made  to  verify 
the  truth  of  the  statements  made  as  to  bis 
speculations,  and  no  examination  was  made 
to  ascertain  whether  he  was  usine  moneys 
which  did  not  belong  to  him.  About  two 
months  before  he  abMionded,  the  subject  of 
his  speculations  was  again  called  to  the  at- 
tention of  the  chief  officers  of  the  bank 
through  an  anonymous  communication,  and 
Eean  had  a  second  interview  with  him  in  re- 
lation to  his  conduct  In  this  regard.  "The 
defendants  then  entered  upon  an  examination 
of  their  books  and  securities,  but  made  no 
effort  to  ascertain  whether  the  special 
deposits  had  been  disturbed."  Preston  v. 
Prather,  supra.  The  facts  th  us  detailed  are  un- 
disputed, and  are  established  by  the  evidence 
of  the  defendants  themselves.  In  Preston  y. 
Prather,  supra,  an  action  was  brought  in  the 
circuit  court  of  the  United  States  by  parties  in 
Misso»ri,  doJDg  business  under  the  firm  name 
of  the  Nodaway  Valley  Bank  of  Maryville, 
against  the  same  bankers  who  are  defendants 
in  the  present  suit,  to  recover  the  value  of  the 
United  States  bonds  held  as  a  special  deposit, 
and  stolen  by  the  said  Eer  about  the  same 
time  when  he  appropriated  the  bonds  in  con- 


Cbem  and  the  bank  sbows  to  have  been  mutually 
intended  and  expected  between  them.  Wbite  v. 
Commonwealth  Nat.  Bank,  4  Brewst.  (Pa.)  231. 

A  bank  Is  liable  for  the  loss  of  a  special  deposit 
occurring  through  want  of  that  degree  of  care 
which  good  business  men  would  exercise  in  keep- 
ing property  of  such  value.  First  Nat.  Bank  v. 
Zent,  ao  Ohio  St.  lOS. 

The  bank  is  required  to  exercise  only  such  dilt- 
genoe  and  care  In  the  preservation  of  the  deposits 
as  a  reasonably  prudent  person  geoeraUy  e/erclses 
In  the  care  and  preservation  of  bis  own  property 
of  like  nature,  and  good  faith  In  the  selection  of 
the  agents  to  whom  they  are  intrusted.  Bay  v. 
Bank  of  Kentucky,  10  Bush,  844. 

In  case  of  a  special  deposit  the  bank  will  be  liable 
for  want  of  the  ordinary  diligence  which  men  of 
common  prudence  ordinarily  exercise  about  their 
own  afTairs.  OibUn  v.  McHuUen,  L.  B.  2  P.  C.  817, 
a  L.  T.  N.  8.  214, 17  Week.  Bep.  446, 5  Moore,  P.  a 
G.  N.  8.  484. 

Some  of  the  oases  make  the  criterion  the  degree 

82  L.  a  A. 


of  care  which  the  bank  bestows  upon  Its  own  pro|K 
erty  of  like  description. 

A  depositary  is  bound  to  use  the  same  diligence 
in  preservlDg  the  deposit  that  he  uses  m  preserving 
his  own  property.  Levy  v.  Pike,  26  La.  Ann. 
680. 

The  bank  is  liable  to  use,  in  case  of  a  special  de- 
posit, only  the  same  care  which  it  takes  of  its  own 
funds,  and  is  liable  only  for  gross  negligence  if  it  Is 
lost  or  purloined  from  It.  Marine  Bank  v.  Bush- 
more,  28  TU.  468. 

With  regard  to  special  deposits,  neither  the  bank 
nor  its  directors  undertake  to  exercise  any  greater 
care  In  their  preservation  than  that  depositor  has 
the  reasonable  right  to  suppose  is  exercised  in 
keeping  the  bank's  property  of  like  description. 
United  Soo.  v.  Underwood,  9  Bush,  600. 

The  bank  should  keep  the  goods  intrusted  to  It 
with  as  much  care  as  it  ordinarily  keeps  its  own  of 
the  same  kind.  And  it  should  keep  them  with  such 
degree  of  care  as  is  reasonable  with  reference  to 
the  nature  of  the  property  and  the  particular  dr- 


774 


Illinois  Supreme  Court. 


Wot.. 


troveray  here.  The  Prather  Case  was  tried  by 
agreement  betore  the  Federal  circuit  judge 
without  a  jury,  rcsultiag  in  judgment  for  the 
plaintiffs,  and  was  taken  afterwards  to  the  Su- 
preme Court  of  the  United  States,  where  the 
Judgment  rendered  by  the  circuit  judge  was 
affirmed.  The  evidence  in  that  case  established 
substantially  the  8«me  facts  as  are  herein  set 
forth.  Those  facts,  which  are  here  undisputed 
and  supported  by  the  testimony  of  the  defend- 
ants, were  there  held  by  the  Federal  Supreme 
Court  to  constitute  such  gross  negligence  as  to 
make  the  defendants  liable  foi-  the  loss  of  the 
bonds;  the  court  saying:  "As  stated  above, 
the  reasonable  care  which  persoDS  should  take 
of  property  intrusted  to  them  for  safe-keepiog 
without  reward  will  necessarily  vary  with  its 
nature,  value,  and  situation,  and  the  bearing 
of  surrounding  circumstances  upon  its  security. 
The  business  of  the  bailee  will  necessarily 
have  some  effect  upon  the  nature  of  the  care 
required  of  him,  as,  for  example,  in  the  case 
of  bankers  and  banking  institutions,  having 
special   arrangements   by  vaults  and   other 

f'uards,  to  protect  property  in  their  custody, 
feraons.  therefore,  depositing  valuable  articles 
with  them,  expect  that  such  measures  will  be 
taken  as  will  ordinarily  secure  the  property 
from  burglars  outside  and  thieves  within,  and 
that,  whenever  sround  for  suspicion  arises  an 
examination  will  be  made  by  them  to  see  that 
it  has  not  been  abstracted  or  tampered  with; 
and  also  that  they  will  employ  fit  men,  both  in 
ability  and  integrity,  for  the  discharge  of  their 
duties^  and  remove  those  employed  whenever 
found  wanting  in  either  of  these  particulars. 
An  omission  of  these  measures  would  in  most 
cases  be  deemed  culpable  negligence,  so  gross 
as  to  amount  to  a  breach  of  good  faith,  and 
consiitnte  a  fraud  upon  the  depositor.  It  was 
this  view  of  the  duty  of  the  defendants  in  this 
case,  who  wereeogaged  in  business  ss  bankers, 
and  the  evidence  of  their  neglect,  upon  being 
notified  of  the  spi'culatioiis  in  stocks  of  their 
assistant  cashier  who  stole  the  bonds,  to  make 
the  necessary  examination  respecting  the  se- 
curities deposited  with  tbem,  or  to  remove  the 
speculating  cashier,  which  ted  the  court  [be- 


low] to  its  conclusion  that  they  were  iroilty  of 
gross  negligence.  ...  In  this  Goadoskn 
we  fully  onncur."  Inasmuch  as  the  undis- 
puted facta  presented  to  the  jury  for  their  con- 
sideration on  their  trial  below  have  been  deter- 
mined by  the  Supreme  Court  of  the  United 
States  to  amount  to  such  gross  negligence  as 
will  fasten  liability  upon  a  gratuitous  bailee, 
we  are  disposed  to  hold  that  the  verdicC  of  tbo 
jury  was  rif  ht,  independently  of  the  error  in 
the  instruction,  and  that  it  ought  not  to  be  dis- 
turbed. Seott  V.  National  Bank,  72  Pa.  471, 
18  Am.  Rep.  711. 

It  is  said  that  the  trial  court  ened  in  ad- 
mitting testimony  showing  that  the  bonds  had 
been  pledged  as  collateral  security  for  loans 
made  by  the  bank  to  the  plaiotiff  at  various  times 
before  they  were  stolen,  and  that  the  evidence 
should  have  been  confined  to  the  character  of 
the  bailment  at  the  time  of  the  loss,  in  the 
summer  or  fall  of  1882,  as  at  the  Utter  date 
all  previous  loans  for  the  security  of  which 
the  bonds  had  been  pledged  had  boen  paid  up^ 
and  theywere  then  held  merely  as  a  special  de- 
posit We ^  think  that  this  testimony,  as  well 
as  that  showing  that  Ker  had  access  to  the 
bonds  for  the  purpose  of  cutting  the  quarterly 
coupons  therefrom  as  late  as  Octob«;r,  18ti2, 
after  some  of  them  had  been  abstracted,  was 
competent  to  show  the  relation  of  the  parties 
to  each  other  and  to  the  property.  As  the 
reasonable  care  which  the  defendants  were  re^ 
quired  to  take  of  the  bonds  depended  upon  the 
situation  and  the  bearing  of  the  surrounding 
circumstances,  and  the  nature  of  the  custody 
which  they  were  allowed  to  exercise  over  tlie 
bonds,  the  extent  to  which  they  were  per- 
mitted to  have  access  to  the  -bonds  under  in- 
structions by  correspondence  from  the  plain- 
tiff, who  lived  in  Iowa,  either  for  the  purpose 
of  holding  them  as  collaterals  to  notes,  or  for 
the  purpose  of  detaching  the  coupons,  had  a 
direct  bearing  upon  the  question  of  their  ob- 
ligation to  mskke  examination  when  advised  of 
the  speculations  of  their  assistant  cashier. 

Tfie  Judgment  of  the  Appellate  Court  w  af- 
firmed. 


cumstaooes  of  the  bailment.    Orifflth  v.  Zipper- 
wick,  28  Ohio  St.  888. 

The  bank  is  bound  only  to  keep  the  deposit  witb 
the  same  care  tbat  It  keeps  its  own  property  of  like 
desoriptlon.    Boy  den  v.  Bank  of  Gape  Fear,  06  N. 

ai& 

But  another  case  has  held  that  the  standard  of 
the  coDduot  of  the  bank  is  not  its  care  with  refer- 
ence to  its  own  property,  but  the  ireoeral  cooduct 
of  tbe  class  to  wbioh  it  t)el0D£8.  Merchauts  Nat. 
Bank  v.  Oullmartio,  93  Ga.  508. 

But  it  has  been  beld  tbat  the  mere  fact  that  the 
hank  keeps  its  own  property  In  the  inner  vault  of 
the  bank  while  it  leaves  the  special  deposit  in  the 
outer  vault,  will  not  render  the  bank  liable  for  the 
loss  by  burglary.  Leeds  v.  Trenton  Bank,  1  Stew- 
art*s  N.  J.  Diff.  78. 

.So,  the  fact  that  a  tin  box  contalninfr  securities 
left  for  safe  keeping  is  not  placed  In  the  safe  at 
nlffht  where  the  bank  places  its  own  security,  but 
Is  left  in  the  vault  outside,  is  not  sufficient  of  itself 
to  charge  the  bank  in  case  th^y  are  lost  while  its 
own  property  in  the  safe  is  undisturbed.  Orifflth 
V.  Zipperwlck,28  Obio  St.  888. 

CtenercH  rulingt, 
A  special  deposit  is  at  the  risk  of  tbe  depositor, 
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and  if  it  is  stolen,  lost,  or  destroyed  without  any 
fault  on  the  part  of  the  officers  of  the  bank,  lie 
must  sustain  the  loss.  Re  Franklin  Bank,  1  Paige, 
249, 19  Am.  Dec.  418. 

If  the  bank  takes  proper  precautions  it  Is  not  lia- 
ble.   De  Haven  v.  Kensington  Nat.  Bank,  81  Pa.  8Sb 

If  there  is  no  evidence  of  negligence  except  tbe 
mere  fact  of  loss  of  the  property  by  robbery  there 
can  be  no  recovery.  Wylie  v.  Northampton  Nat. 
Bank.  119  U.  S.  861, 80  L.  ed.  466,  Affirming  15  Fed. 
Bep.428. 

The  burden  of  showing  the  circumstances  of  the 
loss  rests  upon  the  bailee,  and  unless  tlie  evidence 
shows  the  exercise  of  due  care  by  him  aooording  to 
the  nature  of  the  bailment  be  will  be  held  responsi- 
ble for  the  breuch  of  his  contract  to  return  tbe 
proper t]r  balled.  Ouderkirk  v.  Oentral  Nat.  Bank. 
U91f..Y.2®,«ro. 

If  no  satisfactory  solution  of  the  manner  in  which 
the  deposit  was  lost  can  be  given  by  the  bank 
officials,  and  the  circumstances  are  such  as  to  lead 
to  the  conclusion  that  the  loss  must  bate  been  by 
the  gross  negligence  of  tbe  oiffoials.  the  bank  will 
be  liable.  First  Nat.  Bank  v.  Graham,  85  Pa.  tL  fl 
Am.  Bep.  49. 

Tbe  mere  showing  to  a  customer  of  tbe  facilities 
and  securities  of  a  bank  does  not  amount  to  a  re|K 
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Mbbchastb*  Natioval  Bank  t.  CABnART. 
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JIERCHANT8'  NATIONAL  BANE.   Plff. 

in  Err. , 

George  B.  CARHART. 
(96Ga.894.) 

^i«  Where  »  special  deposit  of  propttrty 
for  fl^ratnltoiis  aalb  keeping  wee  nuule 
^ivithalMUilE*  wbiob,  throuffb  its  cashier,  laeued 
■e  receipt  for  the  property,  specifyinsr  that  the 
-same  was  held  subject  to  the  order  of  the  depos- 
itor, the  cashier  beiofr  duly  authorized  to  issue 
such  receipt*  in  au  action  by  the  depositor 
Against  the  bank  for  the  value  of  the  property  so 
deposited  a  prima  facie  case  for  the  plaintiff  was 
made  out  by  tntroduoinfr  the  receipt  in  evidence, 
4uid  proving  a  failure  to  deliver  to  the  plaintiff 
on  bis  demand  the  property  therein  described, 
and  the  burden  was  thus  cast  upon  the  defend- 
ant of  showing  it  bad  exercised  at  least  slight 
diligence  in  the  care  and  keeping  of  the  prop- 
erty. 
C  Where  la  gaeh  »  ease  it  appeared 
.  ..that-ibe^property  so  deposited  was 
stolen  by  the  eashier  hiiBself«  the  bank, 
even  if  it  exercised  due  diligence  in  selecting  him, 
was  not  discharged  from  liability,  unless  it  af- 
Urmatlvely  showed,  further,  that  it  had  not  been 
jrullty  of  gross  negligence  in  retaining  the  cashier 
in  office  after  it  knew,  or  ought  in  the  exercise  of 
«light  dilligeuce  to  have  known,  that  he  was  or 
had  become  unworthy  of  trust;  and  it  does  not 
«how  this  by  merely  proving  that  up  to  a  given 
time,  three  or  more  years  previous  to  thediscov- 
•«ry  of  the  theft,  his  reputation  was  good,  and 
that  **be  stood  in  the  community  for  honesty 
■and  integrity  as  high  as  any  roan.**  In  view  of 
the  fact  that  he  had  actually  stolen  the  property 
In  question,  it  was  Incumbent  upon  the  bank 
to  show  that  during  the  whole  term  of  the  bail- 
ment it  had  exercised,  at  least,  a  flight  supervis- 
ion of  htm,  and  that,  in  so  doing,  no  indications 
of  dishonesty  or  other  reason  for  distrusting  him 
had  appeared. 

•Hoadnotea  by  Lvmpkih,  J. 


8.  The  oonrt  was  rl^ht  la  reffosin^  by 
its  eharye  to  make  the  determinatioa 
of  the  qaestlom  whether  or  not  the  bank 
observed  that  degree  of  diligence  which  was  duo 
to  the  plaintiff  dependent  upon  the  question 
whether  or  not,  under  similar  circumstances,  it 
trusted  its  cashier  with  its  own  property  of  like 
kind.  What  the  bank  ought  to  have  done  in 
order  to  come  up  to  the  measure  of  diligence  re- 
quired by  law  cannot  be  arrived  at  by  showing 
wbatitaetually  did  in  other  matters  relating  to 
its  own  affairs. 

4.  Thecase«apoaitssabetaatlalmerltSt 
Is  oontroUed  bjr  the  propositions  abowe 
anaonnoed*  The  requests  to  charge  were,  so 
far  as  consistent  with  the  law  of  the  case,  covered 
by  the  general  charge.  The  verdict,  under  the 
evidence,  was  right;  and  in  none  of  the  grounds 
of  the  motion  for  a  new  trial  does  cause  for  a  re- 
versal of  the  Judgment  below  appear.. 

(Ifebruary  18, 189ft.) 

ERROR  to  the  City  Court  of  Sayanoah  to 
review  a  Judgment  in  favor  of  plaintifF  in 
ED  action  brought  to  bold  defendant  liable  for 
the  loss  of  a  special  deposit  made  with  it  and 
embezzled  by  its  cashier.    Affirmed, 

The  facta  are  stated  in  the  opinion. 

Meurs.  Erwin*  Du  Blf^on.  4h  Chishoha 
and  Barrow  4h  Osborne  for  plaintifF  in 
error. 

Mesan.  J.  R.  Saussjr  and  C.  N.  West 
for  defendant  in  error. 

Lmnpkiii*  J.,  delivered  the  opinion  of  the 
court: 

The  case  now  before  us  is  quite  similar  to 
that  of  MerehanUt  J^at  Bank  v.  Ouiimariin, 
88  Oa.  797,  17  L.  R  A.  822,  and  98  Ga.  508, 
in  which  this  court  dealt  at  length  with  the 
duties  and  liahilities  incurred  by  a  bank  in  ac- 
cepting from  one  of  its  customers  a  special  de- 
posit, under  circumstances  which,  in  law, 
would  create  a  gratuitous  bailment.    In  view 


cesentatlon  that  in  case  a  special  deposit  is  left 
with  the  bank  it  will  be  placed  in  the  safest  piaoe 
so  as  to  enhance  the  obligation  of  the  iMink  in  re- 
4nird  to  the  deposit  so  made.  Hale  v.  Bawallle,  8 
Can.  187. 

If  the  safe  was  so  situated  as  to  be  aooessible  from 
4he  street^  the  door  t)eing  at  times  open,  while 
<there  were  places  inside  the  ImuiIc  from  which  the 
-door  of  the  safe  was  not  yislble.  the  hank  may  be 
^ound  guilty  of  gross  negligence  in  leavlDg  the  de- 
f>osit  in  the  safe  so  exposed.  Pattlson  y.  Syracuse 
Vat.  Bank,  80  N.  Y.  88, 36  Am.  Bep.  58S. 

DeHvery  to  wrono  person. 

If  the  bank  permits  collaterals  to  be  used  by  a 
third  person  without  the  knowledge  of  their 
owner,  it  may  be  liable  to  him  for  their  loss.  Hyre 
•T.  Central  Bank,  48  Mo.  App.  4SL 

If  the  property  is  turned  over  to  the  husband  of 
^e  depositor  without  her  consent  the  bank  may 
/be  held  liable.  Ganley  ▼.  Troy  City  Mat.  Bank,  98 
N.  T.  487. 

A  bank  will  be  liable  for  securities  left  with  it 
•on  special  deposit  if,  without  authority  from  the 
owner,  it  permits  her  agent  to  use  them  as  collateral 
security  for  loans  to  the  firm  of  which  the  agent  is 

^  L.R  A. 


a  member.    Kanhlittan  Bank  t.  Walker,  180  U.  8» 
1967,  82 14.  ed.  WO. 

But  if  the  contract  of  deposit  provides  that  the 
box  containing  it  is  to  Iw  delivered  to  the  bearer 
of  a  deposit  ticket,  the  bank  will  violate  no  duty  if 
it  delivers  It  to  the  bearer  of  such  ticket,  especially 
if  such  bearer  had  authority  from  the  person 
whose  name  is  on  the  box,  although  the  box  was 
kept  in  that  name  for  an  ulterior  purpose,  and  was 
in  fact  the  property  of  the  person  who  deposited  it 
and  from  whom  the  card  was  taken  without  hla 
knowledge  or  authority.  Flsk  v.  Germanla  Mat. 
Bank,  40  la.  Ann.  880. 

Miaappropriation  by  batih. 

If  the  deposit  is  converted  to  the  use  of  the  bank 
the  bank  will  be  liable.  Hughea  v.  First  Mat 
Bank,17W.M.  C.178. 

If  the  bank  itself  converts  the  deposit,  it  will  be 
liable  for  the  amount.  First  Mat.  Bank  v.  Strong, 
28  111.  App.  886. 

Although  the  deposit  was  at  first  left  with  the 
cashier,  and  not  with  the  t)ank,  the  bank  will  be 
liable  for  It  in  case  it  was  pledged  for  a  debt  of  the 
bank.    Hughes  v.  First  Mat.  Bank.  110  Pa.  428. 

If  the  deposit  is  converted  to  the  use  of  the  bank. 
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Df  the  elaborate  discussion  of  the  subject  then 
entered  into,  it  will  not  be  necessary  in  this 
opinion  to  asain  dte  the  numerous  authorities 
in  support  of  the  rule  that  it  is  incumbent  upon 
a  bank,  in  order  to  vindicate  its  diligence 
where  the  loss  of  a  special  deposit  occurs 
through  the  negligence  or  dishonesty  of  one  of 
its  employees,  to  show  reasonable  care  and  cir- 
cumspection on  its  part,  both  as  regards  the 
selection  of  such  employee  in  the  first  instance, 
and  as  to  his  subsequent  retention  in  a  position 
of  trust.  Our  present  endeavor  will  therefore 
be  simply  to  show  the  application  of  this  rule 
to  the  facts  of  the  case  at  bar. 

1.  The  plaintiff  having  satisfactorilv  proved 
authority  on  the  part  of  the  defendant  s  cashier 
to  receive  and  receipt  for  the  special  deposit  in 
question,  a  prima  facie  case  was  made  out  by 
tnem  introducing  in  evidence  the  receipt  given 
by  the  cashier,  and  proving  a  failure  to  deliver 
the  property  on  demand.  .Under  g  2064  of  the 
Code,  the  burden  would  thus  be  cast  upon  the 
defendant  of  showing  it  had  exercised,  at  least, 
slight  diligence  in  the  care  and  keeping  of  the 
property. 

2.  The  defendant  sought  to  escape  liability 
on  the  ground  that  the  loss  of  plaintiff's  prop- 
erty was  sustained  through  no  nefsligence  on  its 
part,  but  was  due  solely  to  the  wrongful  con- 
duct of  its  defaulting  cashier,  who  had  embez- 
zled not  only  the  special  deposit  of  the  plaintiff, 
but  also  a  considerable  amount  of  valuable 
property  beloDginu  to  the  bank  itself.  In 
support  of  this  deiense,  evidence  was  intro- 
duced to  show  that  all  requisite  diligence  'had 
been  observed  in  the  selection  of  the  cash- 
ier; that  he  had  remained  in  the  service  of  the 
bank  many  years,  and  had  gained  the  implicit 
confidence  of  its  managing  officers;  and  that, 
up  to  about  three  years  previous  to  the  dis- 
covery of  the  theft,  his  reputation  was  not 
merely  good,  but  *'he  stood  in  the  com- 
munity for  honesty  and  integrity  as  high 
as  any  man."  No  definite  account,  however, 
was  given  of  the  cashier,  either  as  to  his 
reputation  or  conduct,  during  the  three 
vears  next  preceding  the  discovery  of  his  de- 
falcation. It  does  not  appear  that  during 
this  period  any  effort  was  mada  on  the  part  of 
the  officials  of  the  bank  to  inquire  into  or 
even  casually  scrutinize  the  conduct  or  habits 
of  the  cashier,  and  determine  for  themselves 
his  true  character  for  honesty  and  integrity,  or 


to  exercise  even  a  slight  supervidoii  over  tho' 
important  affairs  with  which  he  was  tntrufltod. 
On  the  contrary,  it  woiild  seem  that  tbey  al- 
lowed'themselves  to  be  lulled  into  a -stele  of 
tranquil  inactivity  bv  the  sense  of  fancied  se- 
curity they  derived  from  the  asaumption  that» 
as  he  had  in  the  past  proved  faithful  to  hi» 
trust,  he  must  surely  remain  equally  tmtt- 
worthy  in  the  future. 

In  the  argument  before  us  it  waa  eamestlj  in- 
sisted by  counsel  for  the  plaintiff  in  error  that 
the  officials  of  the  bank  had  done  all  that  onald 
reasonably  be  expected  of  them  in  regard  to 
informing  themselves  as  to  the  real  character 
of  the  cashier;  for,  as  it  was  arrued,  it  having^ 
been  once  definitely  ascertained  by  them  that 
his  reputation  for  honestv  and  iotegrity  wa» 
above  suspicion,  they  had  a  right  to  rely  upoi^ 
the  presumption  of  law  that  he  would  re- 
main honest  and  reliable.  While  thia  conten- 
tion is  ingenious  and  was  strongly  stated,  it 
cannbt  be  accepted  as  sound.  AeaiimiptiQiia. 
of  this  kind  are  raised  by  law  as  mere  rulea  of 
evidence,  and  have  no  application  whatever 
to  the  conduct  of  men  in  the  ordinary  affain> 
of  life:  being  designed  merely  to  ezpedite- 
and  assist  judicial  investigation,  and  not  be- 
ing intended  to  influence  or  justify  the  acta* 
or  omissions  to  act,  of  those  upon  whom  i» 
devolved  the  performance  of  legal  duties,  nor 
to  set  up  a  standard  by  which  tneir  diligenca 
shall  be  measured  and  tested.  The  applica- 
tion of  these  rules  of  evidence  in  the  conduct 
of  everyday  business  affairs  would  often  lead 
to  complete  absurdities.  For  instance,  how^ 
could  it  be  said  that  a  banker,  implicitly  re- 
lying upon  the  vague  presumption  of  law  that 
everyone  is  honest  until  the  contrary  is  ahown» 
would  be  justified  in  piling  up  money  in- 
trusted to  his  care  in  the  middle  of  the  atreet, 
and  leaving  it  there  to  take  care  of  itself.  We 
cannot  reach  the  conclusion  that  the  ahowinf^ 
of  diligence  mftde  by  the  defendant  in  the 
preseikt'case  reasonably  met  the  rei;|uireinent» 
of  the  law.  The  rule  as  laid  down  by  tlie 
Supreme  Court  of  the  United  States  in  I^re»- 
ton  V.  Prather,  187  U.  S.  604,  84  L.  ed. 
788,  and  as  universally  recognized,  ia,  that 
"  persons  depositing  valuable  articles  with 
banks  for  safe  keeping  without  reward 
have  a  right  to  expect  that  such  measurea  will 
be  taken  as  will  ordinarily  secure  them  from 
burglars  outside  and  from  thieves  within;  that 


even  for  the  purpose  of  cooceallnR  eml)e2Bl6meDts 
hy  Its  cashier,  the  bank  must  return  \t  to  the  owner. 
First  Nat.  Bank  v.  Dunbar,  118  IlL  fiiS. 

If  the  bank  Joins  with  the  agent  of  the  depositor 
In  a  breach  of  trust,  it  is  liable.  Walker  v.  Man- 
hattan Back,  26  Fed.  Bep.  247.  But  that  case  held 
that  the  mere  delivery  of  the  securities  to  the 
agent,  with  knowledfte  that  he  is  about  to  pledge 
them  to  a  third  person  for  his  own  profit,  does  not 
make  the  bank  liable,  but  that  doctrine  was  dis- 
proved by  the  Supreme  Ck)urt  of  the  United  States 
on  appeaL 

MfsappropriaMon  bu  o^leer. 

If  bonds  deposited  for  safe  keeping  without  com- 
pensation are  stolen  by  the  teller  of  the  bank,  the 
bank  is  not  liable  except  in  case  of  grom  negli- 
gence. Scott  V.  National  Bank,  72  Fa.  471, 13  Aql 
Hep.  711, 10  Canada  L.  J.  N.  8. 182. 

If  the  deposit  is  lost  by  larceny  on  the  part  of  the 
easbier,  whom  the  directors  have  no  reason  to  sus- 

92  L.  K.  A. 


pept  of  dishonesty,  the  bank  will  not  be  Uabte^ 
Coinp  V.  Carlisle  Depoett  Bank,  Qi  Fa.  4001 

For  liability  for  loss  by  theft  by  officer  of  bank 
aenerally,  see  note  to  Taylor  v.  Downey  (Mioh.) » 
L.B.A.92. 

RetenUon  of  dfehoneit  qfleer. 

If  a  cashier  is  retained  with  knowledge  that  he  ia 
speculating  in  stocks,  the  bank  may  be  held  liable 
for  special  deposits  misappropriated  by  him.  Mer- 
chants Nat.  Bank  v.  Guilmartin,  86  Ga.  SOSL 

It  is  irrosB  neg Itfrenoe  to  retain  as  assistant  cashier 
a  person  who  aoknowledfres  that  he  has  been  spec- 
ulating on  the  board  of  trade.  Fratber  v.  Keen,  8^ 
Fed.  Bep.  488. 

Trover  will  lie  against  the  bank  If  it  converts 
the  deposit  to  its  own  use.  Coffey  v.  Katiooa^ 
Bank,  46  Mo.  140,  2  Am.  Bep.  488. 

But  trover  will  not  lie  against  the  bank  for» 
special  deposit  Most  through  negligence.  Dear* 
bourn  v.  Union  Nat.  Bank,  58  Me.  273.       EL  F.  F. 


1896. 


MsBCHAim'  Kational  Bans  t.  Cabhabi!^ 


77T 


-wbenerer  groand  for  suspicion  arises  an  ex 
mminatioD  will  be  made  to  see  that  they  have 
nd-  been«  abettacted  or  tampered  with,  that 
competent  men,  both  as  to  ability  and  integ- 
rity, for  the  diwcharge  of  these  duties  will  be 
employed;  and  that  they  will  be  removed 
whenever  found  wanting  in  either  of  these 
particulars."  The  requirement  that  not  only 
milst  due  diligence  be  observed  in  selecting  a 
cashier  in  the  first  place,  but  that  some  de- 
gree of  supervision  over  him,  with  a  view 
to  ascertaining  whether  he  should  be  re- 
tained, ought  to  be  exercised,  is  bv  no  means 
a  harsh  one.  Indeed,  the  rule  of  diligence  ap- 
plicable to  banks  is  a  material  modification  in 
their  favor  of  that  governing  ordinary  bailees. 
Usually,  where  a  bailee  is  intrusted  with  val- 
uable property,  he  cannot  shift  the  responsi- 
bility of  accounting  for  it  by  showing  that  a 
wrongful  conversion  of  the  property  was  com- 
mitted by  another  person  to  whom  he  delegated 
the  duty  imposed  upon  himself  alone;  for,  as 
a  general  rule,  he  would  be'  held  to  have  em- 
ployed such  other  person  at  his  own  peril, 
and  every  act  of  his  agent  would,  in  law, 
be  the  act  of  himself.  It  is  only  that  the 
law  looks  to  the  intention  of  the  parties,  where 
property  is  deposited  with  a  bank  for  safe- 
keeping, that  the  strict  rule  as  to  bailments  Is 
relaied,  and  a  bank  is  allowed  to  discharge  it- 
self from  liability  by  showing  that,  although 
loss  occurred  through  the  dishonesty  of  its 
apents,  it  had  itself  exercised  due  care  and 
circumspection,  both  as  to  their  selection  in 
the  first  place,  and  as  to  their  retention  in  of- 
fice thereafter.  A  corporation  can  act  only 
through  its  agents;  and  it  is  evident  that, 
when  a  person  makes  a  special  deposit  with  a 
bank,  he  understands  that  his  property  must, 
of  necessity,  be  placed  in  the  keeping  of  em- 
ployees in  the  service  of  the  corporation. 
Therefore  be  is  held  to  tacitly  sgree  that  he 
will  not  attempt  to  bol^tl^e  bank  responsible 
for  loss  if  it  in  good  fai|j^  takes  all  reasonable 
precautions  in  havin/t  salable  and  competent 
ai^ents  to  discbarge  the  Ivusts  delegated  to  it. 
However,  it  is  not  true  that  in  such  case  the 
depositor  consents  that  the  duty  raised  by  the 
bailment  may  be  shifted  upon  the  shoulders  of 
persons  other  than  the  bailee.  This  duty  re- 
mains owing  by  the  bailee  alone.  The  de- 
positor simply  assents  to  the  employment  by 
the  bailee  of  agents  to  aid  it  in  the  performsnce 
of  such  duty,  the  effect  of  which  is  merely  to 
change  the  test  of  liability  resting  upon  the 
bailee  in  case  of  loss. 

The  court  below  fully,  but  ooncisely, 
charged  the  jury  as  to  the  manner  in  which 
the  defendant  could  vindicate  its  diligence  in 
regard  to  the  employment  and  retention  of 
its  cashier.  The  only  possible  objection  to 
the  charge  we  have  been  able  to  discover  is 
that  the  Judge  instructed  the  jury,  in  effect, 
that  it  was  incumbent  on  the  hank  to  show 
that,  during  the  whole  'term  of  the  bailment, 
it  had  exercised,  at  least,  a  slight  supervision 
over  its  cashier,  and  that,  in  so  doing,  no  indi- 
cations of  dishonesty,  or  other  reason  for  dis- 
trusting him,  had  appeared.  After  careful 
reflection,  we  feel  safe  in  reaching  the  con- 
clusion that  this  was  not  staling  the  rule  too 
strongly  against  the  defendant.  The  duty 
imposed  by  law  upon  a  bank  to  remove  from 
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its  service  an  employee  who  has  heooma 
wanting  either  in  ability  or  integrity  neeeasa- 
rily,  compcehends'the  incidental'  requirement 
of  maintaining  a  reasonable  surveillance  or 
.aapervision  over  such  employee;  else,  how  it 
the  bank  to  know  when  such  duty  of  re- 
moval arises?  Certainly,  where  a  bank  ia 
called  upon  to  explain  its  nonobservance,  it 
cannot  be  deemed  a  sufficient  answer  that  the 
bank  failed  to  comply  with  this  duty  simply 
because  it  was  not  aware  that  the  time  for  ita 
observance  had  arrived,  when  it  was  within 
the  power  of  the  bank,  by  the  exercise  of  but 
slight  diligence,  to  have  fully  informed  itself 
that  the  necessity  to  act,  and  to  act  promptly, 
was  at  hand.  The  duty  of  a  bailee  to  provide 
competent  agents  to  care  for  the  property  of 
the  bailor  may  be  analogized  to  the  similar  ob- 
ligation resting  upon  a  master  to  provido 
suitable  coemployees  when  a  servant  is  ex- 
pected to  work  in  connection  with  others. 
This  court  recognized  that  a  master's  duty  in 
this  Iregard  did  not  cease  with  simbly  providing,, 
in  the  first  place,  competent  fellow  servants, 
when  in  McDonald  v.  Xagle  dt  P.  Mfg.  Co.  69 
Gki.  889,  the  rule  was  laid  down  that  'a  princi- 
pal is  not  liable  for  the  negligence  of  a  fellow 
servant  in  the  same  job.  unless  the  principal 
himself  was  negligent  in  not  using  ordinary 
diligence  in  selecting  the  fellow  servant,  or  in 
retaining  him  after  knowledge  of  incompe- 
tency or  negligence."  Such  is  the  rule  which 
likewise  obtains  in  many  other  jurisdictions. 
Thus,  where  an  agent,  competent  and  skilful 
at  the  date  of  hS  hiring,  subsequently  ac- 
quires the  habit  of  intoxication, .  the  master 
is  guilty  of  negligence  if  he  retains  such  agent 
with  knowledge  of  that  fact.  Lanning  v,. 
New  York  O.B.Co,4»  N.  T.  521;  Chapman  w. 
Erie  B.  Co.  56  N.  Y.  579;  Huntington  d  B.  T. 
B.  d  C,  Co.  V.  Decker,  84  Pa.  419;  Ohio  A 
M,  B.  Co,  V.  CoUarn,  73  Ind.  S61,  88  Am.  Rep. 
134.  And  mere  lack  of  actual  knowledge  of 
the  servant's  unfitness  will  not  necessarily  ex> 
cuse  the  master.  He  cannot  shut  his  eyes, 
and  claim  exemption  from  liability,  but  must 
use  the  proper  aegree  of  diligence  in  keeping^ 
informed  of  the  servant's  habits  and  conduct. 
In  Oilman  v.  Ekutern  B.  Corp.  10  Allen,  288^ 
87  Am.  Dec.  635.  it  was  held:  '*  If  the  switch- 
man was  an  habitual  drunkard, and  this  fact 
was  known  or  ought  to  have  been  known  to 
the  corporation,  and  the  injury  resulted  from 
his  intoxication,  the  corporation  is  responsi- 
ble." The  same  rule  was  announced  in  Chi- 
cago d  A.  B,  Co.  V.  SuUivan,  68  111.  293,  Scott. 
J.,  saying,  •'Whether  O'Eeefe  was  a  careful 
and  competent  man  when  he  was  first  em- 
ployed by  the  company,  is  not  now  a  material 
inquiry.  The  controlling  question  is,  whether 
he  was  an  unfit  person  for  hia  position  at  tho 
time  of  the  injury  to  Sullivan,  and  whether 
the  company  knew  of  his  incapacity,  or  could 
have  known  it  by  ,the  exercise  of  reasonable 
diligence."  Certainly,  it  is  all-important  that 
a  bank  should  keep  a  reasonable  supervision 
over  such  of  its  employees  as  occupy  posi- 
tions offering  the  temptation  and  the  means  to 
do  wrong,  tor,  as  already  intimated,  without 
the  maintenance  of  some  surveillance,  the  duty 
of  removing  such  employees  when  they  be- 
come deficient  or  unreliable  could  seldom  he- 
known  or  performed  until  too  late  to  ahiek^ 
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from  I088  the  persons  for  whose  protection  the 
duty  is  imposed  by  law. 

8.  The  fact  that  the '  defendant  bank  in- 
trusted its  own  money  and  other  property  to  the 
safe  keeping  of  its  defaultini;  cashier,  and,  in 
<»nsequenoe,  itself  suffered  a  heavy  loss 
through  his  speculations,  is  one  which  the  Jury 
might  Tery  properly,  consider  in  arriving 
at  a  conclusion  concerning  the  good  faith  and 
-diligence  observed  by  the  bank's  officials. 
Ilowever,  this  solitary  fact  coQld  not  properly 
«erve  as  the  test  upon  'which  the  liability  of 
the  bank  should  be  made  to  depend.  What 
the  bank  ought  to  have  done  in  order  to  come 
up  to  the  full  measure  of  diligence  required 
b^  the  law  could  not  be  arrived  at  by  showing 
eimply  what  it  actuallv  did  in  other  matters 
relating  to  its  own  affairs.  Indeed,  the  offi- 
cials of  the  bank  might  have  been  grossly  neg- 
ligent concerning  the  care  bestowed  upon  its 
own  property,  and  it  could  not  excuse  its  neg- 
ligence in  regard  to  the  duty  owing  to  its  cus- 
tomers bj  showing  that  it  had  teen  equally 
negligent  in  failing  to  properly  look  after  its 
own  afiTairs.  The  question  is  not  a  new  one, 
but  has  been  repeatedly  passed  upon  bv  other 
courts  of  unquestionably  high  standing,  as 
came  to  the  notice' of  the  writer  when  he  made 
a  thorough  and  laborious  research  of  the  au- 
thorities preparatory  to  writing  an  opinion  in 
the  Quilmartin  Gate,  when  it  made  its  first  ap- 1 


pearance  before  this  court.  See  88  (ku  797. 
17  L.  R  A.  822.  We  confidently  aasama 
that  our  rulinc  upon  this  question  will  be 
readily  accepted  as  correct  without  farther  ci- 
tation of  authority. 

4.  In  none  of  the  numerous  grounds  of  the 
motion  for  a  new  trial  filed  by  the  plaintilf  in 
error  have  we  discovered  error  which  would 
require  or  Justify  a  reversal  of  the  judgmenl 
of  the  court  below  denying  another  bearing. 
We  cannot  attempt  the  laborious  task  of  deal- 
ing specificallv  with  each  of  the  alleged  errors 
complained  of,  and  have  confined  tbia  diacos- 
sion  to  such  questions  only  as  control  the  caaa 
upon  its  substantial  merits.  Ajb  vrill  have 
been  seen  by  the  foregoing  brief  but  ez* 
haustive  statement  of  the  evidenoe  relied  up- 
on by  the  defense  to  rebut  the  prima  facie 
case  of  liability  made  out  by  the  plaintiff, 
the  defendant  bank  utterly  failed  in  its  attempt 
to  prove  due  compliance  with  the  requiremeots 
of  the  law  as  todiligence.  Indeed, under  the  evi- 
dence submitted  upon  this  issue,  which  was  tiie 
main  defense  relied  on  by  the  bank,  the  jury 
would  not  have  been  warranted  in  finding  other 
than  they  did.  As  to  all  other  issues  involved  in 
the  case,  the  verdict  of  the  jury  is  amply  aus- 
tained  by  the  record  before  us,  and  could  not 
properly  be  set  aside. 

Judgment  on  main  bill  (f  exeepiiofu  aj 

OroW'hiU  of  ezeeptioM  aiamiued. 
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OHISM,  CHURCHILL,  &  COMPANY 

e. 

FIRST  NATIONAL  BANK  of  New  York 

et  al.,  Appti, 

(. Tenn ) 

A  drawee  bank  whlefa  ]»ays  a  draft  re- 
lying^ on  a  for^r^d  indorsement  thereon 
of  the  name  of  a  tlctitlouB  person  to  whom  the 
payee  hidorsed  It  iDnooeotly  as  the  result  of  a 
fraud  practioed  npon  hjm  is  not  thereby  relieved 
from  liability  to  the  payee. 

(May  28,  ISM,) 

APPEAL  by  defendants  from  a  decree  of  the 
Chancery  Court   for   Shelby  County  in 
favor  of  plaintifiEs  in  an  action  brouj^ht  to  re- 
<»ver  the  amount  of  a  draft  drawn  by  plain- 
tifFs  which  had  been  paid  to  a  wrong  payee. 
^jfinnsd. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Tnrley  4b  Wright,  for  appellants: 
The  English  rule  is  that  if  the  p^rty  issuing 
the  paper  Knew  at  the  time'  that  the  person  to 
whom  it  was  made  payable  or  to  whom  it  was 
indorsed  was  a  fictitious  person,  then  he  is  es- 
topped from  setting  up  that  fact  and  the  paper 
is  pisyable  to  the  b^rer  and  a  bona  fide  holder 
€an  recover  on  the  same.    But  if  the  party  is- 
•uing  the  paper  was  innocent  in  the  matter  and 

NOTB.— The  above  decision  follows  Armstronflr  v. 
Pomeroy  Nat.  Bank  (Ohio)  6  L.  B.  A.  62S,  and  Ship, 
man  v.  Bank  of  the  State  (N.  Y.)  12  L.  R.  A.  79t  and 
tliereby  Roes  far  to  setOe  the  law  In  this  country  In 
aooordanoe  therewith. 

^L.  R.  A. 


did  not  know  that  the  person  to  whom  it 
made  payable  or  to  whom  it  was  indorsed  was 
fictitious,  there  seems  a  conflict  as  to  whether 
indorsee  can  acquire  title  to  the  paper  as  against 
the  true  owner  (hereof. 

Some  of  the  American  states  have  followed 
this  doctrine,  but  the  weight  of  American  au- 
thorities seems  to  be  that  the  question  of  knowl* 
edge  on  the  part  of  the  person  issuing  the  paper 
cuts  no  figure;  that  whether  he  knew  or  dul 
not  know  that  the  party  to  whom  it  was  made 
payable  was  fictitious  he  is  equally  estopped 
from  denying  that  fact,  and  the  paper  is  to  be 
treated  as  payable  to  bearer  without  regud  to 
the  knowledge  or  innocence  of  the  party  iasu- 
iog  it. 

1  Dan.  Neg.  Inst  8d  ed.  §  186.  note  3,  p.  141. 
§g  188, 189. 140,  and  notes;  Biodgett  v.  Jaekmm, 
40  N.  U.  21:  T^ne  v.  Krefde,  22  Iowa,  809;  Kohn 
V.  WatHM,  28  Kan.  691,  40  Am.  Rep.  886;  m- 
Hot  V.  Abbot,  12  N.  H.  554,  87  Am.  Dec.  227; 
Hunt  V.  Aldrxch,  27  N.  H.  35;  PhtUip^  v.  Im 
Thurn,  18  C.  B.  N.  8.  694;  Cooper  v.  Meger, 
10  Bam.  &  C.  468;  8chvlt2  v.  Aitley.  2  Bing. 
N.  C.  558:  Pleis  v.  Johnson,  8  Hill,  115:  1 
Randolph,  Com.  Paper,  §^§  161-163. 

Messrs,  Semggu  4b  Henderson,  for  ap- 
pellees: 

Every  indorser  guarsbtees  the  preceding  in- 
dorsements. 

Harris  v.  Bradley,  7  Terg.  811;  Bice  t.  Bag- 
land,  10  Humph.  549,  58  Am.  Dec.  787. 

By  purchasing  the  draft  on  the  First  Na- 
tional Bank  of  New  York  through  its  corre- 
spondent here,  complainants  had  the  amount 
of  the  draft  appropriated  to  their  use  or  order 
in  the  New  York  bank.    A  contract  relation 
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Chism,  Chubchill,  a  Ck>.  t.  FtRST  National  Bank. 
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was  thi2s  created  between  the  First  National 
Bank  of  New  York  and  complainants  whereby 
the  bonk  should  pay  upon  order  of  com  plain- 
mots.  This  it  refuses  to  do  and  now  complain- 
ants sue  for  the  amount  remaining  in  its  pos- 
session to  their  credit. 

Oiawford  y.  Wui  Side  Bank,  100  N.  Y.  68, 
53  Am.  Rep.  152;  Com  Exeh.  Bank  y.  Noisau 
JSank,  01  N.  Y.  80, 48  Am.  Bep.  655:  Bank  of 
Jirituih  North  America  y.  MerehanU^  Nat, 
Blink,  91  N.  Y.  106;  First  Nat.  Bank  7.  Whit- 
man, U4  U.  8.  847.  24  L.  ed.  281. 

By  especially  indorsing  the  draft  to  H.  C. 
Hamilton,  the  complainants  attempted  to  draw 
a  check  upon  the  New  York  bank,  payable  to 
the  order  of  this  special  indorsee.  By  this 
check  the  effort  was  to  appropriate  to  H.  C. 
Uamilton  of  their  funds  in  the  hands  of  the 
New  York  bank  the  amount  that  the  draft 
<»i1lerl  for.  But  there  was  no  payee  to  whom 
the  check  could  be  paid.  Although  the  com- 
plainants did  not  know  that  they  had  been  de- 
ceiyed  by  Weems  there  was  no  such  person  as 
H.  C.  Uamilton.  so  the  draft  or  the  check  was 
inedectiye  because  there  was  no  payee  and  it 
was  impossible  to  haye  any  money  of  com- 
plainants in  the  hands  of,  the  First  National 
bank  appropriated  to  anybody. 

2  Dan.  Nee.  Inst,  g  1571,  and  notes  under  4; 
Melntoeh  y.  LytU,  26  Minn.  886,  87  Am.  Rep. 
410:  MerehanU*  Nat,  Bankv.SfaU  Nat.  Bank, 
77  U.  8.  10  Wall.  647. 19  L.  ed.  1019. 

The  amount  of  money  originally  held  by  the 
New  York  bank  has  neyer  been  paid  out  ac- 
cording to  the  order  of  complainants,  there- 
fore it  still  remains  to  their  credit  and  should 
lie  returned  to  them  on  their  demand  or  order. 

United  Stfltes  y.  Turner,  32  U.  8.  7  Pet.  185, 
8  L.  ed.  6M;  2  Russell.  Crimes,  bk.  4,  chap. 
32,  §1,  2d  ed.  827-888.  and  cases  there  cited: 
Id.  470-474:  2  East,  P.  C.  chap.  19.  §^  88,  940; 
^  Am.  &  £ng.  Enc.  Law,  p.  469;  2  Dan.  Neg. 
Inst.  1845;  Byles,  Bills,  ^  884;  2  Parsons,  Notes 
^  Bills,  584;  Armetrong  y.  National  Bank, 
46  Ohio  St.  512,  6  L.  R.  A.  625. 

The  bank  did  not  pay  upon  order  of  H.  C. 
Hamilton;  it  paid  upon  the  order  of  E.  M. 
Weems,  or  rather  on  forged  order  of  Hamilton 
hy  Weems;  therefore  it  is  liable  to  complain- 
ants, for  it  could  only  pay  according  to  order. 

Jaekeon  y.  National  Bank^  92  Tenn.  154, 18 
L.  R.  A.  668:  PickU  y.  Mvee,  88  Tenn.  881,  7 
L.  R  A.  98;  EUU  y.  Ohio  L.  Ins.  d:  T,  Co  A  Ohio 
«t  667,  64  Am.  Dec.  610;  HaU  y.  Fuller,  6 
Barn.  &  C.  750;  Johnson  y.  Windle,  8  Bing.  N. 
<J.  225;  Robarts  y.  Tucker,  16  Q.  B.  560. 

The  complainants  are  not  estopped  from 
•uing  the  New  York  bank,  as  one  of  the  es- 
sential elements  of  estoppel,  tie.,  damaire  to 
defendant,  is  lacking,  as  it  has  recourse  against 
the  mercantile  bank. 

Com  Bxch.  Bank  y.  Nassau  Bank,  91  N. 
Y.  80,  48  Am.  Rep.  655;  Shipman  y.  Bank  of 
Vie  State,  126  N.  Y.  818,  12  L.  R.  A.  791; 
Armstrong  y.  National  3tnk,  svpra. 

Authority  to  receive  check  does  not  embrace 
authority  to  collect  it. 

Pickle  y.  M%tse  and  Jackson  y.  National 
Bank,  supra;  Moore  y.  Metropolitan  Nat.  Ha.ik, 
«5  N.  Y.  41.  14  Am.  Rep.  178;  McNeil  y. 
Tenth  Nat.  Bank,  46  N.  Y.  829,  7  Am.  Rep. 
841;  Dodge  y.  National  Exch.  Bank,  80  Ohio 
fit.  1;  1  Dan.  Neg.  Inst,  g  665;  Crawford  y. 
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The  bank  should  haye  inquired  into  the  gen- 
uineness of  the  indorsement  of  the  payee. 

Fickle  y.  Muse,  and  Armstrong  y.  National 
Bank,  supra;  First  Nat.  Bank  y.  Whitman^ 
94  U.  8.  848,  24  L.  ed.  229;  Morgan  y.  Bank 
of  Nets  York,  11  N.  Y.  404;  Dodge  y.  National 
Escch.  Bank,  and  Robarts  y.  Tucker,  supra; 
Morse,  Banks  &  Banking,  $  474;  2  Dan.  Neg. 
Inst.  §§  1618.  1068;  Seventh  Nat.  Bank  y. 
Cook,  78  Pa.  488,  18  Am.  Rep.  751;  Jackson  y. 
National  Bank,  92  Tenn.  154, 18  L.  R.  A.  663. 

A  check  drawn  in  fayor  of  a  particular  payea 
or  order  is  payable  only  to  the  actual  payee  or 
upon  his  genuine  indorsement,  and  if  the  bank 
mistake  the  identity  of  the  payee  or  pay  upon 
a  forged  indorsement  it  is  not  a  payment  in 
pursuance  of  its  authority  and  it  will  be  re- 
sponsible. 

Morgan  y.  Bank  of  New  TorkAi  N.  Y.  404; 
2  Dan.  Ne?.  Inst,  ^g  1618,  1668;  Robarts  y. 
Tucker,  16  Q.  B.  560;  Dodge  y.  National  Exch. 
Bank,  supra. 

A  bank  is  liable  to  a  depositor  for  the  amount 
of  a  check  made  by  the  latter  payable  to  a  cer- 
tain firm  and  intended  for  it,  where  the  in- 
dorsement of  tb^  name  of  sudi  firm  upon  the 
check  was  forged. 

National  Bd.  of  Marine  Vnderroriters  t. 
National  Bank  of  the  Republic,  9  Misc.  862; 
Indiana  Nat.  Bank  v.  First  Nat.  Bank.  9  Ind. 
App.  185;  Third  Nat.  Banki.  Merchant^  Nat. 
Bank,  76  Hun,  475. 

A  bank  must  ascertain  that  the  party  pre- 
senting the  check  is  the  one  entitled  to  receiye 
payment  under  penalty  of  refunding  to  the 
party  entitled  or  the  drawer. 

Thomson  v.  Bank  €f  British  North  America, 
82  N.  Y.  1;  Sevent/i  Nat.  Bank  y.  Cook,  78  Pa. 
488,  18  Am.  Rep.  751;  Millard  y.  National 
Bank  of  the  Republic,  8  MacArtb.  54;  Hall  y. 
FuUer,  5  Bam.  &  0.  750;  Johnson  y.  Windel, 
8  Bing.  N.  G.  225;  Robarts  v.  Tucker.  16  Q.  B. 
660;  Ellis  y.  Ohio  L.  Ins.  d  T.  Co.  i^  Ohio  8t. 
665,  64  Am.  Dec.  610. 

There  was  no  priyity  l)etween  Hamilton  and 
the  bank,  and  the  right  of  action  is  in  the 
drawer  of  the  check. 

Orates  y.  American  Exch.  Bank,  17  N.  Y. 
207;  Talbot  y.  Bank  of  Rochester,  1  Hill,  295. 

If  a  check  has  never  passed  into  the  hands 
of  the  payee,  and  the  bank  makes  a  payment 
on  a  forged  indorsement,  its  liability  is  to  the 
drawer 

Pickie  y.  Muse,  88  Tenn.  881,  7  L.  R.  A.  98; 
BoUes,  Banks  &  Depositors,  $§  48,  subs,  {a), 
206,  289;  AtlarOa  Nat.  Bank  y.  Burke,  81  Oa. 
597, 2  L.  R  A.  96;  Morgan  y.  Bank ^  the  State, 
11  N.  Y.  404;  Graves  Y.  American  Bxch.  Bank^ 
17  N.  Y.  208;  Talbot  y.  Bank  of  Rochester, 
supra;  Canal  Bank  y.  Bank  of  Albany,  1  Hill, 
287;  Welsfi  y.' German  American  Bank,  78  N. 
Y.  424,  29  Am.  Rep.  175;  Coagill  y.  American 
Exch.  Bank,  1  N.  Y.' Il3. -fl  Am.  Dec.  810; 
2  Dan.  Neg.  Inst.  $fg  1869, 1618,  and  note  5, 
§  1668*  foot;  Randolph,  Com.  Paper,  §  1468. 
note  9,  g  1469;  Jackson  y.  National  Bank,  92 
Tenn.  154,  18  L.  R  A.  668;  Robarts  y.  Tucker, 
supra;  First  Nat.  Bank  y.  Whitman,  94  U.  8. 
846,  24  L.  ed.  281;  First  Nat.  Batik  v.  Tappan, 
6  Kan.  456,  7  Am.  Rep.  568;  Manufacturer^ 
Nat.  Bank  y.  Barnes  65  111.  69,  16  Am.  Rep. 


780 


TEMNSaSEE  SUFBBMB  CoURT. 


576;  State  Bank  v.  Feanno,  16  Pick.  534,  28 
Am.  Dec.  365;  2  Parsons,  Notes  &  Bills,  504. 

The  maker's  inteotioD  is  the'CODirollitig  c()n- 
■ideration  which  determines  the  character  of 
such  paper.  It  cannot  be  treated  as  payable 
to  bearer  uniess  the  maker  knows  the  ptiyee  to 
be  fictitious  and  actually  intends  to  make  the 
paper  payable  to  a  fictitious  person. 

Irving  I/at.  Batik  v.  AUep,  79  N.  T.  586; 
TumbuU  V.  Bowyer.AQ'^.Y.  456. 100  Am.  Dec. 
528;  Vagliano  Bros.  ▼.  Bank  of  England,  L.  R. 
22  Q.  B.  Div.  103;  Armstrong  y.  National 
Bank,  46  Ohio  St.  512.  6  L.  R.  A  625;  Minet 
T.  Q^bion,  8  T.  R  481. 

BearcU  J.,  deliyered  the  opinion  of  the 
court: 

The  complainants  are  cotton  factors  in  the 
city  of  Memphis.  On  the  Idth  day  of  July, 
1894,  thev  purchased  from  the  First  National 
Bank  of  Memphis  a  draft  for  $8,000,  payable 
to  their  order,  and  drawn  on  the  defendant, 
the  First  National  Bank  of  New  York. 
After  getting  this  draft,  they  indorsed  it, 
**  Pay  to  H.  0.  Hamilton  or  order, "  and  then 
placed  it  in  the  hands  of  one  Weems,  to  be 
deliyered  to  the  indorsee,  Hamilton.  The 
drawing,  indorsement,  and  dcliyery  of  this 
draft  were  the  result  of  a  fraudulent  scheme 
which  Weems  practiced  upon  complainants. 
They  were  induced  by  him  (at  that  time  a 
man  of  fine  reputation  in  the  community)  to 
think  Hamilton  was  a  real  person,  who  had ' 
consigned  to  him  as  warehouseman,  for  stor- 
age and  sale,  a  large  lot  of  cotton,  and  this 
draft  represented  uie  adyance  which  com- 
plainants agreed  to  make  to  the  supposed  con- 
signor upon  this  cotton,  upon  an  understand- 
ing that  they  were  to  sell  same  and  earn  the 
commissions  accurinir  therefrom.  It  turned 
out,  howeyer,  that  fiamilton  was  nonexist- 
ent, and  that  Weems  had  no  such  cotton  under 
his  charge.  But  the  record  discloses  that 
complainants  neither  knew  nor  had  occasion 
to  susp^iBir  such  to  be  t})e  facts,  bat,  beliey- 
ing  that  Hamilton  was  a  real  personage,  and 
with  the  yiew  of  carrying  out  this  agreement 
with  Weems,  they  purchased  this  draft,  and 
turned  it  oyer  to  him,  indorsed  as  is  stated 
aboye,  for  delivery  to  their  indorsee.  Im- 
mediately after  its  receipt,  Weenxs  indorsed 
it  to  himself  or  order,  using  for  this  purpose 
the  name  of  Hamilton,  and  then  carried  it  to 
the  Mercantile  Bank  of  Memphis,  and  that 
bank,  without  any  suspicion  of  the  bad  faith 
of  the  transaction,  or  of  the  right  of  Weems 
to  transfer  title,  upon  his  Indorsement,  paid 
him  full  yalue  for  it,  and  then  forwarded  it 
to  its  correspondent  in  New  York,  by  whom 
in  due  time  it  was  presented  to  the  drawee, 
who,  equally  ignorant  of  the  want  of  title  in 
Weems,  and  in  perfect  good  faith,  paid  it. 
Discoyering  within  a  few  days  the  fraud 
practiced  upon  them,  and  at  the  same  time 
that  the  draft  had  already  been  paid,  this 
bill  was  filed  by  complainants,  the  payee, 
against  the  drawee,  the  First  National  Bank 
of  New  York,  and  the  Mercantile  Bank  of 
Memphis ;  against  the  first  upon  an  assumpsit 
implied  from  the  wrongful  appropriation  of 
the  draft  and  a  refusal  to  account  for  its  pro- 
ceeds, and  against  the  latter  as  a  garnishee 
holding  funds  of  the  former  subject  to  attach- 
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ment.  Two  defenses  are  made :  Fir^i,  thas 
complainants  were  guilty  of  such  rnirUsminMi 
in  their  dealings  with  W^ms  ay  to-e»tup  ihea^ 
from  setting  up  the  present  claim ;  second, 
that  the  indorsement  br  Chism,  Churchill. 
«&  Co.  of  this  draft  to  a  fictitious  indorsee  waa 
in  law  an  indorsement  to  bearer,  and  the  re- 
sult was  that  its  payment  through  the  usual 
channels  of  trade,  without  notice  of  the  al- 
leged defect,  discharged  the  drawee. 

As  to  the  first  of  these  grounds,  it  ts  snffi> 
cient  to  say  that  the  reconi  fails  to  show  any 
recklessness  or  carelessness  upon  the  part  of 
complainants  in  this  transaction  to  preyent » 
recovery,  if  for  any  sound  reason  this  suit  ia 
maintainable.    It  is  the  second  ground,  how- 
eyer, upon  which  the  defendants  rest  largelr 
their  defense  to  this  claim.     What  la  the  ef- 
fect of  indorsing  a  bill  to  a  fictitious  person, 
the  indorser  not  knowing  that  the  indorsee 
was  fictitious,  but,  on  the  other  hand,  belier- 
ing  him  to  be  a  real  person,  is  a  question  of 
first  impression  in  this  state.    There  is  no 
doubt  it  is  true,  as  a  general  proposition, 
that  the  holder  of  commercial  papers,  pay- 
able to  order,  must  trace  his  title  through  a 
genuine  indorsement,  including  that  of  tbo 
payee.     2  Randolph,  Com.  Paper,  §  968;  1 
Dan.  Neg.  Inst.  ^  781 ;  1  Edwards,  Billa  Jt 
Notes,  g  519 ;  Mead  y.  Young,  4  T.  R.  88-W. 
And  It  is  equally  true  that  where  a  banker 
pays  a  draft  or  check  drawn  upon  him,  he, 
at  his  peril,  pays  it  to  anyone  but  the  payee, 
or  to  one  who  is  able  to  trace  his  title  back 
to  the  payee  through  genuine  indorsemraita. 
The  mere  possession  of  tbe  check  or  bill 
under  apparent  title  does  not  necessarily  im- 
ply the  right  to  demand  or  receive  payment, 
and  when  it  is  paid  to  such  holder  the  drawer 
has  put  upon  him  the  risk  of  seeing  that  the 
apparent  is  the  real  title  to  the  paper ;  for  the 
banker  holds  the  funds  of  his  depositor  under 
an  obligation  to  pay  them  to  him  or  to  hi» 
order,  and  if  he  pays  them  otherwise  ho  can- 
not treat  such  a  payment  as  a  disctaarge  of 
his  liability.    Shipmtm  y.  Bank  of  the  State, 
128  N.  Y.  818,  12  L.  R.  A.  791 ;  RobarU  y. 
Tucker,   16  Q.   B.   575;  Bodge  y.    JNational 
JSxeh,  Bank,  80  Ohio  St.  1.     It  is  otherwise 
as  to  his  payment  of  a  check  or  bill  pa3rable 
to  bearer.    In  such  a  case,  in  the  absence  of 
knowledge  that  the  party  presenting  the  paper 
is   wrongfully   in  possession  of  it,  he  can 
safely  pay,  because  in  so  doing  he  is  comply- 
ing wiUi  the  positiyd  demand  of  his  depoait- 
or.    Tiedeman,  Com.  Paper,  §  812.     And  it 
is  insisted  for  the  defense  that  this  was  the 
legal  effect  of  the  indorsement  by  Chism, 
Cburchni,  A  Co.  to  Hamilton,  the  fictitious 
indorser.    It  seems  from  a  note  to  Byles, 
Bills,  p.  58,  that  the  controversy  oyer  the 
effect  or  indorsement  of  bills  to  fictitious  per- 
sons grew  out  of  the  bankruptcy  of  Linsay  « 
Co.  and  Qibson  A  Co. ,  who  negotiated  bills 
with    fictitious   names   upon    them  to-  tbe 
amount  of  nearly  a  million  sterling  a  jear. 
A  great  many  cases  grew  out  of  these  indorse- 
ments in  the  various  courts  of  Rngland,  one 
of  which  [Minet  v.  Oihton,  8  T.  R.  481)  waa 
carried  to  the  House  of  Lordsf  Oibeon  v.  Minei], 
1  H.Bl.  569.  Mr.  Chitty.  in  his  work  on  Bilfa 
(p.  178) ,  says :    "  The  result  of  the  discussion 
seems  to  be  that  a  bill  payable  to  a  fictitious 
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person  or  bis  order  Is,  to  effect,  a  bill  pay- 
able to  bearer,  and  may  be  declared  on  as 
«ach  in  favor  of  a  bona  fide  holder  ignorant 
•of  the  fact  against  all  the  parties  knowing 
that  the  payee  was  a  fictitious  person. "  In 
other  words,  whether  such  a  bill  was  collect- 
ible by  Uie  holder,  as  if  payable  to  bearer, 
^epenaed  upon  the  fact  that  the  party  against 
whom  it  was  soueht  to  be  enforced,  at  the 
time  he  assamed  liability  upon  it,  knew  that 
the  payee  was  fictitious.  Where  he  possessed 
such  knowledge  he  was  estopped  from  saying 
to  a  bona  fide  holder  that  he  was  not  bound ; 
otherwise  he  would  be  a  party  to  the  circula- 
-tion  of  commercial  paper,  apparently  good, 
Tet  with  an  inherent  yice  which  rendered  it 
worthless,  at  least  as  to  him,  though  it  fell 
into  the  hands  of  an  innocent  purchaser. 
Subsequently  the  bill  of  exchange  act  of  1882 
-was  passed,  the  effect  of  which  was  in  fact 
that  a  bill  might  be  treated  as  payable  to 
"bearer  when  the  party  named  as  payee  was  a 
real  person,  but  hM  not  and  was  not  intended 
by  the  drawer  to  have  any  right  arising  out 
of  it.  Bank  of  England  y.  Vagliano  [1891] 
A.  0.  107.  In  this  country,  among  the  text- 
writers,  Mr.  Daniel  states  tiie  rule  as  general, 
4uid  says  that,  **  in  the  case  of  a  note  payable 
to  a  fictitious  person  it  appears  to  be  well 
•settled  that  any  bona  fide  holder  may  recover 
on  it  against  the  maker  as  upon  a  note  pay- 
able to  bearer.  It  will  be  no  defense  against 
•such  bona  fide  holder  for  the  maker  to  set  up 
that  he  did  not  know  the  payee  to  be  ficti- 
tious. "  Mr.  Daniel  rests  the  rule  upon  the 
;ground  of  estoppel,  but  Mr.  Randolph,  in 
Ills  work  on  Commercial  Paper  ^yol.  1,  §  164, 
note  4) ,  suggests  that  the  cases  cited  by  him  to 
support  his  text  "apply  this  rule  only  where 
the  maker  has  by  his  words  or  conduct  raised 
4uiy  estoppel  against  himself,"  and  this  latter 
Author  fails  in  his  text,  as  we  understand  it, 
to  giye  the  sanction  of  his  approyal  to  the 
cule  as  announced  by^  Mr.  Daniel. 

The  questions  presented  in  this  case  haye 
4irisen  and  been  aiscussed  in  but  few  of  the 
American  courts,  and  the  conclusions  reached 
by  them  haye  been  variant.  Blodgett  y.  Jack- 
-mm,  40  N.  H.  21,  relied  upon  by  the  defend- 
;ants  in  this  case,  we  think  is  not  authority 
for  the  rule  contended  for  by  them.  There  a 
note  payable  to  a  firm  of  Whitney,  Bhaw, 
Lent,  &  Howes  was  in  the  possession  of  Lent, 
4ind  was  sold  and  transferred  by  him  for  yalue 
to  the  plaintiff  in  the  action.  The  defend- 
ant, the  maker  of  the  note,  denied  the  gen- 
uineness of  the  indorsement.  To  the  issue 
made  by  this  denial  the  court  said :  **  The 
bare  possession  of  this  note  by  this  person 
was  competent  eyidence  to  be  submitted  to 
the  Jury,  that  he  (the  party  transferring)  was 
the  Lent  named  in  the  note,  and  of  course  a 
member  of  the  firm,  and  authorized  to  in- 
•dorse  it  in  the  manner  he  did. "  **  Here  was 
a  note  which  the  eyidence  tends  to  show  was 
genuine,  payable  to  Whitney,  8haw,  Lent, 
4&  Howes;  a  thinff  of  yalue,  and  likely  to 
be  in  the  possession  of  the  owner.  Such 
possession,  therefore,  raised  a  presumption 
of  ownership."  Kohn  y.  Watkim,  26  Kan. 
•691,  40  Am.  Rep.  836,  does  raise  the  pre- 
cise question  here  presented,  and  is  a  di- 
rect authority  for  the  contention  of  defend- 
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ants.    In  that  case  it  was  held  that  the  drawer 
of  a  bill,  who  makes  it  payable  to  a  fictitious 

Serson,  and  transmits  it  to  a  third  person  for 
eliyery  to  the  payee,  is  bound  to  a  bona 
fide  purchaser  from  that  third  party  who  in- 
dorses it  with  the  name  of  the  payee,  though 
the  drawer,  when  he  issued  the  bill,  belieyed 
that  the  payee  was  a  real  person,  and  in- 
tended it  to  be  deliyered  to  him  only  upon 
the  receipt  of  a  yaluable  consideration  from 
him.  The  court  rested  its  opinion  on  the 
text  of  Mr.  Daniel,  which  has  already  been 
adverted  to,  and  certain  cases  which  were 
regarded  as  authorities,  to  sustain  the  rule 
adopted.  Lane  y.  Krtkle^  22  Iowa,  899,  one 
of  these  cases,  while  it  contains  a  dictum 
which  is  in  harmony  with  the  conclusions 
reached  by  the  court  citing  it,  was  con- 
fessedly not  an  authority  on  the  real  point 
in  controyersy,  as  in  that  case  the  note  sued 
on  was  payable  to  bearer.  Another  of  these 
cases  is  fihiUipt  y.  Itn  Thum,  18  C.  B.  N. 
S.  694.  There  the  signature  of  the  drawer, 
as  well  as  the  indorsement,  was  a  forgery, 
but  the  acceptor  was  held  liable  upon  the 
ground  that  he  bad  misled  the  holder.    The 

f  round  of  the  decision,  as  stated  by  Keating, 
.,  in  the  final  disposition  of  this  case  re- 
ported in  L.  R.  1  C.  P.  463-472,  was  that, 
**upon  the  facts  stated  in  this  special  case, 
it  was  not  competent  for  the  defendant  to 
deny  the  genuineness  of  this  bill.  He  knew 
that  the  plaintiffs  were  willing  to  advance 
money  upon  the  bill  only  upon  bis  youchiog 
by  his  acceptance  of  it  the  ajithenticity  <» 
the  drawinff."  Fm'bei  y.  Btpif,  21  Ohio  St. 
474,  was  also  relied  upon  in  Kohn  y.  Wai* 
kins,  supra.  In  that  case  E.  A  Co.  issued  a 
bill  on  New  York  to  the  order  of  G.  H.  A 
Go.,  its  purehasers,  who  indorsed  it  to  one 
Gharles  Clark,  whose  real  name,  howeyer, 
was  Maro.  This  was  not  a  case  of  a  fictitious 
payee,  but  of  a  man  with  an  alias,  or  an  as- 
sumed name,  taking  title  in  this  assumed, 
rather  than  .his  real,  name.  So  the  court 
held  that  the  indorsement  and  deliyery  of  this 
bill  to  Clark  must  be  regarded  as  an  affirma- 
tion to  all  persons  not  otherwise  info>'med 
that  there  was  such  a  peison  as  Charles  Clark, 
and  that  Maro  was  that  person.  We  do  not 
think,  upon  thesie  facts,  that  this  case  can 
be  said  to  support  the  general  rule  to  which 
it  was  cited,  and  this  was  eyidently  the  yiew 
of  the  supreme  court  of  Ohio  in  a  case  to  be 
referred  to  at  length  hereafter.  Upon  the 
other  hand,  we  haye  at  least  two  well-con- 
sidered cases  which,  in  effect,  adopt  the 
Eoflish  rule,  to  wit.  that  only  such  paper 
as  is  isseed  to  a  fictitious  payee  or  indorsee 
by  the  party  sought  to  be  bound,  with  full 
knowleoge  of  the  fact,  shall  be  treated  aa 
payable  to  bearer.  In  one  of  these  cases, — 
that  of  Armstrong  y.  National  Bank^  46  Ohio 
St.  612,  6  L.  R.  A.  625,— after  a  careful  re- 
yiew  oif  the  authorities,  it  is  said :  ^  If  the 
drawer  of  a  check,  actins  in  good  faith, 
makes  it  payable  to  a  certain  person  or  order, 
supposing  there  is  such  person,  when  in  fact 
there  is  none,  no  good  reason  can  be  perceiyed 
why  the  banker  should  be  excused  if  he  paj 
the  check  to  a  fraudulent  holder  upon  any 
less  precautions  than  if  it  had  been  made 
payable  to  a  real  person ;  in  other  worda^ 
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why  he  should  not  be  required  to  use  the 
same  precautions'  io  Uie  one  case  as  in  the 
other,  that  is,  determine  wheUier  the  indorse- 
ment is  a  genuine  one  or  not  The  fact  that 
the  payee  is  a  nonezistln^  person  does  not 
increase  the  liability  of  the  bank  to  be  de- 
ceived by  the  indorsement. "  The  case  of 
Shipman  ▼.  Bank  of  the  8taU,  126  N.  T.  818, 
12  L.  R.  A.  791,  involTed  over  $200,000,  was 
argued  by  counsel  of  research  and  ability, 
and  was  determind  by  a  court  of  deserved 
reputation.     In  that  case  it  appeared  that  the 

SlaintifFs  were  depositors  in  the  defendant 
Eink.  They  drew  checks  for  large  sums  to 
fictitious  payees,  supposing  them  to  be  real 
persons.  These  checks  were'given  to  a  trusted 
employee,  to  be  turned  over  to  the  respective 
>avees.  Instead,  however,  this  employee 
ndorsed  the  names  of  the  payees  upon  them, 
and  had  them  presented  to  the  drawee,  when 
they  were  paid  without  inquiry  or  suspi- 
cion of  the  genuineness  of  the  indorsements. 
Suits  havinff  been  instituted  by  the  drawer 
to  recover  the  sums  so  paid  out,  it  was  re- 
sisted upon  the  ground  that  these  checks  were 
in  law  pavable  to  bearer.  The  court,  how- 
ever, speaking  through  O'Brien,  J.,  savs: 
''The  maker's  intention  is  the  controlIiDg 
consideration  which  determines  the  character 
of  such  paper.  It  cannot  be  treated  as  par- 
able to  bearer  unless  the  maker  knows  the 
payee  to  be  fictitious  and  actual lyi  intends  to 
make  the  paper  payable  to  a  fictitious  per- 
son. "  We  think  the  rule  thus  limited  is  rea- 
sonable, while  to  eliminate  the  element  of 
knowledge  or  intent  would  leave  it  harsh 
and  unreasonable.  In  addition,  with  this 
limitation,  the  law  of  negotiable  paper,  so 
far  as  it  involves  the  question  of  forffery,  is 
consistent ;  for  it  is  universally  conceoed  that 
the  payment  of  a  check  or  a  bill  drawn  to 
the  order  of  a  real  person  upon  a  forged  in- 
dorsement of  ^be  payee's  name  will  not  pro- 
tect. In  such  a  case  the  banker  is  still  lia- 
ble to  the  owner  for  the  funds  in  hand  as 
though  no  payment  had  been  made.  8  Ran- 
dolph, Com.  Paper,  g  1789.  And  this  would 
be  so  even  if  the  forger  should  personate  an 
intended  payee  of  the  same  name.  Cam.  v. 
JfMer.  114  Mass.  811,  19  Am.  Rep.  858. 
Then,  in  a  case  where  the  drawer  has  been 
ffuilty  of  no  wrong,  but  innocently  issues  or 
indorses  his  check  or  bill  to  a  fictitious  per- 
son, believing  him  to  be  real,  and  a  third 
party  without  authority  writes  the  name  of 
(his  fictitious  payee  or  indorsee  upon  it,  and 
by  this  fraud  succeeds  in  collecting  it,  why 
should  the  drawee,  by  payment  of  such  in- 
dorsement, discharge  himself  from  liability 
to  the  drawer?  The  writing  of  the  name  of 
the  nonezisting  payee  under  such  conditions 
is  forgery  at  common  law  (4  Bl.  Com.  p. 
247 :  2  Whart.  Crim.  L.  g  658)  and  under 
Hill.  A  y.  Code,  g  6492.  In  the  present 
case,  without  fault  on  the  part  of  the  com- 

ftlainants,  the  drawee  has  paid  upon  a  forged 
ndorsement,  to  a  party  not  entitled  to  col- 
lect it,  a  bill  of  which  Cbism,  Churchill.  & 
Co.  were  owners,  and  which  no  one  had  a 
right  to  collect  save  upon  their  order,  and 
now  has  it,  and  declines  to  account  for  its 
value.  Under  these  circumstances,  we  think 
the  chancellor   was   right    iu   holding   the 
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drawee  liable,  and  toe  thertfore  ajftrm  hU  db- 
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1«  The  dfttjr  of  dlsclosiii^  to 
hidden  delfoeta  and  secret  ooodtcions  that 
ooatrihuteto  make  tbe  property  unsafe  la  not 
imposed  upon  a  landlord  wbo  la  ignorant  of 
without  fault  or  negligenoe  on  his 

8.  Firooseapoaneo^ 
» Imadlord  for  the  safety  of  a  tenant  or  for 
anyone  on  the  premises  by  the  latter*s  invitatloo 
or  permission,  unless  this  is  required  hj  atatate  or 
ordinanoe. 

8*  An  ardlnanoe  VBqwdring  Are  oocapea 
on  bnlldihga  of  speelfled  kfndsvwuen  it  la 

a  subsection  of  a  general  ordinanoe  oovering  the 
whole  subject  of  erection  of  buildings  within  the 
olty,  repeals  by  necessary  implioatlon  ao  eariter 
ordinanoe  which  made  a  different  list  of  the 
buildings  to  be  provided  with  lire  escapes  and 
plaoed  the  control  of  the  matter  Id  tbe  haoda  of 
a  different  offioer. 

4*  Failoreofthe  owner  of  »biiildlB|rte 
comply  with  the  cnrdinanee  mm  to  Are 
oecapoa,  even  if  not  of  itself  tbe  ground  of  an 
action  by  a  person  injured  thereby,  ia  at  least  a 
matter  to  be  oonsldered  In  oonneotion  with  other 
facts  and  clroumstanoes  on  the  question  of  nogw 
ligenoe. 

anoe  18, 1S08J 

ERROR  to  tbe  Circuit  Court  for  Shelby 
County  to  review  a  Judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  personal  inluries  alleged  to  have  been 
sustained  by  plaintiff  In  consequence  of  the 
absence  of  fire  escapes  while  atlemptinr  Io 
escape  from  defendtant's  burning  building. 
Iie9er$$d. 

The  facts  are  stated  in  the  opinion. 

Meun,  Torley  4h  Wrifl^ht,  for  plaintiffli 
in  error: 

The  landlord  does  not  warrant  premises  to 
be  fit  or  convenient  for  the  purposes  for  which 
they  are  released,  or  that  they  are  in  good  ooo- 
dition  or  safe.  If  there  is  a  hidden  defect 
which  may  be  dangerous,  and  of  which  he 
knows,  then  he  is  liable  for  injuries  resulting 
therefrom  to  the  tenant,  but  upon  the  ground 
of  fault  and  deceit.  But  where  the  tenant 
knows  or  has  had  equal  opportunity  of  know- 
ing the  situation  with  the  landlord,  no  matter 
how  dangerous  the  premises  may  be  there  can 
be  no  recovery  in  the  event  the  tenant  is  in- 
jured. 

J^le  V.  Uni(m  R  R.  Co,  147  U.  8.  418,  87 
L.  ed.  223;  Taylor,  Land.  &  T.  g  882;  Bow  v. 
Hunking,  185  Mass.  880,  44  Am.  Rep.  471. 

Nora.— For  liability  on  aooount  of  the  want  of 
fire  escapee  on  a  building,  see  noU  to  Rose  v.  King 
(Ohio)15L.H.  A.  IflO. 

For  such  liability  as  to  tenant  of  part  of  prem- 
lEcs.  see  also  noU  lo  Jones  v.  Uiilsaps  (Miss.)  28  L 
B.  A.  167. 
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No  action  lies  by  a  tenant  against  a  landlord 
on  account  of  the  condition  of  the  premiMS 
hired,  in  the  abaeDoe  of  an  express  warranty 
or  of  actiye  deceit. 

Eeata  t.  Earl  Cfadogan,  10  C.  B.  691;  Bob- 
bins y.  JoM9,  16  C.  R  N.  8.  240;  Howard  y. 
Bmerwn,  110  Mass.  820,  14  Am.  Rep.  008; 
Bight  y.  Bacon,  126  Mass.  10,  80  Am.  Rep. 
689;  Ward  y.  Bobbi,  L.  R  8  Q.  B.  Diy.  160; 
Wood,  Nuisances,  968-965,  notes  and  author- 
ities cited. 

Where  there  is  a  common-law  and  statutory 
duty  imposed  upon  one  party  with  reference  to 
another,  and  there  is  an  alleged  breach  of  duty 
on  the  part  of  the  person,  the  yiolation  of  the 
city  ordinance  bearing  upon  the  question  may 
be  read  as  eyidence  tending  to  show  such 
breach,  but  no  case  can  be  found  where  no 
such  duty  exists  either  at  common  law  or  by 
atatute  where  the  oblieation  may  be  created  in 
the  first  instance  by  the  ordinance. 

Moore  y.  Qadiden,  93  N.  T.  12;  Philadelphia 
^B.  B.  Co,r.  Brwin,  89  Pa.  71,  88  Am.  Rep. 
726;  Beeney  y.  dpragve,  11  R  1.  466. 

Meagre,  Mor^fan  4b  McFarland  also  for 
plaintiffs  in  error. 

Mesere,  Jaaiea  M.  Oreer  and  C  D.  M. 
Greer  for  defendant  in  error. 

BeardvJ.. delivered  the  opinion  of  the  court: 
The  plaintiffs  in  error  were  the  owners  of  a 
four-story  building  in  Memphis,  which  was 
burned  in  Noyember,  1898.  At  that  time  the 
Young  Men's  Christian  Association  occupied 
the  second  and  third  floors,  under  a  contract  of 
subtenancy.  The  defendant  in  error  was  a 
member  of  the  association,  and,  when  the  fire 
occurred,  was  on  the  second  floor.  In  attempt- 
ing to  escape,  he  leaped  to  the  ground,  and  was 
seriously  injured.  This  suit  was  instituted  by 
him  against  tJM -owners  of  the  property  to  re- 
coyer  damages  for  thisiin  jury.  The  gravamen 
of  his  declaration  is  tiiat  the  building  was  neg- 
ligently constructed,  in  that,  contrary  to  law 
and  the  ordinances  of  the  city,  it  was  not  pro- 
yided  with  Are  escapes,  and  ith^t  this  neglect 
was  the  proximate  cause  of  his  injury.  Upon 
issues  properly  made,  there  was  ia  verdict  and 
ludgment  for  the  plaintiff  below.  The  case  is 
before  us  upon  assignments  of  error  to  the 
charge  of  the  trial  judge.  Two  of  these  will 
be  noticed: 

1.  In  his  instructions  to  the  jury,  he  said: 
"Under  the  common  law,  when  a  landlord 
leased  or  rented  a  house  to  a  tenant  he  was 
bound  to  deal  fairly  with  such  tenant.  He 
was  required  to  disclose  to  the  tenant  any  hid- 
den defects  in  the  construction  of  the  building, 
or  any  secret  conditions  or  surroundings  that 
contributed  to  render  the  building  unsiife  to 
life,  limb,  health,  or  property,  so  that  if  the 
landlord  fails  to  make  such  disclosures  as 
would  apprise  the  tensnt  of  the  condition  of 
the  premises  before  he  became  bis  tenant,  and 
the  failure  to  make  such  disclosures  caused  the 
tenant,  or  some  one  there  on  his  invitation,  to 
be  injured  or  suffer  loss,  then  such  act  of  the 
Isndlord  was  held  to  be  fraudulent,  and  made 
him  liable  for  whatever  injury  resulted."  It 
will  be  seen  that  in  this  paragraph  the  circuit 
judge,  in  effect,  tells  the  jury  that  the  common 
law  placed  on  the  landlord  the  duty  of  dis- 
closure to  the  tenant  of  hidden  defects  and  se- 
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cret  conditions  that  contribue  to  make  the  de- 
mised property  unsafe,  and  made  him  liable 
for  any  injuries  resulting  therefrom,  not  only 
to  his  tenant,  but  to  anyone  on  the  premises 
by  the  invitation  of  his  tenant,  though  the  land- 
lord was  ignorant  of  these  defects  and  condi- 
tions, without  fault  and  negligence  on  his  part. 
The  common  law  imposes  no  such  responsibil- 
ity on  the  landlord.  It  does  not  make  him  an 
insurer  to  the  tenant.  On  the  contrary,  in  the 
ordinary  contract  of  letting,  it  does  not  imply 
any  warranty  on  the  part  of  the  landlord  that 
the  leased  premises  are  in  a  safe  and  habitable 
condition,  since  the  tenant  ordinarily  haa  it  ii» 
his  power  to  inspect  the  premises  and  so  ac- 
cepts them  at  his  own  risk.  Buswell,  Pers. 
Inj. § 82.  InBdwardey.  NewTorkdB.  B,  Co, 
98  N.  Y.  246, 60  Am.  Rep.  669,  it  is  said:  *'It 
is  a  uniyersal  rule,  to  which  no  exception  can 
be  found  in  any  case  now  regarded  as  author- 
ity, that  upon  the  demise  of  real  estate  there  is. 
no  implied  warranty  that  the  property  is  fit  for 
occupation,  or  suitable  for  the  use  or  purpose 
for  which  it  is  hired."  In  Jnffe  v.  Earteau,  6(( 
N.  T.  898,  16  Am.  Rep.  488,  it  Was  held  that 
"a  lessor  of  buildings,  in  the  absence  of  fraud, 
or  any  agreement  to  l^at  effect,  is  not  liable  to 
the  lessee  or  others  lawfully  upon  the  premises 
for  their  condition,  or  that  they  are  tenants bte, 
and  may  be  safely  and  conveniently  used  for  the 
purposes  for  which  they  are  ap^rentiv  in- 
tended." In  Franeie  y.  (JockreU,  L.  R  6  Q.  B. 
601,  Kelly,  0.  B.,  said  that  there  was  no  iropiierl 
warranty  by  the  lessor  that  the  demised  real 
estate  "shall  be  reasonably  flt,  or  fit  at  all,  for 
the  purpose  for  which  it  is  let."  And  in  Eeate^ 
y.  mirl  Cadogan,  10  C.  B.  691,  the  rule  is  sUted 
to  be  that  no  action  will  lie  by  a  tenant  against 
the  landlord  on  account  of  the  condition  of  the 
premises  leased,  in  the  absence  of  an  express 
warranty ,or  active  deceit.  In  Bou>e  v.  Bunking, 
186  Mass.  880,  44  Am.  Rep.  471,  the  court  said: 
"In  the  case  at  bar,  there  was  no  express  or  im- 
plied warranty,  and  no  actual  fraud  or  misrep- 
resentation. If  the  action  can  be  maintained,  it 
must  be  on  the  grouud  that  it  wai^  the  duty  of 
the  defendants  to  inform  the  tenant  of  the  de- 
fect in  the  sUircase;  this  duty,  if  it  exists, 
does  not  arise  from  the  contract  between  the 
parties,  but  from  the  relation  between  them„ 
and  is  imposed  by  law.  If  such  a  duty  ia  im- 
posed by  law,  it  would  seem  that  there  is  no  dis- 
tinction, as  a  ground  of  liability,  between  an  in- 
tentional and  an  unintentional  neglect  to  per- 
form it;  but  in  such  a  case  as  this  is,  there  can  be 
no  such  duty  without  knowledge  of  the  defect ''^ 
The  ssme  doctrine  is  announced  in  Viterbo 
y.  Friedlander,  190  U.  8.  712,  80  L.  ed.  777,  and 
it  is  elaborated  with  great  research  and  ability  in 
Boyle  y.  Vnion  P.  B,  Co.  147  U.  8.  418,  8T 
L.  ed.  228,  it  is  also  recognized  by  this  court  in 
Banker,  WhiU,  1  8need, 614.  and  Southern  Oit 
Worker,  Biekford,  14  Lea.  667.  In  laying 
down,  as  the  rule  of  the  common  law,  one  so 
widely  different  from  that  announced  in  the 
forejsoing  cases,  the  trial  ludge  was  guilty  of 
manife8terror,the  effect  of  which  was  not  cured 
in  the  subsequent  part  of  his  charge.  What 
is  here  said  in  discussing  this  subject  is  not  in- 
tended to  conflict  with  the  case  of  Bines  y.  Wil- 
cox, 888.  W.  914,  96  Tenn.  — .  In  that  esse 
it  was  snnounced  that  the  landlord  was  liable, 
not  only  for  what  he  knew  of  the  defects  in 
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the  premises  let,  but  for  what  he  might  have 
koowo  by  the  exercise  of  reasoDable  care  and 
dlligeDce,  while  in  this,  under  the  instructions 
of  the  trial  Judge,  the  rule,  as  announced  bv 
i)im,  w«/ld  make  the  landlord  liable  for  hid- 
•den  defects  from  which  Injuries  were  received, 
without  regard  to  the  question  of  diligence  and 
Tensonable  care. 

2.  But  the  plaintiff  below  not  onlv  rested  his 
right  of  recoTery  upon  what  he  claimed  was 
common-law  negligence  of  the  owners  of  the 
property  destroyed,  but  also  upon  their  viola- 
tion of  certain  ordinances,  as  to  fire  escapes  of 
the  city  of  Memphis,  which  were  given  in  evi- 
<ience.  Independent  of  statute  or  ordinance, 
we  do  not  think  that  the  duty  is  imposed  upon 
the  owner  of  leased  property  to  provide  such 
appliances  for  the  safety  of  the  tenant,  or  for 
anyone  on  the  premises  by  the  latter's  invita- 
tion or  permission.  It  is  held  that  there  is  no 
common-law  obligation  resting  on  the  master 
to  provide  means  of  escape  from  fire  for  his 
employees.  Janet  v.  OraniU  If  ills,  126  Mass. 
64,  80  Am.  Rep.  661;  Keith  v.  Granite  Mills, 
Id.  90, 80  Am.  Rep.  666;  Pauley  v.  titeam  Gauge 
<ft  Lantern  Co,  181  N.  Y.  90,  15  L.  R.  A.  194. 
And  we  do  not  grant  that  it  can  be  insisted  that 
the  common  law  would  place  a  higher  duty 
upon  the  landlord,  in  this  regard.  There' were 
two  ordinances  of  the  city  given  in  evidence  to 
the  jury,  which  the  plaintiff  contended  had 
been  violated.  I'he  first  of  these  was  passed 
in  1880.  and  is  aa  follows:  "Sec.  166a.  The 
proprietor,  lessee,  occupant,  or  person  in  charge 
of  each  and  every  hotel,  theatre,  public  hau, 
or  public  building  in  the  taxing  district,  or  any 
building  where  manufactories,  dress  making, 
millinery,  or  any  other  kind  of  work  whatso- 
ever, in  the  third  story,  or  any  story  above  the 
third  story  of  said  building,  is  done,  is  hereby 
required  to  provide  safe  and  sufficient  fire  es- 
capes from  each  and  every  story  of  the  same; 
to  be  constructed  under  the  supervision  and  to 
the  entire  satisfaction  of  the  district  engineer 
and  the  chief  of  the  fire  department,  and  each 
day's  failure  to  provide  the  same,  or  any  part 
thereof,  or  to  keep  the  same,  or  any  part  thereof, 
in  good  repair,  shall  be  deemed  a  distinct  and 
aeparate  offense."  In  1890,  the  municipal  au- 
thorities of  Memphis  passed  an  ordinance  en- 
titled "Building  Ordinance  of  the  Taxing  Dis- 
trict of  Shelby  County"  (city  of  Memphis),  con- 
aistingof  manv  sections  and  subsections,  in 
which  the  whole  subject  of  the  erection  of  pri- 
vate and  public  buildings  within  the  city  lim- 
its is  provided  for  and  regulated.  Subsection 
S7»  of  this  general  ordinance  is  as  follows: 
"Subsee.  27f.  All  buildings  now  erected, 
or  that  may  hereafter  be  erected,  three  or 
more  stories  in  height,  occupied  or  built  to  be 
occupied  by  three  or  more  families  above  the 
first  floor,  and  every  building  already  erected 
or  that  may  hereafter  be  built  three  or  more 
ctories  in  height,  occupied  or  used  as  a  hotel, 
lodging  house,  or  boarding  house,  having  more 
than  fifteen  rooms,  and  every  factory,  mill, 
office  building,  manufactory*  or  workshop, 
hospital,  asylum,  or  institution  for  the  care 
or  treatment  of  individuals,  and  every  build- 
ing in  whole  or  in  part  occupied  or  used  as  a 
school  or  piece  of  instruction  or  assembly, 
shall  be  provided  with  such  good  and  sum- 
cient  fire  escapes,  or  other  means^of  egress- in 
case  of  fire,  or  shall  be  directed  by  the  inspec- 
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tor  of  buildinn,  and  said  inspector  shall  direct 
such  means  ofegress  to  be  provided  to  all  caars 
where  he  shall  deem  the  same   necessary.* 
The  trial  judge  gave  both  in  charge  to  ibe 
Jury  as  existing  ordinances  bearing  oo  the  is- 
sues in  this  case.    In  this  he  again  committed 
an  error,  as  it  is  clear  that  the  later  ordinaooe 
(that  is,  that  of  1890),  by  necesaarv  implica- 
tion, repealed  the  earlier.    The  orainance  of 
1880  was  simply  directed  to  the  subject  of  fiie 
escapes,  and  provided  for  their  constmctioa 
* 'under  the  supervision  and  to  the  entire  satis- 
faction of  the  district  engineer  and  the  chief  of 
the  fire  department,"  while  that  of  1890  places 
the  exclusive  control  of  this  matter  io  the 
hands  of  the  inspector  of  buildings.     To  this 
extent  they  are  inconsistent.    In  addition,  as 
before  stated,  the  latter  is  a  subjection  of  a  gen- 
eral ordinance  covering  the  whole  subject  of 
the  erection  of  buildings  within  the  city,  and 
regulates  it   down  to   minute  details.     It  is 
well  settled  that  a  subsequent  statute  "revising 
the  whole  subject-matter  of  a  former  one  wifi 
operate  as  a  repeal  of  it.  though  it  contains  no 
express  words  of  repeal  (1  Beach,  Mun.  Corp. 
§  521,  and  cases  cited  In  note  8),  especially  if 
it  contains  provisions  inconsistent  with  the  ear- 
lier sutute  {Foe  v.  Btate,  85  Tenn.  495).     And 
this  is  so  even  if  material  parts  of  the  former 
statute  are  omitted.     Terrell  v.  Slate,  86  Tenn. 
628.    See   also   Slate,    West,  v.    Butcher^  93 
Tenn.  679.    And  there  is  no  reason  why  this 
rule  should  not  apply  to  city  ordinances.     1 
Beach,  Mun.  Corp.  ^521;  Providence  v.  Union 
R.  Co,  12  R.  I.  478:  Booth  v.  Carthage^  07  ill. 
102.    But  it  is  insisted  that  the  ordinauce  of 
1890  imposed  no  duty  upon  the  owners  of  this 
building  for  a  breach  of  which  a  civil  actioa 
can   be   maintained    by   anyone    sustaioing 
an  injury  from  such  breach,  and  that,  there- 
fore, the  trial  judge  was  in  error  in  lettini^  it 
go  to  the  jury.    R  is  conceded  that  for  a  vio- 
lation of  a  general  statute  a  civil  action  will 
lie,  at  the  instance  of  a  party  injured  thereby. 
Queen  v.  Dayton  Coal  ^  L  Co.  95  Tenn.  4:>8, 
80  L.  R.  A.  82.    But  it  is  insisted  that  this  is 
not  true  with  regard  to  a  violation  of  a  munic- 
ipal'ordinance.    An  examination  of  the  au- 
thorities will  show  much  diversity  of  judicial 
opinion  on  this  question.    The  cases  of  BoU  v. 
Pratt,  88  Minn.  828, 58  Am.  Rep.  47:  Osborne 
V.  McMasters,  40  Minn.  108;  Hayes  v.  Michigan 
a  R,  Co,  111  U.  S.  228,  28  ll  ed.  410.  and 
SaUshiiry  v.  Herehenroder,  106  Mass.  453,  8 
Am.  Rep.  854, — held  that  for  the  violation  of  a 
municipd  ordinance  an  action  can  lie  main- 
tained by  a  private  individual  injured  thereby. 
The  cases  of  Philadelphia  dtR,  ACo.t.  Brtin^ 
89  Pa.  71;  Flynn  v.  Canton  Co.  40  Md.  812.  17 
Am.  Rep.  603:  Heeneyy.  Spragus,  11 R.  L  456, 
28  Am.  Rep.  502;  and  Vandyke  y.  Cincinnati,  I 
Disney  (Ohio)  632,~took  the  contrary  view. 
We  do  not  think  we  are  called  upon  to  settle 
this  question  in  this  case,  however.    The  trial 
judge  simply  told  the  jury  that,  if  they  found 
that  plaintiffs  in  error  had  failed  to  comply 
with  the  oidinanoes  of  the  city  as  to  fire  es- 
capes, they  might  look  at  that  fact,  *Mn  connec- 
tion with  the  other  facts  and  circumstancss* 
shown,  on  the  question  of  negligeDoe.    We  da 
not  think  that  plaintiffs  in  error  can  complain 
of  this  instruction. 

For  the  errors  pointed  out  thg  com  muei  be 
reversed  and  remanded. 
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YORE  COUNTY  SAVINGS  BANE. 
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"^fta  Interest  of  perMms  who  eoBtrllrato 
money  to  pnrchaae  Imnds  conveyed  to  a 
trustee  who  liaa  the  abeolate  title  aDd  n  a  trus- 
tee for  the  purpose  only  of  aooounMoRr  for  the 
proceeds  of  sales  is  not  subject  to  levy  under  a 
triltof  attachment. 

(March  0.1808.) 

ERROR  to  the  Court  of  Cirfl  Appeals  for  the 
Fifth  Supreme  Judicial  District  reversing 
SB  judgment  in  favor  of  transferees  of  the  In- 
terest of  eutuU  que  irv$t  in  certain  trust  prop- 
<erty  as  against  attacking  creditors  of  the  as- 
•iiiffnors.    JUvened. 

The  facts  are  stated  in  the  opinion. 
Ifeatrs.  B.  C.  Foeter  and  A.  E.  Wilkin- 

for  plaintifb  in  error. 

Me»r$.  1.  N.  Stnndifer  and  DIUa.rd  Jb 
for  defendant  in  error 


Denmjui*  J.,  delivered  the  opinion  of  the 
«Gonrt: 

The  agreed  case  in  the  record  shows  that 
W.  P.  Rice,  havingfurnished  $14,000,  H«  C 
Young,  $6,000,  O.  D.  Baker.  $6,000.  M.  H. 
French,  $6,000,    0.   N    Seidlitz.  $8,000,  J. 
M.  Ford,  $6,000,  P.  £.  Fairbanks.  $6,000,  J. 
-J.  Frey,  $3,000.  G.  B.  Welghtman,  $1,000,  J. 
J,  Fairbanks,  $8,000,  and  P.  P.  Lang,  $1,000 
^f  the  consideration  for  the  purchase  of  nine 
'tracts  of  land,  situated  near  Denison,  Texas, 
•caused  the  same  to  be  conveyed  to  said  P.  E. 
Fairbanks,  trustee,  hy  deeds  from  various  par- 
ties; that  said  land  was  so  conveyed  to  the 
:«aid  P.  E.  Fairbanks,  trustee,  for  the  purpose 
ADd  with  the  intention  of  vesting  in  him.  the 
•eaid  trustee,  the  absolute  title  thereto,  and  in 
-order  that  the  same  might  be  by  him  disposed 
of  and  conveyed  without  the  necessity  of  the 
•others  joining  in  said  conveyances,  and  with- 
out intending  in  the  use  of  the  word  "trustee" 
-in  the  deed  made  to  him  any  limitations  of  the 
titles  to  said  lands  in  the  said  P.  E.  Fairbanks, 
-or  bis  absolute  right  to  sell  the  same,  or  any 
part  thereof,  he  to   be  trustee,  as  hetween 
iiimself  and  parties  furnishing  the   money, 
*'  for  the  purpose  only  of  accounting  for  the 
proceeds  arising  from  any  sale  or  sales  of  said 
lands,  or  any  part  thereof;"  that,  in  consid- 
-cration    of    $1,    paid    by   said    Fairbanks 
to  each  of  the  parties  furnishing  said  consid- 
eration, they  "did  severally  remise,  release, 
and  convey  unto  him,  the  said  P.  E.   Fair- 
banks, and  to  his  successors  and  assigns  for- 
-ever,  all  and  singular  their  right,  title,  and  in- 
terest in  and  to  said  lands,  and  every  {)art 
thereof,  to   have   and  to  hold  the   premises 
above  described,  toffether  with,  all  and  sin- 
.^lar,  the  rights  and  appurtenances  thereto  in 
«Dy  way  belonging  unto  the  said  Fairbanks, 

Nora.— For  oondnfrent  interests  in  real  property 
•on  which  levy  can  be  miide,  see  note  to  Younr  v. 
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his  successors  and  assigns;"  that  It  was  agreed 
that,  as  between  the  parties  furnishing  the 
consideration  and  said  Fairbanks,  trustee,  he 
"should  not  be  released  from  his  personal  ob- 
ligation to  account  to  each  of  them,  and  to 
their  assigns,  for  the  proceeds  of  any  sale  or 
sales  of  said  lands,  or  any  part  thereof,  ac- 
cording to  their  respective  interests  in  such 
proceeds;"  that  thereafter,  with  the  consent  of 
all  said  parties,  said  trustee  caused  a  large 
portion  of  said  lands  to  be  laid  off  and  plat- 
ted into  lots,  blocks,  streets,  avenues,  and  al* 
leys,  such  plats  and  maps  being  duly  re- 
corded, said  lands  not  beine  wifhin  the  cor- 
porate limits  of  the  city  of  Denison,  but  ad- 
joining and  designated  and  platted,  as  above 
stated,  as  an  addition  thereto,  the  streets  and 
alleys  of  said  city  being  extended  and  duly 
opened  and  dedicated  through  said  addition  to 
the  public  use:  that  said  trustee,  after  said  sab- 
division  was  made,  conveyed  to  different  par- 
ties portions  of  said  lands,  the  deeds  thereto 
being  recorded,  but  the  quantity  of  lands  and 
the  number  of  purchasers  and  prices  paid  are 
not  stated.  The  York  County  Savings  Bank 
caused  an  attachment  to  be  levied  on  said 
lands  as  the  property  of  French  and  Rice, 
who  had  transferred  their  respective  interests 
in  said  trust  to  other  parties,  of  which  trans- 
fers the  bank  had  no  notice  at  the  time  of  the 
levy.  In  a  proceedinff  to  wind  up  said  trust, 
and  divide  the  proceeds  and  unsold  property 
among  the  parties  entitled,  the  bank  claimed 
the  interest  of  fYench  and  Rice  under  said  at- 
tachment proceedings,  and  their  said  trans- 
ferees claimed  the  same  by  virtue  of  said  trans- 
fers  It  is  unnecessary  to  state  the  circum- 
stances showing  how  the  question  arose  In  the 
court  below,  but  It  will  sufQce  to  say  that  the 
principal  and  only  question  we  deem  it  neces- 
sary to  determine  is  whether  the  respective 
interests  of  French  and  Rice  in  said  trust 
were  subject  to  levy  under  a  writ  of  attach- 
ment. Ijie  trial  court  decided  the  question 
in  the  negative,  and  rendered  judgment  in 
favor  of  said  transferees,  but  the  court  of  civil 
appeals  decided  in  the  affirmative,  and  re- 
versed the  judgment  of  the  trial  court,  and 
rendered  judgment  for  the  bank.  The  trans- 
ferees assign  as  error  here  this  ruling  of  the 
court  of  civil  appeals. 

Article  200,  Rev.  Stat.  1885,  provides  that 
"the  writ  of  attachment  may  be  levied  on 
such  property,  and  none  other,  as  is  or 
may  be  by  law  subject  to  levy  under 
the  writ  oi  execution."  In  order,  there- 
fore, to  determine  whether  the  interest  of 
French  and  Rice  in  the  trust  was  subject  to 
levy  under  the  attachment,  we  must  ascertain 
whether  it  was  subject  to  execution.  That 
equitable  interests  were  not  subject  to  ezecu> 
tion  at  common  law  is  elementary.  In  ordei 
to  enable  creditors  to  subject  to  the  payment 
of  their  debts  such  interests  of  their  debtors  in 
lands  as  were  held  by  others  in  trust  foi 
them,  the  statute  of  20  Car.  H,  chap.  8,  pro 
vided  *'that  .  .  .  it  shall  and  may  be  lawful 
for  every  sheriff  or  other  officer  to  whom  any 
writ  or  precept  is  or  shall  be  directed.  .  . 
upon  any  judgment,"  etc.,  "  to  do,  make,  an4 
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deliver  execution  UDto  the  party  in  that  be- 
half suing,  of  all  such  lands,  tenements,"  etc., 
"as  any  other  person  or  persons  .  .  .  shall 
be  seised  or  possessed  in  trust  for  him 
against  whom  execution  is  so  sued,"  etc. 
In  Doe,  Hull  y.  OreenhiU,  4  Barn.  <&  Ald.684, 
Abbott,  Ch.  J.,  in  construing  this  statute,  said: 
"This  statute  made  a  change  in  the  common 
law,  and,  up  to  a  certain  extent  at  least,  made 
a  trust  the  subject  of  inquiry  and  cognizance 
in  a  legal  proceeding.  vYe  think  the  trust 
that  is  to  be  thus  treated,  must  be  a  clear  and 
simple  trust,  for  the  benefit  of  the  debtor; 
the  object  of  the  statute  appearing  to  us  to  be, 
merely  to  remove  the  technical  objection  arising 
from  the  interest  in  land  being  legally  vested 
in  another  person,  where  it  is  so  vested 
for  the  benefit  of  the  debtor."  In  construing 
the  same  statute,  enacted  in  New  York,  Spen- 
cer, Ch.  J.  {Bogert  v.  Perry,  17  Johns.  861, 8 
Am.  Dec.  411),  said:  "It  cannot  admit  of  a 
doubt  that  the  statute  embraces  those  cases 
only  where  the  entire  estate  out  of  which  the 
use  arises,  vests  in  the  cestui  que  use,  in  oon- 
■equence  of  his  havine^  paid  the  whole  con- 
sideration money;  and  I  have  met  with  no 
case  or  dictum  countenancing  the  doctrine  of 
a  divided  use,  vested  in  the  vendor  and  ven- 
dee;" and  held  that  the  interest  of  the  vendee 
in  a  contract  for  the  sale  of  land,  who  had 
paid  only  a  part  of  the  purchase  money, 
was  not  subject  to  execution. 

In  Lynch  v.  Utiea  Ins,  Co,  18  Wend.  286, 
Lynch  devised  his  estate  to  executors  in 
trust:  (1)  To  pay  debts;  (2)  to  raise  160,000, 
and  invest  same  in  securities,  and  out  of  the 
income  thereof  to  pay  his  wife  an  annuity  of 
1800,000,  and  reinvest  the  surplus;  (8)  to  raise 
$10,000,  to  be  divided  between  two  persons 
named;  (4)  to  divide  the  residue,  real  and  per- 
sonal, equally  between  his  son,  James  Lynch, 
and  seven  others.  In  passing  upon  the  same 
statute.  Nelson,  Ch.  J.,  said:  "  I  do  not  enter- 
tain a  doubt  that  the  estate  of  Lynch  under 
the  will,  is  an  interest  that  could  not  have 
been  sold  on  execution  within  the  statute.  It 
is  settled  according  to  several  authorities,  and 
one  of  them  in  this  court,  that  the  ststute  only 
extends  to  clear  and  simple  trusts  for  the  benefit 
of  the  debtor.  Boffert  v.  Perry,  17  Johns.  861, 8 
Am.  Dec.  411,  1  Johns.  Ch.  52;  Doe,  Bull,  v. 
GreenhUl,  4  Barn.  A  Aid.  684,  4  Bing.  96. 
In  Bogert  v.  Perry,  Spencer,  Ch.  J.,  said  that 
it  was  intended  to  subject  to  execution  the 
real  estate  or  hereditaments  of  a  person  hav- 
ing the  entire  interest  therein,  but  which  was 
nominally  and  formally  vested  in  another  per- 
son. The  case  in  Bingham  is  not  unlike  the 
present  one.  There  the  lands  were  vested  in 
trustees  in  trust  for  the  judgment  debtor,  sub- 
ject to  £10,000  to  be  raised  for  another,  and 
which  had  not  yet  been  raised.  The  court  held 
that  the  interest  of  the  cestui  que  trust  was 
not  liable  within  the  statute,  as  it  was  not 
simply  the  debtor's,  but  held  jointly  with  an- 
other,"—the  person  entitled  to  the  portion  of 
£10,000. 

In  Bristow  V.  MeCaU  (1881)  16  S.  C,  645, 
the  testator  devised  his  real  estate  to  execu- 
tors in  trust  for  his  son  and  daughter,  stating: 
"  I  hereby  direct  my  executors,  hereinafter 
named,  to  divide  my  lands  equally  between 
my  son.  E.,and  daughter,  D.,  and  permit  each 
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to  use.  possess,  and  enjoy  his  or  her  half  in 
severalty  during  his  or  her  natural  life,  and, 
after  the  death  of  either,  that  they  divide  the- 
share  of  each  among  his  or  her  children  equal- 
ly."   The  executors  divided  the  land  as  di- 
rected, between  E.  and  D.,  and  each  weoc  into 
possession  of  the  share  thus  allotted.     There- 
after K.'8  interest  was  levied  upon  and   sold 
under  execution.    The  court  held  that    the- 
purchaser  took  no  title  by  such  sale,  under  a 
statute  similar  to  the  one  above  quoted,  say- 
ing: "  The  trust  interest  referred  to,  it  is  tme, 
is  not  very  distinctly  defined  in  the  act,  iK>r  i» 
it  clearly  pointed  out  in  the  decisions.    But  it 
is  conceded  that  it  must  be  a  clear  and  sioiple 
trust  and  for  the  benefit  of  the  debtor  alone,  the 
object  of  the  statute  bein^  merely  to  remove  the 
technical  objection  arismg  from  the  interest 
in  the  land  bein^  legally  vested  In  another 
person,  where  it  is  so  vested  for  the  benefit  of 
the  debtor.    Doe,  Hull,  v.   OreenhiU,  svpra; 
Wliite  V.  Katanagh,  8  Rich.  L.  805.    A  simple 
trust  is  said  by  the  authorities  to  be  (Lewm, 
Tr.  21;  Bouvier,  Inst.  §  1000) 'a  trust  coiie- 
sponding  with  the  ancient  use;  and  it  exists 
where  property  is  simply  vested  in  one  person 
for  the  use  of  another  and  the  nature  of  the 
trust  not  being  qualified  by  the  letter  is  left  to 
the  construction  of  the  law.'    A  trust  of  this 
kind,  '.'^r  tJbe  benefit  of  the  debtor  alone,  and 
not  jointly  with  others,  would  fall  under  this 
section,  but  if  others  were  interested,  that  fact 
wonld  exclude  the  application  of  the  statute.** 

In  Love  v.  Smat/iers  (1880)  82  N.  C.  809,  A, 
having  paid  part  purchase  money  for  lands,  gave 
his  note  for  the  balance,  with  B  and  0  as 
sureties,  and  had  the  title  made  to  B,  who 
agreed  to  pay  the  balance  purchase  money.  It 
was  held  that  A's  interest  was  not,  under  a 
statute  similar  to  the  ones  above,  a  pure  trust, 
subject  to  execution,  but  was  mixed  with  the 
interest  of  B;  the  court  saying:  "A  trust  estate 
of  a  debtor  in  land  could  not  be  levied  on  and 
sold  under  execution  until  the  act  of  1818,  nor 
under  that  act.  if  it  was  to  be  raised  by  con- 
struction of  a  court  of  equity  by  reason  of 
fraud,  or  being  an  express  or  implied  trust  in 
an  honest  transaction,  unless  the  debtor,  at  the 
time  of  the  sale,  was  in  such  situation  as  to 
have  the  legal  title  decreed  to  him  if  he  were 
to  sue  for  it."  See  Freem.  Executions,  2d 
ed.  §g  187,  188;  Mellvaine  v.  Smith,  07  Am. 
Dec,  and  notes  808  to  815. 

We  have  no  statute  in  Texas  similar  to  the 
ones  discussed  in  the  above  cases  expressly 
authorizing  the  sale  of  trust  estates  under 
execution.  Our  statute  in  reference  to  exe- 
cutions, however,  does  provide  that  "  when  a 
sale  has  been  made,  and  the  terms  thereof 
complied  with,  the  ofScer  shall  execute  and 
deliver  to  the  purchaser  a  conveyance  of  all 
the  right,  title,  interest,  and  claim  which  the 
defendant  in  execution  had  in  and  to  the  proD- 
erty  sold."  Rev.  Stat.  1895,  art.  2875.  In 
construing  this  statute  in  1854,  in  the  case  of 
Dougherty  v.  Cox,  18  Tex  209,  this  court, 
through  Lipscomb,  Justice,  says:  'They  in- 
sist that  under  the  broad  terms  used,  of  'in- 
terest' and  'claim,'  an  equitable  interest 
would  be  included.  This  mav  be  correct  in 
part;  it  may  be  that  an  equitable  claim  to 
title,  or  a  resulting  trust,  may  sometiaes  be 
subject  to  sale  by  execution,  and  yet  every 
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equity  not  subject  to  sale.  If,  for  instance, 
a  porcfaaser  had  paid  for  the  land  and  taken 
a  bond  for  title,  the  land  would  be  subject  to 
execution  ajtainst  the  purchaser,  because 
there  would  be  notbine  uncertain,  nothing  to 
be  done  on  the  part  of  the  purchaser,  nor  on 
the  part  of  the  vendor,  but  to  make  the  title. 
If,  howeyer,  other  things  were  to  be  done  by 
the  parties, — as  in  this  case,  a  selection 
was  to  be  made  out  of  a  particular  but  large 
tract, — until  these  things  were  done,  there 
would  be  no  such  equity  to  any  particular  land 
as  would  make  it  subject  to  the  levy  of  an  ex- 
ecution against  the  holder  of  such  equity.  .  •  . 
(Bogert  v  Ptrry,  wpra).  It  could  not  be  con- 
tended that  our  statute  in  the  article  cited  went 
further  than  the  statute  29  Car.  II.,  in  sub- 
jecting equitable  and  trust  estates  to  execution; 
and  perhaps  its  ^erms  would  go  so  far,  but  that 
would  not  be  far  enough  to  subject  such  an 
equity  as  the  one  claimed  to  be  subjected  to 
execution  in  this  case." 

In  Bendriek$  v.  Snediker,  80  Tex.  807,  this 
court  questioned  the  yalidity  of  an  execu- 
tion sale  of  the  equitable  interest  of  a  person 
in  lands^  growing  out  of  a  right  to  specific  per- 
formance of  a  yoluntary  agreement  to  convey, 
followed  by  valuable  improvements  made  re- 
ding upon  such  agreement;  saying,  through 
Moore,  Ch.  J.:  "Would  the  equitable  righU 
of  the  party  making  improvements  under  such 
circumstances  be  subject  to  levy  and  sale  un- 
der execution?  The  rights  of  such  a  party 
are  more  or  less  indefinite  and  uncertain  until 
they  have  been  fixed  by  the  decree  of  the  court 
They  seem  much  more  in  the  nature  of  an  un- 
certain and  undetermined  claim  or  demand 
against  the  holder  of  the  title  to  the  land,  by 
enforcing  which  he  may  acquire  an  hiterest  in 
the  land,  than  a  title  or  interest  dhrectly  in  it. 
If  uncertain  interests  of  the  sort  are  the  sub- 
ject of  sale  under  execution,  evidently  they 
must  be  made  at  ruinous  sacrifices  to  debtors, 
and  without  effecting  the  purpose  of  the  law 
In  satisfying  the  claims  of  creditors.  The 
position  of  such  party  is  not  like  that  of  one 
holding  under  a  contract  with  specific  and 
definite  conditions  and  stipulations.  The 
right  to  a  decree  in  each  case  of  this  kind  must 
depend  on  its  own  peculiar  circumstances. 
An  equitable  interest  in  lands  may,  no  doubt, 
be  the  subject  of  execution  sale,  but  this  is  not 
the  case  in  respect  to  every  equitable  interest." 
On  the  authority  of  this  case,  a  similar  sale 
was  held  void  in  Edtoardt  v.  Norton,  55  Tex. 
410. 

In  Mo9er  v.  Tucker,  87  Tex.  04,  this  court, 
throuah  Stay  ton,  Ch.  J.,  says:  *'It  is  not,  how- 
ever, every  interest  in  property  a  debtor  may 
have  right  to,  or  to  acquire,  that  may  be  sub- 
jected to  sale  under  execution,  or  otherwise, 
lor  payment  of  his  debts;  for  in  many  instances 
bis  right  is  so  remote  and  contingent  that  it  is 
deemed  more  likely  to  subserve  the  ends  of 
justice  not  so  to  subject  it,  than  to  take  the 
risk  of  sacrifice  of  contingent  right  by  proced- 
ure which  will  most  likely  be  of  no  practical 
benefit  to  the  creditor  or  mav  be  ruinous  to  the 
debtor." 

Thus  we  see  that  this  court,  being  called 
upon  at  an  early  day  to  determine  whether  our 
statute  authonzed  the  levy  of  an  execution 
upon  all  the  equitable  Interests  in  land,  held  in 

S2  L.  R.  A. 


Dauffherty  v.  Cox,  supra,  that  it  did  not,  and 
that  it  went  no  further  than  the  English  statute. 
This  is  in  accord  with  the  construction  placed 
upon  a  similar  provision  elsewhere.  Ooodwia 
v.  Anderson,  6  Bmedes  A  M.  780.  While  this 
court  has  never  undertaken  to  lay  down  any 
general  rule  by  which  it  might  be  determined 
whether  a  given  equity  could,  under  the  stat- 
ute, be  subjected  to  execution,  it  is  believed  that 
its  decisions  of  the  particular  cases  which  have 
come  before  it  are  in  harmony  with  the  current 
of  authority  elsewhere,  unless  it  be  different  in 
allowing  the  interest  of  a  purchaser  under  a 
contract  for  sale  of  land,  where  only  a  part  of 
the  purchase  money  has  been  paid,  to  be  thus 
subjected.  Moorina  v.  MeBride,  62  Tex.  809; 
BoffsrtY  Any,  17  Johns. 851,8 Am.  Dec.  411; 
Bnpkins  y.  CHrmf,  88  Miss.  69;  Bin$dale  v. 
Thornton,  74  N.  0.  167.  The  principle  upon 
which  the  decisions  limiting  the  operation  of 
the  statute  to  "a  clear  and  simple  trust  for  the 
benefit  of  the  debtor"  rest  is  fully  recognized 
by  our  decisions,  and  is  thus  well  stated  bv 
Chief  Justice  Moore  in  the  case  above  cited: 
'*If  uncertain  interests  of  this  sort  are  the  sub- 
ject of  sale  under  execution,  evidently  they 
must  be  made  at  ruinous  sacrifices  to  debtors, 
and  without  effecting  the  purpose  of  the  law 
in  satisfying  the  claims  of  creditors." 

According  to  the  agreed  case  before  us,  the 
parties  furnishing  the  monejr  to  purchase  the 
land,  in  the  exercise  of  their  legal  rights  to 
make  such  contracts  and  disposition  of  their 
propeiiy  as  they  deemed  proper,  there  being 
no  claim  of  an  intent  to  injure  creditors  in 
the  creation  of  the  trust,  caused  to  be  vested 
in  the  trustee,  Fairbanks,  the  "absolute  title" 
to  the  property,  with  full  power  of  sale,  and 
provided  that  the  word  "trustee,"  used  in  the 
deed,  with  reference  to  him,  should  not  have 
the  ordinary  effect  of  limiting  his  title  or  right 
to  sell,  but  thst  he  was  to  be  trustee  "for  the 
purpose  only  of  accounting  for  the  proceeds 
arising  from  any  sale  or  sales  of  said  lands,  or 
sny  part  thereoif,"  and  that  he  "should  not  be 
relesised  from  his  personal  obligations  to  ac- 
count to  each  of  them,  and  to  their  assigns, 
for  the  proceeds  of  any  sale  or  sales  of  said 
lands,  or  any  part  thereof,  according  to  their 
respective  interests  in  such  proceeds."  It  is 
clear  that  if  it  was  the  intention  of  all  parties 
to  so  place  the  entire  title,  legal  and  equi- 
table, to  the  land  in  the  trustee  that  it  would 
be  absolutely  beyond  the  control  of  either 
of  the  eeituii  quo  truitent,  such  cettuis  que 
trustent  to  have  only  the  right  to  demand 
an  accounting  of  the  trustee.  The  legal  effect 
of  the  arrangement  was  to  leave  in  each  cestui 
que  trust,  not  any  tiUe,  legal  or  equitable,  in 
the  land,  but  a  mere  right  in  equity  to  demand 
an  accounting  of  the  proceeds  of  the  sales 
of  the  land.  Doubtless  a  court  of  equity 
would,  in  certain  contingencies  not  contem- 
plated tnr.  or  provided  for  in,  the  agreement  of 
the  parties,r-such  as  fraud  on  the  part  of  the 
trustees,  or  a  total  failure  of  the  objects  con- 
templated by  the  trust,  such  as  inability  to  sell 
the  land  for  sufficient  to  defray  probable  ex 
penses,  or  any  other  state  of  facts  justifying 
the  dissolution  of  the  trust,— treat  this  mere 
equitable  right  of  demanding  an  accounting 
under  the  agreement  as  entitling  each  cestui 
que  trust  to  a  participation  in  the  division  of 
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Ibe  trust  property  itself  upon  such  dissolution; 
but,  in  the  absence  of  such  a  contingency, 
equity  could  not  recognize  the  ee$tui  que  tnut 
as  hayinff  any  interest  in  the  land,  as  such, 
without  doing  violence  to  the  lawful  agree- 
ment by  which  the  cettuis  que  tm^  and  the 
trustee*  respectively,  restricted  and  regulated 
the  rights  of  each  party  interested  in  the  trust, 
and  without  which  it  probably  would  not  have 
been  created.  We  have  found  no  case  holding 
such  an  interest  subject  to  execution,  and  to 
so  hold  would  be  going  beyond  the  authorities. 
it  Is  not  claimed  that  any  such  contingenpy 
had  arisen  at  the  time  of  the  lefj.  we  are 
therefore  of  the  opinion  that  the  equitable  in- 
terests of  French  and  Rice  in  the  trust  were 
not  subject  to  the  levv,  and  that  they  could 
bave  been  reached  only  by  an  equitable  prc^  1 


ceeding  for  that  purpose.  JBinedale  t.  norm- 
ton,  75  N.  0.  882;  Mcllwune  v.  Smith,  42  Mo. 
45,  97  Am.  Dec.  395,  and  note.  Wo  are  not 
called  upon  to  determine  whether  the  levy 
would  have  been  valid  if  such  a  coottngencj 
as  would  have  Justified  a  court  of  eopity  m 
dissolving  the  trust  had  arisen  before  the  time 
of  the  levy.  We  have  only  considered  the 
case  presented.  We  regard  article  2291,  Rev. 
SUt  1879,  as  restricting  the  right  of  levy  oo 
such  trusts  as  would  be  otherwise  liable,  mod 
not  as  gcranting  any  additional  rights  to  levy. 

T?ie  judgment  of  the  Court  of  Civil  Appeals 
uM  be  retereed,  and  the  Judgment  of  the  trial 
court  will  be  aflQrmed. 

Brown,  J. .  did  not  dt 
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!•  A  eontrmet  to  in>nwfketnro '»  monu- 
atont  is  not  within  the  et»tate  of  fWkiids» 

although  there  is  no  ameement  to  bestow  per- 
aonal  skUl  and  latwr  upon  It,  or  anythlnfr  to  pre- 
vent the  oontmotor  from  purobaslnff  It  elsewhere 
In  whole  or  In  p«rt,  instead  of  manuf  aoturinff  it 
from  his  own  quarry  and  In  his  own  shop. 

S*  The  dUnciiltj'  and  extra  ezpenae  of 
proeorln^  the  etoek  fnr  m  monnment  in 
vrintcir  monthe  and  the  limited  time  available, 
where  a  oontraotor  who  had  avreed  to  furnish  it 
in  the  spring  repudiated  the  agreement  late  in 
December,  may  constitute  element!  of  damages 
for  breach  of  contract,  when  the  other  party  was 
also  bound  to  furnish  It  to  a  third  partj. 

8*  C9iang^  of  etoek  in  the  top  die  of  a 
monnment  which  is  procured  elsewhere  after 
breach  of  a  oontnot  to  famish  it  does  not  affect 
the  right  to  recover  danuwes  for  such  breach,  if 
the  substituted  stock  costs  no  more  than  that 
oaUed  for  by  the  contract. 

(Maroh  14,  imj 

EXOBPTIONB  by  defendants  to  rnlingi  of 
the  Washington  County  Court  made  dur- 
ing the  trial  of  an  action  to  recover  damages 
for  an  alleged  breach  of  contract  which  resulted 
in  a  judgment  in  plaintiffs  favor.    Affirmed. 

The  facta  are  stated  in  the  opinion. 

Meetre.  ^ohn  W«  Oordon  and  Oeor^ 
W.  WIngft  for  defendants: 

The  contract  was  clearly  within  the  statute 
of  frauds.  If  the  contract  is  intended  to  result 
In  transf errinff  for  a  price  from  B  to  A  a  chattel 
in  which  A  Bad  no  previous  property  it  is  a 
contract  for  the  sale  of  a  chattel  and  ii  within 
the  statute. 

Benjaoiin,  Sales,  Bennett's  ed.  ^  102;  Lee  v. 
Qriffln,  1  Best  &  8.  272;  Pau>el9ki  v.  Ear- 

Nora.— As  to  the  distinction  between  sales  of  per- 
sonalty and  affreemeots  for  work  and  labor,  see 
note  to  Flyon  v.  Dougherty  <OaL)  14  L.  R.  A.  880;  also 
tiie  caae  of  Heinta  v.  Burkhard  (Or.)  81 L.  K.  A.  fiOS. 
82L.R.A. 


greatee,  47  N.  J.  L.  884,  54  Am.  Re|i.  16C; 
Cooke  V.  MiUard,  65  N.  Y.  858,  88  Am.  Rep. 
888. 

The  teat  is  in  Massachusetts  wliether  tbe 
article  is  produced  "in  the  ordinary  coune  of 
business." 

Mixer  v.  ffowarth,  21  Pick.  207. 82  Am  Dee. 
256;  Qoddard  v.  Binney,  115  Mass.  450, 16  Am. 
Rep.  112;  Gardner  v.  Joy,  9  Met.  177;  Lamb  v. 
Crqfli^.  12  Met.  856;  Clark  v.  NiehaU,  lift  Mmb. 
547. 

The  Massachusetts  rule  is  simply  a  method 
of  determining  the  intention  of  the  pnrtlea  and 
has  never  been  recognized  in  our  state.  If  tbe 
contract  is  essentially  a  contract  for  the  nrtide 
manufactured  or  to  be  manufactured,  ttie 
statute  applies  to  it,  but  if  it  is  for  the  manu- 
facture, for  tiie  work,  labor,  and  akill  lo  be 
bestowed  in  producing  the  article,  the  statute 
does  not  apply. 

Browne.  Btot  Fr.  5th  ed.  §  808;  IBoll  v. 
mploy,  19  Me.  189;  PiOdn  v.  Noyee,  48  N.  H. 
294,  2  Am.  Rep.  218,  97  Am.  Dec  615:  Prm- 
eott  V.  Locke,  51  N.  H.  94,  12  Am.  Rep.  56; 
PaweUki  V.  Haryreavm^  eupra;  Atwaier  v. 
Bough,  29  Conn.  506,  79  Am.  Dec.  229;  Me  v. 
Stanton,  15  Vt  685,  40  Am.  Dec.  608:  8  Par- 
sons, Ck>nt.  8th  ed.  *54;  Benjamin.  Salea,  Ben- 
nett's ed.  %%  104-106, 109. 

Our  court  has  rejected  the  New  York  doc- 
trine. 

Ide  V.  Stanton,  eupra;  Oorham  v.  Ftehor^  80 
Yt  428;  Eliieon  v.  Srioham,  88  Yt.  64;  Smith 
V.  Surman,  9  Bam.  a  C.  561;  JBdgertan  v. 
Hotbe,  41  Yt.  676. 

If  the  proposal  is  not  accepted  according  to 
its  terms  it  is  not  binding. 

1  Parsons,  Cont.  *475,  and  notes. 

Tbe  writing  does  not  in  itself  nor  by  refer- 
ence to  some  other  writing  sufficiently  describe 
the  subject-matter  of  the  contract. 

Buak  V.  PickweU,  27  Yt  166;  Ide  v.  Stanton 
and  Bdgerton  v.  Hodge,  eupra;  1  GreenL  Bv. 
§  268;  Browne,  SUt.  Fr.  ^  884.  885. 

If  a  paper  referred  to  contains  other  natter 
than  what  is  embraced  in  the  contract  it  is  in- 
admissible. 

Browne,  8Ut.  Pr.  %  847;  Brodie  v.  fit  P^ul^ 
1  Yes.  Jr.  826;  Forteeque  v.  Orauford,  105  N. 
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O.  80;  Clinan  ▼.  Cooke,  1  Scb.  A  Lef.  82;  Boy- 
Oeil  T.  Drummond,  11  East,  142. 

The  form  of  the  memorandum  cannot  be  ma- 
terial, but  it  most  state  the  contract  with 
reasonable  certainty  so  that  the  substance  of  it 
can  be  made  to  appearand  be  understood  from 
the  writing  itself  without  having  recourse  to 
parol  proof. 

Bauey  ▼.  Ogden,  8  Johns.  899,  8  Am.  Dec. 
609:  Anson.  Cont  2d  ed.  ^*241;  Abeel  y.  Radd^, 
18  Johns.  297,  7  Am.  Dec.  877;  1  Greenl.  CTir. 
14th  ed.  §  258;  N<yrth  ▼.  Menda,  78  Ga.  400,  64 
^m.  Rep.  879;  amilh  r,  Jones,  66  Ga.  888.  42 
Am.  Rep.  72;  Johneonv,  Buck,  85 N.  J.  L.  888, 
10  Am.  Rep.  248;  Munday  ▼.  A»preu,  L.  R.  18 
Oh.  Div.  865,  87  Eng.  Rep.  10;  (fDonneU  y. 
Jjeeman,  48  Me.  158,  69  Am.  Dec.  64;  Board- 
man  y.  Bpooner,  18  Allen,  858,  90  Am.  Dec. 
196;  8ehafer  y.  FarvMnt  dh  M,  Bank,  59  Pa. 
144,  98  Am.  Dec.  828;  SearriU  y.  8t.  John'i  M. 
S.  Churchy  7  Ma  App.  174:  Muvrford  y. 
M'Plienon,  1  Johns.  414.  8  Am.  Dec.  889; 
Browne,  Stat.  Fr.  ^§849-851:  Grafton  y.  Cum- 
mings,  99  U.  8.  100,  26  L.  ed.  866. 

The  memorandum  itself,  and  not  the  parol 
eyidence,  must  describe  the  subject-matter. 

1  Greenl.  Ey.  268;  Browne,  Stat  Fr.  885, 
cases  in  note  1;  Pipkin  y.  Jamee,  1  Humph. 
826.  34  Am.  Dec.  652;  Watt  y.  Wieeonein  Oran- 
berry  Co.  68  Iowa,  780. 

If  a  part  is  without  the'statute  of  frauds  the 
yrhote  contract  ii  without 

1  Parsons.  Ck>nt  456;  8  Parsons,  Cont.  17; 
Atwater  y.  Hough,  29  Conn.  608,  79  Am.  Dec. 
229;  Pitkin  y.  Noyet,  48  N.  H.  800,  2  Am. 
Bep.  218,  97  Am.  Dea  615;  Browne,  Stat  Fr. 
S  140. 

Contracts  within  the  statute  of  frauds  cannot 
he  orally  yaried. 

Bishop,  Cont  771. 

Executory  parol  agreements  to  vary  or 
modify  the  terms  of  a  written  contract  are  not 
operatiye  to  produc<i  that  effect 

Adam*  y.  Jiiehols,  19  Pick.  276,  81  Am.  Dec. 
187,  note;  Eunt  y.  Baipld,  19  Ala.  120; 
Walker  y.  Greene,  22  Alst  fJmCBayne$  y.  Fuller, 
40  Me.  170;  Pratt  y.  Morrow,  45  Mo.  404,  100 
Am.  Dec.  881;  Cummingt  y.  ArnM,  8  Met 
486,87  Am.  Dec.  155;  Grandinv.  United  States, 
89  t.  8.  22  Wall.  496,  22  L.  ed.  858;  Thureton 
y.  Lttdwig,  6  Ohio  St.  1,  67  Am.  Dec.  828. 

A  party  has  no  right  to  change  a  written 
contract  and  if  he  does  so  he  can  neyer  claim 
under  it  unless  he  shows  that  the  other  party 
contents  to  the  change,  which  the  defendants 
did  not  do  in  this  case. 

Master  y.  Miller,  4  T.  R.  820,  1  Smith, 
Lead.  Cas.  *465;  1  Greenl.  Ey.  %  665;  Cutler  y. 
Dix,  67  Vt  847;  Lewis  y.  Payn,  8  Cow.  71, 18 
Am.  Dec.  427:  BUss  y.  Mclntyre,  18  Yt  466. 
46  Am.  Dec.  165;  Booth  y.  P&wers,  56  N.  T.  22; 
Waring  v.  Smyth,  2  Barb.  Ch.  119.  47  Am. 
Dec  299,  note;  Eerriek  y.  Malin,  22  Wend. 
888;  Inalish  y.  Breneman,  6  Ark.  877,  41  Am. 
Dec.  96. 

If  the  special  circumstances  under  which  the 
contract  was  actually  made  were  communi- 
cated by  the  plaintiffs  to  the  defendants  and 
thug  known  to  both  parties,  the  damages  re- 
sultinff  from  such  a  contract  (a  contract  with 
the  third  party)  which  they  would  reasonably 
contemplate,  would  be  the  amount  of  injury 
which  would  ordinarily  follow  from  a  breach 
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of  the  contract  under  the  special  drcumstancet 
so  known  and  communicated. 

Griffin  y.  Colter,  16  N.  T.  489,  69  Am.  Dec. 
718;  Eadley  y.  Baxendale,  9  Bxch.  841,  26 
Eng.  L.  &  Eq.  898;  Booth  y.  Spuyten  DuyvU 
BMing  MiU  db.  60  II.  Y.  487;  Gr&ert  Borgnis 
y.  Nvgent,  L.  R  16  Q.  B.  Diy.  86;  Borne  y. 
Midland  iZ.  O?.  L.  R.  8  C.  P.  181;  Anson, 
Cont.  2d  Am.  ed.  *812;  Eowe  Maeh.  Co.  y. 
Bryson,  44  Iowa,  169,  24  Am.  Rep.  786;  SneU 
y.  CotHngham,  72  111.  161;  McKinnon  y.  Me- 
Etean,  48  Mich.  106,  42  Am.  Rep.  462. 

The  subcontract,  in  order  to  be  admissible, 
must  l>e  known.  The  mere  fact  that  the  plain- 
tiff buys  for  resale  bdng  known  is  not  suffi- 
cient 

Thol  y.  Eenderson,  L.  R.  8  Q.  B.  Diy.  457, 
86  Eng.  Rep.  889. 

And  the  special  damages  resulting  from  sub- 
contracts should  be  expressly  stipulated  for. 

MeKinnon  y.  McEwan,  48  Mich.  106.  42 
Am.  Rep.  458;  Masterton  y.  Brooklyn^  7  Hill, 
61.  42  Am.  Dec.  88;  Clare  y.  Maynard,  6  Ad. 
&  £1.  619;  Cox  y.  Walker,  in  note  to  last  case; 
Walker  y.  Moore,  10  Bam.  A  C.  416;  Ca/ry  y. 
Gruman,  4  Hill,  627,  40  Am.  Dec  299;  Chitty, 
Cont  468,  870;  ^ory  v.  New  Tark  db  H.  B.  Co. 
6  N.  Y.  87;  Betolin  y.  New  York,  68  N.  Y.  26. 

Messrs.  Williaai  A.  Lord  and  DiUlnn^ 
luuB»  Hose.  4b  Howland*  for  plaintiffs: 

The  contract  was  one  that  was  yalid  in  the 
condition  of  affairs  proyed  by  the  testimony 
and  found  by  the  court. 

JOUson  y.  Brigham,  88  Y t  61 

Rowell*  J.,  deliyered  the  opinion  of  the 
court: 

The  plaintiffs  carried  on  a  wholesale  granite 
business,  and  the  defendants  quarried  and 
manufactured  granite.  The  plaintiffs,  haying 
agreed  to  furnish  a  monument  for  the  state  or 
MiDnesota.  to  be  erected  at  Gettysburg,  con- 
tracted with  the  defendants  therefor  at  and  for 
the  price  of  $4,100.  The  court  says  that  it  did 
not  find  that  the  defendants  were  to  bestow 
their  personal  skill  and  labor  upon  the  monu- 
ment, nor  that  there  was  anything  in  the  un- 
derstanding or  agreement  that  would  haye 
prevented  them  from  purchasing  it  elsewhere, 
in  whole  or  in  parts,  instead  of  manufactur- 
ing it  from  their  quarry,  and  at  their  shop. 
The  defendant's  original  offer  in  the  premises 
was  in  writing,  but  was  so  modified  by  yerbal 
changes  before  acceptance  that  the  contract 
must  be  regarded  as  resting  wholly  in  parol; 
and  the  principal  question  is  whether  it  is 
within  the  statute  of  frauds. 

The  cases  on  the  subject  are  conflicting  and 
irreconcilable,  but  capable  of  a  somewhat  ac- 
curate classification.  Clay  y.  Tata,  1  Hurlst 
A  N.  78,  was  for  printing  a  book  and  finding 
materials,  and  was  discussed  as  if  the  question 
was  quite  new  and  without  authority.  The 
contract  was  held  not  to  be  within  the  statute 
of  frauds.  The  true  criterion  was  said  to  be 
whether  work  is  the  essence  of  the  contract,  or 
whether  it  is  the  materials  supplied.  Pollock, 
C.  B..  said  that  his  impression  was  that,  in  the 
case  of  a  work  of  art,  whether  in  gold,  sllyer, 
marble,  or  plaster,  where  the  application  of 
skill  and  labor  is  of  the  highest  description, 
and  the  material  is  of  no  importsnoe  compared 
with  the  labor,  the  price  could  be  recoyered  as 
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work,  labor,  and  materials;  tbat,  no  doubt,  in 
such  cases,  it  is  a  cbattel  that  is  bargained  for, 
and,  if  delivered,  could  be  recovered  for  as 

foods  sold  and  delivered,  but  still  it  could  also 
e  recovered  for  as  work,  labor,  and  materials. 
It  is  said,  in  Ias  v.  Oriffln,  1  Best  &  8.  272. 
that  this  case  is  iui  generis,  and  the  test  there 
adopted  is  rejected,  though  the  court  said  they 
should  be  bound  to  follow  it  in  a  case  precisely 
similar  in  its  circumstances.  Lee  v.  Oriffln  is 
an  extreme  case.  It  was  brought  by  a  dentist 
to  recover  twenty-one  pounds  for  artificial 
teeth  made  for  a  lady  who  died  before  she 
took  them,  and  of  whose  will  the  defendant  was 
executor,  and  was  held  to  be  within  the  statute 
of  frauds  as  being  a  contract  for  the  sale  of 
goods.  Crompton.  J.,  says:  "The  teeth  are  the 
principal  subject-matter,  and  the  case  is  near 
that  of  a  tailor,  who  measures  for  a  garment 
and  afterwards  supplies  the  article  fitted."  And 
he  lays  down  this  test:  "When  the  contract  is 
such  that  a  chattel  is  ultimately  to  be  delivered 
by  the  plaintiff  to  the  defendant,  when  it  has 
been  sent,  the  cause  of  action  is  goods  sold  and 
delivered."  Hill,  J.,  states  the  test  thus:  "When 
the  sublect-matter  of  the  contract  is  a  chattel 
to  be  afterwards  delivered,  then  the  cause  of 
action  is  goods  sold  and  delivered,  and  the  sel- 
ler cannot  sue  for  work  and  labor.*'  Blackburn. 
J.,  thus:  "If  the  contract  be  such  that  when 
carried  out  it  would  result  in  the  sale  of  a 
chattel"  the  proper  form  of  action,  if  the  em- 
ployer refuses  to  accept  the  article  when  made, 
would  be  for  not  accepting.  But  if  the  work 
and  lal)or  be  bestowed  in  such  a  manner  that 
the  result  would  not  be  anvtbing  that  could 
properly  be  said  to  be  the  subject  of  sale,  then 
an  action  for  work  and  labor  is  the  proper  rem- 
edy. Be  said  he  did  not  think  that  the  relative 
value  of  the  labor  and  the  materials  on  which 
it  was  bestowed  can  in  any  case  be  the  test  of 
what  is  the  cause  of  action;  that,  if  a  sculptor 
contracts  to  execute  a  work  of  art  for  another, 
much  as  the  value  of  the  skill  might  exceed 
that  of  the  materials,  the  contract  would,  never- 
theless, be  for  the  sale  of  a  cbattel.  This  case 
is  said  to  have  settled  the  law  in  England,  and 
from  it  Mr.  Benjamin  deduces  this  rule:  "If 
the  contract  is  intended  to  result  in  transfer 
ring  for  a  price  from  A  to  B,  a  cbattel  in 
which  A  had  no  previous  property,  it  is  a  con- 
tract for  the  sale  of  a  chattel,  and  unless  that 
be  the  case,  there  can  be  no  sale."  1  Benja- 
min, Sales,  Corbin's  ed.  g  102,  p.  121.  Mr. 
Browne  says  that  all  the  cases  under  this  head 
of  the  statute  have  been  cases  of  contracis  that, 
when  carried  out,  resulted  in  the  sale  of  a 
chattel:  that  the  very  question  has  always  been 
whether,  notwithstanding  that  fact,  tne  par- 
ticular contract  should  be  regarded  as  for.  not 
the  resulting  chattel,  but  the  labor  or  the  tech 
nical  or  ariistic  skill  of  wbich  the  purchaser 
was  to  receive  the  benefit;  and  that  the  case  of 
I.ee  V.  Orijfin  seems  to  reject  rather  than  to 
illustrate  this  difficult  distinction,  which  a  long 
course  of  authority  has  introduced  into  the  law 
of  the  construction  of  the  statute.  Browne. 
Stat.  Fr.  5th  ed.  g  809/i.  In  New  York  they 
go  to  the  other  extreme,  and  hold  that  an  agree- 
ment for  the  sale  of  a  thioflr  not  in  existence  at 
the  time,  but  which  the  contractor  is  to  manu- 
facture, or  to  put  into  condition  to  be  delivered, 
iH  not  a  contract  of  sale,  and  ao  not  wiihin  tne 
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statute.  The  difference  between  their  rule  nnd 
the  English  rule  is  this:  One  looks  to  the  time 
at  which  the  contract  was  made;  the  other  to 
the  time  at  which  it  is  to  be  performed,  and  if. 
then,  it  is  a  chattel,  it  is  a  sale.  Cooke  ▼.  Mil- 
lard, es  N.  Y.  852,  22  Am.  Rep.  619.  Some 
of  the  states  follow  the  New  York  rule  more 
or  less  closely,  while  others  do  not,  and  al^o  re- 

Iect  the  English  rule  as  settled  in  Lee  r.Oriffin. 
n  Massachusetts  they  have  avoided  both  of 
of  these  extremes,  and  hold  that  a  contract  for 
the  sale  of  articles  in  existence,  or  for  such  as 
the  vendor,  in  the  ordinary  course  of  his  busi- 
ness, manufactures  or  procures  for  the  general 
market,  whether  on  hand  at  the  time  or  not.  is 
a  contract  for  the  sale  of  goods,  to  which  the 
statute  applies;  but  that,  on  the  other  hand,  if 
the  goods  are  to  be  manufactured  especially 
for  the  purchaser,  and  upon  his  special  order. 
and  not  for  the  general  market,  the  case  ia  not 
within  the  statute.    It  is  said  to  be  true  that, 
in  "the  infinitely  various  shades  of  different 
contracts/'  there  is  some  practical  difliculty  in 
diBpo*«ing  of  the  questions  that  arise,  yet  that 
there  is  no  ground  for  saying  that  there  is  any 
uncertainty  in  the  rule  itself  And  that  its  cor- 
rectness and  Justice  are  clearly  implied  or  ex- 
pressly affirmed  in  all  their  decisions  upon  the 
subject.     GoddardY.  Binney,  116  Mass.  450,  15 
Am.  Rep.  112,  which  was  this:    The  plaintiff 
agreed  to  build  a  buggy  for  the  defendant  and 
to  deh  /er  it  at  such  a  time.    The  defendant 
gave  directions  as  to  the  style  and  finish,  and 
it  was  built  accordingly,  and  marked  with  his 
monogram.    It  was  destroyed  by  fire  before 
delivery,  and  the  plaintiff  sued  for  the  price. 
lAe  V.  Griffin  was  pressed  upon  the  attention  of 
the  court,  and  it  was  asked  to  overrule  Mixer 
V.  Hoioarth,  21  Pick.  205,  32  Asl  Dec  256. 
But  the  court  said  that  the  case  before  it  was  a 
much  stronger  case  than  Mixer  v.  Howarth,  for 
tlie  carria^  was  not  onlv  built  for  the  defend- 
ant, but  m  conformity  in  some  respects  with 
his  directions,  and  at  his  request  was  marked 
with  his  initials,  and  that  it  was  neither  in- 
tended nor  adapted  for  the  general  market,  and 
that,  as  they  were  by*  no  means  prepared  to 
overrule  that  case,  they  must  hold  that  the 
statute  did  not  apply  to  the  contract. 

Under  this  rule  the  test  is,  not  the  nonex- 
istence of  the  article  at  the  time  of  the  bargain, 
as  in  New  York,  nor  whether  the  contract  will 
result  in  the  sale  of  a  chattel,  as  in  England, 
but  whether  the  goods  are  such  as  the  vendor, 
in  the  ordinary  course  of  his  business,  manu- 
factures or  procures  for  the  general  market,  or 
whether  they  are  manufactured  especiallv  for 
the  vendee,  and  on  his  special  order,  and  not 
for  the  general  market,  and  for  which  they  are 
neither  intended  nor  adapted.  The  equity  of 
this  rule  is  expressly  recognized  by  the' su- 
preme court  of  New  Hampshire  in  Piilan  v. 
lioyes,  48  N.  H.  294.  2  Am.  Rep  218.  97  Am. 
Dec.  615.  In  Caem  v.  Cheely,  6  Qa.  554,  it  is 
said  that,  ex  aquo  et  bono,  a  man  who  agrees  to 
bestow  his  labor  in  the  manufacture  of  goods 
for  a  price,  and  which  price  he  must  lose  un- 
less the  goods  are  received  by  him  who  ordered 
them,  ought  to  be  paid,  and  that  a  statute  that 
would  protect  the  purchaser  from  liability  in 
such  a  case  would  be  alike  impolitic  and  un- 
just. It  is  no  answer  to  say  that  the  vendor 
may  protect  himself,  in  such  a  case,  by  a  memo- 
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caoflum  of  the  contract,  for  tbe  question  is 
"Whether  the  contract  comes  within  the  statute. 
This  court  said,  in  Ellison  ▼.  Brigham,  88  Yt. 
•^,  that  the  fact  that  work  and  labor  are  to  be 
performed  upon  the  subject  of  the  contract  be- 
fore deliyery  does  not  necessarily  take  the 
contract  out  of  the  statute;  that  to  take  it  out, 
the  contract  must  require  the  performance 
thereon  of  such  work  and  labor  as  will  ma- 
terially change  the  character  of  the  property, 
4iod  make  it,  when  to  be  delivered,  essentially 
•different  from  what  it  was  when  the  contract 
^as  made, — in  short,  that  the  contract  must 
te  one  for  manufacture,  or,  in  other  words, 
^or  work  and  labor.  Whether  the  rule  as 
there  stated  needs  modification  to  make  it  en- 
tirely accurate  need  not  be  considered,  for  it  is 
«ertaioly  accurate  in  embracing,  as  it  does,  con- 
tracts for  the  manufacture  of  goods  on  special 
orders,  without  which  they  would  not  be 
manufactured  at  all,  and  for  a  special  purpose, 
for  which  alone  they  are  adapted,  and  for 
^hich  alone  they  have  value,  which  is  the  case 
'With  the  monument  in  question.  This  comes 
<^]early  within  the  Massachusetts  rule,  which 
we  regard  preferable,  in  this  particular,  at  all 
«yents,  as  avoiding  tbe  extremes  we  have  no- 
ticed, and  as  best  according  with  the  law  as 
understood  and  administered  in  this  state. 
But  it  is  said  that  as  tbe  defendants  were  not 
tx>und  to  bestow  their  personal  skill  and  labor 
«ipon  tbe  monument,  but  were  at  liberty  to 
^t  others  to  make  it  for  them,  —it  is  a  contract 
of  sale,  and  not  for  work  and  labor.  But  that 
makes  no  difference,  as  was  said  in  Bird  ▼. 
MuhlinbiinK  1  Rich.  L .  199,  44  Am.  Dec.  247. 
It  is  not  necessary  that  personal  skill  and  labor 
«hould  be  stipulated  for  in  order  to  make  a 
oontract  one  for  manufacture.  It  is  sufficient 
if  tbe  work  and  labor  requisite  to  such  a  con- 
tract are  to  be  performed  by  the  contractor,  or 
4)y  his  procurement,  and  at  his  expense.  The 
latter  would  be  work  and  labor  done  by  him, 
in  the  eye  of  the  law,  and  could  be  declared 
for  as  such.  We  hold,  therefore,  that  the  con- 
tract in  question  is  not  within  the  statute. 

This  leaves  no  other  question  that  merits 
<»nsideration  except  that  of  damages,  and 
whether  the  change  of  stock  that  plaintiffs 
made  in  the  top  die  of  the  monument  defeats 
recovery.  In  the  first  place,  the  monument  was 
to  be  completed  by  the  defendants  during  the 
fall  of  18SK3;  but,  owing  to  a  strike  of  granite 
•cutters  in  May  of  that  vear,  the  time  was  ex- 
tended to  the  spring  of  1898.  On  December  8, 
1892.  the  defendants,  claiming  that  they  had 
failed  to  get  a  contract  with  the  plaintiffs  for 
the  monument,  notified  them  that  they  had 
<x>ncluded  to  stop  cutting,  and  should  take  no 
order  for  dressed  work  after  that  date.  The 
plaintiffs  replied,  on  December  22,  claiming  a 
oontract.  and  insisting  upon  its  performance; 
and,  after  waiting  a  reasonable  time  for  a  re- 
ply, but  receiving  none,  proceeded  to  purchase 
«tock  and  have  the  monument  cut.  Owing  to 
the  difficulty  and  extra  expense  of  procunng 
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the  stock  in  the  winter  months,  and  the  limited 
time  after  December  22  that  plaintiffs  had  in 
which  to  finish  the  monument  in  season  for 
delivery  in  the  spring  of  1893, — the  time  fixed 
by  their  contract  with  the  state  of  Minnesota,— 
they  necessarily  expended,  in  and  about  the 
business,  the  sum  of  $5,084.96,  and  could  not 
have  procured  the  monument  for  a  less  sum. 
Of  said  sum,  $200  were  for  plaintiffs'  personal 
services  in  getting  stock,  having  it  cut,  and 
superintending  the  work.  If  Uie  stock  had 
been  procured  in  warm  weather,  and  the  work 
prosecuted  in  the  usual  and  ordinary  way  of 
doing  such  work  to  the  best  advantage,  the 
monument  could  have  been  built  and  placed 
on  the  cars  within  five  months  from  the  time 
it  was  commenced,  and  at  an  expense  not  ex- 
ceeding $4,100.  As  built,  the  monument  was 
substantially  the  same  as  the  defendants  were 
to  build,  except  that  the  top  die  was  dark  stock 
instead  of  good,  clean,  medium  stock;  but  the 
plaintiffs  paid  no  more  for  it  than  the  market 
value  of  good,  clean,  medium  stock.  Th« 
court  allowed,  as  damages,  the  cost  of  the 
monument  in  excess  of  the  contract  price, 
namely.  $984.95,  with  interest  thereon.  The 
defendants  object  that  this  excess  is  not  re- 
coverable, because,  they  say,  it  was  occasioned 
by  tbe  limitation  of  time  for  the  completion  of 
the  monument  under  the  plaintiffs'  contract 
with  the  state  of  Minnesota,  of  which  time 
they  had  no  knowledge,  and  therefore  cannot 
be  said  to  have  contracted  with  reference  to  it, 
and  hence  that  such  excess  is  not  chargeable  to 
them.  It  is  not  quite  certain  whether  the  de- 
fendants had  the  spring,  or  only  to  the  spring, 
to  finish  the  monument  But  if  they  had  the 
spring,  the  plaintiffs  also  had  the  spring  in 
which  to  fulfil  their  contract  with  Minnesota; 
and  if  they  had  the  monument  ready  for  de- 
liyery on  the  1st  of  April,  which  the  case  does 
not  really  show,  it  does  not  appear  that  it  cost 
any  more  than  it  would  bad  the  plaintiffs  taken 
the  whole  spring  far  the  work,  which  was  the 
longest  time  defendants  had.  Hence  it  does 
not  appear  that  said  excess  was  occasioned  as 
claimed,  but  rather  that  it  resulted  from  the 
defendants'  breach  of  contract;  for,  as  to  them, 
the  plaintiffs  had  a  right  to  complete  the  monu- 
ment by  the  time  they  were  to  complete  it,  and 
if  plaintiffs  did  it  sooner,  but  at  no  greater 
cost  than  if  they  had  taken  the  whole  time,  the 
defendants  cannot  complain  that  they  did  not 
know  what  time  the  plaintiffs  had,  for  they  are 
not  harmed  by  it.  Defendants  further  object 
that  nothing  should  have  been  allowed  for  the 
plaintiffs'  personal  services.  But  under  the 
findings  this  was  a  necessary  expense,  and 
therefore  recoyerable,  the  same  as  though  they 
had  paid  others  for  performing  the  service. 
The  change  of  stock  in  the  top  aie,  above  men- 
tioned, does  not  defeat  recovery,  as  claimed, 
l)ecause,  if  for  no  other  reason,  the  stock  sub- 
stituted cost  no  more  than  that  called  for 
by  the  contract  would  have  cost. 
Judgment  afflrmed. 
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▲aMndinir  *  declaration  under  leave 
granted  on  BustalDlog  a  demurrer  thereto  prfr> 
▼enti  any  objection  to  that  ruling  upon  appeal. 
8«  The  rnnrdor  of  »  ^mtmengmr  whon 
asleep  in  a  sleeping  oar  by  some  intruder, 
stranger,  or  fellow  pasMnger,  does  not  render 
the  carrier  liable,  if  the  carrier  or  its  em- 
ployees did  not  know  of  any  impending  danger 
and  there  were  no  oiroumstanoes  to  arouse  their 
suspicions* 

(April  9,  IflBSb) 

ERROR  to  the  Circuit  Court  for  the  City  of 
Richmond  to  review  a  Judgment  in  favor 
of  defendants  in  an  action  brought  to  recover 
damages  for  the  death  of  plaintiff's  intestate, 
irho  was  killed  while  a  passenger  oo  defend- 
ant's train  bj  a  gun-shot  wound  inflicted  by  a 
third  person,  which  defendants  were  alleged  to 
ba?e  negligently  permitted.    Affirmed. 

Statement  by  Keith,  P.: 

The  executors  of  D.  F.  Connell,  in  an  action 
of  trespass  on  the  case  brought  in  the  circuit 
court  of  the  dtv  oC  Richmond,  complain  of 
the  Chesapeake  &  Ohio  Railway  Company  and 
the  Pullman  Palace-Car  Company,  defendants, 
and  set  out  the  following  cause  of  action: 
That  on  the  1st  of  August,  1891,  their  testator 
was  a  passenger  upon  a  sleeping  car  owned  by 
the  Pullman  Palace-Car  Company,  which  was 
attached  to  and  made  a  part  of  the  train  run- 
ning upon  the  tracks  of  the  Chesapeake  &  Ohio 
RaiTwav  Company,  and  that  it  became  the 
duty  of  the  defendants  to  use  due  and  proper 
care  that  he  should  be  safely  and  securely  car- 
ried on  said  railway,  as  aforesaid,  and  pro- 
tected from  yiolence  and  injury  while  on  the 
train;  that  the  defendants  did  not  use  due  and 
proper  care  in  that  behalf,  but  by  their  negli- 
ffence,  carelessness,  and  defaidt,  at  or  near 
Waynesboro,  or  between  Waynesboro  and 
Basic  City,  on  the  line  of  said  railway,  some 
person  to  the  plaintiffs  unknown,  armed  with 
a  deadly  weapon,  was  allowed  by  the  defend- 
ants to  enter  the  car  or  coach  owned  or  con- 
trolled and  run  by  the  defendants,  in  which 
plaintiffs'  testator  was  then  riding,  with  the 
intent  to  rob  or  murder  him,  and  who  did, 
without  default  on  his  part,  shoot  him  in  the 
abdomen  with  a  ball  fired  then  and  there  from 
a  gun  or  pistol,  without  any  attempt  being 
made  by  the  defendants,  or  their  servants  or 
agents,  to  protect  him,  inflicting  thereby  a 
deadly  wound,  hurt,  and  injury;  and  that,  as 
the  result  and  direct  consequence  of  the  wound 
and  injury  thus  inflicted,  their  testator  died  on 

Note.— The  above  case  is  believed  to  be  one  of 
first  impression. 

As  to  the  liability  of  a  carrier  in  general  for  as- 
saults upon  passengers,  see  noU  to  Davis  v.  Hough- 
telln  (Neb.)  U  L.  B.  A.  787. 
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the  4th  of  Auffust,  1801.  The  second  ocmnt 
alleges  that,  oeing  a  passenger  on  the 
Chesapeake  &  Ohio  Railway  their  tesU- 
tor,  out  of  extra  precaution  and  for  tlie 
purpose  of  obtaining  greater  security  and  pro- 
tection, took  passage  on  the  sleeping  car  or 
lodging  coach  owned  or  leased  by  the  defiend- 
ants,  and  lost  his  lifCj^substaDtially  as  described 
in  the  first  count  The  third  count  ayera  that 
he  was  shot  while  asleep  in  his  bed  or  berth. 
The  fourth  count  charges  neffligence  upon  the 
part  of  the  defendants  in  failuig  to  perform 
their  duty  reasonably  to  guard  ai£l  protect  the 
plainturs  testator,  while  a  passenger,  agalnat 
violence  from  any  person  on  said  coach  or  car. 
And  the  fifth  count  avers  that,  while  occapj- 
ing  a  berth  in  the  sleeping  car,  the  defendant* 
and  their  servants  careleaslv  and  n^igently 
conducted  and  behaved  tnemsdvea  in  not 
keeping  proper  care  and  watch«  so  as  to  rea^ 
sonablv  protect  plaintiff's  testator  from  tick 
lence  from  any  person  on  or  In  said  sleeping 
car;  and  that,  by  and  through  their  negligence^ 
carelessness,  and  default,  some  person  un- 
known to  the  plaintiffs,  armed  with  a  deadly^ 
weapon,  was  allowed  to  go  to  the  berth  in 
which  their  teatator  was  sleeping,  with  the  in- 
tent to  rob  or  murder  him,  ana  inflicted  the 
wound  before  described.  To  this  declaration, 
and  to  each  one  of  its  five  ooimts,  which,  while 
varying  somewhat  as  to  the  mode  of  stating 
the  plaintiffs'  case,  present  substantiallv  the 
same  question  of  law,  the  defendants  filed  their 
demurrer.  The  circuit  court  sustained  the  de- 
murrer, and  permitted  the  plaintiffs  to  amend 
their  declarauon;  and  an  amended  declaration 
was  accordingly  flled.  To  this  declaration, 
and  to  each  count  thereof,  the  defendanta  alH> 
demurred,  and  the  court  sustained  this  de- 
murrer; and  thereupon  the  plaintiffs  applied 
to  one  of  the  Judges  of  this  court  for  a  writ  of 
error,  which  was  allowed. 

JfeMfs.  C»beU  A  C»belk  for  plaintiffs  in 
error: 

From  the  fact  that  the  company  notifies  yon 
to  lie  down  and  shut  your  eyes  and  go  to  sleep, 
and  thus  become  helpless,  it  is  iU  duty  te 
take  care  of  you  while  you  do  sleep. 

Pullman  Palace  Car  Oo.  t.  6;anfii€r(Pa.)  la 
Cent.  L.  J.  15;  Pullman  PcUaee  Oar  Ob.  t. 
MatthetM,  74  Tex.  654;  Carp^terr.  New  Tark^ 
N,  KAH.K  Oo.  124  N.  Y.  58. 11  L.  R  A. 
759;  PiitOnirg  d  O.KOo.  ▼.  POUne,  76  Pa. 
510;  Brition  v.  Atlanta  A  0.  Air  Line  B.  Oo. 
88  N.  C.  586,  48  Am.  Rep.  749;  Chkoffo  S  A. 
R  Co.  V.  PUUdurjf,  128  HI.  9. 

The  negligent  act  here  was  the  failure  of  the 
appellees  to  perform  a  distioct  duty  which 
rested  upon  them,  and  the  veiy  result  hap- 
pened which  this  duty,  if  performed,  would 
have  prevented  and  was  intended  to  prevent 

A  carrier  of  passengers  is  held  to  ezerdse 
the  utmost  vigilance  and  care  to  guard  passen- 
gers from  violence  from  whatever  source  aris- 
ing, and  is  liable  for  his  negligence  in  exem- 
plary damages. 

yiint  v.  yorteieh  A  N.  7.  Tranep.  Oo.  84 
Conn.  564;  New  Orleam,  St,  L.  A  0,  R.  Oo.  t. 
Burke,  58  Miss.  200,  24  Am.  Rep.  689;  Pitte- 


ItM. 


Ball  t.'Chksapbakb  &  O.  B^  Co. 


7W 


hurgh;  Ft.  W.AO.R.  Co,  ▼.  Hindi,  68  Pft.  613: 
Phiiaddphia  diR  R.Co.  ▼.  2Vr^,  66  U.  8. 14 
How.  468,  14  Jj.  ed.  602;  A?inj>y/i»nfa  R  Co. 
▼.  Fajuliwr,  48  Pa.  866,  82  Am.  Dec.  620. 

It  is  the  duty  of  the  deepiogcar  company  to 
establish  and  maintain  a  wateh  in  its  car,  at 
least  during  the  night,  continuous  and  vigi- 
lant,  and  sofflcient  to  guard  against  or  detect 
any  ordinary  attempt  to  do  injury  to  a  guest  or 
his  property. 

Ciirpenier  ▼.  Ifew  York,  K  B.  A  H.  B.  Co. 

124  N.  Y.  68, 11  L.  R  A.  769;  LewU  ▼.  New 

Tork  Sleeping  Car  Co,  148  Mass.  267.  68  Am. 

Kep.  186;  Sealing  ▼.  PuUtnan'i  Poaaee  Oar  Co. 

24  Ma  App.  29;  Woodruf  Sleeping  d  P.  Coach 

Co.  ▼.  DieM,  84  Ind.  474;  PuUman  Palace  Gar 

Ch.  ▼.  P6ao€k,  60  Tex.  120:  PuUman  Palace  Car 

Oo,  T.  Gardner  (Pa.)  18  Cent  L.  J.  14;  Beeic 

▼.  BaUimore  db  0.  B.  Co,  W  Mo.   App.   26; 

Boat  Y.  New  York  C,  Sleeping  Car  Co,  28  Mo. 

App.  100;  Blum  ▼.  SouAem  PuUman  Palace 

Cktr  Co,  1  Flipp.  606;  Palmeler  y.  Wagner,  11 

Alb.  L.  J.  140;  New  Orleane,  Si.  L,  i  0.  B, 

Co.  T.  Burke,  eupra. 

Meeere,  WiUi&ai  9.  Bobartson,  H.  T. 
'Wiekhajtt,  and  Hanrj' Tajrlar,  Jr.,  for  de- 
fendants in  error: 

The  duty  of  the  carrier  of  passengers,  in  a 
case  of  this  kind,  is  to  use  all  such  ressonable 
precautions  as  human  care  and  foresight  are 
capable  of  to  protect  the  passenger  from  the 
violence  of  strangers  or  oopasfleDgers,  when, 
from  the  circumstances  surrounding  the  car- 
rier and  the  pansenger,  the  carrier  tees,  or  in 
the  exercise  of  a  proper  degree  of  care  should 
see,  that  there  is  any  reasonable  ground  to  ap- 
prehend injury  or  insult  from  strangers  or  co- 
passeufrers. 

Bajf  Negligence  of  Imposed  Duties,  Pas- 
senger Carriers,  220;  2  Wood,  Railroads,  2d 
cd.  $S  814. 

Its  duty  is  fully  obseryajj^  when,  after  it  be- 
comes aware  of  the  daogecJof  the  passenger,  or 
in  the  exercise  of  care  should  become  aware 
that  danger  is  threatened,  it  exercises  every 
care  possible  to  prevent  injury  to  him. 

10  Am.  A  Eng.  Enc.  Law,  p.  801;  Miref, 
Baet  Louieiana  12.  O9.  42  La.  Ann.  886:Weeks, 
Damnum  Absque  Injuria,  g  116:  Seh^er  v. 
Woihington  City,  V,  M.  db  G.  S,  B,  Co,  106 
U.  8.  249,  26  L.  ed.  1070;  Louieiana  Mui,  Inc. 
Co.  v.2VM0tf.74U.  8.  7  Wall  44, 19L.  ed.66: 
MUwaukee  db  St,  P.  B,  Co.  v.  Kdlogg,  94  U.  8. 
460,  24  L.  ed.  266. 

The  maxim  Cauea,  proccima,  non  remota, 
epeetalur  applies  "as  well  to  contracts  of  com- 
mon carriers  as  to  others,  and  governs  their 
liabilities  in  like  manner." 

Memphie  ds  CBCo.  y.  Beecee,  77  17.  8. 10 
Wall  190,  19  L.  ed.  918;  liorrieonr.Dane,  20 
Pa.  171,  67  Am.  Dec.  696;  Denm/r,  NewTork 
0,  R  Oo.  18  Gray,  481,  74  Am.  Dec.  646. 

It  is  not  the  duty  of  raQroad  companies  to 
f  uroish  their  trains  with  police  forces  adequate 
to  such  emergencies. 

PUtAunh,  Ft  W.dbO.R  Co.  v.  Hinde,  68 
Pa.  612;  New  Orleane,  St.  L.  db  0.  R  Co.  v. 
Burke,  68  Miss.  200,  24  Am.  Rep.  689;  Eaet 
Tenveme,  V,  db  G,  B.  Co,  y,  Kane,  92  Ga.  187, 
22  L  K  A.  816;  Keelegy,  Erie  R  Co.  47  How. 
Pr.  266;  F7intr,  Norwich  db  N.  T.  Trantp,  Co. 
84  Conn.  664;  BrUtan  v.  Atlantic  db  C,  Air 
LiniRGo.8S  N.  C.  686,  48  Am.  Rep.  749; 
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Batten  v.  South  db  North  Ala.  R  Co.  77  Ala. 
691,  64  Am.  Rep.  80;  Putftam  v.  Broadway  db 
S,  A,  B,  Co.  66  N.  Y.  108,  14  Am.  Rep.  190; 
McGrew  v.  Stone,  68  Pa.  486;  Sharp  v.  PoweU,, 
L.  R  7  0.  P.  26a 

The  law  ordinarily  looks  only  to  the  proxi- 
mate  cause  of  an  injmy,  not  holding  tho 
wrongdoer  liable  to  an  action;  and  if  the  dam- 
age fi  not  the  probable  consequences  of  a 
wrongful  act,  it  is  not  the  proximate  cause  so 
88  to  make  the  wrongdoer  liable. 

Maredon  v.  City  £  County  Auur,  Co,  L.  R. 
1  0.  P.  282;  Bigelow  v.  Beed,  61  Me.  826;  Mem- 
p^  db  C,  B.  Co.  V.  Beevee,  77  U.  S.  10  WaU.176, 
19  L.  ed.  909:  Baldwin  y.  United  Statee  Teleg, 
Cb.|46  K.  Y.  744,  6  Am.  Rep.  166;  Boyle  v. 
Brandon,  18  Meos.  &  W.  788. 

Kaltht  P.,  delivered  the  opinion  of  the 
court: 

The  first  nound  of  error  assigned  here  is  to 
the  action  of  the  court  in  sustaininir  the  demur- 
rer to  the  orif^al  declaration.  This  position 
cannot  be  maintained;  this  court  having  hdd 
thai,  where  a  demurrer  is  sustained  with  leave  to 
amend,  if  the  plaintiffs  exercise  that  privilege, 
they  cannot  afterwards  be  heard  to  object  to  Uie 
Judgment  upon  the  original  declaration.  See 
Ho^ne  V.  Biehardeon^  9  Gratt.,  at  page  487; 
DarraeottT.  Cheeapeake  db 0,  R  Co.  88  Vs.  28& 

The  demurrer  to  the  amended  declaration 
presents  a  question  of  novelty  and  interest, 
which,  it  is  believed,  has  seldom  arisen,  and 
which  «;drtain]v  has  never  t>een  psssed  upon  by 
this  court  lisilways  engaged  as  carriers  of 
passengers,  while  not  insurers  against  all  in- 
juries except  by  the  act  of  God  or  of  public 
enemies,  as  are  the  carriers  of  goods,  are  yet 
bound  to  carry  safely  those  whom  they  tako 
into  tbeir  coaches,  in  so  far  as  human  care  and 
foresight  can  provide, — that  is  to  say,  are- 
bound  to  use  the  utmost  care  and  diligence  of 
very  cautious  persons;  and  they  will  be  held 
liable  for  the  slightest  negligence  which  human 
care,  skill,  and  foresight  could  have  foreseen 
and  guarded  against.  See  Farieh  v.  BeigU,  11 
Gratt.  697,  62  Am.  Dec.  666.  A  passenger 
who  sustains  an  injury  growing  out  of  the 
negligence  of  the  carrier's  servants  or  agents, 
or  hecause  of  any  defect  in  machinery,  coaches, 
roadway,  or  other  appliance  connecteid  with  its 
transportation  of  passengers,  is  presumed,  until 
the  contrary  is  shown,  to  hare  been  injured 
through  the  negligence  of  the  carrier;  and, 
upon  proof  of  the  injury,  he  has  a  prima  facie 
case,  which,  in  the  absence  of  proof  to  the 
contrary,  entitles  him  to  recover  danutges  for 
the  wrong.  The  injury  here,  however,  is  not 
the  result  of  any  defect  in  the  instrumentalities, 
used  by  the  defendanU.  The  negligence 
averred  is  in  the  failure  to  observe  such  care 
and  to  take  such  precautions  as  would  effect- 
ually protect  a  passenger  asleep,  in  the  night- 
time, upon  a  Ihillman  coach,  constituting  a 
part  of  the  train  of  the  Ohesapeake  &  Ohio 
Railway  Ck)mpany,  from  an  assault  made  upon 
him  by  some  unknown  person,  a  passenger  or 
intruder,  as  the  declaration  alleges,  who  was 
permitted  to  enter  the  Pullman  car  with  intent 
to  commit  murder  or  robbery,  and  who  did  in- 
flict upon  the  plaintiffs'  testator  injuries  from 
which  he  died.  It  is  not  averred  that  the  de- 
fendants or  their  employees  knew  that  any 
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danger  impended  over  the  testator  of  the  plain- 
tiffs ktt  error,  or  that  there  was  any  circum> 
fltance  to  arouse  their  suspicion,  however 
watchful  and  alert  they  may  have  been. 

Counsel  for  the  plaintiffs  in  error  have 
brought  to  the  attention  of  the  court  a  number 
of  adjudged  cases  which,  upon  investigation, 
turn  out  to  be  suits  brought  to  recover  dam- 
ages for  the  loss  of  property  upon  sleeping  cars 
by  robt>eiy  or  larceny.  These  cases  establish 
«  very  high  degree  ox  duty  from  sleeping-car 
companies  to  their  patrons,  and  language  is 
used  which  would  ^o  far  to  sustain  the  con- 
tention of  the  plaintiffs  in  error  were  the  facts 
under  investigation  in  those  cases  at  all  similar 
to  those  under  consideration  here.  In  the  case 
of  Carpenter  v.  New  York,  N.  H,dbH.R,  Co, 
124  N.  Y.  68,  11  L.  R.  A.  759.  the  court  says 
that  "a  traveler  who  pays  for  a  berth  is  in- 
vited and  has  the  right  to  sleep,  and  both  par- 
ties to  the  contract  niow  that  he  is  to  become 
powerless  to  defend  his  property  from  thieves, 
or  his  person  from  insult,  and  the  company  is 
tx>und  to  use  a  degree  of  care  commensurate 
with  the  danger  to  which  passengers  are  ex- 
posed." And.  again,  In  the  same  case,  it  is 
tsaid:  They  are  * 'bound  to  have  an  employee 
charged  with  the  duty  of  carefully  and  con- 
tinually watching  the  interior  of  the  car  while 
berths  are  occupied  by  sleepers."  In  that  case 
«  passenger  was  robbed  while  asleep,  and  the 
court  held  that  the  company  had  been  negli- 
gent in  failing  to  keep  a  continual  watch  upon 
the  interior  or  the  car,  and  was  liable.  There 
is  a  strong  array  of  cases  of  a  like  character; 
but,  as  all  of  them  deal  with  the  liability  of 
carriers  for  the  property  of  passengers  which 
had  been  lost  or  stolen,  an  extended  discussion 
of  them  would  be  unprofitable. 

On  the  part  of  the  defendants  it  is  claimed, 
among  other  grounds  of  defense,  that  no 
responsibility  for  a  wrong  attaches  wherever 
there  intervenes  the  independent  act  of  a 
third  person  between  defendant's  negligence 
4ind  the  injury  sustained,  which  affects  and  is 
the  immediate  cause  of  the  injury.  This  propo- 
sition is,  without  doubt,  sustained  by  a  con- 
vincing weight  of  authority;  but  we  do  not 
think  it  applies  to  this  case,  because  the  very 
negligence  alleged  consists  in  permitting  the 
intrusion  into  the  car  of  the  third  person  whose 
independent  act  was  the  immediate  cause  of 
the  injury.  It  will  be  necessary,  therefore, 
to  inquire  what,  upon  principle,  should  be 
deemed  the  measure  of  the  duty  which  the  de- 
fendants owed  to  the  injured  person  in  this 
case,  and  what  degree  of  negligence  in  the 
performance  of  that  duty  will  render  them  re- 
8ponsible  for  the  injury  sustained. 

Under  no  circumstances  is  a  carrier  of  pas- 
sengers for  hire  held  as  an  insurer  of  their 
safety,  though  the  highest  degree  of  care  and 
diligence  in  guarding  their  safety  is  required, 
and  the  slightest  imputation  of  negligence 
a^nst  which  human  dare  and  skill  can  pro- 
vide will  make  them  responsible  for  any  de- 
fect in  machinery,  or  for  any  negligence  upon 
the  part  of  their  servants;  but  tbe  negligence 
complained  of  must  stand  as  the  proximate 
cause  of  the  injury  sustained, — ^that  is,  it  must 
4)e  the  direct  and  efficient  cause  of  the  injury. 
As  was  said  by  Justice  Miller  in  Scktffer  v. 
WMhingian  City,  V.  M.  d  G.  &  R  Co.  105 
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17.  S.  249.  26  L.  ed.  1070:  "To  warrant  a  find- 
ing that  negligence  or  an  act  not  amounting  to 
wanton  wrong  is  the  proximate  cause  of  an  in- 
jury, it  must  appear  that  the  injury  was  the 
natural  and  probable  consequence  of  the  u^- 
ligence  or  wrongful  act,  and  that  it  oagbt  u> 
have  been  foreseen  in  the  light  of  the  atteDdmi? 
circumstances."  In  this  quotation  is  to  be 
found  tbe  principle  upon  which  this  case 
should  be  decided,— a  principle  which  goes 
far  to  reconcile  the  seeming  conflict  between 
the  authorities  cited  on  behalf  of  the  plaintiffs 
and  the  defendants  in  error.  The  cases  relied 
by  the  plaintiffs  in  error  are  actions  to  re- 
cover the  value  of  goods  which  passengers 
have  lost  while  occupying  berths  upon  sleep- 
ing cars.  Robbery  is  of  frequent  occurrence, 
and  larceny  yet  more  frequent;  and  to  invite  a 
passenger  to  enter  a  sleeping  car  with  bis 
property,  and  to  go  to  sleep,  in  the  confidence 
that  his  person  and  property  will  be  shielded 
and  protected  by  those  who  have  andertaken 
that  duty,  imposes  a  veiy  high  degree  of 
watchfulness  and  care  upon  the  aleeping-csr 
company.  Passengers  are  invited  to  enter  and 
to  sleep.  They  are  thereby  disarmed  and  in- 
capacitated for  self-protection.  Carriers  are 
paid  to  preserve  watch  and  ward  over  their 
sleeping  guests,  and  they  are  rightfully  held  to 
a  due  and  faithful  discharge  of  the  obligations 
thus  assumed.  Experience  teaches  ua  that, 
when  property  is  exposed  to  theft,  it  te  apt  to 
be  stolen;  but  murder  is  of  infrequent  occur- 
rence. When,  therefore,  a  sleeping  car  oom- 
pany  receives  a  passenger,  and  he  retires  to 
rest,  it  may  well  be  assumed  to  anticipate  and 
be  required  to  guard  and  protect  him  against 
a  crime  which  is  likely  to  occur  whenever  the 
temptation  and  the  opportunity  are  presented. 
It  cannot  be  deemed  to  have  anticipated  or  be 
expected  to  guard  and  protect  him  against  a 
crime  so  horrid,  and  happily  so  rare,  as  that 
of  murder.  There  is  no  causal  connection  be- 
tween the  negligence  pleaded  and  the  injury 
sustained.  In  a  peaceful  community,  in  a 
law-abiding  and  Christian  land,  a  car  of  the  de- 
fendant company  is  invaded  in  the  night-time 
by  an  assassin,  and  an  innocent  man  falls  a 
victim  to  his  murderous  assault.  Can  it  be 
said  that,  in  leaving  a  door  ajar,  in  permitting 
a  stranger  or  passenger  to  enter,  the  defend- 
ants were  guilty  of  negligence,  when  to  hold 
them  negligent  would  te  to  say  that  they 
should  have  expected  the  tragedy  which  gave 
rise  to  this  action?  To  do  so  would  be  to  re- 
quire of  them  more  than  human  foresight  as 
to  the  minds  and  motives  of  men,  and  make 
them,  indeed,  insurers  of  the  safety  of  pas- 
sengers, while  under  their  care,  against  all 
dangers,  however  remotely  connected  with 
their  acts  of  omission  or  commission.  This 
view  does  not  seem  to  have  prevailed  in  those 
cases  in  which  injuries  to  the  perron,  and  not 
to  the  property,  of  passengers,  have  been 
tbe  subject  of  investigation. 

In  the  case  of  Putnam  v.  Broadway  S  &  A. 
B,  Co.  55  N.  Y.  108. 14  Am.  Rep.  190,  thesuh 
ject  is  very  fully  considered  and  the  court  sajs 
that  "the  conductor  was  only  called  upon  to 
act  upon  improprieties  or  offenses  witnessed  by 
him,  or  made  known  to  him  in  some  other  way, 
and  the  company  can  only  be  charged  for  neg- 
lect of  some  duty  arising  from  dn^umstanoes 
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of  which  the  conductor  was  cogoizant,  or  of  j 
-which  be  ought,  io  the  discharge  of  his  duties  j 
as  conductor,  to  have  been  cognizant.  .  .  . 
The  law  ordinarily  looks  onl^  to  the  proximate 
cause  of  an  injury  in  holding  the  wrongdoer 
liable  to  an  action;  and  if  the  dam^e  is  not 
the  probable  consequence  of  a  wrongful  act,  it 
Is  not  the  proximate  cause,  so  as  to  make  the 
wrongdoer  liable."  In  MeOrew  ▼.  Stone,  58 
Pa.  ^6,  the  rule  is  declared  to  be  *Hhat  a  man 
is  answerable  for  the  consequences  of  a  fault, 
which  are  natural  and  probable  .  .  .  while  it 
is  true  that  if  his  fault  happen  to  concur  with 
something  extraordinary,  and  therefore  not 
likely  to  &  foreseen, he  will  not  be  answerable." 
In  the  case  of  PittOmrgh,  Ft.  W,  A  C.  B.  Co,  v. 
Jlivdi,  53  Pa.  512  (one  of  the  leading  cases 
upon  this  subjrct),  it  is  said:  "There  is  no 
fiuch  privity  between  the  company  and  the  dis- 
orderly passenger  as  to  make  them  liable  on 
the  principle  of  respondeat tuperior.  The  only 
fi^round  on  which  they  can  be  charged  is  a  vio- 
lation of  the  contract  they  made  with  the  in- 
jured party.  They  undertook  to  carry  the 
plaintiff  safely,  and  so  negligently  performed 
this  contract  that  she  was  injured.  This  is 
the  ground  of  her  action— it  can  rest  upon  no 
other."  In  that  case  a  riotous  crowd  rushed 
upon  the  cars  in  such  numbers  as  to  defy  the 
power  of  the  conductor  to  resist  them.  They 
commenced  to  fight  in  the  car  in  which  the 
plaintifif  was  injured.  Three  causes  of  error 
were  assigned:  First,  "the  evidence  shows  that 
the  conductor  did  not  do  his  duty  by  allowing 
improper  persons  to  get  on  the  cars;  secondly, he 
allowed  more  persons  than  were  proper,  under 
the  circumstances,  to  get  on  the  train,  and  re- 
main upon  ii;  third,  he  did  not  do  what  he 
could  and  ought  to  have  done  to  put  a 
Btop  to  the  fight  upon  the  train,  which  re- 
sulted in  the  plaintiff's  injury."  In  discuss- 
ing these  errors,  the  court  said  that  it  had  been 
left  to  the  jury  to  "determine  whether  the 
disorderly  character  of  the  men  who  came 
upon  the  train  had  fallen  under  the  conduc- 
tor's observation,  so  as  to  induce  a  reasonable 
man  to  apprehend  danger  to  the  safetv  of  the 
passengers."  The  plain  meaning  of  this  is 
that  the  liability  depended  upon  the  fact  that 
the  disorderly  character  of  the  men  who  were 
permitted  to  enter  the  train  had  come  under 
the  conductor's  observation,  and  was  such  as 
to  induce  a  reasonable  man  to  apprehend  dan- 
ger to  the  safety  of  the  passengers.  The  liabil- 
ity was  made  to  rest  upon  the  expressor  implied 
notice  to  the  conductor  of  the  dangerous  char- 
acter of  those  entering  the  train.  In  the  case 
of  Neto  Orleans,  St,  U  A  C,  R,  Co.  ▼.  Burke, 
68  Miss.  200.  24  Am.  Rep.  689,  four  or  five 
persons  were  co-passengers  with  the  plaintiff 
on  a  special  train.  They  were  riding  together 
in  a  baggage  car,  and  rudely  depriv^  the 
plaintiff  of  bis  hat.  The  plaintiff  sent  to  the 
conductor  and  informed  him  of  the  injury. 
The  conductor  asked  them  to  return  the  hat. 
They  became  insulting,  and  a  fight  ensued,  in 
which  the  plaintiff  was  shot  He  sued,  and 
recovered  damages;  the  court  holding  that  it 
is  the  duty  of  the  conductor  of  a  passenger 
train  to  preserve  order,  to  protect  passengers 
from  insuilt  and  injury  from  their  fellow  pas- 
sengers, and,  if  necessary  to  the  discharge  of 
this  duty,  he  should  stop  the  train  and  sum- 
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mon  to  his  aid  his  fellow  em(\1oyees  and  sucli 
passengers  as  might  be  willing  to  assist,  and 
eject  the  disorderly  persons  from  the  train. 
Failure  to  discharge  this  duty  as  far  as  he  has 
the  means  and  power  renders  the  railroad 
company  liable  in  damages  to  the  injured  or 
insulted  passenger.  In  the  course  of  its  opin- 
ion the  court  says:  "The  liability  of  the  car- 
rier arises,  not  from  the  fact  that  the  passen- 
ger has  been  injured,  but  from  the  failure  of 
the  officials  to  afford  protection.  It  will  be 
necessary,  therefore,  in  each  case  to  bring 
home  to  the  conductor  (or  other  agent  or  o^ 
fleer  of  the  company)  knowledge  or  opportu- 
nity to  know  that  the  injury  was  threatened, 
and  to  show  that  by  his  prompt  intervention 
he  could  have  prevented  or  mitiipated  it."  In 
the  case  of  Britton  v.  Atlanta  A  C,  Air  Lin 
R,  Co.  88  N.  C.  586,  48  Am.  Rep.  749,  it  h 
held  that  it  is  the  duty  of  the  company  to  pro- 
tect every  passenger  from  the  violence  ana  as- 
sault of  his  fellow  passengers  or  of  intruders, 
and  that  it  will  be  held  responsible  for  its  own 
or  its  servants'  negligence  in  the  premises 
when  the  same  might  have  been  foreseen  and 
prevented  by  the  exercise  of  proper  care. 
"The  liability  of  the  defendant  to  the  plaintiff 

frows  not  out  of  the  fact  that  she  was  injured, 
ut  out  of  the  failure  of  its  servants  to  afford 
her  protection,  after  they  had  reasonable 
grounds  for  believing  that  violence  to  her  was 
immir«»nt." 

In  tlitj  case  of  Batton  v.  South  A  North  Ala, 
B.  Co,  77  Ala.  591,  54  Am.  Rep.  80,  it  was 
held  that  while  it  was  the  duty  of  a  railroad 
company,  as  a  common  carrier,  to  protect  its 
passengers  against  violence  or  disorderly  con- 
duct on  the  part  of  its  own  agents  or  other 
passengers  and  strangers  when  such  violence 
or  misconduct  may  be  reasonably  expected 
and  prevented,  yet  that  it  is  not  liable  to  an  ac- 
tion for  damages  for  a  wrong  when  it  is  not 
shown  that  the  company  had  notice  of  any 
facts  which  justified  the  expectation  that  a 
wrong  would  be  committed.  And  the  court, 
in  its  opinion,  says  that  all  the  cases  upon  the 
subject  impose  the  qualification,  that  the 
wrong  or  injury  done  the  passenger  by  such 
strangers  mnst  have  been  of  such  a  character, 
and  perpetrated  under  such  circumstances, 
as  that  It  might  reasonably  have  been  antici- 
pated, or  naturally  expected  to  occur."  These 
cases  seem  to  stand  upon  a  safe  middle  ground 
between  the  English  classes  which  declare  that 
a  passenger  is  only  entitled  to  protection  at 
the  hands  of  the  carrier  and  its  servants 
against  such  injuries  as  might  reasonably  be 
considered  as  within  the  contemplation  of  the 
parties  at  the  time  the  ticket  was  purchased, 
which  is  the  evidence  of  the  contract  of  car- 
riage (See  Pounder  v.  North  Eastern  R.  Co. 
ri892]  1  Q.  B.,  at  pa^  890).  and  the  cases  re- 
lied upon  by  the  plaintiffs  in  error,  in  which 
the  liability  of  sleeping-car  companies  as  to 
the  property  of  passengers  is  enforced,  and  in 
which  there  are 'expressions* which  seem  to 
support  the  contention  as  to  liability  for  in- 
juries to  their  persons.  As  we  have  seen,  the 
responsibility  of  the  carrier  does  not  flow  direct- 
ly from  the  injuries  sustained,  but  rests  upon 
the  principle  that  it  is  the  duty  of  railroad  and 
sleepingcar  companies  to  convey  their  pas^ 
sengers  and  guests  in  comfort  and  safety;  aod». 
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irhile  not  directly  responsible  to  a  passenger 
for  a  wrong  inflicted  by  an  intruder  or  stranger 
or  fellow  passenicer,  tiiey  are  responsible  for 
such  injury  if  it  appear  that  the  companies 
knew,  or  ought  to  have  known,  that  oanger 
existed  or  was  reasonably  to  be  apprehended, 
and  that  they  could,  by  the  use  of  the  agencies 
at  their  disposal,  have  prevented  the  mischief. 
It  is  better  that  the  carrier  should  be  held  re- 
sponsible to  a  passenger  for  injuries  received 
at  the  hands  of  an  intruder,  a  stranger,  or  a 
fellow  passenger  only  in  those  cases  where  its 
agents  or  employees  knew,  or,  in  the  light  of 
surrounding  circumstances  ought  to  have 
known,  that  danger  threatened  or  was  to  be  ap- 
prehended, and  then  failed  to  use  their  author- 
ity and  power  to  protect  him  from  the  impend- 
ing peril,  than  tnat  the  hitherto  recognized 
limits  of  responsibility   lor    n^ligent   acts 


should  "be  enlaTged,''and  the  carrier  be  keld  to 
answer  for  a  casualty  wholly  unforeseen,  avl 
of  which  this  declaration  contains  the  ooly  re- 
corded instance. 

In  this  case,  notice  to  the  company  or  it» 
agents  is  not  charged,  and  no  circuniataiioe  Is 
alleged  which  could  have  put  the  oompuiy  or 
its  agents  upon  inquiry,  or  have  excited  the 
apprehension  of  the  most  careful  and  caatiooiw 
The  wrong  itself  was  not  only  unusual,  bat  it 
is  believed  to  be  wholly  without  precedent 
Certainly,  the  diligence  of  counsel  and  ilie  la- 
bors of  the  court  have  failed  to  discover  any 
similar  caae.  Under  such  drcumatancea  we 
think  It  would  be  harsh  and  oppressive  to  Im- 
pose a  liability  upon  the  defendants. 

The  court  did  not  err  in  sustaining  the 
demurrer,  and  itM Judffment  i$  qfirmetL 
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Apsurol  ^ 
bgr  will*  made  In  settlement  of  a  lawsuit.  Is  not 
▼alid  under  the  statute  of  frauds,  although  the 
Intended  devisee  in  oonsequence  thereof  gives  up 

L  valuable  rights. 

KAprfl  17,  imj 

APPEAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  for  Walla  Walla  County 
in  favor  of  plaintiff  in  an  action  to  compel 
specific  performance  of  an  agreement  to  convey 
property  by  will.  Reverted, 
mThe  facts  are  stated  in  the  opinion. 

MeatTi,  John  L.  Bharpsteln  and  Well- 
ineton  Clark*  for  appellant: 

A  parol  contract  to  make  a  will  whereby 
real  estate  shall  be  devised  cannot  be  enforced. 

Browne,  Stat.  Fr.  g  266;  Oauld  v.  Mangfield, 
108  Mass.  408,  4  Am.  Rep.  678;  EUU  ▼.  Cary, 
74  Wis.  176,  4  L.  R.  A.  56;  BaU  ▼.  Bale,  90 
Ya.  728;  P&nd  t.  Skeean,  182  111.  812,  8  L.  R. 
A.  414;  Devinney  v.  Ooreu,  28  N.  Y.  S.  R.  808; 
Johrii  ▼.  Johni,  67  led.  440;  Manning  v.  Pip- 
pen,  86  Ala.  867;  Arnolds.  Stepftenson,  79Ind. 
126. 

The  fact  that  it  includes  personal  as  well  as 
real  estate  does  not  take  it  out  of  the  statute 
even  as  to  such  personal  property. 

Clark  V.  Davidean,  68  Wis.  617;  EUii  ▼. 
Gary,  and  BaU  ▼.  Bale,  iupra;  Crawford  v. 
JfbrreU.  8  Johns.  256;  VanAlstinsY,  Wimple, 
6  Cow.  162;  BaU  v.  Loomie,  68  Mich.  700. 

Even  thoufrh  divisible,  being  for  personal 
property  over  the  value  of  $50,  as  well  as  real 
estate,  it  cannot  be  enforced. 

Austin  ▼.  Datfie,  128  Ind.  472, 12  L.  R.  A. 
120;  Wallaee  ▼.  Long,  105  Ind.  522,  65  Am. 
Rep.  222. 

Nora.— For  agreement  to  pay  money  or  give 
property  on  the  death  of  the  promisor,  see  noU  to 
Kvell  V.  Oodman  dissk)  U  L.  B.  A.  06Qi 
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The  measure  of  damages  on  breach  of  oon> 
tract  to  make  a  will  is  the  value  of  that  wltb 
which  the  party  has  parted,  whether  in  money 
or  services. 

Bhodet  V.  Shadee,  8  Sandf.  Cb.  279. 

Spedflc  performance  will  not  be  granted 
when  the  legal  remedy  is  sufficient. 

Pom.  Spec.  Perf.  Cont.  §  47. 

The  complaint  does  not  allege  that  the  de- 
cedent devised  or  otherwise  disposed  of  all  his 
estate  by  will,  or  that  he  placed  the  same  bj 
will  or  otherwise  bevond  the  reach  of  respond- 
ent;  and  it  appears  from  the  complaint  that  as 
an  heir  at  law  of  decedent  she  can  secure  all 
the  rights  to  which  she  is  by  law  entitled  with- 
out the  aid  of  a  court  of  equity. 

PureeU  v.  Coleman,  71  U.  S.  4  Wall.  518, 18 
L.  ed.  485. 

The  proof  must  show  that  the  conaideration 
has  been  paid  or  tendered, or  that  there  has  been 
such  part  performance  of  the  contract  that  its 
rescission  would  be  a  fraud  on  the  other  party, 
which  could  not  be  compensated  by  the  recov- 
eiy  of  damages. 

Browne,  Stat.  Fr.  $g  452-454;  WiiUamt  ▼. 
Morrii,  95  U.  S.  444,  24  L.  ed.  860. 

It  is  not  enough  that  the  act  of  part  per 
formance  is  evidence  of  some  agreement;  bnl 
it  must  be  unequivocal  and  satisfactory  evi- 
dence of  the  particular  agreement  charged  in 
the  bill 

Williami  ▼.  Morrie,  tupra:  Pkinip$  t. 
Thomtaon,  1  Johns.  Ch.*181;  (fheaapeaka  d  0, 
Canal  Co.  y.  Toung,  8  Md.  480;  Beard  v. 
Linthieum,  1  Md.  Ch.  846;  Qrofnt  ▼.  Oraig' 
milee,  1  Bibb,  208;  Bathbun  ▼.  BalXbwi,  6 
Barb.  08;  German  ▼.  Maehin,  6  Paige,  298; 
Parkhtiret  ▼.  Van  Cortlandt^  1  Johns  Ch.  278; 
Carhele  v.  Fleming,  1  Harr.  (Del.)  421. 

The  acts  of  part  performance  must  be  goeh 
as  are  referable  to  the  contract  as  alleged,  and 
consistent  with  it. 

Wintermute  ▼.  Garner,  8  Wash.  586;  WO- 
liami  t.  Morris,  eupra:  Woodfall,  Land.  A  T. 
9th  ed.  942;  Priee  v.  Sahiebury^  82  Beav.  446; 
TomMnion  v.  Staight,  17  C.  B.  697;  Chltty, 
Cont.  10th  ed.  60;  2  Story,  £q.  Jur.  g  761; 
Pom.  Spec.  Perf.  Cont  g§  106,  828;  BHHin§ 
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▼.  King,  66  Barb.  688;  Poland  ▼  €t Connor,  1 
Ifeb.  00, 98  Am.  Dec.  827;  Aday  ▼  KehoU,  18 
Ala.  868,  53  Am.  Dec.  225;  Eennesiey  ▼.  Wool- 
4earth,  128  U.  S.  488,  82  L.  ed.  500.  Lann  r, 
JieLaughlin,  14  Minn.  72;  Waten  v.  Eoward, 
A  Md.  Cb.  112:  Col^on  ▼.  Thompson,  15  U.  S. 
-2  Wheat.  886,  4  L.  ed.  258;  Cooth  ▼.  Jackson, 
<(  VeiL  Jr.  12;  Buekmaiier  r  Earrop,  7  Yea. 
Jr.  841;  (TBeiUv  ▼.  Thompson,  2  Cox,  Ch.  271; 
Brennan  ▼.  Bi/l&ii,  2  Dru.  &  W.  849;  MeyneU 
T.  5i/r(Mt,  8  Smale  &  G.  101;  Boone  y.  Jfiv- 
^uri  Iron  Oo,  58  U.  S.  17  How.  840, 15  L.  ed. 
171;  Browne,  Stat.  Fr.  $  492. 

Mettr$,  Bludford  U  Gosefor  respond- 
«nt. 

Seott.  J.y  daliYered  tbe  opinion  of  the 
•court: 

Tbe  plaintiff  brougbt  this  action  against 
the  defendant,  aa  executor  of  tbe  last  will  of 
one  Orley  Hull,  deceased,  to  compel  said 
«xecntor  to  perform  an  alleged  parol  agree- 
ment entered  into  between  tne  plaintiff  and 
«aid  Hull,  whereby  be  agreed  to  devise  to 
her  one  fourth  of  bis  estate  at  the  time  of  his 
^eatb.  Bald  Orley  Hull  and  one  Maiy  Hull 
were  husband  and  wife,  and  plaintiff  was 
their  daughter.  Mary  Hull  died  intestate 
on  tbe  nth  day  of  December.  1886,  at  which 
time  said  parties  were  tbe  owners  of  a  large 
and  valuable  estate,  situated  in  tbe  territory 
of  Washington,  and  mostly  in  Walla  Walla 
county,  all  of  which  was  community  prop* 
orty.  No  attempt  was  made  to  administer 
upon  tbe  estate  of  said  Mary  Hull  until 
March,  1890,  at  which  time  tbe  plaintiff  and 
one  of  her  sisters,  a  Mrs.  Sweasea,  peti- 
tioned for  the  appointment  of  an  adminis* 
trator.  The  estate  at  that  time  was,  and  from 
the  death  of  Mary  Hull  had  been,  in  the  pos- 
session of  the  husband.  A  contest  over  tbe 
appointment  of  an  administrator  was  bad, 
Yrbich  resulted  in  tbe  appointment  of  one 
Winans,  and  an  appraisement  of  the  estate 
was  made  and  returned  to  the  superior  court 
of  Walla  Walla  county,  which  showed  her 
estate  to  be  worth  less  than  $8,000.  Upon 
the  return  thereof  the  plaintiff  and  her  said 
sister  began  proceedings  to  have  a  large 
4unount  of  other  propertv,  including  the 
homestead  upon  which  said  Hull  and  wife 
resided,  and  other  real  estate,  added  to  tbe  in- 
Yentory  of  said  estate.  While  these  proceed- 
ings were  pending,  said  Orley  Hull  began  a 
suit  against  this  plaintiff  and  her  said  sister 
in  the  superior  court  of  Walla  Walls  county, 
for  the  purpose  of  having  said  homestead, 
which  bad  been  obtained  under  tbe  United 
titetes  homestead  laws,  declared  his  separata 
property.  A  decree  was  rendered  in  bis  fa- 
vor, whereupon  this  plaintiff  and  her  said 
sister  gave  notice  of  an  appeal  to  the  supreme 
•court.  While  they  were  perfecting  the  same 
it  is  claimed  that  the  parol  agreement  in 
<]uestion  was  entered  into  between  the  parties, 
which  the  plaintiff  contends  was  substan- 
tially performed  by  her.  Said  Orley  Hull 
-died  on  the  21st  day  of  April,  1892,  leaving 
s  will  in  which  he  bequeathed  to  this  plain- 
tiff tbe  sum  of  $500,  and  no  more,  of  his 
estate,  which  was  of  the  value  then  of  $40,- 
^KX)  or  more,  and  consisted  of  both  real  and 
personal  property.    He  bad  taken  a  second 
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wife,  to  whom  he  left  one  fourth  of  bis  es- 
tate, and  the  remainder  of  it  was  devised  to 
two  other  daughters,  one  of  whom  was  Mrs. 
Swezea,  who  had  loined  with  the  plaintiff  in 
the  previous  litigation  against  him;  said 
three  daughters  £sing  his  only  surviving 
children.  This  action  was  first  tried  to  a 
referee  in  the  superior  court  of  Walla  Walla 
county,  who  found  against  the  plaintiff,  but 
his  findings  were  set  aside  by  the  judge  of 
said  court  and  decree  was  rendered  in  her  fa- 
vor, from  which  this  appeal  is  prosecuted  by 
the  defendant.  Beveral  sets  of  briefs  have 
been  filed  herein,  and  the  cause  has  been 
twice  argued  to  this  court.  A  number  of 
difllcult  questiona  have  been  presented  and 
ably  argued  on  both  sides,  but  we  have  not 
found  it  necessary  to  discuss  all  of  them  in 
arriving  at  a  determination,  owing  to  the 
view  we  have  finally  taken  of  the  law  applica- 
ble to  the  case. 

The  makinff  and  terms  of  said  contract,  as 
alleged  by  the  plaintiff,  were  as  follows: 
That  during  the  pendency  of  tbe  proceedings 
aforesaid  upon  the  part  of  plaintiff  and  Mrs. 
Swezea  to  have  the  other  property  added  to 
the  inventory  of  their  meter's  estate,  and 
of  their  appeal  to  the  supreme  court  from  tbe 
action  brought  by  their  father  to  have  tbe 
homestead  declared  bis  separate  property, 
her  father  proposed  to  her  and  Mrs.  Swezea 
that  if  they  would  discontinue  all  further 
proceedings  in  the  prosecution  of  said  ap- 
peal, and  all  further  proceedings  to  have  said 
other  property  added  to  the  inventory  of  her 
mother's  estate,  and  would  agree  to  a  settle- 
ment and  termination  of  tbe  administration 
of  said  estate  and  the  discharge  of  the  ad- 
ministrator, and  would  give  and  turn  over 
to  their  father  all  the  riffht,  title,  and  interest 
which  they,  and  each  or  them,  bad  in  and  to 
tbe  estate  of  their  said  mother,  with  the  full 
custody  and  management,  control,  and  power 
of  alienation  thereof,  and  in  no  way  interfere 
with  or  obstruct  bis  full  and  complete  man- 
agement  and  control  of  tbe  same,  be  would, 
on  bis  part,  deYise  and  bequeath  to  tbe  plain- 
tiff and  to  Mrs.  Swezea,  each,  by  his  last 
will  and  testament,  a  one*fourth  interest  in 
his  whole  estate  at  the  time  of  bis  death ;  and 
acceptance  and  performance  of  this  agree- 
ment by  the  plaintiff  and  Mrs.  Swezea  are  al- 
leged. It  appears,  however,  that  the  only 
direct  act  performed  was  the  signing  of  a 
stipulation  by  said  parties  to  discbar^ire  llis 
administrator,  and  terminate  tbe  administra- 
tion of  the  estate  of  Mary  Hull.  But  it  ap- 
pears that  nothing  further  was  done  by  either 
the  plaintiff  or  Mrs.  Swezea  in  the  prosecu- 
tion of  tbe  appeal  from  the  Judgment  ren- 
dered in  the  action  aforesaid,  and  that  plain- 
tiff lost  her  rights  therein  by  reason  of  the 
lapse  of  time,  and  that  thereby  the  decree 
which  had  been  rendered  in  tbe  superior 
court  became  final,  and  settled  tbe  title  to  the 
homestead  tract  in  her  father.  It  is  conceded 
that  neither  the  plaintiff  nor  Mrs.  Swezea 
gave,  or  offered  to  give,  their  father  a  deed 
of  their  interest  in  and  to  any  of  the  lands, 
and  it  does  not  appear  that  he  ever  asked  for 
one.  The  record  title  to  all  of  said  lands 
stood  in  his  name,  and  he  at  all  times  after 
the  decease  of  their  mother  was  in  full  and 
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exclnsive  poBsession  thereof.  It  also  appears 
that  seYeral  tracts  of  the  remaining  lands 
other  than  the  homestead,  and  a  large  amount 
of  personal  property,  were  at  various  times 
sola  by  him,  and  the  proceeds  of  one  80-acre 
tract  were  divided  between  the  plaintiff  and 
Mrs.  Swezea ;  and  it  is  contended  by  the  plain- 
tiff that  by  reason  of  her  acquiescence  in  the 
■ale  of  said  personal  and  resu  property  and  a 
failure  to  object  thereto,  and  by  reason  of  the 
lapse  of  time,  etc.,  the  title  so  attempted  to 
be  conveyed  by  her  father  became  perfected 
in  the  respective  grantees,  and  therefore  no 
other  conveyance  relating  thereto  can  at  this 
time  be  held  to  be  necessary.  It  appears, 
however,  that  one  tract,  known  as  the  **  Eureka 
Flat  Farm,"  which  was  also  owned  by  her 
father  and  mother  as  community  property, 
still  remains  and  is  a  part  of  the  property  of 
said  estate.  As  to  this  it  is  contendea  by  the 
plaintiff  that  it  was  never  understood  by  any 
of  the  parties  that  a  deed  from  the  plaintiii 
and  Mrs.  Swezea  to  her  father  was  necessary 
to  vest  the  complete  title  to  any  of  these  lands 
in  him,  and  that,  as  he  had  never  asked  for 
one,  and  had  always  had  the  full  and  exclu- 
sive management  and  control  of  said  real 
estate,  and  dealt  with  it  as  his  own,  the  fail- 
ure to  execute  such  a  deed,  if  one  was  neces- 
sary, should  not  bar  her  of  her  right  to  a  per- 
formance of  the  contract  upon  his  part  at  this 
time;  and,  furthermore,  that  if  the  court 
should  hold  that  such  a  deed  is  necessary,  she 
asks  to  be  permitted  to  give  one  at  this  time. 
It  does  not  appear  that  Mrs.  Swezea  is  will- 
ing to  give  such  a  deed,  but,  if  the  contract 
can  be  regarded  as  a  severable  one  so  far  as 
plaintiff  Is  concerned,  and  has  been  suffi- 
ciently established  in  law,  we  could  see  no 
objection,  under  the  circumstances  of  this 
case,  to  her  giving  such  a  deed  now. 

The  making  of  this  contract  is  disputed 
by  the  defendant,  but  little  or  no  testimony 
was  introduced  to  contradict  the  testimony 
upon  the  part  of  the  plaintiff.  The  attack  of 
the  defendant  was  mainly  directed  against 
the  validity  of  the  contract  under  the  statute 
of  frauds  re-enacted  here,  and  the  important 
question  to  be  determined  is  whether  there 
had  been  a  sufficient  performance  of  it,  con- 
ceding that  it  was  entered  into,  to  entitle 
plaintiff  to  a  specific  performance  thereof. 
The  proof  upon  the  part  of  the  plaintiff  was 
clear  and  explicit  as  to  the  terms  of  this  con- 
tract, but  the  only  performance  of  it  upon 
her  part  was  in  signing  the  stipulation  to 
discharge  the  administrator  and  terminat- 
ing the  administration  of  her  mother's  estate, 
and  in  allowing  her  appeal  from  the  action 
aforesaid  to  lapse.  It  does  not  appear  that 
her  father  did  anything  towards  the  perform- 
ance of  said  contract,  and  under  its  terms 
there  was  nothing  for  him  to  do  except  to  de- 
vise to  the  plaintiff  and  Mrs.  Swezea  one 
fourth  of  the  estate  of  which  he  died  seised. 
Upon  the  termination  of  the  administration 
of  her  mother*s  estate,  it  appears  that  cer- 
tain of  the  personal  oroperty  was  divided  be- 
tween the  parties,  o^  which  the  plaintiff  re- 
ceived a  portion;  but  the  division  of  this 
personal  property,  and  the  further  division 
between  plaintiff  and  Mrs.  Swezea  of  the 
proceeds  of  the  80  acre  tract  afterwards  sold 
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b;^  their  father,  cannot  be  considered  as  a  part 
performance  of  the  contract,  for  by  xhts  terma 
thereof  he  Was  to  have  all  of  said  property, 
both  real  and  personal;  and  such  division 
was,  in  fact,  inconsistent  with  the  contract. 
Nor  were  these  matters  claiiped  by  the  plain- 
tiff to  be  a  part  performance.  She  claimed 
that  the  same  was  a  gift  to  her,  and  that  the 
expressed  purpose  of  her  father  in  giving 
said  property  to  Mrs.  Swezea  and  herself  was 
to  place  them  upon  an  equal  footing  with 
the  other  sister,  to  whom  he  had  previously 
given  property. 

It  satisfactorily  appears  to  all  the  members 
of  this  court  who  sat  upon  the  trial  of  the 
cause  that  some  kind  of  a  contract  was  en- 
tered into  between  the  parties  at  the  time 
alleged.     The  parties  were  at  that  time  re- 
lying upon  their  legal  rights,  and  undertak- 
ing to  maintain  their  claims  in  the  ooait% 
and  were  proceeding  adversely  to  each  other ; 
but  upon  the  making  of  this  agreement  all 
of  these  proceedings  were  discontinued,  and 
peace  and  harmony  were  established  between 
them.     By  allowing  said  appeal  to  lapee, 
plaintiff  lost  valuable  rights,  for,  while  the 
question  was  then  undetermined,  under  re- 
cent decisions  of  this  court  it  has  been  held 
that  a  homestead  acquired  under  the  United 
States  homestead  laws  is  the  community  prop- 
erty of  the  husband  and  wife ;  and,  if  the 
testimony  offered  by  the  plaintiff  in  support 
of  this  contract  could  be  considered  as  legally 
sufficient,  or  would  show  enough  done  to  au- 
thorize its  enforcement,  a  majority  of  the 
members  of  the  court  who  sat  upon  the  trial 
could  not  agree  to  set  aside  the  contract,  or 
find  it  otherwise  than  as  testified  to  by  the 
witnesses  for  the  plaintiff,  which  would  re- 
sult in  an  affirmance  of  the  judgment.     One 
of  the  strongest  circumstances  In  support  of 
the  making  of  the  contract  as  alleged  is  the 
fact  that  Mrs.  Swezea,  whose  interests  were 
directly  and  adversely  affected  by  it,  if  a 
valid  one  was  entered  into,  was  not  called 
by  the  defendant  to  dispute  it,  or  testify  in 
relation  thereto.      The  circumstances  con- 
nected therewith  all  go  to  show  that  one  was 
entered  into,  and  that  the  plaintiff  is  acting 
in  good  faith  in  the  transaction,  for,  if  ad- 
vocating a  false  claim,  she  would  probably 
have  fixed  a  different  time  for  the  making 
of  the  contract,  and  not  one  when  Mrs.  Swe- 
zea   was  present  and   participated   therein; 
and,  considered  only  from  the  standpoint  of 
the  apparent  truthnilness  of  the  testimony, 
the  claim  made  by  the  plaintiff  appeals  to  the 
court  so  strongly  that  relief  would  be  gladly 
extended  were  we  authorized  to  do  so  under 
the  law.    But  it  must  be  remembered  that  a 
just  claim  cannot  always  be  enforced  by  the 
courts,   and,   furthermore,   that  it   was  the 
plaintiff's  father  who  undertook   to   make 
this  unequal  and  seemingly  unfair  disposi- 
tion of  his  property,  and  the  law  recognizes 
such  a  right,  generally,  in  the  parent.     The 
reasons  which  led  thereto  in  this  instance  are 
unknown  to  us,  and,  of  course,  are  none  of 
our  concern. 

But,  conceding  that  the  contract  was  en- 
tered into  as  testified  to  by  the  plaintiff's 
witnesses,  was  there  a  sufficient  part  perform- 
ance to  avoid  the  statute  of  frauds?    If  not. 
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and  ooDcediniE?,  also,  that  there  was  a  sub- 
stantial performance  upon  the  part  of  the 
plaintiff,  it  is  difficult  to  conceiye  what  more 
could  have  been  done  during  the  lifetime  of 
the  father  to  give  it  effect  against  the  stat- 
ute, unless  the  making  of  the  will  would 
have  relieved  it  of  the  objection,  even  if 
afterwards  revoked.  But  no  definite  time 
was  fixed  for  the  making  of  such  will,  and 
there  was  no  proof  that  any  will  was  made 
other  than  the  one  probated.  The  law  is  wel  1 
settled  that  a  party  may  enter  into  a  valid 
contract  to  make  a  will  in  favor  of  another 
party,  and  also  that  a  parol  contract  to  make 
such  a  will  may  be  sufficiently  i)erformed 
during  the  lifetime  of  the  parties,  so  that  a 
court  ~of  equity  will  compel  a  specific  per- 
formance. But  there  is  a  conflict  in  the  cases 
where  the  kind  and  degree,  of  part  perform- 
ance necessary  for  such  a  purpose  is  consid- 
ered. Some  of  the  cases  cited  by  the  plain- 
tiff directly  support  her  contention  that  there 
was  a  sufficient  part  performance  to  avoid 
the  statute  of  frauds.  One  of  the  strongest 
is  probably  that  of  JohnMu  v.  HubbeU  (de- 
cided in  New  Jersey  in  1855),  10  N.  J.  Eg. 
382,  66  Am.  Dec.  778 ;  althouffh  the  facts  in 
that  case  showed  a  greater  degree  of  part 
performance  than  appears  in  this,  for  there 
deeds  were  executed,  and  the  father  obtained 
title  to  a  tract  of  land  by  a  conveyance  from 
his  daughter,  which  his  son  had  conveyed  to 
the  daughter  in  pursuance  of  the  contract 
to  make  the  will.  But  while  the  relief  asked 
was  not  granted  in  that  case,  the  opinion 
holds  that :  **  If  one  partv  to  a  parol  agree- 
ment has  wholly  or  partially  perform^  it 
on  his  part,  so  that  a  nonfulfillment  by  the 
other  partv  is  a  fraud,  the  court  will  com- 
pel a  performance."  It  will  be  observed, 
however,  that  of  the  numerous  cases  to  which 
attention  is  called  in  the  opinion  none  are 
cited  in  support  of  this  proposition.  Van- 
duyns  ▼.  Vreeland,  13  N.  J.  £q.  142,  decided 
in  1858,  also  supports  the  contention  of  the 
plaintiff,  although  the  court  in  that  case 
found  that  there  nad  been  a  partial  perform- 
ance of  the  contract  bv  the  other  party.  An- 
other case  is  that  of  Maddox  v.  Bowe,  28  Ga. 
481,  where  a  father  agreed  with  his  son  thst, 
if  the  son  would  convey  to  him  a  lot  of  land, 
he  would  devise  to  the  son  two  other  lots  of 
land.  The  court  decreed  a  specific  pei^orm- 
ance  of  the  contract.  In  that  case,  however, 
the  father  undertook  to  fflve  effect  to  the  con- 
tract by  executing  a  will  which  was  held  to 
t)e  void.  But  the  court  considered  it  as  evi- 
dence in  support  of  the  contract.  We  shall 
not  undertake  to  review  the  cases  cited  by 
the  plaintiff,  but  content  ourselves  with  say- 
ing that  none  of  the  others  to  which  our  at- 
tention has  been  called  are  as  nearly  in  point 
as  the  ones  above  mentioned.  Many  of  them 
make  use  of  the  same  general  expression  that 
a  court  of  equity  will  decree  a  performance 
where  a  nonperformance  will  result  in  a  fraud 
upon  the  other  party,  and  that  the  statute  of 
frauds  was  designed  to  prevent  frauds,  and 
not  to  facilitate  them ;  and,  so  far  as  these 
general  statements  are  concerned,  tiiey,  in  a 
measure,  support  the  plaintiff's  case  as  con- 
tended, for  it  appears  that  under  this  con- 
tract she  has  lost  valuable  rights  beyond  re- 
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covery,  if  the  contract  cannot  be  enforced ; 
yet  none  of  the  other  cases,  when  a  nuidered 
with  reference  to  the  facts  involved,  would 
support  a  case  like  this  one.  In  many  of 
them  the  action  was  founded  upon  a  written 
agreement,  and  in  others  the  contract  was  to 
convey  specific  property  of  which  possession 
had  been  given  during  the  lifetime  of  tb^ 
testator,  as  in  Bird  v.  P&pe,  78  Mich.  488. 
The  cases  cited  that  do  support  the  plain- 
tiff's contention  are  overborne  by  the  weight 
of  authority,  and  the  rule  seems  to  be  well 
settled  that  to  enforce  a  parol  contract  to 
make  a  will  there  must  have  been  at  least 
some  substantial  thing  done  by  the  testator 
in  his  lifetime  in  pursuance  of  that  contract. 
This  seems  to  be  required  for  the  purpose  of 
placing  the  proof  of  the  contract  beyond  a1) 
legitimate  controversy,  and  bears  directly 
upon  the  question  of  the  proof.  The  fraud 
to  be  prevented  is  the  danger  of  the  fraudu- 
lent establishment  of  such  contracts,  and  thia 
is  the  purpose  of  the  provision  of  the  stat- 
ute ;  ana  the  cases  which  hold  that  a  perform- 
ance upon  the  part  of  one  party  alone  is  suffi- 
cient seem  to  lose  sight  of  this  fact,  and 
assume  that  the  contract  can  as  well  be  es- 
tablished by  the  acts  of  one  party  a1one» 
against  the  statute,  although  the  case  of  Van- 
duyne  v.  Vreeland,  iupra,  holds  that  the  de- 
fendant may  admit  the  making  of  the  con- 
tract, and  yet  make  use  of  the  statute  to 
defeat  it.  If  the  contract  is  void  as  to  the 
real  estate,  the  plaintiff  cannot  enforce  it  aa 
to  the  personalty  either,  for,  being  void  in 
part,  it  is  void  as  a  whole.  Ellis  v.  Gary, 
74  Wis.  176,  4  L.  R.  A.  55 ;  Pond  v.  Sfieean^ 
182  111.  812,  8  L.  H.  A.  414 ;  Oould  v.  Mans- 
field, 108  Mass.  408. 

Some  of  the  courts  at  different  times  have 
expressed  a  regret  that  the  exceptions  to  the 
rules  laid  down  by  the  statute  of  frauds  have 
been  established,  and  the  disposition  at  the 
present  time  is  very  general  against  any  fur- 
ther relaxation.  By  the  weight  of  authority 
at  this  time  the  rule  seems  to  be  settled  that, 
in  order  to  enforce  specific  performance  of  a 
parol  contract  to  convey  land,  possession  must 
have  been  transferred.  The  Supreme  Court 
of  the  United  States  in  Purcell  v.  CoUman,  71 
U.  S.  4  Wall.  518,  18  L.  ed.  485,  decided  in 
1 866,  strongly  supports  this  doctrine.  F^nd  v. 
Sheean,  supra,  decided  by  the  supreme  court 
of  Illinois  in  1890,  holds  that  delivery  is 
essential.  Many  other  cases  are  cited  in  the 
opinion  there  rendered.  Johns  ▼.  Johns,  67 
Ind.  440,  holds  likewise;  and  the  supreme 
court  of  Pennsylvania,  in  the  case  of  Pugh 
V.  Qood,  8  Watts  &  8.  56,  holds  that  deliv- 
ery of  possession  pursuant  to  the  contract  is 
the  test  of  part  performance.  We  shall  not 
call  attention  to  all  of  the  cases  so  holding, 
but  there  is  another  line  which,  while  not 
directly  passing  upon  this  question,  holds 
that  a  part  performance  by  one  of  the  par- 
ties is  not  sufficient,  and  that  there  must  have 
been  a  part  performance  by  the  other  party 
also.  Some  of  them  are  Wallace  v.  Long, 
105  Ind.  522,  55  Am.  Rep.  222 ;  Austin  v. 
Davis,  128  Ind.  472,  12  L.  R.  A.  120,  and 
Ellis  V.  Oary,  supra.  That  payment  and  ac- 
ceptance of  the  purchase  price  is  not  a  sufli- 
cient  part  performance  is  now  well  settled 
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by  the  later  cases.  Pom.  Spec.  Perf.  Gont. 
%  112,  and  cases  there  cited.  See  also  Oould 
Y.  Marutfield,  tupra,  and  HiUe  ▼.  BcUs,  90  Va. 
728,  in  relation  to  parol  agreements  to  make 
mutual  wills,  holding  such  contracts  invalid 
Tvbere  wills  were  made  accordingly,  but  were 
subsequently  revoked  on  one  side.  In  this 
-case  nothing  was  done  by  Hull  in  pursuance 
of  this  contract.  The  possession  of  no  prop- 
«rty  was  transferred  thereunder  to  any  of  the 
parties.  He  had  actual  possession  of  all  of 
It  except  much  the  smaller  part  of  the  per- 
sonalty, which  was  in  the  hands  of  the  ad- 
ministrator, and  in  which  Hull  had  an  in- 
terest. This  was  amicably  divided  between 
the  parties  as  aforesaid.  But,  as  seen,  such 
division  and  transfer  were  no  part  perform- 
ance of  the  contract  alleged  bv  the  plaintiff, 
for  the  terms  of  the  contract  did  not  call  for 
it.  If  the  making  of  a  previous  will  in  pur- 
suance of  the  contract  would  not  have  been 
«  sufficient  part  performance  by  Hull,  then 
the  nature  of  this  contract  was  such  tiiat  it 
would  not  admit  of  a  sufficient  part  perform- 
ance to  make  it  valid,  for  there  was  nothing 
«l8e  for  him  to  do  in  the  premises.  Conced- 
ing all  that  the  plaintiff  claims  with  refer- 
ence to  the  proof,  we  are  still  forced  to  the 
conclusion,  under  the  authorities,  that  the 


is  not  entitled  to  a  decree  for  a  specific  per- 
formance, for  we  are  not  disposed  to  add  to 
or  extend  Uie  exceptions  to  the  rule  estab- 
lished  by  the  statute  to  meet  the  seeming 
hardships  of  a  particular  case.  The  fsuU 
rests  with  the  parties  in  not  patting  their 
contracts  in  writing.  The  rule  shoold  not 
be  infringed  as  freely  after  the  death  of  one 
of  the  parties  as  in  cases  where  the  contract 
was  to  be  performed  during  hia  lifetime.  If 
a  period  of  years  had  been  fixed  by  the  con- 
tract for  the  convevance  of  this  property  by 
Hull  to  the  plaintift,  instead  of  a  devise,  and 
the  parties  were  all  living,  under  the  over- 
whelming weight  of  authority  there  was  not 
a  sufficient  part  performance  to  authorise  its 
specific  enforcement.  Why  should  the  esse 
be  different,  or  more  liberally  viewed  as  to 
alleged  parol  contracts  to  convey  by  will? 
The  party  seeking  to  enforce  it  should  be  in 
no  more  favorable  position  certainly  than 
where  the  conveyance  was  to  be  by  deed,  for 
in  the  latter  case  the  claim  genenlly  oould 
be  more  easily  met  and  disputed. 
Bevened, 


Hojtv  Ch.  J.,  and  Gordon*  J.» 
Dunbar*  J.,  dissents. 
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Lemuel  N.  JOHN,  Piff,  in  Err. 
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^1.   Seetlon  7  of  chapter  70  of  the  Code 

is  as  follows:  **No  owner  or  tenant  of  any  land 
oontaining  ooal  shall  open,  or  sink,  or  dig,  exca- 
vate, or  work  in  any  ooal  mine  or  shaft,  on  such 
laud,  within  6  feet  of  the  line  dividinir  said  land 
from  that  of  another  person  or  persons,  without 
the  consent,  in  writing,  of  every  person  inters 
eeted  in,  or  having  title  to,  such  adjoining  lands 
tn  possession,  reversion,  or  remainder,  or  of  the 
.guardians  of  any  such  persons  as  may  be  infants. 
If  any  person  shall  violate  this  section,  he  shall 
forfeit  $600  to  any  person  injured  thereby  who 
may  sue  for  the  same.**  This  statute  is  constitu- 
tional, and  by  the  term  *injury**  means  the 
wrong  done  the  party  by  the  violation  of  the 
statute. 

H*  The  penalty  preeerlbed  may  be  recov- 
ered by  the  pemon  injured  in  an  action  of  trespass 
on  the  case  in  the  form  set  forth  in  the  opinion. 

3*   PlatfitifT  or  defendant  maj  demnr 

to  the  evidence,  and  the  demurrant  must  set  out 
the  whole  evidence:  and  the  court,  unless  it  be 
plainly  against  the  demurrant,  and  appears  to  be 
resorted  to  only  for  delay,  should  compel  the 
other  party  to  join  in  the  demurrer  without  re- 
quiring the  demurrant  to  make  on  the  record  any 
admission  of  inferences  of  fact;  but  it  is  for  the 

^Readnotes  by  Hoiff,  P. 

Nora.— Statutory  regulations  of  mining,  so  far  as 
they  are  for  the  protection  and  safety  of  workmen, 
«re  the  subject  of  a  note  to  Consolidated  Ck>ai  ft  M. 
Co.  V.  day  (Ohioj25  L.  B.  A.  8tfL 
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court  to  deduce  all  inferences  fairly  dedndble 
firom  the  evidence  demurred  to. 

4.  Bydemnninf  to  evldenee  the  denrar- 
rant  is  now,  under  I  9  of  chap.  181,  not  heU 
to  waive  any  port  of  his  competent  evidenoe;  but 
where  it  conflicts  with  that  of  the  other  party  it 
will  be  regarded  as  overborne,  unless  It  mani- 
festly appears  to  be  clearly  and  deddedly  pre- 
ponderant. He  admits  the  credit  of  the  evidence 
demurred  to,  and  all  Inferences  of  tset  that  may 
be  fairly  dedudble  from  the  evidenoe,  but  only 
such  facts  as  are  fairly  dedudble;  and  refers  it  to 
the  court  to  deduce  such  fair  inferenoea. 

6*  It  le  not neue— ni  y  Itor the jnry  to  ftnd 
any  hypothetical  Terdlet  for  danMg«>s 
where,  as  in  a  case  like  this,  the  aotfon  Is  on  a 
statute,  and  only  for  a  forfeiture  or  penalty  defi- 
nitely prescribed  thereby. 

6«  Where*  ae  in  this  eaeot  the  stsi^tnte 
preecribee  the  penalty  or  the  sum  to  be 

forfeited,  but  not  the  form  of  aotkm,  debt  will 
lie:  or  the  form  of  action  may  be  sueh  as  the  par- 
ticular nature  of  the  wrong  or  injury  may  re- 
quire. 

7.  Any  person  li^nred  by  the  Ttolatlos 
of  a  atatnte  may  recover  from  the  offender 
such  damages  as  he  may  sustain  by  reason  of  the 
violation,  although  a  penalty  or  forfeftore  for 
such  violation  be  thereby  imposed,  unless  the 
same  be  expressly  mentioned  to  be  in  lieu  of  dam- 
ages.  Oode,ohap.  10S,I7. 

(April  l,180e.) 

ERROB  to  Ae  Circuit  Court  for  Monongalia 
CouDtv  to  review  a  Judjtment  Id  favor  of 
plain  tiff  In  an  action  brought  to  recover  the 
statutory  penalty  and  damages  for  mining  cos! 
within  6  feet  of    the  division  line  betweea 
1  plaintiff's  and  defendant's  land.    AflrmetL 
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The  facts  are  stated  in  the  opinion. 

Memrt.  Oke  J  Johnson  and  L.  V.  Koek* 

for  plaintiff  in  error: 

Where  an  indictment  can  be  maintained  or  a 
civil  action  brought  only  by  force  of  the  stat- 
ute, the  substance  of  the  statute  must  be  set 
out  in  the  indictment  or  declaration. 

Crookham  v.  8(q,(e,  6  W.  Ya.  510;  Stats  ▼. 
Btff^,  10  W.  Va.  704;  Com.  ▼.  Hampton,  8 
<}ratt.  593. 

There  was  absolutely  no  proof  of  any  injury 
^one  to  the  plaintiff,  and  the  statute  does  not 
permit  the  plaintiff  to  recover  any  damages 
unless  he  has  been  injured  by  a  violation  of 
the  statute. 

If  the  statute  had  been  well  pleaded  it  would 
have  no  application  in  this  case,  because  ac- 
<:ording  to  the  very  terms  of  the  statute  the  de- 
fendant had  the  necessary  consent  in  writing 
to  go  across  the  line  for  coal,  because  the  very 
deed  under  which  the  plaintiff  claims  gives  the 
defendant  the  right  to  take  coal  from  the  very 
bank  which  the  defendant  was  about  to  enter 
from  hia  own  land,  to  save  him  the  trouble  of 
draining  the  old  entrance,  which  was  full  of 
water. 

The  said  act  of  the  legislature  is  clearly  un- 
constitutional. Every  man  is  entitled,  not  only 
to  his  own  property,  but  to  the  free  use  and 
enjoyment  oi  it,  except  where  the  public  good 
requires  that  it  or  a  part  of  it  shoola  be  devoted 
to  public  use  in  which  case  Just  compensation 
must  be  made  to  the  owner,  or  where  the  pub- 
lic good  requires  that  the  owner  should  be  re- 
stricted in  the  use  of  his  own  property.  It 
cannot  come  under  the  police  power  because 
that  can  never  be  exercised  except  for  the  pub- 
licgood. 

There  are  certain  vital  principles  in  our  free 
^vemment  which  will  determine  and  over- 
rule an  apparent  and  flaflrrant  abuse  of  legisla- 
tive power;  as  to  authorize  manifest  injustice 
by  positive  law;  or  to  take  away  that  security 
for  personal  liberty  or  private  property,  for  the 

f>rotection  whereof  the  government  was  estab^ 
isbed. 

Colder  y.  Bua,  8  U.  S.  8  Dall.  886,  1  L.  ed. 
«48. 

The  right  of  everybne  to  use  his  own  prop- 
erty as  he  pleases  for  all  the  purposes  to  whidi 
«uch  property  is  usually  applied  is  unlimited 
«nd  unqualified  up  to  the  point  where  the  par- 
ticular use  becomes  a  nuisance. 

Fi$lur  y.  Clark,  41  Barb.  820;  Beddey  y. 
^Skroh,  10  Mo.  App.  76;  Psnutylvania  B.  Co, 
^.  Anffd,  41  N.  J.  Eq.  816,  66  Am.  Rep.  1; 
Wilkinmm  v.  Island,  87  U.  8.  8  Pet.  627,  7  L. 
«d.  542;  Eb  Jacobs,  08  K.  Y.  08, 50  Am.Rep.686; 
JhtmpeUy  v.  Qrem  Bay  d  M,  Canal  Co.  80  U.  8. 
18  Wall.  166, 80  L.  ed.  557;  P^opU,  Manhattan 
JSav.  Inst.,  v.  OiU,  90  N.  Y.  48;  Toledo,  W,  d 
TF.  B.  Co.  y.  Jaeksonville,  67  111.  87,  16  Am. 
Hep.  611. 

This  act  of  the  legislature  which  invades  our 
«acred  right  of  private  property  cannot  possibly 
be  held  valid  aa  an  exercise  of  the  police  power 
of  the  state  because  it  does  not  pretend,  and  it 
could  not  be  pretended,  that  it  was  enacted  for 
the  benefit  of  the  public  under  the  police  power. 
Its  object  is  merely  for  a  private  purpose  in 
ivhich  the  public  is  not  at  all  interested. 

Varner  v.  Martin,  81  W.  Va.  584;  Pitts- 
turg,  W.  dbK,  R  Co.  y.  Benvood  Iron- Works, 
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f  81  W.  Va.  710,  2  L.  R.  A.  680;  Lawton  v. 
SteeU,  153  U.  S.  188.  88  L.  ed.  885. 

The  determination  of  the  legislature  as  to 
what  is  a  proper  exercise  of  its  police  powers 
is  not  final  or  conclusive,  but  is  subject  to  the 
supervision  of  the  courts. 

Barbier  v.  Connolly,  118  U  8.  27,  28  L.  ed. 
923;  Smith  v.  Bivens,  56  Fed.  Rep.  852;  Fort  v. 
Goodwin,  86  8.  C.  445;  UtsyY.  Hiott,  80  8.  C. 
860;  Sanders  v.  Vennino,  88  8.  0.  502. 

The  police  power  of  the  state  can  never  be 
exercised  except  for  the  public  good,  to  which 
private  rights  must  yield;  but  under  all  cir- 
cumstances, when  the  public  good  does  not 
demand  it,  no  legislature  can  invade  the  right 
of  private  property,  either  to  take  it  or  to  de- 
prive the  citizen  of  the  use  of  it  or  any  part  of 

StaU  V.  MarshaU,  64  N.  H.  549,  1  L.  R  A. 
51;  Carthage  v.  Frederick,  122  N.  Y.  268, 10 
L.  R.  A.  178;  MeCnndless  v.  Biehmond  d  D, 
B  Co.  88  8.  C.  108,  18  L.  R.  A  440;  Mugler 
v.  Kansas,  128  U.  8.  628,  81  L.  ed.  205;  StaU 
y.  Loise,  21  W.  Va.  782. 45  Am.  Rep.  570. 

Messrs.  Oeorg«  C.  Stnrfl^lsis  and  Cox  A 
B»kor»  for  defendant  in  error: 

A  declaration  for  a  statutory  injury  is  suf- 
ficient if  it  charges  every  circunostance  neces- 
sary to  show  a  violation  of  the  statute  and 
chances  the  same  as  contra  formam  statuti. 

1  Ohitty,  PI.  12th  Am.  ed.  p.  06,  note  8; 
VailY.Letns,4Johu8.^1, 458,  4  Am.Dec.  300. 

The  basis  of  this  action  is  a  tort  entitling 
the  plaintiff  to  damages  at  common  law  ana 
also  to  a  statutory  damage  or  penalty.  Wher- 
ever a  statute  prohibits  an  iniury  to  an  indi- 
vidual or  enacts  that  he  shall  recover  a  pen- 
alty or  damages  for  such  injury,  though  the 
statute  be  silent  as  to  the  form  of  remedy,  case, 
or,  in  some  instances,  debt,  may  be  supported. 

1  Chity.  PI.  12th  Am.  ed.  p.  142;  1  Elliott, 
Gen.  Pr.  §  800;  Pom.  Rem.  &  Rem.  Rights, 
g  568;  VasH  v.  Smith,  10  U.  8.  6  Cranch,  226. 
8L.  ed.  207;  Leaeli  v.  Leaeh,  58  N.  Y.  680; 
Ooodenow  v.  Snyder,  8  G.  Greene,  590;  HaUeck 
y.  Mixer,  16  CaL  574;  Sanders  v.  Hamilton,  8 
Dana,  550. 

The  presumption  is  always  in  favor  of  the 
constitutionality  of  anyact  of  the  legislature. 

Osbnrn  v.  Staley,  5  W.  Va.  85, 18  Am.  Rep. 
640;  StaU  y.  Workman,  85  W.  Va.  867, 14  L. 
li.  A.600. 

In  the  absence  of  necessary  legislation  by 
Congress  the  local  legislature  of  any  state  or 
territory  may  provide  rules  for  working  mines 
involving  easements.drainage,  and  other  neces- 
sary means  to  complete  tneir  development 

15  Am.  &  £ng.  Enc.  Law,  p.  585,  g  4. 

Coal  mining  is  affected  with  a  public  pur- 
pose so  that  it  may  be  regulated  by  law. 

Daniels  v.  HOgard,  77  IlL  640;  Com.  r. 
Conyngham,  66  Pa.  99. 

To  deny  the  right  to  enact  this  law  is  to 
deny  the  right  of  the  political  community  to 
prosper  and  advance. 

Cooley,  Const.  Lim.  8d  ed.  top  p.  858. 

A  natural  liberty  or  right  can  only  be  en- 
Joyed  when  it  does  not  interfere  with  an  equal 
exercise  of  the  same  right  bv  others. 

1  Bl.  Com.  125;  Lieber,  Civ.  Liberty  &  8elf 
Gov.  quoted  by  Cooley.  894;  £lom.  v.  Alger,  7 
Cush.  84;  Thorpe  v.  Bvtland  d  B.  B.  Co.  27 
Vt  149,  62  Am.  Dec  625. 
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KeguIatioDs  requiring  adjacent  land  owners 
to' fence  tbeir  lands  upon  the  dividing  line  and 
railroads  to  do  the  same  have  been  sustained 
as  a  constitutional  exercise  of  the  police 
powers. 

Thtfrpe  ▼.  Rutland  dt  B.R.  Co.Tn  Yt.  166, 
62  Am.  Dec.  625. 

Also  regulating  grades  and  crossings  and 
apportionlDg  expenses. 

PiloMmrg  R.  Co.  v.  Orand  Junction  R,  d 
2>.  Co.  1  Allen,  552,  4  Allen,  198. 

Laws  relating  to  the  liquor  traffic,  destroy- 
ing the  value  of  property  invested  therein 
without  compensation,  have  been  upheld. 

Cooley,  Const.  Lim.  688. 

Forbidding  the  growing  of  rice  within  the 
city  was  held  valid  upon  the  ground  that  it 
was  injurious  to  the  health. 

Green  v.  Savannah,  6  Oa.  1. 

Levees  have  been  required  to  be  constructed 
by  riparian  land  owners  at  their  own  costs  for 
the  common  good. 

Crowley  v.  Copley ,  2  La.  Ann.  829. 

Fire  limits  controlling  materials  to  be  used 
In  buildings  so  burdensome  as  almost  to 
amount  to  a  confiscation  have  been  sustained 
upon  constitutional  grounds. 
•  RtspuUica  Y.Duguet,  2  Yeates,  498;  Brady  r, 
Noith  Western  In».  Co.  11  Mich.  425. 

Wharf  lines  have  been  established  and  up- 
held. 

Com,  V.  Alger,  7  Gush.  68. 

So  a  prohibition  to  the  owner  to  remove 
gravel,  sand,  etc.,  from  the  beach. 

Com,  V.  TeufJubury,  11  Met.  55. 

Regulating  the  transportation  of  natural  gas 
does  not  impair  vested  rights. 

Ind.  Act  1891;  Jamieeon  v.  Indiana  Natural 
Gas  A  0.  Co.  128  Ind.  555,  12  L.  R.  A.  652,  8 
Inters.  Con^.  Rep.  618. 

Compelling  the  removal  of  electric  wires  and 
poles  from  streets  is  not  unconstitutional. 

United  StaUe  lUum.  Co,  v.  Hess,  19  N.  Y.  B. 
R.  888;  American  Rapid  Teleg.  Co.  v.  Heee,  85 
N.  Y.  8.  R.  606. 

A  building  re^uliition  limiting  the  height  of 
buildings  is  valid. 

PeopU,  Kemp,  v.  I/Oench,  111  N.  Y.  859. 

Holt,  P.,  delivered  the  opinion  of  the  court: 
This  is  a  writ  of  error  by  defendant,  John, 
to  a  judgment  rendered  in  an  action  of  trespass 
on  the  case  against  him  by  the  circuit  court  of 
HoDongalia  county  on  the  20th  day  of  June, 
1894,  in  favor  of  plaintiff,  Mapel,  on  his  de- 
murrer to  the  evidence  for  the  penalty  of  $500 
as  prescribed  by  the  following  statute:  "No 
owner  or  tenant  of  any  land  containing  coal 
shall  open  or  sink,  or  dig,  excavate,  or  work 
In  any  coal  mine  or  shaft,  on  such  land,  within 
6  feet  of  the  line  dividing  said  land  from 
that  of  another  person  or  persons,  without 
the  consent,  in  writing,  of  every  person  inter- 
ested io,  or  having  title  to,  such  adjoining 
lands  in  possession,  reversion,  or  remainder,  or 
of  the  guardians  of  any  such  persons  as  may  be 
infants.  If  any  person  shall  violate  this  sec- 
tion, he  shall  forfeit  $500  to  any  person  in- 
jured thereby  who  may  sue  for  the  same." 
Code  1891,  p.  668,  chap.  79,  §  7. 

The  defendant,  by  counsel,  assigns  the  fol- 
lowing errors:  "(l)  The  overruling  the  de- 
murrer to  the  .original  and  amended  declaration. 
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(2)  In  ref  using  to  require  the  plaintiff  to  elect, 
whether-  he  would  proceed  for  common  law  or 
statutory  damages.  (8)  In  refusing  to  set 
aside  the  verdict  and  grant  a  new  trial.  (4)- 
In  refusing  to  arrest  said  judgment  becanse- 
the  declaration  contained  no  count  under  the 
statute  for  Uie  forfeiture.  (5)  In  eotering  a. 
judgment  for  plaintiff  on  said  demurrer  to  evi- 
dence." 

As  the  declaration  demurred  to  Is  baaed  upoo- 
a  statute  of  great  practical  interest  in  thisstate^ 
therefore  it  may  answer  a  useful  parpoee  to- 
glve  the  last  count  in  full,  which  ia  as  f(dlowa: 
"And  for  that  the  plaintiff  heretofore, to  wit,  oi» 
the  1st  day  of  January,  1892,  at  the  county 
aforesaid,  was  possessed  and  the  owner  in  fee 
simple  of  a  certain  other  tract  of  land  in  Caaa 

district,  in  said  county,  containing acres, 

more  or  less,  and  under  and  upon  which  there- 
was  and  is  a  large  and  valuable  vein  of  bitumi- 
nous coal;  and  the  said  defendant  during  all 
the  time  aforesaid  was  and  still  ia 


and  the  owner  in  fee  simple  of  a  oertaio 
of  land  in  said  county  and  district,  and  adjoin- 
ing the  said  tract  of  the  said  plaintiff,  and 
under  and  upon  which  said  last-mentlooed 
tract  the  said  vein  of  coal  continues  and  there- 
under remains  along  and  under  the  boondarf 
and  division  line  between  the  said  tracts:  and 
the  plaintiff  and  defendant  being  so  respect- 
ively possessed  of  the  said  tracte,  the  asid  de- 
fendant, to  wit,  on  the  Ist  day  of  April,  1893,. 
opened  the  said  vein  of  coal  on  his  said  tract, 
near  to  the  boundary  and  division  line  between 
the  said  tracts,  and  then  and  there  unla  wf  ally» 
wrongfully,  and  contrary  to  the  statute  in  sudk 
cases  made  and  provided,  did  open,  dig,  exca- 
vate, work,  and  remove  the  said  vein  of  coal 
up  to  the  said  boundary  and  division  line  be- 
tween said  tracts  without  the  consent  of  the 
plaintiff  in  writing  or  otherwise;  by  reason  of 
which  wrongful  and  unlawful  act  of  the  said 
defendant  the  plaintiff  was  inlured  and  dam- 
aged $500,  and  the  said  defendant  thereby  be- 
came and  was  and  Is  liable  to  plaintiff  in  the 
said  sum  of  $500  and  to  the  damage  of  the 
plaintiff  $500:  and  therefore  he  sues,   etc 

The  declaration  contained  three  counts* 
The  first  one  may  be  said  to  be  a  common-law 
count  in  trespass  on  the  case  for  the  damages 
sustained,  case  being  used  instead  of  tiespsaa. 
as  authorized  by  statute  (§  8,  chap.  108).  The 
second  count  islike  the  third  count  given  above, 
with  the  additional  averment  that  the  openini^ 
was  extended  across  the  dividing  line.  Bj  the 
statute  sued  on  the  penalty  of  $500  is  given  to 
the  party  injured.  No  part  of  it  goes  to  the 
state,  so  that  the  action  would  not  be  in  the 
name  of  the  state.  See  Code,  chap.  86.  The 
first  act  was  passed:  on  the  8d  day  of  March,. 
1884.  The  action  of  debt  was  prescribed. 
Acts  1888-84,  p.  82.  No  specific  mode  of  re- 
covery is  provided  by  the  statute  sued  on,  and 
therefore  an  action  of  debt  lies,  being  tlie  usual 
remedy.  West  v.  Ratoson,  40  W.  Va.  480;  iStwa 
V.  Alderson,  8  Leigh,  479;  1  Chitty,  PI.  16th 
Am.  ed.  top  p.  125,  and  cases  cited.  But  In 
such  case,  wnere  the  statute  gives  a  right  of 
action  without  prescribing  the  form, the  action 
is  to  be  adapted  to  the  nature  of  the  case,  and 
modeled  according  to  the  distinctions  of  the 
common  law.  It  may  be  an  action  of  debt» 
assumpsit,  trespass,  or  case,  as  the  particolas 
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aatuie  of  the  wrong  or  iojury  may  require. 
BftUardv,  BeU,  1  Mason,  248,  290,  Fed.  Oaa. 
No.  2,121;  Com.  Dig.;  8  Rob.  Pr.  888.  Any 
person  injured  by  ihe  violation  of  a  statute 
may  recover  from  the  offender  such  damages 
as  be  may  sustain  by  reason  of  the  violation, 
although  a  penalty  or  forfeiture  for  such  vio- 
lation be  thereby  imposed,  unless  the  same  be 
expressly  mentioned  to  be  in  lieu  of  damages. 
Code,  chap.  108,  §  7.  This,  however,  does 
not  of  itself  give  the  right  of  Joining  a  suit  for 
such  damages  with  a  count  for  the  penalty. 
But  in  this  case  the  court  virtually  instructed 
the  jury  to  disregard  the  first  count,  and.  Judg- 
ment beine  given  only  for  the  penaltv,  the 
question  of  the  addition  of  the  first  or  faulty 
eount  does  not  arise.  Code,  chap.  181.  g  18. 
The  court  did  not  err  in  refusing  to  require 
plaintiff  to  elect  between  the  two  counts,  for 
ihe  reason  already  given.  Such  election  could 
aot  be  made,  as  the  court  instructed  the  Jury 
to  disregard  the  first  count,  and  to  find  condi- 
tionally the  penalty  fixed  by  the  statute.  In 
this  case,  therefore,  there  was  no  occasion  for 
Ihe  Jury  to  find  any  verdict  at  all.  All  that 
was  needed  was  for  the  evidence  on  each  side 
to  be  set  forth  in  the  demurrer,  as  it  is  required 
lo  be  certified  under  §  9  of  chapter  181;  and  the 
court,  in  deciding  the  demurrer,  would  give 
Judgment  for  defendant  or  for  plaintiff,  and, 
if  for  the  latter,  it  would  be  for  the  penalty  of 
$500  fixed  by  the  statute.  Generally,  where 
the  damages  are  to  be  assessed,  the  Jury  is  not 
discharged,  but  find  a  verdict  subject  to  the  de- 
cision of  the  court  on  the  demurrer.  Either 
party,  plaintiff  or  defendant,  has  a  right  to  de- 
mur to  the  evidence,  and  the  other  party  will 
be  required  to  Join  therein,  unless  the  case  be 
plainly  against  the  demurrant,  and  his  object 
to  demurring  clearly  seems  to  be  nothing  else 
but  delay.  If  the  court,  in  considering  the  de- 
murrer, is  of  the  opinion  that  the  plaintiff  has 
cause  of  action,  but  that  the  damages  are  ex- 
cessive, the  verdict  may  be  set  aside,  and  a 
writ  of  inquiry  be  awarded;  and  so  in  every 
case,  where  the  court,  if  it  followed  the  hypo- 
thetical verdict,  must  render  what  the  evidence 
contained  in  the  demurrer  shows  to  be  an  un- 
just Judgment,  it  may  set  the  verdict  aside,  and 
call  another  Jury  to  ascertain  the  quantum  of 
recovery  (see  4  Minor,  Inst.  pt.  1,  pp.  881, 882 
and  cases  cited);  or  it  may.  for  ffood  cause,  set 
aside  the  conditional  veraict  and  award  a  new 
trial.  I  think  the  practice  with  us  is  to  treat 
the  party  demurring  with  common  fairness; 
not  to  draw  any  unreasonable  or  farfetched  in- 
ferences against  him,  or  for  his  adversary,  nor 
to  restrict  him  to  what  may  be  called  "neces- 
sary inferences"  in  his  favor.  See  Uantbrough 
y.  Thorn,  8  Leigh,  147.  Of  course,  in  a  case 
of  conflict,  the  fact  must  be  taken  against 
him,  unless  overthrown  by  a  clear  and  decided 

greponderance  of  evidence;  but,  thus  treated, 
e  assumes  no  risk  but  what  is  fair  in  such  a 
case,  and  what  he  ought  in  reason  to  anticipate; 
nor  is  it  more  than  lie  assumes  on  a  motion 
for  a  new  trial.  It  tends  to  promote  the  fair 
and  speedy  administration  of  Justice  without 
being  subject  to  the  charge  of  encroaching 
upon  the  province  of  the  Jury;  for  it  is  as  old 
as  Jury  trial  itself. 

8.  It  so  happened  in  this  sction  for  the   re- 
covery of  the  one  definite  penalty  prescribed 
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by  the  statute  in  the  given  case  that  there  was 
no  room  for  the  verdict  of  a  jury.  Such  ver- 
dict was  wholly  useless.  But,  as  they  fol- 
lowed the  statute,  it  could  do  no  harm;  there- 
fore there  was  nothing  for  the  court  to  set  aside, 
and  there  could  be  no  substantial  error  to  the 
preiudice  of  either  party  in  refusing  to  set  it 
aside;  yet  the  court,  on  proper  showing,  mif;ht 
have  awarded  a  trisl  de  novo.  The  question 
whether  the  plaintiff  had  sustained  any  injury 
in  the  sense  in  which  the  term  'injury^' is  used 
in  the  statute  could  not,  in  the  nature  of  things, 
have  been  submitted  to  or  found  by  the  jury. 
It  was  a  matter  of  evidence,  with  which,  in 
this  particular  case,  they  had  nothing  to  do. 
Moreover,  the  term  "injury,"  as  used  in  the 
statute,  is  used  to  indicate  that  the  person  whose 
right  has  thus  been  violated  is  the  proper  one 
to  sue  for  the  penalty;  not  that  the  amount  of 
damages  is  to  be  ascertainecf  by  a  jury,  for  the 
statute  itself  fixes  the  sum  forfeited  at  $500, 
and  means  in  this  case  the  violation  of  his  right 
by  reason  of  the  violation  of  the  statute. 

But  it  is  arffued  by  defendant's  counsel  that 
the  act  is  an  Infringement  of  the  right  of  pri- 
vate property,  transcending  the  legislature's 
constitutional  power.  If  the  defemiant  has 
the  right  to  use  his  own  land  and  coal  mine  for 
all  the  purposes  to  which  such  property  is  usu- 
ally applied  when,  where,  and  how  he  may  see 
fit,  without  limitation  or  restriction,  his  neigh- 
bor, the  plaintiff,  has  an  equal  right  in  his 
adjoining  tract  Upon  each  one  is  therefore 
imposed  the  correlative  duty  of  so  using  his 
own  land  as  not  to  injure  his  neighbor's  or  be 
hurtful  to  the  commonwealth  (see  Haigh  v. 
Bdl  [ W.  Va.]  81  L  R  A.  181);  for  govern- 
ment 18  instituted  for  the  common  benefit,  pro- 
tection, and  security  of  the  people,  nation,  or 
community.  Const  art.  8,  §  8.  The  state 
claims  to  reserve  the  exclusive  regulation  of  its 
own  internal  government  and  police,  and  such 
power  is  properly  exercised  by  the  lenslatuoe. 
Is  this  statute  a  reasonable  exercise  c3  the  po- 
lice power?  (1)  It  is  intended  to  secure  private 
right  by  enforcing  the  correlative  duty  of  so 
using  your  own  land  as  not  to  inlure  that  of 
your  neighbor.  (2)  To  preserve  dividing  lines 
and  underground  landmarks,and  thus  avoid  un- 
certainty and  confusion  of  boundaries  in  coal 
lands  and  the  disquieting  of  titles.  See  chap- 
ter 60  on  fences,  and  §  27  of  chapter  146.  (8) 
It  tends  to  prevent  strife  and  litigation.  (4) 
To  provide  for  the  safety  of  those  working  in 
c(Md  mines  by  sufiSdent  pillars  of  support 
Under  this  head  see  the  many  provisions  in 
the  coal  mine  law  (Appendix  to  Code,  pp.991 
et  ieq,).  This  is  no  undue  assumption  of  the 
right  to  apply  the  police  power  to  a  subject 
which  does  not  fall  within  it,  for  regulations 
on  all  these  subjects  have  long  been  recognized 
as  wholesome  and  reasonable,  and  as  fit  sub- 
jects for  the  exercise  of  the  police  power,  as 
tcDdiog  to  preserve  the  rights  of  the  citizen 
and  to  promote  the  welfare  of  the  common- 
wealth. The  mining  of  coal  is  one  of,the 
largest  industries  carried  on  in  the  state.  In 
mining,  proper  support  and  ventilation  are 
necessary,  and  an  ample  supply  of  fresh  air  i 
stringently  exacted  by  our  law  on  the  subject. 
See  coal  mine  law  (Code,  pp.  994.  995,  §S  9-11). 
This  is  necessary  for  the  health  and  safety  of 
the  miner  engaged  in  a  dangerous  employment. 
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and  for  that  reason  the  pablic  welfare  requires 
it;  but  no  proper  system  of  ventilation  can  be 
maintainea  by  any  mine  owner  unless  the  area 
to  be  worked  by  him  is  isolated  or  bounded 
hj  a  zone  or  rib  of  coal  thick  enouf^h  to  support 
Uie  roof,  and  to  be  thick  enough  to  prevent  the 
escape  of  the  air,  with  no  passways  down 
through  his  dividing  line  which  may  prevent 
the  due  circulation  of  the  air,  and  render  due 
ventilation  very  difficulty  The  same  may  be 
said  of  keeping  his  mine  properly  drained  as 
required  by  law,  and  impervious  to  water 
from  adjoining  mines  and  lands.  The  act  of 
1884  fixed  this  bounding  zone  between  ad  join- 
ing land  owners  at  60  feet,  the  present  act  at 
10  feet.  Thus  we  see  that  this  rib  of  solid 
coal  not  to  be  mined  into  by  either  of  the  ad- 
joining owners  was  to  be  contributed  by  each 
in  equal  parts,  for  the  mutual  benefit  of  each, 
for  the  protection  of  the  surface,  to  secure  in- 
dependent systems  of  ventilation,  drainage  and 
workings,  and  in  aid  of  an  Industry  so  great 
and  widely  diffused  that  the  state  as  a  whole 
is  interested  therein.  Besides,  the  importance  of 
having  these  unbroken  ribs  of  support  through- 
out the  mining  region  is  being  realized  as  a 
state  affair  more  and  more  as  the  mining  of 
coal  goes  on.  This  regulation  works  no  hard- 
ship on  one  for  the  benefit  of  the  other,  but  is 
impartial,  just,  and  reaRonable,  imposing  a 
common  burden  for  the  benefit  of  all  such 
owners.  This  regulation,  in  substance,  has 
been  in  force  for  more  than  sixty  years  without 
complaint.  Tbis  is  a  high  degree  of  evidence 
that  it  is  not  an  unconsiitutiotial  exercise  of 
police  power  to  require  tbis  natural  boundary 
wall  to  be  preserved  intact.  See  15  Am.  & 
£ng.  Enc.  Law,  pp.  598  et  aeq,;  Cooley,  Const. 
Lim.  8d  ed.  top  p.  578. 

Tbis  brings  us  to  the  evidence.  Joshua  M. 
Ross  sold  and  conveyed  to  Jesse  Evcrly,  by 
deed  dated  16tb  February,  1860,  the  land  now 
owned  by  plaintiff.  Mapel.  In  it  he  makes 
tbis  reservation:  '*The  said  Ross  excepts  the 
privilege  of  coal  for  his  part  of  the  farm  at 
the  bank  now  in  use."  What  Ross  did  not 
then  sell,  which  he  call8|"his  part  of  the  farm," 
is  the  land  now  owned  by  defendant,  John. 
As  to  the  nature  and  extent  of  defendant's 
right  to  mine  coal  on  plaintifPs  land  it  is  enough 
for  our  present  purpose  to  say  that  the  priv- 
ilege to  mine  coal  at  the  bank  then  in  use  was 
an  easement  annexed  to  defendant's  land;  the 
dominant  tenement,  to  mine  coal  at  that  open 
mine  on  plaintiff's  land,  the  servient  tenement, 
which  was  only  a  privilege  to  take  coal  at  a 
particular  place  for  a  particular  purpose;  that 

82  L.RA. 


the  dominant  tenement  does  not  adjoin  the 
lent  tenement  where  the  defendant  was  driv- 
ing his  new  entry,  but  it  was  out  of  other 
land  of  defendant,  which  adjoined  tlie  servient 
tenement  at  that  point  This,  in  my  view,  is 
wholly  immaterial  Defendant  was  warned 
by  plaintiff  not  to  excavate  or  dig  into  or 
through  this  stone  coal  division  fence,  this 
underground  party  wall,  created  aDd  estab- 
lished by  law;  but  he  persisted  until  he  had 
dug  across  the  dividing  line  and  18  inches  into 
the  5  feet  left  standing  on  the  otber  aide,  re- 
quiring, as  it  appears,  an  injunciion  to  stop 
him.  If  we  are  not  mistaken  in  some  of  the 
leading  objects  to  be  accomplished  which 
moved  the  legislature  to  enact  this  statute,  llieo 
defendant  was  prohibited  from  mining  coal  in 
and  through  this  neutral  zone  both  bv  the 
spirit  and  the  letter  of  the  act.  (1)  By  the 
letter,  for  the  place  where  defendant  had  a 
right  to  mine  coal  was  an  open  mine  then  in 
use;  and  if  for  any  reason  he  had  the  right  to 
drive  a  new  entrv  into  the  coal,  it  could  only 
be  on  the  land  of  plaintiff.  He  had  no  right 
to  break  through  the  dividing  line,  the  party 
wall  between  his  )and  and  the  land  of  the  plain- 
tiff. Defendant  was  not  the  sole  owner  of  the 
coal  on  plaintiff's  land,  was  not  the  owner  of, 
or  one  having  title  to,  such  coal  in  the  sense 
in  which  these  terms  are  used  in  the  statute. 
He  was  interested  in  Mapel's  coal  bank  to  the 
extent  of  the  privilege  already  mentioned, 
which,  so  far  from  constituting  any  consent 
in  writing  given  by  anyone  for  him  to  dig 
through  the  10-foot  dividing  fence  of  coal, 
negatives  any  such  right  by  confining  hia 
right  of  entry  and  mining  to  plaintiff's  side  of 
the  dividing  fine.  (2)  By  the  spirit  of  the  act. 
for  they  were  two  separate,  distinct  tracts  con- 
taining a  vein  of  the  Pittsburg  seam  of  coal 
10  feet  thick,  shown  to  be  quite  valuable  on 
plaintiff's  land.  And  defendant  shows  do  pre- 
text or  color  of  right  to  destroy  its  inte^ty 
as  a  coal  property  by  digging  away  the  divid- 
ing wall,  and  making  it  one  mining  property 
with  his  own,  so  far  as  drainage,  ventilation^ 
propping,  ingress,  and  egress,  etc.,  are  con- 
cerned, to  the  very  serious  damages  of  plain- 
tiff's land  as  a  distinct  coal  plant.  Such  a  seam 
of  coal  at  such  a  place  may  be  worth  $500  an 
acre,  and  in  such  a  case  the  penalty  fixed  by 
the  statute  cannot  by  any  means  be  regarded 
as  a  harsh  one.  But  with  that  we  have  noth- 
ingto  do,  for  we  find  the  law  thus  written. 
The  Judgment  for  plaintiff  an  hi$  demurrer  U 
evidence  vhu  rigfit^  and  ie  affirmed,. 
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Slizabeth  C.  S8TABR00E,  lif.  in  Err,, 

J.  0.  ROYON,  Guardian,  etc,  of  Coral  Wil- 
lie Henderson. 

(O  Ohio  Si.  OS.) 

*No  forfettoreof  the  estate  ef »  life  ten- 

juit  accraes,  under  •  2868,  Rev.  Stat.,  from  tbe 
failure  of  the  lenaDt  to  pay  the  taxes  od  the 
land,  in  consequenoe  of  which  the  land  is  sold  at 
delinquent  tax  tale,  where,  by  reason  of  errors  or 
lireffularities  In  leTjinff  the  tax  or  in  making  the 
■ale,  no  Talld  deed  oan  be  made  bj  tbe  auditor  to 
the  purchaser  at  the  tax  salOi 

{WQXiamM  and  Bradbury.  JX,  tftoient.) 
•fleadnote  bjr  the  Ooum. 


(February  6,  IflOS.) 


Ij^RROR  to  the  arcuit  Court  for  Shelby 
!i  County  to  review  a  judgment  affirming  a 
Judgment  of  the  Court  of  Common  Pleas  in 
favor  of  plaintiff  in  a  proceeding  brought  to 
procure  the  partition  of  certain  real,  estate. 
Rffoened. 

Tbe  facta  are  stated  In  the  opinion. 

Mr.  8.  L.  WieeflT,  for  plainUfl  in  error: 

Courts  are  liberal  in  oonstrning  transactions 
in  favor  of  the  aroidanoe  of  a  forfeiture.  For- 
feitures are  abhorred  in  equity,  and  are  never 
favored  in  law 

Maiihattan  L  Int.  Co,  ▼.  Smiik,  44  Ohio  St. 
167,  68  Am.  Rep.  806. 

This  pretended  tax  sale  on  January  18, 1887, 
was  absolutely  void. 


IfOTB.— ESITect  of  tax  tola  <m  land  ftcid  btrHTstifiayK. 

L  QtneralfvU» 
II.  Ttnant  in  dower. 
III.  Tenant  hvourteMV* 

lY.  DwlBuforUf^* 
▼.  Poattion  of  purehaaer, 
TI.  The  tUUiut€  of  MmiUiMofU; 
VIL  BccirtofmmJer  rtote  jtoartsa 

As  to  the  duty  of  a  life  tenant  to  pay  taxes,  see 
fMX«  to  St.  Paul  Trust  Oo.  y.  Mintaer  cMlnn.)  and 
V.  Lake  (Mioh.)  ane«,  744. 


L  Oenemlnde.  ^ 
The  general  rnle  of  law  is  that  the  party  in  pos- 
aeision  of  the  rents  and  profits  of  real  estate,  being 
legally  and  morally  bound  to  pay  the  taxes  thereon, 
will  not  be  allowed  to  acquire  title  thereto  by  re- 
fusing or  neglecting  to  pay  the  tame  and  puroha^ 
tug  the  premises  at  a  tax  sale,  or  sutMcquent^  ac- 
quire them  from  a  purchaser  at  such  sale.  And 
this  rule  applies  to  all  estates  in  land  whether  held 
for  life,  in  tail,  in  fee  simple,  whether  acquired  by 
purchase  or  descent.  Pleasants  v.  Scott,  21  Ark. 
870, 96  AuL  Dec.  410;  Ouynn  v.  HcOauley,  88  Ark.  97, 
111;  Ifoes  ▼.  Shear,  86  Oal.  88, 46, 86  Am.  Deo.  94;  Mc 
Minn  V.  Whehin,  87  Oat  300;  Coppinger  v.  Bice,  88 
Csl.  408, 486;  Bemal  v.  Lynch,  80  Gal.  186, 148:  Voris 
▼.  Thomas,  18  111.  4tt;  Buech  y.  Huston,  76  IlL  848; 
Stears  v.  Hollenbeok,  88  Iowa,  6S0;  Bowman  v. 
Oockrlll,  e  Kan.  881;  Carithers  v.  Weaver,  7  Kan. 
110, 188;  Leppo  V.  Gilbert,  86  Kan.  188, 140;  Duffltt  v. 
Tuhan,  88  Kan.  898;  Douglas  v.  Daogerfleld,  10 
Ohio,  168;  Wiilsrd  v.  Strong,  14  Yt  588, 634, 80  Am. 
Dec.  840;  Williamson  v.  Bussell,  18  W.  Vs.  612, 884; 
Perkins  v.  WilklDSon,  86  Wis.  588. 647;  Smith  v. 
Lewis,  80  Wis.  861;  Avery  v.  Judd,  81  Wis.  804;  Bas- 
aett  V.  Welch,  28  Wis.  ITS;  Whitney  v.  Ounderson, 

81  Wis.  879;  Fallass  v.  Pierce,  80  Wis.  448;  Newton 
V.  Marshall,  68  Wis.  8. 

Tbe  rule  is  well  settled  that  the  burden  of  paying 
current  taxes  is  upon  the  life  tenant  rather  than 
upon  the  remainderman,  and  therefore  the  life 
tenant  cannot,  by  paying  taxes  or  by  redeeming 
from  tax  sales,  where  he  has  allowed  the  land  to  be 
sold  for  taxes,  create  a  claim  which  he  can  en- 
force against  the  remainderman.  Hagan  y.  Yar- 
ney,  147  III.  281, 2881 

A  tenant  for  life  cannot  acquire  a  tax  title  to  tbe 
defeat  of  the  remaindermen.  Stewart  v.  Matheny, 
66  Miss.  21, 26. 

So,  he  cannot  acquire  a  tax  title  to  defeat  those 
entitled  in  reversion.  Olleman  v.  Kelgore,  62 
Iowa,  88. 

He  can  acquire  no  right  to  the  estate  against  the 
owner  in  fee  simple.  Prettyman  v.  Walston,  84 
m.  176, 192;  Yamey  v.  Stevens,  82  Me.  881;  Hughes 
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▼.  Young,  6  Gill  ft  J.  07:  McMillan  y.  Bobbins,  6 
Ohio,  88;  Cairos  v.  Ohabert,  8  Bdw.  Ch.  812;  Bur^ 
hana  v.  Yan  Zandt,  7  N.  T.  628;  Blmira  v.  Dunn,  28 
Barb.  402;  DeiTeese  v.  Lake,  anit^  744;  Jones  v.  Me>w 
riU.  00  Miss.  747, 782. 

So,  If  a  tenant  for  life  suffers  the  land  to  be  sold 
for  taxes,  and  subsequently  receives  a  release  of 
tbe  title  acquired  under  the  tax  sale,  such  release 
extlngulsbes  theUtle,  and  gives  him  no  right  what- 
ever against  the  reversioner.  Dunn  v.  Snell,  74 
Me.28,24. 

And  his  neglect  cannot,  under  any  circumstances, 
vest  in  him  a  title  in  fee  against  the  reversioner 
after  the  termination  of  his  life  estate  by  for- 
feiture or  otherwise,  and  thus  enable  him  to  take 
advantage  of  his  own  wrong.  Patriok  v.  Sherwood* 
4  Blatchf.  112,  U8. 

So,  one  who  accepts  the  life  estate  takes  it 
charged  with  the  disability  of  destroying  the  es- 
tate in  remainder  to  the  same  extent  that  the 
original  tenant  for  life  was  so  disqualified.  Jones 
Y.  Merrill,  supra. 

The  owner  of  the  life  estate  cannot  acquire  an 
adverse  right  against  tbe  owner  uf  the  fee  in  and 
through  his  forfeiture  to  pay  the  taxes.  Chaplin  v. 
United  States,  20  Ct.  CL  281, 288. 

In  the  above  case  the  government  was  the  pui^ 
chaser  at  tbe  tax  sale,  and  the  tenant  for  life  sub* 
sequently  repurchased  from  the  government* 

And  a  purchase  by  the  tenant,  or  title  acquired 
by  him  In  pursuance  of  such  tax  charge,  will  inure 
to  the  benefit  of  the  reversioner  as  well  as  himself. 
Phelan  v.  Boylan,  86  Wis.  679, 681,  in  which  case  the 
taxes  were  due  before  tbe  commencement  of  tbe 
life  tenancy. 

It  is  the  general  proposition  that  if  a  trustee, 
mortgagee,  or  tenant  for  life,  being  in  possession, 
purchases  an  outstanding  title  or  encumbrance,  he 
cannot  apply  it  to  his  own  benefit,  but  it  in  general 
inures  to  the  |>enefit  of  him  under  whom  he  en- 
tered, or  is  considered  as  held  in  trust  for  the 
cestui  que  txuAs  mortgagee,  or  him  in  reversion  or 
remainder.  Phelan  v.  Boylan,  supni;  Bowling  v. 
Dobyns,  6  Dana,  484;  Morgan  v.  Boone,  4  T.  B. 
Mon.  897. 16  Am.  Dec.  168. 

The  established  doctrine  is  that  a  tenant  for  life 
in  possession  so  purchases  for  the  benefit  of  him. 
self  and  the  remainderman  or  reversioner,  and 
cannot  hold  it  for  bis  own  exclusive  benefit.  Pbe- 
lan  V.  Boylan,  supra;  Daviess  v.  Myers,  18  B.  Mon. 
6l8w 

He  can  acquire  no  rigbt  or  title  to  the  land  by 
a  neglect  of  such  duty  which  will  defeat  the 
owner  of  the  fee.  Stears  v.  Hollenbeck,  86  Iowa, 
660;  Anson  v.  Anson,  20  Iowa.  56, 80  Am.  Dec.  514. 

And  tbe  laches  of  the  tenant  for  life  will  not  af* 
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Btamhaugh  ▼.  Carlin,  85  Ohio  81.  209; 
Tovnglove  ▼.  Harkman,  48  Ohio  St.  69. 

By  the  plain  langaa^  of  the  section  the  sale 
of  the  lands  ia  essential  to  work  the  forfeit- 
ure. 

These  lands  were  listed  In  seyeral  tracts,  and 
must  have  been  offered  for  sale  in  separate 
tracts,  but  only  a  portion  of  any  tract  was  sold 
for  the  alleged  tax  against  such  tract. 

Is  it  not  clear  that  under  such  a  sale  there 
can  be  no  forfeiture  of  the  life  estate  In  the 
part  not  sold? 

Is  any  kind  of  a  tax  sutflcient  to  furnish  the 
basis  for  a  forfeiture  of  a  life  estate?  Will  an 
absolutely  void  sale  be  sufficient? 

It  is  regarded  by  our  courts  as  a  Taluable 
right  to  the  owner  of  land  that  the  delinquent 


record  shall  show  the  delinquency,  and  it 
show  it  correctly,  or  any  sale  maae  of  the  land 
for  such  tax  is  void. 

Nye  ▼.  Denny,  18  Ohio  St.  846;  98  Am.  I>ec 
118;  Kemper  v.  MeCleiland,  19  Ohio  St.  aOS; 
Woodward  v.  Sloan,  27  Ohio  St.  892;  Yomng- 
lovey,  Hackman,  eupra. 

In  Jones  v.  Dewre,  8  Ohio  St.  434,  the  court 
holds  that  the  sale  must  have  been  a  yalid  sale 
in  order  that  the  deed  shall  pass  title. 

Lands  cannot  be  claimed  as  forfeited  to  the 
state  for  the  nonpayment  of  taxes  withoot  a 
strict  compliance  with  the  statute  authorizing 
the  forfeiture. 

Woodvard  v.  Sloan,  eupra. 

Mesere.    Royon    A    Hess   and    C. 
Hug^hes  for  defendant  In  error. 


feet  the  party  entitled  to  remainder.   Jackson, 
Hardenberff,  v.  Sobooamaker,  4  Johns.  800, 40B. 

The  reason  why  an  owner  of  land  is  disqualified 
from  purohaslnff  It  at  a  tax  sale  is  that  permitting 
him  to  become  such  purchaser  would  enable  him  to 
take  advantage  of,  and  reap  a  benefit  from,  bis  own 
neglect  of  a  legal  duty.  Oswald  v.  Wolf,  120  I11.S00. 

One  can  acquire  no  rights  against  another  by  a 
neglect  of  a  duty  which  he  owes  to  such  other  per- 
son.   Foley  V.  Kirk,  88  N.  J.  Bq.  170, 178. 

In  such  a  case  the  vendee*s  deed  will  be  treated 
as  void  from  the  beginning.  Dunn  ▼.  SnelU  74  Me. 
22,  Ui  Duffitt  ▼.  Tuhan,  28  Kan.  202. 
.  Where  it  is  made  to  appear  that  it  was  the  duty 
of  the  party  to  pay  the  taxes  on  the  land,  the  dis- 
qualification at  once  attaches  and  a  purchaser  will 
not  be  permitted  to  derive  an  advantage  from  that 
which  it  was  his  plain  duty  under  the  law  to  do. 
Iiewis  V.  Ward,  00  ni.  626,  627. 

If  a  tenant  for  life,  after  a  sale  of  the  property 
for  taxes,  obtains  a  release  to  himself  of  the  right 
thus  acquired,  he  takes  under  such  release  accord- 
ing to  bis  title,  and  the  remaindermen  aooording  to 
theirs.   Allen  Y.  De  Groodt,  08  Mo.  160. 

Having  purchased  the  land  for  the  benefit  of, 
not  only  himself,  but  in  law  for  the  owner  of  the 
remainder,  the  purchase  is  equivalent  to  a  purchase 
by  the  remainderman,  and  subjects  the  riJrhts  of 
the  party  to  that  provision  of  the  statute  which 
prevents  a  recovery  where  the  land  had  been  re- 
deemed or  purchased  by  the  owner,  and,  the  owner 
of  the  life  estate  purchasing  the  lands,  the  pur- 
chase inures  to  the  benefit  of  the  remainderman 
and  entitles  him  to  the  same  estate  on  the  land 
which  he  had  before  the  sale.  Ohaplln  v.  United 
States,  20  Ct.  OL  281, 288. 

Any  sale  which  may  be  made  of  the  estate  for 
taxes,  which  it  was  the  duty  of  the  life  tenant  to 
pay,  will  only  reach  the  life  estate.  Stovall  t* 
Austin,  19  Lea,  TOO,  700;  Nashville  v.  Oowan,  10  Lea, 
200,218. 

So,  one  entitled  to  a  life  estate  cannot,  during  the 
oontinuanoe  of  such  estate,  acquire  an  adverse  title 
as  against  the  owners  of  the  reversion  by  such  a 
purchase.  Monger  v.  Garruthers  (Kan.)  44  Pao. 
1006;  Watkins  ▼.  Green,  101  Mich.  408, 406;  Austin  v. 
Stevens,  24  Me.  620, 686. 

Neglecting  to  pay  the  taxes  for  the  purpose  of 
causing  a  sale  of  the  estate  to  enable  the  tenant  for 
life  to  destroy  the  rights  of  the  reversioners,  would 
be  to  commit  a  fraud  upon  their  rights,  and  if  he 
purchases  at  such  a  sale  he  cannot  thereby  estat>- 
lleh  any  title  as  a  disseisor  itgainst  the  reversioner. 
Vamey  v.  Stevens,  2  Me.  881,  884. 

And  when  he  receives  a  release  of  the  title  he  will 
be  considered  as  intending  to  discharge  his  duty 
by  releasing  the  estate  from  the  encumbrance. 
IMd. 

One  who  redeems  land  forfeited  for  the  nonpay- 
ment of  taxes  acquires  thereby  no  additional  title, 
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and  one  who  buys  land  at  a  tax  sale  to  which 
claims  title,  which  was  encumbered  with  tu 
quires  no  additional  title  but  only  removes  such 
encumbrance.   Jacks  v.  Dyer,  81  Ark.  884, 844. 

A  purchase  by  a  tenant  for  life  at  a  tax  sale 
merely  extinguishes  the  tax.  Foley  v.  Kirk,  88  N. 
J.  Bq.  170,  177. 

The  purchase  operatea,  not  as  a  valid  porciyne, 
but  as  a  payment  only.   Johnston  y.  Smith,  70 
108,  118. 

The  purchase  is  but  a  mode  of  paying  the 
legally  chargeable  against  him.   Ohoteau  v.  Jones. 
UIU. 800, 822, 60 Am.  Dec. 400. 

And  the  rule  admits  of  no  exception  that  a  par- 
chase  by  one  whose  duty  tt  is  to  pay  the  taxes  oper- 
ates as  payment  and  nothing  more.  Lewis  v.  Ward, 
00  DL  626, 607. 

Such  a  proceeding  is  but  an  indirect  mode  of 
paying  the  tax  which  it  was  his  duty  to  pay  with- 
out suit,  and  the  law  wiU  not  tolerate  the  acquiri- 
tlon  of  the  title  of  another  in  this  method  by  bis 
own  wrong.   Le  Uoy  v.  Beeves,  6  Sawy.  102, 106. 

And  the  transaction  is  regarded  as  equivalent  to 
a  payment,  and  equity  will  relieve  as  against  the 
deed  conveying  such  Interest  to  him  as  a  cloud 
upon  the  title.  Chaplin  y.  United  States,  20  Ct.  CL 
fSSU  288. 

The  rule  would  appear  to  be  well  settled  that  all 
persons  who,  by  reason  of  their  ownership  of  lands 
or  otherwiae,  are  under  a  legal  or  perhaps  a  moral 
obligation  to  pay  taxes  and  assessments  thereon, 
are  precluded  by  the  policy  of  the  law  from  be- 
coming purchasers  of  such  lands  at  a  tax  sale,  and 
In  case  of  a  purchase  suoh  party  obtains  no  inde- 
pendent title,  the  purchase  being  deemed  in  hiw 
only  a  mode  of  paying  the  taxes.  Oswald  y.  Wolf. 
120  Dl.  200. 

The  purchase  gives  him  no  rights  as  against  a 
third  party  by  a  neglect  of  such  duty  as  he  owed. 
Williamson  v.  BusseU,  18  W.  Ya.  612, 624. 

The  turning  point  in  all  the  cases  is  the  obligatioa 
of  the  party  setting  up  the  tax  title  to  pay  the 
taxes.   Oswald  v.  Wolf,  supra. 

An  action  for  damages  will  lie  by  the  remainder- 
man against  the  tenant  for  life,  for  the  recovery  of 
damages  sustained  by  him  by  reason  of  the  life 
tenant's  neglect  to  pay  taxes.  Wade  v.  Malloy,  16 
Hun,  226. 

By  neglecting  to  pay  the  taxes  during  his  ten- 
anoy  the  life  tenant  commits  a  wrong  against  the 
reversioner,  and,  if  by  so  doing  he  renders  the  es- 
tate subject  to  a  sale,  the  reversioner  may  have  an 
action  of  waste  for  the  recovery  of  the  property 
wasted,  and  the  damages  occasioned  thereby,  or  bo 
may  proceed  by  way  of  action  on  the  case,  in  the 
nature  of  waste,  for  damages  only.  Stetson  v. 
Day.  61  Me.  484. 

Equity  will  interfere  at  the  instance  of  a  re- 
mainderman, or  the  party  entitled  in  reversion  as 
against  the  life  tenant  to  prevent  the  sale  by  htm 
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HHimhall,  J.,  deliTered  the  opiDion  of  the 
"<x>urt: 

The  action  below  was  a  suit  in  partition, 

t>rought  by  Bojon  as  guardian  of  Coral  W. 

MeodersoD,  a  minor,  claiming  his  ward  to  be 

^tenant  in  common  with  the  defendant  of  the 

undlyided  one  half  of  the  premises  described 

^n  the  petition.    The  defendant  answered  that 

f«be  is  the  widow  of  William  Line,  deceased, 

"VFho  died  seised  of  the  property,  and,  by  hia 

"Will,  devised  the  same  to  ner  for  life,  or  during 

"Widowhood,  and  at  her  death  or  remarriage, 

^to  their  children;  that  she  is  in  possession  of 

the  property  under  the  will,  havmg  accepted 

^ta  provisions;  and  that  the  plaintiff's  interest 

iD  the  property  is  simply  as  heir  of  one  of  the 

•deceased  children  of  the  testator.    The  aver- 


ments of  the  answer  are  not  denied,  but,  by 
way  of  avoidance,  the  plaintiff  replied,  that 
being  in  possession  as  such  life  tenant,  the 
defendant  had  neglected  to  pay  the  taxes  on 
the  land  for  so  long  that,  on  /anuary  18,  1887, 
th^  were,  on  due  advertisement,  sold  by  the 
auditor  of  the  county  for  the  taxes  delinquent 
thereon  for  the  years  1885  and  1886,  and  did 
not  redeem  them  in  the  time  prescribed  by  law 
(Rev.  Stat  ^  2852),  whereby  her  life  estate  in 
the  land  became  forfeited  to  the  next  in  estate. 
But  the  reply  also  states  that  on  March  80, 
1888  (over  a  vear  after  the  sale),  the  defendant 
deposited  with  the  treasurer  of  the  county, 
upon  the  warrant  of  the  auditor,  the  sum  of 
$269.10,  and  that  Royon,  the  holder  of  the 
certificates  of  purchase  at  the  tax  sale,  received 


•of  lands  acquired  by  hJm  at  a  tax  8ale,where  there  Is 
reason  to  believe  that  snob  lands  will  be  lost  to  the 
reversioners  by  reason  of  want  of  notice  In  tbe 
purchaser.    Phelan  v.  Boylan,  26  Wis.  679, 681. 

In  Btansbury  v.  In^lehart,  0  Mackey,  184,  where 
an  estate  was  limited  to  one  for  life  with  remain- 
der over,  it  was  held  that  there  was  no  Jurisdiction 
iin  equity  to  decree  a  sale  of  the  fee  simple  in  order 
ito  pay  taxes  accruing  during  the  continuance  of 
<he  life  estate. 

The  mere  fact  that  the  reversioner  mortgaged 
«hi8  reversion,  and  in  the  mortgage  covenanted  to 
•iMiy  the  taxes,  is  not  of  itself  a  release  of  tbe  duty 
Imposed  upon  the  tenant  for  life.  Jenia  v.  Hor- 
^ton,  96  Mich.  13, 16. 

For  the  purpose  of  redeeming  tbe  land  and  of 

keeping  down  taxes,  life  tenants  will  be  permitted 

to  fell  timber  in  such  quantities  and  at  such  places 

•as  notseriously  to  Impair  the  value  of  the  inberit- 

«nce.    Cannon  v.  Barry,  69  Miss.  289, 804. 

lo  proceedings  to  set  aside  a  tax  deed  obtained  by 

■«  tenant  for  life,  which  deed  he  has  fraudulently 

refused  to  record,  he  should  be  required  to  place 

tbe  same  on  record.    Phelan  v.  Boylan,  26  Wis. 

-41T9,  6KL 

In  case  of  the  neglect  of  the  maker  of  a  trust 
•deed  or  of  tbe  trustee  thereunder  to  pay  tbe  taxes, 
any  beneficiary  may  pay  tbe  same  and  seek  con- 
tribution from  the  other  beneficiaries,  or  claim  re- 
dmbursements  out  of  tbe  trust  fund,  but  be  cannot 
permit  the  lands  to  be  sold  for  taxes  and  acquire  a 
valid  legal  title  by  purchasing  in  the  certificates  of 
<aale.  Frierson  v.  Branch,  80  Ark.  468,  464;  Pettus 
V.  Wallace,  29  Ark.  478. 

Where  a  tenant  for  life  neglected  to  pay  the 

taxes  and  purchased  at  a  tax  sale.  It  was  held  that, 

after  the  termination  of  sucb  life  estate,  the  fee 

•could  not  be  claimed  as  against  tbe  revetaloner. 

Patrick  V.  Sherwood,  4  Blatcbf .  112. 

And  where  the  grantee  of  land  under  a  tax  deed, 
which  was  executed  to  him  before  tbe  time  allowed 
-for  redemptlou  had  expired,  had  a  subsequent  war- 
ranty deed  executed  to  bim  by  the  tenant  for  life, 
it  was  held  that  the  conveyance  by  such  grantee 
>merely  transferred  bis  life  interest  In  tbe  property. 
Little  V.  Edwards,  84  Wis.  649, 861. 

So,  where  tbe  tax  suit  was  brought  against  the 
'tenant  for  life  alone,  and  the  remaindermen  were 
not  made  parties  and  did  not  claim  under  bim,  but 
by  an  Independent  title  created  by  deed,  it  was  held 
that  the  judgment  In  the  tax  suit  bound  only  tbe 
life  tenanta,  and  not  the  remaindermen.  Alien  v. 
Be  Groodt,  98  Mo.  169. 

In  Burhans  v.  Van  Zandt  7  N.  Y.  623,  a  tenant  for 
ilfe  obtained  by  voluntary  purchase  the  interest  of 
•one  of  the  eettuis  que  trusty  and  became  a  cotenant 
with  others  in  equity  In  a  remainder  secured  to 
them  upon  a  deed  of  8ettlement.and  bimself  became 
the  purchaser  of  the  estate  sold  for  municipal  as- 
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sessments  and  sought  to  hold  tbe  same  for  bis  ex- 
clusive benefit  Tbe  court  held  he  was  not  so  en- 
titled, as  he  was  bound  to  protect  thoee  who  stood 
in  tbe  same  relation  with  himself  to  the  property, 
and  that  the  sale  inured  for  the  common  benefit  of 
alL 

Although  it  is  the  duty  of  the  tenant  for  life  to 
protect  the  property  by  tbe  payment  of  taxes  of  all 
kinds  assessed  upon  it  by  any  authority,  yet  the 
law  does  not  protect  the  estate  of  remaindermen 
or  reversioners  from  the  consequence  of  a  for- 
feiture of  tbe  land  to  the  state  in  case  of  a  sale  for 
taxes.    Cbaplhi  v.  United  States,  29  Ct.  CI.  281, 288. 

Where  a  tenant  for  life  allowed  the  lands  to  be 
sold  for  tbe  nonpayment  of  taxes,  and  tbe  govern- 
ment became  tbe  purchaser  at  a  tax  sale  and  afters 
wards  resold  to  the  ten^tnt  for  life,  it  was  held  that 
no  action  would  lie  against  the  government  under 
the  statutes  of  March  2, 1891, 26  Stat,  at  L.  822.  Ibid, 

Where  tbe  assessments  were  mostly  on  unim- 
proved property,  and  as  to  tbe  prqductive  property 
were  for  purposes  which  conferred  as  much  benefit 
on  the  future  estate  as  on  the  then  present  life  es- 
tate, the  court  ordered  so  much  of  the  property  as 
was  required  therefor  to  be  sold,  and  the  proceeds 
applied  to  the  payment  of  the  assessments  and 
costs  of  the  suit,  with  a  reference  to  inquire  and  re- 
port what  amount  was  necessary,  the  sale  being 
ordered  under  N.  Y.  Laws  1856,  cbap.  337.  Nors- 
wortby  v.  Bergh,  16  How.  Pr.  816, 82L 

But  tbe  rule  Is  otherwise  where  tbe  party  Is  un- 
der no  legal  obligation  to  pay.  Pleasants  v.  Scott, 
21  Ark.  870, 76  Am.  Dea  403. 

If,  therefore,  the  party  in  possession  Is  not 
bound  to  pay  taxes  either  legally  or  morally,  he  is 
not  precluded  from  purchasing  at  a  tax  sale. 
Bowman  v.  CookrlU,  6  Kan.  88L 

Where  there  is  no  legal  or  moral  obligation  cast 
upon  such  purchaser  to  pay  tbe  taxes,  there  is  no 
principle  of  law  or  equity  which  precludes  bim 
from  purchasing  at  tbe  sale,  even  though  he  may 
be  In  possession  at  tbe  time  tbe  assessment  is  made 
or  when  tbe  land  Is  sold.  Moss  v.  Shear,  26  OaL  88, 
46.  86  Am.  Dea  94. 

n.  Tttumt  In  dovoer. 

A  tax  title  acquired  at  a  tax  sale  by  one  whose 
legal  duty  it  was  to  pay  such  taxes,  as  a  tenant  In 
dower,  will  be  set  aside.  Fitzgerald  v.  Spain,  80 
Ark.  96,  100. 

Where  the  property  was  listed  as  that  of  the 
widow,  it  was  held  that  all  that  tbe  purchaser  ob- 
tained at  a  tax  sale  was  the  dower  Interest  of  tbe 
widow.    Payne  v.  Arthur,  16  Ky.  h.  Rep.  784. 

So,  where  a  widow  executed  a  warranty  deed  to 
a  grantee  under  a  tax  deed,  it  was  held  that  sucb 
deed  did  not  convey  more  than  her  life  estate,  and 
charged  tbe  purchaser  with  the  payment  of  the 
taxes  and  operated  as  a  redemption  from  or  extin- 
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the  money  and  surrendered  the  certificates  to 
the  auditor. 

A  trial  was  had  and  Jndjnnent  rendered  for 
the  plaintiff,  which  was  affirmed  by  the  cir- 
cuit court.  After  the  determination  of  the 
case  in  the  common  pleas,  defendant,  Eliza- 
beth Line,  intermarried  with  one  Estabrook; 
hence  the  dianre  that  appears  in  her  name. 
On  the  trial  a  bill  of  exceptions  was  taken 
setting  forth  all  the  eridence.  From  this  it 
appears  that  the  defendant  bad  on  Februarv  16, 
1889,  become  the  owner  in  fee  simple  of  the 
undivided  one  half  of  the  land  by  purchase 
from  the  heirs  of  the  other  children,  and  that 
the  plaintiff  at  Uie  termination  of  the  life  estate 
of  the  defendant,  would  be  the  owner  and 


entitled  to  the  possession  of  the  other  half; 
that  the  land  was  in  three  separate  tracts^  and 
had  been  so  listed  for  taxation  in  the  name  of 
William  Line,  no  chan/^  having  been  made  at 
his  death;  that  only  a  part  of  each  of  thear 
tracts  had  in  fact  been  sold  for  the  tazea 
delinquent  on  each, — that  ia  to  say,  7  acres  oat 
of  a  tract  of  20  acres,  10  acres  out  of  a  tract  of 
40  acres,  and  10  acres  out  of  a  tract  of  41  acrea. 
And  it  also  appears  that  there  were  a  number 
of  irregularities  in  the  listing  and  sale  of  the 
land.  The  south  half  of  one  of  the  tracta  had 
not  been  returned  as  delinquent  in  any  sum  by 
the  treasurer;  and  his  return  showed  no  rea- 
sons why  the  taxes  on  any  of  the  tracta  had 
not  been  collected,  as  required  by  §  104S» 


ffutohment  of  Us  tax  lleo.   Little  v,  Edwards,  84 
Wis.  M8. 651. 

In  the  above  case  the  purchaser  at  the  tax  sale 
had  acquired  the  interest  of  a  widow  entitled  to 
dower  In  t)ie  premises,  and  the  grantees*  Interests 
were  held  to  expire  upon  the  death  of  the  widow. 
Jbtd. 

The  pra-existinff  right  of  dower,  no  matter 
whether  inohoate  or  perfect,  will  be  barred  by  a 
valid  sale  and  conveyance  by  a  county  auditor  for 
the  non payment  of  taxes.  Jones  v.  Devore,  8  Ohio 
Bt.  480,  4B1. 

Where  the  plaintiffs,  who  were  the  heirs  at  law  of 
a  decedent,  claimed  the  land  under  title  from  their 
ancestor,  and  the  defendant,  who  was  the  pur- 
chaser of  the  land  at  a  tax  sale  occasioned  by  the 
neglect  of  the  widow  to  pay  the  taxes,  also  claimed 
title  under  the  ancestor,  it  was  held  that  the  plain- 
tiffs required  no  proof  of  their  title  in  order  to 
compel  a  cancelation  of  the  deed  conveying  the 
land  to  the  defendant.   Payne  v.  Arthur,  aupra. 

Where  land  was  conveyed  to  one  in  trust  for  his 
bodily  heirs  *^o  have  and  to  hold  ...  to  the  only 
proper  use  of  [grantee]  during  his  life,**  and  was 
not  to  be  conyeyed  or  disposed  of  by  him.  *'but 
enjoyed  by  him  [and]  firmly  and  faithfully  held  in 
trust  for  tlie  sole  use  of  his  bodily  heirs  forever,**  it 
was  held  that  the  purchaser  under  a  sale  for  taxes 
of  the  land  which  was  forfeited  under  the  Ohio 
statute  for  the  nonpayment  thereof,  held  free  of 
the  widow *s  right  to  dower,  and  that  the  subse- 
quent sale  by  such  purchaser  to  the  heirs  of  the 
tenant  for  life  did  not  reinstate  the  widow*s  pos- 
session so  as  to  give  her  a  title  to  dower  in  the 
premises  as  against  the  children.  Tullls  v.  Pierano, 
9  Ohio  C.  C  647. 

Where  a  widow,  tenant  for  life  of  her  deceased 
husband*s  land,  f  aUod  to  pay  the  taxes,  and  the  land 
was  sold,  and  the  tax  deed  executed  to  the  defend- 
antiWhich  was  recorded  four  years  afterwards,  such 
widow  having  the  right  to  redeem  from  such  tax 
sale  at  any  time  within  five  years  thereafter,  under 
M  1181, 1191, 1206,  Wis.  Rev.  Stat..  It  was  held  that 
the  tax  deed  so  executed  by  the  purchaser  gave  him 
no  title  or  constructive  possession  as  against  such 
widow,  the  five  years  given  her  for  redemption  not 
having  tLen  expired,  and  its  legal  effect  as  to  her 
amounted  to  nothing  more  than  a  tax  certificate  of 
such  sale.    Little  v.  Edwards,  84  Wis.  649, 66L 

In  Walsh  v.  Wilson,  180  Haas.  184,  it  was  held  that 
the  w1dow*s  right  to  dower  In  land  mortgaged  by 
her  husband  during  his  lifetime,  and  redeemed  by 
the  mortgagee,  remained  unaffected  by  the  tax  sale 
under  which  the  mortgagee  took  a  deed  of  release 
and  quitclaim  from  the  city.  | 

A  widow  who  occupies  her  deceased  husband's 
residence  with  his  children,  some  of  whom  are  of 
age.  Is  not  bound  to  pay  taxes  which  accrue  subse- 
quent to  the  husband's  death  and  before  the  as- 
signment to  her  of  dower,  and  therefore  if  she  pur- 
chases the  property  at  a  tax  sale  made  after  the 
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assignment  of  dower,  su<^  sale  will  not,  in  the  i 
sence  of  actual  fraud,  be  ordered  to  be  set  aside  at 
the  instance  of  his  creditors.  Branson  y.  Yanoy,  1 
Dev.  Hq.  77. 

In  the  above  case,  however,  there  was  a  illmfiiif 
ing  opinion  by  Henderson,  J.,  holdiofr  the  widow 
liable  as  a  life  tenant  and  ooonpant. 

In  Blodgett  v.  Brent,  8  Cranoh,  C  a  8M»  it  wa» 
held  that  a  widow  woald  not  be  barred  of  tier 
dower  by  a  tax  sale,  either  by  virtue  of  the  act  at 
Congress  laying  a  direct  tax,  or  for  oounty  taxesr 
or  by  sale  under  a  decree  in  the  lifetime  of  the  has- 
band;  and  that  the  purchaser  at  a  tax  sale  acqaired 
only  the  interest  of  the  person  in  whose  name  the 
assessment  was  nmde. 

See  also  Unden  v.  Graham,  84BBibi.  8U»81fi,  in/VvL. 
VIL 

m.  Ttnant  bft  €urU9y* 
Under  the  Oonneotiout  statute  it  tias  been  belA 
that  it  is  the  exclusive  duty  of  the  tenant  by  tiie 
curtesy  to  pay  all  taxes  assessed  upon  real  estate, 
and  that  he  alone  is  personally  liable  therefor,  and 
that  only  his  property  can  be  taken  or  subjected  U> 
a  lien  therefor,  and  that  consequently  the  remain- 
derman has  no  right  or  interest  which  can  be  inju- 
riously affected  by  any  such  assessment,  the  statute 
imposing  a  lien  for  the  taxes  only  upon  such  eatata 
as  the  party  has  in  the  land,  and  not  upon  the  es- 
tate wUch  another  may  have  in  the  same  land. 
White  V.  Portland,  67  Oonn.  fOfL 

TV.  Deulaee  for  Vfe, 

A  devisee  under  a  wHl  who  owns  a  life  estate  in 
real  property  cannot  acquire  a  tax  tlUe  ao  as  to  de- 
feat the  claim  of  those  who  are  entitled  in  reTerslOD 
or  remainder.   Olleman  v.  Kelgore,  68  lowsu  88, 40. 

Where  a  foreign  will  devised  an  estate  for  life  and 
such  will  was  not  probated  in  the  state,  and  tlie 
devisee  permitted  the  land  to  be  sold  for  taxes  and 
purchased  at  such  tax  sale.  It  was  held  that  he  ao- 
quired  no  title  which  would  defeat  that  of  thoss 
entitled  in  reveision  or  remainder.   UtUL 

Y,  PoHUon  of  purehamr. 

Where  the  owner  of  a  life  estate  neglects  to  pay 
the  taxes  assessed  upon  the  land,  and  it  is  sold  for 
valid  taxes  and  under  valid  proceedings,  tlie  titl» 
passes  to  the  grantee,  and  the  only  remedy  of  the 
remainderman  is  against  the  life  owner.  Watkina 
Y.  Green,  lOOL  Mich.  496, 488. 

If  the  heirs  or  those  entitled  in  remainder  fkil  to 
enforce  the  duty  on  the  life  tenant  to  pay  tlie  taxes, 
and  the  property  is  sold  for  the  tazes,and  a  stranger 
bids  it  off,  such  stranger  is  not  in  any  way  con- 
cerned, nor  is  his  title  affected  under  the  tax  sale. 
Mewby  v.  Brownlee,  88  Fed.  Rep.  880.  SBL 

Where  it  was  objected  thatat  the  time  tlie  landa 
were  sold  for  uxes,  and  at  the  time  of  the  assign- 
ment to  the  tenant  for  life  of  the  certificate  of  pur- 
chase, she  was  the  tenant  of  said  lands  for  nfe 
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Per.  Stat  The  adyertbeineDi  aa  to  the  amount 
due  did  not  correapond  in  amoant  with  the 
delinquencies  returned  by  the  treasurer,  being 
greater;  it  included  a  delinquency  on  a  ditch 
tax,  which  was  not  in  the  return  of  the  treas- 
urer; and  a  large  part  of  the  entire  delinquency 
embraced  an  assessment  for  a  turnpike,  an 
equitable  part  of  which  should  have  been  paid 
by  the  remaindermen.  Rev.  Stat.  ^  2768.  In 
fact  the  sale  is  admitted  to  have  been  void, 
and,  as  a  consequence,  no  valid  deed  could 
liave  been  made  the  purchaser  at  the  tax  sale  by 
the  auditor.  The  admission  may  be  regarded 
aa  compelled  by  the  course  of  decisions  in  this 
state.  Stambaugh  v.  Oarlin,  86  Ohio  St.  209; 
ToungUne  v.  Eadtman,  48  Ohio  St.  69;  Nye 


▼.  Denny,  18  Ohio  St  246,  98  Am.  Dec  118; 
Woodward  v.  Sloan,  27  Ohio  St  502;  Kemper  v. 
MeCieOand,  19  Ohio  St  808.  Forfeitures  are 
a  nuitter  of  strict  right,  and  can  only  be  claimed 
where  the  reouirementa  of  the  law  have  been 
atrictly  complied  with. 

We  see  no  reason  why  the  same  strictnesa 
should  not  be  required  to  work  a  forfeiture  of 
a  life  estate  for  the  nonpayment  of  taxes,  under 
the  provisions  of  §2852,  Rev.  Stat  ,  as  ia 
required  to  work  a  forfeiture  to  the  state',  or  to 
support  a  title  acquired  on  a  sale  of  deliDquent 
lands.  It  would  seem  somewhat  remarkable 
to  hold  that  a  aale,  which,  by  reason  of  irregu- 
laritiea,  would  not  aupport  a  title  to  a  pur- 
chaser, nor  work  a  forfeiture  to  the  state^ 


chargeable  with  the  payment  of  the  taxes,  and  that 
therefore  the  pnrobase  of  the  lands  at  tbe  tax  sale 
b7  her  brother-in-law,  and  tbe  subeequent  assigii- 
meat  of  the  certlllcnte  of  purchase  by  him  to  her, 
ooDstltuted  io  law  only  a  mode  of  payment  of  tbe 
taxes  by  her,  and  therefore  ibe  tax  deed  purport- 
ing to  convey  said  lands  to  her  was  inoperative  and 
Toid,— tbe  court  held  that  it  could  not  be  doubted 
but  that  tbe  deed  constituted  color  of  title  in 
such  life  tenant  as  it  purported  on  its  face  to 
convey  to  her  the  fee,  and  altbouirh  the  oircum- 
fltances  would  doubtiees  be  evidenced  as  avainst 
her  of  bad  faith  In  acguiring  such  color  of  title, 
yet  her  want  of  food  faith  could  not  be  imputed 
to  her  grantees,  nor  could  it  in  any  way  affect 
their  rights,  so  lonfr  as  it  was  shown  that  when  they 
aeoqnired  from  her  their  title  or  color  of  title 
they  had  no  knowledge  or  notice  whatever  of  any 
of  the  facts  from  which  bad  faith  on  her  part  could 
be  Implied,  and  that  therefore  the  title  or  sem- 
blance of  title  vested  in  her  by  the  said  tax  deed,  and 
passed  to  and  became  vested  in  her  grantees  by  her 
conveyance,  and  that,  so  far  as  they  were  con- 
cerned, such  claim  and  color  of  title  were  made  and 
acquired  in  good  faith,  and  being  to  the  fee,  their 
possession  under  it  wae  adverse  to  the  other  claim- 
ants and  so  adverse  ta  the  heiis  of  the  decedenr. 
Lewie  V.  Pleasants,  WILL  271. 

Where  one  took  pre^erty  under  a  devise  to  him 
for  Ufe,  and  gave  in<  the  land  for  taxation  along 
with  ot^er  land  as  **sfll  his  land,*^  and  tbe  land  was 
levied  upon  for  taxeaand  sold  for  its  full  value,  it 
was  hel4  that  there  was  a  general  asseasment  of 
taxes  against  all  his  property,  and  execution  was 
levied  upon  the  particular  land  in  dispute  which 
was  Included  in  such  general  return,  and  that  the 
purchaser  at  the  tax  sale  got  no  better  title  than 
the  tenant  for  life  had,  the  proceedings  not  being 
in  rem  to  collect  taxes  from  the  particular  land 
bnt  a  proceeding  in  personam  against  such  tenant 
for  Ufe.    Gross  v.  Taylor.  81 G  a.  86, 88. 

Where,  in  ejectment  proceedings,  tbe  plaintiffs 
were  remaindermen  and  their  father  was  tenant 
for  life,  and  tbe  property  was  sold  for  taxes,  and 
defendants  claimed  through  mesne  conveyances 
under  the  purchases  at  the  tax  sale  for  taxes  which 
<mght  to  have  been  paid  by  the  tenant  for  life,  it 
was  held  that  tbe  action  lay,  tbe  three  yean  Im- 
posed by  tbe  Missouri  statute  of  limitations  under 
which  title  must  be  set  up  not  having  expired  be- 
tween tbe  death  of  tbe  tenant  for  life  and  tbe 
commencement  of  the  suit,  such  statute  only  run. 
ning  as  against  tbe  remaindermen  from  tbe  death 
of  the  life  tenant.  Allen  v.De  Groodt.  98  Mo.  150. 

Where  tbe  grantee  of  a  tenant  for  llfo,  who  has 
acquired  tbe  estate  by  purcbai*e  under  a  tax  title 
which  isderective,  has  made  improvements  of  a 
permaneni.  character  believing  that  be  has  the  valid 
title  and  puichases  tbe  fee  simple,  such  Improve- 
ment*  materially  increasing  tbe  value  of  tbe  in- 
heritance, he  is  entitled,  as  against  tbe  actual  owner 
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who  seeks  relief  in  equity,  to  an  apportionment. 
Foley  V.  Khrk,  88  N.  J.  Bq.  170,  178. 

Where  a  Judgment  was  recovered  In  a  suit  com- 
menced by  tbe  collector  of  taxes  to  enforce  the 
lien  aaainst  the  property  of  a  married  woman  for 
unpaid  taxes  without  making  her  a  party  defend- 
an  t,  it  was  held  that  it  would  not  affect  her  interest 
in  the  property,  and.  as  tbe  marital  interest  of  her 
husband  in  the  property  was  not  vendible  on  exe- 
cution for  his  debts,  tbe  purchaser  at  the  tax  sale 
under  a  Judgment  acquired  no  title  which  enabled 
him  to  prevail  in  an  action  of  ejectment  against  th* 
husband.    Gitchell  v.  Messmer,  87  Mo.  181. 

The  purohsser  of  an  estate  in  remainder  at  a  sale 
on  foreclosure  of  a  mortgage  made  subject  to  tbe 
life  estate  on  which  the  remainder  is  limited,  can- 
not claim  a  forfeiture  of  the  life  estate  from  the 
sale  of  the  lands  at  delinquent  tax  sale,  and  a  fail- 
ure to  redeem  within  tbe  time  prescribed  by  Ohio 
Rev.  8tat.  lieSK,  where  the  omission  occurred  prior 
to  the  foreclosure  and  there  is  nothing  to  show  but 
that  tbe  forfeiture  was  waived  by  the  mortgagor. 
Chaffee  v.  Foster.  Si  Ohio  St.  868. 

In  tbe  above  case,  however,  there  were  two  die* 
senting  opinions.    Ibid. 

VL  The  etaiute  of  llmUatione, 

A  tenant  for  life  whose  duty  it  is  to  pay  taxes 
cannot  acquire  a  title  under  tbe  statute  of  limita- 
tions by  a  discharge  of  such  duty.  Higglns  v» 
Crosby,  40  IlL  260. 

A  life  tenant  who  becomes  a  purchaser  at  a  tax 
sale  cannot  claim  the  statute  of  limitations  of  one 
year  under  tbe  Mississippi  laws  of  March  2,  1888, 
p.  40,  for  the  resson  that  he  was  under  disability  to 
buy,  and  set  up  the  state's  title  as  against  the  re- 
mainderman. Jones  V.  Memll,  SBMiss.  747, 762;  Mc- 
Gee  V.  Holmes,  68  Mies.  60. 

The  statute  of  limitations  will  not  run  in  favor  of 
a  purchaser  at  a  tax  sale  who  was  himself  the  party 
legally  and  morally  bound  to  pay  the  taxes.  Duf- 
att  V.  Tuhan,  28  Kan.  892. 

See  also  Allen  v.  De  Groodt.  98  Mo.  162,  supra,  T. 

VUL  DeeUione  under  etate  statutes. 

Section  8846  of  the  Revised  Statutes  of  Gonneo- 
ticut  provides  that  when  tbe  real  estate  is  in  pos- 
session of  a  tenant  for  life,  and  another  person  ia 
entitled  to  tbe  ^'ultimate  enjoyment"  of  it  ''such 
estate  shall  be  set  in  the  list  of  tbe  tenant  for  life 
in  possession'*  except  when  it  issptscially  prov1de<l 
otherwise,  and  therefore  the  statutory  Hen  for  such 
a  tax  rests  upon  the  estate  of  tbe  tenant  for  life 
and  not  upon  the  estate  of  the  remninderman, 
such  t>eing  the  express  provision  of  t  8800  of  the 
General  Statutes,  which  imposed  such  alien  *for 
that  part  of  bis  taxes  which  is  laid  upon  the  valua- 
tion of  the  said  real  estate  as  found  m  tbe  said  list 
when  ttoally  completed.*'  White  v.  Portiand,  tt7 
Conn.  272. 

Tbe  words  ^'owner  or  possessor,*^  as  used  in  the 
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would,  oeTertbeless,  work  a  forfeiture  of  a 
life  estate  to  the  one  Dext  Id  estate.  Sucli  a 
boldiDg  is  not  required  by  the  reason  nor  by 
the  letter  of  the  statute.  The  lan^age  of  the 
■statute,  as  far  as  applicable,  is  as  follows:  '*If 
«ny  person  .  .  .  who  shall  be  seised  of  lands 
for  life,  .  .  .  shall  neglect  to  pay  the  taxes 
thereon,  so  long  that  such  lands  shall  be  sold 
for  the  payment  of  the  taxes,  and  shall  not, 
within  one  year  after  such  sale,  redeem  the 
same,  according  to  law,  such  person  shall  for- 
feit to  the  person  or  persons  next  entitled  to 
fluch  lands  in  remainder  or  reversion  all  the 
estate  which  he  or  she,  so  neglecting  as  afore- 
aaid,  may  have  in  said  lands."  By  the  terms 
of  this  statute  the  forfeiture  is  made  to  depend 
upon  a  sale  for  the  nonpayment  of  taxes,  and 
a  failure  to  redeem  within  one  year  from  the 
sale.  Its  language  necessarily  imports  a  valid 
sale,  since  an  invalid  sale  is,  in  contemplation 
of  law,  no  sale  (cases  above  cited);  and  where 
there  is  no  sale  there  is  no  forfeiture,  and,  con- 
sequently, nothing  from  which  a  redemption 
can  be  required.  According  to  the  usage  of 
language,  where  a  word  is  employed  without 
<)ualil]calion,  it  is  to  be  understood  in  its 
mtegral,  and  not  in  a  partial  or  negative  sense. 
To  illustrate,  a  contract  for  the  execution  and 
delivery  of  a  deed  is  not  performed  by  the 
delivery  of  a  defective  deed.  And  so,  in  Cin- 
cinnati y.  Diekmeier,  81  Ohio  St.  243,  an 
agreement  to  pay  a  contractor  in  "assessments  " 
was  held  to  be  an  agreement  to  pay  in  ''valid 
assessments."  So  that,  in  this  case,  the  statute 
can  only  be  held  to  apply  where  there  has  been 
a  valid  sale  of  the  land.    Where  the  sale  is 


invalid,  no  title  can  be  made  the  pmchi 
and  no  loss  of  estate  can,  therefore,  result 
either  to  the  next  in  estate  or  to  the  life  tenant. 
It  is  the  loss  that  may  result  to  the  next  ia 
estate  from  the  nonpayment  of  taxes  on  the 
land,  which  constitutes  the  reason  and  apirit 
of  the  statute;  and  when  such  loss  cannoi 
result  from  the  neglect  of  the  life  tenant  to  pav 
taxes,  the  important  fact  ia  wanting  on  whi<» 
the  limitation  in  law,  provided  by  the  statute, 
can  take  effect  and  work  a  forfeiture  of  the 
estate  of  the  life  tenant. 

The  case  of  McMillan  v.  Robbing,  5  Oblo  St 
28,  is  relied  on  to  support  the  conclusions  of  the 
court  below.  But  it  is  far,  as  we  think,  from 
so  doing.  It  was  the  case  of  a  sale  made  upon 
a  valid  assessment — no  question  bein^r  made 
as  to  the  amount  of  the  tax  or  the  refculariiy 
of  the  proceedings  by  which  it  was  levied  and 
the  sale  made.  The  case  held  that  the  hap- 
pening of  the  event  on  which  the  forfeiture  is 
made  to  depend  terminates  the  estate  of  the 
life  tenant,  and  that  the  next  in  estate  may 
enter  without  the  Judgment  of  a  court  declar- 
ing the  forfeiture.  This  we  accept  as  the  law, 
although  it  was  held  otherwise  in  J^Apjoh  v. 
P^Uit,  1  Cin.  Sup.  Ot  Rep.  25,  Storer.  J., 
delivering  the  opinion.  The  provision  of  the 
statute  is  in  the  nature  of  a  limitation  in  law, 
which  cannot  be  relieved  against  by  a  court 
of  equity.  Pom.  Eq.  Jur.  §  468.  The 
occurrence  or  the  fact  terminates  the  estate. 
But  the  fact  must  occur  before  the  limitation 
takes  effect;  a  void  sale  is  not  within  the 
limitation  and  does  not,  therefore,  work  a  for- 
feiture. 


Keotnoky  Revised  Statutes,  are  soused  as  preoau- 
tlonary  to  embrace  both  classes,  and  for  the  better 
«eourlDg  of  the  iraymeat  of  tbe  taxes  assesaed. 
JohnsoD  V.  Smith,  6  Bush,  108, 104. 

The  validity  of  the  sale  for  taxes  oannot  be  de- 
nied by  the  tenant  for  life,  for  tbe  reasoo  that  un- 
der the  Maine  statutes  the  reversioner  cannot  dis- 
pute sucb  sale  until  such  time  as  he  has  paid  or 
tendered  tbe  full  amount  of  tbe  tax  together  with 
tbe  chanres  and  Interest.  Stetson  v.  Day,  fil  Me. 
434. 

The  New  York  act  of  1866,  chap.  8S7,  provides 
**for  the  due  apportionment  of  taxes  and  assess- 
nients,  and  for  the  sale  of  real  and  personal  estate 
to  pay  the  same,"  and  a  sale  made  under  such  act 
by  a  judgment  of  the  supreme  court  taken  In  an 
action  wherein  all  having  vested  estates,  either  le- 
«ral  or  equitable,  were  made  parties,  or  proceeded 
against  by  a  publication  of  notice  as  unknown  own- 
ers, bars  all  contingent  or  unvested  estates  as  well 
as  possible  interests  which  might  vest  in  persons 
not  yet  in  being,  as  well  as  vested  estates,  and  un- 
der such  act  the  purchaser  by  reason  of  the  sale 
takes  the  fee  simple  absolutely.  Jackson  v.  fiat>- 
cock,  16  N.  Y.  24A. 

Under  the  New  York  act  of  April  12, 185S  (Laws 
186S.  chap.  8S7),  an  action  may  be  maintained  by 
the  owner  entitled  to  real  estate  In  fee  against  a 
widow,  a  dowrees  of  the  property,  to  recover  an 
apportionment  of  taxes  and  aasessments  Imposed 
upon  the  property,  which  assessments  are  a  lien 
thereon.    Linden  v.  Graham,  84  Barb.  816, 319. 

All  proceedings  under  the  Ohio  statute  for  the 
eale  of  lands  for  nonpayment  of  taxes  are  in  rem 
and  not  in  venonam,  and  operate,  if  at  all,  upon 
the  land  Itself,  and  not  merely  upon  the  title  of  the 
person  in  whose  name  It  may  have  been  listed  for 
taxation.   Jones  v.  Devoie,  8  Ohio  St.  480, 481. 

The  Ohio  law  which  forfeits  the  estate  of  a  life 
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tenant  for  the  nonpayment  of  taxes  has  been  held 
oonstltutlonaL  HoMillan  v.  Robbina,  6  Ohio  8U 
28,  80. 

In  that  case  it  was  held  that  a  tenant  for  If  fe 
without  impeachment  of  waste,  who  suffered  tbe 
land  to  be  sold  for  taxes,  forfeited  his  estate,  and 
that  tbe  reversioner  was  entitled  to  leoover  tbe 
same  In  an  action  of  ejectment  as  against  auoh 
tenant,  the  Ohio  statute,  I  U  of  the  act  of  UBH, 
making  It  the  duty  of  every  person  standing  seised 
or  having  the  charge  of  lands,  either  as  gaardian, 
or  executor,  or  by  curtesy,  or  in  dower,  for  llf^  or 
In  right  of  his  wife,  or  as  agent  or  attorney  baT- 
ing  funds  of  his  principal  in  his  hands,  to  pay  aocb 
taxes,  and  to  cause  the  same  to  be  listed  for  tbe 
purpose  of  taxing  the  reversioner  having  the  rlirht 
to  redeem  where  the  land  Is  sold  for  taxea,  which 
right  cannot  be  devested  by  the  life  tenant  depos- 
iting the  amount  of  tbe  taxes  and  Interest.  See 
also  Tuills  V.  Pleraoo,  0  Ohio  a  0. 647,  supra,  XL 

Where  land  was  devtaed  to  one  for  ilte  with  lo. 
maiDder  over  In  fee,  and  during  the  life  estate  one 
of  the  remaindermen  mortgaged  his  interests  and 
subsequently  the  land  was  levied  upon  for  taxes 
and  after  advertisement  the  collector  sold  tbe 
right,  Utle,  and  Interest  of  the  life  tenant  and  tbe 
remainderman  in  and  to  an  undivided  seven- 
eighths  part,  and  subsequently  for  another  tax 
levied  again,  add  after  advertisement,  sold  the 
right,  title,  and  interest  of  the  life  tenant  and  the 
remaindermen  to  three  undivided  eighth-parts,  no 
notice  of  tbe  sale  being  giyen  to  the  mortgagee, 
who  became  the  purchaser  of  both  sales,— It  was 
held,  under  the  provisions  of  R.  L  Pub.  Stat.  chap. 
42,  M  4,6,  and  chap.  44,  H  8, 10, 12,  that  the  anle  was 
void  for  the  reason  that  as  to  annual  taxes  tbe  es- 
tate of  tbe  life  tenant  was  first  liable.  Weaver  v. 
Arnold,  15  R.  L  68.  See  also  Little  v.  BdwMrds.  84 
Wis.  640,661,  supra,  H.  &.  W. 
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Again,  it  should  be  observed  that  under  this 
)«tatute  it  is  only  the  land  sold  that  is  declared 
forfeited;  so  that  where,  as  In  this  case,  only 
m  part  of  the  land  is  sold  to  pay  the  taxes  on 
^be  entire  tract,  the  forfeiture  extends  simply 
to  the  lands  sold. 

It  is  argued  that  under  the  construction  glren 
-tbe  statute  the  land,  by  the  neglect  of  the  ten- 
ant, may  be  burdened  with  an  accumulation 
-of  unpaid  taxes,  which  the  next  in  estate  will 
bave  to  pay  when  he  comes  into  possession, 
^bis  does  not  necessarily  follow.  Such  accu- 
znulations  can  only  result  from  the  failure  of 
the  state,  or  purchaser,  on  a  Toid  sale  for  taxes, 
to  pursue  the  proper  legal  remedy.  Various 
methods  are  provided  to  the  state  for  the  col- 
lection of  taxes;  and  the  purchaser  at  a  void 
sale  18  substituted  to  the  lien  and  rights  of  the 
«tate;  and,  on  a  void  purchase,  may  collect 
-what  is  Justly  due  from  a  life  tenant  as  from  a 
'tenant  in  fee  simple.  Rev.  Btat.  §  2880.  Bo 
tbat  the  supposed  hardship  is  more  imaginary 


than  real.  At  any  rate  the  Injustice  of  for- 
feiting the  estate  of  a  life  tenant  for  failure  to 
pay  an  ille^lly  assessed  tax,  or  to  redeem 
from  a  void  sale,  may  well  be  balanced  against 
such  possible  hardships  to  the  next  in  estate. 
And  it  is  these  considerations  that  have  uni- 
formly influenced  the  courts  to  apply  the  law 
with  great  strictness  where  forfeitures  are 
claimed.  They  are  odious  in  law,  because 
they  necessarilv  work  a  sacrifice  of  the  rights 
of  the  party  whose  estate  is  forfeited.  Where 
equity  mav  relieve  the  sacrifice  is  less:  but 
where,  as  in  this  case,  it  cannot,  and  nothing 
but  the  pound  of  flesh  will  satisfy  the  demand, 
it  is  the  duty  of  courts  to  see  that  all  the 
requirements  of  the  law  hare  been  complied 
with. 

JudgmenU  of  the  court  below  recened,  and 
cause  remanded,  to  the  Common  Pleas  for  fa 
ther  proceedisga. 

Williaaia  and  Br»dbiirjr»  JJ.,  dissent. 


IOWA  SUPREME  COURT. 


RIDDLE,  Appt., 

V, 

E.  DOW  «l  al.  (W.  C.  Dickey  A  Company, 
Interveners). 


THOMPSON  NATIONAL  BANK,  Appt., 

9. 

SAME. 


C. 


.lowm. 


.) 


i  leflaor**  mort^a^  of  hla  interest  In 
erope  raised  bj  »  tenant  on  leased  land, 
and  still  in  thepooocstion  of  the  tenant  and  undi- 
vided, fflves  the  mortKagee  a  rlffht  paramount  to 
that  of  the  creditors  of  the  moitgagor  under  gar- 
nishment prooeedings  subsequent  to  themort- 


ifioUmtk^  Oh,  J^  and  Qrangor^  J.,  dtssenU 
(April  18,  laOSw) 

APPEALS  by  plaintiffs  from  Jud^ents  of 
the  District  Court  for  Crawford  County  in 
-favor  of  the  interTcners  in  a  /garnishment  pro- 
'Ceeding  to  reach  the  landlord's  share  of  crops 
^rown  on  leased  premises  which  were  to  be 
tpaid  as  rent  in  satisfaction  of  Judgments  against 
4he  landlord,  the  interrener  claiming  under  a 
«nortgage  from  the  landlord.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mesors,  Nash  A  Phelps,  W.  R.  Green, 
<«nd  Theodore  F.  Mvers  for  appellants. 

Mr.  J.  P.  Conner  for  interreners^appellees. 

Robinson,  J.,  delivered  the  opinion  of  the 
>«ourt: 

The  two  cases  are  submitted  together.  The 
controlling  facts  are  the  same  in  both,  and  the 
-district  court  was  authorized  to  find  the  facts 
io  be  substantially  as  follows:  In  the  year  1891 


the  plaintiffs  recovered  Judgments  affainst  the 
defendant  S.  E.  Dow,  which  are  stiu  unpaid. 
The  defendant  Dow  rented  to  J.  H.  GrilBn  and 
J.  R.  Griffin  by  verbal  agreements  certain  land 
for  the  year  1892,  and  was  to  receive  from  them 
as  rent  one  third  of  the  crops  which  should  be 
raised  on  the  leased  premises,  to  be  delivered 
in  Dow  City,  about  8  miles  distant  from  the 
land.  The  tenants  occupied  the  premises,  and 
proceeded  to  raise  crops  thereon.  On  the  2d 
day  of  September,  1892,  Dow  made  to  the  in- 
terveners W.  C.  Dickey  &  Co.  a  promissory 
note  for  the  sum  of  $wO,  payable  on  the  1st 
day  of  the  next  November,  and  to  secure  its 
payment  executed  a  chattel  mortgage  upon  the 
property,  described  as  follows:  "My  undi- 
vided one-third  interest  in  all  the  crops  of  every 
kind  and  description  grown  during  the  season 
of  189:^'  on  land  which  whs  fully  described 
and  which  was  that  leased  to  the  Griffins  as 
stated.  At  that  time  no  division  of  the  crops 
grown  had  been  made.  The  small  grain,  con- 
sisting of  wheat  and  oats,  was  in  stack,  and  the 
corn  was  in  the  field,  and  all  were  in  the  pos- 
session of  the  tenants.  After  the  mortgage  was 
given,  but  on  the  same  day,  the  tenants  were 
garnished  under  executions  issued  on  the 
Judgments,  and  their  answers  were  taken. 
The  answers  admitted  that  the  garnishees  were 
under  obligations  to  deliver  a  share  of  the 
crops  raised  by  them,  but  showed  that  no  di- 
vision had  been  made.  Subsequently  nearly 
120  bushels  of  wheat,  820  of  oats,  and  more 
than  2,000  bushels  of  com  were  delivered  by 
the  tenants  to  the  sheriff  under  the  garnish- 
ments. A  stipulation  was  then  made  under 
which  the  grain  so  delivered  was  sold,  and  the 
proceeds  of  the  sale  were  paid  into  the  court, 
to  be  appropriated  by  the  Judgments  which 
fchould  be  rendered  In  the  cases.  The  district 
court  adjudged  that  the  lien  of  the  mortgage 


NoTS.— As  to  the  sale  or  morifraire  of  future 
«crop0,  see  ruAe  to  Dickey  v.  Waldo  (Mich.)  28  L.  R. 
A.  449. 
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Fornofe  respectlnfir  crops  as  personal  property 
for  the  purpose  of  levy  and  sale,  see  Polley  v» 
Johnson  (Kan.)  28  L.  B.  A  S68. 
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was  puramount  to  tbe  rights  acquired  by  the 
IJ^arDishmeDt  proceedings,  and  awarded  tbe  pro- 
ceeds of  the  gr&in  to  the  interveners. 

1.  It  may  fairly  be  inferred  from  tbe  record 
before  us  that  the  lease  made  by  Dow  gave  to 
the  tenants  the  sole  possession  of  the  leased 
premises  during  the  terms  of  the  lease,  the  ex- 
clusive right  to  possess  and  hold  the  crops 
which  should  be  grown  until  tbev  should  be 
divided,  and  tbe  right  to  make  the  division. 
The  division  of  tbe  crops  actually  made  by  tbe 
tenants  and  the  delivery  of  a  share  thereof  to 
tbe  sheriff  were  voluntary  on  the  part  of  the 
tenants  in  fulfilment  of  the  requirements  of 
thc'ir  lease.  Ko  question  as  to  notice  of  the 
rights  of  any  party  is  involved  in  this  case. 
The  question  we  are  required  to  determine  is 
whether  the  mortgage  given  bv  the  landlord 
to  the  interveners  was  eHectual  to  create  an 
interest  in  tbe  crops  grown  upon'  tbe  leased 
prcQiises  superior  to  the  rights  acquired  by  the 
Judgment  creditors  of  the  landlord  by  virtue  of 
the  garnishments.  It  is  earnestly  contended 
that  tbe  landlord' had  no  Interest  in  the  crops 
until  they  were  divided  and  bis  share  was  de- 
livered; that  he  could  not  mortgage  a  share  of 
them  until  it  was  set  apart  to  him;  and  that,  as 
tbe  tenants  were  garnished  before  that  was 
done,  the  judgment  creditors  acquired  rights 
which  were  paramount  to  those  created  by  the 
mortgage.  It  is  undoubtedly  true  that  the  au- 
thorities generally  bold  that,  where  a  tenant  on 
shares  has  exclusive  possession  of  tbe  leased 
premises,  tbe  legal  title  to  the  entire  crop 
grown  thereon  and  tbe  right  to  possess  it  are 
vested  In  him  until  tbe  share  which  is  to  be  de- 
livered as  rent  Is  separated  from  the  remainder 
of  the  crop,  and  some  authorities  hold  that 
such  ownership  it  exclusive.  It  will  be  found, 
however,  that  in  most  cases  of  that  character 
the  landlord  or  person  claiming  through  him 
was  endeavoring  to  assert  a  right  of  possession 
as  against  the  tenant  before  a  division  of  the 
crops  had  been  made,  or  that  there  had  been  a 
conveyance  of  tbe  land  before  a  maturity  of 
tbe  crops,  and  a  claim  made  that  the  landlord's 
share  aid  not  pass  by  the  conveyance.  But 
the  rules  which  control  in  such  cases  are  not 
applicable  to  this  case.  To  ascertain  the  fair 
scope  and  intent  of  a  decision  and  the  force 
which  should  be  given  lt,attention  must  be  paid 
to  the  very  questions  which  required  determina- 
tion. Tbe  case  of  Eeeiv,  Baker,  4  G.  Greene, 
461 , may  properly  be  regarded  as  the  leading  one 
in  this  state  for  the  doctrine  that  the  exclusive 
ownership  of  growing  crops,  of  which  a  share 
is  to  be  delivered  as  rent,  is  In  tbe  tenant,  but 
no  question  of  that  kind  was  Involved  in  the 
case.  Tbe  landlord  bad  leased  to  the  tenant 
land  on  sharea.  Tbe  tenant  plowed  and  culti- 
vated it,  and  sowed  fall  wheat  upon  it.  The 
wheat  was  frozen  out  during  tbe  winter,  and, 
in  the  spring  following,  the  landlord,  without 
the  permission  of  the  tenant,  took  possession 
of  the  land,  and  sowed  it  with  spring  wheat. 
The  court  held  that  the  landlord  was  a  tres- 
passer, and  that  the  tenant  could  recover  the 
value  of  his  labor  in  preparing  the  ground  for 
a  crop.  What  was  said  in  regard  to  tbe  owner- 
ship of  a  crop,  had  one  been  raised  by  tbe  ten- 
ant was  not  relevant  to  any  issue  in  the  case. 
The  facts  involved  in  Totontend  v.  Isenberger, 
45  Iowa,  670, — the  next  case  decided  by  this 
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court. — which  is  alleged  to  support  tbe  floctrine 
in  question,  were  substantially  as  follows:  Tbe 
owner  of  land  leased  it  to  a  tenant,  who  was  to 
deliver  for  its  'Use  one  third  of  the  grain  be 
should  raise  upon  it.  Before  tbe  crops  were 
planted  a  creditor  of  the  landlord  levied  a  writ 
of  attachment  upon  tbe  land.  A  judgment  in 
the  action  was  afterwards  obtained,  and  before 
the  crops  matured  tbe  land  was  sold  without  re^ 
demption  and  a  sberifTs  deed  therefor  executed. 
After  the  attachment  was  effected,  but  before 
the  crops  were  planted,  and  before  tbe  judg- 
ment was  rendered,  tbe  landlord  assi^ed  tbe 
lease,  and  the  controversy  in  the  case  was 
in  regard  to  the  ownership  of  tbe  abare  of  tbe 
crop  which  was  set  apart  by  tbe  tenant  as  rent 
What  was  said  in  regard  to  tbe  ownership  of 
the  tenant  was  designed  to  show  that  tbe  rent 
had  not  accrued  and  was  not  payable  undl 
after  the  purchaser  at  tbe  sheriff's  sale  had  ac- 
quired title  to  the  land;  benoe  that  tbe  case 
was  controlled  by  the  rules  that  rent  reserved 
by  lease,  and  not  accrued,  passes  by  a  convey- 
ance of  tbe  land,  and  that  a  purchaser  under 
execution  sale  is  entitled  to  the  rent  accruing 
or  falling  due  after  the  execution  of  tbe  sher- 
iff's deed.  It  is  clear  that  those  rules  have  no 
application  in  this  case.  The  cases  of  Beet  v. 
Baker,  and  Towneend  v.  leenherger  were  re- 
ferred to  in  Atkins  Y,  WomeUtorf,  68  Iowa,  ISO. 
where  it  was  said  that,  although  it  be  true  that 
the  right  of  property  in  a  crop  grown  on  abares 
was,  as  between  the  landlord  and  tenant,  in  tbe 
latter  until  it  was  divided,  yet  that  it  was  tbe 
"property  of  tbe  tenant  in  the  sense  that  the 
landlord  maj  not  enter  upon  tbe  premises  and 
take  possession  of  the  crops  without  consent 
of  the  tenant."  The  case  of  Howard  Ceuntjfy. 
Kyte^  69  Iowa,  807,  merely  decided  that  a  writ 
of  attachment  against  the  property  of  a  land- 
lord cannot  be  levied  on  growing  crops  of 
which  he  is  to  have  a  share  as  rent,  for  tbe  rea- 
son that  tbe  ofScer  has  no  richt  to  take  posses- 
sion of  tbe  crop,  and  the  proper  method  of 
reaching  the  right  of  the  landlord  to  tbe  rent 
is  by  garnishment  It  was  said  that  **  the 
rent  reserved,  being  a  share  of  tbe  crop,  is  tbe 
same  as  when  the  rent  is  reserved  in  money,  so 
far  as  the  rights  of  the  landlord  or  bis  creditors 
to  take  possession  are  involved,  and  tbe  tenant 
is  in  no  manner  in  default  until  be  refuses  to 
deliver  the  share  of  the  ^in  in  compliance 
with  bis  contract."  But  it  was  not  said  that 
the  interest  of  the  landlord  in  tbe  crops  raised 
was  no  more  than  it  would  have  been  bad  the 
rent  been  payable  In  money.  In  no  case  which 
has  been  called  to  our  attention  has  a  share  of 
the  crop  to  be  delivered  as  rent  been  treated  in 
all  respects  as  though  it  were  monej  rent 
That  it  should  not  be  is  clear  on  pnnciple. 
When  rent  is  to  be  paid  in  money,  the  obliga- 
tion of  the  tenant  is  discharged  by  the  payment 
of  the  specified  amount  of  money  from  what- 
ever source  obtained:  and  if  a  share  of  ttie  crop 
to  be  grown,  or  its  equivalent,  is  to  be  paid  as 
rent,  the  requirements  of  the  lease  will  be  sat- 
isfied by  the  delivery  of  tbe  share  itself  or  by 
delivering  an  equivalent,  as  crops  of  a  kind 
and  quality  equal  to  the  share  designated. 
But  when  the  rent  is  to  be  paid  by  the  delivery 
of  a  share  of  the  crop  raised  on  tbe  leased 
premises,  and  no  option  is  ffiven  to  deliver  an 
equivalent,  the  obligation  of  the  tenant  can  be 
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•atisfled  only  by  a  delirerj  of  the  specified 
share  of  tbe  crops  grown  od  the  leased  prem- 
Saea.  Nor  can  be  be  compelled  to  pay  any  tbing 
but  tbe  stipulated  sbare,  unless  be  fails  to  de- 
liver it  according  to  tbe  terms  of  bis  contract. 
Johnson  T.  Bhank^  67  Iowa,  116. 

In  a  proper  case  a  specific  performance  by 
ibe  tenant  of  bis  contract  to  deliver  a  sbare  of 
the  crops  aa  rent  would  be  compelled  by  a 
court  of  equity.  Wbetber  it  would  be  com- 
pelled in  all  cases  we  do  not  decide.  Tbe  rule 
in  regard  to  ordinary  contracts  for  tbe  sale  of 
personal  property  is  tbat  specific  performance 
-will  not  be  decreed  where  compensaiion  in 
damafires  will  afford  complete  and  satisfac- 
tory relief.  It  was  intimated,  however,  in 
Parker  v.  Qarrvion,  61  111.  250,  tbat  tbe  deliv- 
ery of  a  sbare  of  grain  reserved  as  rent  migbt 
be  enforced  as  tbe  execution  of  a  trust.  In 
tbat  case  tbe  tenant  bad  agreed  to  deliver  as 
rent  one  half  of  tbe  crops  which  he  should 
raise  on  the  leased  premises,  but  It  waa  to  be 
paid  in  corn.  He  refused  to  deliver  tbe  stipu- 
lated sbare,  and  did  not  separate  it  from  tbe 
remainder  of  tbe  crop,  but  inteoded  to  sell  all 
of  it  He  was  enjoined  from  selling  or  otber- 
-wise  disposing  of  the  grain  at  tbe  suit  of  tbe 
landlord.  The  court  said  that  tbe  landlord 
had  an  interest  in  tbe  corn;  that  **it  Justly  and 
equitably  belon/ts  to  htm."  Tbat  **tbe  defend- 
nnt  Qarrison  bad  received  from  him  tbe  entire 
consideration  for  it  .  .  .  and  it  was  bis  plain 
4inty  to  deliver  tbe  com  to  tbe  complainant" 
That  case  is  an  authority  for  the  theory  tbat 
tbe  landlord  baa  an  interest  in  tbe  crop  of 
'Which  he  is  to  bave  a  sbare  as  rent,  before  a 
division  is  made,  wbicb  is  more  than  a  mere 
rigbt  to  a  landlord's  lien,  and  wbicb  tbe  court 
will  protect.  It  should  be  remembered  In  this 
connection  tbat  tbe  rule  that  the  legal  title  to 
crops,  a  sbare  of  which  is  to  be  delivered  as 
rent,  and  tbe  right  to  their  exclusive  possession, 
are  in  the  tenant  until  a  separation  and  deliv- 
ery of  tbe  rent  sbare  is  fully  recognized  by 
the  supreme  court  of  Illinois.  Altoood  v.  Ruck- 
man,  21  111.  200;  Di3c<m  v.  NieeolU,  89  111.  884, 
89  Am.  Dec.  812;  Sargent  ▼.  (knirrier,  66  SL 
245.  It  is  true  it  was  said  in  Drake  v.  Chicago, 
H.  L  d  P.  R.  Co,  70  Iowa,  68,  tbat  a  landlord 
has  not  such  an  interest  in  tbe  growing  crops 
of  bis  tenant  as  will  enable  him  to  maintain  an 
action  against  a  person  who  injures  the  crops. 
But  the  nature  of  tbe  landlord's  claim  to  tbe 
crops  in  that  case  la  not  shown.  Tbe  point 
was  decided  without  discussion  by  tbe  court, 
apparently  on  the  authority  of  Towneend  v. 
leenhery,  iupra.  The  case  cannot,  therefore, 
be  regarded  as  in  conflict  with  the  views  we 
DOW  express.  That  a  lease  may  be  assigned  as 
security,  and  tbe  right  to  recover  the  rent  re- 
served be  thereby  given  to  tbe  assignee,  was 
decided  in  Watson  v.  Hunkins,  18  Iowa,  548. 
This  rule  was  followed  in  Lufkin  v.  Preston, 
iS2  Iowa,  285.  and  57  Iowa,  28.  In  tbe  opinion 
tiled  on  the  first  appeal  in  the  case  last  cited 
tbe  cases  of  Rees  v.  Baker  and  Townund  v. 
Jsenherger^  supra',  were  referred  to,  but  the 
court  said:  *'It  has  never  been  held  that  a 
landlord  may  not  assign  bia  interest  in  the 
lease,  and  thus  invest  bis  assignee  with  tbe 
right  to  secure  tbe  rent  when  it  is  in  a  condi- 
tion to  be  set  apart"  The  leases  considered 
in  that  case  provided  that  the  landlord  should 
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have  one  half  of  tbe  crop  in  tbe  field  at  harvest 
time.  *  Tbe  leases  were  a.ssigned  as  collateral 
security,  and  afterwards,  in  March,  and  again 
in  May,  an  execution  was  levied  upon  an 
undivided  half  of  the  corn  growing  upon 
the  leased  premises  as  tbe  property  of  the  land- 
lord. A  sale  thereof  was  made,  and  when  the 
corn  matured  one  half  of  it  was  gathered  by 
tbe  purchaser,  by  permission  of  tbe  tenanta. 
It  was  held  that  the  assignments,  if  not  f  raudu- 
lent,  invested  the  assignee  with  tbe  right  to  one 
half  of  tbe  com  at  harvest  time.  In  Haywood 
V.  O^Brien,  62  Iowa,  587,  it  was  held  that  the 
assignment  of  a  lease  gives  to  tbe  assignee  the 
right  to  a  landlord's  attachment  The  case  of 
t&ekney  ▼.  Stickneg,  77  Iowa,  699,  was  for  the 
foreclosure  of  chattel  mortgages  upon  live 
stock,  grain,  and  hay  on  certain  farms.  One 
of  them  waa  occupied  by  a  tenant  who  bad 
agreed  to  pay  one  half  of  the  products,  includ- 
ing all  crops  and  fruits  grown  upon  the  farm, 
and  hogs,  cattle,  and  calves  raised  on  it  It 
did  not  appear  that  there  bad  been  any  division 
of  the  property,  but  tbe  court  said  of  tbat  in 
which  the  tenant  claimed  an  interest:  "Of 
course,  one  half  was  tbe  landlord's  and  one 
half  tbe  tenant's."  Tbat  a  landlord  has  an  in- 
terest in  crops  of  which  be  is  to  have  a  sbare 
as  rent,  before  separation  and  delivery  of  the 
share,  which  be  may  mortgage  or  sell,  has  been 
affirmed  in  other  states.  This  was  expressly 
held  in  BoufOl  v.  Pugh,  27  Kan.  702.  Tbe 
particulars  of  tbat  tendency  do  not  fuUy  ap 
pear  in  tbat  report,  but  the  statements  of  the 
caae  made  on  an  earlier  appeal,  which  is  re- 
ported in  25  Ean.  97,  with  those  made  on  the 
second  appeal,  show  tbat  the  tenant  was  to 
pay  as  rent  one  half  of  the  wheat  and  one  third 
of  the  corn  and  flax  raised  on  tbe  leased  prem- 
ises during  tbe  term,  the  wheat  and  flax  to  be 
delivered  In  the  half  busLel  and  tbe  corn  in 
the  crib.  On  tbe  8th  day  of  July,  1879.  the 
landlord  sold  bia  sbare  of  tbe  crops,  and  three 
days  later  suits  were  commenced  against  him, 
and  tbe  tenant  was  garnished.  At  tbat  time 
the  flax  and  com  were  growing  in  tbe  fleld, 
and  the  wheat  was  in  stack,  but  no  division 
bad  been  made,  and  the  question  to  be  deter- 
mined was  whether  the  sale  by  the  landlord 
was  valid  and  effectual  as  avaiost  the  garnish- 
ment llie  only  material  difference  between 
that  case  and  this  is  that  in  the  Kansas  case 
the  sale  was  absolute,  while  in  thin  it  was  con- 
ditional. In  Potts  V.  NetceU,  22  Minn.  561,  it 
was  said  that  the  right  of  the  landlord  to  a 
share  of  the  crop  which  was  to  be  paid  bim  aa 
rent  was  as  clearly  assignable  as  the  right  to 
receive  a  specified  rent  in  money;  and  a  mort- 
gage of  such  share,  made  before  its  separation 
from  tbe  remainder  of  the  crop, was  sustained. 
Tbe  interest  of  tbe  landlord  in  the  sbare  of 
crops  to  be  delivered  by  tbe  tenant,  where  the 
latter  has  the  legal  title  and  right  of  possession 
until  separation  and  delivery,  is  similar  to 
that  of  the  tenant  in  the  share  he  Is  to  re- 
ceive when  possession  of  the  crop  is  retained 
by  tbe  landlord  until  division.  In  Tates  v. 
Kinney,  19  Keb.  275,  it  appeared  tbat  the  ten- 
ant, Kinney,  was  to  deliver  to  his  landlord  as 
rent  one  third  of  tbe  crops  to  be  raised  on  the 
leased  premises,  but  tbe  crops  were  to  be  con- 
sidered tbe  property  of  tbe  landlord  until  they 
were  divided.    Tbe   tenant  executed   morV 
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gaga  upon  two  thfrds  of  the  crops  before  they 
were  divided,  and  while  they  were  growing. 
The  court  said:  "It  is  evident  that  Kinney 
had  some  interest  in  the  crops.  The  fact  that 
the  extent  of  that  interest  depended  upon  his 
compliance  with  the  terms  of  his  lease  would 
not  deprive  him  of  the  rifht  to  sell  or  mort- 
gage it."  The  court  also  held  that,  where  the 
tenant  had  the  right  to  assign  his  lease  or  sell 
his  share  of  the  crop  raised  on  the  leased  prem- 
ises«  it  logically  followed  that  the  same  rights 
or  interests  might  be  mortgaged.  In  Juam- 
moek  V.  Oreekmore,  48  Ark.  2Mf  it  was  said 
that  a^  party  who  works  land  for  a  share  of 
the  crops  raised  thereon,  under  an  agreement 
by  which  the  landlord  owns  the  entire  crops 
until  division,  **may  sell  or  mortgsge  his  con- 
tingent interest.  Just  as  he  may  assign  his 
wages  to  be  hereafter  earned."  The  doctrine 
of  these  cases  was  recognized  in  Meacham  v. 
Eerndon,  86  Tenn.  866.  It  was  said  in  Earte- 
ley  V.  Mot9,  6  Tex.  Civ.  App.  841,  that  a  land 
owner  who  furnished  the  land,  teams,  food 
for  teams,  and  tools,  for  which  he  was  to  re- 
ceive one  half  of  the  crops  raised  on  the  land, 
had  more  than  a  landlord's  lien  on  the  crops; 
thai  he  had  a  speciflc  interest  in  the  crops 
themselves.  In  Ferrall  v.  Kent,  4  Oill,  209, 
it  was  said  of  a  lease  which  provided  that  the 
tenant  should  give  the  landlord  one  half  of 
everything  maoe  on  the  leased  premises,  and 
carry  all  the  crops  to  market,  and  pay  the 
landlord  one  half  of  the  proceeds  after  they 
were  sold,  that  it  vested  in  the  parties  to  it  a 
Joint  interest  in  the  crops.  It  is  well  settled 
that  in  this  state  valid  mortgages  of  personal 
property,  not  in  existence  until  after  the  mort- 
gage is  given,  are  valid.  It  was  said  in 
Xawrenee  v.  JHeKenne,  88  Iowa,  440,  that  the 
"general  rule  is  that,  in  the  absence  of  statu- 
tory provisions  to  the  contrarv,  any  personal 
propertv  which  is  capable  of  being  sold,  and 
which  has  an  actual  or  prospective  existence, 
may  be  mortgaged."  That  rule  is  in  force  in 
this  state.  Sandwidi  Mfg,  Co,  ▼.  BMn$on,  88 
Iowa,  568, 14  L.  R.  A.  126.  In  the  case  last 
died  it  was  said  that  the  power  to  sell  an  ac- 
count for  money  due  cannot  be  questioned; 
that  an  interest  in  such  an  account  less  than 
the  unqualified  ownership  of  it  may  be  trans- 
ferred, and  that  a  valid  mortgage  maybe  given 
on  a  claim  for  money  not  earned.  When  the 
mortgage  In  question  was  given,  the  small 
grain  grown  upon  the  leased  premises  was 
matur^  and  in  stack,  and  the  corn  must  have 
been  nearly,  if  not  quite,  full  grown.  The  de- 
scription in  the  mortgage  was  sufficient,  and 
when  the  division  was  made  the  mortgage  at- 
tached to  the  landlord's  share  thus  ascertamed. 
John$on  V.  Bider,  84  Iowa,  53;  Lufkin  v.  Fru- 
ton,  62  Iowa,  285.  See  also  Melin  v.  Reynolds, 
82  Minn.  52;  Potts  v.  NetceU,  22  Minn.  562; 
Zehner  v.  Auliman,  74  Ind.  24;  Sims  v.  Mead, 
29  Ean.  125.  In  Potts  v.  Jfetoell,  supra,  it  was 
held  that  a  mortgage  upon  "all  the  right,  title, 
and  interest"  of  the  landlord  in  a  crop  to  be 
grown,  of  which  he  was  to  have  a  share  as 
rent,  attached  the  instant  the  share  was  set 
apart,  and  was  superior  to  the  levy  of  an  ex- 
ecution made  after  the  mortgage  was  executed, 
but  before  the  share  was  separated.  It  is  the 
law  in  this  state  that  no  lien  is  obtained  by  the 
process  of  garnishment,  but  only  a  right  to  pro- 
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oeed  against  the  garnishee  personally.     Ciart 
V.  Raymond,  86  Iowa.  667. 

According  to  numerous  deciaiona  of  thi» 
court,  the  mortgage  in  question  moat  have  as- 
tached  to  the  landlord's  share  at  the  momeot  it 
was  ascertained  and  set  apart,  if  it  did  not  at- 
tach before;  and,  since  the  garnishment  did 
not  create  a  lien,  the  mortgage  became  a  fim 
lien  upon  the  property  in  controversy.  The 
case  of  Oreuit  v.  ifoore,  184  Mass.  48,  45  Abl 
Rep.  278,  is  relied  upon  as  in  conflict  with  the 
rule  we  have  announced,  but  we  do  not  think 
that  it  is.  The  lease  involved  in  that  case  pro- 
vided that  the  tenant,  Bailey,  should  "cany 
on  the  farm  at  the  halves,  and  he  was  to 
leave  at  the  end  of  the  term  "as  much  hay  sa 
he  found  there  when  he  took  the  farm."  la 
commenting  on  the  lease  the  ooort  said:  **It 
is  not  stat^  whetlier  this  hay  was  to  be  hat 
raised  on  the  farm,  or  other  hay  of  equal  qnu- 
itv;  whether  the  crops  were  to  be  diTided  in 
kind,  or  whether  Bailey  oould  sell  them,  ae> 
counting  for  one  half  of  the  proceeds;  and  the 
evidence  bearing  on  these  quealiona  is  not 
stated."  The  court  said  that  on  the  case  thoa 
made  it  could  not  be  said  as  a  matter  of  law 
that  the  parties  to  the  lease  were  tenants  ia 
common.  When  read  in  connection  with  the 
facts  to  which  the  court  refers,  its  conclusioQ 
appears  to  be  in  harmony  with  the  viewa  we 
have  expressed,  for  in  this  case  it  is  not  shows 
that  the  obligation  of  the  tenant  to  deliver  a 
share  of  the  crops  as  rent  could  be  discharged 
by  paying  an  equivalent  In  crops  nown  else- 
where than  on  .  the  leased  premises,  or  ia 
money.  On  the  contrary,  it  appeara  that  tlie 
lease  was  designed  to  give  each  party  a  ahaia 
of  the  crops  actually  grown  on  the  leased 
premises.  That  the  landlord  may  sell  the  real 
for  the  land  at  any  time  is  not  to  bie  queationed. 
If  he  can  sell  all  he  can  sell  a  part,  eapecially 
when  it  is  readily  ascertainable;  and  if  he  can 
make  an  absolute  sale  it  follows  that  he  can 
make  a  conditional  one.  The  mortgaae  in 
controversy  was  a  conditional  sale  of  tlie land- 
lord's share  of  the  crops  which  had  beea 
Sown,  and  was  to  be  delivered  according  to 
e  terms  of  the  lease.  What  right  or  inter- 
est the  mortgage  would  have  conveyed  had  a 
share  of  the  crops  grown  not  been  delivered 
need  not  be  determined.  The  conduaions 
which  reason  and  authority  demand  are  that 
the  landlord  had  a  mortgagable  interest  in  the 
crops  in  controversy  when  the  mortgage  was 
given;  that  the  interest  was  made  definite  and 
certain  when  his  share  was  separated  and  de- 
termined; that  the  mortgage  fully  attached  to 
that  share  when  it  was  thus  ascertained  if  it 
had  not  been  operative  before;  that  aa  the 
mortgage  was  given  before  the  garnishment 
was  effected,  the  latter  was  subject  to  the  rights 
conferred  by  the  former. 

It  follows  that  the  Judaments  of  th4  DUtriet 
Court  foere  right^  and  they  aire  ther^ort  of- 
firmed. 

Deemer,  J.,  concurring -specially: 
I  agree  with  the  minority  opinion  on  the  ques- 
tion as  to  the  interest  of  the  landlord  in  a  share 
of  the  crops  grown  on  the  leased  premises. 
I  do  not  think  he  has  such  a  vested  or  potential 
interest  in  the  share  to  be  set  apart  to  him  as 
rent  that  he  may  mske  a  mortgi^e  which  will 
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preaeDtly  carrj  the  UDdivided  ooe  third  of  the 
property  growing  upon  the  land.  But  I  do 
Uiink  that  he  has  a  lien  upon  the  crops  which 
may  finally  ripen  into  a  title  of  an  aliquot  part 
thereof,  and  that,  when  the  third  is  delivered 
to  or  set  apart  for  the  landlord  In  accordance 
with  the  terms  of  the  lease,  then  his  title  becomes 
perfect.  Now,  it  is  held  in  this  state  that  one 
may  make  a  mortgage  of  property  to  be  ac- 
quired in  the  future  which  will  be  valid,  and 
which  I  think  will  take  precedence  of  a  garn- 
ishment of  him  who  holds  the  property  for 
the  mortgagor.  In  the  case  of  Schhrfenburg 
▼.  Bisliop,  85  Iowa,  60,  we  said:  **Sy  the 
strict  common-law  rule,  it  is  doubtless  true 
that  a  party  could  not  mortga^  property,  not 
then  in  «sm,  so  as  to  vest  the  title  in  the  mort- 

S^ee  when  the  property  should  come  in  este, 
ut  at  ciril  law  he  could.  .  .  .  Courts  of 
equity,  and  under  our  practice  courts  of  law 
also,  will  recognize  the  rights  of  such  mort- 

fagee,  and  enforce  them  as  a^inst  all  persons 
aving  notice  of  them.'*  If  it  does  not  at  the 
common  law  amount  to  a  technical  legal  mort- 
gage, it  is  at  least  an  equitable  mortgage.  Of 
course,  it  is  necessary  that  such  future-ac- 
quired property  shall  be  capable  of  identifica- 
tion. See  also,  on  this  same  point,  Brown  y. 
Allen,  86  Iowa,  806;  Fefavary  y.  Broesch,  52 
Iowa,  88,  86  Am.  Rep.  261;  Dunham  y.  Iseit, 
15  Iowa,  284;  Stephens  y.  Pence,  56  Iowa.  257; 
Phiaijm  y.  BoUi,  68  Iowa,  499;  HughM  y. 
Wheeler,  66  Iowa,  641.  In  the  case  last  cited 
we  held  that  a  mortgage  drawn  with  the  inten- 
tion of  covering  future-acquired  property 
which  was  in  existence,  but  not  the  property 
of  the  mortgagor,  will  be  valid  as  to  such 
property  when  acquired.  And  we  also  held 
that  the  mortgagee  under  such  a  mort- 
gage was  entitled  to  the  possession  of  the 
property  as  against  a  purchaser  from  themort^ 

fagor.    There   is   no   question  but  that  the 
escription'  of  the  property  in  controversy  is 
suflScient  to  cover  the  property.    Indeed,  the 

f>roperty  is  specifically  described  as  that  grow- 
Dg  upon  certain  land  during  the  year  1892. 
It  could  scarcely  be  more  definitely  described, 
and  it  would  be  difScult  to  make  a  description 
which  would  more  clearly  indicate  that  the 
mortgagor  intended  to  convey  his  interest  in 
that  crop,  no  matter  when  acquired.  It  fol- 
lows, then,  that  as  soon  as  the  property  was 
set  apart  by  the  tenant  the  mortgage  attached 
to  it,  and  that  the  mortgagee  then  had  a  per- 
fect lien  upon  and  was  entitled  to  the  property 
or  to  its  proceeds  when  sold,  under  the  stipu- 
lation in  this  case. 

The  garnishing  creditor  acquired  no  greater 
rights  against  the  mortgagee  than  the  mortga- 
gor would  have  had  had  he  brought  the  suit, 
nor  are  his  rights  against  the  garnishee,  the 
tenant,  any  different  than  those  held  by  the 
garnishee  against  the  mortgagee.  In  a  contest 
between  the  garnishee,  who  was  the  tenant, 
and  the  mortgagee  there  ought  to  be  no  doubt 
about  the  outcome.  When  the  property  was 
set  apart  by  the  tenant,  who  was  garnished  by 
a  judgment  creditor  of  the  landlord,  who  was 
the  mortgagor,  the  mortgage  immediately 
fastened  itself  upon  it,  and  the  tenant  held  it 
as  the  property  of  the  landlord,  subject  to  the 
mortgage  made  to  the  interveners  Dickey  & 
Co.     The  proceedings  by  garnishment  gave 
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the  plaintiffs  no  lien  upon  the  property.  They 
simply  succeeded  to  the  rights  of  the  land- 
lord, Dow,  against  the  tenant,  in  and  to  the 
property  rais^  upon  the  leased  premises,  and 
they  have  no  other  or  greater  rights  against  tb» 
interveners  Dickey  &  Co.  than  Dow  would 
have  had.  I  desire  to  say  again,  in  order  that 
my  position  may  not  be  misunderstood,  that  no 
question  as  to  the  sufficiency  of  description  or 
notice  to  the  creditors  in  the  garnishment  is 
made.  Moreover,  no  such  question  could  be 
in  the  case,  because  the  mortgagor  was  not  in 
I>osse8sion  when  he  gave  the  mortgage.  In  ' 
the  case  of  Jenup  y.  Bridge,  11  Iowa,  572,  t^ 
Am.  Dec  518,  we  held  a  mortgage  on  the 
future  earningiB  of  a  railway  company  was 
prior  and  superior  to  the  rights  of  judgment 
creditors  of  the  railroad  company  under  garn- 
ishment proceedings.  In  view  of  these  well- 
settled  rules,  it  seems  clear  to  us  that  the  mort- 
gage of  the  interveners  is  superior  to  the  claink 
of  plaintiffs  in  their  garnishment  proceedings, 
and  that  it  is  not  necessary  to  determine  what 
interest  a  landlord  has  in  growing  crops  of 
which  he  is  to  receive  a  share  as  rent  for  the 
use  of  his  lands.  There  is  no  occasion  to  de- 
termine whether  the  interveners'  rights  under 
their  mortgage  are  equitable  or  legaa,  for  they 
pleaded  the  facts  necessary  to  entitle  them  to 
recover,  and  proved  without  objection  all  that 
is  required  to  give  them  the  relief  they  prayed. 
An  error  as  to  the  choice  of  form  will  not,  un- 
der our  reformed  procedure,  defeat  them. 

Another  rule  tends  to  support  the  inter- 
veners in  their  claim.  The  mortgage  under 
which  they  claim  contained  the  usual  cove- 
nants of  warranty,  and  correctly  described  the 
property  intendea  to  be  conveyed.  Now,  it 
seems  to  be  well  settled  that  if  a  mortgagor 
who  has  no  title,  or  whose  title  fails,  after- 
wards acquires  it,  it  inures  to  the  mortgagee. 
Jones,  Chat  Mortg.  g  101.  Now,  when  the 
property  was  set  apart  by  the  tenant,  in  ac- 
cordance with  the  terms  of  the  lease,  the 
title  vested  in  the  landlord,  and  immedi- 
ately inured  to  W.  C.  Dickey  &  Co.,  the  mort- 
gagees. Under  the  doctrine  announced  in 
the  minority  opinion,  there  was  nothing  the 
judgment  creditor  could  get  until  the  prop- 
erty was  set  aside  by  the  tenant,  for  the  land- 
lord had  no  interest  in  it.  Neither  the  mor^ 
fagee  nor  the  Judgment  creditor  by  virtue  of 
is  garnishment  had  any  claim  against,  right 
to,  or  interest  in  the  property  until  set  apart 
When  set  apart,  their  respective  interests  in 
it,  if  they  had  any,  imm^iately  vested:  but 
as  the  mortgage  was  first  in  point  of  time, 
it  should  be  given  priority.  This  is  the 
most  favorable  altitude  for  the  judgnaent 
creditors,  and  it  seems  to  me  that  it  givea 
them  no  standing  in  this  controversy.  But 
as  it  is  well  settled  that  a  garnishment  cre- 
ates no  lien,  and  that  the  mortgage  does,  even 
when  the  property  is  subsequently  acquired, 
it  follows  as  a  necessary  conclusion  that  the 
mortgagee  should  be  protected.  On  these 
grounds  I  vote  to  affirm,  and  as  the  majority 
reach  this  conclusion,  although  by  a  some- 
what different  course  of  reasoning,  it  followa 
that  the  judgment  is  affirmed. 

Oran||^r»  J.,  dissenting. 

The  majority  opinion  closes  with  a  holding 
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Ihat  reasoD  and  antborfty  demand  a  coocluslon 
that  the  landlord  had  a  noortgageable  interest 
in  the  crops  in  controversy  when  the  mortgage 
was  given.  Regarding  the  conclusion  as  a 
«lear  misapprehension  of  authority,  and  of  at 
least  doubtful  support  in  reason,  I  dissent 
from  it.  The  proposition,  briefly  stated,  is: 
Where  a  landlord  leases  land,  and  is  to  re- 
ceive for  his  rental  one  third  of  the  grain 
raised  thereon,  to  be  delivered  at  another  place 
than  on  the  land,  and  there  is  no  relationship 
between  the  landlord  and  tenant,  as  that  of 
tenants  in  common,  has  the  landlord  such  an 
interest  in  the  specific  grain  he  will  be  entitled 
10  receive  that  he  can  mortgage  the  same,  and 
the  mortgage  be  effective,  before  the  grain  is 
set  apart  for  him?  I  think  the  authorities  are, 
in  this  state,  on  principle,  conclusive  of  the 
<)uestion.  I  do  not  see  how  language  can  be 
more  so.  In  Bees  v.  Baker,  4  G.  Greene.  461, 
it  is  true  the  question  is  but  incidentally 
involved,  but  it  is  there  said,  speaking  of 
the  rental:  "This  share  was  in  the  nature 
of  rent,  and  until  it  was  delivered  the  ex- 
clusive ownership  of  the  growing  crop  was  in 
the  tenant."  I  cannot  imagine  an  interest  the 
landlord  could  have  except  ownership  and  a 
lien.  That  he  has  the  latter  no  one  doubts, 
The  case  puts  the  ownership  excluslvelv  in 
the  tenant  until  set  apart.  Tomisend  v.  "hen- 
herger,  45  Iowa,  680,  is  also  cited  in  the  major- 
ity opinion.  I  regard  the  case  as  a  very  con- 
clusive test  of  the  question,  and  its  facts  should 
he  well  in  m^nd.  It  presents  fairly  the  ques- 
tion'whether  or  not  a  landlord  has  any  inter- 
est in  a  growing  crop  that  is  assignable.  In 
that  case  the  landlord  assigned  his  lease  to  the 
plaintiff,  which  would  convey  to  the  plaintiff 
every  assignable  interest  he  had.  After  the 
landlord  had  made  such  assignment,  his  land 
was  sold  on  execution,  and  the  case  settled  the 
<)ue8tion  whether  anything  passed  to  plaintiff 
by  the  assignment  of  the  lease.  Speaking  of 
that  question,  it  is  said:  "The  share  of  the 
crops  reserved  by  the  lease  to  the  land  owner  is 
to  be  regarded  as  rent.  .  .  .  The  owner  of 
the  land  acquired  no  propertv  In  the  part  of 
the  crop  reserved  for  rent  until  it  was  set  apart 
to  him  by  the  tenant,  the  ownership  of  the  ten- 
ant continued  until  that  time."  If  the  con- 
clusive language  of  Bee9  v.  Baker  was  to  be 
•doubted  as  authority  because  not  applicable 
directly  to  the  issues,  the  question  was  cer- 
tainly involved  in  Tawruend  v.  Itenberger,  and 
the  same  conclusive  language  is  there  used, 
and  Beeg  v.  Baker  is  cited  in  support  of  it,  as 
well  as  other  authorities.  The  majority  opin- 
ion evades  the  force  and  language  of  that  opin- 
ion by  assuming  that  what  is  said  was  designed 
to  show  that  the  rent  had  not  accrued  and  was 
not  payable  until  the  purchaser  at  the  sheriff's 
«ale  had  acquired  title  to  the  land.  I  must 
and  do  insist  that  the  point  ruled  is  that,  be- 
fore the  rental  was  set  apart,  the  landlord  had 
CO  property  therein  that  he  could  assign.  The 
contention  of  ownership  arose  after  the  grain 
was  set  apart  In  a  granary  for  the  legal  owner, 
ao  that  the  question  was  fairly  presented 
whether  or  not  the  af«ignment  was  of  validity 
to  transfer  title  when  made,  or  became  after- 
wards effective,  when  the  title  would  pass  by 
the  setting  apart.  It  is  there  held  that  the  as- 
aignee  took  no  property  by  the  assignment,  not 
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because  the  rent  bad  not  accrued  when  the 
purchaser  took  his  title  to  the  land,  but  for  no 
other  reason  than  that  the  "owner  of  the  land 
acquired  no  property  in  the  part  of  the  crop 
reserved  until  it  was  set  apart  to  him."    It  is 
in  the  same  connection  said,  "The  ownership 
of  the  tenant  continued  until  that  time."    If 
the  right  of  the  landlord  to  assi^  the  crop  is 
not  denied  in  that  case  for  the  sole  reason  that 
he  had  no  ownership  as  a  basis  for  it,  and  that 
the  tenant  was  the  owner,  then  it  is  not  the 
province  of  language  to  express  such  a  hold 
ing.    The  doctrme  of  these  casea  ia  followed 
in  Atkins  y.Womeldorf,  53  Iowa,   150,   also 
cited  in  the  majority  opinion;  and  in  fixing  a 
rule  for  the  protection  of  a  landlord  so  that  bis 
interest  m^  not  be  lost  to  him  to  benefit  the 
creditors  of  the  tenant  it  distiognishea.  but  in 
no  way  denies,  the  rule  as  stated  in  Tawtuind 
▼.  leenberger.    It  gives  to  the  landlord  a  pro- 
tection against  the  seizure  by  such  creditors 
because  of  his.landlord's  lien.    The  case  recoir- 
nizes  the  rule  of  the  other  casea.    Mr.  Juatlce 
Rothrock  wrote  the  opinion  in  the  case  of  At- 
kine  v.  Wornddorf^  and  also  in  Howard  C&untff 
V.  iTyttf,  69  Iowa,  807.    It  is  there  said:  "When 
land  is  rented  on  shares,  the  tenant  is  the  ex- 
clusive owner  of  the  crop  while  growing,  and 
the  landlord  has  no  control  over  it,  nor  title  to 
the  part  of  the  crops  reserved  as  rent,  until  It 
is  set  apart  to  him.^'    It  cites  the  former  cases, 
and  then  says:  "It  Is  true  that  the  landlord 
has  a  lien  for  the  rent  reserved,  but  he  has 
neither  title  nor  right  of  possession  of  the  crop 
while  growing."    It  is  beyond  a  peradventare 
that  the  cases  fix  the  right  of  a  landlord  in  a 
growing:  crop  as  a  lien  merely,  and  not  an 
ownership.    It  is  true  that  in  some  of  the  cases 
the  language  relied  on  is  used  by  waj  of  fllua- 
tration  or  argument,  but  it  is  sijjnificant  in  this: 
that  at  all  times,  whether  treating  of  the  right 
of  the  landlord  to  assign  the  crop  reserved  as 
rent  or  of  its  use  in  other  waysi  the  same 
thought  or  rule  is  observed, — that  his  interest 
is  a  lien,  and  not  an  ownerfihip  that  he  can  con- 
vey.   In  Drake  v.  Chicago,  A  L  dt  P.  B.  Co, 
70  Iowa,  68,  crops  had  been  injured  by  de- 
fendant, and  the  question  of  the  plaintiff's 
right  to  recover  damages  therefor  was  pre- 
sented, he  being  the  landlord;  and  ft  ia  said: 
"A  landlord  has  no  such  interest  in  the  rtow- 
ing  crops  of  his  tenant  aa  to  enable  him  to 
maintain  an  action  against  a  person  who  in- 
jures the  crop."    This  holding  is  based  on 
Toumsend  v.  fsehberper,  and  the  reason  for  the 
holding  must  he  that  the  landlord  bad  no  prop- 
erty interest  to  authorize  the  action.    It  ia  the 
law  of  Iowa,  in  view  of  the  majority  opinion, 
that  a  landlord  has  such  a  property  intereat  in 
the  growing  crop  that  he  may  assiffn  or  mort- 
gage it;  but  if  some  person  shall  deatroy  that 
interest  he  may  not  recover,  for  the  reason 
that  he  has  no  interest  that  will  permit  it    I 
think  ours  is  the  only  state  in  the  Union  to 
sustain  such  a  rule.    Our  own  holding  ought 
to  settle  this  question,  I  think,  independent  of 
reason  or  other  authorities.    If  they  announce 
a    bad  rule,  we   should   meet  the  situation 
franklv,  and  overrule  them,  and  not  attempt 
to  distinguish  on  principle  where  there  ia  no 
difference. 

It  is  said  that  a  lease  may  be  assigned,  and 
the  right  to  recover  the  rent  reserved  to  be 
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ffyen  to  the  assignee.  The  rale  Is  not  doubted . 
t  is  no  more  than  to  say  that  the  landlord  may 
assign  bis  right.  That  be  can  assign  his  riglit 
to  the  rent,  whether  payable  in  money  or  other 
property,  is  not,  to  my  knowledge,  questioned. 
The  assignee  can  take  the  place  of  the  as- 
signor. When  the  rent  is  payable,  be  can  re- 
ceive it  or  enforce  payment  precisely  as  the 
landlord  could  have  done.  But  that  is  not  the 
question  we  are  consideriDg.  It  may  further 
be  conceded,  for  the  purposes  of  the  case, 
that  he  can  mortage  the  debt,— that  is,  the 
chose  in  action.  But  that  does  not  mean  that 
he  can  pledge  the  specific  properly  with  which 
Ihe  debt  is  to  be  paid  until  ft  is  his.  I  may 
Uso  concede  that  a  landlord  can  pledge  the 
rental  in  the  growing  crops,  and  that,  as  be- 
tween himself  and  nis  pledgee,  if  he  after- 
wards acquires  the  title,  the  pledge  will  be 
▼alid.  But  not  more  so  than  if  one  should  sell 
or  mortgage  property  in  which  he  confessedly 
bad  no  interest.  If  he  should  afterwards  ac- 
quire the  title,  it  would  inure  to  the  benefit  of 
the  vendee  or  mortgagee.  This  is  the  rule  as 
to  real  estate.  Miller's  Code,  §  1981;  Rice  v. 
KeUo,  57  Iowa,  115  and  119.    As  to  personal 

troperty.  see  Jones,  Chat.  Mortg.  4th  ed. 
101.  I  submit  that  this  court  has  held,  in 
the  cases  cited,  that  a  landlord  may  not  assign 
bis  interest  In  a  growing  crop;  that  he  has  no 
interest  therein  that  could  be  made  the  subject 
of  a  levy;  and  that  he  has  no  such  interest 
therein  that,  if  it  is  destroyed,  he  can  main- 
tain an  action  for  damages;  and  that  all  such 
holdings  are,  in  terms,  based  on  the  single  fact 
that  he  has  no  ownership  in  the  crop  until  it 
is  set  apart.  If  this  is  true,  I  am  led  to  in- 
quire, What  is  there  to  which  a  mortgage  can 
attach?  The  majority  refer  to  Parker  v.  Qar- 
ruon,  61  HL  250.  It  is,  in  my  Judgment, 
without  the  slightest  bearing  on  the  question. 
In  that  case  the  tenant  was  insolvent,  and,  af- 
ter the  rental  was  due,  he  was  removing  it, 
and  refusing  to  set  apart  the  rental  according 
to  the  contract  The  action  was  to  enforce 
speciflc  performance  of  the  contract  by  injunc- 
tion. It  simply  held  the  holding  of  the  prop- 
erty, after  the  time  for  delivery,  was  a  trust. 
That  was  because  the  tenant  had,  after  the 
debt  was  due,  refused  to  deliver  the  crop  in  pay- 
ment as  he  had  agreed  to  do.  It  is  said  in  the 
opinion  that  the  rental  share  Justly  and  equita- 
bly belonged  to  the  landlord,  and  that  is  true; 
and  the  suit  was  to  compel  a  specific  perform- 
ance, so  that  he  might  hare  the  legal  title. 
The  majority  omit  to  quote  from  the  same 
case  the  significant  remark  as  a  basis  for 
eouitable  cognizance,  as  indicating  the  thought 
of  the  court  as  to  the  legal  title,  that  "the  rem- 
edy bv  replevin,  at  least,  would  have  been 
doubtful  and  uncertain  from  the  difficulty  of 
showing  a  legal  title  in  the  specific  property, 
there  having  been  no  delivery;"  and  the  corn 
was  at  the  time  undivided.  In  Woodruff  v. 
Adatnt,  5  Blackf.  817,  86  Am.  Dec.  122,  in 
considering  the  ouestion  of  trespass  to  the  real 
estate,  it  is  held  that  the  landlord's  right  was  to 
receive  a  portion  of  the  crop  after  severance, 
and  other  land, — which  is  precisely  this  case, 
— as  he  was  not  Jointly  interested  with  the  pro- 
ducer in  the  crop  while  it  was  growing.  It  is 
there  said:  "His  share  was  in  the  nature  of  a 
rent,  and  until  that  was  delivered  the  exclusive 
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ownership  of  the  crop  was  in  the  raiser  of  it." 
In  Howard  County  v.  K^fte,  supra^  this  court 
said:  "The  rent  reserved,  being  a  share  of  the 
crop,  is  the  same  as  when  the  rent  is  reserved 
in  money,  so  far  as  the  rights  of  the  landlord 
or  bis  creditors  to  take  possession  are  in- 
volved." The  words,  because  of  the  nature  of 
the  case,  are  used  with  a  limitation  as  to  per- 
sons, but  they  strengthen  the  of  t- repeated  hold- 
ing that  the  landlord  has  no  ownership.  It 
means  that  the  landlord's  right  in  the  growing 
crop  is  the  same  as  his  right  to  money  to  be 
paid  as  rent,  so  far  as  concerns  his  right  to  sell 
or  pledge  it.  This  exact  question  has  received 
consideration  by  the  supreme  court  of  Massa- 
chusetts in  Oreutt  ▼.  lioore,  184  Mass.  48,  45 
Am.  Rep.  278.  I  think  that  here  also  the  ma- 
jority have  perverted  the  reasoning  and  con- 
clusion of  the  case.  After  a  careful  discussion 
of  this  and  kindred  questions,  speaking  of  the 
interest  of  the  landlord  in  the  crop,  it  is  said: 
"Whether  he  has  any  potential  interest  de- 
pends on  the  contract,  which  may  be  ascer- 
tained bv  the  jury.  If  the  contract  is,  that 
the  specific  products  are  to  belong  to  the 
parties  Jointly,  and  are  to  be  divided,  he  has 
such  potential  interest;  if  the  contract  is,  that 
the  lessee  is  to  pay,  as  rent,  a  share  of  the 
crops,  or  its  equivalent,  he  would  have  no  in- 
terest in  any  specific  property  so  that  be  could 
sell  it,  though  he  has  a  claim  for  rent  payable 
at  the  stipulated  time,"  It  seeems  to  me  that 
the  language  is  not  susceptible  of  misconstruc- 
tion. Its  conclusiveness  is  strengthened  by 
the  facts  and  reasoning.  In  that  state,  if  the 
contract  is  such  that  the  landlord  and  tenant 
are  tenants  in  common,  the  rule  is  different. 
No  such  relationship  is  claimed  in  the  case  at 
bar.  It  is  held  in  Sunol  v.  MoOay,  68  Cal.  869, 
that  the  landlord  and  tenant  were  tenants  in 
common,  and  that  a  mortgagee  of  the  tenant 
could  not  hold  the  entire  crop.  Such  a  rule  is 
not  to  be  disputed.  The  fact  of  the  tenancy 
in  common  brings  the  case  in  line  with  the 
Massachusetts  case. 

The  onlv  conflict  of  authority  that  I  have 
discoverea  is  because  of  holdings  in  Kansas 
and  Minnesota.  In  Howell  v.  Pugh,  27  Ean. 
702,  some  language,  used  rather  argumeota- 
tively  than  otherwise,  in  considering  the 
principal  question  in  the  case,  recognizes  the 
right  of  a  landlord  to  sell  his  rental  share  of 
the  crop.  The  case  is  somewhat  in  doubt  as 
to  the  precise  nature  of  the  contract,  but  what 
is  said  is  without  a  citation  of  authorities,  and 
gives  to  the  landlord  a  property  in  the  growing 
crop,  which  is  certainly  against  the  express 
holdinf^s  in  this  state,  and  Uie  great  weight  of 
authority.  In  the  Minnesota  case  {Potti  v. 
NeweU,  22  Minn.  561),  what  is  said  as  to  the 
right  to  mortgage  the  rental  share  of  the  crop 
is  without  rererenoe  to  authorities  on  the  sub- 

Jiect.  It  seems  to  be  the  thought  of  the  opin- 
on  that  the  legal  title  would  not  pass  until 
the  share  was  separated,  which  is  the  recog- 
nized rule;  and  that  the  landlord  would  have 
the  right  to  receive  the  share  in  the  future 
when  separated,  which  is  also  the  rule.  It  is 
also  said  that  the  right  of  the  landlord  "  was  as 
clearlv  assignable  as  the  right  to  receive  a 
specined  rent  in  money,  and  in  case  of  assign- 
ment the  title  to  the  third  of  the  wheat  would, 
upon  its  being  set  apart,  vest  at  once  in  tho 
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AMigDee,  preciaely  as  it  would  vest  In  the  as- 
sienor  if  no  assignment  were  made."  Tbiiise 
rules  are  nowbere  disputed,  and  they  consti- 
tute the  reasoning  for  the  conclusion.  The 
opinion  leaves  to  inference  what  the  interest 
was  to  be  raortgafed  before  the  title  or  own- 
ership passed.  Toe  case  as  clearly  holds  that 
the  money  to  be  paid  as  rent  could  as  well  be 
mortgaged  as  toe  grain,  for  the  conclusion 
seems  to  rest  on  the  right  to  assign  the  chose 
in  action.  The  opinion  is,  in  its  reasoning, 
in  accord  with  general  authority  to  the  effect 
that  the  landlord  has  no  ownership  of  grow- 
ing crops  before  there  is  a  separation.  The 
case  of  Uammock  v.  Oreekmore,  48  Ark.  264, 
is  cited  by  the  nmjority.  The  case  expressly 
holds  that  the  relation  of  landlord  and  tenant 
did  not  exist,  and  the  rule  of  the  case  is  un- 
doubtedly correct.  However,  the  majority 
have  omitted  to  notice  this  conclusive  language 
of  the  case  against  their  theory  of  the  law: 
"  If  the  terms  of  the  contract  had  been  such  as 
to  indicate  the  intention  to  create  the  relation- 
ship of  landlord  and  tenant,  ...  the  title  to 
the  crop  would  have  been  in  Stewart,  the  ten- 
ant, subject  to  the  landlord's  lien  for  rent,  and 
the  landlord  could  have  maintained  no  action 
against  Creekmore  for  converting  any  part  of 
it.  The  case  holds  that  Stewart  was  a  laborer 
for  wages,  and  not  a  tenant,  and  it  fully  sup- 
ports the  holdings  in  this  state  as  to  there  be- 
ing no  ownership  of  the  crop  in  the  landlord. 
It  fixes  his  right  in  the  crop  before  separation 
as  that  of  a  lien  for  rent,  as  I  maintain  this 
court  has  done.  The  case  fully  supports  mv 
view  in  this:  that  the  landlord  was  to  furnish 
the  team,  utensils,  etc.,  to  raise  the  crop,  and 
Stewart  was  to  do  the  work,  and  receive  a 
share  of  the  crop  for  his  labor.  Stewart  sold 
a  part  of  the  crop,  and  the  holding  is  that  the 
title  to  the  crop  was  in  the  land  owner,  and 


Stewart  could  not  sell  a  part  of  it.  Tb«  case 
places  Stewart,  nnder  bis  contract  to  take  a 
share  of  the  crops  for  his  wages,  precisely  as 
that  case  does,  and  other  cases  do,  the  land 
owner  when  be  agrees  to  take  a  share  of  the 
crop  for  his  rent.  In  one  case  the  rent  is  to  be 
paid  by  the  tenant,  and  in  the  other  the  warn 
bv  the  land  owner.  In  either  case  it  ia  a  dm. 
The  person  who  is  to  pay  owns  the  mooey^v 
property  with  which  the  <lebt  ia  to  be  paid  un- 
til payment  The  mere  fact  that  a  debt  is 
payable  in  a  specific  article,  either  of  mooer  or 
of  other  property,  does  not  invest  the  creciitor 
with  ownership  in  the  specific  property  ontil 
his  contract  gives  him  the  right  to  deouuid 
payment,  if  even  then.  I  am  not  disposed  to 
pursue  the  discussion  further.  I  am  confident 
of  the  conclusion  that  our  holdings  are  con- 
clusive against  the  rule  announced  by  the  ma- 
jority, and  these  holdings  are  aided  by  the 
great  weight  of  authority.  It  is  aaid,  in  sab- 
stance,  in  the  majority  opinion,  that  the  at- 
tachment by  gamjshment  did  not  effect  a  lien 
on  the  grain  before  it  was  set  apart,  and  that 
when  so  set  apart,  if  not  before,  the  lien  of  the 
mortgage  attached,  and  gave  it  priority.  I  am 
understanding  this  to  mean,  as  a  legal  propo- 
sition, that  if  A  is  attached  as  garnishee  in  a 
suit  by  B  against  C,  and  he  nas  property 
belonging  to  C  in  his  possession,  C  may  after- 
wards mortgage  it,  and  the  mortgage  would 
be  a  prior  lien.  I  am  much  disposed  to 
doubt  the  rule,  but  desire  to  reserve  mv  opin- 
ion on  that  question  and  that  stated  in  the  con- 
curring opinion.  In  view  of  the  conclusion  of 
the  majority  the  case  must  stand  affirmed, 
and  I  need  not  now  take  time  to  examine  the 
latter  question. 

Rothrocky  Ch.  J.,  concurs  in  this  dissent 
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Erastus  GAY  et  cU,,  Exrs.,  etc.,  of  William 
Gay,  Deceased,  AppU,, 

V. 

Susan  WARD,  Admx.,  etc.,  of  Augustus 
Ward,  Deceased,  &t  al, 

aSI  Oonn.  147.) 

1*  A  bond  ^oaranteelng^  the  Aillf 
prompt,   and  ultimate  payment  of  all 

paper  disoounted  by  a  bank  for  a  oorporatlon 
does  not  include  renewals  of  ouch  discounts  made 
after  notice  of  the  death  of  a  guarantor. 

8.  A  renewal  after  notice  of  the  death 
of  a  ffoarantor,  on  paper  discounted  by  a 
bank  miHng  bis  life,  is,  so  far  as  his  estate  is  oon- 
oemed«  a  payment,  and  terminates  his  liability. 

8.  Any  notice  of  the  death  of  a  goar- 
antor  which  brings  that  fact  within  the  knowl- 
edfre  of  the  guarantee  is  suffioient  to  revoke  a 
continuing  guaranty. 

4*  Power  to  revoke  a'contlnning  g^oar- 
anty  upon  notice  is  Implied  unless  the  terms  of 
the  guaranty  forbid. 

Note.— As  to  the  effect  upon  a  guaranty  of  the 
death  of  a  party  thereto,  see  note  to  Drummond 
V.  Crane  (Mass.)  28  L.  R.  A.  707. 
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(December  10,  1806l> 

RESERVATION  by  the  Superior  Court  for 
Hartford  County  for  the  opinion  of  ibe 
■  Supreme  Court  of  Errors  of  an  action  brought 
to  compel  contribution  of  the  amount  for 
which  defendant's  intestate  was  alleged  to  be 
responsible  upon  a  bond  ^arantecing  the  pay- 
ment of  certain  commercial  paper.  Judgmeta 
for  dtfendanta  advised. 

The  facts  are  stated  in  the  opinion. 

Meun.  ClukrlesE.  Perkins  and  Arthur 
Perkins  for  plaintifFa. 

Messrs,  Robinson  A  Robinson*  for  de- 
fendant Susan  Ward: 

The  defendant,  the  estate  of  Augustus  Ward 
ia  not  liable  at  all  to  claim  for  contribution. 

The  right  to  contribution  is  "baaed  on 
equality  of  burdens  and  benefits." 

De  Colyar,  Guaranties  &  Suretyship.  839; 
Deering  ▼.  Earl  Winehelsea.  2  Boa.  &  P.  270; 
Bishop,  Cont.  §  216. 

How  can  Mr.  Ward's  estate  be  interested  in 
a  credit  given  to  a  corporation  to  enable  it  to 
carry  on  its  business  in  which  the  estate  has 
no  interest  at  all? 

The  notes  were  extended  for  the  benefit  of 
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fhe  business  as  It  was   conducted  after  Mr. 
Ward's  death. 

According  to  the  general  custom  and  under- 
standing of  the  mercaotUe  world,  the  new  note 
cancels  the  old  note  for  which  ft  Is  given,  and 
which  is  taken  up  as  it  is  termed. 

2  Parsons,  Notes  &  Bills,  208;  Bank  qf  the 
Comnumwealth  y.  Leteher,  8  J.  J.  Harsh.  195. 

The  death  of  Mr.  Ward  terminated  his  re- 
sponsibility under  the  contract. 

The  contract  of  the  guarantors  was  a  con- 
tract of  continuing  guaranty. 

CoiUthart  ▼.  ClemenUon,  L.  R.  5  Q.  B.  Oiv. 
42. 

An  essential  element  of  this  contract  Is  the 
right  of  the  guarantors  to  at  any  time  with- 
draw from  lis  toils  as  to  indebtedness  incurred 
subsequently  to  such  withdrawal. 

Ofard  ▼.  Davieg,  18  0.  B.  N.  8.  748;  Jordan 
▼•  DoNnns,  122  Mass.  168,  28  Am.  Rep.  805. 

The  death  of  the  guarantor  acts  per  m  as  a 
discharge,  and  terminates  his  liability  upon 
the  contract  for  subsequent  indebtedness. 

Ooulihart  V.  OlemenUan,  iupra;  Harris^  t. 
Faweett,  L.  R.  15  Eq.  811,  L.  R.  8  Ch.  866; 
Jfyrdan  y.  Dobbin$,  ntpra;  Hyland  y.  Bdbich, 
150  Mass.  112,  6  L.  R.  A.  888;  229  Slurrv,  L. 
R.  25  Ch.  Diy.  705;  Smith,  Mercantile  Law, 
467;  Wms.  Exis.  1869;  9  Am.  &  Eng.  Enc. 
Law,  pp.  88,  84. 

The  bank  had  actual  notice  of  Ward's  death 
many  years  before  making  the  loans,  the 
losses  upon  which  entitled  them  to  the  protec- 
tion of  the  contract  of  guaranty. 

Notice  or  knowledge  of  death  discharges. 

CduUJiart  y.  Olementson^  $upra. 

The  contract  of  continuing  guaranty  was  not 
kept  aliye  by  the  repeated  renewal  of  notes 
which  represented  an  indebtedness  incurr^ 
during  Ward's  lifetime. 

Ibid. 

Notice  to  the  bank  of  his  death  was  notice 
of  a  discontinuance  of  his  guaranty;  and  with 
the  discontinuance  of  the  guaranty  the  giving 
of  new  credit  by  renewals  dischar^d  him  from 
all  obligation  on  account  of  such  indebtedness. 

De  Colvar,  Guaranties  A  Suretyship.  488;  9 
Am.  &  Eng.  Enc.  Law,  pp.  88,  84,  and  cita- 
tions; Adams  y.  Way,  82  Conn.  172. 

His  estate  cannot  be  compelled  to  recontrib- 
ute to  costs  and  expenses  in  a  suit  of  which  he 
had  no  notice. 

CTuipin  y.  Smith,  52  Conn.  268. 

If  it  be  arranged  by  contract  that  each  surety 
shall  be  answerable  only  for  a  given  portion  of 
one  sum  of  money,  there  is  no  right  of  contri- 
bution among  the  cosureties  beyond  that 
amount. 

Pendlebury  y.  WiUker,  4  Younge  A  C.  424; 
^orth  V.  Brace,  80  Conn.  60. 

All  the  parties  who  sinied  this  original  con- 
tract did  so  with  the  full  knowledge  that  each 
might  be  compelled  on  this  joint  and  several  ob- 
ligation to  pay  any  obligations  of  the  corporation 
up  to  the  limit  assigned,  and  that  if  so  he  could 
look  to  his  associates  only  for  the  proportional 
shares  that  were  expressly  asrreed  to  be  borne. 

Deering  v.  E!arl  WineheUea,  2  Bos.  &  P.  270, 
1  Lead.  Cas.  in  Eq.  Hare  &  Wallace's  notes,  96, 
and  cases  cited:  Oraytharney.  Sinnbume,  14 
Yes.  Jr.  164;  1  Parsons,  Cont.  82;  Burge,  Sure- 
tyship. 885;  Story,  Eq.  Jur.  §  498;  Andreioe 
y.  Callender,  18  Pick.  484;  De  Colyar,  Guaran- 
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ties  &  Suretyship,  848,  344;  Pom.  Eq.  Jur. 
§  1418;  Armitage  y.  Fulver,  87  N.  Y.  494; 
Brandt,  Suretyship,  §  252;  Security  ln».  Co. 
▼.  St.  Paul  F.  A  M.  Im,  Co.  50  Conn.  288. 

Mr.  T.  Henry  Dewey  for  the  other  de- 
fendants. 

Wheeler»  J.,  delivered  the  opinion  of  the 
court: 

This  case  comes  before  us  for  our  advice 
on  a  reservation  upon  an  agreed  statement  of 
facta,  and  with  a  stipulation,  entered  into  by 
all  the  parties  to  the  record,  that  all  ques- 
tions arising  upon  the  pleadings  or  upon  the 
agreed  facta  may  be  finally  determined  by 
this  court. 

On  January  8,  1872,  the  stockholders  of  the 
Delaney  &  Munson  Manufacturing  Company, 
located  at  Far  mi  ngton.  Conn.,  executed  and 
delivered  to  the  National  Exchange  Bank  of 
Hartford  a  contract  of  continuing  guaranty 
In  the  form  of  a  bond,  the  terms  of  which 
appear  at  length  in  the  opinion  of  this  court 
In  the  case  of  National  Exch.  Bank  v.  Gay, 
57  Conn.  224,  281,  4  L.  R.  A.  848,  brought 
against  one  of  the  guarantors  upon  the  bond. 
This  bond  guaranteed  to  the  bank  ''the  full, 
prompt,  and  ultimate  payment"  of  all  com- 
mercial paper  which  the  bank  may  "have 
discounted  or  may  hereafter  discount,  .  .  . 
to  an  amount  not  to  exceed  815,000  in  all  at 
any  one  time. "  It  provided  that,  upon  notice 
to  the  bank  by  one  or  all  of  the  guarantors 
upon  S':cli  instrument,  such  guarantor  or 
guarantors  should  not  be  hoi  den  upon  said 
bond  for  any  liability  created  by  such  com- 
pany subsequent  to  the  giving  of  such  notice. 
From  the  date  of  the  l)ond,  to  February  9, 
1888,  the  bank  discounted  commercial  paper 
of  said  company,  upon  which  date  the  com- 
pany failed.  On  January  21.  1889,  the  bank 
recovered  Judgment  against  the  executors  of 
Gay,  one  of  the  guarantors  upon  the  bond, 
for  the  sum  of  over  $11,000,  which  sum,  to- 
gether with  the  expenses  of  the  suit,  the  ex- 
ecutors paid.  Subsequently,  Wadsworth, 
another  guarantor  upon  the  bond,  voluntarily 
paid  to  the  executors  of  Oay  one  half  of 
said  amounts.  The  present  action  is  brought 
by  the  executors  of  Oay  and  of  Wads- 
worth, against  the  administratrix  of  Augus- 
tus Ward,  a  guarantor  upon  the  bond ;  Will- 
iam Potts,  administrator  upon  the  estate  of 
Samuel  S.  Cowles.  a  guarantor  upon  the 
bond  ;  Horace  Cowles,  a  son  of  said  Samuel 
S.  Cowles ;  and  Mary  C.  Hardy,  a  purchaser 
from  a  distributee  of  the  estate  of  Horace 
Cowles.  Said  Ward  died  April  6,  1883. 
His  estate  was  duly  settled,  and  distribution 
made  December  8,  1888.  Said  Samuel  S. 
Cowles  died  in  1873.  His  estate  was  duly 
settled  and  distribution  made  June  7,  1878; 
a  part  being  distributed  to  his  son,  Horace 
Cowles,  who  died  in  1876.  His  estate  was 
duly  settled  and  distribution  made  September 
25,  1876.  A  part  of  the  estate  inherited  by 
Horace  Cowles  from  his  father,  Samuel  S. 
Cowles,  was  purchased  by  Mary  C.  Hardy 
from  a  distributee  of  the  estate  of  Horace 
Cowles,  and  owned  by  her  when  she  was 
made  a  party  to  this  action.  All  of  the  dis- 
counts existing  February  9,  1888,  which  the 
estate  of  Gay  and   Wadsworth  paid,    were 
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made  by  the  bank  long  subaeaueDt  to  the 
death  or  Samuel  S.  Gowles,  and  none  were 
renewals  of  discounts  made  in  his  lifetime. 
$5,000  of  said  $11,000  were  discounts  made 
by  the  bank  after  haying  notice  of  Ward's 
death,  and  $6,000  of  said  $lt,000  were  re- 
newals of  paper  made  after  notice  of  Ward's 
death,  but  of  paper  originally  discounted 
prior  to  Ward's  death.  The  bank,  Gay,  and 
Wadsworth  had  immediate  notice  of  the  death 
of  said  Samuel  S.  Gowles  and  of  Ward.  The 
said  manufacturing  company  was  solyent  at 
the  time  of  the  death  of  said  Samuel  S. 
Cowles  and  of  Ward. 

The  stockholders  of  the  Delaney  &  Munson 
Manufacturing  Company,  by  pledging  their 
individual  credit  to  the  National  Exchange 
Bank,  secured  funds,  through  discounts  maSe 
by  the  bank,  with  which  to  conduct  its  busi- 
ness. ^To  avoid  the  inconyeuience  of  in- 
dorsements by  several  individuals  upon  each 
of  a  large  number  of  original  notes  and  the 
renewals  thereof,  the  obligors  made  one  com- 
prehensive continuing  contract  of  indorse- 
ment in  the  form  of  a  guaranty  under  their 
respective  hands  and  seals. "  National  Ekeck, 
Bank  v.  Qay,  supra.  The  bond  constituted 
a  contract  of  continuing  guaranty,  upon  the 
part  of  its  obligors  or  guarantors,  of  pay- 
ment of  all  paper  discounted  by  the  bank  up 
to  the  limit  of  the  amount  named  in  the  bond. 
1^0  consideration  passed  at  the  execution  of 
the  bond.  Each  discount,  when  made  upon 
the  credit  of  the  guaranty,  constituted  a  con- 
sideration, separable  and  divisible.  No  ob- 
ligation arose  and  no  liability  was  created 
until  a  discount  was  made  upon  the  credit  of 
the  guaranty.  The  bond  was  framed  to  meet 
the  contingency  of  the  long  continuation  of 
discotints  by  the  bank,  and  the  extension  and 
renewal  of  discounts  made  upon  the  security 
of  its  guaranty.  Upon  the  nature  of  this 
guaranty  this  court  expressed  itself,  in  the 
case  we  quoted  from  aboye,  as  follows :  "To 
guarantee  'full  and  prompt'  payment  would 
meet  the  case  of  a  note,  ou  usual  bank  time, 
actually  to  be  paid  in  full  at  maturity.  To 
guarantee,  in  addition  to  'full  and  prompt' 
payment,  the  'ultimate'  payment,  can  have 
no  other  meaning  than  that  the  obligor  should 
continue  bound  to  the  end  of  all  substitu- 
tions, renewals,  and  extensions.** 

The  bank  was  under  no  compulsion  to  dis- 
count the  company's  paper.  It  might,  at  its 
option,  refuse  to  continue  discounting  it. 
When  it  made  the  discounts,  the  guaranty  of 
the  bond  attached.  Each  guarantor  upon  the 
bond  might,  upon  notice  in  writing  to  the 
bank,  terminate  all  liability  thereafter  aris- 
ing under  the  bond.  Unless  the  terms  of  the 
guaranty  forbid,  the  law  writes  in  the  con- 
tract of  continuing  guaranty  a  like  power  to 
revoke  the  guaranty  upon  notice.  Ooulthart 
V.  CLemenUon,  L.  K.  5  Q.  B.  Diy.  42 ;  Jor- 
dan y.  Dobbins,  122  Mass.  168,  23  Am.  Rep. 
305;  Agatoam  Bank  y.  Strever,  18  N.  Y. 
502.  The  effect  of  the  death  of  a  guarantor 
upon  a  continuing  guaranty  has  been  deter- 
mined differently  in  different  Jurisdictions. 
In  Massachusetts,  death  is  held  to  work  a  rey- 
ocation  of  the  guaranty.  The  court,  in  con- 
struing a  continuing  guaranty  of  the  sale  of 
ffoods,  in  the  case  of  Jordan  y.  Dobbins,  supra, 
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said:    *  Death  terminates  the  power  of  the 
deceased  to  act,  and  revokes  any  authority  ov 
license  he  may  have  giyen,  if  it  has  not  been 
executed  or  acted  upon.     His  estate  is  held 
upon  any  contract  upon  which  a  liability  ex- 
ists at  the  time  of  his  death,  although  it  may 
depend  upon  future  contingencies.     But  it  u 
not  held  for  a  liability  which  is  created  after 
his  death,  by  the  exercise  of  a  power  or  au- 
thority which  he  might  at  any  time  reyoke. 
See  also  Hyland  y.  Babich,  150  Mass.  112,  € 
L.  R.  A.  882.     In  England,  death  does  not 
work  a  reyocation  of  the  continuing  guir- 
anty.    The  case  of  Coulifiart   y.   CtemenUmi 
supra^  was  an  action  brought  by  a  bank  upon 
a  continuing  guaranty  against  the  executor 
of  a  deceased  guarantor.    The  court  said: 
''A  guaranty  like  the  present  is  not  a  mere 
mandate  or  authority  revoked  ipso  facto  by 
the  death  of  the  guarantor. "    These  two  cases 
illustrate  the  two  ylews  held   by  courts  of 
different  jurisdictions.     We  prefer  to  adopt 
the  latter  view.     To  adopt  the  Massachusetts 
doctrine  would  impose  upon  the  guaraotee 
the  burden  of  knowing  at  all  times  wbetljcr 
or  not  the  guarantors  are  i n  1  if e.     There  could 
be  no  safety  in  relying  upon  the  credit  of  the 
guarantor,  unless  at  the  moment  of  reliance 
the  guarantee  knew  the  guarantor  to  be  in 
life.    The  practical  difficulties  in  the  way  of 
a  guaranty  so  construed  would  prevent  car^it 
being  ffiven  upon  it,  and  curtail  a  useful 
methoa  of  commercial  business.     Farther,  a 
guaranty  of  this  nature  is  intended  to  con- 
tinue until  revoked  by  act  of  the  parties  or 
its  equivalent.     But,  when  the  guarantee  hat 
knowledge  of  the  death  of  the  guarantor,  such 
knowledge  works  a  revocation  of  the  guar- 
anty.    The  guarantee  no  longer  relies  upon 
the  credit  of  the  deceased  guarantor.     Eiacfa 
advance  made  by  the  guarantee  constitutes  t 
fresh  consideration,  and,  when  made,  an  ir- 
revocable promise  or  guaranty  on  the  part  of 
the  living  guarantors.     Each  advance  there- 
after made  Is  upon  the  credit  of  the  liyin^, 
not  of  the  dead,  guarantor.     Were  this  not 
so,— unless  it  be  held  that  the  representatives 
of  the  deceased  may  upon  notice  terminate 
the  guaranty, — the  guaranty,  terminable  at 
the  option  of  the  guarantor  during  life,  be- 
comes, upon  his  death,  never  ending.     The 
limitation  which  the  law  giyes  the  living  is 
denied  the  dead.    Estates  must  remain  unset- 
tled, devises  of  property  be  withheld,  so  long 
as  the  guaranty  may  last,  and  the  representa- 
tives  of  the  deceased  guarantor  be  powerless 
to  save  his  estate  from  a  loss  which  neither 
he  nor  they  authorized  or  received  benefit 
for.     Such  a  result  Justifies  and  impels  a 
court  in  reading  into  the  guaranty  a  limita- 
tion of  termination  of  the  guaranty,  upon 
notice  of  the  death  of  the  guarantor,  as  well 
as  upon  notice  from  the  living  guarantor. 
Any  notice  of  death  which  brings  that  fact 
within  the  knowledge  of  the  guarantee  is  a 
proper  and  sufficient  notice.     In  the  case  of 
Ooulthart  v.  CUmentson,  stipra,  the  court  said : 
*'It  is  now  established  by  authority  that  such 
continuing  guaranties  can  be  withdrawn  on 
notice  during  the  lifetime  of  the  guarantor, 
and  a  limitation  to  that  effect  must  be  read, 
so  to  speak,  into  the  contract.     But  what  is 
to  happen  on  his  death?     Is  the  guaranty 
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irrerocabia  and  to  go  on  forever?  It  woald 
be  abaurd  to  refuse  to  read  into  the  lines  of 
the  contract,  in  order  to  protect  the  dead 
inan*8  estate,  a  limitation  which  is  read  into 
it  to  protect  him  while  he  is  alive.  .  .  . 
But  if  the  executor  has  no  option  of  the  sort, 
tlien,  in  my  opinion,  the  notice  of  the  death 
of  the  testator,  and  of  the  existence  of  a  will, 
is  constructive  notice  of  the  determination  as 
to  future  advances  of  the  guarantee.  The 
bank  from  that  moment  are-  aware  that  the 
]>€r80D  who  could  during  his  lifetime  have 
discontiiiued  the  guaranty  by  notico  cannot 
any  ionger  be  a  giver  of  notices ;  that  his  es- 
tate has  passed  to  others,  who  have  trusts  to 
fulfil,  and  it  is  easy  for  them  to  ascertain 
what  those  trusts  are.  If  these  trusts  do  not 
enable  the  executor  to  continue  the  guaranty, 
then  the  bank  has  constructive  notice  that  the 
guaranty  is  withdrawn."  NaUoruU  Eagls 
Bank  v.  Eunt,  16  R.  I.  148 ;  Earrita  v.  Faw- 
ceti,  L.  R.  15  Eq.  811.  The  authorities  uni- 
formly hold  either  that  deaUi,  ip§o  facto,  or 
notice  of  death,  revoke  a  continuing  guar- 
antv.  The  fact  that  the  instrument  is  under 
seal  cannot  chanee  its  nature  or  construction. 
Jordan  v.  Dobbtns,  122  Mass.  168,  28  Am. 
Rep.  805:  Off<>rd  v.  Daties,  12  C.  B.  N.  8. 
748.  A.  similar  doctrine  holds  that  notice  of 
the  dissolution  of  a  copartnership  revokes  a 
continuing  guaranty  made  by  the  copartner- 
ship, aty  Nat.  Bank  v.  Bielpi,  86  N.  Y. 
484. 

The  application  of  these  principles  to  the 
case  in  hand  is  this:  All  of  the  discounts 
for  which  recovery  was  had  against  Gay's 
estate,  and  pajment  made  by  Gay*s  ex- 
ecutors and  Wadsworth,  were  made  after  no- 
tice of  the  death  of  Samuel  8.  Cowles.  His 
representatives  are  therefore  freed  from  all 
liability  for  such  discounts.  Liability,  if 
any,  for  discounts  so  made  upon  the  credit 
of  the  ^uarantv,  could  only  accrue  against 
the  estate  of  Samuel  8.  Cowles,  and  could 
in  no  view  of  the  case  be  maintained  afainst 
the  estate  of  Horace  Cowles  or  Mary  Hardy. 
Five  thousand  dollars  of  the  said  discounts 
were  made  after  notice  of  the  death  of  Augus- 
tus Ward.  His  representatives  are  therefore 
freed  from  all  liability  for  such  discounts. 
The  remaining  discounts ($6, 000)  were  origi- 
nally made  before  the  death  of  Augustus 
Ward.  His  death,  with  notice,  did  not  re- 
lieve his  estate  from  liability  for  such  dis- 
counts. For  all  discounts  made  prior  to  his 
death,  whether  original  discounts  or  renewals 
or  extensions  thereof,  his  estate  is  1  iable  upon 
his  death.  The  duty  of  the  bank  upon  this 
bond,  if  it  desired  to  hold  the  estate  of  Ward 
liable,  was  to  enforce  its  claim  upon  the  pa- 
per existent  at  Ward's  death,  against  his  es- 
tate. Instead  of  this,  the  bank  renewed  and 
extended  its  discounts  taking  new  paper  for 
the  old,  without  the  knowledtre  or  acquies- 
cence of  the  representatives  of  Ward.  There- 
after the  bank  must  look  to  the  remaining 
guarantors  upon  the  bond.  It  waived  its 
right  to  enforce  payment  from  the  estate  of 
Ward  when  it  accepted  paper  in  renewal  of 
the  old.  Each  renewal  of  the  old  paper  con- 
stituted payment  of  the  old  paper,  so  far  as 
Ward's  estate  was  concerned.  Each  renewal 
so  made  had,  for  its  security,  the  guaranty 
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of  the  livinff  guarantors  upon  the  bond,  who 
had  not  notified  the  bank  of  the  termination 
of  their  liability  upon  the  guaranty. 

The  conclusion  arrived  at  is  just  to  the 
bank,  for  it  can  cease,  upon  notice  of  the 
death  of  a  guarantor,  to  renew  paper  then  dis- 
counted,  and  can  enforce  its  payment  against 
the  estate  of  the  deceased  guarantor.  It  is 
just  to  the  remaining  guarantors,  who  can, 
upon  notice  of  the  death  of  a  guarantor,  ter- 
minate their  liabilitT,  and,  if  compelled  to 
pay  that  liability,  by  appropriate  remedy 
compel  the  estate  of  the  deceased  guarantor 
to  contribute  his  proportion  to  the  liability 
incurred.  For  all  liability  arising  before 
notice  of  the  death  of  the  guarantor,  the  re- 
maining guarantors  can  provide  by  the  terms 
df  the  guaranty.  In  the  case  at  hand,  all  the 
guarantors  upon  this  bond  had  notice  of  the 
death  of  both  Samuel  8.  Cowles  and  Augus- 
tus Ward,  and  made  no  attempt  to  terminate 
their  liability  upon  the  bond,  and  no  effort 
to  compel  the  estate  of  either  to  help  meet 
the  liability  existing,  but  thereafter,  with- 
out the  knowledge,  consent,  or  acquiescence 
of  the  representatives  of  Cowles  or  Ward, 
renewed  the  old  paper  through  a  long  series 
of  years,  and  increased  their  own  liability 
bv  fresh  discounts.  A  renewal  of  paper 
niade  before  the  death  of  a  guarantor,  upon 
the  credit  of  a  bond  guaranteeing  payment 
of  such  paper,  made  after  notice  of  said  death 
to  the  guarantee,  terminates  the  liability  of 
such  guarantor  after  said  notice.  The  pre- 
cise question  at  issue  was  determined  in  ac- 
cordance with  the  conclusions  we  reach,  in 
the  case  of  National  BktgU  Bank  v.  Eunt,  16 
R.  I.  148,  158.  In  its  opinion,  the  court  said : 
**The  guarantees  in  tne  case  at  bar  come 
within  the  second  class  above  considered. 
They  were  therefore,  upon  the  authorities 
cited,  terminated  by  the  death  of  the  guar- 
antor, and  notice  of  it  to  the  plaintiff,  as  to 
al  1  subsequent  transactions.  ~  As,  however, 
the  note  described  in  the  declaration  had  been 
discounted,  and  the  net  proceeds  had  been 
paid  to  the  maker  prior  to  the  death  of  the 
guarantor,  the  plaintiff  would  have  been  en- 
titled to  recover  but  for  the  fact,  set  up  in 
the  pleas,  that,  after  notice  of  the  death  of 
the  guarantor,  it  extended  the  time  of  pay- 
ment for  a  further  period,  by  taking  a  new 
note  from  the  principal  debtor,  and  receiving 
the  interest  thereon  in  advance,  without  the 
consent  of  the  defendant,  and  without  any 
reservation  of  his  right,  assented  to  by  the 
principal,  to  insist  upon  immediate  payment 
by  the  principal,  and,  in  default  of  such  pay- 
ment, to  pay  the  debt  himself,  and  proceed 
at  once  against  the  principal.  That  such  ac- 
tion on  the  part  of  the  plaintiff  was  suflScient 
to  release  the  estate  of  the  guarantor,  and  the 
defendant,  as  his  representative,  from  lia- 
bility, is  too  well  established  to  need  the 
citation  of  authority." 

The  question  whether  a  gnaranty  will  be 
revoked  bv  notice  of  death,  when,  by  the 
terms  of  the  guaranty,  the  guarantor  could 
not  in  life  have  revoked  the  guaranty,  is  not 
before  us,  and  we  express  no  opinion  upon 
tills  point. 

The  claim  that,  because  the  bond  of  guar- 
anty in  this  case  bound  the  guarantors  to  the 
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*full,  prompt,  and  ultimate  payment"  of  all 

gaper  alscounted  after  the  execution  of  sucli 
ond,  therefore  the  guaranty  covers  discounts 
made  before  the  death,  and  the  renewals  of 
such  discounts  made  after  the  death  of  the 
guarantor,  cannot  be  sustained.     The  guar- 
anty here  applies  to  paper  discounted,  and 
to  the  renewal  or  extension  of  such  discounts, 
before  the  decease  of  a  guarantor ;  otherwise, 
a  continuing  liability  existed  against  the 
estate  of  the  deceased  guarantor  so  long  as 
the  renewals  were  made.     Such  a  result  was 
not  intended  by  the  parties  to  the  bond. 
They  did  not  intend  to  continue  a  liability 
after  the  death  of  a  guarantor,  for  an  indefi- 
nite period,  which  he  and  they  could  termi- 
nate at  any  time  during  his  life.    A  con- 
tract of  guaranty  is  to  be  construed  so  as  to 
promote  the  use  and  convenience  of  commer- 
cial intercourse.      Damt  v.   Wells,  F.  db  Co. 
104  U.  S.  159,  169,  26  L.  ed.  686,  690.     And 
its  language  is  not  to  be  extended  by  any 
strained  constnictiou,  for  the  purpose  of  en- 
larging the   guarantor's  liability  (Hall   v. 
Rand,  8  Conn.  560,  573)  ;  but  its  construction 
is  to  be  according  to  what  is  fairly  to  be 
presumed  to  have  been  the  understanding  of 
the    parties,    without   any   strict   technical 
nicety  {Lee  v.    Dick.  35   U.  S.  10  Pet.  482. 
493,  9  L.  ed.  503,  507 ;  EcanstiUe  Nat.  Bank 
V.    Kavfmann,  93  N.    Y.    273.  281,  45  Am. 
Rep.  204).     These  established  rules  of  con- 
struction accord  with  the  construction  we 
give  to  the  guaranty  before  us. 

We  deem  it  unnecessary  to  discuss  other 
(questions  argued  before  us,  since  the  ques- 
tions considered  are  decisive  of  the  case.  We 
have  not  overlooked  the  fact  that  there  has 
been  a  misjoinder  of  parties  defendant.  The 
estate  of  Horace  Cowles  and  Mary  Hardy 
were  strangers  to  the  guaranty.  The  repre- 
sentatives of  Samuel  S.  Cowles  are  alone  lia- 
ble upon  his  obligations.  There  is,  as  well, 
a  misjoinder  of  parties  plaintiff.  Mr.  Wads- 
worth  voluntarily  paid  one  half  of  the  amount 
recovered  against  the  estate  of  Gay.  He  can- 
not now  maintain,  with  Gay's  representa- 
tives, an  action  ti*  compel  payment  to  Chem 
of  the  share  of  oUat  guarantors  paid  by  him 
for  them. 

T/ie  Superior  Court  is  advised  to  render  judg- 
ment in  fawr  of  t/ie  defendants. 

The  other  Judges  concur. 


SARGENT  &  COMPANY 
Theodore  A.  TUTTLE,  Tax  Collector. 

(67  CoDo.  168.) 

la'^An  asflessment  for  benefits  for  a  local 
public  Improvement  is  in  its  nature  a  tax. 

8.  A  sewer  assessment  carries  no  inter- 
est as  such  nor  by  way  of  penalty  lor  nonpay- 
ment unless  the  law  so  provides. 


Note.— For  interest  on  sum  allowed  as  daroafres, 
see  noU  to  Wilson  v.  Troy  (N.  Y.)  18  L.  R.  A.  449. 
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8*  A  municipal  l^-law  cannot  require 
interest  on  sewer  aseesameDts  unleai  the  pover 
is  conferred  upon  the  city  to  make  such  by-la«. 

(December  16«  180K.) 

CASE  reserved  by  the  Superior  Court  for 
New  Haven  County  for  the  opinion  of  the 
Supreme  Court  of  Errors  in  a  proceedtDg  u 
have  certain  alleged  tax  liens  on  plaiotiff'j 
property  adjudged  to  be  Invalid.  Judgmint 
for  plaintiff  adviied. 

The  facts  are  stated  in  the  opinion. 

Mr,  John  Kimberly  Beaeli,  for  plaintiff : 

Interest  does  not  run  in  geneikl  npon  taxe^ 
and  assessments. 

Camden  v.  Allen,  d6  N.  J.  L.  398;  Skaw  t. 
PeekeP,  26  Vt  482;  Belvidere  v.  Warren  R 
Co.  84  N.  J.  L.  193:  State,  Brennert,  v.  Farri^, 
47  N.  J.  L.  75;  Eaton  Bank  v.  Com,  10  Pa^ 
452;  Com.  v.  Standard  Oil  Co,  101  Pa^  149; 
People  V.  Gold  A  Stock  Tdeg.  Co.  »8  N.  Y.  67: 
Danforih  v.  Williams,  9  Mass.  324;  Lane 
County  V.  Oregon,  74  U.  S.  7  Wall.  71,  19  L 
ed.  101;  P^rrp  v.  Washburn.  20  Cal.  350: 
Menwet/ier  v.  Garrett,  102  U.  S.  513,  26  L.  el 
204. 

There  is  no  element  of  contract  or  agre^ 
ment  from  which  a  promise  to  pay  interest  oa 
taxes  can  be  implied. 

Whatever  interest  was  demanded  by  tbe 
state  must  be  regarded  as  in  tbe  nature  of  a  pen- 
alty, and  the  statutes  providing  for  interest 
upon  unpaid  taxes  must  not  be  extended  t>r 
implication  or  construction  beyond  their  strict 
mcHniLt^. 

Tbe  charter  and  bjr  laws  of  the  city  of  New 
Haven  do  not  provide  for  the  exaction  of 
interest  on  assessments  appealed  during  uie 
pendency  of  tbe  appeaL 

An  assessment  is  a  tax. 

Me/iols  V.  Bridgeport,  28  Conn.  189,  60  Am. 
Dec.  686;  Zottman  v.  San  Francisco,  20  Oi'. 
96,  81  Am  Dec.  96;  Brady  v.  New  York,  le 
How.  Pr.  432. 

Messrs,  Case*  Ely,  ft  Case«  for  defcndacr: 

The  laying  of  this  assessment  is  not  a  tax  ia 
the  usual  acceptance  of  the  term,  but  is  an 
assessment  for  a  local  and  special  benefit  to 
private  property,  while  a  tax  is  an  assessment 
for  a  public  or  general  use  in  which  ibe  pajte 
has  no  direct  or  immediate  interest. 

Buffalo  City  Cemetery  v.  Buffalo,  46  N.  Y. 
606:  Bridgeport  v.  New  York  di  N.  H.  R  Cs. 
86  Conn.  255,  4  Am.  Rep.  68. 

Tbe  city  is  not  at  fault.  It  performed  all  of 
its  duties  and  has  paid  money^  which  plaintiff 
should  have  paid,  and  the  city,  unless  it  can 
collect  the  interest,  will  have  to  pay  a  boQus 
for  discharging  a  duty  from  which  it  has 
derived  no  benefit 

Haverhill  Bridge  I^ttprs,  v.  Euex  County 
Comrs,  108  Mass.  128,  4  Am.  Rep.  518;  Ftojie 
V.  Myers,  188  N.  Y.  590. 

Interest  is  given  on  money  demands  as  dam- 
ages for  delay  in  payment,  being  just  compen- 
sation to  the  plaintiff  for  a  default  on  the  part 
of  his  debtor. 

Bedfie^d  v.  Ystalyfera  Iron  Co.  110  U.  8. 176, 
28  L.  ed.  110. 

The  assessment  was  legally  made  after  a  full 
hearing  by  the  proper  tribunal  and  should 
have  the  same  effect  and  be  governed  by  tbe 


1895. 


Saboent  &  Company  v.  TutTLB. 


823 


roles  governing  Judgments  so  far  as  interest  is 
concerned. 

£trud>urgh  v.  Neto  York,  18  Jones  &  S.  608. 

Torrance*  J.,  delivered  the  opinion  of 
tkke  court: 

Tills  is  an  action  under  g  8040  of  the  Gen- 
eral Statutes,  to  have  certain  liens  upon  real 
estate  adjudged  invalid.    The  case  comes  to 
tills  court  by  reservation  upon  a  statement  of 
facts,  of  which  the  following  is  the  sub- 
stance :    Prior  to  December  13,  1873,  four  as- 
aessnients  of  benefits,  amounting  in  all   to 
nearly  $2,000,  were  laid,  under  tlie  charter 
of  the  city  of   New  Haven,  against  certain 
real  estate  of  the  plaintiff  in  said  city,  on  ac- 
*  count  of  the  construction  of  a  public  sewer. 
These  assessments  were   legally   laid,   and 
'would,  if  unappealed  from,  have  become  pay- 
able on  December  13.  1878 ;  but  prior  to  that 
day  the  plaintiH.  under  the  cliarter.  took  an 
appeal  from  said  assessments  to  the  superior 
court.     On  February  11.  1874,  and  while  said 
appeal  was  pending,  four  certificates  of  lien. 
on  account  of  said  assessments  against  said 
real  estate,  were  filed  in  the  town  clerk's  of- 
fice in  New  Haven  for  the  purpose  of  con- 
tinuinsr  the  liens  upon  said  real  estate,  under 
g  87  o7  the  then  city  charter.     Said  appeal 
was  finally  determined  in  the  superior  court 
on  the  29th  of  November,  1892,  and  the  assess- 
ments in  question  were  by  that  tribunal  con- 
firmed, with  costs  against  the  present  plain- 
tiff.    Afterwards,  in  March.  1893.  the  plain- 
tiff paid  to  the  proper  officer  of  said  city  the 
amount  of  the  four  assessments,  with  interest 
only  from  November  29,  1892,  which  amount 
was  tendered  and  received  without  prejudice 
to  the  rights  of  either  partv.     On  receipt  of 
this  money  the  defendant  discharged  two  of 
tbe  liens,    but  refused,    and   still    refuses. 
to  discharge  the  other  two.     This  refusal  was 
and  is  based  on  the  claim  that  the  assessments 
in  question  carried  interest,  either  from  De- 
cemocr  13,  1873,  or  at  least  from  the  time  the 
certificates  of  lien  were  filed  in  1874.     If  this 
claim  is  correct,  the  defendant  is  justified  in 
bis  refusal  to  discharge  the  lions.     On  the 
other  hand,  tbe  plaintiff  claims  that  interest 
was  due  only  from  the  date  of  the  final  de- 
termination of  tbe  appeal   in  the  superior 
court  in  1893 ;  and,  if  this  claim  is  correct, 
it  is  found  that  the  plaintiff  **  tendered  to  the 
tax  collector  all  that  was  due  on  said  assess- 
ments on  March  23.  1898. "    If  then,  the  plain- 
tiff's claim  is  correct,  judgment  must  be  ad- 
Tised  for  it ;  otherwise  for  the  defendant. 

Passing  the  first  point  made  in  the  plain- 
tiff's brief,  his  claim  is  based  upon  three 
propositions:  First,  that  these  assessments 
were  really  taxes;  second,  that,  as  taxes,  in- 
terest as  such,  or  by  way  of  penalty  upon 
them,  cannot  be  collected,  unless  the  power 
to  do  so  is  conferred  by  law  ;  and.  third,  that 
no  such  power  was  so  conferred  upon  anyone 
with  reference  to  the  assessments  in  question. 
If  these  propositions  are  true,— and  we  think 
they  are, — the  plaintiff's  claim  must  be  sus- 
tained. 

That  assessments,  like  those  in  question 
here,  upon  specific  property  specially  bene- 
fited by  a  local  public  improvement,  for  the^ 
purpose  of  paying  the  expense  of  that  im- 
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provement.  are  taxes.  Is  too  well  settled  to 
require  extended  argument.  Such  assess- 
ments are  enforced  proportional  contributions 
of  a  somewhat  special  kind,  made  in  invitum, 
by  virtue  of  legislative  authority  conferred 
upon  the  municipality  for  that  purpose,  upon 
such  terms  and  conditions  as  the  legislature, 
within  constitutional  limits,  sees  fit  to  im- 
pose. The  power  thus  conferred  is  essen- 
tially a  power  to  tax ;  its  exercise  in  the  man- 
ner prescribed  is  a  mode  of  taxation ;  and  the 
sums  raised  by  such  exercise  are  taxes,  and 
are  al  ways  treated  as  such.  Such  assessments 
are  not  liable  to  set-off.  nor  attachment,  as 
debts ;  and  they  can  be  collected  summarily 
by  the  tax  collector,  in  like  manner  as  ordi- 
nary taxes,  if  the  legislature  sees  fit  to  author- 
ize such  method,  without  the  aid  of  courts, 
and  without  the  delay  incident  thereto.  As- 
sessments of  benefits  caused  by  the  layout  or 
alteration  of  highways  may.  by  statute,  **be 
collected  in  the  same  manner  as  town  taxes 
are  collected.''  Gen.  Stat.  ^  2705.  And  the 
assessments  of  benefits  under  the  charter  of 
New  Haven,  like  those  in  question,  were 
treated  by  the  legislature  as  taxes,  and  were 
made  collectible  by  the  tax  collector  in  the 
same  manner  as  any  other  tax.  Charter  of 
1869,  §  50.  It  is  true,  provision  is  also  made 
in  the  charter  for  collecting  such  assessments 
by  proceedings  in  the  nature  of  a  foreclosure 
of  a  tax  lien ;  but  this  does  not  alter  the  na- 
ture of  the  sum  to  be  collected.  The  proceed- 
ing by  way  of  foreclosure  was,  in  effect,  only 
anothei  method  which  the  tax  collector  was 
authorized  to  employ  to  collect  the  tax.  But 
the  decision  of  this  court  in  NiehoU  v.  Bridge- 
port,  28  Conn.  189.  60  Am.  Dec.  636,  ap- 
proved in  Bridgeport  v.  Ifeto  York  db  N.  H. 
R.  Co.  36  Conn.  255,  4  Am.  Pep.  63.  is  so 
conclusive  upon  this  first  point  in  favor  of 
the  plaintiff  as  to  render  unnecessary  further 
argument  or  citation  of  authority. 

The  second  proposition,  to  the  effect  that 
a  tax  carries  no  interest,  as  such,  nor  bv  way 
of  penalty  for  nonpayment,  unless  the  law  so 
provides,  is,  we  also  think,  a  correct  state- 
ment of  the  law.  Most  of  the  cases  in  which 
interest  may  be  recovered,  under  our  law,  in 
the  absence  of  any  statute  regulating  the 
matter,  are  enumerated  in  Selleck  v.  French, 
1  Conn.  82,  6  Am.  Dec.  185 ;  and  clearly  as- 
sessments of  this  kind  do  not  come  within 
any  of  the  classes  of  cases  there  enumerated. 
It  will,  we  think,  also  be  found  true  that 
whenever  taxes  have  carried  interest,  either 
as  such,  or  by  way  of  penalty,  it  has  been  by 
virtue  of  some  statutory  provision  to  that 
effect.  And  this  is  as  it  should  be.  At  best, 
a  tax  is  a  burden — a  necessary  one,  it  is  true, 
but  none  the  less  a  burden— imposed  on  the 
taxpayer  without  reference  to  his  consent ; 
and  it  seems  reasonable  to  hold  that  any  in- 
crease of  that  burden,  by  way  of  penalty  or 
otherwise,  should  be  expressly  made  by  the 
power  which  imposes  it,  and  that,  until  the 
legislative  will  to  increase  the  burden  by 
the  addition  of  interest  has  been  clearly  ex- 
pressed, interest  should  not  be  allowed.  This 
conclusion,  which  on  principle  seems  reason- 
able, is  supported  more  or  jess  stronglv  by 
the  following  authorities :  Camder^  v.  Allen, 
26  N.  J.  L.  398 ;  Belvidere  v.  Warren  R.  Co. 
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84  N.  J.  L.  198 ;  BrenneH  ▼.  Farrier,  47  N. 
J.  L.  75 :  Danforth  ▼.  Williams,  9  Mass.  824 ; 
Shaw  V.  Peckett,  26  Vt.  482 ;  Perry  y.  Wash- 
burn,  20  Cal.  818;  People  y.  Gold  dk  Stock 
Teleg.  Oo.  98  N.  Y.  67 ;  Weetem  U.  TeUg.  Oo. 
T.  StaU,  66  Tex.  814 ;  Oooley,  Taxn.  800, 
note  4. 

We  think  the  above  rale,  thug  applied  in 
the  case  of  taxes  as  ordinarily  laid,  is  ap- 
plicable to  the  kind  of  taxes  here  in  ques* 
tion ;  and  that  unless  some  public  statute,  or 
the  city  charter,  expressly  or  by  clear  im- 
plication, authorized  the  collection  of  in- 
terest, as  claimed  by  the  defendant,  upon 
the  assessments  in  question,  it  was  not  col- 
lectible. The  remaining  question,  then,  is 
whether  such  authority  was  conferred  upon 
anyone,  either  by  some  public  statute,  or  by 
the  city  charter.  At  the  time  these  assess- 
ments were  made,  in  1873,  and  ever  since, 
interest  was  and  has  been  collectible  on  over- 
due ordinary  taxes  in  New  Haven  under  the 
provisions  contained  in  title  64,  chap.  2.  of 
the  General  Statutes  of  1866,  which  are  still 
ia  force  in  that  city.  See  Gten.  Stat.  1876, 
p.  552 ;  Charter  of  1869,  §  50 ;  Charter  of  1881, 
%  14;  and  Charter  of  1890,  ^  14.  But  it  is 
ootclaimed,  nor  can  it  reasonably  be  claimed, 
tliat  the  aforesaid  provisions  are  applicable 
to  tlie  assessments. here  in  question,  for  those 
provisions  clearly  relate  solelv  and  only  to 
ordinary  taxes  laid  in  the  oral  nary  way  by 
the  city  or  town  of  New  Haven,  or  school 
districts  therein ;  and,  although  we  hold  an 
assessment  of  benefits  to  be  a  tax,  it  is  clearly 
not  a  tax,  of  the  kind  specified  in  those  pro- 
visions. Section  2704  of  the  General  Statutes 
of  1888  provides  that  when  assessments  of 
benefits  shall  be  laid  bv  any  municipality 
upon  property  specially  benefited  by  any 
public  work  or  improvement,  and  a  certifi- 
cate of  lien  therefor  has  been  filed,  **  neither 
tlie  principal  of  such  assessment  nor  any  in- 
terest thereon  shall  be  collectible  by  such 
municipality"  until  the  work  is  completed, 
and  the  fact  of  such  completion  duly  recorded. 
It  may  be  said  that  this  statute  recognizes, 
by  implication  at  least,  the  right  to  collect 
interest  upon  such  assessments  where  a  lien 
has  been  filed ;  and,  with  proper  limitations, 
this  may  be  conceded,  for  we  think  it  does 
recognize  such  right,  but  only  in  cases  where 
the  right  already~exists.  It  does  not  create, 
nor  was  it  intended  to  create,  such  right. 
That  statute  was  passed  in  1888,  ten  years 
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after  these  assessments  were  made,  and  iti 
plain  and  obvious  purpose  was,  not  to  cob- 
fer  power  to  collect  interest  on  such  amcM 
ments  where  it  did  not  already  exist,  but  to 
prevent  municipalities  from  collecting  saj 
part  of  the  assessed  benefits  until  such  Dene- 
fits  had  been  conferred  by  the  completion  of 
the  public  work.  We  have  failed  to  find  asj 
other  public  statute  relating  to  this  matter, 
and  perhaps  we  ought  to  say  that  counsel  for 
defendant  did  not  claim  that  there  was  sdj 
such  public  statute,  but  rested  his  conteo- 
tion  solely  upon  the  provisions  of  the  city 
charter.  After  a  somewhat  careful  examina- 
tion of  the  charter  of  1869  (the  one  in  force 
in  1878) ,  and  of  the  charters  of  18»1  and  1890, 
we  can  find  no  power  conferred,  either  ex- 
pressly or  by  fair  implication,  to  collect 
the  interest  here  claimed  by  the  defendaoL 
In  short,  we  know  of  no  statute,  public  or  pri- 
vate, which  conferred  this  power  with  refer- 
ence to  these  assessments.  It  is  true  that  % 
by-law  of  the  city  existing  In  1878,  and  in 
substantially  the  same  form  ever  since,  pro- 
vides for  the  payment  of  interest  upon  lieot 
of  this  kind  from  the  date  of  the  certificate 
of  lien ;  but  no  provision  in  the  charter  hu 
been  found,  or  pointed  out  to  us,  which  gave 
the  common  council  power  to  make  a  bv-law 
exacting  interest  in  such  a  case,  and  in  tbe 
absence  of  such  provision  the  by-law  can,  in 
this  respect,  have  no  force ;  and,  indeed,  upon 
the  argument,  counsel  for  the  defendant  made 
no  claim  under  the  by-law.  For  the  reascmt 
given,  we  think  the  defendant  was  not  en- 
titled to  interest  upon  these  assessments  for 
tbe  period  between  the  dates  of  the  certificates 
of  lien  and  November  29,  1892,  and  that  the 
claim  of  the  plaintiff  upon  this  point  most 
be  sustained. 

The  plaintiff  also  claimed  that,  even  as- 
suming that  interest  was  collectible  by  law 
upon  assessments  unappealed  from  after  tbej 
become  pavable  under  the  provisions  of  the 
charter  and  by-laws  of  the  city,  tbe  appealed 
assessments  here  in  question  did  not,  under 
those  provisions,  become  due  and  parable 
till  November  29,  1892.  In  the  view  already 
taken  of  this  case,  we  deem  it  unnecessaiv  to 
consider  or  decide  the  questions  involvea  is 
this  claim. 

Ths  Superior  Court  is  admeed  to  rendirj^ 
ment  for  the  plaintiff. 

The  other  Judges  concni; 
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MISSOURI,  KANSAS,  A  TEXAS  RAIL- 
WAY COMPANY  OF  TEXAS,  Plff.  in 

Brr,, 

MoUie  EDWARDS,  by  Next  Friend. 
( Tex. ) 

I^Jnrjr  to  a  elilld  while  playinflr  on  » 
plla  of  railroad  brld^^  ties  lo  the  rail- 
road  yard,  wblob  la  feoued  except  on  the  aide 
aloDir  the  railroad  track,  and  out  of  which  the 
Berraoti  of  the  company  always  ordered  any 
children  found  there,  doee  not  render  the  rail- 
road company  liable,  as  It  was  not  under  ohUgA- 
tlon  to  so  pile  the  ties  aa  to  prevent  injury  by 
a  ohUd  cHmbinff  upon  them. 

(JuneXS,  1808.) 

ERROR  to  the  Court  of  CItII  Appeals  for  the 
Fifth  Supreme  Judicial  District  to  review 
a  Indgment  farming  a  Judgment  of  the  Dis- 
trict Court  for  Graysoo  County  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  Sieged  to  have  been 
(Mused  by  defendant's  negligence.    Rev&ned. 

The  facts  are  stated  in  the  opinion. 

Me$ir$.  B«  C*  Foster  and  A.  E«  Wilklii- 
ooii«  for  plaintiff  in  error: 

Defendant  was  under  no  obligation  to  keep 
watch  over  its  premises  in  order  to  exclude 
children  therefrom.  If  the  watchman  of  de- 
fendant discovered  plaintiff  with  others  play- 
ing in  the  yard  shortly  before  the  accident, 
and  requested  them  to  leave,  and  plaintiff 
thereupon  withdrew  from  the  premises  but 
thereafter  returned  without  the  knowledge  of 
defendant's  watchman  or  person  in  charge  of 
its  property,  for  the  purpose  of  playing  in  the 
yard,  and,  while  doing  so,  was  injured,  with- 
out such  watchman  having  knowledge  of  her 
being  then  present,  and  while  playing  there 
pulM  down  upon  bewelf,  or  caused  to  fall,  a 
tie  or  portion  of  a  pMof  ties  upon  which  she 
was  climbing,— defe&^ant  would  not  be  liable 
to  plaintiff  by  reasoa  of  any  injury  so  re- 
ceived. 

Qu(f.  0.  d  8.  K  B.  Oo.  V.  Cunningham,  7 
Tex.  Civ.  App.  66:  Mexican  Nat.  R.  Co,  v. 
Orum,  6  Tex.  Civ.  App.  702;  Oaheiton  Oil  Co. 
▼.  Morton,  70  Tex  404:  WiUiamsv.  Texas  db  P, 
iZL  Cb.  00  Tex.  d06;  Oalteston,  H.  d  B.  R.  Co. 
▼.  Mo<yre,  69  Tex.  68, 46  Am.  Rep.  266;  Bishop, 
NooCont.  Law,  §846;  Whart.  Neg.  §§  844- 
861,  824,  824a/  2  Wood,  Railway  Laws,  1296; 
Cooley,  TorU,  2d  ed.  868,  and  note  8, 718-722, 
and  note,  792,  and  note  8;  16  Am.  &Eng.  Enc. 
Law,  p.  412;  Bargreavee  v.  Deacon,  26  Mich. 
1;  GiUeepie  v.  MeQou>an,  100  Pa.  144.  46  Am. 
Rep.  866;  Vanderbeck  v.  Hendry,  84  N.  J.L.  467; 
Zoebieeh  v.  Tarbdl,  10  Allen.  886.  87  Am.  Dec. 
660;  MeAlpin  v.  f^weU,  70  N.  Y.  126, 26  Am. 


Rep.  666;  Rodgers  v.  Leet,  140  Pa.  475.  12  L. 
R.  A.  216;  Laryr.  Cleveland,  C.  C.  dk  I.  R.  Co. 
78  Ind.  828,  41  Am.  Rep.  672;  Wood  v.  Inde- 
pendent Ikhool  Diet.  44  Iowa,  27;  Central 
BranchUnion  P.  R.  Co.  v.  Henigh,  88  Kan.  847. 
83  Am.  Rep.  167;  CatUtt  v.  St.  Louie,  I.  M.  dt 
a.  R.  Co.  67  Ark.  4^1;  Ruehenberg  j.  8t  l^uie, 
I.  M.  d  S.  R.  Co.  109  Mo.  112;  Gramlich  v. 
Wuret,  86  Pa.  74.  27  Am.  Rep.  684;  Willtam^ 
V.  Edneae  City.  8.  d  M.  B.  Co.  96  Mo.  276; 
BoaneviOe  d  T.  H.  R.  Co.  v.  Ori/Hn,  100  Ind. 
221,  60  Am.  Rep.  788;  Pierce  v.  WMteamb.  48 
Yt  127,  21  Am.  Rep.  120;  Mangan  v.  AtUrton, 
L.  R.  1  Exch.  289;  Bughee  v.  Ma<^,  2  Hurlst. 
&  C.  744,  88  L.  J.  Bxch.  177;  Kohn  v.  Lovett, 
44  Oa.  261;  Qautret  v.  Bgerton,  L.  R  2  C.  P. 
871;  Stone  yr.Jackeon,  16  C.  B.  199;  BouneeU 
V.  Smyth,  7  C.  B.  N.  8. 781;  Sefimidt  v.  Kaneae 
City  DistiJUng  Co.  90  Mo.  284.  69  Am.  Rep. 
16;  Cauley  v.  Pittsburg,  C.  d  St.  L.  R.  Co.  96 
Pa.  898,  40  Am.  Rep.  664;  Cook  v.  Bouston 
Direct  Nav.  Co.  76  Tex.  868;  Oregon  R.  dNao. 
Co.  V.  Egley,  2  Wash.  409;  Chicago  d  N.  W. 
R.  Co.  V.  Smith,  46  Mich.  604,  41  Am.  Rep. 
177. 

If  the  watchman  directed  ijlaintiff  to  leave 
said  premises,  and  if  said  child  immediately 
returned  thereon  while  the  said  watchman  had 
gone  to  another  part  of  the  yard  and  without 
the  knowledge  of  said  watchman,  and  became 
injured  by  pulling  down  upon  himself  a  tier  of 
a  pile  of  ties,  the  defendant  would  not  under 
such  circumstances  owe  any  duty  for  the  pro- 
tection of  said  child  against  such  an  injury. 

Cook  V.  Bouston  Direct  Nav.  Co.  supra;  Tunet 
V.  Winona  d  St.  P.  R.  Co.  89  Minn.  164;  Chi- 
cago City  R.  Co.Y.  Wilco9  (ni)  43  Am.  A  Eng. 
R.  Cas.  299;  Western  dA.  R.  Co.y.  Young,  81 
Gki.  897;  Oraion  R.  d  Nav.  Co.  v.  Eglty,  2 
Wash.  409;  Rodgers  v.  Lees,  supra;  Ridenhour 
V.  Kansas  City  Cable  R.  Co.  102  Mo.  270. 

An  instruction  in  regard  to  the  duty  of  an 
owner  of  premises  towards  trespassing  chil- 
dren, which  requires  of  such  owner  in  general 
terms  to  exercise  ordinary  care  to  prevent  in- 
juring such  children  without  limftinff  or  de- 
fining in  any  manner  the  duties  which  be  owes 
to  such  trespasser  or  informing  the  jury  as  to 
the  matters  in  which  such  owner  was  bound 
to  take  precautions,  or  the  nature,  extent,  or 
limit  of  his  duty  in  the  matter,  in  effect  per- 
mits the  jury  to  treat  th^  owner  of  premises  as 
a  guardian  of  the  safety  of  children  trespassing 
thereon,  and  to  require  of  such  owner  affirma- 
tive care  in  regard  to  the  safety  of  such  chil- 
dren, and  permits  the  jury  to  indulge,  without 
restriction,  their  own  conception  of  what  duty 
the  owner  should  exercise  towards  such  tres- 
passers, and  is  erroneous. 

Oalveston,  B.  d  S.  A.  R.  Co.  v.  Sweeney,  6 
Tex.  Civ.  App.  178;  San  Antonio  d  A.  P.  R. 
Co.  V.  Jato  (Tex.)  26  S.  W.  712. 


NoTB.— As  to  Mabflltj  of  railroad  company  for 
negligence  as  to  turatables,  see  note  to  Ft.  Worth 
ft  D.  C.  K.  Co.  T.  Robertson  (Tex.)  14  L.  R.  A.  781; 
also  Walsh  v.  Fltohbarg  R.  Oo.  (N.  Y.)S7  L.  R.  A. 
7M. 

For  similar  cases  of  dangerous  attractionB  for 
children,  see  Qay  v.  Basex  Electric  Street  R.  Co. 
'Mass.)  21 L.  R.  A.  448;  Barney  v.  Hannibal  St  St.  J. 
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R.  Oo.  (Mo.)  28  L.  R.  A.  847;  Osage  Oity  v.  Larkina 
(Kan.)  2  L.  R.  A.  68;  Penso  v.  MoGormlck  (Ind.)  9  L. 
R.  A.  818:  Rodgers  v.  Lees  (Pa.)  12  L.  R.  A.  218: 
Roddy  V.  Mlflsoiirl  P.  R.  Co.  (Mo.)  12  L.  R.  A.  748; 
Robinson  v.  Oregon  Short  Line  fr  U.  N.  R.  Oo. 
(Utah)  13  L.  R.  A.  786,  and  Pekln  f  •  MoMahon  (HU 
27L.R.A.208. 
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MesJtrs.  E.  J.  Smith  and  Wolfe  A  Hare» 

for  defendant  in  error: 

Appellant  was  under  obligations  to  keep 
watch  over  its  premises  in  order  to  exclude 
children  therefrom. 

San  Antonio  db  A.  P.  R.  Oo.  y.  Robinson^  79 
Tex.  608;  Denham  ▼.  Trinity  County  Lumber 
Co.  73  Tex.  88;  Campbell  v.  TriniMe,  75  Tex. 
270;  San  Antonio  &  A,  P.  B.  Co,  ▼.  Robinson^ 
73  Tex.  277;  InternationcU  dk  Q.  N.  R.  Co.  v. 
Dyer,  76  Tex.  156. 

One  who  erects  or  maintains  on  his  own 
premises  things  which  are  so  situated  as  to  al- 
lure and  attract  children  of  tender  years  to 
play  with  the  same,  and  which  things  so 
erected  (»r  maintained  are  in  their  nature  dan- 
gerous to  children,  is  bound  to  use  ordinary  care 
to  protect  them  from  the  danger,  to  which  they 
are  themselves  led  and  from  which  ihey  could 
not  be  expected  to  protect  themselves;  and  the 
question  of  what  will  constitute  ordinary  care 
is  one  Oi  tact  to  be  determined  by  the  jury. 

Oalveston,  H,  db  H,  R.  Co.  v.  Moore,  59  Tex. 
«4,  46  Am.  Rep.  265;  Texas  db  P.  R.  Co.  v. 
aUonneU.  58  Tex.  27;  Cook  v.  Houston  Direct 
Ncv.  Co.  76  Tex.  358;  EcansncJi  v.  Oulf,  G.  db 
S.  F,  R.  Co.  57  Tex.  126,  44  Am.  Rep.  586; 
Texas  db  P,  R.  Co.  v.  Hall,  83  Tex.  675;  Aney 
V.  Oalteston,  II.  db  S.  A.  R.  Co.  81  Tex.  243; 
Western  V.  Teleg.  Co.  r.  Hoffman,  80  Tex. 
420;  Oulf,  0.  db  8.  F.  R.  Co.  v.  MeWhir- 
ter,  77  Tex.  856;  Bransom  v.  Labrot,  81 
Ky.  638,  50  Am.  Rep.  198;  Penso  v.  McCor- 
miek,  125  Ind.  U6.  9  L.  R.  A.  813;  Schmidt  v. 
Kansas  City  Distilling  Co.  90  Mo.  284;  Hy- 
draulic Works  Co.  y.  Orr,  83  Pa.  832;  QMalley 
V.  St.  Paul,  M.  db  M.  R.  Co.  43  Minn.  289: 
Harriman  v.  Pittsburgh,  C.  db  St.  L.  R.  Oo.  45 
Ohio  St.  11;  Keffe  ▼.  Milwaukee  db  St.  P.  R.  Co. 
21  Minn.  207,  18  Am.  Rep.  393;  Indianapolis 
V.  Emmelman,  108  Ind.  530,  58  Am.  Rep.  65; 
Powers  Y^ Harlow,  53  Mich.  507,  51  Am.  Rep. 
154;  Whirley  v.  Whiteman,  1  Head,  610;  Birge 
Y.  Gardiner,  19  Conn.  507,  50  Am.  Dec.  261; 
Westbrook  v.  Mobile  db  O.  R.  Co.  66  Miss.  560, 14 
Am.  St.  Rep.  595,  note;  Jones  y.  Nichols,  46 
Ark.  207,  55  Am.  Rep.  575. 

Gaines*  Ch.  J.,  delivered  the  opinion  of  the 
court: 

Mollie  Edwards,  a  minor  suing  by  her  next 
friend,  broueht  this  action  against  the  Missouri, 
Kansas,  &  Texas  Railway  Company  of  Texas 
to  recover  damages  for  personal  injuries  alleged 
to  have  been  caused  by  the  negligence  of  the 
defendant  company.  The  negligence  was  al- 
leged to  consist  in  keeping  a  yard  in  which 
children  were  accustomed  to  play,  and  in  piling 
a  number  of  railroad  bridge  ties  in  such  manner 
that  they  fell  upon  the  plaintiff  while  playing 
upon  them,  and  injured  her.  The  facts  db- 
closed  by  the  testimony  are  as  follows:  The 
defendant  company  owned  a  lumber  yard, 
which  was  used  for  the  purpose  of  storing 
bridge  material  and  other  like  lumber.  It  was 
fenced,  except  upon  one  side,  along  the  com- 
pany's railroad  tracks.  The  plaintiff,  at  the 
time  of  the  accident,  wasaboutei^ht  years  old, 
and  lived,  with  her  mother,  just  across  an  alley 
from  the  yard.  Not  being  fenced  along  the 
track,  the  yard  was  easily  accessible.  It  was 
shown  that  the  plaintiff  and  other  children 
were  accustomed  to  resort  there  for  the  purpose 
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of  playing,  but  it  was  also  shown  that  ihej 
were  uniformly  oniered  out  by  the  senrants  oif 
the  company.  fThe  parents  of  some  of  tbem 
were  also  warned  to  keep  them  avray.  It  ap- 
peared, however,  that,  notwithstaodiog  the 
persistent  efforts  of  the  servants  of  the  com- 
pany, the  children  would  return.  Just  before 
the  accident  happened,  the  plaintiff  was  sent 
home  by  the  watchman,  and  went  out;  but  as 
soon  as  he  was  called  away  by  other  duties  she 
returned.  In  attempting  to  climb  upon  the 
pile  of  bridge  ties  one  of  them  fell  down,  and 
crushed  her  toes.  There  was  evidence  tendiac 
to  show  that  the  ties  were  insecurely  stacked. 
The  mother  of  the  plaintiff  testified  in  effect 
that  she  knew  of  the  plaintiff's  having  visited 
the  yard  on  former  occasions  and  had  ptmished 
her  several  times  for  it.  There  was  a  verdict 
and  judgment  for  the  plaintiff  in  the  trial 
court,  which  judgment  was  affirmed  in  the 
court  of  civil  appeals.  33  8.  W.  815.  The 
case  comes  to  this  court  upon  a  petition  for  a 
writ  of  error,  which  has  been  granted. 

The  errors  assigned  in  the  court  of  civil 
appeals,  and  which  are  insisted  upon  in  this 
court,  are  upon  the  charge  of  the  court  and 
upon  the  refusal  to  give  certain  special  instruc- 
tions requested  in  behalf  of  the  defendant 
But  in  the  view  we  take  of  the  case  no  critical 
examination  of  the  charges  is  necessary.  Two 
of  (he  requested  instructions  were,  in  our  opin- 
ion, statements  of  the  law  of  the  case,  as 
applied  to  the  facts  in  evidence,  and  should 
have  been  given.  They  were  as  follows:  (1) 
"Defendant  was  under  no  obligation  to  keep 
watch  over  its  premises  in  order  to  exclude 
children  therefrom.  If  the  watchman  of  de- 
fendant discovered  plaintiff,  with  others,  play- 
ing in  the  yard,  shortly  before  the  accident, 
and  requested  them  to  leave,  and  plain tiif 
thereupon  withdrew  from  the  premises,  but 
thereafter  returned,  without  the  knowledge  of 
defendant's  watchman  or  person  in  charge  of 
its  property,  for  the  purpbse  of  playing  in  the 
yard,  and  while  so  doing  iwas  injured,  without 
such  watchman  having  knowledge  of  her  being 
then  present,  and  while  'playing  there  pulled 
down  upon  herself  or>caiised  to  fall  a  tie  or 
portion  of  a  pile  of  ties  upon  which  she  was 
climbing,  defendant  would  not  be  liable  to 
plaintiff  by  reason  of  any  injury  fo  received." 
(2)  "Defendant  was  under  no  obligation  to 
plaintiff  to  keep  its  lumber  yard  in  safe  or 
proper  condition  for  plaintiff  to  play  thereon. 
The  yards  were  its  property,  and  it  was  entitled, 
as  to  plaintiff,  to  use  them  for  piling  lumber, 
and  to  pile  the  same  in  such  form  as  it  found 
convenient,  with  due  regard  to  the  safety  of 
such  persons  only  as  might  properly  use  the 
yards.  It  was  under  no  obligations  to  so  pile 
or  place  its  bridge  ties  as  to  prevent  injury  by 
a  child  climbing  upon  them,  or  to  so  pile, 
fasten,  or  brace  the  same  that  the  child  could 
not,  in  trying  to  climb  thereon,  pull  one  or 
more  of  them  down  upon  herself;  nor  can  it  be 
held  negligent  for  failing  to  so  pile,  brace,  or 
secure  them,  if  the  injured  person  was  at  the 
time  thereon  without  Its  knowled(;e  or  invita- 
tion." Ordinarily,  the  owner  of  properly  is 
not  bound  to  keep  it  in  such  condition  as  to 
protect  trespassers  upon  it  from  danger.  Lia- 
bility may  be  incurred  by  making  an  excava- 
tion upon  one's  own  land  sufficiently  near  a 
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street  or  Llirbway  that  another  may,  in  the  ex- 
ercise of  reasooable  care,  fall  into  it,  or  by  ex- 
posing dangerous  machinery  or  appliances  in 
•or  near  some  public  place,  whereby  one  without 
fault  on  his  part  may  be  injured.  Especially 
in  the  latter  case  may  liability  be  Incurred  when 
children  are  the  yictims.  Until  they  hsTe 
teamed  some  discretion,  tbey  cannot  be  held 
guilty  of  contributory  negligence.  Lynch  ▼. 
Surdin,  1  Q.  B.  29,  is  a  case  of  this  class. 
There  the  "defendant  negligently  left  his  horse 
and  cart  unattended  in  the  street.  Plaintiff,  a 
child  seven  years  old,  got  upon  the  cart  in  play; 
another  child  incautiously  led  the  horse  on;  and 
Dlaintiff  was  thereby  thrown  down  and  hurt" 
It  was  held  that  the  plaintiff  could  recover. 
There  are  numerous  American  decisions  which 
proceed  upon  the  same  principle.  With  refer- 
ence to  children,  there  is  still  another  class  of 
teases  which  go  a  step  further,  and  hold  that 
the  owner  of  land  may  not  place  upon  it 
dangerous  machinery  which  is  allunog  to 
children,  without  securing  it  so  as  to  protect 
them  against  injury  while  tampering  with  it. 
To  this  class  belong  what  have  become  com- 
monly known  In  legal  parlance  as  "The  Turn- 
table Cases;"  such  as  Emntieh  v.  Ovlf,  O,  d8. 
F.  R,  Co,  (in  this  court),  67  Tex.  123,  44  Am. 
Rep.  586.  and  Sioux  City  A  P.  R.  Co.  v.  Stout 
<in  the  Supreme  Court  of  the  United  States),  84 
U.  S.  17  Wall.  657,  21  L.  ed.  746.  This  line 
of  decision  has  not  been  uniformly  followed, 
and  has  met  with  much  adverse  criticism,  and 
it  seems  to  us  that  with  respect  to  the  care 
which  the  owner  of  land  is  required  to  exercise 
in  order  to  secure  from  injury  children  who 
may  trespass  upon  it  they  go  to  the  limit  of  the 
law.  Tbey  proceed  upon  the  ground  that 
turntables  are  attractive  to  children.  In  both 
of  the  cases  cited  stress  was  laid  upon  this  fact, 
find  also  upon  the  fact  that  the  use  of  the 
turntables  by  children  was  known  to  the  serv- 
ants of  the  (tefendants.  The  ruling  in  these 
cases  must  be  justified,  we  think,  upon  one  of 
two  grounds:  eitli^  that  the  turntables  possess 
such  peculiar  attractiveness  as  playihincs  for 
children  that  to  leave  them  exposeci  should  be 
deemed  equivalent.to  an  invitation  to  use  them, 
or  that,  when  unsecured,  they  are  so  obviously 
dangerous  to  children  that,  when  it  is  discov- 
ered that  they  are  using  them,  it  is  negligent 
on  part  of  the  owner  not  to  take  some  steps  to 
guard  them  against  the  danger.  But  when  it 
is  said  that  it  is  enough  that  the  object  or  place 
is  attractive  or  alluring  to  children,  and  when 
it  is  said,  as  has  been  intimated,  that  the  fact 
that  they  resort  to  a  particular  locality  is  evi- 
dence of  its  attractiveness,  the  question  sug- 
gests itself,  what  object  or  place  is  not  attract- 
ive to  very  young  persons  who  are  left  free  to 
pursue  their  innate  propensity  to  wander  in 
quest  of  amusement?  What  oblect  at  all  un- 
usual is  exempt  from  infantile  curiosity? 
What  place,  conveniently  accessible  for  their 
congregation,  is  free  from  the  restless  feet  of 
adventurous  truants?  Here  the  language  of  an 
eminent  judge  in  disposing  of  a  similar  case  is 
appropriate:  "There  are  streams  and  pools  of 
water  where  children  may  be  drowned;  there 
are  inequalities  of  surface  where  they  may  be 
Injured.  To  compel  the  owners  of  such  prop- 
erty either  to  inclose  it  or  fill  up  their  ponds 
and  level  the  surface  so  that  trespassers  may 
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not  be  injured  would  be  an  oppressive  rule. 
The  law  does  not  require  us  to  enforce  any  such 
principle  even  where  the  trespassers  are  chil- 
dren. We  all  know  that  boys  of  eight  years 
of  age  indulge  in  athletic  sports.  They  fish, 
shoot,  swim,  and  climb  trees.  All  of  these 
amusements  are  attended  with  danger,  and 
accidents  frequently  occur.  It  is  part  of  a 
boy's  nature  to  trespass,  especially  where  there 
is  tempting  fruit,  yet  I  never  heard  that  it  was 
the  duty  of  the  owner  of  a  fruit  tree  to  cut  it 
down  because  a  boy  trespasser  may  possibly 
fall  from  its  branches.  Yet  the  principle  con- 
tended for  by  the  plaintiff  would  bring  us  to 
this  absurdity  if  carried  to  Its  logical  conclu- 
sion. Moreover,  it  would  charge  the  duty  of 
the  protection  of  children  upon  every  member 
of  the  community  except  their  parents."  Pax- 
son,  J.,  in  Oilletpie  ▼.  MeOottan,  100  Pa.  144, 
46  Am.  Rep.  365.  We  do  not  see  that  a  yard 
kept  by  a  railroad  company  for  the  deposit  of 
old  ties  and  other  rejected  material,  or  new 
material  for  railroad  repair  and  construction, 
possesses  any  greater  attraction  for  children 
than  anv  other  place  of  deposit  of  any  similar 
material  kept  by  people  pursuing  other  avocn- 
lions.  Is  a  pile  of  ties  any  more  alluting  than 
a  pile  of  wood  kept  for  fuel,  or  a  pile  of  rdla 
laid  aside  for  making  or  repairing  a  farm 
fence?  Children  may  injure  themselves  in 
playing  upon  either.  In  such  a  case  we  con- 
clude that  the  law  does  not  devolve  the  duty 
upon  the  owner  of  the  ^ard  to  see  that  the  ties 
are  so  placed  that  children  may  not  injure 
themselves  while  playine  upon  them.  It  has 
been  so  held  in  effect  in  many  cases.  See 
Vanderbeek  v.  bendry,  84  N.  J.  L  467;  McAU 
pin  V.  Povoell,  56.  How.  Pr.  168;  Gulf,  G.  <ft  8, 
F.  R.  Co,  V.  Cunningham,  7  Tex,  Civ,  App.  65; 
Mexican  Nat.  R.  Co,  v.  Crum,  6  Tex.  Civ.  App. 
702.  We  refer  especially  to  the  able  and  elab- 
orate opinion  of  Mr.  Justice  Sherwood  in  Har- 
ney V.  Hannibal  d  St.  J,  R.  Co.  126  Mo.  878, 
26  L.  R.  A.  847,  which  contains  a  thorough 
discussion  of  the  cases  bearing  on  the  question. 
Applying  the  principles  announced  to  the 
facts  of  this  case,  we  are  of  opinion  that  the 
plaintiff  was  not  entitled  to  recover.  There 
was  no  peculiar  allurement  about  the  yard  of 
the  defendant  company.  Though  the  ties  may 
have  been  inartisticnlly  piled,  we  do  not  see  that 
any  danger  should  have  been  anticipated  from 
the  manner  in  which  they  were  stored.  A 
witness  swore  that  children  seemed  fond  of 
playing  about  the  lumber.  If  anyone  ever 
tampered  with  the  ties  before,  It  does  not 
appear  from  the  testimony.  The  defendant 
could  not,  consistently  with  the  use  of  its 
yard,  fence  it  along  its  track.  Children  were 
persistently  ordered  out  of  the  yard,  and  there 
is  no  ground  for  claiming  an  implied  or  con- 
structive invitation  to  come  upon  the  yard.  In 
any  possible  aspect  of  the  case  the  charge 
which  was  given  by  the  court  was  erroneous 
in  authorizing  the  jury  to  find  for  the  plaintiff, 
without  reference  to  the  question  whether  the 
servants  of  the  company  had  exercised  ordi- 
nary care  to  keep  children  out  of  its  yard.  If, 
in  the  opinion  of  the  jury,  such  care  had  been 
exercised,  then  the  verdict  should  have  been 
for  the  defendant.  But  the  court  should  have 
^one  further,  and  given  the  requested  instruc- 
tions which  have  been  quoted  above,  and  this 


Tbzab  Supbehb  Coubt. 


is  eqaivaleot  to  saying  that  it  should  have  di- 
rected  a  verdict  for  the  defendant. 

The  judgmenU  of  the  DUtrict  Court  and  of 
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cause  remanded. 
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Joseph  KRANTZ,  Reept, 
«. 

RIO  GRANDE  WESTERN  RAILWAY 
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*Aii  appeal  ftrom  a  Jndgrment  or  order 
which  the  district  court  entered  in  exact 
aooordanoe  with  the  mandate  of  this  oourt  upon 
a  previous  appeal  will  be  dismissed  upon  motion 
of  the  appellee. 

(January  80, 1800.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  the  Third  District 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  alleged 
to  have  been  caused  by  the  wrongful  acts  of 
defendant's  servants.    Appeal  dismissed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bennett,  Marshall,  A  Bradley 
for  appellant. 

Messrs.  C.  S.  Varian  and  E.  W.  Tay- 
lor, for  respondent: 

Under  no  circumstances,  in  no  event,  can  an 
appeal  like  this  lie.  It  is  purely  a  false  and 
fictitious  appeal.  The  case  is  simply  an  at- 
tempt to  prolong  wearisome  discussion  by  ap- 
pealing to  this  court  from  its  own  decision. 

Roberts  V.  Cooper,  61  U.  S.  20  How.  481,  15 
L.  ed.  978:  Stewart  v.  Salamon,  97  U.  8.  861, 
24  L.  ed.  1046;  Humphrey  v.  Baker,  103  U.  8. 
736,  26  L  ed.  456;  MaekaUy.  Richards,  116 
U.  8.  45.  29  L.  ed.  568;  State  v.  LeteVe,  88  S. 
C.  216;  Clayton  v.  MiteheU,  88  8.  C.  599;  StaU 
V.  Merriman,  84  8.  C.  576;  Smith  v.  Shaffer,  50 
Md.  186;  Martin  v.  Piatt,  131  N.  Y.  641,  40 
N.  Y.  8.  R.  761;  Zimmerman  v.  Turner,  24 
Wis.  488. 

An  appeal  from  the  decision  of  the  court  be- 
low in  accordance  with  the  mandate  of  the 
appellate  court  cannot  be  maintained. 

Aspen  Min.  dh  S,  Co,  v.  BiUings,  150  D.  8. 
87,  87  L.  ed.  98a 

Bartch*  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  in  the  court  below 
to  recover  damages  for  personal  injuries  al- 
leged to  have  heen  sustained  by  the  wrongful 
acis  of  the  servants  of  the  defendant  company. 
The  complaint  contained  two  counts,  and  at 
the  trial  the  court  directed  a  verdict  to  be 
given  for  the  defendant  on  the  first  count;  and 
the  cause  having  been  submitted  to  the  jury 
on  the  second  count,  a  verdict  was  returned 
for  the  plaintiff.  The  defendant  thereupon 
moved  the  court  for  a  new  trial  on  the  second 

*  Headnote  by  Babtoh,  J. 

NoTB.— The  above  case  is  reported  because  it  is 
entirely  confined  to  a  single  question  of  praotloe 
which  is  not  very  frequently  decided. 
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cause  of  action,  which  motion  was  granted. 
The  plaintiff  then  appealed  from  the  action  of 
the  court  directing  a  verdict  for  the  defendant 
on  the  first  count,  and  also  from  the  order 
granting  a  new  trial  on  the  second,  and  the  ap- 
pellate oourt  affirmed  the  action  of  the  lower 
court  on  the  first,  and  reversed  ita  order 
granting  a  new  trial  on  the  second  ooaoty  and 
ordered  the  original  judgment  to  be  reinstated. 
In  pursuance  of  the  mandate  of  the  appellate 
court,  said  judgment  was  reinstated,  and 
from  the  iudsmeot  so  entered,  the  defendant 
prosecuted  this  appeal,  which  is  now  bdog  con- 
sidered, on  motion  to  dismiss,  on  the  ^rroaod 
that  it  is  substantially  a  second  appeal  oa  the 
same  state  of  facts. 

The  only  material  question  raised  by  tfab 
motion  is  whether,  under  the  circumstances 
apparent  from  the  record  in  this  case,  an  ap 
peal  will  lie  from  a  judgment  entered  in  pur- 
suance of  the  mandate  of  the  appellate  court. 
Counsel  for  the  appellant  contend  that  this 
appeal  is  proper  because  the  former  one  was 
simply  from  an  order  granting  a  new  trial, 
and  not  from  theludgmect  which  was  vacated 
by  said  order;  that  after  the  original  judg- 
ment was  reinstated,  it  was  subject  to  apped, 
to  present  questions  which  could  not  be  raised 
on  the  appeal  from  the  order  g^nting  a  new 
trial;  and  that  the  defendant  had  no  previoua 
opportunity   to   appeal  from  the  judgment. 
We  think  the  position  assumed  by  the  appel- 
lant is  not  well  taken.    It  had  an  opportunity 
to  appeal  from  the  judgment  in  the  first  in- 
stance, and  all  the  matters  of  which  it  now 
complains  could    have   been    reviewed.    In- 
stead of  that,  it  moved  foqa  new  trial,  which 
was  granted,  and  then  the  respondent  hervin 
appealed.    That  appeal  brought  up  the  entire 
record  for  examination,  and  with  that  record 
before  it,  the  appellate  court  had  power  to 
consider,  not   only  quesdons  respecting  the 
rulings  of  the  court,  made  in  the  course  of 
the  trial,  but  also  to  consider  the  question, 
whether  or  not  the  verdict  was  excessive.  Utah, 
Comp.  Laws  1888,  §  8400.      While  it  is  true, 
as  a  general  rule,  that  questions  respecting  the 
suflaciency  of  the  complaint  cannot  be  con- 
sidered by  the  court  on  motion  for  a  new 
trial,  nor  on  an  appeal  from  an  order  granting 
a  new  trial,  because  such  questions  are  not 
comprehended  in  the  statutory  ground   for 
such  motion  (Utah,  Comp.  Laws  l888,n(pni/ 
Jaeke  v.  BueU,  47  Cal.  182;  Maeon  v.  Auetin. 
46  Cal.  885),  still,  if  the  appellant  herein  seri- 
ously doubted  the  sufiBiciency  of  the  complaint, 
it  could  have  been  tested,  and  all  the  points 
now  insisted  upon  could  have  been  consideied, 
by  an  appeal  from  the  judgment,  instead  of  a 
motion  for  a  new  trial.    The  attempt  now  to 
present  them  for  review,  on  appeal  from  the 
judgment  which  was  entered  in  pursuance  of 
the  mandate  of  the  appellate  court,  must  fail» 
because  it  is,  in  effect,  an   appeal  from  our 
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own  Judgment.  In  deciding  this  case  on  the 
former  appeal,  this  court  said:  '*We  are  of 
the  opinion  from  this  record  that  the  appel- 
lant is  entitled  to  recover  from  the  railroad 
company,  and  are  not  disposed,  and  do  not 
find  it  necessary,  to  put  him  to  the  expense 
and  trouble  of  a  new  trial.  .  .  .  The  Judg- 
ment upon  the  verdict  as  to  the  first  count  is 
stflSrmea,  and  the  order  granting  a  new  trial  as 
to  the  second  count  is  reversed,  and  the  origi- 
nal judfnnent  upon  the  verdict  reinstated  as  of 
April  28. 1894,  the  date  of  the  original  entry." 
This  court  had  the  right  to  direct  the  lower 
court  to  enter  a  proper  Judgment  or  order 
<Utah,  Comp.  Laws  1888.  g  8006):  and  while 
the  last  sentence  quoted  is  not  strictly  in  the 
form  of  a  direction,  still  we  think  it  amounts 
to  that,  and  it  appears  that  the  Judgment  was 
entered  by  the  trial  court  precisely  in  accord- 
ance with  our  mandate.  All  the  alle^d  er- 
rors now  complained  of  occurred  dunng  the 
proceedings  of  tne  trial  court  before  the  mo- 
tion for  a  new  trial  was  heard,  and  there  is  no 
question  made  as  to  any  errors  having  been 
committed  in  the  proceedings  subsequent  to 
the  mandate.  Nor  are  we  asked  to  review 
such  proceedings.  It  is  evident  that  this  is  an 
attempt  to  have  another  review  of  the  rights 
of  the  parties,  on  the  same  record  which  was 
reviewed  on  the  former  api)eal,  when  it  was 
held  that  the  plaintiff  had  the  right  to  recover. 
Under  such  circumstances,  an  appeal  from  a 
judgment  entered  by  an  inferior  court  in 
pursuance  of  a  mandate  of  the  appellate  court 
cannot  be  sustained:  and  this  rule  is  not  only 
in  accordance  with  authority,but  is  founded  on 
reason  and  justice,  for,  if  successive  appeals 
were  allowed  on  the  same  state  of  the  record, 


there  would  be  no  end  to  litigation  and  ap- 
peals, and  the  courts  themselves  could  be 
turned  into  instruments  of  injustice  by  an  ob- 
stinate litigant.  In  Stewart  v.  tsilnmon^  97 
U.  S.  861,  24  L.  ed.  1044.  where  a  decree  had 
been  entered  by  the  circuit  court  in  accordance 
with  the  mandate  of  the  Supreme  Court  of 
the  United  States,  and  an  appeal  taken  there- 
from, in  dismissing  the  appeal  the  Supreme 
Court,  speaking  through  Mr.  Chief  Justice 
Waite,  said:  "An  appeal  will  not  be  enter- 
tained by  this  court  from  a  decree  entered  in 
the  circuit  or  other  inferior  court,  in  exact 
accordance  with  our  mandate  upon  a  previous 
appeal.  Such  a  decree,  when  entered,  is  in 
effect  OUT  decree,  and  the  appeal  would  be 
from  ourselves  to  ourselves.  If  such  an  ap- 
peal is  taken,  however,  we  will,  upon  the  ap- 
plication of  the  appellee,  examine  the  decree 
entered,  and  if  it  conforms  to  the  mandate, 
dismiss  the  case  with  costs.  If  it  does  not,the 
case  will  be  remanded  with  appropriate  direc- 
tions for  the  correction  of  the  error."  Roberta 
V.  Cooper,  61  U.  S.  20  How.  467, 480,  15  L.  ed. 
969,  978;  Humphrey  v.  Baker,  108  U.  S.  786. 
26  L.  ed.  456;  StaU  v.  Le^Ue,  88  S.  C.  216 
and  221;  Zimmerman  v.  Turner,  24  Wis.  488; 
MackaU  v.  Richards,  116  U.  8.  45,  29  L.  ed. 
558;  Aepen  Min,  d  8.  Co.  v.  Billings,  150  U. 
8.  81,  87  L.  ed.  986;  Smith  v.  Shaffer,  50  Md. 
182;  Martin  v.  Piatt,  181  N.  T.  641.  Exam 
ining  the  record  for  the  purposes  of  this  mo- 
tion, we  see  no  error  which  would  entitle  the 
appellant  herein  to  be  heard  on  this  appeal. 
The  appeal  is  therefore  dismissed. 

Zane»  Ch.  J.,  and  Klnery  J.,  concur. 
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R.  H.  COWAN 
Al.  FAIRBROTfiER,  Impleaded,  etc.,  Appt. 

1.  An  agreement  to  refirain  fk*om  edit- 
ings or  beinif  oonneeted  with  a  newe- 
pi^per  or  BUUfulne  in  the  county  In  whioh 
Is  published  a  newspaper  the  goodwill  of  whiob  Is 


transferred  as  a  part  of  such  agreement  is  not 
void  as  in  restraint  of  trade. 

8.  The  area  in  which  a  vendor  can  be 
reatrioted  from  competition  with  his  ven- 
dee is  as  broad  as  is  necessary  to  afford  ample 
protection  to  tbe  Utter  provided  tbe  agreement 
is  not  injurious  to  the  public  interest. 

Sm  The  temporary  suspension  of  a 
newspaper  while  reasonably  diligent  efforts 
are  made  to  find  a  suitable  editor  and  continue 


ff(yrE,—ConstUytri(mal  freedom  of  speech  and  of  the 

press, 

L  IngeneraL 
IL  Libels. 
m.  Prevention  of  speeeh  or  publication. 

L  In  generoL 

The  constitutional  rigbtof  free  speech  and  free 
press  Is  for  tbe  most  part  a  perpetuation  of  tbe  law 
-of  England  on  that  subject;  but  inasmuch  as  it  is 
in  tfais  country  based  on  express  provisions  of  tbe 
fundamental  law,  theoonstruotion  of  tbe  language 
•of  tbe  constitutions  must  determine  the  extent  of 
the  right. 

Some  limitation  of  the  right  of  free  speech  and 
free  press  is  conceded  by  all  so  far  as  respects  lia- 
bility to  punififament  for  Its  abuse.  But  It  is  still 
uncertalq  whether  or  not  the  prevention  instead  of 
the  puuishment  of  unlawful  speech  or  publication 
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is  constitutionaL   This  matter  of  prevention  is  dis- 
cussed in  a  later  part  of  this  note,  division  HL 

Since  the  various  constitutions  nearly  all  provide 
expressly  that  persons  exercising  liberty  of  speech 
or  of  the  press  shall  be  responsible  for  an  abuse  of 
that  liberty  without  specifying  what  shall  consti- 
tute an  abuse,  it  is  plain  that  the  Intent  was  to  leave 
tbe  legality  of  any  speech  or  publication  to  be  de 
temUned  by  common-law  principles  and  statutory 
declaration  of  the  polloe  power. 

An  ordinance  prohibiting  any  public  address 
upon  any  public  grounds  of  a  city,  such  as  Boston 
common,  is  not  an  unconstitutional  interference 
with  free  speech.  Com.  v.  I>avis,  16S  Mass.  UO,  2« 
L.  B.  A.  712. 

A  statute  against  blasphemy  is  held  in  Oom.  v. 
Kueeland.  20  Pick.  200,  to  be  consistent  with  the 
declaration  of  rights,  which  declares  that  the  lib- 
erty of  the  press  ought  not  to  be  restrained. 
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the  busineaB  wU]  not  defeat  the  riirbt  of  tbe 
owDer  to  enforce  an  agreement  reetrlctlns  oom- 
petition  bj  a  former  owner  of  the  paper. 

4«  Fraud  cannot  be  Inferred  from  the 
fket  of  buying  property  throuffh  an 
a^^nt  who  is  Instruoted  to  take  title  In  faJs  own 
name  and  who  does  not  disclose  his  agency. 

6*  The  eonstitntional  g^oaranty  of  the 
freedom  of  the  press  does  not  restrict  the 
rierbt  of  the  owner  of  a  newspaper  on  a  sale  of  it 
to  biud  himself  against  editing  or  being  con- 
nected with  another  journal  in  the  same  locality. 

(March  84, 1880.) 

APPEAL  by  defendant  from  a  JadgrorDt  of 
tbe  Superior  Court  for  Durham  Counij  in 
favor  of  plaintiff  in  a  suit  brought  to  enjoin 
defendant  from  conducting  a  newspaper  in 
violation  of  his  contract.     Affirmed. 

The  original  contract  was  made  with  John 
Wilber  Jenkins.  He  assigned  his  interest  to 
G.  W.  Watts,  who  assigned  a  half  interest  to 
B.  N.  Duke.  The  paper  was  then  leased 
to  plaintiff. 


I     The  contract  was  as  follows: 

For  value  received,  $3,500.  tbfs  day  to  » 
in  hand  paid,  the  receipt  of  v?hicb  is  herebv 
fully  acknowledged,  we,  Al.  Fairbrother  as^ 
Mrs.  M.  H.  Fairbrother,  have  bargained  and 
sold,  and  do  by  these  presents,  bargain,  tell, 
transfer,  assign,  set  over,  deliver,  and  convey 
unto  John  Wilber  Jenkins,  absolutely  free 
from  all  claims  by  us.  the  Durbum  Dailr 
Globe  and  the  Durham  Weekly  Globe,  news. 
papers  now  published  in  said  county  and  state; 
and  also  all  type,  printin^^  pre^se^.  r&cks,  im 
posing  stones,  subscription  books  and  ac- 
counts thereon,  except  those  wbicb  have  al- 
ready been  earned  and  are  now  due:  one  iron 
safe  (Cary),  one  caligraoh,  desks,  tables, 
chairs,  inks,  paper,  and  all  material  on  hand 
January  1,  1894;  the  subscription  list  of  said 
new8pa[>er8  and  all  office  furniture  and  ma- 
terials now  used  by  us  in  conducting  said 
newspapers,  and  all  now  contained  in  the  of- 
fice of  said  newspapers  on  the  northwest  comer 
of  Main  and  Church  streets,  in  tbe  town  of  Dur- 
ham; and  the  goodwill  of  said  newspapers,  and 
|he  business  of  conducting  tbe  same.     And  we 


So,  a  statute  prohitiltinff  tbe  use  of  profane  lan- 
irua«re  to  the  disturbance  of  the  peace  is  not  an  In- 
terference with  tbe  constitutional  right  of  free 
speecb.    State  v.  Warren.  113  N.  C.  688. 

The  use  of  obscene  languatpe  is  not  protected  by 
the  constitutional  guaranty  of  tbe  freedom  of 
speech  or  of  the  press.  United  States  v.  Harmon, 
45  Fed.  Rep.  414, 18  Crim.  L.  Mag.  588;  Herman  v. 
Dnited  States,  50  Fed.  Rep.  021:  United  States  v. 
Bennett.  16  Blatchf.  888.  Tbis  was  decided  in  re- 
spect to  the  mailing  of  obfcene  publications  In  vio- 
lation of  U.  S.  Rev.  Stat.  §  8883,  making  it  a  criminal 
offense  to  deposit  such  publications  in  tbe  mails. 

The  exclusion  from  the  mailB  of  printed  matter 
which  tbe  government  deems  injurious  to  the  peo- 
ple, such  as  lottery  circulars,  is  not  in  violation  of 
tbe  constitutional  guaranty  of  the  freedom  of 
speech  or  of  the  press.  Tbe  government  does  not 
thereby  probibit  the  circulation  of  8ucb  publica- 
tions, but  merely  declines  to  become  itself  an  agent 
to  their  circulattOD.  Ex  parte  Rapier.  148  IT.  S. 
110,  86  L.  ed.  t»:  Homer  v.  United  States,  148  U. 
8. 207. 86  L.  ed.  126. 

So,  in  Re  Jackson,  96  U.  S.  727, 24  L.  ed.  SH,  It  Is 
said:  "In  excluding  various  articles  from  the 
mail,  the  object  of  Con^rreea  bas  not  been  to  Inter, 
tere  with  tbe  freedom  of  tbe  press,  or  with  any 
other  rights  of  tbe  people,  but  to  refuse  its  facil- 
ities for  tbe  distribution  of  matter  deemed  in- 
jurious to  the  public  morals." 

But  a  city  ordinance  declaring  a  certain  news- 
paper called  ^The  Sunday  Sun"  to  be  a  public  nui- 
sance, and  prohibiting  its  circulation  within  the 
city,  is  held  to  violate  tbe  section  of  the  Bill  of 
Rights  wbicb  declares  that  "every  person  shall  be 
at  liberty  to  speak,  write,  or  publish  bis  opinions 
on  any  subject,  being  responsible  for  the  abuse  of 
that  privUege;  and  no  law  shall  ever  t>e  passed  cur- 
tailing the  liberty  of  speecb  or  of  tbe  press."  Eke 
parte  Neill,  82  Tex.  Crim.  Rep.  275.  Tbe  court  says; 
»*Tbe  power  to  prohibit  the  publication  of  news- 
papers la  not  within  the  compass  of  legislative  ao- 
tion.  .  .  .  and  any  law  enacted  for  that  purpose 
would  clearly  be  In  derogation  of  the  Bill  of 
Rights." 

On  tbe  other  hand,  in  answer  to  the  contention 
that  a  statute  providing  for  punishment  for  pub- 
lishing a  newspaper  devoted  largely  to  tbe  publica- 
tion of  scandals  and  accounts  of  lecherous  and 
immoral  conduct  was  in  violation  of  the  constitu- 
tional right  of  all  persons  freely  to  *'speak,  write, 
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or  publish  th»ir  sentiments  on  all  sabjecta,  being 
responsible  for  tbe  abuse  of  such  right,"  the  ooort 
says:  "We  entertain  no  doubt  that  the  legialatnre 
bas  power  to  suppress  this  class  of  pablicatioDB, 
without  in  any  manner  violating  the  constitutioDal 
liberties  of  tbe  press."    Be  Banks,  56  Kan.  242. 

These  cases  are  not  necessarily  inconsistent,  al- 
though the  language  used  in  them  may  seem  so. 
In  tbe  Neill  Case,  it  will  be  seen,  tbe  action  takea 
was  by  a  city  council  instead  of  the  legislature.— 
was  spocial,  not  general,  and  provided,  not  for  tbe 
punie- 'raent  of  an  obscene  or  immoral  publication, 
if  made,  but  for  tbe  exclusion  from  the  ofty  of  a 
specified  newspaper.  In  this  Neill  Case  tbe  court 
proceeds  to  say  that  tbe  legislature  has  prescrilied 
penalties  for  the  abuse  of  liberty  to  publish,  and 
ad  Is:  "We  are  not  informed  of  any  authority 
which  sustains  the  doctrine  that  a  municipal  cor- 
poration is  invested  with  the  power  to  declare  tbe 
sale  of  newspapers  a  nuisance.  The  power  t«> 
suppress  one  concedes  the  poorer  to  suppress  alU 
whether  such  publications  ase  political,  secular. 
religious,  decent  or  indecenii  otisoene  or  other- 
wise. The  doctrine  of  the  Constitution  must  pre- 
vail in  tbis  state,  which  clothes  the  oitiaen  with 
liberty  to  speak,  write,  or  publish  his  opinion  npon 
any  and  all  subjects,  snbjciot  alone  to  the  responsi- 
bility for  the  abuse  of  such  privilege." 

The  publication  of  any  account  of  any  illegal  lot- 
tery, game,  or  device,  stating  when  the  same  is  to 
be  drawn,  or  the  prizes  therein  or  in  any  of  them,  or 
the  price  of  a  ticket  or  share  therein,  or  where  any 
ticket  may  be  obtained,  or  in  any  way  aiding  and 
assisting  in  the  same,  is  held,  in  Hart  v.  People.  2^ 
Hun,  886,  to  be  within  the  constitutional  power  of 
tbe  legislature  to  prohibit,  especially  as  the  Consti- 
tution itself  declared  that  lotteries  should  not  be 
authorised  and  that  the  legislature  should  pass  laws 
to  prevent  the  sale  of  lottery  tickets.  Tbe  court 
said:  **An  act  of  the  legislature  to  prevent  the 
press  from  discussing  the  legality  or  propriety  of 
lotteries,  or  from  exposing  their  existence  as  viola- 
tions of  law  and  calling  the  attention  of  the  public 
authorities  to  them,  or  criticising  the  acts  or  neg- 
lect of  public  officials  in  regard  to  enforcing  the- 
laws  against  them,  would  be  violations  of  the  con- 
stitutional rights  and  liberties  of  tbe  press.  But  it 
is  a  very  dlfTerent  thing  to  prohibit  the  publication 
of  accounts  or  notices  or  advertisements  which  are- 
designed  to  aid  and  assist  in  tbe  promotion  of  lot» 
teries.*'   Tbe  constitutional  guaranty  is  of  the  right 
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liereby  agree  \rith  said  piircbaaer  and  bis  as- 
signs, each  for  himself  and  herself,  that  for  a 
period  of  ten  years  from  and  afier  January  1, 
1894,  said  A1.  Fair  brother  shall  notedit,  print, 
or  conduct  a  newspaper  or  magazine,  nor  be 
in  any  wise  connected  with  one,  printed  any- 
^where  in  the  state  of  North  Carolina,  and  that 
for  a  like  period  Mrs.  M.  H.  Fairbrotber  shall 
not  edit,  print,  or  conduct  a  newspaper  or 
magazine,  nor  be  in  any  wise  connected  with 
one,  anywhere  in  the  county  of  Durham,  said 
state,  without  the  consent  oi  said  purchaser  or 
bis  assigns.  And  we  hereby  warrant  t  hat  all  of 
said  al^ve- mentioned  property  is  free  and  clear 
from  all  encumbrances  of  any  kind  whatso- 
ever, and  that  we  have  good  right  to  convey 
the  same  as  we  have  done.  Witness  our  hands 
BDd  seals  this  39th  day  of  December,  1803. 

J/r.  William  A*  Guthrie,  for  appellant. 

Jiesirs.  Fuller,  Winston,  A  Fuller, 
Boone,  Merritt,  A  Bryant,  and  Shep- 
herd, Manning:,  A  Foushee,  for  appellee: 

Agreements  in  restraint  of  trade  may  be 
assigned  with  the  business  in  aid  of  which  the 
contract  was  entered  into  by  the  parties  thereto. 


Hedffe  v.  Loim,  47  Iowa.  187;  Oompers  v. 
Bochuier,  56  Pa.  194;  California  Sleam  Nav. 
Co.  V.  Wriffht,  8  Cal.  258,  65  Am.  Dec,  611; 
8  Am.  &  Eng.  Enc.  Law,  p.  885.  note  8;  lian- 
nte  V.  Irvine,  7  Man.  &  G.  989;  Gufrand  v. 
Dandelet,  82  Md.  661,  8  Am.  Rep.  164;  Pern- 
herton  v.  Vaughan,  10  Q.  B.  87. 

Goodwill  as  property  is  intangible  and 
merely  an  incident  ol  other  property,  and  is  an 
appreciable  part  of  the  assets  of  a  concern, 
both  in  fact  and  in  the  estimation  of  a  court  of 
equity. 

Weddeirbwm  v.  Wedderbum,  23  Beav.  84; 
Story,  Partn.  99;  Lindlev,  Partn.  842;  8  Am. 
&  Eng.  Enc.  Law,  p.  1866;  Spelling.  Trusts  & 
Monopolies,  g  81,  pp.  49,  60;  Mitcheock  v. 
Coker,  6  Ad.  &  El.  488. 

If  the  purchaser  wishes  to  protect  himself 
from  the  rivalry  of  his  vendor,  he  must  take 
care  to  obtain  a  stipulation  to  that  effect. 

Spelling,  Trusts  &  Monopolies,  p.  51;  8  Am. 
&  Eng.  Enc.  Law,  pp.  1868, 1869;  Chimtm  r, 
Dewet,  5  Russ.  Ch.  29. 

The  value  of  the  goodwill  of  a  newspaper 
a'taches  to  its  name,  and  is  scarcely,  if  at  all, 
dependent  on  the  place  of  publication. 


to  speak,  write,  and  publish  ''sentliDents**  and, 
while  the  oourt  does  not  dwell  on  or  even  mention 
tbifl  distinction,  it  seems  plain  enough  that  the 
publication  of  newspaper  advertisements  or  no> 
tioes  of  a  lottery  drawioff  or  of  lottery  tickets  is  not 
a  publication  of  "^sentiments"  within  the  meaning 
of  the  oonstitutlonai  provision. 

A  statute  declaring  that  an  itinerant  vendor  of 
drugs  who  shall  by  writing  or  printing  or  In  any 
other  method  publicly  profess  to  treat  diseases 
■hall  pay  a  license  fee  and  be  guUty  of  a  misde- 
meanor if  he  violates  the  statute  is  held  not  to  in- 
fringe the  constitutional  right  to  speak,  write,  and 
publish  sentiments  on  itH  subjects.  State  v.  Blair 
tlowa)  60  N.  W.  48<L 

0ut  a  statute  making  it  unlawful  for  a  Judge  of 
any  court,  or  superintendent  of  public  instruction, 
or  superintendent  of  schools,  or  certain  other  offl- 
oers  specified,  to  participate  actively  in  politics  by 
making  political  speeches  or  actively  or  ofElcially 
participating  in  political  meetings,  is  held,  in  Lou- 
than  V.  Com.  79  Va.  JMv  6S  Am.  Rep.  (BMI,  to  be  in 
ooiifilct  with  the  constitutional  provisions  that  any 
citizen  may  speak,  write,  and  publish  his  senti- 
ments on  all  subjects^  being  responsible  for  the 
abuse  of  that  liberty,  and  that  all  citizens  have 
equal  civil  and  political  rights  and  public  privi. 
leges,  and  that  the  general  assembly  shall  not  pass 
any  law  abridging  freedom  of  speech  or  of  the 
press.  While  no  stress  is  laid  by  the  court  in  this 
ease  on  any  distinction  between  an  expression  of 
sentiments  on  the  one  hand  and  ol)8cene  descrip- 
tions, illegal  advertisements,  false  and  malicious 
statements  of  fact  on  the  other  hand,  yet  the  dis- 
tinction seems  too  plain  to  be  overlooked  when  we 
bring  the  oases  into  comparison. 

n.  LibOs. 

The  relation  of  the  constitutional  right  to  free 
speech  and  a  free  press  to  the  law  of  libel  and  slan- 
der may  be  Indicated  by  saying  that  the  oonstitu^ 
tional  right  does  not  include  the  right  to  Indulge  in 
libel  or  slander.  The  question  what  constitutes  a 
libel  or  slander  Is  outside  the  range  of  the  present 
subject.  The  protection  of  free  speech  under  the 
Constitution  may  often  be  claimed  when  the  only 
question  really  In  dispute  is  the  question  whether 
the  language  in  question  is  llt>elous  or  slanderous. 
If  it  is,  the  constitutional  provision  does  not  apply. 
This  is  made  evident  by  all  the  decisions. 

83L.  R.  A« 


That  libel  laws  and  the  punishment  of  libelers  do 
not  infringe  the  constitutional  freedom  of  the 
press,  is,  in  substance,  declared  in  Morton  v.  State* 
8  Tex.  App.  510;  Storey  v.  People.  79  IlL  4S,  22  Am. 
Rep.  168;  Bunkle  v.  Meyer.  8  Yeates,  518,  8  Am.  Dec. 
306;  State  v.  Morrill.  16  Ark.  884;  State,  Haskell. 
V.  Faulds,  17  Mont.  140:  Respubllca  v.  Dennie,  4 
Yeates,  867, 2  Am.  Dea  402;  Cobbett*s  Case.  Whar- 
ton, St.  Tr.  828:  Cincinnati  Gkizette  Co.  v.  Timber^ 
lake,  V:  Ohio  St.  548,  78  Am.  Dec.  285).  AflBrmiog 
Timberlake  v.  Cindnnaii  Gazette  Co.  1  Disney 
(Ohio)  822:  Jones  v.  Townsend,  21  Fla.  431,  68  Am. 
Rep.  676;  Sweeney  v.  Baker.  18  W.  Ya.  182,  81  Am. 
Rep.  767,  and  in  all  other  cases  In  which  the  quea. 
tlon  has  been  presented. 

The  meaning  of  the  Bill  of  Rights  and  the  Oonsti* 
tution  of  Pennsylvania,  declaring  **that  the  free- 
dom of  the  press  shall  not  be  restrained."  was  con- 
sidered in  Respubllca  v.  Oswald,  1  Dall.  (Pa.)  819. 
This  was  in  1788.  The  court  said:  '*The  true  liberty 
of  the  press  Is  amply  secured  by  permitting  every 
man  to  publish  his  opinions;  but  it  is  due  to  the 
peace  and  dignity  of  society  to  inquire  into  the  mo- 
tives of  such  publications,  and  to  distinguish  be- 
tween those  which  are  meant  for  use  and  reforma- 
tion .  .  .  and  those  which  are  intended  merely  to 
delude  and  defame.  To  the  latter  description,  it  is 
impossible  that  any  good  government  should  afford 
protection  and  impunity." 

in.  Prevention  of  speech  or  pulMeation, 

Already  it  has  been  mentioned  above  that  tho 
question  of  the  constitutionality  of  any  attempt  to 
prevent  rather  than  to  punish  abuses  of  speech  or 
publication  is  not  yet  determined  decisive^  by  the 
decisions  of  the  courts. 

Qeneral  language  is  found  in  a  considerable  num- 
ber of  cases  to  the  effect  that  the  liberty  of  the 
press  consists  in  freedom  from  the  necessity  of  ot>- 
taining  a  license  before  printing. 

Thus,  Blaokstone  says  that  the  Uberty  of  the 
press  is  by  no  means  Infringed  or  violated  by  the 
punishment  of  libelers,  and  that  this  liberty  '*con- 
slsts  in  laying  no  previous  restraints  upon  publica- 
tions, and  not  in  freedom  from  oensure  for  crimi- 
nal matter  when  published."  4  Bl.  Com.  *162. 

So  in  Ring  v.  Dean  St.  Asaph,  8  T.  R.  481.  note,  it 
is  said  on  an  indictment  for  libel:  '*The  liberty  of 
the  press  consists  in  printing  without  any  previous 
license,  subject  to  the  consequence  of  law.    The  li- 
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2  LiDdley,  Partn.  800;  8  Am.  &  Eng.  Enc. 
La^,  p    1872. 

Co^eDants  roDnlng  ^Itb  land  form  a  com- 
plete analogy  to  this,  and  if  the  subject  of 
the  lease  were  land  there  can  be  no  question  as 
to  the  riehts  of  a  lessee  to  the  protection  to  the 
eiteot  of  his  estate  against  breach  of  such  cot- 
«nanta. 

Hair  ▼.  Downing,  96  N.  C.  172;  Lewii  ▼. 
Cook,  18  Ired.  L.  198;  Markkind  ▼.  Grvmp,  1 
Dev.  &  B.  94,  27  Am.  Dec.  280;  Cochran  ▼. 
Ocean  Dry  Dock  Co,  80  La.  Ann.  1865;  Wpman 
y.  Farrar,  85  Me.  64;  Coblf  ▼.  LavalU,  89  HI 
881,  81  Am.  Rep.  91. 

If  the  contract  is  valid  no  evasions  of  it  will 
be  tolerated.  Such  contracts  will  be  specifi- 
cally enforced  in  equity  and  a  breach  of  them 
be  restrained  by  injunction. 

Banmgartenv,  Broadav>ay,Tl'S,  C.  8;  Baker 
▼.  Cordon,  86  N.  C.  116,  41  Am.  Rep.  448;  8 
Am.  Sl  Eng.  Enc.  Law,  p.  885;  9  Am.  &  Eng. 
Enc.  Law,  p.  884,  and  notes;  10  Am.  & 
Enfr.  Enc.  Law,  pp.  943-946;  Spelliog,  Trusts 
A  Monopolies,  §  21;  Bannie  ▼.  Iroine,  7  Man. 
A  G.  969. 


If  there  is  one  thing  more  than  sootber  tkait 
public  policy  requires  It  is  that  peiaons  of  faH 
age  and  competent  understanding  shall  hav^ 
the  utmost  liberty  at  all  oonaistent  wilfa  tbe 
public  good,  of  oontxacdng,  and  that  their 
contracts,  when  entered  into  freelT  and  vol- 
untarily, shall  be  held  sacred,  and  aliall  be 
enforced  by  the  courts  of  ^tioe. 

Printing  d  N,  ELegUtertng  Oo»  t.  Sampmm^ 
L.  R  19  Eq.  462:  Kay,  Contractaal  Umita-. 
tionf>,  p.  65;  Clark.  Cont.  pp.  415,  446,  447; 
Spelling,  Trusts  A  Monopolies,  §  21;  BaJber  ▼. 
Cordon,  tupra;  Hitchcock  v.  Gwber,  6  Ad.  A 
£1.  488. 

All  attempts  to  establish  an  aibltniry  rule  as 
to  territorial  limits  beyond  which  one  may 
not  contract  away  his  right  to  apply  himself  to 
a  particular  occupation,  calling,  or  eoterptiae 
have  failed. 

Spelling,  Trusto  &  Monopolies,  §  14;  Pol- 
lock, Coot.  816;  Patterson,  Law  of  Cod- 
tracu  in  Restraint  of  Trade,  pp.  26,  27;  OMe 
V.  Coneolidated  Oas  Co,  180  U.  8.  396.  88  L. 
ed.  979;  Clark,  Cont.  p.  450.  note  228;  Oregon 
Steam  Nav.  Co.  v.  Wineor,  87  (J.  S.  20  WalL 


•oentlousnesi  of  the  press  is  Pandora^s  box,  the 
sou  roe  of  every  evil." 

Lord  Ellenborooirh«  io  vummlnfr  up  to  the  Jury 
In  the  oase  of  Cobbett*B  Cose.  29  How.  8t  Tr.  49, 
said:  **The  law  of  England  Is  a  law  of  liberty,  and, 
consistently  witb  this  liberty,  we  have  not  what  is 
called  an  imprimatur;  there  is  do  such  preliminary 
license  neoeesary.  But,  if  a  man  puhligb  a  paper, 
he  is  exposed  to  the  penal  oonsequeDoes,  as  he  is  in 
every  otber  act,  if  it  be  illegal." 

Also,  in  Bespublica  v.  Dennle,  4  Yeates,  287, 2  Am. 
Deo.  402,  It  is  said  on  an  indictment  for  libel  that  the 
llherty  of  the  press  means:  ^'There  shall  be  no  II- 
oenses  of  the  press.  Publish  as  you  please  in  the 
first  instance  without  control;  but  you  are  answer- 
able both  to  the  community  and  the  individual,  if 
you  proceed  to  unwarrantable  lengths." 

Ainiin,  in  Cobbett*s  Oase,  Wharton,  St.  Tr.  828i 
McKean,  J.,  says  the  liberty  of  the  press  *'  consists 
in  laying  no  previous  restraints  upon  publlcationflu 
and  not  in  freedom  from  censure  for  criminal  mat- 
ter, when  published."  This  was  in  a  charge  to  the 
grand  Jury  on  the  subject  of  libel. 

Similar  words  are  used  in  the  libel  oase  of  Swee- 
ney V.  Baker,  18  W.  Ya.  182,  81  Am.  Rep.  7S7,  where 
the  Judge  says:  ^  The  liberty  of  the  press  consists 
in  a  right,  in  the  conductor  of  a  newspaper,  to 
print  whatever  he  chooses  without  any  previous 
license,  but  subject  to  be  held  responsible  therofor 
to  exactly  the  same  extent  that  anyone  else  would 
be  responsible  for  the  publication." 

Another  court  says  that  the  liberty  of  the  press 
means  simply  that  no  previous  license  to  publish 
shall  be  required,  but  not  that  the  publisher  of  a 
newspaper  shall  be  any  less  responsible  than  an- 
other  person  would  be  for  publishing  otherwise 
the  same  Ubelous  matter.  Jones  v.  Townsend,  21 
Fla.  481,  68  Am.  Bep.  670. 

But  In  none  of  the  cases  above  mentioned  was 
there  any  question  to  be  decided  as  to  any  attempt 
to  prevent  speech  or  publication ;  but  the  above 
expressions  were  all  used  In  an  attempt  to  define 
the  extent  of  the  right  of  free  speech  or  free  press 
rather  than  the  remedy  for  its  abuse.  Yet  there 
are  a  few  cases  In  which  the  oonstltutlonality  of 
attempts  to  restrain  speech  or  publication  have 
been  considered,  and  these  cases  are  not  In  har- 
mony. 

In  Story  on  Bquity  Jurisprudence,  vol.  2,  §  948a, 
it  Is  said  that  **  courts  have  never  assumed,  at  least 
since  the  destruction  of  the  court  of  star  chamber, 
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to  restrain  any  publication  which  purports  to  be  a 
literary  work,  upon  the  mere  ground  tbat  ft  is  of  ■ 
libelous  character,  and  tends  to  the  degradation  or 
injury  of  the  reputation  or  business  of  tbe  ptelD- 
tiff  who  seeks  relief  against  such  pubUcatioii.  Vot 
matters  of  this  sort  do  not  properly  fall  wltbtai  the 
Jurisdiction  of  courts  of  equity  to  redress,  but  are 
cognizable,  in  a  civil  or  criminal  suit,  at  law.^ 

An  injunction  against  the  publicatloo  of  a  pam- 
phlet which  purported  to  be  a  literary  work,  on- 
doubtedly  a  tale  of  fiction,  on  the  groand  that  It 
was  intended  as  a  ]it>el,  but  which  was  not  shown 
to  injure  any  property  right,  was  denied  by  Cban- 
oelior  Walworth  in  Brandreth  v.  Lanoe,  8  PAfge.  24. 
84  Am.  Dec.  888,  In  which  he  said  that  slooe  the 
court  of  star  chamber  in  England  waa  aboltsbed 
be  believed  there  was  tnit  one  case  on  reoord  in 
England  or  In  this  country  in  which  a  court  had 
attempted  by  Injunction  or  order  to  prohibit  or 
restrain  the  publication  of  a  libel,  as  such.  In  an> 
tloipation.  The  exception  mentioned  was  in  the 
case  of  Chief  Justice  Scroggs,  mentioned  below. 
But  the  chancellor*s  opinkxi  shows  that  the  want 
of  any  showing  that  any  property  right  was  in- 
jured was  deemed  material,  and  leavea  room  to 
suppose  that  he  would  have  sustained  an  Injaoe- 
tion  against  a  publication  which  injured  property 
rights. 

One  of  the  grounds  named  In  the  artldea  of  im- 
peachment of  Chief  Justice  Scroggs  In  1880  waa  hii 
order  prohibiting  the  printing  of  a  certain  book 
called  ^*The  Weekly  Packet  of  Advice  from  Bome, 
or  The  History  of  Popery,"— ^^  In  a  most  illegal  and 
arbitrary  manner."  This  Impeaohment  matSer 
was  dropped  on  the  prorogation  of  Parliament*  al- 
though Scroggs  was  removed  from  iMdng  Chief 
Justice,  which  was  done  with  all  the  marks  of  flavor 
and  respect,  giving  him  a  pension  for  life.  Soroicgs* 
Case,  8  How.  St.  Tr.  198. 

A  dirttim  of  Lord  Ellenborough  In  the  oase  of 
Du  Boat  V.  Beresf ord,  2  Osmpli.  611.  states  that  an 
Injunction  would  have  been  granted  on  applica- 
tion against  the  exhibition  of  a  Ubelous  pioture. 

But  in  the  report  of  Horned  Osse,  20  How.  St. 
Tr.  799,  it  is  said  that  the  promulgation  of  this  doc- 
trine "excited  great  astonishment  in  the  minds  of 
all  the  practitioneis  of  the  courts  of  equity,  and  I 
apprehended  that  this  must  have  happened :  aince 
I  believe  there  is  not  to  be  found  in  the  books  any 
decision  or  any  diettmi,  posterior  to  the  days  of 
the  star  chamber,  from  which  such  dootrine  can  be 
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22  L.  ed.  315;  Beat  t.  Chase,  81  Micb.  490;  ] 
ZHamond  Match  Co.  ▼.  Roeber,  85  Han,  421. 
106  N.  Y.  478,  60  Am.  Rep.  464;  Etrraliof 
^.  Boutinsau,  17  R.  I.  8,  8  L.  R.  A.  469. 

If  the  contract  be  leasoDable  when  made, 
-  subsequent   circumstances,  such  as  the  cove- 
aantee  ceasing  bu.<tines8  so  as  to  no  longer  need 
protection,  do  not  affect  Its  operation. 

Cook  ▼  Johnson,  47  Conn.  175.  86  Am.  Rep. 
'Hi;   Elcea  T.  Cro/U,  10  C.  B.  241. 

Where  the  pui>1ic  riirht  or  welfare  would  not 
^  l)e  injuriously  affected  bv  allowing  the  particu- 
lar contract*  to  be  enforced,  such  contract 
l)eini;  otherwise  valid   and    not  inequitable, 
-<x>urt8  have  never  assumed  to  set  it  aside  or 
rre fused  enforcement  merely  because  a  party  has 
imposed  upon  himself  unnecessary  restraints 
in  the  matter  of  contractinfir,  engaging  in  busi- 
.aess,  or  accepting  employment. 

Spelling.  Trusts  &  Monopolies,  §7:  Skrainka 
^.  oehamnghauun,  8  Mo.  App.  622. 

The  courts  will  not  Investigate  the  inade- 
-^uncv  of  the  consideration. 

Spelling.  TrusU  &  Monopolies,  g  10;  Pierce 
^.  FuOer.  8  Mass.  228;   Ouerand  v.  Bandelet, 


82  Md.  561.  8  Am.  Rep.  164;  PiUUngton  t. 
ScoU,  15  Mees.  &  W.  657;  llitoficock  v.  Ooker, 
6  Ad.  &  El.  456;  Perkins  v.  (lay,  54  N.  H. 
518;  McClurffs  Appeal,  59  Pa.  51;  Baits 
Appeal,  60  Pa.  458,  100  Am.  Dec.  5b4;  Linn 
T.  Bigdtee,  67  111.  75;  Hubbard  v.  MiOer,  27 
Mich.  15,  15  Am.  Rep.  163. 

We  understand  liberty  of  speech  and  of 
the  press  to  imply  not  only  liberty  to  publish, 
but  complete  immunity  from  legs!  censure  and 
punishment  for  the  publication,  so  long  as  it 
is  not  harmful  in  its  character  when  tested  by 
such  standards  as  the  law  affords. 

Cooley,  Const.  Lim.  p.  518;  Black.  Const 
Law,  p.  478;  Beal  v.  Chase,  81  Mich.  490. 

Avery^  J.,  delivered  the  opinion  of  the 
court: 

Where  a  person  acquires  a  reputation  for 
skill  and  learning  in  his  profession  as  a  law- 
yer or  a  physician,  he  often  creates  an  intangi- 
ble but  valuable  property,  by  winning  the  con- 
fidence of  his  patrons,  and  securing  immunitv 
from  successful  competition  for  their  busi- 
ness.   So,  where  an  editor,  by  reason  of  his 


•^eduoed,  either  direotlj,  or  \3fy  Inferenoe  or  anal- 
•Ofry.  UDiesB.  Indeed,  we  are  to  except  the  proceed- 
-in^  of  Lord  Bllent>orouffh*a  predecessor,  SorofricBi 
.4ind  his  associates.  In  the  case  of  Henry  Osre,**  re- 
^errlDff  to  the  order  above  mentioned.  Yet  IdJudc- 
-^loos  Biralost  publicatloos  vhlch  injure  property 
>«liibts  are  by  no  means  unknown  in  Borland. 

In  the  recent  case  of  Oaliev  v.  San  Francisco  City 
^  County  Super.  CL  (Oal.)  88  H  EL  A.  278,  an  Injunc- 
tion aaainiit  speakinv  or  pubUshinir  what  is  Injorl- 
-oufl  or  unlawful  Is  reirarded  by  the  majority  of  the 
'Onurt  as  a  violation  of  the  constitutional  riffht  to 
**  freely  speak,  write,  and  publish.**   In  that  case 
it  was  held  that  the  production  in  a  theatre  of  a 
play  based  upon  the  facts  of  a  criminal  case  then 
"on  trial  could  not  be  prevented  by  Injunction, 
•<even  if  the  play  miffbt  interfere  with  the  adminis- 
tration of  Justice  and  deprive  the  accused  of  a  fate 
-trial  and  constitute  a  punisbable  contempt;  in 
-  ebort,  that  a  person**  mouth  **  could  not  be  closed 
In  advance  for  the  purpoee  of  pret'cntlnff  an  utter- 
ance of  his  sentiments,  however  mtMbievous  the 
-prnspeotlve  results  of  such  utterance.  '•He  had  the 
riirbt  of  free  speeoh,  but  at  all  times  was  reeponat- 
'  ble  to  the  law  tor  an  abuse  of  that  rlRht.**   So  far 
•as  this  constitutional  rifrbt  is  concerned  it  was 
aald :  ^  It  is  Immaterial  whether  the  words  be  putK 
ittdy  spoken  from  the  staire,  or  upon  the  hustlnKS,or 
iffo  out  to  the  world  through  the  channels  of  the 
printlnir  prea^.** 

An  injunction  auralnst  the  publication  by  a  state 
board  of  charities  of  their  proceedinas  in  respect 
to  a  Juvenile  auardlan  society  and  Its  oflUcers,  on 
the  ground  that  tbelr  examinations  were  secret 
■and  ex  pnrfe,  and  that  the  testimony  of  tbe  ofBoers 
and  employees  of  tbe  society  Is  essentially  sup- 
pressed or  garbled  and  perverted  in  the  publication, 
.  and  that  tbe  accounts  of  tbe  proceedinas  as  pub- 
lished are  untrue,  defamatory,  and  libelous,  was  de- 
'Oied  in  New  7ork  Juvenile  Guardian  Soc.  v.  Boose- 
velt.  7  Daly.  188.  The  court  said  that  tbe  exercise  of 
•anr  such  Jurisdiction  was  repu«rnant  to  the  constl- 
tutlona  I  rlRbt  of  every  citiaen  freely  to  speak,  write, 
.and  publish  bis  sentiments  on  all  subjects,  belnir 
responsible  for  tbe  abuse  of  that  rlfirbt,  and  that  if 
the  publication  was  libelous  tbe  remedy  was  by 
•civil  action  or  by  indictment  in  the  criminal 
•courts. 

It  is  said.  In  Dopp  v.  Doll,  18  Week.  L.  Bull.  (Oblo) 
8%.  by  the  Cuyahoga  court  of  common  pleas,  that 
there  is  a  constitutional  guaranty  of  freedom  from 
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any  censorship  or  control  of  the  press  or  of  flee 
speeoh  except  by  an  action  for  damages.  This  was 
a  case  in  which  an  Injunction  against  circulan 
charging  infringement  of  a  patent  and  warning 
prospective  purchasers  against  it  was  denied. 

An  injunction  against  the  publication  of  libel* 
ous  statements  injurious  to  business  was  denied  in 
Life  AsBO.  of  America  v.  Boogher,  8  Mo.  App.  178, 
on  the  ground  that  it  was  prohibited  by  tbe  con- 
stitutional guaranty  of  the  rlgbt  to  freely  speak* 
write,  or  print  on  any  sobjeot.  The  court  said ; 
**  Tbe  sovereign  power  has  forbidden  any  lUstm- 
mentallty  of  the  government  It  has  instituted  to 
limit  or  restrain  this  right  except  by  tbe  fear  of 
tbe  penalty,  civil  or  criminal,  which  may  wait  on 
abase.  The  general  assembly  can  pass  no  law 
abridging  the  freedom  of  speeoh  or  of  the  press; 
it  can  only  punish  tbe  licentious  abuse  of  tbat 
freedom  ;**  and  added  **  that  courts  of  Justice  can 
do  notbing  by  way  of  Judicial  sentence  which  the 
general  assembly  has  no  power  to  sanction.**  Tbia 
was  said  in  answer  to  the  contention  that  tbe  Oon- 
stltution  did  not  give  a  license  to  wantonly  use  tbe 
rlg1rt;inid  that,  by  the  Jurisdiction  c]aimed,the  right 
to  speak,  write,  or  print  is  only  suspended  until  it 
can  be  determined  Judicially  whether  the  exercise 
of  ft  in  the  particular  case  be  allowable.  But  on 
tbto  point  It  may  be  said  tbat  an  injunction  against 
defamatory  publications  wbloh  is  not  granted  until 
the  court  has  decided  that  they  are  defamatory 
does  not  suspend  any  right  whatever,  since  when 
it  is  determined  that  tbe  publication  is  defaaMitory 
it  is  also  determined  that  there  is  no  right  to  pub- 
lish it;  that  is,  tbat  the  publication  is  outside  of 
the  constitutional  guaranty. 

Thus  it  appears  tbat  In  several  cases  tbe  courts 
have  held  the  coostltutional  provision  to  be  a  bar 
against  any  prevention  of  publications  by  injunc- 
tion, even  where  property  rights  were  Involved. 
On  the  other  band  in  a  considerable  number  of 
cases  injunctions  have  been  granted  against  tbe 
publication  of  injurious  and  wrongful  statements. 

Thus,  in  Flint  v.  Hutchinson  Smoke  Burner  Oo. 
110  Mo.  498. 16  L.  B.  A.  848,  it  is  held  that  an  injunc- 
tion could  not  be  granted  against  a  slander  of  title 
or  letters  patent  until  tbe  question  of  slander  had 
been  determined  in  an  action  at  law;  but  the  court 
exprrssly  says:  **After  verdict  in  favor  of  tbe 
plaintiirs,  they  can  have  an  Injunction  to  restrain 
any  further  publication  of  tbat  wbloh  the  Jury  baa 
found  to  be  an  actionable  libel  or  slander.**   In  a 

68 


684 


NoBTH  Carolina  Sufbems  Court. 


style,  bis  power,  oIb  pathos,  his  humor,  his 
learning,  or  of  any  gift  or  attainment^  attracts 
subscribers  solely  by  such  personal  qualities, 
be  imparts  a  peculiar  value  to  the  goodwill 
and  property  of  a  newspaper,  which  goes  with 
bim,  to  its  injury,  when  he  leaves  it  and  leuds 
the  talent  and  accomplishments  that  have 
ffiven  it  patronage  and  popularity  to  a  rival 
Journal  in  the  same  viciuity.  Where  he  owds 
the  press  aud  plant  the  enhanced  value  so  im- 
parted by  him  becomes  an  element  of  his  prop- 
erty, with  the  same  incidental  power  to  dispose 
of  It  as  attaches  to  any  other  of  his  acquisitions 
which  has  a  market  value.  Beal  v.  Cha$e^  81 
Mich.,  at  pa^529.  But  it  is  not  like  other 
property,  which  ordinarily  passes  by  delivery 
or  assignment  to  the  purchaser.  Neither  an 
editor,  a  lawyer,  nor  a  physician  can  transfer 
to  another  his  style,  his  learning,  or  his  man- 
ners. Either,  however,  can  add  to  the  chances 
of  success  and  profit  of  another  who  embarks 
in  the  same  business  in  the  same  field,  by  with- 


dravring  as  a  competitor.  So  that  the  one  i 
and  the  other  buys  something  valuable,  and 
the  policy  of  the  law  limits  the  right  to  enter 
into  such  contracts  of  sale  only  to  tbe  extent 
that  they  are  held  to  injure  the  public  by  re- 
straining trade.  The  one  sells  his  prospective 
patronage,  and  the  other  buys  the  right  to 
compete  with  all  others  for  it,  and  to  be  pro- 
tected against  competition  from  his  vendor. 
The  law  intends  that  the  one  shall  have  the 
lawful  authority  to  dispose  of  his  right  to 
compete,  but  restricts  his  power  of  disposition 
territorially  so  as  to  make  it  only  coextensive 
with  the  right  to  protection  on  the  part  of  tbe 
purchaser.  To  the  extent  that  the  contract 
covers  territory  from  which  the  vendor  has  de- 
rived, and  will  probably  in  future -derive,  no 
profit  or  patronage,  it  needlessly  deprives  the 
public  of  the  benefit  of  open  oompetitioo 
in  useful  business,  and  of  the  services  of  faiia 
who  sells  without  any  possible  advantage  to 
his  successor.    When  the  reason  upon  which 


note  to  this  case  ooofllotinir  authorities  are  con- 
sidered, and  it  Is  said  that  tbe  weight  of  author- 
ity  as  shown  by  the  later  cases  is  to  tbe  effect  that 
suob  an  injunction  may  be  granted  if  the  threats 
to  prosecute  for  an  infringement  are  not  made  in 
good  faith.  About  a  dozen  cases  are  cited  to  this 
effect.  These  did  not  directly  pass  upon  the  con- 
stitutional provision  here  in  question,  although  in 
the  Hutchinson  Gase  Just  mentioned,  which  was 
based  on  the  constitutional  right  of  trial  by  jury, 
tbe  court  says:  *'  It  goes  hand  in  hand  with  the 
liberty  of  the  press  and  free  speech.  ITor  un- 
bridled use  of  the  tongue  or  pen  the  law  furnishes 
a  remedy.**  The  case  merely  decides,  therefore, 
tbat  the  fact  of  libel  or  slander  must  first  be  fOund 
by  a  Jury,  and  then  an  injunction  may  be  granted 
to  restrain  tbe  unlawful  publication. 

In  the  later  case  of  Sboemaker  v.  South  Bend 
Spark  Arrester  Go.  186  Ind.  4n, »  L.  B.  A.  888,  it  is 
expressly  decided  that  the  constitutional  guaranty 
of  tbe  freedom  of  the  press  and  of  speech  is  not  a 
protection  against  equitable  interference  with  the 
publication  of  false  and  injurious  statements. 
This  also  was  a  case  of  injunction  against  false 
and  malicious  claims  of  title  to  a  patont  with 
threats  of  an  Infringement  suit. 

An  injunction  against  the  publication  of  a  re- 
ceipt book  was  granted  in  Beal  v.  Chase,  81  Mich. 
490,  where  the  publication  was  in  violation  of  a 
contract  by  which  a  person  had  sold  his  buqinesst 
including  tbe  rigbt  to  publish  a  similar  receipt 
book. 

Tbe  question  has  also  arisen  in  proceedings  to 
punish  contempt  of  an  injunction. 

Thus,  a  conspiracy  to  incite  the  employees  of  a 
railroad  receiver  to  leave  his  service,  and  a  con- 
tiouance  of  participation  therein  after  an  injunc- 
tion against  it,  are  beld  to  constitute  a  contempt 
of  court,  in  Thomas  v.  Cincinnati,  N.  O.  ft  T.  P.  R. 
Co,  62  Fed.  Rep.  808,  4  Inters.  Com.  Rep.  788.  Tbe 
court  said:  '"Something  has  been  said  about  tbe 
rifrht  of  assembly  and  free  speech  secured  by  the 
Constitution  of  Obio.  It  would  be  strange.  Indeed, 
if  tbat  right  could  be  used  to  sustain  tbe  carrying 
out  of  such  an  unlawful  and  criminal  conspiracy 
as  we  have  seen  tbis  to  be."  The  decision  not  only 
sustains  tbe  validity  of  an  injunction  against  tbe 
use  of  one's  tongue  to  further  an  unlawful  con- 
spiracy, but  punishes  a  violation  of  sucb  injunc- 
tion as  a  contempt. 

Reviewing  the  above  cases,  it  appears  thatseveral 
have  denied  an  Injunction  against  publications, 
and  otbers  have  granted  sucb  relief.  Of  those  that 
deny,  some  imply  tbat  publications  wrongfully  in- 
juring property  rights  may  be  enjoined;  others 
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grant  injunctions  in  such  cases,  while  in  the  note- 
above  referred  to  (IS  L.  R.  A.  248>  are  foood  stiB 
other  cases  granting  such  injunctions  in  wtal<^  no 
question  was  raised  as  to  the  oonstltutional  right 
of  the  freedom  of  the  press. 

Not  only  injunctions  Wee  tbe  above,  but  everr 
injunction  against  an  infringement  of  copyrl^s^ 
and  at  least  most  injunctions  against  infrtngemeat. 
of  trademarks  and  tradenames,  do  to  some  extent 
interfere  with  freedom  of  publication,  as  does  alK^ 
the  injunction  in  OowAH  T.  Fazbbrotbsb  airainst 
publishing  a  newspaper.  Yet  it  does  not  aiypear 
that  such  infringing  publications  have  ever  lieen 
thought  to  be  within  the  oonstitutioiia]  protectloo 
of  the  freedom  of  tbe  press.  Thus,  without  ex- 
pressly deciding  it,  the  courts  in  all  anota  casea 
have  assumed  that  an  abuse  of  the  liberty  of 
speech  or  of  the  press  could  be  oonstltntlODaliy ; 
strained  in  anticipation,  and  that  unlimited  bcei 
of  unlawful  speech  or  publication,  wicbont  any 
cheok  or  hindrance  except  by  way  of  pantahment 
for  commission  of  the  off ense,  is  not  gnatanteed 
by  the  Constitution. 

On  the  question  of  the  right  to  express  opfnfcma 
or  comments  without  misstating  facta,  the  aotborf- 
tles  are  analysed  in  a  note  to  St.  James  MUiUDy 
Academy  v.  Gaiser  (Mo.)  28  L.  R.  A.  087.  The 
literal  statement  of  the  oonstiiutlonal  guaranty. 
frben  it  is  anytbing  more  than  a  general  dedan* 
don  of  freedom  of  speech  and  of  the  pres^  doea 
not,  in  most  oonstitutiona,  extend  beyond  the  free 
expression  of  *^ sentiments*'  or  **opiniona.**  It 
seems  plain  tbat  there  is  a  distinotlon  between  the- 
expression  of  an  opinion  or  sentiment  and  tbe 
making  of  false  statements  of  fact,  and  it  ts  by  no 
means  certain  that  the  constitutional  protection  i» 
not  entirely  limited  to  the  expression  of  com- 
ments, opinions,  sentiments,  or  something  equiva- 
lent thereto.  As  well  defined  in  tbe  above  case  of 
COWAK  Y.  Faibbbothbb  It  is  a  guaranty  ngainet 
*'  stifilng  just  criticism  or  muzaling  public  opinion.**' 
If  this  is  so,  malicious  and  false  statements  offset 
are  altogether  outside  of  tbe  constitutional  pro- 
tection. Thus  construed  the  Constitution  wouk^ 
not  prevent  an  injunction  against  injorious  and 
libelous  misstatements  of  fact  any  more  than  it 
prevents  the  punishment  of  them  after  tbelr  pub- 
lication. 

It  is  certain  that  the  courts  have  not  yet  dearly- 
settled  tbe  application  of  these  constitutional  pro- 
visions, and  it  is  suggested  that  a  final  eetdemeot 
of  them  will  be  aided  by  oonsidering  carefully 
what  is  Included  among  tbe  ^aentiments.**  **  opis^ 
ions,**  or  equivalent  words  used  in  the  oonatitu* 
tional  provisions  on  this  subject.  B.  A.  B. 
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m  law  it  fouoded  ceases,  the  rule  itself  ceases 
to   operate.    The   older  cases  in  which    the 
courts  attempted  to  fix  arbitrarily  geographi- 
oal  bounds,  beyond  which  a  contract  to  for- 
t>ear  from  competition  would  not  be  enforced, 
have  given  way  to  the  more  rational  idea  of 
making  every  case  dependent  upon  the  sur- 
rounding drcumstances,  showing  the  extent, 
as  to  time  sad  territory,  of  the  protection 
needed.       Nordtnfdt   ▼.    Maxim   IfordenfeU 
G'uns  A  A\  Co.  [1894]  A.  C.  685;  Eitcheoek  ▼. 
Coker,  6  Ad.  &  £1.  438;  fferreshoff  v.  Bovti- 
neau,  17  R.  1.  8,  8  L.  H.  A.  469;  National 
HenefU  Co.  ▼.   Union  Ho»pital  Co,  46  Minn. 
272,  11  L.  R.  A.  437:  Becd  v.  Chaie,  81  Mich. 
490;  TaUi»  v.  TaUi9,  1  El.  &  Bl.  391,  18  Eng. 
L«.  &  Eq.  151:  Oreaon  St^am  Nav,  Co.  y.  Win- 
war,  87  U.  S.  20  Wall.  64. 22  L.  ed.  815;  10  Am. 
&  Eng.  Enc.  Law,  p.  947,  note;  8  Am.  &  Eng. 
Bdc.  Law.  p.  885,  note;  QibbB  y.  Qmtolidated 
Oa$  Co.  180  U.  S  896,  82  L.  ed.  979.     Where 
the  nature  of  the  business  was  such  that  com- 
plete protection  could  not  be  otherwise  af- 
forded, the  restraint  upon  the  right  to  com- 
pete has  been   held  good  in  one   or   more 
ioittances  where  it  extended  throughout  the 
^world,  and  in  other  cases  where  it  applied  to  a 
state,  or  to  a   boundary  inclodinff  several 
states.     In  yordertfeii  y.  Maxim  Ifordenfdt 
Chins  A  A.  Co,  tupra,  the  plaintiff  had  cove- 
nanted  with  the  respondent  company  "  not  to 
engage,  except  on  behalf  of  such  company, 
either  direcUy  or  indirectly  to  the  trade  or 
business  of  a  manufacturer  of  guns  or  ammu- 
nition, or  in  any  business  competing  or  liable 
to  compete  in  any  way  with  that  carried  on  by 
such  company."    On  appeal  to  the  House  of 
Lfords  the  case  of  Horner  y.  Graves,  7  Bing. 
748,  was  cited,  and  the  validity  of  such  con- 
tracts was  declared  to  depend  upon  the  ques- 
tloD  "whether  the  restraint  is  such  only  as  to 
afford  a  fair  protection  to  the  interests  of  the 
party  in  favor  of  whom  it  is  given,  and  not  so 
large  as  to  interfere  with  the  interests  of  the 
public."     Lord  Herschell,  L.  C.  said  further: 
"  '  Whatever  restraint  is  larger  than  the  neces- 
sary protection  of  the  party  can  be  of  no  benefit 
to  either;  it  can  only  be  oppressive,  and,  if 
oppressive,  it  is,  in  the  eye  of  the  law,  unrea- 
sonable.'    The  tendency  in  later  cases  has 
certainly  been  to  allow  a  restriction  in  point  of 
space  which  formerly  would  have  been  thou^^ht 
unreasonable,  manifestly  because  of  the  im- 
proved means  of  communication.    A  radius 
of  150  or  even  200  mUes  has  not  been  held  to 
be  too  much  in  some  cases.    For  the  same 
reason  I  think  a  restriction  applying  to  the 
entire  kingdom  may  in  some  cases  be  requisite 
and  Justifiable."    In  Seal  v.  Chase,  81  Mich., 
at  page  530,  Judge  Campbell  quotes  with  ap- 
proval the  language  of  Chief  Justice  Chapman 
In  Morse  Twist  Drill  Maeh.  Co.  v.  Morse,  108 
IVIass.  77,  4  Am.  Rep.   518,   where  he  said: 
"In  this  country  there  are  periodical  publica- 
tions that  have  a  very,  wide  circulation,  and  it 
is  obvious  that  a  purchaser  of  the  proprietor- 
ship cannot  afford  to  pay  the  full  value,  unless 
be  can  obtain  from  the  vendor  a  valid  restric- 
tion   against   competition,   which    restriction 
shall  be  as  extensive  as  his  interest  requires, 
though  it  may  cover  the  whole  of  a  state,  or 
the  whole  country.    The  same  would  be  true 
as  to  some  books.    For  example,  the  author 
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of  a  popular  school  book  could  not  'sell  iw 
proprietorship  for  its  full  value,  unless  he 
could  bind  himself  not  to  prepare  another 
book  which  should  be  used  in  competition 
with  it." 

The  rule  which  concedes  the  right  to  make 
the  area  in  which  the  vendor  is  to  be  restricted 
from  competition  as  broad  as  is  necessary  to 
afford  ample  protection  to  the  purchaser  la 
subject  to  the  qualification  that  no  agreement 
will  be  upheld  which  is  injurious  to  the  public 
interest.  Horde^felfs  Case  [1894]  A.  C,  at 
page  549.  There  are  two  familiar  classes  of 
contracts  that  will  in  no  event  be  enforced, 
because  contrary  to  public  policy,  and  these 
constitute  exceptions  to  the  general  rule 
governing  sales  of  the  ri^htof  competition: 
(1)  A  quiSi-public  corporation  cannot  disable 
itself  by  contract  from  performing  the  public 
duties  which  it  has  undertaken  to  discharge 
in  consideration  of  the  privileges  granted  to  it. 
Loaan  v.  North  Carolina  B.  Co  116  N.  C. 
940;  Qilfbs  v.  Consolidated  Oas  Co.  180  U.  8. 
410,  82  L.  ed.  984.  (2)  Any  agreement  in  con- 
travention of  the  common  or  statute- law  gen- 
erally, or  any  combination  among  those  en- 
gaged in  a  business  impressed  with  a  public 
or  quasi-public  character,  which  ia  manifestly 
prejudicial  to  the  public  interest,  is  void  at 
against  public  policy;  and,  upon  the  same 
principle,  no  agreement  tending  to  create  a 
monopoly,  or  designed  to  utterly  destroy  fair 
competition  ameogat  public  carriers,  will  be 
enforced.  State,  Atiy.  Oen.,  v.  Standard  OU 
Co.  49  Ohio  St  187,  15  L.  R.  A.  145;  Emery  y. 
Ohio  Candle  Co.  47  Ohio  Su  820.  21  Am.  St 
Rep.  819.  and  note;  UooTur  v.  Yan;dewaier^  4 
Denio,  849,  47  Am.  Dec.  258.  But  the  con- 
tract of  which  the  plaintiff  claims  the  benefltp 
as  assignee  through  John  Jenkins,  is  one 
which  ill  no  way  affects  the  public,  unless  it 
unreasonably  deprives  the  people  of  the  state 
of  the  benefit  of  the  industry  of  the  defendants, 
or  unnecessarily  precludes  them  from  suppNort- 
ing  their  family  oy  pursuing  their  occupation. 
Oregon  Steam  JVae.  Oa.  v.  Winsor,  87  U.  8.  20 
Wall.,  at  page  68,  22  L.  ed.  818.  The  stipula- 
tion was  that  the  defendant  Fairbrother 
"would  not  edit,  print,  or  conduct  a  news- 
paper or  magazine,  nor  be  in  any  wise  con- 
nected with  one.  printed  anywhere  in  the  state 
of  North  Carolina,  and  that  for  a  like  period 
Mrs.  Fairbrother  shall  not  edit,  print,  or  con- 
duct a  newspaper  or  magazine,  nor  be  in  any 
wise  connected  with  one,  anywhere  in  the 
county  of  Durham,  said  state,  without  the  con- 
sent of  said  purchaser  or  his  assignees."  This 
contract  was  assigned  to  Watts  and  Duke  by 
Jenkins,  and  the  assignees  who  own  the  prop- 
erty have  leased  to  the  plaintiff.  Cowan,  who 
is  now  publishing  the  Globe  newspaper,  and 
seelcs  to  enjoin  the  defendant  Al.  Fairbrother 
and  the  other  defendant  from  publishing 
another  newspaper  in  Durham,  as  it  is  con- 
ceded thev  purpose  to  do  if  the  court  should 
not  interfere.  Since  the  use  of  steam,  space 
has  been,  in  a  measure,  annihilated;  and  it  is 
a  fact,  of  which  the  courts  may  take  notice, 
that  a  newspaper  may  be  carried  by  mail  to 
the  most  remote  parts  of  the  state  within  from 
twenty  four  to  forty-eight  hours.  So  that,  if 
there  has  ever  been  a  time  in  the  history  of  the 
state  when  an  editor  could  not  acquire  a  repu- 
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tation  for  excellence  in  some  particular  line  of 
that  baRiness  which  would  enable  him  to  gi^e 
a  paper  with  which  he  might  be  connected 
popularity  throughout  Its  Hmitay  there  is  no 
reason  to  doubt  now  that  one  wlio  would  rid 
himself  of  a  competitor  in  that  business  is  not 
describing  an  unreasonable  boundary  when  he 
extends  the  restriction  against  competition  to 
the  state  lines.  JMo  better  proof  ox  that  fact 
could  be  adduced  than  is  set  forth  in  the  un- 
contradicted affidavits  of  the  defendants  them- 
selves,—that  they  injured  their  successor, 
John  Jenkins,  in  the  conduct  of  the  Durham 
Globe,  after  the  contract  was  entered  into,  by 
publishing  a  paper  in  Lynchburg,  Ya.  If  the 
right  to  compete  for  popularity  as  an  editor 
may  become  valuable,  and  pass  by  a  contract 
of  sale,  like  the  goodwill  of  a  newspaper,  it 
follows  necessarily,  as  a  logical  sequence,  that 
the  purchaser  may  sell  and  transfer  to  a  third 
psrty  the  right  to  occupy  a  field  vacated  by  a 
dangerous  rival,  and  the  transaction  would  be 
held  valid  for  the  same  reason  that  renders 
the  originai  sale  enforceable.  8  Am.  &  £ng. 
Enc.  Law,  p.  885,  and  note,  with  authorities 
collected;  Beal  v.  Chois,  tupra;  Perkini  v. 
Olay,  64  N.  H.  518;  Hedge  y.  Z^ioe,  47  Iowa, 
187;  Gampers  v.  Roeheiter,  56  Pa.  194.  It  is 
settled  law  that  such  contracts  in  restraint  of 
trade  as  are  valid  may  be  enforced  in  equity, 
like  other  contracts,  and  that  breaches  of  them 
will  be  restrained  by  ioiu notion,  on  the  ground 
that  no  other  remedy  is  adequate.  8  Am.  & 
Eng.  Enc.  Law,  p.  885,  and  note;  Thampmm 
Y.  Andrvs,  78  Mich.  657.  A  covenant  on  the 
part  of  a  publisher  not  to  publish  a  paper  is 
considered  in  the  same  light  as  a  contract  to 
sell  a  particular  business,  or  the  right  to  prac- 
tice a  profession  in  a  given  area,  and  courts  of 
equity  will  interpose  in  order  to  prevent  a 
violation  of  the  one  as  well  vt  of  the  other. 
10  Am.  ft  Eng.  Enc.  Law,  p.  947,  note. 

The  plain  tin's  lessors  swear  that  they  bad 
never  abandoned  at  any  time  the  purpose  to 
continue  the  publication  of  the  newspaper, 
and  that  during  the  suspension  thev  kept  up 
continual  negotiations  with  that  end  in  view. 
They  say,  further,  that  the  suspension  was 
prolonged  by  giving  an  option  to  one  with 
whom  they  had  gem  reason  to  expect  thev 
might  conclude  a  contract  to  again  issue  ft 
regularly.  A  review  of  all  the  cases  where  it 
has  been  held  that  parties  have  abandoned 
rights  will  furnish  no  analogy  to  support  the 
contention  that  the  benefit  ot  a  contract  like 
that  which  is  the  sublect  of  the  action  must 
be  deemed  in  law  aoandoned  for  failure  to 
find  a  suitable  editor  for  so  short  a  time, 
especially  where  it  appeared  that  reasonably 
diligent  efforts  were  being  made  to  have  the 
business  continued.     Tfia    ooncealment  l^ 
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Jenkins  of  the  fact  that  he  was  fmyhg  for 
another  was  not  Mr  ee  a  fraudulent  act.  and 
there  is  no  allegation  on  the  part  of  defcsodioti 
that  he  practiced  any  fraud  upon  Ukil 
Fraud  cannot  be  inferred  from  the  fact  of 
buying  property  through  an  agent  who  ii  is- 
structed  to  take  title  in  his  own  name.  If  tbt 
defendants  had  set  up  a  state  of  fscu  vUck 
in  law  amounted  to  fraud,  and  had  saked  the 
court  to  rescind  the  contract  upon  the  prindpli 
that  he  who  asks  equity  must  do  equity,  tliej 
would  have  been  required  to  offer  to  leton 
the  money  received.  In  order  to  avail  Uwib- 
selves  of  that  remedy,  they  should  law 
brought  suit  to  set  aside  the  agreement  npoa 
the  discovery  of  the  fraud,  if  there  was  fnud, 
and  should  have  offered  to  place  the  por- 
chasers  in  statu  quo.  California  8Uam  m 
Co.  V.  Wright,  8  Gal.  585,  593. 

It  is  contended  for  defendants  that  the  coo- 
tract  is  illegal  and  void  because  it  is  in  oodui- 
vention  of  the  provision  of  the  Constitatioe 
(art.  1,  g  SN))  which  guarantees  the  freedom  of 
the  press.  When  the  framers  of  our  Cooatitii- 
tion  declared  that  the  freedom  of  thepresvu 
one  of  the  bulwarks  of  liberty,  and  tberefoit 
ought  never  to  be  restrained,  but  thst  every 
individual  should  be  held  responsible  for  tte 
abuse  of  the  same,  they  entertained  no  ponK* 
to  restrict  the  power  of  any  person  to  ditime 
of  anything  of  yalue,  which,  as  thecrestoreof 
his  own  mental  or  physical  exertions,  had  to* 
come  his  property.  This  right  is  as  mocfa  i 
fundamental  one  as  is  that  to  use  the  pras 
without  violation  of  reasonable  laws  inteiided 
to  protect  others  from  libel  and  slander,  b 
its  broadest  sense,  "  freedom  of  the  press"  in- 
cludes, not  only  exemption  from  oensonhip, 
but  security  against  laws  enacted  by  the  legd- 
lative  department  of  the  govemmeot,  or 
measures  resorted  to  by  either  of  the  otkff 
brancbea  for  the  purpose  of  stiflinc  ]urt 
criiicism  or  musszling  public  opinion.  Black. 
Ck>nst  Law,  pp.  472,  478;  Cooiey,  Goestlia. 
p.  517,  518;  Ordronaux,  ConatitutioDtl  Lex» 
tion,  pp.  386  els^g.;  8  Story,  Ck>n8t.  p.  ISi 
An  indefinite  number  of  authoridcs  oigM 
be  added  to  show  the  universal  interpretaiioB 
placed  upon  the  provision  in  the  Gooatitatioi 
of  the  United  States  that  the  freedom  of  tbe 
press  shall  not  be  abridged,  and  upon  similar 
clauses  in  state  constitutions.  It  baa  seitf 
been  held  anywhere  that  these  provisooi 
could  be  made  engines  of  oppression,  by  coa- 
st ruing  them  as  restrictions  upon  the  rigbt  to 
sell  anything  of  value  that  is  the  crestuie  « 
one's  oral  IK  provided  society  would  not  be 
made  to  suffer  by  the  transaction. 

Upon  a  review  of  all  of  the  asdgnmniti,  v| 
discover  no  error  in  the  mlinga  below,  !■ 
the  judgment  is  thertfore  qfimsd^ 
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Hiram  C.  DAUOHERTY,  4^., 
.  Adam  HERZOG. 

tl45  Ind.  256.) 

fX^gUgBnem  of  »  eo&traetor  in  reeon- 
■tmctinf  »  baildlnn^  will  not  render  him 
Itable  to  a  tbird  person  whototujured  Inconae- 
quence  thereof  after  tbe  work  baa  been  com- 
pleted and  accepted  by  tbe  owner  of  the  buUd- 
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APPEAL  bv  plaintiff  from  a  judgment  of 
tbe  Superior  Couri  for  Tippecanoe  County 
in  favor  of  defendant  in  an  action  brought  to 
recoTer  damages  for  the  death  of  plaintiff's 
daughter  by  reason  of  the  fall  of  defendant's 
buildintr.    Afflmud. 

The  facts  are  stated  in  tbe  opinion. 
Mewra,  C.  E.  Lake*  William  B.  Wood, 


and  Georm  P.  Hajurood  for  appellant. 
Mr,  R.  P.  DaTidson  for  appellee. 

Monks,  Ch.  J.,  delivered  the  opinion  of 
tbe  court: 

While  passing  along  a  sidewalk  on  Main 
street,  in  the  city  of  Lafayette,  appellant's 
dao^bter  was  Isilled  by  the  falling  of  the  front 
-wallof  a  building  which  stood  upon  the  street 
liDe.  adjacent  to  the  sidewalk.  This  action 
wan  brought  by  appellant  against  appellee  to 
recover  damages  for  loss  of  services  occasioned 
bjr  her  death.  Appellee's  demurrer  was  sus- 
tained to  each  paragraph  of  complaint,  and, 
appellant  refusing  to  plead  further,  Judgment 
was  rendered  for  appellee.  The  facts  alleged, 
essential  to  tbe  decision  of  tbe  question  pre- 
sented, are  as  follows:  One  O'Ferrall  for  many 
▼ears  had  been  the  owner  of  the  three-story 
brick  building,  on  the  north  line  of  Main 
street,  which  caused  the  accident,  consisting  of 
two  ground  floor  business  rooms,  one  of  which 
was  occupied  by  one  Lohman  as  a  drug  store. 
The  other  room  becoming  vacant,  Lohman  de- 
sired it  also,  and  wished  the  two  rooms  thrown 
into  one.  by  the  removal  of  the  partition  brick 
wall.  To  this  O'Ferrall  consented,  and  there- 
upon O'Ferrall  or  Lohman,  or  both,* employed 
the  defendant,  Herzog,  this  appellee,  who  was 
a  builder  and  contractor,  by  an  indepen- 
dent contract,  to  remove  the  wall  and  remodel 
tbe  building  to  Lehman's  wishes.  This  work 
he  completed,  and  turned  the  building  over  to 
'Lohman,  who  reoocupied  it  as  a  drug  store 
irom  1890  until  1892,  when  the  disaster  oc- 
curred which  took  the  life  of  the  appellant's 
daughter.  It  is  alleged  that  the  appellee  did 
bis  work  unskilfully  and  defectively,  put  in 
Iron  posts  not  sufficiently  secured  upon  the  un- 
der wall,  and  did  not  sufficiently  fasten  and 
tie  together  the  iron  or  steel  beams  resting  on 
the  tops  of  these  posts,  and  in  some  other  re- 
epects  negligently  did  his  work,  and  that, 
because  of  this  negligent  and  imperfect  recon- 

'  NoTB.~For  llabflity  of  contraotor  to  third  per- 
eoos  for  defects  In  his  work  after  Its  completion 
and  aoceptanoe,  see  nOU  to  Fbrst  Presby.  Gooir.  v. 
Smith  (Pa.)  26  L.  B.  A.  GOL 
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struction  of  the  building,  it  fell.  The  only 
error  assigned  calls  in  question  Uie  action  of 
the  trial  court  in  sustaining  the  demurrer  to 
the  complaint. 

Tbe  rule  is  that  an  action  for  negligence  will 
not  lie  unless  tbe  defendant  was  under  some 
duty  to  the  injured  party^  at  tbe  time  and 
place  where  the  injury  occurred,  which  be  baa 
omitted  to  perform.    EvannUle  d  T.  E.  IL 
Co,  V.  QriHin.  100  Ind.  221,  222,  60  Am.  Rep. 
788:  Indianapolii  v.  Emmelman,  108  Ind.  680, 
682,  and  cases  cited;  FarU  v.  Hoberg,  184  Ind. 
269,  274:  LouuvtOe,  If.  A.  it  C.  R.    Co.  v. 
Treadwaff,    142    Ind.,    on    pages    485    and 
486.'    See  extended   note  in   First  Presby. 
Cong.    V.    Smith,   26   L.     R.    A.     504.      If 
appellee  failed  to  repair  the  building  in  con- 
formity with  his 'contract,  he  was  liable  to  re- 
spond in  damages  therefor  to  the  other  con- 
tracting party.    But  is  he  also  liable  to  appel- 
lant for  the  injury  to  his  daughter,  sustained  on 
account  of  the  defective  construction  alleged, 
when  neither  appellant  nor  bis  daughter  were 
parties  to  the  contract?    Appellee   was  not 
liable  under  tbe  contract,  for  tbe  reason  that 
such  liability  could  only  exist  between  the  con- 
tracting parties.    If  liable  at  all,  it  can  only  be 
for  the  violation  of  some  duty.    FarU  v.  Ho- 
berg,  supra;   Evannilte  A  T.  SL  R,  Co.  v. 
Oriffln,  supra;  Shearm.  &  Redf.   Neg.  g  8. 
The  only  person  to  whom  appellee  owed  any 
particular  duty  was  the  one  with  whom  he 
contracted.  State,  Trawlert^  Ins,  Co.,  v.  Harris, 
89  Ind.  868,  866,  866,  46  Am.  Rep.  169.    Ap- 
pellee was  not  in  possession  of  the  building. 
The  repairs  bad  been  completed  and  accepted 
long  before  appellant's  daughter  was  injured. 
The  rule  in  this  class  of  cases  is  thus  stated  in 
Wharton  on  Negligence,  2d  ed.  $  489:    "There 
must  be  causal  connection  between  the  neg- 
ligence and  the  hurt;  and  such  causal  con- 
nection is  interrupted  by  the  interposition,  be- 
tween the  negligence  and  the  hurt,  of  any  in- 
dependent human  asency.    Thus,  a  contractor 
is  employed  by  a  city  to  build  a  bridee  in  a 
workmanlike  manner:  and  after  be  has  finished 
his  work,  and  it  has  been  accepted  by  the  city, 
a  traveler  is  hurt  when  passing  over  it  by  a 
defect  caused  by  the  contractor's  negligence. 
Now  the  contractor  may  be  liable  on  his  con- 
tract to  the  city  for  bis  negligence,  but  he  is  not 
liable  to  the  traveler  in  an  action  on  the  case 
for  damages.    The  reason  sometimes  given  to 
sustain  such  a  conclusion  is,that  otherwise  there 
would  be  no  end   to  suits.      But  a  better 
ffround  is,  that  there  is  no  causal  connection 
between  the  traveler's  hurt  and  the  contractor's 
neglieence.    Tbe   traveler  reposed    no   con- 
fidence on  the  contractor,  nor  did  the  con- 
tractor accept  any  confidence  from  the  trav- 
eler.    The  traveler,  no  doubt,  reposed  con- 
fidence on  the  city   that   it  would   have  ita 
bridges  and  highways  in  good  order;  but  be- 
tween tbe  contractor  and  the  traveler  inter- 
vened the  city,   an  independent  responsible 
sgent,    breaking  the  causal  connection.    In 
Winterbottom  v.  Wright,  10  Mees.  A  W.  109, 
the  plaintiff  proved  that  a  mail  cosch  bad  been 
defectively  constructed;  that  it  was  constructed 
under  a  contract  with  the  postmaster  general; 
and  that,  because  of  its  defective  construction, 
plsintiff  sustained  an  injury.    And  tbe  court 
denied  a  recovery  upon  the  ground  that  the 
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coach  maker  owed  plaintiff  no  daty.  Lord 
Abinger,  in  the  course  of  his  opinion,  said: 
''Unless  we  confine  the  operation  of  such  con- 
tracts as  this  to  the  parties  who  entered  into 
them,  the  most  absurd  and  outrageous  conse- 
quences, to  which  I  can  see  no  Umit,  would 
ensue."  To  the  same  effect  was  the  statement 
of  Justice  Clifford  in  National  8av.  Bankv, 
Ward,  100  U.  S.  195,  25  L.  ed.  621,  that  «*there 
would  be  no  bounds  to  actions  and  liti- 
gious intricacies  if  the  ill  effects  of  the  negli- 
gence of  men  may  be  followed  down  the  chain 
of  results  to  the  unnl  effect."  In  Lotee  ▼.  Clute, 
61  N.  Y.  494,  10  Am.  Rep.  638,  it  was  held 
that  the  manufacturer  and  builder  of  a  steam 
boiler  is  only  liable  to  the  purchaser  for  de- 
fectiTe  materials,  or  for  any  want  of  care  or 
skill  in  its  construction,  and  if  after  delivery 
to  and  acceptance  by  the  purchaser,  and  while 
in  use  by  him,  an  explosion  occurs,  in  conse- 
quence of  such  defective  construction,  to  the 
injury  of  a  third  person,  the  latter  has  no  cause 
of  action,  on  account  of  such  injury,  against 
the  manufacturer.  In  Daley,  Orant,  84  N.  J. 
L.  142,  it  was  held  that  an  action  would  not 
lie  in  favor  of  a  customer  against  a  wrongdoer 
who  stopped  the  machinery  of  a  manufactory, 
and  prevented  the  proprietor  from  performing 
a  contract,  and  thereby  caused  loss  to  the  plain- 
tiff, to  whom  the  manufacturer  had  agreed  to 
furnish  goods.  The  court  said:  *'But  the  law 
does  not  attempt  to  give  full  reparation  to  all 
parties  injured  bv  a  wrong  committed.  If  this 
were  so,  all  parties  holding  contracts,  if  such 
exist,  under  the  plaintiffs  who  have  been  in- 
juriously affected  by  the  conduct  of  the  de- 
fendants, would  be  entitled  to  a  suit.  It  is 
only  the  proximate  injury  that  the  law  en- 
deavors to  compensate;  the  more  remote  comes 
under  the  head  of  damnum  absque  injuria.*' 
The  cases  of  WinterbotUnn  ▼.  Wright,  Dale  ▼. 
Orant,  and  Losee  ▼.  Clure,  eiwra, — were  cited 
with  approval  by  this  court  in  Hbasier  Stone 
Co,  V.  Louiwille,  K  A,  dk  0.  R.  Co.  181  Ind. 
676,  and  State,  Traxder^  Ins.  Co.,  v.  Harris, 
89  Ind.  868,  46  Am.  Rep.  169.  It  was  held 
in  CurHn  v.  Somerset,  140  Pa.  70,  12  L.  R. 
A.  822,  that  a  contractor  for  the  erection  of 
an  hotel  building,  who  uses  improper  material 
in  its  construction,  and  in  other  respects  departs 
from  the  specifications  embodied  in  hisconiract, 
so  that  when  the  buildiag  is  completed  it  is 
structurally  weak  and  unsafe,  by  which  an  ac- 
cident occurs  after  it  is  accepted  and  posses- 
sion taken,  is  liable  to  the  owner  therefor,  but 
not  to  a  guest  of  the  hotel  for  an  injury  caused 
to  him  by  such  defective  construction.  The 
court  said :  "In  Ihomas  v.  Winchester,  6  N.  Y. 
897,  67  Am.  Dec.  455,  the  court  held  a  dealer 
in  drues  and  medicines,  who  carelessly  labels 
a  deadly  poison  as  a  harmless  medicine  and 
sends  it  so  labeled  into  market,  to  be  liable  to 
all  persons  who,  without  fault  on  their  parts, 
are  injured  by  using  it.  We  think  this  case 
was  correctly  decided,  but  it  has  no  applica- 
tion. The  drugeist  owed  a  duty  to  every  per- 
son to  whom  he  sold  a  deadly  poison,  to  have 
it  properly  labeled  to  avoid  accidents.  Just 
here  the  analogy  between  this  case  and  the  one 
in  h»nd  ceases.  The  defendant  owe<i  no  duty 
to  the  public,  as  before  stated:  his  duty  was  to 
his  employer.  .  .  .  If  the  contractor  who 
erects  a  house,  who  builds  a  bridge,  or  per- 
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forms  any  other  work;  a  manofactarer  who 
constructs  a  boiler,  piece  of  macbiDeiy,  or  a 
steamship,  owes  a  duty  to  the  whole  worid. 
that  his  work  or  his  machine  or  bis  steam- 
ship shall  contain  no  hidden  defect,  it  is 
difficult  to  measure  the  extent  of  his  re- 
sponsibility, and  no  prudent  man  wouki  eo- 
gage  in  such  occupations  upon  such  oonditiona. 
It  is  safer  and  wiser  to  confine  such  Uabiliiks 
to  the  parties  immediately  concerned.'*  Is 
Necker  ▼.  Harvey,  49  Mich.  617,  the  defeodaat 
manufactured,  and  put  up  in  the  factory  of  a 
soap  company,  an  elevator,  under  a  contract 
that  it  would  lift  at  least  2,000  pounds.  The 
elevator  fell,  by  reason  of  a  defective  shaft,  ia 
three  days  after  it  had  been  put  io  place,  and 
injured  a  workman  in  the  emplov  of  the  soap 
company.  The  court,  by  Goofey,  J.«  said: 
"The  statement  of  facts  so  far  makes  out  no 
cause  of  action  in  favor  of  this  plaintiff.  It 
discloses  a  duty  on  the  part  of  the  defendant  to 
construct  an  elevator  which  would  lift  2,000 
pounds;  but  the  duty  was  to  the  soap  com- 
pany, and  not  to  anybody  else.  Nothing  is 
better  settled  than  that  an  action  will  not  lie  la 
favor  of  any  third  party  upon  a  breach  of  this 
duty."  There  is  a  class  of  cases,  however. 
where  the  law  imposes  a  duty  to  third  persons, 
independent  of  the  contract,  as  in  sales  of  dan- 
gerous goods,  poisonous  drugs,  or  explosive 
oils.  Thomas  v.  Winchester,  supra;  WalUm  v. 
Booth,  84  La.  Ann.  9l8;  Callahan  v.  1Farn«.4D 
Mo.  181;  Norton  v.  8eu>aU,  106  Mass  148, 
8  Am.  Rep.  298;  Wellington  v.  Downer  Kero- 
sene Oil  Co.  104  Mass.  64;  2  Jaggard,  Torti, 
§  261.  In  this  class  of  cases  the  vendor  owes 
a  duty  to  the  public,  for  the  reason  that  the 
articles  sold  were  necessarily  and  iDherently 
dangerous  to  human  life,  and  did  not  in  any 
manner  disclose  their  dangerous  character. 
The  cases  cited  by  appellant  fall  within  this 
class,  and  are  therefore  not  in  point.  It  ii 
clear,  we  think,  from  the  authoritiea,  that  a 
contractor,  in  a  case  like  the  one  in  hand.  Is  not 
liable,  for  mere  negligence,  to  a  third  party  to 
whom  he  owed  no  duty.  The  conclusion  we 
have  reached  is  also  fully  sustained  by  Heteer 
Y,  Kingsland  A  D,  Mfg.  Co,  110  Mo.  605, 15  L. 
R.  A.  821,  and  cases  cited  in  note  424,  p.  908» 
2  Jaggard,  Torts. 
Judgment  affirmed. 


Albert  SMITH  et  al.,  AppU^ 
Robert  C.  PEDIQO  et  aL 
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1.  The  majority  of  »  efaurefa  vrhlcsli  has 
alMUidoiied  the  rellgioiis  flaith  on  wfaidi 
tbeohuroh  was  founded  oaoDOt  hold  the  charca 
property  against  the  minority,  which  adheres  to 
the  origlpal  dootrlnes.      

NoTB.— For  divisloD  of  ctauroh,  see  also  Kreckcr 
y.  8hlrey  (Pa.)  29  L.  R.  A.  476:  Bear  r.  Heastoy 
(Mioh.)  24  L.  K.  A.  615:  Philomath  College  r.  Wjmtt 
(Or.)  26  L.  R.  A  68;  8cblichter  v.  Kefter  (Fa.)  tSt  L. 
R.  A.  161,  and  ML  Zlon  Baptist  Church  ▼.  Whlt- 
more  (Towa)  18  L.  R.  A.  IflS. 

As  to  power  of  local  cburoh  to  withdraw  from 
ffeneral  body,  see  note  to  Fuohs  t.  Meisel  (MictaJ  S 
L.R.A.92. 
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^«  Tbe  ezeommiiiiieartioii  bj  »  madorit^ 
Ihetlon  of  ftehnreb  of  the  miaorlty  mem- 
ben  who  still  adhere  to  the  original  fftith  and 
olfllm  to  be  tbe  ohuroh,  oaonot  affeot  the  riffhta 
of  tbe  minority  to  tbe  cburch  property. 

•&  The  minority  membeni  of  a  cbnrcb,  act- 
ing in  harmony  with  Ita  eocleBlastical  laws  and 
•dberinflr  to  the  fttith,  constitute  tbe  cburoh  as 
against  a  majority  whioh  has  departed  from  the 
faith. 

•4.  Tlio  ''means'*  doetrlnet  to  the  effect  that 
oonyersions  and  salvation  may  be  aided  by  the 
use  of  human  means,  is  a  departuie  from  the 
faith  of  a  "^reffular  Baptist  church,**  which  is 
ttronirly  GalyinisUc 

^  Historieftl  ftMte  showluff  an  irreconcilable 
oonHict  between  Gslvinistic  and  Armlnian  doc- 
trines are  within  Judicial  notice. 

^m    An  nnewer  to  n  eomplnint  by  true* 

4eee  of  a  church  denying  that  they  are  trustees 
and  averring  that  defendants  instead  are  trustees, 
wherefore  judinnent  is  demanded  (or  costs  and 
all  proper  relief,  does  not  raise  an  issue  as  to  tbe 
legal  election  of  tbe  trustees. 

(Howards  X,  dinentt.) 

(Junel7,lBgfll) 

APPEAL  b^  plaintiffB  from  a  Judgment  of 
the  Circuit  Court  for  Boone  County  in  fa- 
'▼or  of  .defendants  in  an  action  brought  to  re- 
<K>ver  possession  of  certain  real  estate.    On  p^ 
<tit!on  for  rehearing.     Rehearing  denied. 
For  former  opinion  see  19  L.  R  A.  438. 

HeCnbe»  J.,  delivered  the  opinion  of  the 
<K)urt: 

Appellees  have  presented  what  they  call  a 
'''petition  for  a  rehearing."  It  is,  however, 
oot  a  petition,  measured  t)y  rule  of  this  court 
No.  87.  It  is  but  an  elaborate  printed  brief  or 
argument  of  sixty- two  closely-printed  pages. 
The  rule  requires  a  petition  ''setting  forth  the 
<»use  for  which  the  Judgment  is  supposed  *to 
4>e  erroneous."  The  same  rule  also  requires  a 
t>rief  in  support  of  the  petition.  We  would  be 
Justified  in  disregarding  the  so-called  "peti- 
tion/' but  the  importance  of  the  questions  in- 
'▼olved  induces  us  to  carefully  reconsider  the 
•questions  discussed  in  such  brief.  The  entire 
-argument  therein  is  confined  to  four  proposi- 
-tions:  (1)  Thst  the  opinion  is  based  on  an  in- 
•correct  statement  of  the  facts  established  by 
^he  evidence,  to  the  effect  that  the  sppellees 
^nd  those  represented  by  them  had  depairted 
€rom  the  original  faith  upon  which  tbe  church 
"was  founded;  (2)  that  it  was  wholly  immate- 
rial if  tbev  had  so  departed  so  long  as  they 
<x)nstltutecf  a  majority  of  the  membership  of 
"tbe  cburch;  (8)  that  appellants  could  not  re- 
-cover, because  all  their  interest  in  the  church 
property,  and  the  interest  of  those  they  repre 
•eent,  had  ceased,  by  reason  of  their  expuldon 
-from  the  church  before  the  suit  was  brought; 
4ind  (4)  that  they  could  not  recover,  even  if  all 
•other  questions  of  law  and  fact  were  decided 
-in  their  favor,  for  the  reason  that  appellants 
-were  not  legally  elected  trustees,  there  being 
mo  vacancy  in  the  offices  of  trustees  of  said 
*church,  and  those  electing  them  not  being 
members  of  the  cburch,  by  reason  of  such 
•expulsion,  and  not  being  a  majority  of  the 
-church. 

Tbe  leading  case  cited  in  support  of  tbe 
f>roposition  that  the  majority  of  a  church  di- 
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vided  into  two  conflicting  bodies  may  bold  the 
church  property,  though  such  majority  have 
abandoned  tbe  religious  faith  on  which  it  is 
founded,  is  WaUon  v.  Jone$,tiO  U.  S.  18  Wall. 
679,  20  L.  ed.  666.    That  was  a  case  where 
tbe   Third    or  Walnut    Btreet   Presbyterian 
Cburch,of  Louisville,Ey.,  became  divided  into 
two  conflicting  bodies,  each  claiming  to  be  tbe 
church,  and  each  claiming  the  right  to  the 
control  and  possession  of  the  church  edifice 
and  property.    The  case  has  no  application 
here,  because  tbe  division  there  did  not  arise 
out  of  any  difference  in  religious  faith  or  be- 
lief, nor  was  there  any  claim  that  either  side 
had  changed  their  religious  belief  from  that 
on  which  the  cburch  was  founded.    But  tbe 
division  was  solely  on  account  of  diflfereocesin 
political  belief.    One  side  adhered  to  the  cause 
of  the  Union  during  the  war  of  the  rebellion, 
and  the  other  side  adhered  to  the  cause  of  the 
rebellion.      Appellees'  counsel  quote  most  of 
the  following  passage  in  the  opinion  in  that 
case  in  support  of  their  contentfon:  "The  sec- 
ond class  of  cases  which  we  have  described  has 
reference  to  the  case  of  a  church  of  a  strictly 
congregational  or  independent  organization, 
governed  solely  within  itself,  either  by  a  major- 
ity of  its  members,  or  by  such  local  organiza- 
tions as  it  may  have  instituted  for  the  purpose 
of  ecclesiastical  government  and  to  property 
held  by  such  a  church,  either  by  way  of  pur- 
chase or  donation,  with  no  other  specific  trust 
attached  to  it,  in  the  bands  of  the  church,  than 
it  is  for  the  use  of  that  congregation  as  a  reli- 
gious society.    In  such  a  case,  where  there  is  a 
schism  which  leads  to  a  separation  into  distinct 
and  conflicting  bodies,  the  rights  of  such  bod- 
ies must  be  determined  by  the  ordinary  prin- 
ciples which  govern  voluntarv  associations. 
If  the  principle  of  government  in  such  cases  is 
that  the  majority  rules,  then  the  numerical 
majority  of  members  must  control  the  right  to 
use  the  property.    If  there  be  within  the  con- 
gregation officers  in  whom  are   vested   the 
powers  of  church  control,  than  those  who  ad- 
here to  the  acknowledged  or^nism  by  which 
the  body  is  governed  are  entitled  to  tbe  use  of 
the  property.    The  minority,  in  choosing  to 
separate  themselves  into  a  distinct  body,  and 
refusing  to  recognize  the  authority  of  tbe  gov- 
erning body,  can  claim  no  rights  in  the  prop- 
erty from  the  fact  that  they  had  once  been 
members  of  tbe  church  or  congregation.    This 
rule  admits  of  no  inquiry  into  the  existing  re- 
ligious opinions  of  those  who  comprise  the 
legal  or  regular  organization;  for,  if  such  was 
pe^  mitted,  a  very  small  minority  without  any 
officers  of  the  church  among  them,  might  be 
found  to  be  the  only  faithful  supporters  of  the 
religious  dogmas  of  the  founders  of  the  church. 
There  being  no  such  trust  imposed  upon  the 
property  when  purchased  or  given,  tbe  court 
will  not  imply  one  for  the  purpose  of  expel- 
ling from  its  use  those  who,  by  regular  succes- 
sion and  order  constitute  the  church,  because 
they  have  changed  in  some  resi)ect  their  views 
of  religious  truth."    There  was  not  only  no 
case  before  tbe  court  of  a  church  divided  into 
two  factions  on  account  of  one  of  them  hav- 
ing akmndoned  the  original  faith  on  which  it 
was  founded,  but  the  court  was  not  speaking 
of  such  a  case,  nor  a  violation  of  a  trust  aris- 
ing out  of  such  a  case  by  the  use  of  the  house 
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of  worship  bj  the  departfog  majority.  The 
exist  iDg  reJigioasoplDioDS,  the  right  oMnqalry 
ioto  which  is  deDied  io  the  opioion,  have  no 
refereoce  to  the  original  faith  on  which  the 
chuich  was  founded,  but  have  reference  rather 
to  the  conflicting  views  of  the  two  opposing 
bodies  as  to  the  Christian  duty  to  adhere  to 
the  hiwful  government  of  the  country  in  time 
of  war  of  rehellion.  There  was  no  pretense 
that  the  original  faith  on  which  the  church 
was  founded,  in  that  case,  made  any  declara- 
tion on  that  subject.  There  are  many  differ- 
ences of  opinion  as  to  religious  duty  and  prac- 
tice among  the  members  of  the  same  denomioa- 
tiou,  and  even  of  the  same  church,  upon  which 
the  confesHion  of  articles  of  faith  are  silent;  for 
instance,  the  propriety  of  attending  balls  or 
dances,  playing  cards,  washing  each  other's 
feet,  maintaining  musical  Instruments  in  pub- 
lic worship,  and  the  like,  which  differences  or- 
dinarily furnish  no  ground  for  a  charge  of  a 
desertion  of  faith.  It  was  such  differences 
that  led  to  the  separation  of  the  Third  or  Wal- 
nut Street  Church,  in  Louisville,  and  it  was 
that  class  of  differences  the  court  bad  in  mind 
in  the  use  of  the  language  above  quoted. 
That  it  was  not  intended  to  apply  the  language 
to  all  cases  is  rendered  clear  l>y  another  pas- 
■age  in  the  opinion,  which  counsel  did  not 
quote,  and  make  no  mention  of.  It  reads  thus: 
"In  such  case  if  the  trust  is  confined  to  a  reli- 
gious congregation  of  the  independent  or  con- 
gregational &rm  of  church  government,  it  is 
not  in  the  power  of  the  majority  of  that  con- 
gregation, however  preponderant,  by  reason 
of  a  change  of  views  on  religious  subjects,  to 
carry  the  property  so  confided  to  them  to  the 
support  of  a  new  and  conflicting  doctrine. 
A  pious  man,  building  and  dedicating  a  house 
of  worship  to  the  sole  and  exclusive  use  of 
those  who  believe  in  the  doctrine  of  the  Holy 
Trinity,  and  placing  it  under  the  control  of  a 
congregation  which  at  the  time  holds  the  ssme 
belief,  has  a  right  to  expect  that  the  law  will 
prevent  that  property  from  being  used  as  a 
means  of  support  and  dissemination  of  the 
Unitarian  doctrine,  and  a  place  of  Unitarian 
worbhip.  Nor  is  the  principle  varied  when 
the  organization  to  which  the  trust  is  confided 
is  of  the  second  or  associated  form  of  church 
government.  The  protection  which  the  law 
throws  around  the  trust  is  the  same.  And 
though  the  task  mav  be  a  delicate  one,  and  a 
ditKcult  one.  it  will  be  the  duty  of  the  court, 
in  such  cases,  when  the  doctrine  to  be  taught, 
or  the  form  of  worship  to  be  used,  is  definitely 
and  clearly  laid  down,  to  inquire  whether  the 
party  accused  of  violating  the  trust  is  holding 
or  teaching  a  different  doctrine,  or  using  a 
form  of  worship  which  is  so  far  variant  as  to 
defeat  the  declared  objects  of  the  trust." 
Therefore  that  case  not  only  does  not  lend  anv 
sanction  to  the  appellees'  contention,  but  Is 
against  it. 

The  next  case  cited  by  appellees'  counsel  in 
support  of  the  proposition  in  question  is  Key- 
9er  v.  Stansifer,  6  Ohio  Bt  368.  That  also  was 
a  suit  for  possession  of  a  church-house  prop- 
erty by  Keyser  and  others,  a  small  faction 
of  a  Baptist  church  who  had  separated  them- 
selves from  the  church  about  a  matter  that 
had  nothing  whatever  to  do  with  the  original 
faith  upon  which  the  church  was  founded. 
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And  it  was  held,  in  accordance  with  the  role- 
laid  down  in  the  last  mentioned  case,  that,  m 
such  a  division  of  a  church,  the  propertT,  aa 
in  ordinary  voluntary  associations,  ia  held  at 
the  will  01  the  majority.    The  division  in  tbe- 
Obio  case  was  caused  by  the  church's  exdod- 
ing  Keyser  on  charees  preferred  against  bim 
in  the  course  of  discipline  foi'  misooDduot 
He  afterwards  got  another  member,  named 
Cox,  and  some  married  women,  to  join  him  lo 
sue  for  the  church  edifice,    "rbe  noand  o» 
which  he  and  his  associates  claimed  that  tliey 
were  the  real  church  was  that  some  time  after 
Keyser  had  been  excluded  the  church  adopted 
new  articles  of  faith,  or  a  creed,  and  abollahed 
the  old.    But  tbere  was  no  pretense  that  the 
church  bad  abandoned  the  otiginal  doctrine  or 
faith  upon  which  it  was  founded.    The  divi- 
sion arose  entirely  out  of  the  exclusion  oT 
Keyser  from  the  church  in  the  course  of  dis- 
cipline, and  had  no  reference  to  any  cdiange^ 
or  departure  by  the  majority  from  the  original 
faith  on  which  the  church  had  been  foaoded. 
The  next  case  cited  in  support  of  the  ri^ht 
of  the  majority  to  rule  in  matters  of  this  kind 
is  Shannon  v.  Frosi,  9  B.  Hon.  258.     Counsel 
complainingly  remark   that    "this  case  waa 
cited    by    appellees  in  their   original    brief, 
.    .    .    but  no  mention  is  made  of  it  in  the 
opinion  rendered  herein.    It  did  not  receive 
the  cold  respect  of  a  passing  glance."    Coun- 
sel must  speak  from  actual   knowledge.  i» 
making  this  charge.    One  of  them  happens  to- 
know  that  all  his  statements  are  true,  except 
that  that  case  was  in  the  original  brief,  be- 
cause he  knows  that  that  case  was  not  cited 
in  the  original  brief,  but  was^  cited  on  a  sepa- 
rate piece  of  paper,  filed  nearly  a  month  after 
the  original  brief  was  filed,    tliat  paper  con- 
tained nothing  else  but  a  citation  of  that  case* 
and  was  filed  on  the  same  day  the  opinion  waa 
handed  down,  and  after  the  case  bad  been  de- 
cided.   Then  the  writer  of  the  oi>inion  pasted 
that  paper  fast  to  appellees'  original  brief. 
He  knows  it  was  too  late  then  to  give  the  case- 
even  the  cold  respect  of  a  pa^ng  glance, 
after  the  cause  in  which  it  was  dted  hi^  been 
decided.     However,  this  court  is  not  bound  to- 
cite  and  comment  on  all  cases  cited  by  oouns^ 
Such  citations  may  not  be  worthy  of  such  no- 
tice.   But  the  case  has  not  the  digbtest  bear- 
ing on  the  question  of  the  rights  of  the  msr 
jority  faction  of  a  divided  church,  who  have 
departed  from  the  original  faith  on  which  the 
church  was  founded,  as  a^inst  a  minority 
faction  adhering  to  such  faith.    It  would  be 
very  much  in  point  if  there  had  been  a  divi- 
sion of  the  church  in  that  case  on  a  dilference 
of  religious  belief,  but  there   was  no  audh- 
division    in   that    case.    In  that  case  seyei^ 
members  of  a  Baptist  church  in  Frankfort, 
Ky.,  were  regularly  excommunicated    fron^ 
the  church,  presumably  for  immoral  conduct. 
The  expelled  members,  associating  themaelvea 
with  some  other  persons  professing  the  same 
religion,  organized  themselves  into  a  separata- 
community'bf  professed  Christians,  and  elected 
trustees,  which  election  was  ratified  bv  the- 
county   court   of   Franklin   county.     After- 
wards, insisting  on  their  right  to  enjoy  to 
some  extent  the  house  of  worship  built  for» 
and  still  occupied  by,  the  original  church,  they^ 
took  possession,  and  made  periodical  naea  <St 
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Ity  without  tbe  consent  and  in  defiance  of  the 
pTohibition  of  the  church.  To  settle  the  con- 
troversy the  members  of  the  orifrinal  church 
sued  to  enjoin  them.  The  defendants  did  not 
daim  to  own  the  church  edifice,  but  claimed 
tlie  right  to  use  it  a  part  of  the  time,  under  a 
Blatnte  of  Kentucky.  That  statute  provides 
for  the  election  of  trustees  by  religious  societies, 
mnd,  among  other  things,  regulates  the  power 
mnd  control  by  such  trustees  of  the  house  of 
"worship  belonging  to  such  church  or  society. 
It  is  also  provided  therein  that  in  case  of  a 
division  in  any  congregation  or  church,  from 
any  other  cause  than  immorality  of  its  mem- 
bers, the  trustees  are  not  to  prevent  either  of 
the  parties  so  divided  from  using  the  house  or 
bouses  of  worship  for  the  purposes  of  devotion 
a  part  of  the  time,  proportioned  to  the  number 
of  each  party.  It  was  under  this  provision 
that  the  defendants  justified  their  attempted 
use  of  the  house.  There  was  no  question  of  a 
difference  of  religious  belief  involved  in  the 
case  between  the  two  parties.  The  court  of 
appeals  held  that  the  statute  did  notapplv. 
The  only  other  point  decided  was  as  to  the 
le^litj  of  tbe  election  of  the  trustees  by  the 
plaintiffs  constituting  themselves  into  a  new 
society.  That  point  we  shall  notice  further  on. 
The  next  case  cited  in  support  of  the  prop- 
osition in  question  is  Pettp  v.  Tooker,  21  N.  Y. 
267.  That  case  does  squarely  hold  that  a  re- 
ligious society  incorporated  under  the  act  of 
tbe  legislature  of  1818,  in  the  state  of  New 
York,  had  power,  through  its  trustees  elected 
under  that  act,  to  change  from  a  Congrega- 
tional to  a  Presbyterian  church,  even  over  the 
protest  of  the  mmority  of  the  members,  and 
carry  the  church  property  with  them.  But 
that  was  owing  to  the  peculiar  provisions  of 
tbe  statute  mentioned,  and  the  peculiar  con- 
struction placed  upon  it  by  the  court  of  ap- 
peals of  that  staia  Yet,  at  the  same  time,  m 
cases  of  divided  churctvcs  incorporated  under 
previous  statutes  of  Ifeat  state,  it  was  held 
uniformly  by  its  courlni-.  in  harmony  with  all 
authority  elsewhere,  tMat  a  majority  could  not 
carry  or  divert  the  chuich  proper^  to  a  con- 
trary doctrine  and  faith,  against  the  objection 
of  a  minority  of  the  membership  of  the  church 
adhering  to  the  original  faith  on  which  the 
church  was  founded.  Miller  v.  Qahle,  3 
Denio,  492;  KnUikem  v.  Lutheran  ChurcAee,  1 
Sandf.  Gh.  489.  But  that  sUtute  has  been 
rince  modified,  in  a  subsequent  act  of  the 
legislature  of  that  state.  In  Mam  v.  Fir$t 
JPreeby.  Church,  63  How.  Pr.  465,  it  was  said: 
"As  the  act  of  1818  has  been  construed,  the 
members  of  the  congregation  of  a  religious 
corporation  were,  under  Its  provisions,  left  at 
liberty  to  divert  the  church  property  from  the 
dissemination  of  the  views  of  the  persons 
acquiring  it  to  that  of  anv  other  view,  whether 
rehgious  or  secular,  which  might  be  sanctioned 
and  adopted  by  a  voting  majority  of  the  con- 
gregation {Bdbertion  v.  BuUione,  11  N.  Y.  248; 
PeUy  V.  Tooker,  21  N.  Y.  267;  Burrd  v.  A%' 
$ociaU  Reformed  Church,  44  Barb.  283).  This 
was  an  extreme  construction  of  the  terms  in 
which  the  carefully  guarded  act  of  1818  was 
enacted,  and  by  chapter  79  of  the  Laws  of  1876 
the  legislature  undertook  its  correction,  and 
for  that  purpose  provided  and  declared  that 
the  trustees  of  a  religious  society  incorporated 
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under  the  act  of  181S  should  administer  ita 
temporalities,  and  hold  its  property  and  reve- 
nues for  the  benefit  of  the  corporation,  accord- 
ing to  tbe  discipline,  rules,  and  usages  of  the- 
denomination  to  which  the  corporation  be- 
longs. Laws  1876,  p.  79,  g  4.  This  enact- 
ment was  preserved,  and  in  terms  extended, 
bv  chapter  176  of  the  Laws  of  1876.  Th» 
plain  purpose  of  these  acts  was  to  abrogate  tbe 
rule  which  had  grown  out  of  the  preceding^ 
construction  given  to  the  act  of  1818,  and  to- 
deprive  the'congregation,  as  well  as  the  trus- 
tees of  the  society,  of  the  power  afterwards  to 
divert  the  church  property  from  tbe  promo- 
tion and  dissemination  of  the  religious  view* 
of  the  persons  obtaining  and  acquiring  it,  to 
the  promulgation  and  maintenance  of  any 
different  systems  of  religious  belief.  Instead 
of  holding  the  property  subject  simply  to  the- 
disposition  of  the  voting  majority  of  the  con- 
gregation, the  trustees  were  henceforward  re- 
quired to  hold  and  devote  it  to  the  uses  and 
purposes  of  the  denomination  of  Christians  ia 
which  the  societj^  should  be  included  that  ob- 
tained and  acquired  it.  .  •  .  It  was  mani- 
festly  unjust  to  allow  persons  becoming  mem- 
bers of  a  relieious  society,  formed  for  the  pur- 
pose of  inculcating  particular  views,  by  their 
subsequent  votes  to  appropriate  the  property 
they  might  have  done  nothing  to  acquire  ta 
the  promotion  of  views  of  an  entirely  different 
character  from  those  entertained  by  the  per- 
sons through  whose  contributions  the  property 
may  have  been  obtained.  This  was  tue  prac- 
tical abuse  which  the  laws  of  1875>76were- 
designed  in  the  future  to  prevent,  and  they  are- 
required  to  be  so  construed  as  to  carry  that 
policy  into  effect."  To  the  same  effect  are 
PHret  Reformed  Preeby.  Church  v.  Boioden^  10 
Abb.  N.  C.  1,  14  Abb.  N.  C.  856;  Mam  v. 
PkbUager,  14  Abb.  N.  C.  868;  Field  v.  fHdd,  9> 
Wend.  895.  It  thus  appears  that  Petty  v. 
Tooker,  supra,  so  confidently  relied  on  for  a 
rehesring,  is  no  longer  the  law  or  authority 
either  in  or  out  of  the  state  of  New  York. 

Counsel  for  appellees  cite  and  quote  from. 
First  Baptist  Church  v.  Witherdl,  8  Paige,  296, 
24  Am.  Dec.  228.  without  definitely  stating^ 
what  point  it  is  designed  by  It  to  suppoit,  the 
following  passage:  *'A11  questions  relating  U> 
the  faith  and  practice  of  the  church  and  it» 
members  belong  to  the  church  judicatories  to- 
which  they  have  voluntarily  subjected  them- 
selves." if  it  is  meant  by  this  to  support  the 
proposition  that  the  majority,  departing  from 
tbe  faith,  can  hold  the  property  against  the 
minority,  adhering  thereto,  in  case  of  a  divi- 
sion, the  answer  is  that  that  case  was  one 
where  the  church  was  incorporated  under  the 
act  of  1818,  and  like  Petty  v,  Tooker,  supra, 
was  governed  and  controlled  by  that  statute, 
and  hence  is  no  longer  authority  in  the  state 
of  New  York  or  elsewhere.  But,  if  it  was 
intended  to  support  the  proposition  that  the 
action  of  the  judicatories  of  the  Regular  Bap- 
tist Church  are  absolutely  binding  upon  the 
courts,  then  it  is  against  the  appellees,  because 
the  undisputed  evidence  shows  that  three 
several  judicatories  of  that  denomination  had 
decided  that  appellees  had  departed  from  the 
faith,  as  expressed  in  the  articles  of  faitb 
adopted  at  the  foundation  of  the  ehurch^ 
though  such  decisions  were  only  advisory. 
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And  now,  having  examined  all  the  cases 
dted  in  support  of  the  proposition  that  the 
majority  of  a  divided  church  may  repudiate 
the  original  faith  and  hold  the  property,  and 
having  shown  that  those  cases  lend  no  sup- 
|)ort  to  such  proposition  whatever,  and  that 
there  is  no  autbonty  to  that  effect  anywhere, 
we  proceed  to  examine  the  third  proposition, 
namely,  whether  the  appellants,  and  those 
represented  by  them,  ceased  to  have  any  in- 
terest in  the  church  property  by  their  alleged 
expulsion  from  the  church.  The  case  last 
referred  to,  together  with  Lawyer  v.  Oipperly, 
7  Paige,  281,  are  both  referred  to  as  authority 
that  appellants  were  no  longer  members  of  the 
church;  but  those  cases  do  not  lend  any  sup- 
port to  the  proposition,  nor  to  any  proposition 
urged  by  counsel.  The  contention  amounts 
to  this:  The  church  becoming  divided  into 
two  factions  on  account  of  a  difference  in  re- 
ligious belief  and  faith,  the  majority  being 
accused  by  a  minority  of  departing  from  the 
•original  faith,  they  sit  In  judgment  in  their 
own  case,  and  pass  solemn  judgment  in  their 
favor, — that  they,  being  a  majority,  and  hence 
the  church,  had  a  right  to  change  the  faith, 
«nd  hence  are  not  guilty  of  the  charge.    Ap- 

gellees  assume  the  position  that  the  majority 
ad  the  right  to  act  as  the  judicatory  for  them- 
aelyes,  and  pass  solemn  judgment  upon  their 
•own  acts,  and  adjudge  that  they  are  not  guilty 
•of  a  departure  from  the  faith.  And  they  coo- 
clemn  and  exclude  the  minority  from  the 
church,  and  thus  seek  to  preclude  the  civil 
courts  from  inquiring  into  the  charge  against 
them.  And  now  they  coolly  ask  this  court 
to  adjudge  that  their  action  while  acting  as 
Judges  in  their  own  case  shall  be  conclusive 
— not  only  on  the  opposite  party,  but  con- 
clusive on  the  courts  as  well — that  the  ma- 
jority had  not  departed  from  the  faith,  and 
that  the  minority  were  out  of  the  church, 
and  could  not  raise  the  question  of  depar- 
ture, and  are  not  and  were  not  members  of 
the  Regular  Baptist  Church  of  Mt  Tabor 
when  the  litigation  begun.  This,  too,  in  the 
teeth  of  the  decision  of  three  of  the  church 
Judicatories  to  the  contrary.  The  language 
employed  by  the  supreme  court  of  Iowa  in 
the  case  of  Mt.  Zion  Baptist  Church  y.  Whit- 
more,  83  Iowa,  188.  18  L  R.  A.  108,  referred 
to  in  the  original  opinion,  is  so  much  in  point 
liere  that  we  appropriate  it:  "The  minority 
lay  at  the  door  of  the  majority  the  charge  of 
heresy.  The  majority  says:  'We  constitute 
the  cnurch.  All  power  is  vested  in  the  church, 
and  hence  in  us.  We  determine  that  the 
charge  is  false.'  This  is  the  precise  claim 
caade  by  the  appellees  as  to  the  power  of  a 
majority,  and  it  is  the  precise  action  taken  by 
the  appellees,  as  a  majority  in  Mt.  Zion  Baptist 
Church,  after  which  the  council  was  called, 
the  action  of  which  it  would  now  repudiate. 
.  .  .  The  position  leads  to  this:  Consider 
the  majority  of  a  particular  Baptist  church  as 
.guilty  of  the  grossest  violations  of,  and  the 
widest  departure  from,  the  church  covenants 
and  faith.  Beinr  accused  by  the  minority,  the 
accused  sit  in  judgment,  which  it  declares  in 
its  favor,  and  then  pleads  the  judgment  it  de- 
clares as  conclusive  of  its  innocence,  because 
no  other  man  or  body  of  men  has  authority  to 
interfere.  However  such  a  rule  may  serve  in 
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{rarely  ecclesiastical  relations,  w«  uobeaitat- 
ngly  say  the  civil  law  will  not  adhere  to  it, 
where  the  result  is  to  divert  trust  property 
from  its  proper  channeL"    This  posi  kin  of  ap- 
pellees at  once  assumes  the  truth  of  tbe  veiy 
proposition  that  is  in  dispute,  namely,  the  claim 
that  the  majority  faction  is  the  real  and  tnia 
Mt.  Tabor  Regular  Baptist  Church.    Haviog 
assumed  that  as  a  fact,  they  seek  to  prove  it  by 
showing  that  such  majority  has  excluded  tbe 
minority  from  the  church,  and  then  arj^oe  tbst 
the  appellants,  being  such  excluded  miooritv. 
cannot  raise  the  question  as  to  the  title  to  the 
church  property,  elect  trustees,  or  dispute  tbe 
claim  of  the  majority  that  they  are  the  church, 
because   appellants,  being  such   excommuni- 
cated minority,  are  no  longer  members  of  the 
church,  and  have  no  interest  in  the  queslioo  as 
to  who  constitutes  the  church,  or  who  owns 
the  church  propertv.    The  only  thing  that  can 
rescue  this  claim  from  the  charge  of  unmiti- 
gated assumption,  pure  and  simple,  is  the  con- 
tention that  a  majority  faction  of  a  church  di- 
vided into  two  conflicting  bodies  on  account  of 
differences  as  to  the  standard  of  faith  ia  the 
real  and  true  church.    That  contention,  we 
have  seen,  has  no  foundation  in  law  or  author- 
ity.   To  permit  such  majori^,  under  such 
groundless  assumption,  to. exclude  or  excom- 
municate the  minority,  who  still  adhere  to  the 
original  faith,  and  claim  to  be  the  choicb,  so 
as  to  affect  property  rights,  would  be  a  re- 
proach to  the  law.    It  would  be  tbe  law  mak- 
ing the  title  to  the  propertv  turn  upon  a  mere 
trick.    Such  action  is  vastly  different  from  tbe 
action   of  the   church   in   excommanicating 
members  before  it  had  become  divided  into 
two  conflicting  bodies  on  account  of  sach  dif- 
ferences in  religious  belief.    The  minority  that 
succeeded  in  the  Iowa  case  referred  to  above 
had  been  excluded  from  the  church  by  the  ma- 
jority because  of  their  difference  in  religious 
belief  from  the  majority*  and  yet  the  claim  d 
tbe  minority  that  it  constituted  the  real  Mt 
Zion  Baptist  Church  wm  sustained  by  the  su- 
preme  court  of   lowsb*.    There   were  three 
churches  in  Wisconsin ji   The  denominational 
name  by  which  they  were  known  was  "Kosh- 
konong's  Lutheran  Congregations  in  Dane  and 
Jefferson  Counties."    Tbe  three  churchs  were 
served  bv  one  pastor.    One  was  known  by  the 
name  of  the  "Eastern  Church,"  another  by 
the  name  of  the  "Western  Church,"  and  tbe 
other  by  the   name  of  the  "Liberty  Prairie 
Church.      The  three  churches  in  many  things 
acted  jointly  in  their  business  affairs.    Each 
one  01  the  congregations  became  divided  on 
the  doctrine  of  election.    The  diff eren  t  factions 
in  each  congregation  became  known  aa  "Mis- 
sourians"  and  "Anti-Missourians."    In  an  ac- 
tion by  one  faction  against  the  pastor,  repre- 
sendng  the  other,    for  the  possession  of  the 
church  property,  the  question  of  the  validity  of 
the  exclusion  of  one  faction  by  the  other  (bdng 
in  the  majority)  became  involved  in  the  case; 
being  the  case  of  West  EoManong  Cong,y.  Ot- 
tesen,  80  Wis.  62,  referred  to  in  the  original 
opinion .    The  court  there  said :    ' 'But  it  isnero 
objected  that,  even  if  a  corporation  was  cre- 
ated by  these  proceedings,  it  was  simply  a  cor- 
IK)rationof  the  anti-Missourian  faction,  and  did 
not  represent  nor  succeed  to  the  rights  of  the 
pre-existing  voluntaiy  organisation  Known  at 
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the  'Eastern  Church';  in  other  words  that  the 
«nti-Mi8souriaD  faction  had  not  OD]y  seceded 
from,  but  had  been  expelled  from,  the  Eastern 
'Church,  and  consequently  could  form  no  cor- 
poration which  would  include,  or  become  the 
legal  successor  of,  the  voluntary  or^anizaiion 
^nown  as  the  'Eastern  Church.'  This  objec- 
<.ion  demands  careful  consideration,  because,  if 
Ihe  anti  ICissourians  were  not  members  of  the 
JSastern  Congregation,  they  could  not  give  the 
notice  required  by  g  1990.  Rev.  Stat.,  nor  exe* 
•cute  the  certificate  required  by  the  following 
«(*ction,  which  must  be  executed  by  members  of 
cbe  society.  The  question  is.  Were  the  mem- 
iters  of  the  anti-Missourian  minority  still 
TDembcrs  of  the  Eastern  Church?  It  is  unde- 
Tiiably  true  that  they  were  members  of  that 
<church  up  to  the  time  of  the  troubles  in  1885 
or  1886.  Have  they  lost  their  membership 
-since  that  time?  Now,  if  they  have  lost  their 
membership,  it  must  be  in  one  of  two  ways,— 
-either  by  voluntary  withdrawal,  or  by  expul- 
sion. .  .  .  We  cannot  entertain  for  a  moment  the 
-idea  that  the  action  of  the  Missourian  faction 
in  the  Eastern  Church  in  March,  1887,  by  which 
Xhey  attempted  to  declare  the  anti-Missourians 
-as  withdrawn  or  suspended  from  the  church, 
faas  in-  fact  affected  the  rights  of  the  anti-Mis- 
-sourians  in  the  least."  The  same  Ir^al  princi- 
ple, under  like  circumstances,  is  distinctly  rec- 
ognized in  Nance  v.  Biuibg,  91  Tenn.,  at  page 
:817.  15  L.  R.  A.  801. 

This  is  sufficient  to  dispose  of  all  the  cases 
counsel  cite  in  support  of  the  proposition 
that  civil  courts  are  not  authorized  to  determine 
'whether  the  church  Judicatories  decided  right 
or  wrong,  and  hence  cannot,  in  this  case,  de- 
termine whether  the  minority  was  wrongfully 
or  rightfully  expelled  from  the  church.  They 
^uote  from  Shannon  v.  Frost,  ^^tpra,  among 
-others,  the  following  passage:  "We  must  take 
the  fact  of  expulsion  as  conclusive  proof  that 
the  persons  expelled  vre  not  now  members  of 
the  repudiating  cbuneh;  for.  whether  right  or 
'wrong,  the  act  of  vxeommunication  must,  as 
to  the  fact  of  membetsbip,  be  law  to  this  court. 
For  every  Judicial  purpose  in  this  case,  there- 
fore, we  must  consider  the  persons  who  were 
€x  pel  led  by  a  vote  of  the  church  as  no  longer 
members  of  that  church,  or  entitled  to  any 
Tights  or  privileges  incidental  to  or  resulting 
from  membership  therein."  They  cite,  as  sus- 
taining this  proposition,  Ohase  v.  Cheney,  68 
111.  609, 11  Am.  Kep.  96;  White  Lick  Quarterly 
Meeting  of  FYiendi  v.  White  Lick  QvLorterly 
Meeting  of  Friende,  89  Ind.  186;  Lamb  v.  Cain, 
129  Ind.  486, 14  L.  R.  A.  618,  and  Bouldin  v. 
Alexander,  82  U.  S.  16  Wall.  189,  21  L.  ed. 
71.  There  is  no  question  but  that  the  propo- 
sition stated  is  thoroughly  settled  law.  But  it 
is  equallv  true  that,  in  the  case  from  which  the 
proposition  was  quoted,  there  was  no  question 
made,  and  none  arose  or  existed  in  the  case,  as 
to  the  authority  of  those  that  performed  the 
act  or  adopted  the  resolution  or  order  of  ex- 
pulsion. It  was  not  denied  that  it  was  done 
bv  the  church.  There  was  no  division  of  the 
«burch  on  account  of  differences  in  religious 
^lief,  and  there  was  no  division  on  any  other 
Account  Simply  the  church  ezpellea  seven 
tnembers,  and  they,  uniting  with  others, 
formed  a  new  organization,  and  claimed  the 
Tight  to  use  the  church  house  a  part  of  the  time, 
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contending  that  they  had  been  ^vrongful  1y  ex- 
pelled, but  did  not  deny  that  the  church  had 
expelled  them.  But  here  it  is  denied  that  the 
expulsion  was  b^  the  church.  We  agree  that 
no  Judicial  inquiry  can  be  made  as  to  whether 
the  act  of  the  church  In  expelling  members  is 
right  or  wrong,  fair  or  unfair,  so  long  "as  such 
act  is  in  harmony  with  the  law  of  the  church. 
Nor  can  any  such  inquiry  be  allowed  as  to 
whether  the  laws,  usages,  practice,  or  faith  of 
the  church  are  right  or  wrong.  That  belongs 
to  the  exclusive  province  of  the  church  to  fix, 
order,  and  establish.  And,  wjien  the  church 
acts  within  its  sphere  or  province,  such  act  or 
acts  are  universally  held  binding  and  conclu- 
sive, not  only  upon  the  membersof  the  church, 
but  also  on  the  secular  or  civil  courts,  even 
where  the  rights  of  property  are  involved,  and 
are  dependent  upon  the  action,  rules,  or  orders 
of  the  church.  But  it  must  be  the  act  of  the 
church,  and  not  the  act  of  persons  who  are  not 
the  church.  In  this  case  it  was  not  denied  that 
the  church  had  become  divided  into  two  con- 
flicting bodies,— the  minority  charging  that  the 
majority  had  departed  from  the  standard  of 
faith  s^t  up  at  the  foundation  of  the  church, — 
and  that  both  factions  were  claiming  to  be  the 
church,  and  both  acting  accordinglv,  when  the 
expulsion  took  place.  The  evidence  shows 
that  each  faction  thus  claiming  to  be  the  church 
expelled  the  other.  How  absurd  it  is,  then,  to 
say,  as  counsel  do  in  this  case,  that  there  can 
be  no  inquiry,  beyond  the  fact  of  expulsion,  to 
determine  whether  appellants  are  still  members 
of  the  church! 

Appellees'  proposition  is  that  appellants  are 
not  members  because  they  have  been  expelled 
by  the  church.  It  is  not  sufficient  to  make 
good  this  claim  to  prove  the  mere  act  of  ex- 
pulsion, because  that  only  proves  one  part  of 
the  claim.  The  other  part  is  that  the  act  of 
expulsion  was  done  by  the  church,  not  merely 
by  persons  claiming  to  be  the  church,  but  by 
those  who  were  reallv  and  truly  the  church. 
If  the  evidence  falls  short  of  proving  both  parts 
of  the  claim,  then  the  evidence  does  not  prove 
the  claim  that  appellants  are  not  members  of 
the  church.  It  is  conceded  that  they  were 
members,  unless  the  church  has  expelled  them. 
The  evidence  showing  that  there  were  two  con- 
flicting bodies,  each  made  up  of  members  of 
this  church;  and  each  claiming  to  be  the  only 
real  and  true  Mt.  Tabor  Regular  Baptist 
Church,  and  each  of  such  bodies  having  ex- 
pelled all  the  members  of  the  other  from  that 
church,  as  shown  by  the  evidence,  it  hievitably 
follows  that  the  court  must  judicially  investi- 
gate the  question  which  of  the  two  conflicting 
bodies  is  the  real  and  true  church,  before  it  can 
determine  that  any  body  has  been  expelled 
therefrom,  and  ceased  to  be  a  member  or  mem- 
bers thereof.  When  such  investigation  results 
in  establishing  that  one  of  these  bodies  Is  the 
realchurcb,  Uuit  ends*  the*  whole  controversy 
in  this  case,  without  any  inquiry  about  expul- 
sions. That  is  so  because  the  expulsions  oc- 
curred after  the  division.  Appellees'  counsel, 
with  tireless  ingenuity,  put  the  cart  before  the 
horse  by  flrst  attempting  to  show  that  appel- 
lants were  expelled,  m  order  to  reach  a  resting 
ground  for  the  claim  that  appellees,  and  those 
represented  by  them,  are  the  church.  But  nc 
rational  man  can  say  that  either  of  the  expul- 
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•ions  meDtioned  have  cbaDged  the  relations 
of  either  body  to  the  church,  uolesg  such  ex- 
pulsion was  the  act  of  the  church.    It  was 
quite  unnecessary  for  appellees'  counsel  to  re- 
sort to  or  rely  on  the  act  of  expulsion,  if  their 
other  oft-repeated  claim  was  well  founded, 
namely,  that  the  majority  of  a  church  divided 
on    account   of   reli|^ous   differences  is  the 
church.    It  is  conctded  that  the  church  was 
so  divided,  each  of  the  two  bodies  claiming  to 
be  the  onlv  true  and  real  Mt.  Tabor  Regular 
Baptist  Church.    Both  claims  cannot  be  ad- 
mitted.   Hence   Judicial   investigation   must 
inevitably  be  resorted  to,  to  ascertain  which  is 
the  true  church,  and  expulsions  since  the  sepa- 
ration by  either  side  can  throw  no  light  upon 
that  investigation.    What  is  the  touchstone  that 
tests  which  of   the  conflicting   claimants  is 
the  true  Mt.  Tabor  Regular  Baptist  Church? 
This  court,  in  White  Lick  Qumrterlv  Meeting 
of  Friends  v.  White  Lick  QuarUrlu  Meeting  if 
Friende,  in  89  Ind.  186,  furnished  an  answer. 
It  is  there  said:    "  The  title  to  the  property  of 
a  divided  church  Is  in  that  part  of  the  organ- 
ization which  is  acting  in  harmony  with  its 
own  law;  and  the  ecclesiastical  laws,' usages, 
customs,  principles,  and  practices,  which  were 
accepted  and  adopted  by  the  church  before  the 
division  took  place,  constitute  the  standard  for 
determiniug  which  of  the  contesting  parties  is 
in  the  rieht.     Wateon  y.  Janes,  supra;  McGin- 
nis  V.  Watson,  41  Pa.  9;  Winebrenner  v.  Odder, 
48  Pa.  244;  Sehnarr^s  Appeal,  67  Pa.  188,  5 
Am.  Rep.  416;  Basftt^s  Appeal,  69  Pa.  462,  8 
Am.  Rep.  275."    And  again,  in  Lamby,  Cain, 
129  Ind.,  at  page  610, 14  L.  R.  A.  518.  this 
court  further   answered   the  question   thus: 
"Where  it  is  alleged,  in  a  cause  properly 
pending,  that  property  thus  dedicated  is  being 
diverted  from  the  use  intended  by  the  donor, 
by  teaching  a  doctrine  different  from  that  con- 
templated at  the  time  the  donation  was  made, 
however  delicate  and  difficult  it  may  be,  it  is 
the  duty  of  the  court  to  inquire  whether  the 
party  accused  of  violating  the  trust  is  teachine 
a  doctrine  so  far  at  variance  with  that  intended 
as  to  defeat  the  objects  of  the  trust,  and,  if  the 
charge  is  found  true,  to  make  such  orders  in 
the  premises  as  will  secure  a  faithful  execution 
of  the  trust  confided.     Watson  v.  Jones,  supra; 
MilUr  V.  Gable,  2  Denio,  492;  Atty,  Oen.  v. 
Flearson,  8  Meriv.  858;    Watkins  v.  WHeox,  66 
N.  T.  654;  Attp.  Qen.,  Abbott,  v.  Dublin,  88  N. 
H.  459;  Happy  t.  Morton.  88  III  898;  Fad- 
ness  V.  Braunborg,  78  Wu.  267."    The  rule 
aa  stated  by  the  supreme  court  of  Ulinois  in 
Ferraria  v.  VasconeeUos,  81  111.  54,  55,  and 
recognized  by  a  great  many  decisions  in  courts 
of  last  resort  in  other  states,  is  as  follows: 
'*As  a  matter  of  law,  as  I  understand  the 
decisions,  the  rule  is  that  where  a  church  is 
erected  for  the  use  of  a  particular  denomina- 
tion or  religious  persuasion,  a  majority  of  the 
members  of  the  church  cannot  abandon  the 
tenets  and  doctrine  of  the  denomination  and 
retain  the  right  to  the  use  of  the  property;  but 
such  secessionists  forfeit  all  right  to  the  prop- 
erty, even  if  but  a  sinele  member  adheres  to 
the  original  faith  and  doctrine  of  the  church. 
This  rule  is  founded  in  reason  and  Justice,  and 
Is  not  departed  from  in  this  case.    Church 
property  is  rarely  paid  for  by  those  alone  who 
there  worship,  and  those  who  contribute  to  its 
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purchase  or  erection  are  presumed  to  do  wo 
with  reference  t%)  a  particular  form  of  worship,, 
or  to  promote  the  promulgation  or  teacbioiBa. 
of  particular  doctrines  or  tenets  of  religioQ, 
which,  in  their  estimation,  tend  most  to  the 
salvation  of  souls;  and  to  pervert  the  property 
to  another   purpose  Is   an    injustioe  of  the 
same  character  as  the  application  of    other 
trust  property  to  purposes  other  than  those 
designed  by  the  donor.    Hence  it  is  that  those 
who  adhere  to  the  original  tenets  and  doctrinea- 
for  the  promulgation  of  which  a  church  baa 
been  erected  are  the  sole  benefidariee  designed. 
by  the  donors,  and  those  who  depart  from 
and  abandon  these,  tenets  and  doctrines  oeaae 
to  be  beneficiaries,  and  forfeit  all  claim  to  the 
title  and  use  of  such  property.    These  are  the 
principles  on  which  all  these  deciaions  ara- 
founded,  and,  so  long  as  we  keep  theae  princi- 
ples distinctly  in  view,  we  can  have  do  great 
difficulty  in  applying  them  to  the  facta  of  each 
particular  case.  ..."    The  same  mlo  wa» 
stated  by  the  supreme  court  of  Iowa  in  ML 
Zion  Baptist  Church  v.  Whitmore,  supra^  a» 
follows:    "  Upon  authority  so  general  as  to  be 
beyond  question  it  is  held  that  property  giTen 
or  set  apart  to  a  church  or  religioua  associatioa 
for  its  use  in  the  enloyment  and  promulgation, 
of  its  ad(]f>ted  faith  and  teachings  is  by  said 
church  or  association  held  in  trust  for  that 
purpose,  and  anv  member  of  the  church  or 
associstion  less  than  the  whole,  may  not  divert. 
it  therefrom."    Accordingly,  it  was  said  by 
Sharswood,  J.,  speakinff  for  the  supreme  court 
of  Pennsvlvania  in  Schnorr's  Appeal,  67  Pa. 
188,  5  Am.  Rep.  415,  cited  in  the  ori^nal 
opinion,  that,  '*in  church  organizations  those 
who  adhere  and  submit  to  the  reinilar  order  of 
the  church,  .  .  .  though  a  minority,  are  the 
true  congregation  and  corporation,  if  incorpo- 
rated."   Chief  Justice  Shaw,  speaking  for  the 
supreme  court  of  Massachusetts  in  a  similar 
case  {StMins  v.  Jennings,  10  Pick.,  at  page 
181),  said:    "  That  an  aiMtering  minority  of  a 
local  or  territorial  pariatiijind  not  a  seceding 
maJoritjT,  constitutes  the  ukurch  of  such  parish, 
to  all  civil  purposes,  wa&rifully  settled  in  the 
case  of  Baker  v.   Fales,  16  Mass.  508.  and 
Deacons  of  First  Church  of  Sandwich  ▼.  Tildsn, 
Id.  note,  there  cited."    To  the  same  effect  la 
Roshi^s  Appeal,  supra,  and  many  other  cases 
too  numerous  to  dte.    Therefore  it  foUowa 
that  if  the  minority  were  acting  in  harmony 
with  the  ecclesiastical  laws  of  the  church,  ana 
were  adhering  to  the  faith,  and  the  majority- 
were  not,  the  minority,  in  law,  was  the  reu 
and  true  Mt.  Tabor  Regular  Baptist  Church. 
In  one  of  the  yeiy  cases  relied  upon  by  appel- 
lee's counsel  (Bouldin  v.  Alexander,  82  u.  8. 
15  Wall.,  at  pages  189, 140,  21  L.  ed.  71,  72), 
the  Supreme  Court  of  the  United  Statea  said: 
"  It  may  be  conceded  that  we  have  no  power 
to  rerise  or  question  ordinary  acts  of  church 
discipline,  or  excision  from  membership.    We 
have  only  to  do  with  rights  of  property.    Aa 
was  said  in  Sftannon  Y.Frost,  8  B.  Mon.  258, 
we  cannot  decide  who  ought  to  be  members  of 
the  church,  nor  whether  the  excommunicated 
have  been  regularly  or  irregularly  cut  off.    We 
must  take  the  fact  of  excommunication  as  con- 
clusive proof  that  the  persons  exscinded  are 
not  members.    But  we  may  inquire  whether 
the  resolution  of  expulsion  was  the  act  of  the 
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«faurcb.  or  of  perfons  who  were  not  the  charch, 
mod  who  consequently  had  no  right  to  ezcom- 
muoicate  othen." 

It  follows,  ae  oonclndvely  as  that  two  and 
two  make  four,  that  appellants,  and  those  act- 
ing with  them,  did  not  cease  to  he  members  of 
the  church  bv  the  act  of  the  majority  in  expel- 
ling them,  if  we  were  right,  in  the  original 
•opinion,  in  holding  that  such  majority  had 
<leparted  from  the  chosen  faith  declared  in  the 
:artic]e8  of  faith  adopted  at  the  foundation  of 
the  church,  and  were  teaching  doctrines  con- 
trary thereto,  because  the  unbroken  line  of 
Judicial  authority  eveiy  where,  as  we  have  seen, 
declares  tbe  law  to  be,  in  such  case,  that  such 
•najority  were  not  the  real  and  true  Mt.  Tabor 
Regular  Baptist  Church,  and  could  not  expel 
^uiybody  from  it,  but  that  the  minority,  repre- 
sented by  the  appellants,  were  that  church, 
because  they  were  acting,  as  we  there  held,  in 
accordance  with  the  law  of  the  church,  in 
adhering  to  the  fsith,  and  teaching  the  doc- 
trines expressed  in  such  artidesrof  faith. 

This  brings  us,  in  tbe  natural  order,  to  the 
4rst  proposition  on  whidi  a  rehearing  is  asked, 
namely,  that  oar  former  conclusion  that  the 
evidence  shows  such  departure  from  the  faith 
by  the  appellees,  and  those  represented  by 
them,  the  majority,  is  based  on  an  incorrect 
statement  of  the  facts  established  by  the  eri- 
-dence.  The  conflicting  doctrines  held  by  the 
two  bodies  are  known  as  the  "  means  doctrine," 
beld  to  by  the  majority,  and  the  "anti-means 
<loctrine/'  held  to  by  the  minority.  The  epit- 
ome of  the  two  doctrines  may  be  stated  thus: 
'The  "anti-means"  doctrine  is  a  belief  and 
faith  thatconyersions  of  sinners  to  Christianity, 
snd  the  salvation  of  human  souls,  is  not,  and 
•cannot  be,  brought  about  or  aided  by  any 
human  means  or  effort  whatever,  but  that  the 
same  must  be^  and  is,  wholly  and  entirely  the 
work  of  the  Lord.  The  "means  doctrine"  is 
s  belief  and  faith  in  the  exact  opposite, — ^that 
such  oouTersions  atid  salvation  may  be  aided 
by  the  use  of  humaiiF^eans.  There  is  no  con- 
troversy about  the  fiieaning  of  the  two  terms, 
"  means"  and  "ant^means,"  nor  as  to  tbe  con- 
-flicting  beliefs,  as  above  expressed;  but  tbe 
strange  charge  is  now  made  that  the  "anti- 
means"  party  are  the  ones  that  have  departed 
from  the  faith,  and  that  the  "  means  doctrine" 
tras  the  original  doctrine  of  the  church.  And, 
<mt  of  the  vast  volume  of  about  600  pages  of 
evidence,  appellees'  learned  counsel  are  only 
sble  to  point  to  these  lines  in  evidence,  as 
establishing  that  fact,  in  the  testimony  of 
Elder  Shirley,  to  wit:  "  It  [Mt  Tabor  Chureb] 
has  always  been  'means'  since  my  knowledge 
of  it.  So  far  as  I  know  of  its  church  historv, 
it  has  been  'means'  since  the  beginning  of  its 
'Constitution."  .  Counsel  say  of  this  evidence 
that  "on  tbe  other  hand,  tbe  appellants  did 
not  introduce  a  single  witness  to  contradict  the 
testimony  of  Elder  Shiriey  on  that  proposition, 
•or  prove  that  Mt.  Tabor  Church  was,  or  ever 
had  been, '  anti-means,'  in  its  doctrines  or  teach- 
ings, and  not  a  sinele  witness  so  testified.  In 
the  evidence  of  all  the  witnesses  examined 
•during  the  protracted  trial  of  this  case,  there 
was  not  a  word  from  any  one  of  them  to  sus- 
tain tbe  assumption  on  whi<^  this  opinion  is 
predicated,— that  the  'means'  party  had  de- 
parted from  the  faith  on  which  ML  Tabor 
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Church  was  constituted."    This  sweeping  and 
startling  declaration  is  made  in  defiance  of,  and 
by  ignoring,  tbe  conclusive  documentary  and 
other  evidence  adduced.    It  treats  the  articles 
of  faith  put  in  evidence  as  having  no  force, 
and  it  ignores  the  evidence  of   the  solemn 
decisions  of  two  councils  of  the  churches,  and 
the  decision  of  the  Danville  Association,  that 
the  majority  or  '  means '  party  had  departed 
from  tbe  faith,  as  expressed  in  the  articles  of 
faith,  and  that  tbe  "anti- means"  party,  the 
minority,  were  still  adhering  to  that  faith,  and 
were  the  real  and  true  and  only  Mt.  Tabor 
Regular  Baptist  Church.     It  is  true,  the  deci- 
sions of  these  three  ecclesiastical   tribunals, 
recognized  judicatories  of  that  church,  were 
not  conclusive  on  the  parties,  according  to 
the  governmental  policy  of  the  cbarcb,  but 
advisory  only;  but  nevertheless,  as  was  said 
bv  the  Supreme  Court  of  the  United*  States  in 
Bovldin  v.  Alexander^  supra,  such  decisions 
"are  persuasive  evidence^'  of  the  facts  thus 
decided.    And  here,  we  notice,  counsel  urged 
that  appellants  relied  hitherto  on  the  theory 
that  the  decision  of  the  Danville  Association 
was  conclusive  evidence  of  such  departure; 
and  we  having?  decided  that  it  was  not  conclu- 
sive, but  advisory  only,  appellants,  it  is  con- 
tended, must  succeed  on  that  theory,  or  fail. 
The  theory  on  which  the  appeal  was  sought  to 
be  maintained  is  that  the  finding  was  contrary 
to  law,  in  that  it  was  oontrarv  to  tbe  evidence. 
Appellants'  contention  that  the  decision  of  the 
Danville  Association  was  conclusive  evidence 
of  the  charge  of  departure  was  not  inconsistent 
with  the  specification  in  the  motion  for  a  new 
trial  that  the  finding  was  contrary  to  the  law 
and  the  evidence  m  the  case.    It  was  nol 
essential  to  that  theory  that  the  evidence,  or 
one  item  of  it,  should  be  conclusive  against 
appellees:  but  it  was  a  sufficient  maintenance 
thereof  tnat  the  finding  was  contrary  to  tbe 
evidence,  without  showing  that  any  particular 
item  of  it  was  conclusive  of  the  fact  it  tended 
to  prove.    Two  of  the  articles  of  faith  read 
thus:    "Fourth.    We  believe  in  the  election 
by  grace  according  as  He  has  chosen  us  in  Him 
before  the  foundation  of  the  world,  that  we 
should   be  holy  and  without   blame  before 
Him,  in  love,  bavins  predestinated  us  to  the 
adoption   of  children .  bv   Jesus   Christ,    to 
crown  us  according  to  the  good  pleasure  of 
His  will.    Fifth;  We  believe  that  sinners  are 
iustified  by  the  righteousness  of  God  which 
is  in  Christ  Jesus  imputed  to  them  by  divine 
and  supernatural  operation  of  the  spirit  of 
Qod,  and  that  they  are  kept  by  the  power 
of   €k>d   through   unto   salvation."     In   all 
this  long  controversy,  it  has  never  been  hinted 
by  a  single  witness  that  this  declaration  of 
faith  was  consistent  with  the  "means"  doc- 
trine; nor  have  counsel  for  appellees,  in  all 
their  long  and  earnest  argument,  either  on 
the  original  bearing  or  on  tnis  petition  for  re- 
heariuff,  claimed    that   the  decisions  by  the 
three  several  judicatories  of  the  church  had 
wrongly  construed  the  srticles  of  faith  to  be 
in  conflict  with  tbe  "means  doctrine."    Nor  is 
there  a  scintilla  of  evidence  that  there  was  ever 
but  the  one  construction  put  upon  this  decla- 
ration of  faith.    Whnt,  then,  was  this  long 
S retracted  hearing  of  evidence  about,— occupy- 
ig  about  ten  days,— if  the  item  of  evidenoa 
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^e  bate  quoted  was  UDContradicted?  Why,  it 
was  all,  except  that  item,  devoted  to  an  effort 
on  the  part  of  appellees  to  prove  that  the 
majority  in  a  church  with  a  concrcgatioDal 
form  of  govern meut,  as  here,  couldchaufre  at 
pleasure  their  standard  of  faith.  Hence  it  was 
that  the  discussion  of  the  item  of  evidence  in 
question  in  appellees'  original  brief  occupied 
only  two  lines,  and  in  the  present  brief,  of 
over  sixty  pages,  only  a  little  over  a  page  is  de- 
voted to  this  item  of  evidence.  The  whole 
evidence  proceeded  on  the  theory  of  a  conceded 
departure  in  faith  by  the  majority,  and  an  at- 
tempted Justification  thereof  on  the  ground  that 
the  majoritv  had  the  right  to  change  or  alter 
the  faith  and  doctrine  ot  the  church,  unless  the 
item  of  evidence  in  question  can  be  construed 
as  a  denial  of  such  departure  bv  the  majority. 
That  theory  still  occupies  all  of  appellees' elab- 
orate brief,  except  a  page  or  two.  But  there 
is  still  another  item  of  evidence,  of  a  very  vital 
and  controlling  character,  that  counsel  ignore; 
and  that  is  that  the  church  record  put  in  evi- 
dence shows  that  when  the  church  was  or- 
ganized it  was  named  a  "Regular  Baptist 
Church,"  and  its  denominational  name  has 
never  been  changed.  No  principle  is  better 
settled  than  that  property  conveyed  to  trus- 
tees for  the  use  of  a  church  by  its  denomi- 
national name,  as  was  the  case  here,  creates  a 
trust  for  the  promulgation  of  the  tenets  and 
doctrines  of  that  denomination.  Hals  v. 
Eterett^  58  N.  H.  9,  16  Am.  Rep.  82;  Ferraria 
V.  V(ueoncello$,  Kniskern  v.  LuiMran  Ghurehe$, 
Jfirst  B^ormed  Pretby,  Church  v.  Bottden^ 
and  Miller  v.  OdMe,  mpra.  History  records 
that  one  of  the  denominations  or  sects 
known  as  the  * 'Baptists"  is  what  is  known 
and  called  "Regular  Baptists."  History  says 
that  they  are  strongly  CalvinisUc  in  doctrine. 
1  American  Church  History,  p.  19.  A  summary 
of  their  artides  of  faith  by  t[he  same  history  is 
stated  as  follows:  * 'Articles  1  and  2  state 
the  doctrine  of  the  Trinity,  and  accept  the  Old 
and  New  Testament  as  the  Word  of  God  and 
only  rule  of  faith  and  practice.  Article  8  de- 
clares that  God  chose  his  people  in  Christ  Jesus 
before  the  foundation  of  the  world,  'and  pre- 
destinated them  unto  the  adoption  of  children;' 
article  4«  that  man  is  a  sinner,  and  conse- 
quently in  a  lost  condition;  article  6,  that  he 
has  no  power,  of  his  own  free  wilU  and  ability 
to  recover  himself  from  his  fallen  state;  article 
6,  that  sinners  are  Justified  in  the  sight  of  God 
only  by  the  righteousness  of  Jesus  Christ; 
article  7,  that  the  elect  are  'called  and  regener- 
ated by  the  Holy  Spirit,  through  the  Gospel;' 
article  8,  that  nothing  can  separate  true  believers 
from  the  love  of  G(Ki  and  that  they  shall  be 
kept  by  the  power  of  God  through  faith  unto 
salvation."  Id.  (1898)  p.  21.  ThisisCalvinistic 
doctrine,  and  corresponds  exactly  to  the 
doctrine  designated  in  the  evidence  as  "anti- 
means  doctrine."  Tylor,  Ecclesiastical  Law, 
§§  830,  881.  The  doctrine  designated  in  the 
evidence  as  the  "means  doctrine"  corresponds 
exactly  to  what  is  known  as  "Arminian  doc- 
trine." Ibid.  These  two  doctrines,  in  the 
light  of  historical  facts  of  which  courts  take 
notice,  are  recognized  as  in  irreconcilable  con- 
flict in   Miller  v.  Gahle,  supra. 

But  there  is  another  item  of  vital  and  con- 
trolling evidence  which  counsel  ignore.    It  is 
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evidence  which  shows  that  appellees,  and  tbe 
majority  acting  wttb  and  represented  by  them, 
construed  tbe  articles  of  faith  and  tbe  denomf- 
national  tenets  of  the  Regular  Baptist  Oharcb 
to  be  in  conflict  with  tbe  "means  doctrine"  Just 
as  the  two  councils  and  the  association  hadL 
After  a  two-years  struggle  by  tbe  contendiD^ 
factions  seeking  recognition  and  admisaioD  to 
the  Danville  Association,  to  which  tbe  church 
belonged,  and  each  claiming  that  it  was  the 
only  true  Mt.  Tabor  Reioilar  Baptiat  Church, 
the  majority  party  was  disowned  and  refused 
admittance  because  of  such  departure  from  the 
faith  and  the  minority  party  received  and  rec- 
ognized as  the  church.    The  majority  partj^ 
went  home  and  organized  a  new  association. 
and   after  grave  deliberation  they  nanoed  it 
the  "Mount  Tabor  Means  Baptist  Association.'^ 
Thus  it  will  be  seen  that  the  denominatfooal 
name  of  ''Regular  Baptist"  was  changed  bj 
dropping  out  the  word  "Regular,"  whldi  dis- 
tinguishes that  denomination  of  Baptists  in  the 
United  States  from  twelve   or  thirteen  other 
denominations  of  Baptists,  and  in  the  place  of 
tbe  word  "Regular"  they  substituted  the  word 
"Means."    1  American  Church  Hiatoij,  p.  18. 
There  is  no  such  church  known  to  history  as 
"Means  Baptists."    If  the  church  was  and  al- 
ways bad  been  a  "means"  church, — if  tbe  de- 
nominational  faith   and   belief  was   in  the 
"means"  doctrine,^then  the  denominattonal 
name  of  "Regular  Baptists"  carried  that  idea 
with  it,  and  there  was  no  cause  for  changing  iL 
As  was  said  in  Eals  v.  Ec&reit,  mpra:  "A  ao- 
ciety  which  should  take  for  its  name  *The  First 
Society  of   Roman  Catholics  in  C,'  or    *The 
First  Society  of  Presbyterians  in  C,'  or  The 
First  Society  of  Quakers  in  C/  would  be  under- 
stood as  made  up  of  persons  of  the  sect  whidi 
the  name  of  the  society  indicated;  and  if  a  do- 
nation of  a  church  had  been  made  to  certaia 
persons,    ...    to  be  forever  subject  to  the 
control  of  the  First  Sodely  of  Roman  Oitlo- 
lics  in  C,    ...    the  iKtlst  would  have  beeo 
held  to  be  subject  to  the  cnptrol  of  such  of  the 
society,  and  such  only,  as  adhered  to  tlie  funda- 
mental doctrines  of  the  society  as  indicated  by 
the  name,  even  though  they  might  be  a  minor- 
ity of  those  who  at  first  were  numbered  aaMNi^ 
its  members."    By  dropping  out  the  very  woid, 
and  the  only  word,  from  the  denominational 
name   that   distinguished   the  denomination 
from  twelve  or  thirteen  other  sects  of  Baptists,, 
and  substituting  in  its  place  the  word  "Means.*' 
about  which  the  whole  trouble  had  arisen,  is 
an  act  that  as  plainly  construes  the  artidea  of 
faith  and  the  tenets  of  the  denomination  to  be 
in  conflict  with  the  "means"  doctrine  as  any 
act  could  be  on  the  part  of  the  majority.    If 
tbe  "means"  doctrine  was  taught  in  the  artides 
of  faith,— if  it  belongs  to  the  tenets  of  the  de- 
nomination—the majority  would  have  refused, 
to  the  last,  to  change  tbe  name.    This  change 
was  a  frank   confession  on  the  pert  of  the 
majority  at  a  time,  perhaps,  when  the  uppermost 
thought  in  their  minds  was  to  express  their  be- 
lief that  tbe  denominational  name,  ''Regular 
Baptist  Church,"  did  not  carry  with  it  a  cor- 
rect  expression  of  their  religious   faith  and 
belief,  and  that  the  articles  of  faith  did  not  do 
so.     And  the  act  of  the  minority  in  adhering 
to  the  old  name  is  equally  significant.  •  Tbusit 
is  that  the  majority,   represented  by  the  ap- 
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pelleei,  ba^e,  b^  an  unequfyocal  acl,  placed  tbe 
saine  coDStrtiction  upon  the  articles  of  faith 
and  the  tenets  of  tbe  denomination  that  the 
minority,  the  two  councils,  and  the  association 
have,  in  deciding  that  the  ''means"  doctrine  is 
a  departure  from  the  faith  as  expressed  in  the 
articJes  of  faith.  Andtheci7il  courts  accept 
tbe  construction  placed  upon  the  ecclesiastical 
la^s  of  an  ecclesiastical  body  by  such  body 
as  binding  on  the  civil  courts.  La'mb  v.  Gain^ 
White  Liek  QuarUrly  Meeting  qf  Friende  v. 
White  Lick  Quarterly Meetingaf  FHende,  and 
ML  Zion  Baptist  Church  v.  Whitmore^  eupra. 
Here  both  tbe  conflicting  bodies,  as  well  as  the 
ecclesiastical  court  of  the  denomination ,  have 
so  construed  tbe  articles  of  faith  and  the  denom- 
ioational  tenets  as  to  hold,  impliedly  at  least, 
that  the  "means"  doctriue  is  a  departure  there- 
from. That  construction  is  bindiog  on  this 
court.  The  articles  of  faith,  being  a  solemn 
written  compact,  are  conclusive  on  tne  question 
of  faitb.  If  the  item  of  testimony  quoted  from 
Slder  Shirley  was  in  cooflict  with  the  articles 
of  faith,  thus  construed,  his  testimony  being 
oral  only,  it  cannot  be  considered  in  opposition 
to  tbe  written  compact.  Bobineon  v.  Snyder, 
07  Ind.  60,  61:  Oiler  v.  Bodkey,  17  Ind.  603; 
Symmee  v.  Brown,  18  Ind.  830-822.  But  aside 
from  that,  his  testimony,  when  examined,  may 
be  harmonized  with  all  the  other  evidence, 
which  it  is  the  duty  of  the  court  or  Jury  to  do, 
if  that  can  be  leasonably  dooe.  He  was  speak- 
ing from  bis  standpoint.  He  and  all  the  wit- 
nesses on  that  side  were  testifying  that  tbe  ma- 
jority constituted  tbe  church,— as  the  learned 
counsel  have,  in  the  brief  on  this  petition,  re- 
peated nearly  fifty  times,  that  the  majoritv  is 
tbe  church,  and  the  church  is  the  majoritv. 
He  said,  "So  far  as  I  know  of  its  church  his- 
tory, it  has  been  'means'  since  the  beginning,  in 
its  constitution;"  that  is.accordine  to  all  the  wit- 
nesses on  that  side  tbe  majority  is  the  church. 
Therefore  he  means  that  the  majoritv,  so  far 
as  he  knows,  belie vei^tn  the  "means"  doctrine. 
That  fact  was  notdeoiM.  How  it  was  at  the 
constitution  of  the  i^htarch,  he  does  not  state. 
What  did  be  know?  ''>He  was  speakini?  more 
than  fifty  years  after  the  church  was  founded, 
and  only  spoke  so  far  as  he  knew.  He  testified 
that  he  was  but  a  boy  in  1850,  which  was 
twenty-four  years  after  the  church  was 
founded.  He  did  not  profess  to  know  what 
tbe  original  faith  was  on  which  the  church 
was  constituted.  Such  testimony,  it  has  been 
beld,  affords  no  information  as  to  what  the 
original  faitb  was  on  which  the  church  was 
founded,  and  the  faith  at  that  time  is  the  vital 
and  turning  point.  Kniskern  v.  LutTttran 
Churches,  and  HoehCe  Appeal,  supra,  8o  that 
there  is  really  no  conflict  between  the  item  of 
testimony  in  Question  and  the  articles  of  faith, 
and  other  evidence  as  to  what  the  original  faith 
of  the  church  was;  but,  if  there  was  such  con- 
flict, the  solemn  written  compact  must  be  held 
conclusive. 

The  fourth  and  last  proposition  made  is  that 
appellants  were  not  legally  elected  trustees  by 
the  minority,  because  there  was  no  vacancy  in 
such  offices,  and  that  a  minority  could  not  elect, 
and  hence  appellants  could  not  maintain  this 
suit.  In  Bchnon's  Appeal^  svpra,  Sharswood, 
J.,  speaking  for  tbe  court,  said:  "The  corpo- 
ration or  society  are  trustees,  and  can  no  more 
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divert  the  property  from  tbe  use  to  which  it  was 
originally  dedicated,  than  any  other  trusteea 
can.     If  they  should  undertake  to  divert  the 
funds,  equity  will  raise  some  other  trustee  to 
administer  them,  and  apply  them  according 
to  the  intention  of  the  original  donors  or  sub- 
scribers."   That  was  a  case  where  both  fac- 
tions, as  here,  had  elected  trustees.    To  tb» 
same  effect  are  several  of  the  cases  cited  in 
this    and   the   original   opinion.    But  there 
is   another,    and     perhaps   a   more   conclu- 
sive, reason  why  the  legality  of  the  election  of 
the  appellees  in  this  case  is  not  to  be  consid- 
ered; and  that  is  that  there  was  no  issue  under 
which  the  authority  of  the  appellants,  as  trua* 
tees,  to  sue,  could  be  inquired  into.    The  com- 
plaint shows  on  its  face  that  appellants  sued 
in  their  capacity  as  trustees  of  Mt.  Tabor  Reg- 
ular Baptist  Church.    The  only  answer  to  the 
complsint  reads  thus:    "The  defendants  in  the- 
above  case,  for  answer,  say  that  the  said  Albert 
Smith,  Samuel  Bchenck,and  Thomas  Shepherd 
are  not  the  trustees  of  the  Mu  Tabor  Remilar 
Baptist  Church,  and  were  not  at  the  time  of  the* 
commencement  of  this  action;  that  the  defend- 
anu  Robert  G.  Pedigo,  Preston  Smith,  and 
Levi  Shirley  are  the  trustees  of  said  church  and 
corporation,  and  were  so  at  tbe  time  of  the  com- 
mencement of  this  suit:  and  the  said  defendanta 
deny  each  and  every  allegation  in  said  complaint 
contained.    Wherefore  they  demand  judgment 
for  costs  and  all  proper  relief."    This  answer 
was  verifled.    But  it  was  a  palpable  attempt 
to  defeat  the  merits  by  dilatory  matter  ia 
abatement  that  has  nothing  to  do  with  the 
merits,  by  commingling  them  together.    They 
sought  to  try  the  merits  under  cover  of  matter 
in  abatement,  and,  failing  in  their  defense  od 
the  merits,  fall  back  on  the  matfer  in  abate- 
ment, and  insist,  not  on  abating  the  suit,  but 
on  a  finding  and  judgment  in  their  favor  on 
the  merits.    The  common  law  would  not  per- 
mit this  to  be  done,  and  for  a  long  time  our 
Code  was  construed  not  to  have  changed  the 
common  law  in  this  respect,  but  it  was  after- 
wards construed  to  have  modified  the  common 
law  so  as  to  allow  matter  in  abatement  and  ia 
bar  to  be  pleaded  together  in  the  same  answer. 
But  immediately  thereafter  the  legislature  en- 
acted tbe  following:    **  Pleadings  denying  the 
jurisdiction  of  the  court,  or  in  abatement  of 
the  action,  and  all  dilatorv  pleadings,  must  be 
supported  hj  affidavit    The  character  or  ca- 
pacity in  which  a  party  sues  or  is  sued  and  the 
authority  by  virtue  of  which  he  sues,  shall  re- 
quire no  proof  on  the  trial  of  the  cause,  unlesa 
such  character,  capacity,  or  authority  be  de- 
nied by  a  pleading  under  oath,  or  affidavit  filed 
therewith.    An  answer   in  abatement   must 
precede,  and  cannot  be  pleaded  with,  an  answer 
in  bar,  and  the  issue  thereon  must  bie  tried  first 
and  separately.    If  the  issue  be  found  against 
the  answer,  the  judgment  must  be  that  the 
party  plead  over,  and  for  all  costs  of  the  action 
up  to  that  time."    Rev.  Stat  1894,  §  868  (Rev. 
Stat.  1881,  §  865).    It  was  held  before  tbe  en- 
actment of  this  statute  that  tbe  authority  of  a 
party  to  sue  could  only  be  put  in  issue  by  a 
plea  in  abatement  verifled.    Ifblte  v.  Libbert, 
84  Ind.  163.    It  has  also  been  held  by  tbia 
court  that  at  common  law,  as  well  as  under 
this  provision  of  the  Code,  matter  in  abate- 
ment must  precede,  and  cannot  be  pleaded 
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with,  matter  In  bar.  Field  v.  MtUone,  102 
iDd.  251;  Din'ggina  ▼.  Clark,  64  lod.  49,  48 
Am.  Rep.  140;  Moore  v.  Harmon,  142  iDd. 
•555.  It  was  frequentl]^  held,  prior  to  the  en- 
«ctmeDt  of  tbe  provision  of  the  Code  above 
<luotcd,  that  a  plea  in  abatement  along  with 
one  in  bar  is  a  waiver  of  the  matter  in  abate- 
ment, and  that  such  matter  in  abatement  can- 
not  be  considered  by  tbe  court.  Kenyan  v. 
WiUiame,  19  Ind.  46.  47;  Jonee  v.  Cincinnati 
Tupe  Fovndry  Co,  14  Ind.  90  92;  Kdler  v. 
MiUet,  17  Ind.  207.  And  since  that  enact- 
inent  the  same  rule  was  applied  in  Field  y, 
Malone,  102  Ind.,  at  padres  256,  257,  where  this 
court  said:  '*The  appeUee  insists  that  the 
iplea  in  abatement,  having  been  filed  with  the 
general  denial,  and  forming  the  second  para- 
graph of  the  same  answer,  cannot  be  consid- 
ered. .  .  .  And  this  unquestionably  was 
the  rule  under  the  common  law,  and  is  the 
rule  under  the  present  Code."  The  answer 
here  did  not  ask  to  abate  the  action,  but  asked 
Judgment  on  tbe  merits  for  the  defendants. 
Therefore,  under  the  statute  and  tbe  previous 
decisions  of  this  court,  the  matter  in  abate- 
ment was  waived,  thus  making  it  wholly  un- 
oecessary  to  prove  the  character  or  capacity 
4n  which  appellants  sued. 
Petition  overruled, 

Howard.  J.,  dissenting: 

With  the  greater  part  of  the  original  opinion 
in  this  case,  as  well  as  of  the  principal  opinion 
on  the  petition  for  a  rehearing.  I  fully  concur. 
There  can  be  no  question  that  those  who  retain 
'<he  original  faith  of  a  church  or  congregation 
«re  entitled  to  retain  also  the  property  acquired 
by,  or  given  to,  such  church  or  conmgation. 
T^hose  who  fall  away  from  tbe  original  faith, 
whether  the  ms jority  or  the  minority,  can  have 
no  right  to  take  with  them  any  of  the  property 
of  the  church.  The  property  having  been 
Itiven  to  the  church,  or  acquired  by  it,  for  tbe 
purpose  of  sustaining  or  spreading  the  belief 
and  practice  in  its  doctrines,  it  would  be  mani- 
festly inequitable  that  members  afterwards  re- 
jecting the  faith  should  have  any  part  in  the 
froperty  used  in  disseminating  the  same  faith, 
am  of  opinion,  however,  that  there  was  evi- 
•dence  in  this  case  quite  sufficient  to  sustain  the 
finding  of  the  trial  court,  and,  this  being  the 
oase,  that  we  have  no  right  to  disturb  the  Judg- 
ment so  rendered.  Tbe  evidence,  as  I  read  it, 
«nd  even  the  original  articles  of  faith  and  prac- 
tice, and  the  code  of  rules  adopted  by  the 
church  on  its  organization,  sustain  tbe  finding 
that  Mt.  Tabor  Regular  Baptist  Church  taught 
from  the  beginning  the  faith  now  professed  by 
<be  appellees, — that  it  was  a  "  means"  church 
from  its  foundation.  Tbe  decisions^of  the  va- 
rious councils  and  of  the  Danville  Association 
«re  all  confessedly  but  evidence  of  what  was 
the  original  belief  of  the  church.  But,  besides 
this  evidence,  there  was  ample  evidence,  also, 
^ven  by  many  learned  teachers  and  doctors  of 
tbe  Baptist  Church,  going  to  show  that  the 
Mt  Tabor  Church  was  always  a  "means," 
«nd  not  an  "anti- means,"  church;  in  other 
words,  as  its  articles  of  belief  and  rules 
of  decorum  seem  to  show,  that  while  tbe 
•church  believed  in  election  by  grace,  and  justi- 
fication by  tbe  righteousness  of  Qod,  yet  it  also 
believed  that  they  that  have  done  good  shall 
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rise  to  eternal  life,  and  that  they  that  hanv 
done  evil  shall  descend  to  eternal  damnation, 
and  that  men  may  be  brought  to  God  by  hu- 
man means,  Qod  so  making  use  of  the  instn- 
mentality  of  man.  Much  evidence  was  aha 
given  to  show  that  by  the  original  constitatioo 
of  this  church  tbe  form  of  government  is  that 
the  majority  vote  is  the  voice  of  tbe  church, 
even  in  articles  of  faith;  that  each  church  must 
put  its  own  construction  upon  the  Srripmres; 
and  th'it  this  must  be  done  by  a  majority  vote. 
There  is  no  appeal  to  any  other  authority. 
The  local  church  is  supreme.  The  recoid  fur- 
ther shows  that,  as  a  matter  of  fact,  the  "  and- 
means"  minority  was  not  expelled  for  any 
belief,  or  want  of  belief,  but  **  for  disorderly 
conduct,  in  declaring  an  unfellowship  for  a 
portion  of  the  members  of  Mt  Tabor  Chaich.* 
The  eridence  here  referred  to  was  believed  by 
the  trial  court,  who  therefore  found  that  tbe 
"  means  "  majority  were  the  true  Mt  Tabor 
Church,  and  rightfully  entitled  to  the  church 
property.  I  am  at  a  loss  consequently,  to 
know  how  we  can,  consistently  with  the  rules 
of  this  court,  disregard  the  finding  so  made, 
and  reverse  the  judgment  based  upon  it.  For 
the  reasons  here  given,  I  must  dissent  from 
the  conclusion  reached  by  the  majority  of  my 
brethren. 


Louise  E.  HENNBGER,  AppL^ 

e. 

Byron  LOMASw 
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1.  BCarrlai^   wttb  har  aadui 

ffoisbes  the  risrht  of  aotlon  for  damases  for  se- 
duotlon,  whloh  is  iriven  by  Rev.  Stat  WL,  •  ttt 
(.Rev.  Stat  1804, 1 96i),  to  any  uomatiied  woidmi, 
and  she  oannot  maintain  an  action  against  him 
therefor  after  a  dlvoroe* 

8.  ▲  marriaga  prooarad  b^  frsMid  la 
▼oldahla  at  tbe  suit  of  the  injured  party  tnde* 
pendent  of  any  provisions  of  the  dlvoroe  law. 

Z*   A  maraly  Itomal  marrla 

into  without  intent  to  perform  t 
vows,  but  only  to  avoid  imprisonment  for 
tardy  and  lyroseoution  for  seduetion,  and  wliioh 
is  followed  by  a  desertion  of  the  wife,  may  be  de- 
clared void  by  a  Judicial  decree  at  the  Inataooe 
of  the  wife. 

4«   ▲  deerea  of  tha  aiillit^  of  » 


daoer  establishes  her  right  to  sue  him  for  her 
seduction  under  tbe  Indiana  statute,  notwlth- 
standinir  the  form  of  marriafre  between  tiiem, 
which,  if  it  were  valid,  would  have  defeated  tbe 
action. 

(June  11.1808,) 

APPEAL  by  plsintiff  from  a  jndjrment  of 
the  Superior  Court  of  Allen  County  in 

Nora.— The  above  case  is  not  only  a  norei  one  in 
respect  to  the  nature  of  tbe  cause  of  aotlon  wiilcb 
is  iriFen  by  statute,  but  it  very  sharply  dlBttn- 
gulshes  between  tbe  effect  of  a  divorce  and  an  an- 
nulment of  marriage. 

For  jurisdiction  of  chancery  to  decree  nullity  or 
dissolution  of  marrlaae.  see  noU  to  BMgely  t* 
Rldgely  (Md.)  S5  L.  B.  A.  80a 
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favor  of  defendant  In  an  action  brought  to 
recover  damages  for  seduction.     Revened, 

The  facts  are  stated  in  the  opinion. 

Mr.  Samuel  M.  Heneh  for  appellant. 

Messrs,  Randall  A  Doug^haian  for  ap- 
pellee. 

Monkst  Ch.  J.,  delivered  the  opinion  of 
tbe  court: 

Appellant  brought  this  action  against  ap- 
pellee to  recover  damages  for  her  own  seduo- 
iioD,  under  the  provisions  of  ^  268,  Rev.  Stat. 
l»dl  (Rev.  Stot.  1894,  ^  264).  Appellee's 
separate  demurrer  to  each  paragraph  of  the 
amended  complaint  for  want  of  facts  was 
sustained.  Appellant  refused  to  plead  further, 
and  judgment  was  rendered  against  her. 
This  action  of  the  court  is  assigned  as  error. 
It  is  urged  by  appellee  that  the  specifications 
in  the  assignment  of  errors  are  not  directed  to 
the  ruling  on  each  paragraoh,  but  to  the  com- 

?)laint  as  an  entirety.  Wbile  tbe  specifications 
n  the  assignment  are  not  as  certain  as  they 
could  have  been  made,  vet  we  think  they  call 
in  quesUon  the  ruling  of  the  court  upon  each 
paragraph  of  the  complaint.  The  question 
presentedj[)y  tbe  demurrer  to  the  first  and  sec- 
ond paragraphs  of  the  complaint  is  whether 
a  woman  under  the  age  of  twenty-one  vears, 
Tvbo  has  been  seduced, and  marries  her  seducer, 
and  afterwards  procures  a  divorce,  has,  after 
«aid  divorce  is  granted,  a  cause  of  action 
against  him  for  damages  for  said  seduction, 
under  the  provisions  of  §  263,  Rev.  Stat.  1881 
<Rev.  Stat.  1894,  §  264).  Section  268,  Rev.  Stat. 
1881  (Rev.  Stat.  1894,  §  264),  provides  that  "any 
unmarried  female  may  prosecute  as  plaintiff  an 
action  for  her  own  seduction  and  may  recover 
therein,  sach  damages  as  may  be  assessed  in 
her  favor."  It  was  held  by  this  court  in  Dov>- 
ling  V.  Orapo,  65  Ind.  209,  that  an  action  for 
the  seduction  of  an  unmarried  female  was  not 
barred  by  her  subsequent  marriage  to  a  person 
other  than  her  seducer;  that  the  term  **unmar- 
ried/'  used  in  the  statute,  relates  to  the  time 
of  the  seduction,  and  not  to  the  time  of  the 
commencement  or  trial  of  the  action.  At 
common  law  a  valid  marriage  made  the  hus- 
band and  wife  one  person  in  law.  The  legal 
existence  of  tbe  woman  was  suspended,  or 
merged  in  that  of  tbe  husband.  1  Bl.  Ccm. 
442.  448;  Co.  Lilt.  112ft;  2  Kent,  Com.  p. 
129;  Schooler,  Hush,  ft  W.  §  6.  The  bus- 
band,  by  virtue  of  the  marriage,  was  entitled 
to  all  the  personal  property  and  chnses  in  ac- 
tion of  his  wife,  which  when  reduced  to  pos- 
session, became  his  absolute  property,  and 
was  also  entitled  to  the  exclusive  possession, 
use,  and  control  of  her  real  estate  during 
their  joint  lives.  The  marriage  extinguished 
all  debfs  and  causes  of  action  for  antenuptial 
wrongs  between  the  parties.  Long  v.  Kinney, 
49  Ind.  286;  FUnner  v.  Flenner,  29  Ind.  564; 
Burleigh  v.  Coffln,  22 N.  H.  118,  68  Am.  Dec. 
28G;  9  Am.  &Eng.  Enc.  Law,  p.  795,  and  note 
6.  They  could  not  sue  one  another,  nor  did 
any  cause  of  action  arise  in  favor  of  either 
by  reason  of  anv  injury  to  the  person  or  char- 
acter committed  by  tbe  other.  Phillips  v. Bar- 
net,  L.  R.  1  Q.  B.  Div.  436;  Kvjek  v.  Oold- 
man,  9  Mi^c.  84;  Abbott  v.  Abbott,  67  Me.  804. 
24  Am.  Rep.  27:  note  to  Com.  v.  Barry,  2 
Oreen,  Crim.  Rep.  286;  State  v.  «iwr,  70  N.  I  Schouler.  Husb.  &  W.  §  81.    These  rules  of 
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C.  60;  Peters  v.  Peters,  42  Iowa,  182;  IMy  ▼. 
Berry,  74  Me.  286,  43  Am.  Rep.  689;  Dicey, 
Parties,  *178.  Tbe  husband  was  liable  for 
bis  wife's  antenuptial  torts  and  contracts,  and 
also  for  her  torts  committed  during  coverture, 
including  those  committed  out  of  his  presence, 
and  without  bis  directions.  Ferguson  v.  Col- 
lins, 8  Ark.  241;  Phillips  v.  Richardson,  4  J.J. 
Marsh.  212;  RrownY.  Kemper,  27  Md.  666;  Hub- 
ble V.  Fogariie,  8  Rich  L.  413.  45  Am.  Dec. 775; 
AOen  Y.MeCvaough,2  Heisk  174, 6  Am.  Rep.  27; 
Heard  v.  Stamford,  8  P.  Wms.  409;  Baiik  v. 
Barman,  6  Binn.  48;  BaU  v.  Bennett,  21  Ind. 
427,  88  Am.  Dec.  856;  Baker  v.  Toung,  44  111. 
42,  92  Am.  Dec.149;  9  Am.  &  Eng.  Enc.  Law. 
pp.  828,  835;  Dicey,  Parties,  p.  477,  chap.  80, 
rule  107.  For  choses  in  action  accruing  to 
tbe  wife  during  coverture,  tbe  husband  could 
sue  alone,  but  for  her  antenuptial  ch(^ses  he 
was  required  to  join  his  wife  as  a  coplaintiff 
in  the  suit.  Tvcker  v.  Gordon,  6  N.  II.  604; 
Boozer  v.  Addison,  2  Rich.  Eq.  273,  46  Am. 
Dec.  48,  and  note,  47-51;  Thompsm  v.  Ells- 
worth, 1  Barb.  Ch.  624:  Rumsey  v.  George,  1 
Maule  &  S.  176;  Checchi  v.  PomU,  6  Barn.  A 
C.  258;  Milner  v.  Milnes,  8  T.  R.  631.  For 
injuries  to  the  person  or  character  of  the  wife, 
whether  committed  before  or  after  tbe  mar- 
riage, she  could  bring  no  action  for  redress 
without  her  husbaud's  concurrence.  Such  ac- 
tion could  only  be  brought  in  tbe  name  of 
both  for  her  injuries,  ana  the  damages  recov- 
ered were  the  property  of  tbe  husband,  and 
not  of  the  wife.  Throgmorton  v.  Davis,  8 
Blackf.  888;  Long  v.  Morrison,  14  Ind.  696, 
77  Am.  Dec.  72,  and  note;  Rogers  v.  Smith,  17 
Ind.  828,  79  Am.  Dec.  483,  and  note.  484,  485; 
Barnett  v.  Leonard,  66  Ind.  422;  Thomas  v. 
Winchester,  6  N.  Y.  897,  67  Am.  Dec.  466; 
SmaUey  v.  Anderson,  2  T.  B.  Mon.  66,  16  Am. 
Deo.  121;  Ballard  v.  Bussell,  88  Me.  196, 
S/iaddock  v.  Clifton,  22  Wis.  114,  94  Am. 
Dec.  688.  and  note,  691-694;  Gibson  v.  Gib- 
son, 48  Wis.  28,  28  Am.  Rep.  527;  Eaims 
V.  Ormo,  49  Wis.  872;  Reader  v.  Purdy,  41  111. 
279;  Anderson  v.  Anderson,  11  Bush,  827;  Di- 
cey, Parties,  p.  297,  chap.  16,  rule  67;  Soath- 
vaorth  V.  Padcnrd,  7  Masa.  96.  Any  settlement 
made  or  discharge  given  hy  the  husband  in 
such  case  bound  the  wife.  Ibid,;  Beach  v. 
Bench,  2  Hill.  260,  88  Am.  Dec.  684;  Ballard 
V.  RusseU  and  Shaddock  v.  Clifton,  supra.  For 
the  loss  of  tbe  service  and  society  of  his  wife, 
caused  by  such  injuries,  tbe  right  of  action  was 
in  the  husband  alone,  and  tbe  action  to  recover 
therefor  could  only  be  brought  in  hia  name. 
Long  V.  Morrison,  supra;  Brockbank  v.  White- 
haven Junction  R.  Co.  7  Hurlst.  <ft  N.  884;  Rog- 
ers V.  Smith,  supra;  Pollard  v.  yew  Jersey  R,  d 
Transp.  Co.  101  U.S.  228,  26L.ed.  840;  and  note 
to  Shaddock  v.  Clifton,  94  Am.  Dec,  on  page 
691.  For  the  reason  that  tbe  marriage  ex- 
tingushed  antenuptial  rights  of  action  for  tort 
or  upon  contract,  between  husband  and  wife, 
the  wife  could  not,  after  divorce  from  her  hus- 
band, or  bis  death,  maintain  an  action  against 
him  .or  his  estate  for  any  injury  to  her  person 
or  character  committed  by  him  before  their 
marriage,  or  during  coverture.  Peters  v.  Ps- 
tert,  Abbott  v.  Abbott,  and  Lihby  y.  Berry,  sw- 
pra;  Main  y.  Main,  46  111.  App.  106;  9  Am. 
&  Eng.  Enc.  Law.  p.  795,  and  notes  9.  10; 
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the  common  law  are  founded  upon  the  prin- 
ciple that  the  husband  and  wife  are  one  in 
law,  and  not  upon  the  theory  that  the  wife  is 
under  a  legal  disabilitv.  Barnett  v.  Ilarsh- 
barger,  106  Ind.  410;  PhiUipi  y.  Barrut,  tu- 

The  rules  of  the  common  law  haye  been 
greatly  relaxed  in  this  state  by  legislatiye 
enactment.  It  is  provided  by  §  5116.  Rev. 
But.  1881  (Rev.  Slat.  1894,  §  6961),  enacted  in 
1852,  that  "no  lands  of  any  married  woman 
shall  be  liable  for  the  debts  of  her  husband, 
but  such  lands  and  the  profits  therefrom 
shall  be  her  separate  property  as  fully  as  if 
she  were  unmarried;  providecf,  that  such  wife 
shall  have  no  power  to  encumber  or  convey 
such  lands  except  by  deed  in  wbich  her  bus- 
band  shall  join."  "Section  2488,  Rev.  Stat. 
1881,  enacted  in  1858,  provides  that  "the  per- 
sonal property  of  the  wife  held  by  her  at  the 
time  of  her  marriage  or  acquired  during  cover- 
ture by  descent,  deyise,  or  gift  shall  remain 
her  own  property  to  the  same  extent  and  un- 
der the  same  rules  as  her  real  estate  so  re- 
mains, and  on  the  death  of  the  husband  be- 
fore the  wife  such  personal  property  shall  go 
to  the  wife,  and  on  the  death  of  the  wife  &- 
fore  the  husband  shall  be  distributed  in  the 
same  manner  as  her  real  estate  descends  and 
is  apportioned  under  the  same  circumstances." 
This  section  was  amended  in  1891  (Rev.  Stat. 
1894,  §  2649),  but  the  provision  concerning 
personal  property  owned  by  the  wife  at  the 
time  of  her  marriage  remains  unchanged. 
Section  254,  Rev.  Stat  1881  (Rev.  Stat.  1894, 
§  255),  provides  that  "a  married  woman  may 
sue  alone:  First.  When  the  action  concerns 
her  separate  property.  Second.  When  the  ac- , 
tion  is  between  herself  and  her  husband;  but 
in  no  case  shall  she  be  required  to  sue  or  de- 
fend by  guardian  or  next  friend  except  she 
be  under  the  age  of  twenty-one  years."  Un- 
der this  section  it  is  clear  that  a  married  woman 
may,  as  sole  plaintiff,  sue  her  husband,  or 
any  other  person,  concerning  her  separate 
property.  Adams  v.  8a(er,  19  Ind.  418;  Gee 
y.  Lewis„20  Ind.  149;  Mills  v.  Winter,  94 
Ind.  329.  The  effect  of  §  254,  Rey.  Stat. 
1881  (Rev.  Stat.  1894,  §  255),  was  to  leave 
the  common-law  rule  in  force,  except  as 
to  the  cases  mentioned  in  said  section  in 
which  the  wife  was  authorized  to  sue  alone. 
Bamm  v.  Bomine,  98  Ind.  77,  80.  This 
court  held  that  said  §  254,  Rey.  Stat.  1881 
(Rev.  Stat.  1894,  §  255),  did  not  change  the 
common-law  rule  that,  in  all  actions  to  recover 
injuries  to  the  person  or  character  of  a  mar- 
ried woman,  the  husband  and  wife  must  join 
as  plaintiff.  Barnett  v.  Leonard,  Beyers  v. 
Smithy  and  Long  v.  Morrison,  supra.  Section 
5181,  Rev.  Stat.  1881  (Rev.  Stat.  1894,  g  6976). 
which  was  first  enacted  in  1879,  provides  that 
"a  married  woman  may  bring  and  maintain  an 
action  in  her  own  name  against  any  person  or 
body  corporate  for  damages  for  any  injury 
to  her  person  or  character  the  same  as  if  she 
were  sole;  and  the  money  recovered  shall  be 
her  separate  property,  and  her  husband  in  such 
case  shall  not  be  liable  for  costs."  While  the 
statutes  in  this  state  have  removed  the  disa- 
bilities of  married  women,  until  ability  is  now 
the  rule  and  disability  the  exception,  yet  all  her 
disabilities  have    not  been    removed.      Bar- 
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nftt  V.   ffarshbarger,  105  Ind.  410;   Bosa  v. 
Prather,  103  Ind.  191.    As  we  have  shown, 
the  common  law  rule  that    marriage    exiio- 
guished  all  rights  of  action  in    favor  of  the 
wife  against  the  husband,  for  antenuptial  in- 
juries by  the  husband  to  her  person  or  char* 
acter,  was  founded  upon  the  principle  of  the 
unity  of  husband  and  wife,  and  not  upon  \he 
theory  that  the  wife  was  under  a  le^  disa- 
bility.    This  rule  of  the  common   law  is  ia 
force  in  this  state,  unless  it  has  been  changed 
by  statute.    This  court  has  held  that  the  same 
hatf  not   been    abrogated.      In  speaking  of 
this  rule  of  the  common  law  in  Barnett  w. 
BarsJibarger,  on  page  413,  105  Ind.,  this  court 
said:  "  Our  decisions  declare  that  it  has  not 
been  abrogated.    In  the  carefully  considered 
case  of  Dodge  v.  Kinzy,  101  Ind. '  102,  it  is  af- 
firmed that  the  general  rule  of  the  common 
law  respecting  the  unity  of  husband  and  wife 
has  not  been  overthrown.    The  decision  m 
Mathes  V.  Shank,  94  Ind.  501,  lec^^izes  the 
rule  of  the  common  law,  and  aflSrma  that  it 
exists  except  as  changed  or  modified  by  stat- 
ute.   The  doctrine  of  the  supreme  court  of 
Massachusetts,  declared  in  Lord  y.  I^rker,  3 
Allen,  127,  was  adopted  in  Bhtas  v.  Shaw,  91 
Ind.  884,  46  Am.  Rep.  607."    Ajid  this  court 
quoted  with  approval  from  Ijord  v.   Parker, 
supra,  the  following  observations  upon  the 
effect  of  the  enabling  statute:  '*  They  are  in 
derogation  of  the  common  law,  and  certainly 
are  not  to  be  extended  by  construction.  .  . '. 
It  is  for  the  legislature,  and  not  for  the  courts, 
to  destroy  the  rule  of  the  common  law  declar- 
ing   the  unity  of   husband  and  wife.    .  .  . 
The  unity 'which  a  settled  rule  of  law  has 
recognized  through  so  many  years  cannot  he 
disregarded,  and  it  prevents  the  operation  of 
the  general  statutes  removing  the  disabilities 
of  married  women.    .  .  .    The   question  is 
not  whether  disabilities  have  been  removed, 
but  whether  the  long-prevailing  rule  of  the 
law,  declaring  husband  and   wife  to  be  one 
person,  in  legal  contemplation,  has  been  an- 
nulled."   The  same  doctrine  is  declared  in 
Grant  v.  Oreen,  41    Iowa,  88;  Mewhirter  v. 
Hajtten,  42  Iowa,  288,  20  Am.  Rep.  618;  /V 
ters  v.    Peters^  supra.    Until   this  rule  is  an- 
nulled, all  rights  of  action  for    antenuptial 
wrongs  of  the  husband  to  the  wife  are  extin- 
guished by  their  marriage.    Statutes  relating 
to  the  estate  or  property  of  the  husband  and 
wife  do  not  affect  their  personal   relations. 
They  only  change  the  status  and  rights  of  the 
husband  so  far  as  may  be  necef^sary  to  secure 
to  the  wife  the  enjoyment  of  the  rights  con- 
ferred  by  such  statutes.    Section  254,   Rev. 
Stat.  1881  (Rev.  Stat.  1894,  §  255),  authorizes  a 
wife  to  sue  alone  where  the  cause  of  action  re- 
lates to  her  separate  property,  and  under  said 
section  she  may  sue  her  husband,  or  any  other 
person  or  persons,  concerning  such  property. 
mViWn*  v.l/tV^,9lnd.l00;  8w«y.  iSwW.lSInd. 
225;  Flentier  v.  Flenner,  29  Ind.  564.     Said  sec- 
tion changes  the  procedure,  but  confers  no  new 
right  on  the  wife,  and  does  not,  therefore,  en- 
title her  to  sue  her  husband  for  a  personal  in- 
jury to  fierself.  committed  by  him  either  be- 
fore or  after  their  marriage,  for  the  reason 
that  whether  a  husband  is  liable  to  his  wife 
therefor  is  not  a  mere  question  of  procedure, 
but  of  substantial   right,     Peters   v.    Peter9, 
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Libby  V.  Berry,  Abbott  v.  Abbott,  PhiUipi  y. 
Bar  net,  Mewhirter  y.  Hatten,  and  Grant  y. 
Oreen,  ntpra.  It  is  clear  that  §  5181,  Rev. 
8tat.  1881  (Rev.  Stat.  1894,  ^  6976),  autboriz 
iDg  the  wife  to  \iTiug  and  maiDtatn  an  actioD  in 
her  own  name  for  any  in  jury  to  her  person  or 
character,  the  same  as  if  sbe  were  sole,  merely 
changes  the  procedure  but  gives  no  new  right. 
and  only  applies  to  such  causes  of  actions  as 
could  only  be  maintained  by  the  husband  and 
^ife  as  coplaintiffs  before  said  sectioD  took  ef- 
fect. The  wife  could  not,  theri  fore,  maintain 
an  action  in  her  own  name,  under  this  section, 
against  her  husband,  for  any  injury  to  Iter  per- 
son or  character.  Besides,  the  section  pro- 
vides that,  the  husband  in  such  case  shall  not 
be  liable  for  costs;  and  this,  in  express  terms, 
indicates  that  the  wife  cannot  maintain  an  ac- 
tion in  her  own  name  a/?ainst  her  husband,  un- 
der said  section.  In  1860  the  legislature  of 
New  York  passed  an  act  (Laws  1860.  chap.  60, 
p.  158),  by  $^  7  of  which  it  was  provided:  *'Any 
married  woman  may  bring  and  maiotain  an 
action  in  her  own  name  for  damages  against 
any  person  or  body  corporate  for  any  injury  to 
her  person  or  character  the  same  as  if  sbe  were 
■ole,  and  the  money  received  upon  settlement 
of  any  such  Judgment  shall  be  her  sole  and  sep- 
arate property."  This  section  was  amended 
by  an  act  passed  in  1862  (Laws  1862.  chap. 
172),  but  not  in  respect  to  tbe  wife's  right  to 
bring  an  action  as  provided  in  the  act  of  1860. 
It  was  held  in  Freethy  y.  Freethy,  42  Barb. 
641,  that  a  wife  could  not  maintain  an  action 
against  her  hu.sband  to  recover  damai;es  for 
slander  uttered  by  him;  and  It  was  declared 
that  ihe  lej;i<;laturedid  not  intend  by  tbe  laws 
of  1860  and  1862^  to  which  reference  has  been 
made,  to  change  tbe  common  law  rule  as  to 
the  unity  of  husband  and  wife.  In  Longen- 
dyke  v.  Longendyke,  44  Barb.  866,  it  was  held, 
under  tbe  same  section,  that  the  wife  could 
not  maintain  an  action  against  her  husband  for 
an  assault  and  battery.  In  SefivlVi  v.  Sc/iultz, 
80  N.  Y.  644.  the  court  of  appeals  followed 
the  foregoing  cases,  and  held  that  the  wife 
could  not  maintain  an  action  against  her  hus- 
band to  recover  damages  for  assault  and  bat- 
tery. Section  7  of  the  Acts  of  1860  and  1862, 
of  New  York,  was  more  comprehensive  than 
g  5181,  Rev.  Stat.  1881  (Rev.  Stat.  1894, 
^  6976),  because  it  did  not  exclude  the  right  of 
the  wife  to  sue  the  husband,  by  providing  that 
he  should  not  be  liable  for  costs. 

It  is  evident  from  what  we  have  said,  and 
the  authorities  cited,  that  appellant's  right  of 
action  against  appellee  for  her  seduction  was 
extinguished  by  their  marriage,  and  that  she 
could  not  maintain  an  action  against  him  there- 
for after  her  divorce.  To  the  same  effect  are 
the  cases  of  Peters  v.  Peters,  Libby  y.  Berry,  Ab- 
bott v.  Abbott,  Mewhirter  v.  Hatten,  and  Orant 
V.  Oreen,  eupra.  But  counsel  for  appellant 
insists  "that  she  obtained  the  divorce  from  ap- 
pellant on  the  ground  that  the  marriage  on  the 
part  of  the  appellee  was  fraudulent,  and  that 
she  has  a  cause  of  action  after  said  divorce, 
against  him,  for  her  seduction."  It  is  true 
that  it  is  alleged  in  the  first  and  second  para- 
graphs of  the  complaint  that  appellee  fraudu- 
lently married  appellant  to  avoid  imprison- 
ment, and  that  he  did  not  intend  to  live  or 
cohabit  with  her  as  a  husband,  or  to  keep  his 
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marriage  yowa,  hut  to  desert  her.  and  that  he 
did,  immediately  after  said  marriage,  leave, 
abandon,  and  desert  her,  and  never  lived  or 
cohabited  with  her  after  said  marriage,  and  re- 
fused to  support  appellant,  althoueh  he  was 
able  to  do  so;  but  it  is  not  alleged  that  the  di- 
vorce was  granted  on  this  ground.  Without 
such  an  averment,  it  must  be  presumed  that 
the  word  ''divorce"  was  used  in  its  ordinary 
sense,  and  that  such  divorce  was  granted  ap- 
pellant for  some  statutory  cause.  Miller  v. 
Miller,  38  Cal.  858.  If,  however,  it  was  al- 
leged in  said  paragraphs  that  tbe  divorce  was 
granted  to  appellant  on  the  part  of  appellee  on 
account  of  the  alleged  fraud  on  the  part  of  ap- 
pellee, it  would  be  equivalent  to  an  allegation 
that  the  court  hod  granted  appellant  a  decree 
of  nullity,  and  adjudged  that  said  marriage 
was  void.  Substance,  not  names  or  form,  con- 
trols in  determining  the  meaning,  character, 
and  effect  of  a  pleading,  or  the  judgment  or 
decree  of  a  court.  Fraud  is  not  a  cause  of  di- 
vorce, but  a  marriage  voidable  on  the  ground 
of  fraud  may  be  adjudged  void  by  a  court  of 
competent  jurisdiction.  While  the  term  "di- 
vorce" is  tot  properly  applicable  to  a  decree  of 
nullity,  yet  such  a  decree  is  often  called  a 
"divorce."  14  Am.  &Eng.  Enc.  Law,  p.  532; 
1  Bishop,  Mar.  &  Div.  (ed.  1881 )  ^  16C.  In  2 
Bishop,  Mar.  &  Div.  (ed.  1891),  it  is  said: 
''Not  infrequently  the  judicial  declaration  of 
nullity  is  called  a  'divorce.'  It  is  properly  so 
where  the  marriage  it  declares  void  was  only 
voidable.  For  example,  it  is  common  and  cor- 
rect language  to  speak  of  impotency  as  a  cause 
for  divorce.  And  Blackstone  writes  that 
'divorce  a  vinculo  matrimonii  must  be  for 
some  of  the  canonical  causes  of  impediment. 
But  the  expression  'sentence'  or  'decree  of  nul- 
lity' equally  will  indicate  the  legal  avoidance 
of  tL  voidable  marriage;  and  it  seems  more  sig- 
nificant, and  less  liable  to  be  misunderstood, 
than  the  other,  and  somewhat  better  in  accord 
with  modem  usage."  The  question  presented 
by  the  demurrer  to  the  third  paragraph  of  tbe 
amended  complaint  is  whether  a  woman  who 
has  been  seduced  and  marries  her  seducer, 
and  the  court  afterwards,  on  her  application, 
adjudges  that  said  marriage  was  void,  can.  af- 
ter such  decree,  bring  and  maintain  an  action 
against  him  for  said  seduction,  under  t^  263, 
Rev.  Stat.  1881  (Rev.  Stat.  1894,  ^  264).  An 
action  for  divorce  is  brought  for  the  purpose  of 
dissolving  a  marriage,  while  a  nullity  suit  is 
brought  for  the  purpose  of  having  a  void  mar- 
riage declared  yoid,  or  a  voidable  marriage 
judicially  made  void.  In  the  divorce  suit  the 
marriage  is  recognized  as  valid,  and  adjudged 
to  be  dissolved  from  tbe  date  of  the  decree; 
but  in  tbe  nullity  suit  the  marriage  is  not  rec- 
ognized, but  is  adjudged  void,— that  is,  that 
there  was  no  marriage, —and  the  rights  of  the 
parties  are  the  same  as  if  the  marriage  had 
never  taken  place.  1  Bishop,  Mar.  &  Diy. 
(ed.  1891)  §g  259, 271.  It  follows  that  the  rule 
established  in  this  state,  that  all  property  ques- 
tions between  husband  and  wife  are  presumed 
to  be  adjudicated  in  the  decree  of  divorce,  does 
not  apply  to  a  decree  of  nuUitv,  and  can  there- 
fore have  no  application  to  this  case.  A  mar- 
riage which  is  procured  by  fraud  is  voidable 
at  the  suit  of  the  injured  party,  and  may  be 
declared  void  by  judicial  decree.    The  courts 
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have  jurisdiction  of  such  actioos,  independ- 
eotly  of  ao}'  provision  of  the  divorce  law. 
BUhop  V.  Redmond,  88  Ind.  157;  Tefft  v.  Tefft, 
35  Iiid.  44,  50,  and  cases  c\iQ^\ Mason  v.  Mason, 
101  Ind.  25,  28;  Olark  y.  FUld,  13  Vt  460, 472; 
Le  Barron  v.  Le  Barron,  2  Am.  L.  Reg.  N.  B. 
212;  Ferlat  v.  G'eyV?^,  Hopk.  Ch,  478.  14  Am. 
Dec.  554;  Qillett  v.  Qilleit,  78  Mich.  184;  Bmith 
V.  .Smt(A.  51  Mich.  607;  Tomppert  y.  J'e^wp- 
pert,  13  Bush,  826,  26  Am.  Dec.  197;  Lyndon 
V.  Lyndon,  69  III.  43;  7>w«  v.  Ranney,  21  N. 
H.  52.  63  Am.  Dec.  164;  Rdbertaon  v.  Cole,  13 
Tex.  356;  McKinney  y.  (7iarA»,  2  Swan,  821, 
324,  58  Am.  Dec.  69;  WUlard  y.  Willnrd,  6 
Baxt.  297,  32  Am.  Rep.  529;  Carris  v.  (7arm, 
24  N.  J.  Eq.  516;  2  Bishop,  Mar.  &  Div.  (ed. 
1891)  ^  803;  1  Bishop,  Mar.  <&  Diy.  (cd.  1891) 
^^  471-473,  476,  notes  1  and  2;  Id.  §§_477,  643, 
544;  Reeve,  Dom.  Rel.  206;  2  Kent,  Com.  767; 
Schoulor,  Dom.  Rel.  35. 

In  Eoglanci  the  power  to  annul  marriages 
was  exercised  by  the  ecclesiastical  courts,  and 
the  principles  and  practice  conceruing  such 
jurisdiction  constituted  a  part  of  the  common 
law  of  that  country^  and  was  therefore  adopted 
as  the  law  of  this  state  by  statute.  Section  236, 
Rev.  Stat.  1881  (Rev.  Stat.  1894,  §236);  TcfftY, 
Teffty  supra.  Courts  having  the  jurisdiction  of 
courts  of  equity,  under  the  general  power  to 
annul  fraudulent  contracts,  have  also  jurisdic- 
tion to  annul  a  marriage  on  account  of  fraud. 
Clark  y.  Field,  supra;  Keyes  v.  Keyes,  22  N. 
H.  553;  Buriis  v.  Hvrtis,  Hopk.  Ch.  557,  14 
Am.  Dec.  563;  Wiyhtman  v.  Wightman,  4 
Johns.  Ch.  843;  Carris  v.  Carris,  supra.  In 
Bishop -7.  Redmond,  supra,  appellee  charged  in 
her  complaint  that  Redmond,  one  of  the  appel- 
lants, married  her  in  the  evening,  and  aban- 
doned her  the  next  morning;  that  prior  to  the 
marriage  he  seduced  her,  and  that  she  was  tbe 
mother  of  a  bastard  child  begotten  by  him; 
that  after  he  had  seduced  her  he  conceived  the 
fraudulent  scheme  of  cheating  her  by  marry- 
ing and  abandoning  her,  and  by  conveying 
before  marriage  all  of  hispioperty;  that  Jacob 
Bishop,  his  co-appellant,  conspired  with  him 
in  this  fraudulent  design,  and.  for  the  purpose 
of  aiding  in  carrying  it  into  effect,  received  a 
conveyance  of  land  from  him;  that  the  convey- 
ance was  without  consideration,  and  was  made 
to  and  re(  eived  by  Bishop  for  the  sole  purpose 
of  giving  effect  to  the  fraudulent  scheme  to 
defraud  appellee.  Prayer  that  a  divorce  be 
gianted,  alimony  awarded,  and  the  fraudulent 
conveyance  set  aside.  This  complaint  did  not 
state  any  statutory  cause  for  a  divorce,  but 
did  state  facts  sufficient  to  entitle  appellee 
to  a  decree  of  nullity  on  the  ground  of  fraud. 
It  was  only  upon  this  theory  that  the  action 
of  the  trial  court  could  be  sustained.  The  dif- 
ference between  that  action  and  the  one  at  bar 
is  that  in  that  action  the  injured  party  sought 
and  obtained  the  decree  of  nullity  and  dam- 
ages (incorrectly  called  "alimony"  in  the  com- 
plaint and  tbe  decree  of  the  trial  court)  in  tbe 
same  action,  while  in  this  the  decree  of  nullity 
was  first  procured,  and  the  action  for  damages 
brought  afterwards.  It  was  shown  by  the 
evidence  in  that  case  that  Elijah  Redmond  had 
carnal  knowledge  of  appellee  in  June.  1879; 
that  while  appellee  was  pregnant  with  child 
by  said  Redmond,  he  conveyed  the  real  estate 
describedln  tbe  complaint  to  his  co-appellant, 
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Bishop,  in  November,  1870;  that  tbe  bastard 
child  was  born  in  March,  1880,  and  appellee 
was  married  to  Redmond,  the  father  of  said 
child,  in  November,  1880;  and  that  the  all^a- 
tions  of  the  complaint  heretofore  set  oat  were 
true.  The  court  below  rendered  a  decree  of 
nullity  in  favor  of  appellee,  calling  it  as  is 
often  done,  a  "divorce/'  and  a  iadgmeot  for 
damages  against  her  seducer,  and  a  decree  set- 
ting aside  the  conveyance  of  the  real  estate  to 
Bishop,  and  that  the  same  be  sold,  which  was 
affirmed  by  this  court  on  appeal.  The  cooit 
in  that  case  held  that  where  a  ooospiracy  is 
formed  for  the  purpose  of  defeating  the  daim 
of  a  woman  for  her  seduction,  in  which  a 
fraudulent  purpose  to  marry  and  then  aban- 
don her  enters  into  and  forms  a  part  thereof, 
the  claim  for  damages  for  the  seduciioo  is  not 
defeated  by  the  marriage  entered  into  for  the 
purpose  of  carrying  such  scheme  into  ezeca- 
tion.  The  court  said:  "The  eleventh  inairuc- 
tion  given  by  the  court  was  correct.  It  in- 
formed tbe  lury  that  if  the  evidence  satisfied 
them  that  the  conveyance  was  made  to  and  ac- 
cepted by  Bisbop  for  tbe  purpose  of  defrauding 
the  appellee  out  of  any  judgment  that  might  te 
obtained  against  his  grantor,  they  migbt  find 
the  conveyance  to  be  fraudulent.  As  we  have 
seen,  in  examining  the  complaint,  the  appellee 
was  a  creditor  from'  the  time  (June,  1879}  the 
right  to  legal  redress  accrued  in  her  favor,  and 
if  the  conveyance  was  made  for  the  fraud- 
ulent purpose  of  preventing  the  collection  of 
a  judgment  rendered  in  vindication  of  that 
right,  she  was  entitled  to  have  it  set  aside. 
It  is  argued  that  the  evidence  shows  a  mar- 
riage, and  that  this  had  the  effect  of  cancelioj; 
the  prior  right,  and  that,  therefore,  the  rule 
declared  in  the  instruction  is  not  applicable. 
There  was,  however,  evidence  fully  justifyine 
the  inference  that  the  marriage  was,  as  the 
complaint  charges,  one  of  the  steps  in  the 
fraudulent  scheme  to  defeat  the  claim  of  the 
appellee,  and  was  contracted  solely  for  the  pur- 
pose of  cairying  it  into  effect.  If  the  marriage 
was  entered  into  for  this  corrupt  purpose,  and 
there  was  an  abandonment  of  the  appellee 
pursuant  to  the  preconceived  design  to  defraud 
her«  It  did  not  defeat  the  claim  for  damages 
for  the  original  wrong."  What  was  the  origi- 
nal wrong?  The  seduction  of  appellee  by 
Redmond,  one  of  the  appellants.  Of  course, 
the  right  of  appellee  to  recover  damages 
against  Redmond,  and  set  aside  the  convey- 
ance to  Bishop,  depended  upon  whether  a 
decree  of  nulliiy  (called  a  "divorce"  in  tbe 
complaint  and  decree)  was  granted  to  him.  If 
appellee  in  the  case  at  bar,  as  alleged,  did  not 
intend  to  live  and  cohabit  with  appellant,  or 
have  any  sort  of  marital  intercourse  with  her, 
when  the  marriage  ceremony  was  performed, 
but  merely  went  through  the  formalilies  to 
avoid  imprisonment  for  bastardy  and  proaeca- 
tion  for  seduction,  and  immediately  left,  and 
did  not  perform  his  marriage  vows,  the  mar- 
riage was  voidable,  at  the  election  of  appellant, 
upon  the  discovery  of  such  fraud;  and  she  was 
entitled  to  bring  an  action  against  appellee, 
and  have  the  same  declared  void  by  judicial 
decree.  Bishop  v.  Redmond,  supra,  and  au- 
thorities cited  above;  1  Bishop,  Mar.  &  Div. 
(ed.  1891)  §S  473,  476,  note  2;  Id.  ^§  827-S39, 
477.     After  such  decree  had  been  rendered. 
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she  had  the  right  to  sue  appellee  for  her  se- 
ductioD,  the  same  as  if  she  had  neyer  heen 
married  to  him. 

It  also  appears  from  the  allegationB  in  the 
third  paragraph  of  the  amended  complaint 
that  appellant  was.  when  married  to  appellee, 
uDder  the  age  of  sixteen  years,  and  was  there- 
fore incapahle,  on  that  account,  of  contracting 
such  marriage  with  appellee.  Section  5824, 
Rev.  Btat.  1881  (Rev.  Htat.  1894.  §  7289).  It 
is  provided  by  §  1025,  Rev.  Stat.  1881  (Rev. 
Stat.  1894,  §  10:^7),  that  when  either  of  the 
parlies  to  a  marriage  shall  be  incapable,  from 
want  of  age,  of  contracting  such  marria|j;e,  the 
same  may  be  declared  void,  on  application  of 
the  incapable  party,  by  any  court  having  jur- 
isdiction to  decree  divorces.  It  is  clear  that 
appellee  was  also  entitled  to  have  her  marriage 
to  appellant  annulled  on  this  ground,  unless 
she  ratified  said  marriage  after  die  arrived  at 
the  age  of  sixteen  years.  14  Am.  &  Eng.  Enc. 
liaw,  pp.  487-489.  Bhafher  v.  ^U,  20  Ohio. 
1 ;  McUoma  V.  Sapp,  89  Ohio  St.  558;  Hclt»  v. 
Dick,  42  Ohio  St.  28.  51  Am.  Rep.  791;  Stew- 
art, Mar.  &  Div.  §§  57,  68.  It  is  the  policy  of 
the  law,  in  this  state,  however,  that  children 
born  or  begotten  during  the  existence  of  a 
voidable  marriage  are  considered  legitimate, 
even  though  such  marriage  is  adjudged  to  be 
void  by  a  court  of  competent  jurisdiction. 
Section  1025,  Rev.  Stat  1881  (Rev.  SUt.  1894. 
§  1087).  It  is  not  material,  however,  upon 
what  ground  the  decree  of  nullity  was  granted 
to  appellant;  for  the  court  baa  jurisdiction, 
and  the  decree,  even  if  erroneous,  is  binding 


on  appellant  and  appellee,  and  cannot  be  quea- 
tionea  in  this  case.  Nothing  in  the  opinion  la 
in  conflict  with  the  doctrine  declared  in  State  v. 
OtU,  185  Ind.  267.  21  L.  R.  A.  738.  cited  b^ 
appellee.  In  that  case  this  court  held  that  in 
case  of  the  seduction  of  a  female  under  the  age 
of  twenty-one  years  under  promise  of  mar- 
riage, in  violation  of  the  provisions  of  g  1992, 
Rev.  Stat.  1881  (Rev.  Stat.  1894,  §  2078).  the 
subsequent  marriage  of  the  parties  was  a  bar 
to  the  further,  prosecution  for  such  crime. 
The  wife  in  that  case  had  not  attempted  to 
have  the  marriage  set  aside  for  fraud,  and  the 
marriage  was  therefore  binding  upon  the  par- 
ties and  all  other  persons,  including  the  state, 
uniil  its  nullity  was  declared  by  a  competent 
tribunal.  Tomppert  v.  Tamppert,  iupra.  If 
the  wife  in  that  case  had  obtained  a  decree  of 
nullity  against  Otis,  it  would  have  been  a 
judgment  of  the  court  that  no  marriage  had 
ever  existed  between  them,  and  the  fact  that 
there  had  been  a  marriage  voidable  at  the 
election  of  the  wife  would  not  have  been  avail- 
able as  a  defense  hj  Otis  after  such  decree  of 
nullity. 

It  follows  that  the  court  erred  in  sustaining 
the  demurrer  to  the  third  paragraph  of  the 
amended  complaint. 

Judgment  revened,  with  instructions  to  over- 
rule the  demurrer  to  the  third  paragraph  of 
the  amended  complaint,  with  leave  to  file  an 
amended  and  additional  paragraph  of  com- 
plaint, if  desired,  and  for  further  proceedings 
in  accordance  with  this  opinion*  m 
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1.  A  statute  requirlnif  emery  wheels  to 
be  provided  with  blowers  to  oarry  away 
the  dust  arlsinff  from  their  operation  is.  at  least 
so  far  as  it  applies  to  dry  wheels  and  to  the  pro- 


tection of  persons  continuously  employed  over 
theoL,  a  constitutional  exercise  of  the  police 
power. 

8.  A  statute  permtttin^  certain  uses  of 
a  dry  emery  wheel  without  a  blower,  while 
requiring  a  blower  for  other  uses,  is  not  class 
legislation  as  between  operatlyes  when  the  rule& 
apply  to  all  persons  equally. 

(March  a.  1806.) 


Note.— Police  vcwtr  to  protect  health  of  employees. 

The  exercise  of  the  police  power  to  secure  the 
safety  of  employees  against  accidents  by  statutes 
requiring  various  precautions,  such  as  guards 
around  dangerous  machinery,  is  more  common 
than  the  exercise  of  the  same  power  for  the  pro- 
tection of  the  health  of  employees,  and  the  coosti- 
tutlonallty  of  such  statutes  does  not  seem  to  have 
been  contested.  Only  the  statutes  for  the  protec- 
tion of  health  are  considered  in  this  note,  with  ref- 
erenc-e  to  statutes  for  the  prevention  of  accidents 
only  so  far  as  they  may  be  aimed  also  against  dan- 
gers to  health.  Theee  are  not  numerous  but  are 
very  important. 

A  statute  to  compel  street  railway  companies  to 
protect  employees  from  ex  posure  to  the  inclemency 
of  the  weather  when  engaged  on  any  part  of  an 
electric,  cable,  or  steam  oar  except  the  rear  plat- 
form, by  providing  an  inclosure  within  which  they 
may  work,  is  upheld  in  State  v.  Smith,  58  Minn.  86, 
25  L.  R.  A.  700.  The  court  says  that  "when  going 
at  the  rate  of  8  or  9  miles  an  hour,  perhaps  against 
a  head  wind,  and  with  the  mercury  below  aero,  the 
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position  of  the  motorman  is  one  not  merely  of  dis- 
comfort, but  of  actual  danger  to  health,  and  some- 
times to  life.** 

And  a  similar  statute  in  Ohio  is  sustained  in 
State  V.  Nelson,  52  Ohio  St.  88.  26  L.  R.  A.  S17.  Id 
which  it  is  said:  **The  act  is  clearly  authorized  as 
a  police  regulation  to  protect  the  health  and  pro- 
mote the  comfort  of  those  engaged  in  operating 
electric  cars." 

A  statute  prohibiting  the  employment  or  exhibi- 
tion of  girls  under  fourteen  years  of  age  as  danc- 
ers or  in  theatrical  exhibitions  is  upheld,  in  People 
V.  Ewer,  141 N.  Y.  128, 25  L.  R.  A.  704,  as  an  exercise 
of  the  power  of  the  state  as  parens  patHa  to  pro- 
tect the  physical,  mental,  and  moral  welfare  nf  the 
child.  The  court  said:  'The  scanty  dress  of  tkr  tmi. 
let  dancer,  the  pirouetting  and  the  various  otner 
described  movements  with  the  limbs  and  the  vocal 
efforts  cannot  be  said  to  be  without  physical  prej- 
udice to  the  physical  condition  of  the  child,*'  al- 
though still  more  stress  was  laid  on  the  danger  to 
the  mind  and  morals  of  the  child. 

The  Pennsylvania  law  requiring  more  than  one 
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I^RROR  to  the  Circuit  Court  for  Wayne 
i  CouDty  to  review  a  judgment  convicting 
defendant  of  violating  a  statutory  provision 
regulating  the  use  of  emery  wheels.    Affirmsd. 

The  facts  are  stated  in  the  opinion. 

Mr,  Airthnr  Webster,  with  Me$8r8.  Cor- 
liss, Andrus,  ft  Leete,for  plaintiff  in  error: 

The  act  of  the  legislature  here  in  question  is 
unconstitutional  because  it  deprives  the  owner 
of  a  factory  operating  emerv  wheels  of  his  lib- 
erty and  properly  without  due  process  of  law. 

Mich.  Const,  art.  6,  §  82;  Se  Jacobs,  98  N. 
Y.  115,  50  Am.  Rep.  036. 

Those  who  voluntarily  subject  themselves  to 
the  inconveniences  of  Jiny  certain  employment 
do  not  need  and  cannot  demand  the  protection 
of  the  law. 

Tiedeman,  Pol.  Power,  122d.  p.  432. 

The  use  of  emery  wheels  has  always  been  a 
legitimate  occupation,  but  now  the  state  makes 
it  ft  crime  unless  certain  conditions  are  com- 
plied with.  It  is  not  the  business  of  the  legis- 
lature to  keep  euard  over  the  health  or  com- 
fort of  the  individual  citizen. 

fii.  Louts  V.  Fitz,  53  Mo.  582;  Tiedeman,  Pol. 
Power,  p.  433,  §  122c. 

The  law,  if  constitutional,  must  necessarily 
deprive  the  proprietor  of  the  small  workshop 
of  his  constitutionally  guaranteed  liberty. 

1  Bl.  Com.  p.  189. 

It  is  unequal,  partial,  and  discriminating  in 
its  operation. 

Sean  v.  Oottrell,  5  Mich.  251;  Cooley,  Const. 


Lim.  p.  481;  SeJirewport  v.  Letp^  26  Ia.  Ann. 
671,  21  Am.  Rep.  658;  Sutherland.  StaL 
Constr.  p.  162;  Eammer  v.  State,  44  K.  J.  L. 
667.  See  also  Hudson  County  Freeholdera  r. 
Buck,  51  N.  J.  L.  155;  AUen  ▼.  PioneerPreu 
Co,  40  Minn.  117,  8  L.  R  A  538:  CWd  r. 
Bord,  Id.  479;  Wilder  v.  Chicago  db  W,  M.  R. 
Co.  70  Mich.  382. 

Messrs.  Allan  H.  Fraser  and  Ormoad 
F.  Hunt,  for  defendant  in  error: 

The  only  limitation  upon  the  legislative 
power  is  whether  the  provisions  are  reasonable. 

Hv/rst  V.  Warner,  102  Mich.  23s,  26  L.  R 
A.  484;  People  v.  Phippin,  70  Mich.  6;  People 
V.  Bdlet,  99  Mich.  151, 22  L.  R  A.  686;  UenL'h 
Department  v.  Trinity  Churchy  145  N.  Y.  22. 
27  L.  R.A.  710. 

Hooker,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  was  convicted  of  a  violation 
of  the  statute  requiring  emery  wheels  to  be 
provided  with  blowers  to  carry  away  the  dust 
arising  from  their  operation.  Pub.  Acta  1893. 
p.  151,  and  8  How.  Anno.  Stat.  §  1690s^. 
Counsel  for  the  defendant  assert  that  they  care 
to  raise  but  one  question,  via.,  the  constitution- 
ality of  this  law.  It  is  not  disputed  that  the 
state  may  regulate  the  use  of  private  prop 
ertv.  when  the  health,  morals,  or  welfare  of  the 
public  Remands  it.  Such  laws  have  their  ori- 
gin in  necessity.  Prentice,  Pol.  Powers,  4-8. 
52,  54,  161,  488.    Counsel  say  that  this  law  is 


means  of  tncrress  and  egress  to  persons  employed 
in  minlnff  and  a  metal  tube  from  top  to  bottom  of 
a  shaft  tbrouyh  which  communication  may  be  had, 
with  other  requtremonts,  locludinflrtbatof  ventila- 
tion of  mines,  is  held  constitutional,  in  Com.,  Wll- 
Uams,  V.  Bonnell,  8  Pblla.  534:  and  Com.  v.  Wilks- 
barre  Coal  Co.  fBH  Pbila.  Legr.  lot  213.  But  In  this 
case  the  statute  seems  to  be  more  for  the  safety 
against  accidents  than  for  the  health  of  the  em- 
ployeee. 

In  England  there  are  enactments  to  secure  ven- 
tilation and  safety  of  mines,  but  no  question  as  to 
the  constitutionality  of  these  acts  of  Parliament 
can  arise. 

The  Illinois  act  of  May  28, 1879,  requiring:  an  es- 
capement shaft  in  every  coal  mine  worked  by  or 
througrh  a  shaft,  slope,  or  drift  and  in  which  more 
than  ten  miners  are  employed  in  each  twenty-four 
hours  is  declared,  in  Loose  v.  People,  11  IlL  App. 
4i5,  to  be  enacted  to  protect  the  health  and  insure 
the  safety  of  the  persons  employed  in  the  mines, 
and  not  for  the  benefit  of  mine  owners. 

In  Com.,  Williams,  v.  Bonnell,  supra,  the  court 
says  of  the  Pennsyl  vania  act:  '*0f  its  constitution, 
ality  we  have  not  the  slightest  doubt,**— and  de. 
scribes  it  as  nothing  more  nor  less  than  ''a  mandate 
to  the  operators  of  coal  mines  that  they  shall  so 
work  them  as  not  to  injure  the  health  nor  endan- 
ger the  lives  of  persons  employed  in  and  about 
them.** 

Cases  involving  statutory  regulations  for  the  pro- 
tection and  safety  of  workmen  in  mines  are  treated 
in  a  note  to  Consolidated  Coal  &  M.  Co.  v.  Clay 
(Ohio)  25  L.  R.  A.  848. 

A  declaration  that  the  eight-hour  law  applicable 
to  mines,  factories,  and  smeltinsr  establishments 
would  not  be  constitutional  in  made  in  Re  Eight- 
Hour  Law  (Colo.)  SB  Pa.  3S8.  but  nothing  is  said 
therein  as  to  the  police  power  in  respect  to  health, 
and  the  decision  is  based  on  the  doctrine  against 
class  legislation. 

In  denying  the  validity  of  an  act  prohibiting  the 
manufacture  of  cigars  or  the  preparation  of  to- 
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bacoo  in  any  form  in  tenement  houses,  the  court 
said,  in  Re  Jacobs,  08  N.  Y.  96,  60  Am.  Rep.  636: 
'This  law  was  not  intended  to  protect  the  health 
of  those  engaged  in  cigar  making,  as  they  are  al- 
lowed to  manufacture  dgars  everywhere  except 
in  the  forbidden  tenement  houses;"  and  again:  ''It 
is  plain  that  this  is  not  a  health  law,  and  that  It  faaj 
no  relation  whatever  to  the  public  health.** 

A  statute  making  ten  hours  the  limit  of  a  day^ 
labor  for  railroad  employees,  and  declario^'  them 
entitled  to  extra  pay  for  any  additional  time,  is 
held  unconstitutional  as  class  legislation,  in  Wiieel- 
ing  Bndge  &  T.  R.  Co.  v.  Gilmore,  8  Ohio  a  GL  838, 
1  Ohio  Dec.  800.  But  the  court  says:  **Nor  have 
we  reason  to  doubt  the  constitutlouallty  of  statutes 
prohibiting  the  employment  of  minors  niKSer 
eighteen  years  of  age,  and  women  In  certain  em- 
ployments for  more  than  ten  hours  per  day.** 

A  provision  in  a  city  charter  that  employees  of 
contractors  doing  work  for  the  city  ahall  not  l>e  al- 
lowed to  work  more  than  eight  hours  per  day  is 
held  constitutional  in  People  v.  Warren,  77  Huo. 
ISO,  but  nothing  is  said  In  the  case  as  to  any  intent 
to  protect  the  health  of  such  employees.  Ttie 
court  quotes  the  case  of  CJnited  States  v.  OlUnger. 
66  Fed.  Rep.  OSA,  construing  a  similar  provision  la 
an  act  of  Congress  aa  to  employment  on  publk; 
works  of  the  government  or  of  the  District  of 
Columbia,  and  says:  **We  are  not  aware  that  the 
constitutionality  of  that  act  haa  ever  tiean  que»- 
Uoned.** 

But  in  Re  Kubaoh,  86  Cal.  S7i,  9  L.  B.  A.  4BS.  the 
validity  of  an  ordinance  limiting  labor  of  em- 
ployees in  carrying  out  a  oontraot  with  a  dty  to 
eight  hours  per  day.  Is  denied,  yet  the  ooiut  says 
that  *if  .  .  .  the  employment  were  aueh  aa  might 
be  unfit  for  certain  persons,  as,  for  example,  fe- 
males or  Infants,  the  ordinance  might  be  upheld 
as  a  sanitary  or  police  regulation,**  and  quotes 
from  Cooley*s  Constitutional  Limitation  aa  fol- 
lows: ''Some  employments,  for  example,  may  be 
admissible  for  males  and  improper  for  fem«lea,  and 
:  regulations  recognising  the  impropriety  and  for- 
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Inyalid  becaaseltdoet  not  apply  to  all,  not  even 
to  all  who  use  emeir  wheels,  because  some  may 
use  with  water,  ana  others  may  not  work  con- 
tinuously.   Again,  it  is  contended  that  it  is  in- 
valid because  it  prohibits  a  man  from  running 
bis  own  machine  continuously  without  protec- 
tion.    We  need  not  concern  ourselves  with  the 
last  objection,  because  we  have  not  the  case 
before  us,  and  for  the  reason  that  the  law  mav 
be  valid  to  the  extent  that  others  are  protected, 
and  invalid  in  the  particular  mentioned,  if 
such  a  construction  is  unavoidable.    For  the 
purposes  of  this  case,  it  may  be  said  that  all 
persons  who  are  given  continuous  employment 
over  dry  emery  wheels  are  within  the  provi- 
sions of  this  act.    This  singles  out  no  class,  as 
it  applies  to  all  persons  who  use  emery  wheels 
in  that  nisnner.     Necessarily  the  practical  ap- 
plication is  limited  to  those  who  engage  Id  such 
business,  but  such  is  the  case  wiib  many  laws. 
All  criminal  laws  apply  only  to  those  who 
choose  to  break  them.    This  law  applies  to  all 
who  choose  to  use  the  emery  wheel.    The  legis- 
lature has  seen  fit  to  permit  certain  uses  of  the 
dry  wheel  without  a  blower,  while  in  other 
cases  it  is  required.    This  is  competent,  and  is 
not  c1as9  legislation,   as  between  operatives. 
It  fixes  the  limits  of  use  without  a  blower,  and 
requires  it  after  such  limits  are  passed:  but  the 
rules  apply  to  all.    The  vital  question  in  this 
case  is  the  right  of  the  state  to  require  the  em- 


ployer to  provide,  and  the  employee  to  use, 
appliances  intended  for  the  protection  of  the 
latter.  Laws  of  this  class  embrace  provisions 
for  the  safety  and  welfare  of  those  whom  ne- 
cessity may  compel  to  submit  to  existing  con- 
ditions involving  hazards  which  they  would 
otherwise  be  unwilling  to  assume.  Among 
them  are  provisions  for  fire  escapes,  the  cover- 
ing or  otherwise  rendering  machinery  safe, 
the  condition  of  buildings,  ventilation,  etc. 
In  the  main,  where  the  necessity  is  obvious, 
they  commend  themselves  to  those  who  have 
at  heart  the  welfare  of  their  fellows,  and  should 
be  upheld  if  they  do  not  contravene  private 
rights.  The  Constitution  secures  to  the  citi- 
zen the  rights  of  life,  liberty,  and  private 
property,  and,  as  the  only  value  in  the  lat- 
ter consists  in  its  use,  it  follows  that  the 
right  to  use  private  property  is  within  the 
provision.  There  can,  however,  be  no  doubt 
that  the  use  of  private  property  may  be  regu- 
lated by  law.  No  one  would  think  of  ques- 
tioning the  validity  of  laws  regulating  the 
manufacture,  use.  and  sale  of  dangerous  drugs 
or  explosives,  or  laws  designed  to  insure  safety 
in  railway  travel.  The  inspection  of  boilers, 
fire  escapes  upon  hotels,  means  of  exits  from 
churches  and  other  buildings  which  the  public 
are  wont  to  frequent,  are  familiar  instances  of 
the  exercise  of  the  police  power.  These  rules 
are  defended  upon  the  ground  that  they  are 


blddlnar  women  enframing  in  them  would  be  open 
to  no  reasonable  objection.  The  same  is  true  of 
youDff  children,  whose  employmeAt  In  mines  and 
manufactories  is  commonly,  and  ought  always  to 
be,  reiruiated.^^ 

A  statute  prohibiting  the  employment  of  persons 
uoder  eighteen  years  of  age,  or  of  women,  in  any 
manufacturlnjir  establishment  more  than  Bixty 
hours  per  week  is  held  in  Com.  v.  Hamilton  Mfg. 
Co.  120  Mass.  383.  to  be  sustainable  as  a  health  or 
police  regulation. 

But  on  the  other  hand  it  is  held,  in  Ritchie  v. 
People,  166  111.  98. 20  L.  R.  A.  79,  that  a  statute  pro- 
hibiting the  employment  of  females  In  any  factory 
or  workshop  more  than  eight  hours  In  any  one  day 
or  forty- eight  hours  in  any  one  week  Is  unconsti- 
tutional, not  only  as  partial  and  discriminating, 
but  also  as  a  purely  arbitrary  restriction  upon  the 
fundamental  right  of  the  citizen  tocontrol  her  own 
time  and  faculties.  The  court  admits  tha^  '^as  a 
general  thing,  it  is  the  province  of  the  legislature 
to  determine  what  regulations  are  necessary  to 
protect  the  public  health  and  secure  the  public 
safety  and  welfare:"  but  adds  that,  "Inasmuch  as 
aez  Is  no  bar,  under  the  Constitution  and  the  law, 
to  the  endowment  of  woman  with  the  fundamental 
and  Inalienable  rights  of  liberty  and  property 
which  mdude  the  right  to  make  her  own  con- 
tracts, the  mere  fact  of  sex  will  not  justify  the  leg- 
lature  m  putting  forth  the  police  power  of  the 
state  for  the  purpose  of  limiting  her  exercise  of 
those  rights,  unless  the  courts  are  able  to  see  that 
there  Is  some  fair.  Just,  and  reasonable  connection 
between  such  limitation  and  the  public  health, 
«af ety,  or  welfare  proposed  to  be  secured  by  It.** 
It  is  not  dear  from  the  opinion  whether  or  not  the 
court  Intends  to  deny  the  power  of  the  legislature 
to  limit  to  any  degree  the  hours  of  labor  for  women 
In  any  employment,  although  It  quotes  from  Tiede- 
man  on  Limitations  of  Police  Power  the  statement 
that  "there  can  be  no  more  justification  for  the 
prohibition  of  the  proaeoution  of  certain  callings 
by  women,  because  the  employment  will  prove 
hurtful  to  themsdves,  than  it  would  be  for  the 
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state  to  prohibit  men  from  working  in  the  manu- 
facture of  white  lead  because  they  are  apt  to  con- 
tract lead  poisoning,  or  to  prohibit  occupation  in 
certain  parts  of  iron- smelting  works,  because 
the  lives  of  the  men  so  engaged  are  materially 
shortened.** 

But  statutes  requiring  fire  escapes  on  factories, 
the  guarding  of  dangerous  machinery,  and  many 
other  precautions  against  accident  or  injury  to 
health  of  employees,  are  numerous  and  their  con- 
stitutionality usually  acquiesced  in.  It  Is  because 
the  freedom  of  contract  is  Interfered  with  that  the 
constitutionality  of  such  statutes  is  denied  in  the 
case  of  Ritchie  v.  People.  Fet  the  freedom  of 
contract  is  by  no  means  unlimited.  That  of  in- 
fants and  married  women  lias  always  been  limit- 
ed for  their  own  protection.  That  of  other  persons 
also  has  been  limited  in  some  cases  solely  for  their 
own  benefit  such  as  m  oafiee  of  usury  and  of  con- 
tracts with  pension  attorneys.  Likewise,  a  ship- 
per is  denied  the  right  to  contract  with  a  common 
carrier  against  the  latter*s  liability  for  negligence 
for  the  reason,  at  least  in  part,  that  they  are  not 
deemed  to  be  on  the  same  footing.  The  degree  of 
the  danger  and  of  the  harm  to  be  avoided  seems  to 
be  the  true  test  of  the  right  of  the  legislature  to 
Interfere  with  the  freedom  of  acts  or  contracts  of 
individuals.  If  this  be  true,  ft  Is  a  question  of  po- 
lice power  and  of  public  policy  for  the  legislature 
and  not  for  the  courts  to  decide,  as  declared  in  the 
main  case  of  Psopui  v.  Skitk. 

The  power  to  protect  employees  against  their 
own  contracts  is  involved,  not  only  in  the  cases 
above  mentioned,  but  in  respect  to  their  contracts 
as  to  the  medium  of  payment  of  their  wages,  as  to 
which,  see  ruyU  to  Avent-Beattyville  Coal  Co.  v. 
Com.  (Ky.)  28  L.  R.  A.  278;  and  also  as  to  the  time  of 
payment  of  wages,  as  to  which  see  note  to  Bs 
House  Bin  No.  1280  (Mass.)  28  L.  R.  A.  844.  The  con- 
flict of  decisions  on  this  question  of  the  power  to 
limit  contracts  between  master  and  servant  is 
marked,  and  the  question  is  far  from  settled. 
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Decessary  to  the  safety  of  the  public;  not  the 
enUre  populace,  but  such  persuus  as  shall  law- 
fully place  themselves  in  a  position  requiring 
such  protection.  Where  the  law  is  aimed  at 
acts  or  conditions  which  threaten  contagion, — 
as  where  sewers,  disinfection,  or  quarantine  Is 
required,— the  necessity  of  and  the  power  to 
make  such  laws  are  obvious.  Bat  at  first 
blush  tbey  may  not  be  so  apparent  where  there 
U  no  direct  danger  to  others  than  the  party 
wbose  business  is  sought  to  be  regulated,  and 
those  with  whom  he  contracts.  It  is  contended 
ioitbis  case  that  neither  the  public  welfare  nor 
health  is  involved,  inasmuch  as  the  protection 
sought  to  be  afforded  is  limited  to  the  individ- 
ual employee,  who,  by  his  contract  of  employ- 
ment, signifies  a  willingness  to  use  the  machine 
in  its  dangerous  condition,  and  therefore  can- 
not be  heard  to  complain. .  It  is  the  law  that 
a  manufacturer  may  provide  inferior  and  even 
dangerous  machinerv,  tools,  and  utensils;  and 
enterprises  more  or  less  hazardous  are  common 
and  lawful.  Men  may  contract  to  use  such 
machinery,  or  to  perform  dangerous  service, 
and  have  no  remedy  if  injured.  But  we  are 
not  aware  that  the  police  power  is  limited  by 
such  contracts.  As  between  the  parties  them- 
selves, the  contract  may  cut  off  legal  redress 
for  injuries  sustained;  but  we  are  not  satisfied 
that  the  authority  of  the  state  is  limited  to  the 
protection  of  those  who  do  not  sustain  contract 
relations  with  each  other.  In  the  absence  of 
a  law  requiring  fire  escapes,  one  who  works 
in  a  high  building  and  is  Injured  may  be  held 
to  have  assumed  the  risk  incident  to  his  em- 
ployment, but  we  know  of  no  rule  that  pre- 
cludes the  state  from  making  a  regulation  re- 
quiring fire  escapes  to  be  placed  upon  high 
buildings,  though  the  only  object  be  to  facili- 
tate the  escape  of  employees  who  are  under 
contract  to  work  there  without  such  appliances 
for  escape.  Fire  escapes  in  hotels,  and  means 
of  exit  in  theaters  and  public  halls  are  required 
by  law  for  the  benefit  of  patrons,  who  are 
there  by  virtue  of  contract  relations  with  the 
proprietor.  80  long  as  the  rule  is  general,  and 
the  danger  to  the  public—}.  «.,  that  portion  of 
the  public  who  are  subjected  to  the  danger — 
is  clear,  it  is  a  proper  subject  for  legislative 
intervention.  In  Rs  Jacobs,  98  N.  Y.  98,  50 
Am.  Rep.  686.  is  cited  to  sustain  the  proposition 
contended  for,  but  it  cannot  be  said  to  have 
decided  the  question,  although  allusion  is  made 
to  voluntary  submission  to  alleged  dangerous 
conditions.  The  case  does  not  dispute  the 
power   to   regulate  the  business   of   private 

Sersons  where  the  public  welfare  requires,  but 
oes  deny  the  power  of  regulation  in  Uie  ab- 
sence of  such  necessity,  where  the  law  has  no 
relation  to  the  public  welfare  or  health.  See 
also  Tiedeman,  Pol.  Power,  §  122<j,  pp.  488- 
486.  The  case  of  People,  Neehamcve,  v.  War- 
den of  Oily  Ptieon,  144  N.  Y.  529.  87  L.  R  A. 
718,  is  an  interesting  one  upon  this  question, 
and  although  the  decision  there  laid  down  is 
criticised  (fjerba^  Justly)  by  Mr.  Justice  Peck- 
ham  in  a  dissenting  opinion,  concurred  in  by 
two  of  his  associates,  the  power  to  regulate 
private  affairs  where  the  public  necessity  ex- 
ists is  asserted  in  an  exhaustive  opinion  by  the 
same  learned  Judge  in  the  case  of  Health  De- 
partment ▼.  Trinity  Church,  145  N.  Y.  82,  27 
L.  R  A.  710,  in  the  course  of  which  the  power 
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to  regulate  the  appliances  for  maaufactnifoc 
is  asserted.    145  N.  Y.  48.  44^  27  L.  B.  A.  714. 
The  opinion   says:    "Hand   rails    to    stairs, 
hoisting  shafts  to  be  inclosed,  automatic  doon 
to  elevators,  automatic  shifters  for  throwing 
off  belts  or  pulleys,  and  fire  escapes  on  the 
outside  of  certain  factories,— all  these  wen  re- 
quired by  the  legislature  from  such  owner  and 
without  any  direct  compensation  to  him  for 
such  expenditure.    Has  the  legislature  no  riirfas 
to  enact  laws  such  as  this  statute  regardii^ 
factories  unless  limited  to  factories  to  be  ifaere^ 
after  built?    Because  the  factory  was  already 
built  when  the  act  was  passed,  was  it  beyond 
the  legislative  power  to  provide  sach  eafe^ 
guards  to  life  and  health  as  against  all  owners 
of  such  property  unless  upon  the  cooditiao 
that  these  expenditures  to  be  incurred  should 
ultimately  come  out  of  the  public  puxse?    I 
think  to  so  hold  would  be  to  run  coonier  to 
the  general  course  of  decisions  regarding  the 
validitv  of  laws  of  this  character  and  to  mis- 
take the  foundation  upon    which    they   are 
placed."    The  trouble  with  these  cases  arises 
over  the  inability  of  the  courts  to  fix  a  rigid 
rule  by  which  the  validity  of  such  laws  may 
be  tested.     Each  law  of  the  kind  involves  ibe 
questions:    (1)  Is  there  a  threatened  danger? 
(2)  Does  the  regulation  invade  a  constitntiocal 
right?    (3)  Is  the  regulation  reasonable?    In 
the  present  case  no  controversy  is  raised  over 
the  first  of  these.    Hence  we  are  not  called 
upon  to  discuss  it.    As  is  implied  by  what  has 
been  said,  the  constitutianal  right  to  use  prop- 
erty without  regulation  is  plain,  unless   tke 
public  welfare  requires  its  regulation.     If  tbe 
public  welfare  does  re<}uire  it,  the  right  must 
yield  to  the  public  exigency.    And  it  is  npoo 
this  question  of  necessity  that  the  third  ques^ 
tioo  depends.     All,  then,  seems  to  be  embraced 
in  the  question  of  necessity.    Unless  the  emery 
wheel  is  dangerous  to  health,  there  is  no  neces- 
sity, and  consequently  no  power,  to  regulate 
it.    Unless  the  blower  is  a  reasonable   ami 
proper  regulation,  it  is  not  a  necessary  one. 
Who  shall  decide  the  question,  and  by  what 
rule?    Shall  it  be  the  legislature  or  tbe  courts? 
And,  if  the  latter,  is  it  to  be  determined  by  the 
evidence  in  the  case  that  happens  to  be*  first 
brought,  or  by  some  other  rule?    Does  it  bt- 
come  a  question  of  fact  to  be  submitted  to  the 
Jury  or  decided  by  the  court?    Of  all  the  de- 
vices known  to  human    tribunals,  the   jury 
stands  pre  eminent  in  its  ability  to  determine 
cases  in  direct  violation  of  and  contrary  to 
law,  without  impairing  the  binding  force  of 
the  law  as  a  rule  of  future  action*     We  have 
known  of  instances  where  the  question  of  tbe 
constitutionality  of  acts,  as  applied  to  tbe  par- 
ticular case  on  trial,  has  been  made  to  depend 
upon  the  finding  of  the  jury  upon  the  farts  in 
the  case.    But  there  is  a  manifest  absurdity  in 
allowing  any  tribunal,  either  court  or  Jury,  to 
determme  from  testimony  in   the    case   tbe 
question  of  the  constitutionality  of  tbe  law. 
Whether  this  law  invades  the  rights  of  all  the 
persons  usin^  emery  wheels  in  tbe  state  is  a 
serious  question.    If  it  is  a  necessary  regula- 
tion, the  law  should  be  sustained,  but,  if  ao 
unjust  law,  it  should  be  annulled.     The  first 
case  presented  might  show  by  the  opinions  of 
many  witnesses  that  the  use  of  the  dry  emery 
wheel  is  almost  necessarily  fatal  to  the  opera- 
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live,  while  the  next  m\f(ht  show  exactly  the 
opposite  state  of  facts.  Manifestlj,  tbeD,  the 
decisioD  could  oot  settle  the  question  for  other 
parties,  or  the  fate  of  the  law  would  depend 
upon  the  character  of  the  case  first  presented 
to  the  court  of  last  resort,  which  would  have 
no  means  of  ascertaining  whether  it  was  a 
oollusiye  case  or  not.  or  whether  the  weight  of 
eyidence  was  in  accord  with  the  truth.  It 
yvoald  seem,  then,  that  the  questions  of  danger 
and  reasonableness  must  be  determined  in  an- 
other way.  The  legislature,  in  determining 
upon  the  passage  of  the  law,  may  make  inves- 
tigations which  the  courts  cannot  As  a  rule, 
the  members  (collectiyely)  may  he  expected  to 
acquire  more  technical  and  experimental 
knowledge  of  such  matters  than  any  court 
can  be  supposed  to  possess,  both  as  to  the 
dangers  to  he  guarded  against  and  the  means 
of  prevention  of  injury  to  he  applied:  and 
bence,  while  under  our  institutions  the  validity 
of  laws  must  be  finally  passed  upon  by  the 
couns,  all  presumptions  should  be  in  favor  of 
the  validity  of  legislative  action.  If  the  courts 
find  tbe  plain  provisions  of  the  Coustitiition 
violated,  or  if  It  can  be  said  that  tbe  act  is  not 
within  the  rule  of  necessity  in  view  of  facts  of 
which  judicial  notice  may  be  taken,  then  the 
act  must  fall;  otherwise  it  should  stand.  Ap- 
plying Ibis  test,  we  thibk  tbe  law  constitu- 
tional, and  the  judgment  is  thei-efore  nfflrmed. 

The  other  Justices  concur. 


A  petition  for  rebciring  was  snhsequ?ntly 
filed,  in  response  to  which  the  following  opin- 
ion was  handed  down: 


Per  Curiam  s 

Our  attention  is  called  to  the  fact  that  undor 
the  opinion  heretofore  dledtbeactasorigioHlly 
passed  might  be  held  unconstitutional,  iims- 
much  as  it  does  not  discriminate  between  dry 
and  wet  wheels,  which  last,  it  is  said,  cannot 
Pipssibly  produce  dust,  and  therefore  do  not 
require  the  blower.  This  question  was  ueces- 
sarily  passed  upon  in  the  former  opinion,  as 
the  amendment  could  not  be  sustained  if  the 
original  act  was  invalid.  In  addition  to  what 
was  said  in  the  former  opinion,  we  may  say 
th>it  two  sufficient  reasons  may  be  given  for 
not  holding  the  first  act  void:  First.  We  are 
not  able  to  say  tbat  a  wbeel  may  not  be  run 
with  or  without  water  9.t  pleasure,  in  which 
case  it  would  seem  proper  that  the  blower 
should  be  required  as  an  efficient  means  of 
preventing  i  s  being  run  without  water. 
Second,  if  ibis  were  not  so,  the  act  might  be 
construed  as  applicable  only  to  wheels  capable 
of  producing  dust,  as  the  language  of  the  act 
clearly  shows  that  it  was  intended  to  reach 
such,  and  an  act  should  always  be  so  construed 
as  to  bring  it  within  the  Oonstituiioo,  if  it  can 
be  reasonably  done.  Coit  d  Co  v.  Sutton,  102 
Mich.  324,  25  L.  R.  A.  819,  4  Inters.  Com. 
Rep.  768. 
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•  * 

1  •  Eyectment  ^  tbe  owner  of  the  fee  of 
a  pnblie  BtTijyt  will  lie  to  recover  possessloQ 
thereof,  subject  to  the  public  easement,  from 
one  wbo  has  pbced  a  permanent  obstruction 
thereon. 

8.  A  etatatovy  dedication  of  land  for 
astreetf  by  a  plat  filed  under  Rev.  Stat.  1866* 
p.  1680, 1 8,  declarinir  that  such  plat  ''shall  he  a 
sufficient  conveyance  to  vest  the  fee  .  .  .  for 
public  use,  .  .  .  and  for  no  other  use  or  purpose,*' 
gives  the  public  only  an  easement  and,  at  least 
where  the  dedicator  owns  the  land  on  both 
sides  of  tbe  strip,  leaves  the  fee  to  vest  in  abut- 
ting owners  respectively  to  tbe  center  of  the 
street  when  they  subsequently  acquire  title  to 
lands  abutting  thereon. 

(May  A,18MJ 

APPEAL  by  plaintiff  from  a  Judgment  of  the 
Circuit  C/Ourt  for  Jackson  County  grant- 
log  a  new  trial  after  a  verdict  in  her  favor  in 
an  ejectment  suit  to  recover  land  which  had 
formed  part  of  a  public  street.    Hevened, 
The  facts  are  stated  in  the  opinion. 

KOTB.— As  to  ejectment  for  land  which  Is  subject 
to  easement  of  public  street,  see  note  to  Hancock 
T.  McAvoy  (Fa.)  18  L.  B.  A.  781. 
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Mr,  Frank  Titus,  for  appellant: 

Title  to  land  used  for  purposes  of  street  or 
highway  is  in  the  adjacent  proprietors. 

Hervry  Gaus  A  Sons  Mfg.  Co.  v.  St.  Louis,  K. 
dbN.W.R.  Co.  118  Mo.  809.  18  L.  R  A.  889; 
Snoddy  v.  Bolen,  122  Mo.  479,  24  L.  R.  A.  507; 
Hannibal  Bridge  Go.  v.  Sehaubacher,  57  Mo. 
682;  Thurston  v.  St.  Joseph,  51  Mo.  512;  Fer- 
renbaeh  v.  Turner,  86  Mo.  419;  Peck  v.  Smith,  1 
Conn.  103;  Ford\.  Chicago,  d  X.  W.  ft.  Co.  14 
Wis.  610;  Plsek  v.  Denniston,  121  Ma>s.  18; 
Angell  &  D.  Highways.  8d  ed.  §§  813-815;  9 
Am.  &  Eng.  £nc.  Law,  p.  275;  Elliott,  Roads 
&  StreeU,  549. 

The  action  in  form  of  ejectment  will  lie  by  a 
lot  owner  against  an  occupant  of  an  abutting 
highway. 

SSf.  Louis  r.  Missouri  P.  R.  Co.  114  Mo.  18; 
Henry  Oaus  dt  Sons  Mfg.  Co.  v.  St.  fxniis,  K.  d 
N.  W,  R.  Co.  supra;  Cummin gs  v.  f^i.  Louis,  90 
Mo.  264;  PemSerton  v.  Dooley,  48  Mo.  App. 
176;  Terre  Haute  dk  S.  R.  Co.  v.  Rodel,  89  Ind. 
128,  46  Am.  Rep.  164;  Indianapolis  v.  Kings- 
buni,  101  Ind.  211, 51  Am.  Rep.  749;  Carpenter 
V.  Oswego  dS.R.Co.2iN.  Y.  655;  Cohoes  v. 
Delaware  d  K  Canal  Co.  184  N.  Y.  897;  Sou- 
berg  v.  Cunningham,  96  Mich.  878;  EarU  7. 
Chicago,  186  HI.  277;  Elliott,  Roads  &  Streets, 
536;  Harrison  v.  Duke  Rutland,  68  L.  T.  Rep. 
N.  8.  85;  24  Am.  &  Eng.  Enc.  Law,  p.  88. 

The  dedication  of  land  to  public  uses  may 
be  either  statutory  or  a  oommon-law  dedica- 
tion. 

HeiU  V.  St.  Louis,  110  Mo.  618;  Buschman  v. 
St.  Louts,  121  Mo.  528;  Cohoes  v.  Delaware  <0 
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S.  Canal  Co,  iupra;  Baurnan  v.  Boeckeier,  119 
Ho.  1K9. 

And  until  the  street  Is  actually  opened  and 
used,  and  the  authority  of  the  city  exercised 
thereon,  the  city  is  not  held  to  any  public  ac- 
countability. 

BunterY.  Weston,  111  Mo.  177, 17L.R. A.  688. 

Nor  until  such  exercise  of  power  by  the  city 
can  it  sue  an  obstructor  of  such  street. 

MoundsvilU  v.  Ohio  Rixter  R.  Go,  87  W.  Va. 
106,  20  L.  R  A.  161;  Com,  v.  McNauglier,  131 
Pa.  55;  Jackson  v.  People,  9  Mich.  Ill,  77  Am. 
Dec.  491;  Bryane  v.  Almand,  87  Ga.  564. 

Nor  is  the  legal  status  of  the  highway  im- 
paired by  failure  of  the  city  to  exercise  au- 
thority thereon  or  to  improve  it. 

8t,  Lovis  Y,  Missouri  P,  R,  Co.  114  Mo.  13. 

The  statute  of  limitation  does  not  run  against 
a  public  use;  and  no  adverse  claim  or  posses- 
sion whatever  of  a  highway  can  confer  title. 

8t,  Louis  V.  Missouri  P.  R.  Co,  svpra;  Mo. 
Rev.  Stat.  1889.  §  6772;  Williams  v.  St.  Louis, 
120  Mo.  403;  Angell  &  D.  Highways,  §  824; 
Com,  V.  Moorehead,  118  Pa.  344. 

Nor  does  nonuser  constitute  an  abandon- 
ment of  the  public  use. 

Roanoke  Invest.  Go.  v.  Kansas  City  dk  8,  B. 
B.  Go.  108  Mo.  50. 

If  the  land  is  not  a  street  then  it  must  have 
ceased  to  be  such  by  force  of  the  order  of  the 
county  court  of  June  4, 1878. 

Such  vacation  cannot  be  legal  when  the  city 
was  not  a  party. 

Glasgow  v.  St.  Louis.  107  Mo.  198;  Aldridge 
V.  Spears,  101  Mo.  400;  Elliott,  Roads  &  Streets, 
661;  2  Beach,  Pub.  Corp.  §  1469. 

An  obstructor  of  a  public  street  cannot  de- 
fend on  the  ground  of  owning  the  fee. 

St.  Louis.  K.  d  N.  W.  R.  Go.  v.  Clark,  121 
Mo.  181,  26  L.  R.A.  751. 

Mr.  John  W*  Snjrder,  for  respondents: 

On  July  29,  1858.  the  dedication  of  the  plat 
of  Ranson  &  Tally's  addition  vested  the  fee  as 
well  as  the  easement  to  the  30  feet  then  called 
George  street  and  afterwards  Tracy  avenue  in 
the  county  of  Jackaon. 

Rev.  Stat.  1855,  §8,  p.  1586;  Gen.  Stat.  1865, 
§  8,  p.  248;  Hannibal  v.  Draper,  15  Mo.  639; 
Ragan  v.  McCoy,  29  Mo.  866;  Reid  v.  Edina 
Bd.  ofEdv.  78  Mo.  804;  Qtasgoic  v.  St.  Louis, 
67  Mo.  682,  Affirming  15  Mo.  App.  128. 

But  if  it  did  not  so  vest  the  fee  it  is  manifest 
that  the  three  platter^  of  said  addition  kept  the 
fee  themselves. 

Campbell  v.  Kansas,  102  Mo.  889,  10  L.  R. 
A.  598. 

In  neither  event  could  the  fee  to  the  east  15 
feet  of  this  80-foot  strip  by  this  act  of  dedication 
have  "floated"  so  to  speak  across  the  way  and 
immediately  vested  in  the  owner  of  the  land 
Just  east  of  this  80- foot  strip. 

George  street  was  properly  vacated  in  strict 
conformity  to  legislative  provisions. 

Laws  1866,  p.  200;  Laws  1877,  p.  186. 

If  it  was  not  vacated,  still  no  suit  in  ejectment 
can  be  brought  in  Missouri  for  street  property 
by  an  adjoining  property  owner.  When,  as 
here,  the  fee  la  in  the  city,  the  city  brings  the 
suit. 

Hannibal  r.  Draper,  supra;  California  v. 
Howard,  78  Mo.  88;  Armstrong  v.  St.  Louis,  69 
Mo.  809,  38  Am.  Rep.  499;  St.  Louis  v.  Mis- 
souri P.  R.  Go.  114  Mo.  la 
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On  petition  for  rehearing. 

This  suit  of  ejectment  cannot  be  sostsined 
in  law  unless  the  abutting  property  owner  does 
own  the  soil  in  the  street  and  the  presumptioo 
that  he  owns  it  is  overcome  by  the  proof  chat 
neither  he  nor  any  owner  of  the  lot  ever  be- 
came seised  of  the  soil  in  front  of  the  lot,  by 
the  old-fashioned,  ironclad  nilea  govemiog 
the  alienation  of  real  estate. 

The  platters  in  dedicating  the  80  feet  as 
Tracy  avenue  as  the  eastern  boundary  of  their 
addition  sold  nothing  to  the  owner  on  the  east 
side  of  said  strip  and  consequently  this  owner 
(plaintiff's  grantor)  got  nothing  from  the  plat> 
ters  of  Ranson  &  Tally's  addition  (by  the  law 
of  appurtenances  or  otherwise),  for  he  hought 
nothing  of  them. 

Subject  to  the  easement  of  the  public,  the 
exclusive  ownership  of  the  soil — the  freehold 
and  all  the  profits — ^remains  in  him  who  owned 
the  ground  before  the  highway  was  laid  oat« 
and  he  may  maintain  trespass  or  waste,  or  re- 
cover possession  subject  to  the  easement. 

Hare  i.^  Wallace's  note  in  2  Smith,  Lead.  Cas. 
8th  ed.  pt.  1.  p.  167,  appended  to  the  case  of 
Dotaston  v.  Payne, 

If  without  the  statute  the  owners  keep 
their  property,  and  with  the  statute  lose  it,  the 
disseisin  is  worked  by  the  statute.  Therefore 
the  statute  should  be  absolutely  precise  in  de- 
claring its  purpose  to  work  said  result,  since  it 
not  only  overturns  the  common  law  but  the 
fundamental  legal  conceptions  of  property 
rights. 

It  conveys  an  easement  to  the  county  or,  if 
more  is  conveyed,  it  is  all  conveyed'  to  the 
county. 

Snoddy  v.  Bolen,  122  Mo.  491,  24  L.  R.  A. 
607. 

What  the  lot  owner  has  is  not  vested  in  him 
by  the  statute,  but  is  in  the  lot  owners  notwith- 
standing the  statute;  in  short,  left  there  by  (he 
statute,  not  put  there  by  statute.  The  statute 
certainly  does  not  undertake  to  impoverish  the 
generous  dedicator  of  his  freehold  rights. 

The  dedicators  of  boundar^  streets  own  all 
of  them,  and  their  grantees  take,  not  simply  to 
the  center  of  the  street,  but  to  the  opposite 
edge. 

Healey  v.  Babbitt,  14  R  I.  583;  Re  Bobbins, 
84  Minn.  99;  Taylor  v.  Armstrong.  24  Ark.  108; 
Watrous  v.  Southworth,  6  Conn.  805. 

Macfarlane*  J.,  delivered  the  opinion  of 
the  court: 

The  action  is  ejectment  to  recover  a  strip  of 
land  15  feet  wide  and  120  feet  long,  in  Ranson 
&  Tally's  addition  to  Kansas  City.  The  peti- 
tion was  in  the  usual  form,  ana  the  answer 
was  a  general  denial.  Ranson  &  Tally's  ad- 
dition was  duly  platted,  and  the  plat  recorded 
in  1858.  Tracy  avenue  was  the  eastern  bound- 
ary of  the  addition,  and  was  marked  on  the 
plat  as  being  80  feet  wide.  In  June,  1878,  an 
order  was  made  by  the  county  court  of  Jack- 
son  county  purporting  to  vacate  said  avenue. 
The  land  lying  east  of  and  adjoining  Tracy 
avenue  was  known  as  "Land  16,"  and  was 
owned  by  the  proprietors  of  the  platted  addi- 
tion. In  1880  land  16  was  duly  platted  as 
Primrose  Hill  addition.  This  plat  shows 
Tracy  avenue,  but  no  part  of  it  is  upon  the 
land  platted.    Lot  1  of  said  addition,  190  feet 
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deep  north  and  south,  abuts  od  the  east  side 
of  Tracy  avenue.    In  1886  an  ordioance  was 
passed  by  the  council  of  the  city  of  Kansas 
City,  entitled  *'An  ordinance  to  widen  and  es- 
tablish Tracy  avenue  from  Sixth  street  to  In- 
dependence  avenue."    This   ordinance   pur- 
ported to  establish  an  avenue  50  feet  wide,  the 
east  side  of  which  corresponds  with  the  west 
«ide  of  said  lot  1,  and  to  condemn  laod  there- 
for.    Plaintiff  is  the  owner  of  said  lot  1,  hav- 
ing acquired  title  thereto  in  1889,  and  the  land 
abe  sues  to  recover  is  a  strip  15  feet  in  width 
lying  west  of  and  adjoining  her  lot,  and  being 
tbe  east  part  of  the  land  heretofore  designated 
as  Tracy  avenue.    Tracy  avenue  lies  north 
and  south  between  Sixth  street  on  the  south 
and  Independence  avenue  on  the  north.    The 
land  in  controversy  is  of  that  part  of  Tracy 
avenue  immediately  south  of  Independence 
avenue.    The  last  named  avenue  is  graded  and 
improved,  while  tbe  land  in  suit,  or  the  top  of 
ii,  is  from  25  to  40  feet  above  the  grade  of  In- 
dependence avenue,  and  is  inaccessible  from 
it.  though  from  Sixth  street  north  it  is  graded 
nearly  to  the  land  in  dispute.    The  evidence 
tends  to  prove  that  immediately  after  the  order 
of  tbe  county  court  vacating  Tracy  avenue  was 
made  defendants  took  possession  of  the  land 
in  issue,  fenced  it,  and  have  continued  to  hold 
the  actual  possession.    There  was  also  evidence 
tending  to  prove  that  defendants  had  not  held 
possession  for  ten  years  before  the  suit  was 
commenced.     It  is  not  disputed  that  defend- 
ants occupied  the  land  by  buildings  when  the 
suit  was  commenced,  and  that  plaintiff's  access 
to  the  street  was  thereby  cut  off.     The  ques- 
tion of  defendants'  right  to  a  verdict  by  reason 
of  iljcir  adverse  possession  of  the  premises  was 
submitted   to  the  jury  upon  instructions  to 
which  no  objection  is  now  made.    Defendants 
asked  an  instruction  to  the  effect  that  upon  the 
pleadings  and  evidence  plaintiff  could  not  re- 
cover.   This  the  court  refused.     The  court 
gave  a  number  of  instructions  asked  bv  de- 
fendants, upon  which  the  case  was  submitted 
to  tbe  jury,  wh(ise  verdict  was  for  plaintiff. 
A  motion  for  a  n<^w  trial,  assigning  as  grounds 
therefor  the  ruling  of  the  court  in  giving  and 
refusing  instructions,  was  filed  by  defendants. 
This  motion  was  sustained,  upon  the  ground, 
as  Slated  by  the  court,  that  "  plaintiff  had  not 
shown  any  right  to  recover."    From  the  order 
granting  a  new  trial,  plaintiff  appealed. 

According  to  the  opinion  of  the  court,  neces- 
sarily implied  from  its  ruling  in  granting  a 
new  trial,  the  instruction  in  the  nature  of  a 
demurrer  to  the  evidence  should  have  been 
given.  The  question,  then,  is  whether,  under 
the  pleadings  and  evidence,  plaintiff  established 
a  right  upon  which  he  might  recover. 

1.  It  is  contended  by  defendants,  in  the  first 
place,  that  ejectment  will  not  He  as  a  remedy 
to  the  owner  of  land  abutting  upon  a  public 
street  for  special  injury  caused  by  the  perma- 
nent obstruction  by  a  third  person  of  tne  sur- 
face of  the  street  adjacent  to  his  property. 
We  find  no  case  in  this  state  in  which  the 
question  as  thus  presented  has  been  directly 
passed  upon,  and  the  decisions  in  the  courts  of 
other  states  are  not  in  entire  harmony.  It  is, 
however,  well  settled  in  this  state  that  such  an 
owner  has  rights  to  a  highway  peculiar  to 
himself,  and  whfth  are  not  possessed  by  the 
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public  generally,  and  for  a  violation  of  which 
he  may  maintain  an  action,  notwithstanding 
the  wrong  done  also  affects  the  public  Gum- 
ming9  v.  St,  Louis,  90  Mo.  264;  Henry  Qaua  db 
Sons  Mfg.  Co,  v.  St.  Louis,  R.  &  N.  W.  B,  Co. 
118  Mo.  815, 18L.  R.  A.  839;  Rude  v.  St.  Louis, 
98  Mo.  414.  One  of  the  private  rights  of  an 
abutting  owner  is  that  of  free  access  to  his 
premises  from  the  street.  Dillon  says:  '*A 
person  owning  or  in  possession  of  premises 
abutting  on  a  public  highway  or  street,  whose 
right  of  access  to  the  same  is  unreasonably  or 
unlawfully  obstructed,  may  recover  from  the 
person  causing  such  obstruction  damages  for 
the  private  injury  he  sustains  where  such  dam- 
ages are  particular,  direct,  and  substantial." 
Mun.  Corp.  vol.  2,  §  780.  But  the  principles 
announcea  in  these  authorities  do  not  answer 
the  question.  An  action  of  ejectment  is  a  pos- 
sessory remedv,  and  a  judgment  therein  for  a 
plaintiff  entitles  him  to  the  possession  of  the 
premises  recovered.  It  is  insisted,  therefore, 
that  the  execution  of  such  a  judgment  would, 
as  to  the  public,  be  the  mere  substitution  of 
one  wrongdoer  for  another.  The  leading  au- 
thority in  support  of  this  position  is  Cincinnati 
V.  White,  81  U.  8.  6  Pet  431,  8  L.  ed.  452,  in 
which  the  right  to  a  remedy  by  ejectment  was 
denied  on  the  ground  that  the  plaintiff,  by  in- 
voking that  remedy,  seeks  to  be  put  in  actual 
possession  of  the  land,  and  this  would  subject 
him  to  indictment  for  a  nuisance,  the  private 
right  of  possession  being  in  direct  hostility 
with  the  easement  or  use  to  which  the  public 
is  entitled,  and  taking  possession  subject  to 
the  easement  being  utterly  impracticable. 
Sedgw.  &  W.  Trial  of  Title  to  Land,  §  131. 
Certain  provisions  of  our  statute  on  ejectment, 
such  as  the  right  of  plaintiff  to  recover  rents 
and  of  a  defendant  to  recover  for  improve- 
ments, appear  to  be  also  inconsistent  with  the 
rights  and  obligations  of  an  abutting  owner. 
But  it  is  the  settled  doctrine,  both  at  common 
law  and  in  this  state,  that  the  owner  of  prem- 
ises abutting  on  a  public  street  is  pret-ump- 
tively  the  owner  of  the  fee  to  the  center  there- 
of, subject  to  the  easement  to  which  the  land 
is  devoted.  Snoddy  v.  Bolen,  122  Mu.  488,  24 
L.  R.  A.  507;  Grant  v.  Moon,  128  Mo.  49,  and 
cases  cited  in  each.  The  grantee  of  the  ease- 
ment Is  not  the  owner  or  occupant  of  the  land 
over  which  the  easement  extends,  but  pre- 
sumptively has  a  mere  right  of  use  for  the 
purposes  for  which  the  grant  was  made.  The 
owner  has  the  right  to  the  use  of  the  land  for 
all  purposes  not  inconsistent  with  the  grant. 
Snoddy  v.  Bolen,  122  Mo.  493,  24  L.  R  A.  512; 
GambU  v.  Pettijohn ,  116  Mo.  877.  "  The  right 
to  the  fee  and  the  right  to  an  easement  in  the 
same  estate  are  rights  independent  of  each 
other,  and  may  well  subsist  together  when 
vested  in  different  persons."  Sedgw.  <&  W. 
Trial  of  Title  to  Liand,  §^  182.  As  these  inter- 
ests are  independent,  each  owner  shoald  have 
all  remedies  necessary  and  appropriate  for  se- 
curing their  enjoyment,  and,  when  permanent 
occupation  is  taken  of  the  land,  thus  depriving 
the  owner  of  his  right  to  its  qualified  use,  no 
remedy  would  be  so  adequate  as  that  of  eject- 
ment. An  action  for  the  trespass  might  be 
maintained,  but  by  that  remedy  damages  for 
the  injury  could  only  be  recovered.  The  cause 
of  the  wrong  could  not  be  abated,  or  plaintiff 
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restored  to  bis  right  to  the  land.  Repeated 
actioDS  for  damages  would  afford  very  inade- 
quate redress. 

It  is  true,  the  owner  could  only  recover  the 
land  subject  to  the  easement,  and  should  not 
be  authorized  by  the  Judgment  to  continue  a 
public  nuisance  in  the  street,  but  the  extent  of 
the  recovery  could  be  regulated  by  the  judg- 
ment. The  character  of  the  right  would  also 
determine  the  proper  elements  of  damages. 
As  the  owner  could  not  himself  apply  the  land 
to  uses  inconsistent  with  the  rights  of  the 
public,  neither  could  he  authorize  others 
to  do  so,  and  therefore  the  rental  value 
could  not  be  recovered  by  way  of  dam- 
ages. Neither  could  defendants  recover  un- 
der the  name  of  improvements  for  the  value  of 
obstructions  placed  in  the  streets  which  con- 
stitute a  public  nuisance.  The  re-ereciion  of 
such  improvements  could  not  be  attended  witb 
the  good  faith  which  is  necessary  to  entitle  a 
defendant  in  ejectment  to  recover  their  value. 

No  good  reason  can  be  seen  why  ejectment 
should  not  lie,  and  that  it  does  lie  has  been 
affirmed  generally  by  the  text-writers  and 
courts.  Angell  &D.  Highways,  §  820;  Sedgw. 
&  W.  Trial  of  Title  to  Land,  supra;  KUiott, 
Roads  &  Streets,  686;  Ooodtitle  v.  Alker,  1 
Burr.  188;  Carpenter  v.  Oswego  db  8.  R.  Co.  24 
N.  Y.  655;  Smeherg  v.  Cunningham ,  96  Mich. 
878;  TayUn'v.  Arm8trong,2i Ark. 10b;  Wright 
V.  Carter,  27  N.  J.  L.  76;  Ayer  v.  Phillips,  69 
Me.  60.  The  recent  case  of  Snoddy  v.  Bolen, 
supra,  is  a  clear  recognition  of  the  right  of  the 
owner  to  a  remedy  by  ejectment  against  a 
third  person  of  premises  which  are  subject  to 
an  easement.  That  suit  was  ejectment  to 
recover  possession  of  the  minerals  beneath  the 
surface  of  the  street.  The  right  to  the  remedy 
was  not  questioned,  and  a  judgment  for  pos- 
session was  affirmed.  The  remedy  was  thus 
approved,  though  there  was  no  discussion  of 
the  point.  It  is  true  that  the  rights  asserted 
and  the  wrongs  complained  of  in  that  case  and 
the  judgment  demanded  could  not  affect  or 
interfere  with  the  public  easement,  but  there  is 
no  difference  in  the  principle  involved  in  that 
case  and  this  one.  The  distinction  lies  in  the 
character  of  the  relief  to  be  granted.  The 
relief  must  be  so  qualified  as  not  to  cause  an 
interference  with  the  easement.  We  are  of  the 
opinion  that  ejectment  is  a  proper  remedy. 

2.  But  it  is  claimed  by  defendants  that, 
inasmuch  as  Tracy  avenue  was  the  limit  of 
Hanson  &  Tally's  addition  on  the  east,  the  title 
to  the  entire  street  remained  in  the  original 
proprietors  of  the  adjacent  lots  and  tbeir 
grantees,  and  the  east  half  of  the  street  did  not 
pass,  by  virtue  of  the  plat,  to  the  owners  of  the 
land  on  the  east  side,  which  now  constitutes 
lot  1.  The  conveyance  of  a  lot  or  tract  of 
land  bordering  on  a  street  or  road  presump- 
tively carries  the  title  to  the  center  of  the 
road  or  street  if  the  title  of  the  grantor  extends 
that  far.  "The  presumption  is  that  the  urantor 
did  not  intend  to  withhold  any  interest  in  the 
street  or  highway."  "The  presumption  may 
be  overcome,"  says  Jud^  Black,  "but  it  must 
be  overcome  by  somethmg  stated  in  the  deed 
which  shows  distinctly  an  intention  to  with- 
hold an  interest  in  the  street."  Snoddy  v. 
Bolen,  supra.  But  it  is  held  that,  if  the  street 
is  the  limit  of  the  dedicator's  title,  a  convey- 
82  L.  R.  A. 


ance  of  an  abutting  lot  will  carry  the  fee  iTk 
the  street  to  the  opposite  boundary  thereof. 
Snoddy  v.  liolen,  122  Mo.  486,  24  L.  R.  A.  5i>7. 
and  122  Mo.  498,  24  L.  R  A.  512,  and  caseft 
cited.  But  the  presumption  only  extends  to 
common  law  dedications,  to  streets  condemned 
for  public  uses,  and  to  statutory  dedications. 
where  the  quantity  of  interest  is  not  prescribed. 
The  presumption  is  founded  on  considerations 
of  public  policy  in  order  to  avoid  controversieft 
between  owners  of  adjacent  land  over  property 
in  which  the  public  has  an  interest,  and  may 
also  become  involved.  There  can  be  no  doubt 
that  for  the  same  considerations  of  policy  it  is 
entirely  competent  for  the  legislature  to  pre^ 
scribe  the  legal  effect  of  voluntary  dedications 
of  streets,  and  to  prescribe  the  quantity  of 
interest  in  the  streets  the  dedicator  parts  with 
as  welt  as  that  taken  by  the  publta  Angell  & 
D.  Highways,  g  80a  The  statute  in  force 
when  the  plat  was  filed  provided  that  soch 
plats  "shall  be  a  sufficient  conveyance  to  vest 
the  fee  of  such  parcels  of  land  as  are  therein 
expressed,  named,  or  intended  for  public  use 
in  the  county  in  which  such  town,  village,  or 
addition  is  situate,  in  trust,  and  for  the  uses 
therein  named,  express  or  intended,  and  for  no 
other  use  or  purpose."  Rev.  Stat.  1855,  p.  lo:J6, 
§  8.  Under  this  statute  it  has  been  held  tha: 
the  fee  passes  from  the  owner  bv  the  dedicatloo. 
Hanvihal  v.  Draper,  15  Mo.  634;  Bdd  v.  Edina 
Bd,  of  Edu.  78  Mo.  804.  It  has  also  been  held 
that  the  fee  held  by  the  city  was  subject  to  the 
trusts  contained  therein  or  intended  thereby. 
from  which  it  could  not  be  diverted.  Bdchtr 
Sugar  Bef.  Co.  v.  St.  Louis  Orain  Etecatar 
Co.  82  Mo.  121;  Ferrenhaeh  v.  Turner^  86  Mo. 
419.  Considering  the  policy  of  the  law,  as 
before  stated,  to  be  that  the  owners  of  property 
abutting  on  a  street  own  the  fee  also  to  the 
center  of  the  street,  subject  to  the  easement,  it 
is  clear  to  us  that  the  statute  was  intended  to 
effect  the  same  purpose;  that  is,  while  the  fee 
passed  out  of  the  dedicator,  and  vested  in  the 
county,  the  public  only  secwed  an  easement, 
and  the  abutting  owners,  respectively,  the  ben- 
eficial right  in  the  land  to  the  center  of  the 
street.  This  seems  to  be  the  view  taken  in  tbe 
Snoddy  Case,  122  Mo.  491,  24  L.  R  A.  507, 
and  122  Mo.  498,  24  L.  R.  A.  512,  though 
what  is  there  said  may  be  considered  only  dicta. 
We  are  therefore  of  the  opinion  that  by  tbe 
statutory  dedication  of  Tracy  street  the  fee  to 
the  land  passed  out  of  the  dedicators,  and  tbe 
ownership,  subject  to  the  easement,  vested  in 
the  abutting  owners,  respectively,  to  the  cen- 
ter of  the  street. 

8.  What  is  said  in  the  foregoing  paragraph 
answers  the  contention  that  Tracy  avenue  was 
vacated  by  order  of  the  county  conrt.  But  it 
may  be  said  that  the  statute  authorizing  county 
courts  to  vacate  streets  expressly  provided  that 
'all  title  thereto  shall  vest  in  the  person  own- 
ing the  property  on  each  side  thereof  in  equal 
proportions,  according  to  the  length  or  breadth 
of  such  ground  as  tbe  same  may  border  on 
such  street."  Acts  1866,  p.  200;  Acts  1877. 
p.  186.  So,  when  the  street  was  vacated,  the 
title  to  the  east  half  of  it  vested  in  the  owners 
of  the  land  on  that  side.  Such  an  adjustment 
of  the  title,  in  order  to  avoid  further  contro^ 
versies,  was  required  by  the  statute,  subject  to 
which  only  was  the  vacation  authorized.     Tbe 
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statute  is  founded  upon  the  same  principle  of 
public  policy  as  the  rule  which,  under  other 
circumstances.  Tests  in  the  abuitinf?  owners, 
respectively,  the  title  to  the  center  of  the  street. 
Upon  the  theory  of  the  defense,  then,  that  the 
street  was  vacated  by  order  of  the  county 
court,  plaintiff  has  title  to  the  land  sued  for, 
and  is  entitle  to  the  possession. 

4.  But,  though  the  street  may  have  been 
vacated,  it  seems  to  have  been  re-established  by 
»n  ordinance  of  the  common  council  of  the 
•city  of  Kansas  City.  That  ordinance  pro- 
viied  for  the  assessment  of  damages  for  the 
{<n)))€rty  taken,  and  for  the  assessment  of  ben- 
<!iis  against  the  adjacent  owners  to  pav  the 
i>iinie.  If  the  damages  were  paid,  and  the 
proceedings  became  complete,  then  the  land 
became  a  street,  and  the  easement  over  it 
vested  in  the  city,  and  the  ownership  to  the 
center  of  the  street,  subject  to  such  easement, 


became  vested  in  plaintiff  as  Abutting  owner. 
In  any  event,  it  seems  to  us  that  plaintiff  made 
out  a  case  upon  which  she  is  entitled  to  recover. 
It  may  be  proper  to  say  that  the  entire  proceed- 
ings, either  for  the  vacation  of  the  street  or  for 
reestablishing  it,  are  not  before  us,  and  wa 
express  no  opinion  as  to  their  sufficiency  to 
accomplish  the  purposes  intended.  As  plain- 
tiff asserts  her  rights  upon  the  theory  that  the 
land  is  a  part  of  the  street,  we  have  sq  treated 
it.  So,  also,  we  have  considered  the  claim  of 
defendants  on  the  theory  that  it  was  vacated. 

Judgment  retersed,  and  cause  remanded,  with 
directions  to  set  aside  the  order  granting  a 
new  trial,  and  enter  a  proper  judgment  for 
plaintiff  upon  the  verdicL 

All  concur,  except  Barclay,  J.,  who  does 

not  sit. 

Rehearing  denied. 
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Lavina  GAVETT,  Plff.  in  Err^ 
City  of  JACKSON. 


(. 


.Mich. 


.) 


A  dty  is  not  liable  <or  a  tbln  strip  of  foe  8 
feet  wide  and  \k  -to  2  inches  thick  across  a  side- 
walk, where  it  was  formed  by  the  dischanre  of 
water  from  a  pipe  whloh  bad  been  put  up  to  take 
water  from  a  saif  In  an  eaves  trough. , 

{MontQomtiry  and  Ifoore,  JJ.,  dissent.) 

(May  2ft,  1806.) 

ERROR  to  the  Circuit  Court  for  Jacksnu 
Count]^  to  review  a  judgment  in  favor  of 
<jefendant  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  received  by  falling 
upon  ice  which  defendant  was  alleged  to  have 
negligently  permitted  to  accumulate  on  a  side- 
walk.   AffirmedL 

The  facts  are  stated  in  the  opinions. 

Messrs,  Pringle  4k  Heweti*  for  plaintiff 
in  error: 

The  legislature  in  using  the  word  "defec- 
tive'* in  toe  title  of  the  act  did  not  intend  to 
exclude  defects  in  ways  which  were  caused  by 
obstructions  or  by  anything  which  made  them 
unsafe  for  travel. 

Boioen  v.  Detroit  City  R.  Co.  54  Mich.  496, 
52  Am.  Rep.  822:  Wallaee  r.  Detroit  City  R, 
Co,  68  Mich.  231;  Laughlin  v.  BtreetR.  Co.  62 
3iich.  220. 

The  statute  makes  the  city  not  only  liable  for 
injuries  occurring  through  neglect  to  keep  the 
streets  in  repair,  but  also  for  such  as  occur  by 
reason  of  the  neglect  of  the  city  to  keep  its 
streets  in  a  condition  reasonably  safe  and  fit 
for  travel. 

Josiyn  v.  Detroit,  74  Mich.  468;  6hi_ppy  v. 
Au  Sable,  86  Mich.  280;  BouthueU  v.  Detroit, 
74  3Iich.  488;  MerJdU  v.  Bennington  Twp,  58 

Nora.— As  to  municipal  liability  for  ice  on  side- 
walks or  streets,  see  noU  to  Housmann  v.  Madison 
<Wi8.)21L.B.A.263. 
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Mich.  167,  65  Am.  Rep.  666;  Bolinger  V.  8t. 
Paul  d  D.  R.  Co.  36  Minn.  418;  DeUoit  v. 
Chafee,  70  Mich.  80. 

The  maxim  Qui  hceret  in  litera  haret  in  ear- 
tiee,  is  applicable  to  remedial  statutes  as  well 
us  to  what  judges  have  declared  to  be  the  com- 
mon law. 

Foieler  v.  Padget,  7  T.  R  509;  Broom,  Le- 
gal  Maxims,  612,  613. 

The  intent  of  the  law  must  always  be  kept 
in  view. 

Jackson,  L,  it 8,  R,  Co,  ▼.  Davison,^  Mich. 
416. 

The  intent  of  the  law  under  which  this  ac- 
tion was  brought  most  have  been  to  secure  the 
repairing,  safety,  and  fitness  for  travel  of  the 
public  ways. 

HiU  V.  Fond  du  Lae,  56  Wis,  242. 

The  reasonable  necessity  of  keeping  side- 
walks clear  from  ice  is  gre&ter  than  that  for 
keeping  the  streets  clear. 

Clovghessey  v.  Waterbury,  61  Coon.  405,  50 
Am.  Rep.  88. 

If  the  cause  producing  the  danger  to  the 
way  was  such  a  cause  as  the  city  might  have 
controlled,  it  was  equally  its  duty  to  have  done 
so  as  though  it  were  a  part  of  its  own  construc- 
tion, and  the  city  is  equally  bound  by  notice 
of  the  dangerous  cause. 

Todd  V.  Troy,  61  N.  Y.  506;  OiUrie  v.  Lock- 
port,  122  N.  Y.  408;  EaU  v.  LoweU,  10  Cush. 
260:  AUison  v.  MiddUtovon,  101  N.  Y.  667; 
Pomfrey  v.  Saratoga  Springs,  104  N.  Y.  469; 
Weston  V.  Troy,  139  N,  Y.  281;  Corbetty, 
Troy,  63  Hun.  228;  Baltimore  v.  Marriott,  9 
Md.  160;  Taylor  v.  Fonkers,  106  N.  Y.  202,  69 
Am.  Rep.  492;  Ring  v.  Cohoes,  77  N.  Y.  88. 
S3  Am.  Rep.  674;  Stanton  v.  Springfield,  13 
Allen,  666;  Cfiase  v.  LoweU,  151  Masa  422; 
Hughes  v.  Lavyrenee,  160  Mass.  474. 

The  dutv  of  the  city  included  that  of  con- 
stant watchfulness  so  long  as  the  cause  of  the 
danger  was  permitted  to  remain.  Whatever 
fairly  put  the  city  upon  inquiry  was  sufficient 
notice.  It  was  charfi:eable  with  notice  of  having 
the  means  of  knowledge  it  did  not  use  therein. 

Converse  v.  Blumrieh,  14  Mich.  109, 90  Am. 
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Dec.  280;  Medina  Turn,  v.  Perkim,  48  Mich. 
67;  Fulton  Iron  <it  E.  Works  y.  KimbaU  Twp. 
52  Mich.  146:  SUtbins  y.  Keene  Tvp,  56  Mich. 
562;  Woodbury  y.  Owouo,  64  Micb.  289;  Moore 
y.  Kenoekee  7wp.  75  Mich.  882,  4  L.  H.  A.  556; 
Dotton  y.  J^ton.  50  Mich.  129;  OampbeU  y. 
Kalamazoo,  80  Mich.  655;  O'iVdi;  y.  TTef^an^A, 

81  Mich.  544;  FuUer  y.  Jaekaon,  92  Mich.  197; 
16  Am.  &  Eng.  Enc.  Law^  p.  795,  and  cases 
cited  in  qpte  1. 

,  An  officer  from  whom  miDisterial  duties  are 
required  by  law  is  liable  to  indiyiduals  injured 
by  reason  of  his  neglect  to  perform  such  duties. 

Bayntfard  y.  Phelp$,A&  Mich.  842. 

This  rule  is  applied  to  priyate  corporations. 

Bawen  y.  Detroit  City  R.  Co.  54  Mich.  496, 
52  Am.  Rep.  822. 

This  rule  was  not  at  common  law  applied  to 
political  Bubdiyisions  except  to  cities  where  the 
ffrant  of  a  charter  was  sometimes  construed  to 
be  upon  condition  of  keeping  the  ways  in  re- 
pair. 

Ruseell  y.  Devon  County,  2  T.  R  667. 

Legislation  in  the  Uoited  States  generally 
made  it  the  duty  of  commissioners  of  highways 
to  make  repairs  of  the  ways,  and  gaye  to 
aldermen  of  cities  and  yillages  the  power  and 
imposed  the  duties  of  highway  commissioners, 
and  they  were  held  liable  if  injuries  were  re- 
ceiycd  by  reason  of  their  neglects. 

Bartleit  y.  Crozier,  17  Johns.  489,  8  Am. 
Dec.  428. 

In  New  York  the  courts  held  cities  and  yil- 
lages liable  for  the  neglects  of  their  officers. 

Aetc  York  y.  Furze,  8  Hill,  612;  Conrad  y. 
Itha.*a,  16  N.  Y.  158;  Weet  y.  Broekpart,  Id. 
161  note;  Hickok  y.  Plattsburgh,  15  Barb.  427. 

Mr,  William  E.  Ware,  for  defendant  in 
error: 

The  circuit  Judge  held  the  case  ruled  by  Ifc- 
KeUar  y.  Detroit,  57  Mich.  158.  58  Am.  Rep. 
857,  and  directed  a  yerdict  for  the  defendant. 

There  is  no  common-law  liability  resting 
upon  the  city  for  injuries  sustained  on  account 
of  defects  Id  its  sidewalks  or  streets,  nor  for 
its  failure  to  keep  the  same  in  condition  rea- 
sonably safe  and  fit  for  public  trayel. 

Niles  Ttcp.  Highway  Comrs.  y.  Martin,  4 
Mich.  557;  Roberts  y.  Detroit,  102  Mich.  66,  27 
L.  R.  A.  572. 

The  bench  and  bar  of  the  state  haye  gener- 
ally understood  the  McKeUar  Case  as  preclud- 
ing recoyery  in  similar  cases. 

Kannenberg  v.  Alpena,  96  Mich.  58;  Rolfy. 
Oreenmlie,  102  Mich.  545;  Hutchinson  y.  rpsi- 
lanti,  103  Micb.  12. 

Grant,  J.,  deliyered  the  opinion  of  the 
court : 

I  tnink  that  the  Instruction  of  the  circuit 
judge  was  correct.  The  sidewalk  was  about 
10  feet  wide,  and  in  good  repair.  The  build- 
ing, which  stood  on  or  near  the  line  of  the 
street,  was  provided  with  an  eayes  trough, 
which  had  sagged  near  the  center,  so  that 
the  accumulated  water  would  flow  over  to 
the  annoyance  of  the  tenants.  To  remedy 
this,  a  pipe,  2  inches  in  diameter,  had  been 
put  up,  to  take  the  water  from  the  sag.  This 
came  down  to  the  ground,  and  discharged  its 
water  about  2  feet  from  the  sidewalk,  and 
part  flowed  oyer  the  walk,  resulting  in  the 
thin  strip  of  ice,  8  feet  wide,  and  1^  to  2  in- 
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ches  thick.  Todd  y.  Troy,  61  N.  T.  508; 
Pomfrey  r,  Saratoga  Springs^  104  N.  Y.  459. 
and  Hall  y.  Lowell,  10  Gush.  260,  cited  by 
my  Brother  Montgomery,  eyidently  niake  no 
distinction  between  aocumulationa  of  ice  and 
snow  caused  by  natural  and  bj  artificial 
means.  In  Poritfrey  y.  Saratoga  Springs  the 
water  had  fallen  from  the  roof  of  a  bam 
situated  near  the  street,  and  the  ioe  and  snow 
had  accumulated  on  the  walk  to  the  depth 
of  8  feet. 

What  are  the  artificial  nieana,  as  distin- 
guished from  natural  ones,  for  which  munici- 
palities must  be  held  liable?  People  have 
the  right  to  erect  buildings  from  which  the 
water  must  flow  to  the  ground,  and,  if  it 
comes  faster  than  the  ground  can  absorb  it, 
it  must  flow  onto  the  sidewalks.  Is  the  city 
to  be  held  responsible,  under  the  prior  deci- 
sions of  this  court,  for  this  rightful  and  nat- 
ural flow  of  water,  when  the  weatlier  has  in- 
tervened and  frozen  it?  People  haye  the 
right  to  conduct  the  water  from  the  roofs  of 
their  buildings  to  the  ground  by  means  of 
gutters,  eayes  troughs,  and  conductors.  This 
water  must  seek  the  street  jg^utters,  to  be  car- 
ried away.  This  is  done  in  all  yillages  and 
cities  where  direct  communication  is  not 
made  from  the  conductor  to  the  sewer.  Why 
should  the  city  be  held  liable  for  accumula- 
tions caused  by  the  action  of  the  weather  in 
these  cases,  and  not  liable  for  accumula- 
tions, just  as  dangerous,  resulting  from  other 
causes,  such  as  snow  from  sidewalks  and 
street- car  tracks,  which  was  the  case  in  Hutch- 
inson y.  Ypsilanti,  108  Mich.  13,  or  ice  formed 
in  consequence  of  the  stoppage  of  a  catch 
basin,  causing  the  water  to  flow  o^er  the 
sidewalk,  which  was  the  case  in  Kannenberg 
y.  Alpena,  96  5iich.  587  Many,  and  prob- 
ably most,  houses  are  built  higher  than  the 
sidewalk,  with  sloping  yards  in  front.  Un- 
der the  rule  sought  to  be  established  in  this 
case,  municipalities  would  be  liable  for  the 
natural  flow  of  the  water  from  such  buildings 
over  the  yards  to  the  sidewalks.  Such  is  the 
doctrine  In  Pomfreiy  y.  Sara^a  Springs.  Such 
holding  is  not  consistent  with  the  former  de- 
cisions of  this  court.  The  nonliability  for 
the  natural  flowing  and  spreading  of  water, 
as  it  comes  from  conductors,  is  recognized 
in  Hughes  v.  Latorenoe,  160  Mass.  481.  In 
that  case  a  gutter  had  been  constructed  across 
the  sidewal  K.  It  was  claimed  that  the  water 
had  been  collected  in  this  gutter,  and  frozen, 
to  the  height  of  a  foot  or  more,  and  that  upon 
this  the  plaintiff  fell.  It  was  claimed  by 
the  defendant  that  the  water  had  spurted  from 
holes  in  the  conductor  over  the  sidewalk, 
forming  a  thin  coating  of  ice,  upon  which 
the  plaintiff  fell.  It  was  held  competent  for 
the  jury  to  find  that  the  former  constituted 
an  obstruction,  but  that  the  latter  did  not. 
I  think  that  the  logical  conclusion  from  our 
former  decisions  is  that  the  defendant  is  not 
liable. 

Judgment  affirmed, 

"Long,  Ch.  J.,  concurred  with  Grant,  J. 

Hooker,  J.,  concurring: 
I  concur  with  my  brothers  Long  and  Grant 
in  the  affirmance  of  the  judgment  in  this 
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cause.  (7nle68  we  are  to  say  that  it  is  the 
duiy  of  the  owoera  of  all  lots  that  are  higher 
than  the  adjoining  highways  to  present  the 
flow  of  water  therefrom,  or  promptly  remove 
any  ice  that  may  form  by  reason  of  the  escape 
of  water  from  their  buildings  upon  the  ad- 
joining highways,  and,  furtlier,  that  the  city 
must  at  its  peril  see  that  such  duties  are 
performed,  we  must  hold  that  the  plaintiil 
should  not  be  permitted  to  lecover  in  this 
cause.  If  a  liability  exists,  it  is  because  of 
a  defect  in  the  highway;  and,  if  ice  Irozen 
upon  a  sidewalk  is  a  defect  when  it  is  caused 
by  water  flowing  from  a  roof,  why  should 
it  not  be  when  it  tlows  from  a  vacant  lot, 
or  when  it  falls  upon  the  walk,  or  is  caused 
by  the  melting  of  snow  upon  or  adjoining 
Buch  walk?  If  the  liability  of  a  city  for  dam- 
ages resulting  from  a  failure  to  keep  its  high- 
"ways  in  a  reasonably  safe  comiitioo  for  travel 
extends  to  cases  where  such  condition  is  not 
ascribable  to  defects  in  the  construction  and 
maintenance  of  the  way,  or  where  the  action 
of  the  officers  of  the  city  or  their  negligence 
in  the  performance  of  a  duty  is  the  cause,  it 
ma}'  be  contended  that  cities  must  cause  the 
streets  to  be  patroled,  in  search  of  bricks  or 
coals  that  fall  from  wagons,  for  the  treach- 
erous banana  peel  upon  which  the  unwary 
are  sure  to  slip,  and  for  tacks  or  bits  of  glass 
or  other  rubbish,  which  puncture  the  tires 
of  bicycles.  I  think  such  are  not  defects  in 
the  highway. 

The  presence  of  the  water  upon  the  walk 
was  due  to  no  act  of  the  city  or  its  officers. 
It  is  manifest  that  it  must  escape  from  the 
premises  across  the  walk  if  it  is  to  reach 
the  gutter.  Were  there  no  building  there, 
and  the  lot  of  uniform  grade,  the  whole  sur- 
face of  the  walk  might  be  expected  to  be 
covered  with  ice;  while,  if  undulating  so  as 
to  form  a  valley,  the  water  might  flow  over 
the  walk  within  limited  bounds,  no  wider 
than  in  this  case.  Shall  we  say  that  because 
the  water  falls  upon  a  roof  instead  of  the 
ground,  or  because  it  finds  its  way  through 
a  conductor  inst^  of  a  valley,  to  a  given 
point,  that  there; is  a  liability  upon  the  city? 
Is  it  desirable  to  pmit  the  eaves  trough,  and 
shed  the  water  uniformly  upon  the  walk, 
making  it  wet  and  icy  throughout,  rather 
than  at  one  point,  where  the  presence  of  the 
conductor  may  indicate  the  possible  presence 
of  ice?  Unless  we  are  prepared  to  say  that 
the  city  must  see  that  water  does  not  flow 
upon  the  sidewalk  at  all  by  so  constructing 
its  ways,  walks,  sewers,  and  other  devices 
as  to  prevent  it,  or  that  it  must  remove  all 
ice  from  walks  seasonably,  I  do  not  see  how 
we  can  hold  the  city  liable  in  this  esse. 
There  is  not  even  the  gutter  across  the  walk 
(which  walk  the  city  had  the  responsibility 
of  keeping  in  repair)  that — in  the  case  of 
IIugfu»  V.  Lawrence^  160  Mass.  481  —  the 
court  said  *it  was  competent  for  the  Jury 
to  find  .  .  .  constituted  a  defect  in  the 
way,  and  that  its  construction  was  such  as 
to  cause  a  special  deposit  of  ice  at  that  par- 
ticular place ;"  thus  distinguishing  between 
the  gutter,  which  the  city  was  responsible 
for,  and  the  conductor,  admittedly  defective, 
with  which,  as  in  this  case,  it  had  nothing 
to  do.    The  trend  of  Michigan  decisions  has 
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been  against  the  theory  that  everr  obstruction 
in  a  highway  is  a  defect  for  which  the  city 
is  to  be  mulcted  in  damages  by  persons  meet- 
ing with  accidents  by  reason  thereof.  In 
Afffiew  ▼.  Carunna,  55  Mich.  428,  a  bowlder 
4  feet  high,  taken  from  the  roadbed,  and 
placed  by  the  side  of  the  road,  was  held  not 
to  be  a  defect  in  the  way,  which  was  said 
to  be  in  good  repair.  McKellar  ▼.  Detroit^ 
57  Mich.  158,  58  Am.  Rep.  357,  upon  which 
case  the  learned  circuit  Judge  relied,  em- 
phasizes this  rule  in  an  ice  case.  The  case 
diflfers  from  this  chiefly  as  to  the  manner  in 
which  the  water  came  upon  the  walk,  being 
in  that  case  caused  by  the  melting  of  snow 
which  fell  there.  The  case  of  Jadyn  v.  Dt- 
troit,  74  Mich.  459,  should  not  be  overlooked. 
This  was  where  a  lot  owner  placed  a  pile  of 
sand  in  the  way,  by  consent  of  the  city  au- 
thorities, which  was  the  cause  of  a  buggy 
being  overturned,  to  the  injury  of  the  oc- 
cupant. A  verdict  for  tlie  plaintiff  was  sus- 
tained. Mr.  Justice  Campbell  dissenting.  Id 
Eutehinson  v.  Ypsilanh,  108  Mich.  13,  Mr. 
Justice  Orant distinguished  Joslt/n  v.  Detroit, 
supra,  and  Hayea  v.  West  Bay  City,  01  Mich. 
418,  showing  that  the  city  was  mi  active 
agent  in  causing  obstruction.  I  think  the 
judgment  of  the  circuit  court  should  be  af- 
firmed. 

Montgomery*  J.,  dissenting: 
This  action  is  brought  to  recover  for  in- 
juries received  by  plaintiff  while  traveling 
on  a  sidewalk  in  Mill  street,  in  the  city  of 
Jackson,  the  cause  of  the  injury  being  a  for- 
mation of  ice,  consisting  of  a  ridge  f^om.l^ 
to  2  inches  thick  in  the  center,  and  sloping 
from  the  center  either  way,  and  in  all  cover- 
ing about  3  feet  in  width.  The  evidence  dis- 
closed that  this  ice  was  formed  by  the  freez- 
ing of  a  discharge  of  water  carried  by  a 
conductor  pipe  of  an  adjoining  building,  and 
that  this  pipe  had  been  in  use  for  seven  or 
eight  years  before  the  accident,  and  that  the 
common  result  was  for  ice  to  form  at  thi» 
point  whenever  freezing  weather  followed 
mild  weather;  that  this  particular  ridge  of 
ice  had  been  there  in  its  then  condition  for 
two  or  three  days,  and,  as  one  wittuss  stated 
it,  perhaps  a  week,  before  plaintiff  received 
her  injuries.  The  circuit  judge,  bein;;  of 
the  opinion  that  the  case  was  ruled  by  Mc- 
lOllar  V.  Detroit,  57  Mich.  158.  58  Am.  Rep. 
357,  withdrew  all  questions  from  the  Jurv, 
and  directed  a  verdict  for  defendant.  The 
occasion  of  the  fall  in  McKellar  v.  Detroit  was 
a  ridge  of  ice  caused  by  the  tramping  of  snow 
and  melting  and  freezing,  until  the  surface 
became  uneven ;  obviously,  the  result  of  cli- 
matic Influence,  combineu  with  the  ordinary 
and  proper  use  of  the  street.  Bolf  v.  Oreen- 
viiU,' 102  Mich.  544,  depended  upon  a  state 
of  facts  precisely  analogous  to  that  in  Md- 
Kellar'i  Case,  Mutehinson  v.  Ypsilanti,  10ft 
Mich.  12,  was  held  to  be  within  the  doctrine 
of  McKellar'i  Que,  on  the  ground  that  the 
use  of  the  street  to  accumulate  snow  thrown 
from  the  walk  or  street-railway  track  was 
reasonable,  and  the  city  should  not  be  liable 
because  ice  formed  on  the  uneven  parts  of  the 
snow  thus  found.  In  Kannenberg  v.  Alpena, 
06  Mich.  58,  it  appears  that  the  city  had 
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made  proylslon  for  carrying;  off  the  water  by 
gutters,  and  by  supplying  catch  basins ;  that, 
on  the  occasion  in  Question,  the  catch  basin 
had  become  stopped  up,  so  that  the  water 
was  not  carried  off.  As  was  stated,  no  fault 
was  found  with  the  catch  basin's  construc- 
tion, and  it  was  held  that  there  was  in  that 
CMe  no  liability.  It  was  said  in  that  case: 
^  Some  cases  haTe  been  cited  in  support  of  the 
plaintiff's  claim,  but  they  relate  to  instances 
where,  by  neglect  of  the  hydrants  or  water 
spouts,  water  was  permitted  to  drop  upon  the 
wal  k,  w here  i  t  froze.  These  cases  are  clearly 
distinguishable  from  the  case  before  us. "  It 
will  be  seen  that  no  case  has  been  before  this 
court  involTing  the  precise  question  pre- 
sented. We  are  well  satisfied  with  the  doc- 
trine ad7anoed  by  the  court  in  the  McKeUar 
Ooie  and  those  which  have  followed  it ;  and 
the  doctrine  that  a  failure  to  provide  against 
a  formation  of  ice  in  the  usual  way,  as  a  re- 
sult of  freezing,  cannot  in  this  climate  be 
deemed  a  result  of  want  of  due  care  or  a  de- 
fect in  the  street,  is  too  fully  settled  to  be 
open  to  question.  But  it  does  not  fol  luw  from 
this  that  a  walk  cannot  be  constructed  so  as 
to  make  the  accumulation  of  ice  unnecessary 
at  a  particular  point,  and  unnecessary  and 
unnatural,  in  a  sense  that  it  may  be  treated 
as  a  defect  in  the  way.  Much  less  can  it  be 
said  that  a  city  may  permit  water  to  be  car- 
ried on  the  walk  by  artificial  means,  in  such 
manner  that  the  inevitable  result  is  tlie  for- 
mation of  ridges  of  ioe,  and,  without  using 
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any  precaution  to  prevent  this  dangerooa  im* 
pediment  to  travel,  shield  itself  under  the 
claim  that  the  climate  is  the  real  cause  of 
the  difliculty.  Todd  v.  Tray,  61  N.  Y.  506; 
P&mfreif  v.  Saratoga  Springs,  104  N.  T.  459; 
HcMy.  LowU,  10  Cush.  260;  Elliott,  Roads 
&  Streets,  469 ;  Setmlle  v.  SaU  Lake  (Hip,  11 
Utah,  60.  And  see  the  true  distinction  noted 
in  Stanton  v.  Springfield,  12  Allen,  566.  and 
again  in  Hughee  v.  Lawrenee,  160  Mass.  474 ; 
Gorbett  V.  Troy,  58  Hun,  228.  See  also  Oam- 
field  V.  Ohieago  dt  W.  M,  K  Co.  78  Mich. 
856. 

We  think  the  plaintiff  made  a  case  entitling 
her  to  have  the  Jury  determine  whether  the 
walk  was  reasonablv  safe  for  public  travel, 
and  whether  the  defect  had  existed  for  such 
length  of  time  as  that  the  city  authoritiea, 
in  the  execlse  of  reasonable  superriaion, 
should  have  known  of  and  remedied  tlie  de- 
fect, by  removing  the  accumulation  of  ice ; 
and,  in  the  determining  of  this  question,  the 
jury  had  the  right  to  take  into  consideration 
the  fact,  if  proved,  that  the  waterspout  in 
question  had  for  years  been  the  occasion  of 
ice  formations  at  this  point,  as  this  would 
have  a  direct  bearing  upon  the  degree  of  dili- 
gence required  by  the  city  in  removing  the 
ice  accumulation  in  question. 

Judgment  reversed,  and  a  new  trial  ar> 
dered. 

Moore»  J.»  ooncuned .  with  Hontsoi^ 
erjr,  J. 
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Public,  OFnciAi*,  and  Statutobt  Mattbbi. 

OONTBAGTUAL  AND  COiCMSBCIAL  RBLATIOfiil 

cobpobattons  and  associations. 
Domestic  Bblationb;  Pbbsonal  Capacitt* 

FiDUOIABIBB. 

Tobts;  Neougknge;  Injubob. 
Pbofebtt  Rights. 

Civil  Rbmxdibs;  Rules  and  Pbincifle^ 
Cbdonal  Law  and  Pbaotiob. 


L  PUBUO,   OVFIGIAL,  AND  StATUTOBT  MATTEBS. 


fiee  also  infra,  IX. 

The  ownership  of  the  fee  of  land  under  the 
<}reat  Lakes  is  held  to  be  in  the  state,  and  not 
in  the  riparian  owners,  and  the  state  is  held  to 
tiave  power  to  dedicate  a  portion  thereof  as  a 
public  hunting  ground  subject  to  rights  of 
aiavigation.  on  which  it  is  unlawful  to  cut 
•ushes  or  other  vegetatfon.  (Mich.)  094. 

FoUeB  rtffukLtion  tfbunnem. 

Numerous  proytBions  in  an  ordinance  regn- 

latinff  Junk  dealers- and  pawnbrokers  are  held 

Taliaand  reasonable,  among  them  the  power 

.-to  revoke  the  license  arbitra^lv.    (Mich.)  116. 

An  ordinance  making  it  unlawful  to  bring 
any  secondhand  clothing  or  bed  furniture  into 
a  town  for  sale  is  held  void  as  an  attempt  ab- 
solutely to  prohibit  a  lawful  business.  (K.  C.) 
122. 

A  statute  requiring  the  weighing  of  coal 
iioisted  from  mines,  but  applying  only  to  mines 
whose  product  is  shipped  by  rail  or  water,  is 
i field  unconstitutional  for  arbitrary  discrimina- 
tion, and  slso  as  interfering  with  the  freedom 
•of  contract  between  the  employer  and  em- 
ployees.   (111.)  445. 

A  statute  prohibiting  mine  owners  from  dig- 
^ng  within  5  feet  of  a  division  line  without 
•consent  of  the  adjoining  owner  is  held  to  be 
jrithin  the  police  power  of  the  legislature.  (W. 

vs.)  oOv. 

The  constitutionality  of  a  Sunday  law  pro- 
hibiting business  by  barbers,  without  spplyinff 
to  any  other  class  of  business,  is  denied  in  Illi- 
nois on  the  ground  of  its  discrimination.    (111.) 

In  agreement  with  the  Illinois  decision,  and 
^xmtrary  to  the  decision  in  New  York,  a  Cali- 
fornia case  holds  that  a  Sunday  law  sppHcable 
•odIv  to  barbers  is  unconstitutional.    (Cal.)  664. 

The  use  of  a  blower  for  dry  emery  wheels 
is  held  to  be  witbin  the  coustUutional  power 
•of  the  legislature  to  require.    (Mich.)  853. 

AbaUment  of  nyUanee, 
Seizure  and  destruction  of  nets  used  in  un- 
lawful fishing,  by  officers  in  obedience  to  a 
statute,  is  beld  not  to  ▼i'^late  the  constitutional 
vigbts  of  the  owner.    (Wis.)  880. 

^•J  L.  R  A. 


Oams  (awi, 

A  statute  making  it  unlawful  to  ship  deer, 
elk,  etc.,  by  a  common  carrier  to  any  commis- 
sion merchant  or  sale  market,  is  held  constitu- 
tional on  the  ground  that  property  in  such 
game  is  subject  to  all  police  regulations. 
(Minn.)  181. 

Oivil  riffhU 

A  drug  store  in  which  soda  water  is  sold  la 
held  not  to  be  a  place  of  public  accommoda- 
tion and  amusement  within  the  Illinois  civil 
rights  set.    (HI.)  666. 

Carrying  weapont. 
The  constitutional  right  to  keep  and  bear 
arms  is  held  not  to  be  violated  by  a  statute  pro- 
hibiting unauthorized  bodies  of  men  to  drill 
and  parade  as  a  military  organization,  even  if 
certain  independent  military  bodies  are  ex- 
empted therefrom.    (Mass.)  6()6. 

SkituUt. 

The  right  to  impeach  an  enrolled  bill  prop- 
erly signed  and  promulgated  by  legisfativa 
Journals  is  denied  on  review  of  the  authorities. 
(Ey.)  208. 

EleetioM, 

A  striking  instance  of  the  eifect  of  holding  a 
statute  unconstitutional  is  discussed  in  a  case 
which  refuses  to  grant  an  injunction  to  pre- 
vent an  election  under  an  unconstitutional 
statute,  where  the  effect  would  be  to  prevent 
any  subsequent  election  of  a  legislature.  (Ind.) 
678. 

Some  interesting  questions  as  to  ballots  are 
decided  in  case  of  an  election  for  school  direct- 
ors; among  them  the  decision  that  the  words 
"long  term"  after  one  of  two  names  on  a  ballot 
are  sufficient  to  satisfy  a  statute  requiring  the 
office  to  be  designated,  where  the  election  is 
only  for  school  directors  and  but  one  of  them 
for  a  long  term.    (111.)  656. 

The  sufficiencv  of  a  petition  for  a  county- 
seat  election  is  held  not  subject  to  question 
after  the  election  has  been  held  and  the  vote 
given  in  favor  of  a  change.    (N.  D.)  728. 

Cinl  BerHee  law. 
The  Massachusetts  statute  attempting  to  give 
veterans  tbe  right  to  appointment  without  ex- 
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amiaation  on  their  sworn  statement  of  their 
own  qualifications,  with  ft  certificate  of  three 
reputable  citizens,  is  held  unconstitutional. 
(Mass.)  263. 

County  hoard, 
A  constitution^  proyision  that  courts  shall 
be  open  is  held  inapplicable  to  a  county  board 
of  revenue  in  passing  on  claims  or  awarding 
contracts.    (Ala.)  620. 

Hiring  offlcer. 
The  payment  of  money  to  a  member  of  a 
school  board  as  compensation  for  his  loss  of 
time  in  attending  a  meeting  to  pass  upon  a 
proposed  contract  is  held  fatal  to  the  contract 
when  his  vote  was  necessary  to  its  adoption. 
(W.  Va.)  418. 

Official  bond. 
On  the  disputed  question  of  the  liability  of 
the  t>ond8men  of  an  officer  for  money  lost  by  a 
bank  failure,  the  Nebraska  court  decides  that 
such  loss  or  theft  of  the  money  ia  no  defense. 
(Neb.)  228. 

LicenBd. 

A  license  of  $60  per  quarter  for  retailers  of 
goods  having  no  fixed  places  of  business  in  the 
municipality  is  sustained,  althouch  this  is  a 
heavier  license  than  is  charged  upon  regular 
dealers  at  fixed  places  of  business.    (CaL)  627. 

A  license  tax  of  $4  per  month  on  the  busi- 
netfs  of  selling  secondhand  clothing  is  held 
valid,  although  general  merchants  were  taxed 
only  f  1  per  month.  The  constitutional  rule 
of  uniformity  is  held  not  to  be  violated,  since 
the  tax  is  uniform  on  each  class.    (N.  C.)  128. 

A  license  tax  of  which  a  part  of  the  proceeds 
goes  to  the  county  is  held  not  to  be  within  the 
meaning  of  the  Montana  Constitution  prohibit- 
ing the  legislature  to  impose  taxes  in  any 
county  for  county  purposes.    (Mont.)  686. 

ErciM  money. 
The  constitutionality  of  the  New  York  ex- 
cise tax  law  of  1806  is  sustained  against  objec- 
tions that  the  provision  for  giving  part  of  the 
proceeds  to  cities  and  towns  was  an  appropria- 
tion of  public  money,  and  that  because  of 
discrimination  between  cities  according  to 
population  it  was  within  the  constitutional 
provisions  as  to  general  and  special  city  laws. 
(N.Y.)  844. 

Taxe$, 

The  value  of  a  water  power  made  by  a  dam 
in  a  river  between  towns  is  held  apportionable 
between  the  lands  in  the  diiferent  towns  cov- 
ered by  the  water,  although  the  power  is  all 
us<  d  in  one  town  only.    (N.  H.)  621. 

The  right  of  the  legislature  to  tax  credits  in 
the  hands  of  trustees  of  nonresidents  is  sus- 
tained.     (Mich )  489. 

An  exemption  of  the  property  of  a  corpora- 
tion not  actually  and  in  fact  within  the  state, 
and  the  stock  held  by  its  stockholders,  pre- 
cludes the  imposition  of  a  franchise  tax  on  the 
company,  laid  upon  all  its  capital  except  that 
which  is  invested  In  the  state.    (N.  J.)  648. 

82  L.  R.A. 


PulUe  V9A, 
A  statute  providing  for  a  sabwaj  under  ibm 
streets  of  a  city,  to  be  occupied  oy  a  stzeet- 
railway  company  under  a  lease,  is  held  to  ba 
for  a  public  use  for  which  taxation  may  \m 
authorized.    (Mass.)  610. 

Bewer  oMtitinuni, 

One  who  has  refused  to  pay  an  invalid  as- 
sessment for  a  sewer  is  held  properly  charge- 
able with  his  share  of  the  expense  as  a  condi- 
tion of  the  right  to  use  it,  when  other  property 
owners  have  paid  the  assessments  on  them. 
(Ohio)  784. 

Interest  on  sewer  assessments  cannot  be  col- 
lected unless  the  law  so  provides;  and  the  city 
cannot  require  it  by  bv-law  unless  power  ti> 
make  the  by-law  is  conferred  upon  it.  (Oonn.> 
822. 

Ferriei, 
The  validity  of  a  ferry  license  is  sustained 
against  various  objections,  and  held  to  be  ex- 
clusive within  specified  limits.    (8.  D.)  816. 

Jurisdiction. 

The  power  of  a  court  on  foredosore  of  a 
railroad  mortgage  is  held  to  extend  to  a  part 
of  the  road  extending  into  another  state  and 
which  was  formerly  owned  by  another  com- 
pany which  had  been  merged  by  consolidatioiu 
(G^.)  208. 

The  jurisdiction  on  constructive  servioe^ 
merely,  to  ^rant  alimony  and  custody  of  chil- 
dren in  a  divorce  suit,  is  denied  where  defend- 
ant and  the  children,  although  domicOed  iik 
the  state,  are  absent  from  it  and  do  not  appear. 
(Gal.)  82. 

MunicipalUie$, 

The  provision  that  resident  ovmeis  only 
shall  be  allowed  to  appeal  from  the  annexation 
of  territory  to  a  city  is  sustained  a^nst  the 
claim  that  it  is  unconstitutional    (Ind.)  586. 

A  municipal  contract,  the  performance  of 
which  extends  over  a  series  of  years,  and  pay- 
ments of  which  are  to  be  maae  annually,  la 
held  not  to  create  an  indebtedness  for  the  total 
amount,  but  only  for  the  amount  falling  due- 
each  year,  within  the  meaning  of  a  provisioD: 
limiting  indebtedness.   .(Mo.)  167. 

Streets, 

A  thin  strip  of  ice  formed  from  water  dis- 
charged near  a  sidewalk  by  a  i>ipe  to  take  it 
from  a  sag  in  an  eaves- trough  is  held  not  to- 
make  a  city  liable.    (Mich.)  861. 

An  ordinance  prohibiting  the  use  of 'salt  on^ 
street  railways  is  sustained  against  the  claiuk 
that  it  impairs  the  franchise  of  the  street-rail- 
way company  and  is  unreasonable.  (N.  J.^ 
170. 

Water  supply. 

A  by-law  of  a  water  company  having  a  fran- 
chise to  supply  a  city  and  its  mhabitanta  with 
water,  whereby  it  declines  to  make  contracts- 
with  any  persons  except  owners  of  property 
or  their  authorized  agents,  will  not  jnstifjr  th^ 
company  in  refusing  to  supply  a  tenant  In  pos^ 
session  of  property  if  he  is  ready  to  p^  injid- 
vance.    (Monu)  ^^7, 


RisuMi  OF  DBcmoHa 
(CoHTBAonrAi.  AND  OomamcoAi.  BxLinoaa) 

II.  Contractual  aud  Commkboial  Rblatiohs. 


A  promise  to  an  infant  by  %  near  relative 
iber  than  a  parent,  altbotigh  occupying  the 
elation  of  parent,  to  pay  for  services  at  the 
nd  of  a  certain  period,  if  relied  npon,  although 
nade  In  Jest,  will  give  the  infant  on  discharge 
luring  that  time  a  right  to  recover  in  assump- 
it  for  the  actual  value  of  the  services.  (W. 
iTa.)  400. 

The  use  of  electrotype  plates  is  involved  in 
i  case  for  breach  of  a  contract  giving  the  right 

0  use  them  but  not  to  sell  them  or  multiply 
hem  for  the  purpose  of  selling.    (Mass.)  288. 

Reitrieting  puUicatian. 
A  contract  restricting  a  |)er8on  who  sells  the 
;oodwill  of  a  newspaper  from  conducting  an- 
ther Journal  in  the  same  county  is  sustained 
a  reasonable  and  as  unaffected  by  the  consti- 
utional  guaranty  of  the  freedom  of  the  press. 
N.  C.)  829. 

Death, 
Dissolution  of  a  contract  of  employment  by 

1  firm  is  held  not  to  arise  as  matter  of  law  by 
he  death  of  one  of  the  partners,  especially 
vbere  both  parties  seem  to  assume  that  the 
ton  tract  will  continue.    (Mass.)  620. 

The  death  of  a  guarantor,  and  notice  thereof 

0  the  guarantee,  are  held  sufficient  to  revoke 

1  continuing  guaranty.    (Conn.)  818. 

Statute  qffrandi, 

A  contract  for  the  manufacture  of  articles 
>f  specialor  peculiar  design,  especially  when 
t  includes  the  attachment  of  them  to  realty  as 
)art  of  a  building,  is  held  not  to  be  within  the 
tatute  of  frauds.    (Minn.)  508. 

A  contract  to  manufacture  a  monument  is 
leld  not  to  be  within  the  statute  of  frauds  al- 
bough  it  does  not  call  for  any  personal  skill 
ind  labor.    (Vt.)  788. 

The  statute  of  frauds  Is  held  to  defeat  a 
Nirol  agreement  to  convey  real  estate  by  will, 
)ven  if  valuable  rights  are  surrendered.  (Wash.) 

roe. 

The  omission  of  essential  elements  of  a  mem- 
orandum for  the  sale  of  real  property  is  held 
o  be  supplied  by  a  power  of  attorney  author- 
zing  the  sale.    (Ala.)  127. 

Warranty. 
The  sale  of  a  folding  bed  by  one  who  did 
lot  mske  it  is  held  not  to  imply  any  warranty 
>f  its  safety,  if  there  was  no  concealment,  but 
ull  opportunity  to  inspect  it.    (Me.)  602. 

Conditional  ettle. 
'  Waiver  of  forfeiture  on  default  of  an  instal- 
nent  due  on  a  conditional  sale  of  goods  by 
rirtue  of  an  extension  of  the  time  is  held  bind- 
ng  so  as  to  prevent  forfeiture  before  such  time 
tzpires.    (Md.)  455. 

The  enforcement  of  a  Judgment  bond  as  col- 
ateral  security  taken  on  a  conditional  sale  of 
i  chattel  is  denied  after  the  sale  has  been  re- 
cinded  by  retaking  possession  of  the  chattel. 
Pa.)  467. 

Railroad  ticket. 

A  somewhat  peculiar  case  of  a  mistake  by 
he  ticket  agent  in  a  union  depot  in  giving  a 
icket  to  a  passenger  for  a  different  rmd  than 
hst  desired  is  held  not  to  make  the  company 
I? hose  ticket  was  furnished  liable  for  the  mis- 
ake.    (Ind.)  151 

12  L.  R.  A. 


Bale  of  timber. 
After  logs  are  cut  under  a  contract  for  tha 
sale  and  removal  of  timber,  the  failure  to  re- 
move them  within  the  time  sgreed  is  held  not 
to  forfeit  the  purchaser's  title  to  them.  (Mich.) 
108. 

Eifpeetaney. 
The  law  on  the  subject  of  releasing  the 
rights  of  an  heir  is  involved  in  a  California 
case',  which  upholds  a  covenant  releasing  such 
an  interest  and  estopping  the  promisor  from 
contesting  any  disposition  of  certain  property, 
whether  by  deed  or  will.    (CiJ.)  505. 

Banking, 

A  bank  having  an  overdue  note  of  a  depositor 
amounting  to  more  than  his  deposit  is  held  en- 
titled to  deny  payment  of  his  check  without 
any  formal  application  of  the  deposit  to  the 
note.    (Ey.)  558. 

A  peculiar  stipulation  on  a  check,  that  it  will 
not  be  paid  if  presented  through  a' specified 
agency,  is  sustained.    (N.  C.)  712. 

The  liability  of  a  bank  for  theft  of  a  special 
deposit  by  its  cashier  is  sustained,  where  it  had 
not  acted  with  due  diligence.  (111.)  760;  (Ga.) 
775. 

A  special  deposit  which  must  be  returned  in 
case  of  the  insolvency  of  the  bank  is  shown  by 
depositing  gold  coin  in  pledge  to  secure  an 
obligation  on  a  bail  bond.    (Cal.)  470. 

Fraud  of  a  bank  receiving  a  note  for  collec- 
tion when  insolvent  is  held  not  to  alter  the  rule 
that  collections  under  direction  to  remit  by 
draft  will  not  be  impressed  with  a  trust  which 
will  give  a  preferential  claim  against  the  bank's 
assets.    (Tenn.)  715. 

Negotiate  paper. 

A  statement  on  the  face  of  an  order  upon  a 
savings  bank  that  the  depositor's  book  must 
accompany  the  order  is  held  to  defeat  its  nego- 
tiability.   (Me.)  500. 

An  indorser  of  a  note  who  gives  directions  to 
erase  his  name  before  its  transfer  is  held  re- 
lieved thereby  from  liability  to  a  transferee  who 
knows  the  facU.    (Utah)  266. 

A  peculiar  case  of  a  lorged  indorsement  of 
the  name  of  a  fictitious  person  to  whom  the 
payee  of  a  draft  had  by  a  fraudulent  scheme 
been  induced  to  indorse  it  holds  that  the 
drawee  bank  paying  the  draft  on  the  faith  of 
such  indorsement  is  not  thereby  relieved  from 
liability  to  the  payee.    (Tenn.)  778. 

Reliance  upon  mortgage  security  to  a  note 
without  any  care  or  inquiry  as  to  the  financial 
standing  of  the  maker  of  the  note,  or  the  pui- 
chase  of  it  merely  for  the  purpose  of  acquirioc 
the  mortgaged  property  by  forerloiure,  is  held 
not  to  preclude  a  purchaser  of  the  note  in  the 
ordinary  course  of  business  f  n  m  being  a  bona 
fide  holder.    (N.  D.)  780. 

Ineuranee, 

A  new  kind  of  insurance  appears  in  the 
guaranty  against  loss  by  insolvency  of  cus- 
tomers. Such  a  policy  is  construed  to  be  a 
contract  of  insurance.    (Wis.)  888. 

A  policy  to  indemnify  an  employer  againsi 
liability  for  claims  for  injuries  to  employees  is 
construed  to  be  one  of  indemnity  against  lia- 
bility, and  not  against  damages,  and  therefore 
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prior  payment  of  Buch.  claims  is  notaoondi> 
lion  of  a  right  of  action  on  ttie  policy.*  (Wis.) 
88a 

A  clause  maklne  iosnrance  incoDtestible  ex- 
cept tot  fraud,  alter  two  years  from  date,  is 
held  to  preclude  the  defense  of  suicide  in  case 
of  death  after  that  time.    (Iowa)  478. 

Death  from  asphyxiation  from  tlluminating 
gas  while  asleep  is  held  not  to  be  excepted  from 
a  policy  of  insuranoe  which  excluded  liability 
for  death  from  poison  or  anything  acddentally 
or  otherwise  taken,  administered,  absorbed,  or 
inhaled.    (IH.)  654. 

The  burning  of  sod  in  a  chimney,  acd- 
dentally  caused  by  the  burning  of  waste  papers 
in  a  stove,  is  held  to  be  within  tbe  fires  covered 
by  a  fire  insuranoe  policy.    (Mass.)  008. 

Other  insurance  which  will  invalidate  a  pol- 
icy is  held  to  mean  other  valid  insurance,  and 
not  a  subsequent  policy  which  is  invalid  be- 
cause of  the  prior  policy.    (Md.)  570. 


The  light  of  a  nsortgaffee  to  sue  in  hie  own 
name  on  an  iiAuctnoe'poKcy>payal>le  to  bim  as 
his  interest  ma^  appear  is  sustained  to  the  ex- 
tent of  recovenng  his  interest  in  the  proceeds^ 
where  the  insuranoe  was  taken  in  roaipHanea 
with  a  requirement  of  the  mortgagt.  (Mao.) 
015. 

Members  of  a  mutual  insarance  company 
are  held  liable  for  asseasments  after  the  eaa- 
celation  of  membership  to  pay  losaes  pre- 
viously accruing,  and  such  assesaments  may  in- 
clude interest  and  expensea  incident  Hiereto, 
coats  of  litigation,  ana  aUowance  for  coBtin- 
gendes.    (Mich.)  481. 

The  unreasonable  action  of  the  appraiser  of 
an  insurer  in  refusing  to  accept  an  umpire  un- 
less he  is  taken  from  a  distance  is  held  to  con- 
stitute a  waiver  of  arbitration.  •  (Tean.)  179l 
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fhe  legal  capacity  of  a  corporation  to  take  a 
devise  of  property  in  excess  of  the  amount  al- 
lowed by  its  charter  is  held  in  Marvland  to  be 
a  question  that  cannot  be  raised  collaterally  by 
private  persons  who,  as  distributees  of  the  tes- 
tator's estate,  are  interested  to  defeat  the  gift 
(Md.)  298. 

Pooling  arrangements  to  control  the  voting 
of  stock  are  held  to  be  contrary  to  public  poC 
icy.    (N.  C.)  805. 

Officers  of  a  corporation  are  held  subject  to 
mandamus  to  compel  them  to  call  a  special 
meeting  of  stockholders  according  to  the  by- 
Uws.    (Conn.)  575. 

Ad  officer  of  a  corporation  who  Is  plaintiff  or 
attorney  in  fact  for  the  plaintiff  in  an  action 
against  the  corporation  cannot  receive  service 
or  process  against  the  company.    (S.  0.)  704. 

The  right  to  forfeit  the  franchises  of  a  water 
company  for  overbonding  and  wronirful  issue 
of  stock  is  held  to  have  been  lost  by  delay 
during  which  the  company  had  extended  ita 
business.    (Wis.)  801. 

Matured  certificates  in  a  benefit  society  are 
held  to  make  the  holders  creditors,  with  the 
rights  of  creditors  in  case  of  snbMquent  in- 
solvency of  the  organization.    (Md.)  811. 


The  rights  of  the  members  of  a  mataal  i^ 
surance  company  to  relief  from  liabilides  lor 
unauthoriaea  insurance  by  the  company  aia 
discussed  in  an  important  Iowa  case  in  whidi 
the  company  had  isaued  aome  polides  in  excev 
of  its  powers,  and  misrepresentationa  had  beea 
made  as  to  a  guaranty  fund.    (Iowa)  400. 

FcTtigti  corpomtioti* 
Compliance  by  a  foreign  corporation  with 
statutory  requirementa  was  hela  sufflcieDt  to 
prevent  dismissal  of  an  action  brought  by  it, 
although  this  compliance  was  made  after  the 
action  was  brought  and  motion  for  ^**-***— ' 
made.    (Mo.)  400. 

Bdigioui  mfdeiw. 

The  trustees  and  the  majority  of  the  mem- 
bers of  a  religious  association  beloBging  to  a 
larger  body  are  denied  power  to  vritodraw  iti 
property  from  connection  with  the  deoomioa- 
tion  against  the  protest  of  a  minority.  (Mich.) 
08. 

The  rights  of  a  minority  faction  in  a  church 
which  is  divided  on  religious  doctrines  an 
sustained  in  respect  to  the  church  property. 
where  the  minority  adheres  to  the 
faith  of  the  church.    (Ind.)  88a. 
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jxn  illegitimate  child  is  held  not  to  be  a 
"child"  wTtbio  the  meaDing  of  a  statute  giving 
a  father  a  right  of  action  for  the  death  of  a 
child,  even  when  he  had  acknowledged  the 
child  and  there  was  no  other  next  of  kin  and 
the  mother  was  dead.     (Ind.)  800. 

A  parent's  lisbility  for  alienating  the  affec- 
tions of  his  son  from  the  tatter's  wife  i8  held 
to  depend  upon  malice  as  distinguished  from 
a  proper  parental  regard  for  his  son's  welfare. 
(Mifts.)  028. 

Under  the  Indiana  statute  giving  an  unmar- 
ried woman  a  riirht  to  an  action  against  her 
f^ucer  it  is  held  that  this  is  extinguished  by 
the  marriage  of  the  parties,  but  that  a  decree 
of  the  nullity  of  the  marrisge  for  fraud  will 
destrov  the  effect  of  the  marriage  as  a  bar  to 
the  action.    (Ind.)  848. 

8*^  L.  K.  A. 


A  decree  of  land  within  the  state  aa  alimony 
in  a  divorce  suit  is  sustained,  although  ren- 
dered on  service  by  publication  only  against  a 
husband  who  is  absent  from  the  state,  on  the 
ground  that  it  is  substantially  a  proceeding  w 
rem.    (Kan.)  280. 

The  liability  of  the  equitable  separate  eatate 
of  a  wife  for  her  debts  is  sustained  after  tier 
death,  in  a  case  Whioh^extenaively  diacosaes 
such  liabilitiea    (Ya.)  214. 

Women  as  notariet. 
The  appointment  of  women  aa  notaries  pub> 
lie  is  held  to  be  beyond  the  power  of  the  legis* 
lature  to  authorize  under  the  *" 
Constitution.    (Mass.)  850. 
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The  aeC  of  ftB  ageDt  in  lotniDghls  principarB 
■noDey,  without  the  latter's  knowledge  to  bis 
own  debtor,  leceiyiog  bis  pay  oat  of  the  pro- 


ceeds, is  held  to  constitute  such  a  fraud  that 
the  principal  may  repudiate  it.    (Miss.)  681. 
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Loa. 


Caustic  criticism  of  a  book  in  respect  to  its 
tbeories  or  literary  composition  is  held  not  to 
be  libelous  so  long  as  it  does  not  attack  the 
character  of  the  author  or  misstate  the  contents 
of  the  book.    (Mich.)  104. 

Condition  cfbuUdingi, 

A  landlord  is  held  not  obliged  at  common 
law  to  provide  fire  escapes  on  a  leased  build- 
ing.   (Tenn.)  782. 

A  contractor  whose  work  in  repalrinff  a 
building  has  been  completed  and  aoceptea  is 
held  thereby  relieved  from  liability  for  injuries 
•absequently  sustained  by  a  third  person  in 
consequence  of  negligence  in  doing  tne  work. 
(Ind.)  887. 

The  lightine  of  common  halls  and  stairways 
at  night  in  a  building  occupied  by  tenants  is 
held  not  to  be  a  part  of  the  duty  of  a  landlord 
to  provide  safe  passages.    (N.  J.)  646. 

Attracting  children. 
The  doctrine  of  dangerously  alluring  prem- 
ises on  which  children  are  injured  is  clenied 
application  to  a  railroad  yard  properly  fenced, 
except  on  the  side  where  the  railroad  tracks 
are.  and  in  which  a  child  is  injured  while  play- 
ing on  a  pile  of  ties.    (Tex.)  826. 

Ebeplocioni, 

Sututory  HabiHty  for  failure  to  ffive  notice 
of  an  explosion  in  blasting  rock  is  held  to  in- 
clude the  frightening  of  a  horse  l^  the  explo- 
sion, and  the  persons  * 'approaching"  who  were 
entitled  to  notice  are  held  to  include  those  who 
have  Just  passed  the  place.    (Me. )  688. 

The  liability  of  a  natural  gas  company  for 
the  destruction  of  a  building  by  explosion  of 
gas  is  sustained,  where  for  several  years  the 
gas  had  been  leaking  and  it  passed  under  the 
frozen  surface  of  the  ground  for  80  or  90  feet 
to  the  building.    (Ind.)  146. 

Ad  explosion  of  the  generator  of  a  refrigerat- 
ing machine  while  inexperienced  men  were 
attempting  to  stop  a  leak  by  tightening  nuts 
'While  the  machiDe  was  under  pressure  is  held 
to  show  negligence  on  the  part  of  the  employer, 
producing  an  unequal  strain  on  the  parts  by 
UDskilful  work  in  tightening  the  nuU.  (Cal.) 
624.  ' 

.     Eieetric  s/ioeki. 

Liability  of  a  telegraph  company  for  iniury 
to  aD  employee  causea  by  an  electric  shocK  is 
sustained  in  a  case  in  which  the  jury  found 
that  the  employer  was  negligent.    CN.  J.)  861. 

The  liability  of  an  electric  light  company 
for  injury  to  a  tinsmith  who  touched  a  defect- 
ively insulated  wire  on  the  outside  of  a  build- 
ing is  held  to  be  a  questiou  for  the  Jury. 
(Mass.)  400. 

An  electric  wire  charged  with  a  dangerous 
current  when  wound  on  a  reel  near  the  ground 
upon  an  electric  light  pole  in  a  street  is  held 
to  show  negligence  on  the  part  of  the  elcciric 
company.     (N.  J.)  700. 

L.R.A 


Other  infwry  to  employee. 

An  attempt  tyy  workmen  whose  work  and 

wages  are  temporarily  suspended  during  the 

unloading  of  materials  not  connected   with 

their  work  but  at  the  place  thereof,  to  aid  the 

Eerson  having  the  load,  whereby  tliey  inlure 
im,  even  if  it  is  done  by  the  direction  of  their 
foreman,  is  held  not  to  create  any  liability  on 
the  part  of  their  employer.    (Mass.)  606. 

A  temporary  room  in  a  mine,  formed  by  ex- 
cavating ore  and  used  as  a  working  place  in 
getting  out  ore,  is  held  not  to  be  within  the 
rule  requiring  a  safe  place  to  be  furnished  for 
einployees  to  work  in.    (Mich.)  486. 

The  doctrine  of  the  assumption  of  obvious 
risks  is  held  applicable  notwithstanding  a  stat- 
ute requiring  the  employer  to  property  guard 
cog-wheels  near  which  an  employee  works, 
and  the  assumption  of  such  risks  is  held  not  to 
contravene  public  policy.    (N.  Y.)  867. 

Overfloui, 
The  fact  that  a  railroad  embankment  which 
has  large  trestles  for  the  passage  of  water  to 
some  extent  increases  the  overflows  of  water 
upon  low  lands  is  not  enoueh  to  show  that  the 
rulroad  company  is  liable,  if  it  does  not  appear 
that  trestles  would  be  as  economical  or  as  safe 
and  suitable  for  the  road.    (Miss.)  262. 

Standpipe, 
The  rule  as  to  dangerous  agencies  is  applied 
to  a  stand  pipe  filled  with  water,  and  the  pro- 
prietor held  liable  for  injuries  to  a  guest  or  his 
own  tenant  caused  by  the  fall  of  the  standpipe. 
(Ohio)  786. 

Bicycle  coUieion, 
A  collision  between  a  bicvcle  attempting  to 
pass  on  the  right  side  and  a  truck  whicn  is 
turning  toward  the  curb  of  a  street  is  held  not 
to  show  necessarily  that  the  driver  of  the  truck 
was  in  fault    (Conn.)  661. 

Fktihire  to  carry  paeeenger, 
A  somewhat  novel  action  for  failure  to  trans- 
port a  passeneer  on  a  railroad  because  the  com- 
pany had  only  two  engines,  and  one  of  them 
broke  down  while  the  other  was  in  a  shop  for 
repairs,  is  sustained  notwithstanding  the  pov- 
erty of  the  road,  but  punitive  damages  are  de- 
nied in  the  absence  of  any  personal  insult  or 
indignity.    (K.  C.)648. 

Injury  to  paeeenger. 

Negligence  of  the  servants  of  a  railroad  com- 
pany, whereby  a  passenger  on  the  train  of  an- 
other company  usin^  the  road  of  the  former 
under  a  contract  is  injured,  is  held  to  render 
the  owner  of  the  train  liable  to  the  passenger. 
(Conn.)  589. 

A  dangerous  hole  in  the  floor  of  a  toilet  room 
in  a  railroad  depot,  when  the  room,  although 
unli^hted,  was  left  with  an  open  door  from  a 
waiting  room,  is  held  to  make  the  carrier  liable 
for  injury  to  a  person  sustained  in  consequence. 
(Mass.)  101. 
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An  unusual  c&se  as  to  the  liability  of  a  car- 
rier for  the  murder  of  a  passenger  when  asleep 
in  a  sleeping  car  denies  the  carrier's  liability, 
In  the  absence  of  anything  to  show  iLnowledge 
of  the  danger.    ( Ya )  19i. 

Where  a  lady  passenger  with  a  light,  gauzy 
dress  was  burnea  by  a  fighted  match  touching 
her  dress  as  it  was  thrown  by  a  passenger  who 
had  lighted  a  cigarette,  the  street  railway  com- 
pany was  held  not  to  be  liable.    (Mo.)  167. 

Due  care  on  the  part  of  a  street  railway  com- 
pany operating  a  double-track  road,  when  it 
discharges  a  passenger  at  a  street  crossing,  is 
discussed  in  a  case  which  holds  that  the  speed 
of  cars  must  be  so  controlled  and  such  warning 
of  their  approach  given  as  will  reasonably  pro- 
tect a  pa^nger.    (Ohio)  276. 

CoUiHon  tDtth  street  ear. 
The  overloading  of  a  street  car  and  its  exces- 
sive speed  are  held  gross  negligence  rendering 
the  street  railway  company  liable  for  a  result- 
ing collision.    (Ya.)  220. 

A  boy  riding  uninvited  and  without  the 
driver's  knowledge  upon  a  private  vehicle  is 
held  unaffected  by  the  driver's  negligence, 
when  suing  a  street  railwav  company  n>r  in- 
juries caused  by  a  collision  between  a  car  and 
the  vehicle.    (Ohio)  84a 


Ivjurjf  bff  train. 

Attempting  to  cross  a  railroad  track  vrhca 
obscured  by  smoke,  immediately^  after  a  tiaia 
has  passed,  is  held  such  contributory  negli- 
gence as  will  defeat  a  recovery  for  injariea  lo- 
oeived.    (Ind.)  140. 

An  unusual  case  of  the  oaeof  a  nulraad  track 
by  licensees  or  by  persona  invited  thereon  is 
that  of  the  employees  of  a  corporatioD  wJkns 
shops  are  on  both  sides  of  the  road,  between 
which  the  crossing  is  kept  planked  by  the  rail- 
road company  for  their  use,  and  it  ia  beld  that 
in  making  a  flying  switch  at  such  place  the 
company  owes  them  reasonable  care.  (Conn.) 
680. 

The  use  of  salt  to  keep  railroad  switches  free 
from  ice,  if  necessary,  is  held  not  to  niake  the 
railroad  company  liable  for  attracting  live 
stock  which  were  killed  by  traina.  (W.  Ya^) 
416. 

Ltm  cf  baggage, 
A  peculiar  case  of  trunks  checked  over  the 
wrong  railroad  holds  that  the  railroad  company 
is  not  liable  for  their  loss  by  the  fall  of  a  bridge, 
in  the  absence  of  any  fault  other  than 
negligence.    (Conn.)  585. 
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Aeceeeion  on  wrongful  taking. 
The  doctrine  of  accession  of  property  wrong- 
fully taken  is  applied  to  the  cutting  and  ror 
moval  of  hay,  when  It  was  done  in  g(X)d  faith 
but  without  right.    (Neb.)  422. 

Beeipee, 
Carpet  manufacturers  are  held  entitled  to 
aome  record  of  recipes  made  by  a  color  mixer  in 
their  employ,  when,  contrary  to  hia  duty,  he 
entered  them  in  his  own  books  instead  of  the 
hooka  of  hia  employers.    (Pa.)  761. 

Trees, 
Trees  overhanging  a  highway  are  protected 
from  cutting  under  orders  of  selectmen,  wlth- 
oot  the  consent  of  the  owner,  for  the  purpose 
of  moving  telephone  or  telegraph  wires,  under 
a  statute  prohibiting  them  to  be  cut  without 
such  consent  by  the  telegraph  or  telephone 
companies.    (Conn.)  280. 

Oyster  bed. 
The  rights  of  cotenants  in  an  oyster  bed  are 
held  to  include  the  right  to  take  natural  oysters 
therefrom  without  the  power  of  either  to  ex- 
clude the  other,  even  by  dredging  the  premises 
and  placing  oyster  shells  and  seed  oysters 
thereon  which  must  be  disturbed  by  taking  nat- 
uml  oysters.    (N.  Y.)  270. 

Market  stall. 
The  occupant  of  a  stall  in  a  market  under  a 
license  revocable  at  pleasure  is  held  to  be  a  mere 
trespasser  after  notice  to  leave,  although  he  has 
held  over  after  the  time  fixed  for  the  annual 
renting.    (N.  C.)  706. 

Qi/t 
A  Christmas  gift  by  check  to  an  employee, 
visde  accortiing  to  the  habit  of  previous  years 
but  in  forgetful ness  of  the  fact  that  bis  salary 
had  recently  been  increased,  is  sustained  against 
an  attempt  to  avoid  it  for  mistake,  where  the 
check  is  collected  and  the  donee  not  notified  of 

82  L.  R.  A. 


any  intent  to  repudiate  it  for  several  montfai. 
(K  Y.)  708. 

Gift  of  a  bond  in  trust  to  be  deliverod  to  ths 
donee  on  the  donor's  death  is  held  to  be  valid. 
(Pa.)  766. 

Wins. 

Legacies  to  daughters  are  held  to  he  adeemed 
by  conveyances  to  them  by  the  testator  by  way 
of  gift  without  any  apparent  or  expreasied  la- 
tent to  the  contrary.    (Mich.)  282. 

The  sufficienqr  of  a  signature  of  the  name  of 
a  subscribing  witness  to  a  will  is  aoatained,  al- 
though it  waa  written  by  another  aubacnbing 
witness  at  the  request  of  the  former.  (8.  GL) 
77. 

TruH. 

A  deposit  "In  trust  for"  another  In  a  aavings 
bank  ia  held  to  be  a  prima  fade  truat  which 
may  take  effect  as  against  the  donor'a  estate, 
where  all  his  acts  and  declarations  are  conaistr 
ent  therewith.    (Me.)  877. 

The  doctrine  that  a  deposit  of  money  in  trust 
for  another  will  create  a  trust  is  limited  by  a 
New  York  case  which  holds  that  a  mere  de- 
posit of  one's  own  money  in  the  form  of  a 
trust  is  not  conclusive,  and  that  the  depositor 
may  deny  that  he  intended  a  tnist,  where  he 
has  never  informed  thet beneficiary  of  it.  (S. 
Y.)  878. 

A  letter  by  testator  to  his  wife,  to  vrhom  his 
will  gives  all  his  estate  absolutely,  in  vrhlcb  be 
expresses  a  hope  that  she  may  have  enou.i^b 
after  paying  debts  to  aid  his  children  from 
time  to  time,  and  a  desire  after  she  has  had  the 
benefit  of  it  during  life  that  they  may  he  gives 
equal  shares,  is  held  insufficient  lo  create  a 
trust,  and  failure  to  perform  the  promiae  is 
held  not  to  constitute  a  trust  ex  makfieie. 
(Ind.)  298. 

An  agreement  between  devisees  for  the  se- 
lection of  a  trustee  to  whom  th^  ahall  traute 
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^he  lands  devised  Is  held  to  be  both  a  voIud- 
taiy  BDd  executory  agreement  which  may  be 
^revoked.    (111.)  565. 

Charitiei, 
A  bequest  without  limitation  as  to  use,  made 
-directly  to  an  uniucorporated  but  regularly  or- 
j^nized  and  well  established  charitable  associ- 
ation, is  held  valid.    (N.  J.)  625. 

OhaiUi  mortgage. 

A  strong  ezerpise  of  comity  toward  mort- 
^gees  of  chattels  in  Canada  is  made  by  sus- 
taioing  the  rights  of  such  mortgagees  of  a  half 
interest  in  horses  of  which  possession  had  been 
*taken  under  the  mortgage  in  Canada,as  against 
•owners  of  the  other  half  interest,  who  had 
^■taken  a  prior  mortgage  in  Michigan  on  their 
^co-owners  interest  before  the  horses  went  to 
-Canada,  and  recorded  it  after  thev  were 
brought  back,  while  it  did  not  appear  that  they 
%new  of  the  Canada  mortgage  when  they  took 
'the  horses  from  Canada.    (Hich.)  443. 

A  landlord's  mortgage  on  bis  interest  in 
crops  in  possession  of  a  tenant  and  yet  undi- 
Tided  is  held  effect!  ye  as  against  his  creditors 
junder  subsequent  garnishment    (Iowa)  811. 

FrauMent  conveyance. 
Overmling  a  prior  decision,  an  Oklahoma 
•case  holds  that  a  conveyance  made  with  intent 
to  defraud  creditors  is  fraudulent  as  to  a  trans- 
-feree,  if  he  had  sufficient  notice  to  arouse  the 
-anspicion  of  an  ordinarily  prudent  man  and 
cause  inquiry  as  to  the  purpose  of  the  transfer. 
*<Ok]a.)  ft. 

FUdffe. 
Oil  in  a  tank  Is  pledgc^l  effectively  by  a  writ- 
ten order  to  the  agent  in  charge  of  the  tank, 
who  accepts  it,  to  hold  the  oil  for  the  pledgees. 
^W.  Va.)  40a 

iiuitdaim. 
The  holder  of  a  quitclaim  deed  is  allowed 
the  rights  of  a  bona  flde  purchaser  under  the 
J7ew  York  recording  laws.    (N.  Y.)  870. 

Riparian  rights.  ^ 

A  peculiar  case  as  to  the  right  to  water  for 
dnigation  decides  that  water  may  be  pumped 
ior  that  purpose,  and  that  the  altitude  of  the 
land  making  irrigation  by  gravitation  only 
impossible  does  not  defeat  the  right  (Cal.) 
190. 

Water  used  for  domestic  purposes  as  well  as 
that  used  for  irrigation  is  held  to  be  within  the 
rule  Justifying  an  apportionment  of  a  stream 
by  giving  to  upper  and  lower  proprietors  In 
turn  the  exclusive  use  of  the  stream  for  desig- 
Jiated  periods  when  the  absorption  and  evapo- 


ration would  make  a  division  of  the  quantity 
fatal  to  the  rights  of  the  lower  proprietor. 
(CaL)  667. 

Buff  ate  water. 

The  limitation  on  the  right  to  discharge  sur- 
face waters  upon  another's  land,  that  the  latter 
must  not  be  unnecessarily  injured,  is  Illustrated 
by  a  decision  against  the  right  to  drain  into  a 
ditch  in  a  higbway  contrary  to  the  natural 
course  of  drainage,  so  that  the  water  injures  a 
neighbor,  when  the  land  owner  might  as  easily 
have  drained  into  a  ravine  on  his  own  prem- 
ises without  injuring  his  neighbor.  (r(eb.) 
228. 

Propert§  qf  hueband  and  w^e. 

A  deed  to  husband  and  wife  as  "tenants  In 
common"  is  held  to  make  them  such,  and  not 
to  make  them  tenants  by  the  entirety.  (N.  J.) 
701. 

Community  property  which  by  state  law  is 
exempt  from  luibiiity  for  the  husband's  debts 
Is  held  to  be  beyond  the  reach  of  a  Judgihent 
creditor  of  the  nusband,  whose  Judsment  was 
rendered  In  another  state  before  sucE  property 
was  acquired.    (Wash.)  78. 

The  power  of  a  married  woman  to  dedicate 
her  statutory  separate  estate  to  public  uses  is 
denied,  unless  It  Is  accomplished  by  a  Joint 
deed  of  herself  and  husbana,  or  by  some  other 
statutory  mode.  The  doctrine  of  equitable  es- 
toppel is  held  inoperative  to  devest  her  of  such 
estate.    (Ala.)  201. 

AUene. 

By  operation  of  the  most  favored  nation 
clause  in  the  treaty  with  Italy,  subjects  of  that 
country  are  held  to  have  the  same  rights  that 
Frenchmen  have  under  the  treaty  with  France 
to  acquire  and  dispose  of  property  in  this 
country  in  the  same  way  and  to  the  same  ex- 
tent that  citizens  of  this  country  can  do.  (La.) 
177. 

Taopee  and  tax  eale. 

Forfeiture  of  a  life  estate  for  failure  to  pay 
taxes  under  the  Ohio  statutes  is  held  to  be  lim- 
ited to  cam  of  valid  sale.    (Ohio)  805. 

A  devisee  of  a  life  estate  in  fimainder  is  de- 
nied the  power  to  out  off  the  renutinders  lim- 
ited upon  his  life  estate  by  purchasing  the 
property  at  tax  sales  caused  bf  the  default  of 
the  first  taker.    (Hich.)  744. 

A  receiver  to  take  char^  of  premises  held 
by  a  life  tenant  Is  authorized,  in  case  of  the 
tenant's  refusal,  to  pay  taxes  and  make  neces- 
sary repairs;  and  such  receiver  may  be  given 
power  to  sell  the  life  estate  for  such  purpoeea. 
(Minn.)  766. 


YIIL  Civil  Rsmbdibs;  Rules  akd  pBoroiPLflfl. 


Appeal, 

An  appeal  from  a  judgment  or  order  entered 
'in  exact  accordance  with  the  mandate  of  a 
previous  appeal  was  held  properly  dismissed. 
<Utah)  828. 

Proeeee. 

An  assistant  ticket  ageot  In  a  union  depot, 
•although  hired  by  the  owner  thereof  and  not 
by  a  railroad  company  for  which  he  sells 
tickets,  is  held  to  be  an  acting  ticket  agent 
within  the  meaning  of  a  statute  as  to  service 
of  process  on  a  railroad  company.  (Minn.) 
-44a 

«  L.  R.  A. 


Damagee, 

Loss  of  the  society  and  prospective  earnings 
of  a  child  Is  held  not  to  be  included  in  the  ele- 
ments of  damages  for  injuries  resulting  in  a 
miscarriage.    (Mich.)  14^ 

Injury  to  feelings  and  affections  by  default 
in  delivering  a  telegram  is  held  insufficient  to 
sustain  a  recovery  m  Ohio.    (Ohio)  785. 

Nervous  paro^sms  caused  by  humiliation 
and  indignity  suiiered  by  a  passenger  wrong- 
fully expelled  from  a  train  are  held  to  be  a 
bodily  injury  for  which  damages  may  be  v^ 
covered.    ((3aL)  198.  . 


878  •  RiiBuiii  OF  Decibions. 

(OBomrAx*  Law  axd  Psacsiob.) 

The  measure  of  damages  to  be  reooTered 
from  an  innooent  purcl^Mer  of  logs  from  s&  in- 
advertent trespasser  is  held  to  be  tbeir  value 
Immediately  after  tbeir  severance,  excludiug 
any  enhancement  of  the  value  by  transporta- 
tion to  another  place.    (Ala.)  199. 

Damages  for  obstruction  of  water  by  a  rail- 
road embankment  when  the  road  was  lawfully 
built  are  held  recoverable  for  the  entire  injury 
In  one  action  if  the  parties  demand  that  they 
be  assessed,  and  successive  actions  as  in  case 
of  a  continuing  nuisance  are  inadmissible  un- 
less both  parties  fail  to  ask  for  the  assessment 
of  all  in  the  first  action.    (N.  C)  708. 

I>emurrer  to  evidence. 

The  constitutionality  of  the  practice  of  de- 
murrfag  to  evidence  is  sustained  on  a  very 
elaborate  review  of  the  practice  and  constitu- 
tional provisions  of  the  different  states.  (Tenn.) 
854. 

Judgment, 

An  extensive  discussion  by  prevailing  and 
dissenting  opinions,  of  the  concfusivtfness  of  an 
English  Judgment  by  default,  appears  in  a  Con- 
necticut case  which  holds  it  conclusive  on  the 
merits,  although  the  cause  of  action  arose  in 
this  country.    (Conn.)  28(S. 

Lepgf. 

Goods  sold  to  a  trader  for  resale,  retaining 
title  as  security,  are  held  to  be  used  In  the 
trader's  business,  within  the  meaning  of  a 
statute  making  property  in  his  business  liable 
for  his  debts.    (Miss.)  200. 

The  Interest  of  a  person  in  property  held  by 
another  as  trustee  having  the  absolute  title 
under  a  trust  merely  for  the  division  of  the 
proceeds  of  sales  is  held  not  to  be  subject  to 
levy.    (Tex.)  785. 

A  fugitive  from  the  state  Intending  to  return 
as  soon  as  criminal  proccedlnffs  against  him 
are  dropped  is  held  to  be  still  a  resident  for 
the  protection  of  the  family  homestead  from 
his  creditors,  when  his  wife  and  children  con- 
tinue to  reside  upon  it.    (N.  C.)  804. 

Egectment. 
Ejectment  by  the  owner  of  the  fee  of  a  street 
is  held  to  be  the  proper  remedy  to  recover  pos- 
session, subject  to  the  public  eaaemeOt,  from 
one  who  has  wrongfully  made  a  peraHanent 
obstruction  thereon.    (Mo.)  857. 


FarecUmtre. 
Foreclosure  of  a  mortgage  securing  a  pcfo> 
cipal  sum  and  interest  coupons  Is  allowed  t» 
raise  the  amount  doe  on  the  coupons  before 
the  principal  is  due.    (HI.)  118. 

PiBtTiitiifn, 
An  attempt  to  partition  the  interest  of  par- 
ties having  reciprocal  easements  in  the  use  of 
stairs,  halls,  etc.,  when  they  are  owners  tm 
severalty  of  the  land.  Is  held  to.be  IneOectaaL 
(Neb.)  451. 

Spedfie  peffcTVMnee, 
Specific  performance  of  a  contract  to  sdl 
waterworks  to  a  town  Is  sustained,  where  the 
owner  has  refused  to  agree  on  a  price  or  ap- 
point arbitrators  as  the  contract  reqatres,  where 
the  sale  Is  only  part  of  a  larger  contract  and 
the  parties  cannot  be  placed  in  statu  qua,  (IL 
I.)  740. 

It^funciion. 

An  Injunction  is  sustained  against  a  judg- 
ment, to  let  in  set-offs,  where  the  Judgment 
creditor  is  insolvent    ( W.  Ya. )  881. 

A  peculiar  case  as  to  the  rikht  of  action  oik 
an  injunction  bond  denies  liabilltv  thereon, 
where  plaintiff  dismissed  his  action  oy  consent 
on  an  award  against  him  by  which  he  fasd 
agreed  to  abide,  since  this  was  not  a  Judicial 
determination.    (Ohio)  880. 

A  remarkable  case  of  a  play  in  a  theater 
based  on  the  facts  of  a  criminu  case  then  oft 
trial  decides  that  this  cannot  be  restrained  by 
injunction,  even  if  It  constitutes  a  criminu 
contempt  which  may  be  punished,  and  if  it 
Interferes  with  the  administration  of  justice. 
(Cal.)  278. 

Wiineufeee, 

A  person  committed  to  secure  his  attendance 
as  a  witness  Is  entitled  to  per  diem  fees  during 
detention,  only  when  he  is  unable  to  give  ae- 
curity,  and  this  Inability  arises  from  us  mis- 
fortune and  not  his  fault.    (Md.)  440. 

A  contract  to  pay  extra  compensation  to  an 
expert  witness  is  sustained  although  he  subss- 
quently  testified  without  claiming  the  extra 
pay,  and  accepted  statutory  fees,  and  was  not 
in  fact  asked  aiiv  questions  calling  for  his  ex- 
pert  opinion.    (Mass.)  610. 


IX.    Crimtnal  Law  and  PnAcncB. 


An  appeal  given  to  the  mother  In  a  bastardy 
case  from  a  finding  in  favor  of  the  putative 
fatber  is  held  unconstitutional,  where  the  stat- 
ute makes  the  proceeding  a  criminal  one.  (N. 
C.)  396. 

The  denial  of  a  continuance  on  an  admission 
tbai  absent  witnesses  would  testify  as  alleged 
in  affidavits  Is  held  constitutional  provided 
reasonable  time  and  opportunity  to  obtain  the 
witnesses  by  compulsory  process  has  been 
,giveD.    (Ky.)  108. 

CToss-ezamination  of  an  accused  person  who 
offers  himself  as  a  witness  In  his  own  behalf 
Is  held  to  be  unrestricted  in  respect  to  the  sub- 
ject as  to  which  he  has  testified.    (Fla.)  188. 

Instigation, 
Entering  a  building  and  taking  money  there- 
82Ii.R.A. 


from  In  the  company  of  a  detective  who  ba» 
by  arrangement  with  the  owner  planned  the 
affair  to  entrap  his  companion  is  held  not  to 
constitute  a  punishable  crime  because  of  the 
Instigation.    (Bl.)  189. 

jiveon. 
Setting  fire  to  one's  ov^n  dwelling  house  is 
held  not  to  be  arson,  either  at  common  law  or 
under  a  general  provision  of  a  statute  against 
setting  fire  to  any  house.    (8.  C.)  647* 

Boseeisian  aa  a  crime. 

Possession  of  opium  contrary  to  provislona 
of  a  statute  is  held  to  be  constitutionally  mada 
a  criminal  offense.    (Or.)  788. 

See  also  supra,  J 
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Aeeeasloii  i  title  by  aooenloii  to  crops,  fralt, 
and  timber  wrongfully  8eyered^—(l.)  Gen- 
eral dootrine;  (IL)  when  severed  under 
bona  fide  belief  of  title;  (III.)  when  severed 
and  oonyerted  wftb  wronirful  Intent;  (IV.) 
distinguishable  though  chaoged  or  mixed; 
(V.)  when  article  changed  by  process;  ( VT.) 
position  of  purchaser;  (VU.)  when  title  In 
or  derived  from  the  states  or  the  United 
States 

Aettoni  effect  of  appearance  as  an  admis- 
sion or  waiver  by  a  fiduciary  671 
Eleotlon  of  remedy  on  conditional  sale          471 

A  Hew.   See  BBSOOfT  and  DiSTBiBOTioir. 

In  setting  fire  to  one*s  own  bulld- 
lng:~At  common  law;  under  statute         647 

i;  trust  in  proceeds  of  collection  by  In- 
solvent bank:— <L)  As  against  claims  of 
banl^  representatives;  where  title  has 
passed  to  bank;  effect  of  Insolvency  at 
time  of  receiving  paper;  where  title  h 
not  passed  and  the  receiver  has  the  paper 
or  proceeds;  proceeds  capable  of  identlfl- 
cation;  where  bank  has  received  no  fund; 
where  proceeds  have  been  mixed  by  bank 
with  its  own  funds;  taking  trust  money 
out  of  general  fund;  (II.)  as  against  claim 
of  subagent;  when  title  in  collecting  agent; 
in  case  of  restrictive  indorsement;  sub- 
agent's  knowledge;  indorsement  in  blank  716 
Effect  of  depositing  money  in  bank  in  trust 
for  third  person:— What  sufficient  to  show 
trust  generally;  eflsctof  making  third  peiw 
son  trustee;  w  bei^  a  deposit  is  made  for  a 
purpose  other  than  to  pass  title;  effect  of 
subsequent  acts  ^  depositor;  rights  and 
liabilities  of  representatives  of  deceased 
depositor  878 

Oare  required  of  bank  in  keeping  special 
deposit:— In  general;  liability  of  national 
banks  for  loss  of  special  deposit;  measure 
of  care  required  generally;  general  rul- 
tngs;  delivering  to  wrong  person:  mis- 
appropriation by  bank;  misappropriation 
by  oflloer;  retention  of  dishonest  officer; 
trover  71BQ 

Oarrlerflt  liability  to  paasenger  for  default 
or  delay  In  running  railroad  train:— In 
general;  duty  of  railroads  as  to  punctu- 
ality; effect  of  limitation  of  liability  in 
timetable;  passenger^s  rights;  what  dam- 
ages are  recoverable  548 

Cbarltlea;  validity  of  gift  to  unincor- 
porated  charity:— Early  decisions;  right 
to  take  real  estate  or  permanent  fund;  per- 
sonal property;  association  as  trustee; 
statutes  m 

Conditional  sale*   See  Saijes. 

Constitntional  law.    See  also  Fussdom 

07  SPXEOH. 

Police  power  to  protect  health  of  employees  863 
82  L.  R.  A. 


Corporations!  right  of  private  persons  t^ 
contest  the  power  of  a  corporation  to 
take  or  hold  property:— State  alone  can 
question  the  right  of  corporation  in  pos- 
'sesslon;  inability  of  corporation  to  hold 
property  does  not  give  immunity  to 
wrongdoer;  right  of  persons  contracting 
with  corporation;  defective  organization 
and  forfeiture:  suits  by  the  corporation; 
spedflo  performance;  property  acquired 
by  will 

Courts;  Jurisdiction  to  order  foreclosure  sale 
of  railroad  in  different  states 

Crops*   See  BmbijXmbntb. 

Curator  ad  hoe;  admissions  and  waivers 

t>y  871 

Cnrtosy.   See  also  TAxaei. 

Duty  of  tenant  by,  to  pay  taxes  748 

Daaiaigos;  recovery  of,  for  miscarrlflge:— 
(L)  Bight  to  damages;  (II.)  elements  of 
damages  143 

"For  carrier's  default  or  delay  as  to  trans- 
portation of  paasenger  646 

Descent  and  distribution!  effect  of 
treaties  upon  an  alien*s  right  to  in- 
herit:—(I.)  General  dootrines  respecting 
treaties;  (II.)  Great  Britain;  (III.)  France: 
(IV.)  Bremen;  (V.)  Germany;  (VI.)  Grand 
Duchy  of  Hesse;  (VII,)  Guadalupe  Hi- 
dalgo; (Vni.)  Hanover;  (TX.)  Hanseatic; 
(X.)  The  Netherlands;  (XL)  Spain:  (XIL) 
Sweden;  (XTTf.)  Prussia;  (XIV.)  Switzer- 
land; (XV.)  Wlirttemberg  177 

DiseoTerjr;  injunction  on  bill  of,  to  aid  de- 
fense 886 

Dower.   See  also  Taxsb. 

Duty  of  tenant  in,  to  pay  taxes  748 

Electrical  uses.   See  also  Mabtxb  and 
Skbvant. 
Negligence  as  to  electric  wires  on  or  in 
buildings:— (L)  In  general;  (IL)  wires  on 
roofs;  (IIL)  contributory  negligence        400 

Emblements;  title  to,  when  wrongfully  sev- 
ered 428 

Equity.   See  iHJUNcnoN. 

Executors;  admissions  and  waivers  by.  In 
actions  871 

Expectancy}  validity  of  transactions  be- 
tween an  heir  and  his  ancestor  relating  to 
the  former*s  expectancy:  —  (I.)  General 
rule;  (ID  the  question  of  intention:  (III.) 
inadequacy  of  price;  (lY.)  the  statute  of 
frauds;  (V.)  parol  evidence  to  vary  such 
contracts;  (VI.)  the  doctrine  of  estoppel: 
(VII.)  state  statutes;  (VIII.)  such  agree- 
ments enforced;  (IX.)  not  enforced;  (X.) 
English  authorities:  (a)  general  rule;  (Z» 
agreements  enforced;  (c)  when  not  en- 
forced 606 

Foreclosure.   See  Coubts. 

Forelf^  Jud{pnent.   See  JuDGMJcrrr. 

873 
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T<»rfeitiire$  on  conditional  mle 

JTrSfiid;  participation  by  purchaser  in  fraud 
of  vendor  whiob  will  Invalidate  transfer 
for  good  condideration  as  against  the 
vendor's  creditor:>-(I.)  Necessity  of  par^ 
tioipatlon:  general  doctrine;  (II.)  what 
constitutes  participation;  rllL)  effect  of 
payment  of  full  consideration;  (IV.)  the 
intent  necessary  to  constitute  fraud;  (V.) 
to  what  conveyances  the  fule  applies:  (a) 
generally;  (h)  marriage  settlements;  (c)  as- 
«ignment  for  creditors;  CVl.)  necessity  of 
injury  to  creditoiB;  (VU.)  knowledge  cr 
notice  suiBcient  to  put  purchaser  upon  in* 
qulry:  (a)  geperal^ ;  (b)  notice  or  knowi- 
•edge  of  indebtedness  or  insolvency;  (e) 
knowledge  of  intended  preference;  (d)  in* 
Adequacy  of  price;  (e)  retention  of  poeses- 
«ion;  (/)  reservations  and  secret  trusts;  (g) 
transfers  out  of  the  ordinary  course  of 
business;  (h)  saiea  on  credit;  ({)  purchase 
4)ending  action;  (j)  purchase  pending  a^ 
taohment  or  execution;  (fc)  conveyance 
fraudulent  on  its  face;  (t)  knowledge  of; 
•or  notice  to,  agent;  (m)  other  elrcum- 
•atances  and  conditions;  (YIII.)  payment 
after  ^lotice;  (DDappiicatlon  of  purchase 
prioe  to  debts;  (X.)  effect  of  assumption  of 
vendor's  debts;  (XL)  effect  of  relationship 
or  intimacy  of  the  parties;  (XII.)  effect  of 
fraud  in  other  transactions;  (XIU.)  regis- 
tration and  failure  to  record;  (XTV.)  pur- 
chasers from  fraudulent  grantees;  (XVJ 
presumptions  and  burden  of  proof:  (XYL) 
effect  of  participation 

Freedom  of  press.  See  Iimnroxioir. 

¥^reedom  of  gpeech;  oonstituttonal  free- 
dom of  speech  and  of  the  press:~(I.)  In 
general;  (ID  libels;  (IIL)  prevention  of 
speech  or  publication 

Health;  municipal  regulation  of  dealing  in 
secondhand  clothea  116 

XBCompetent  peraonsi  admissions  and 
waivers  by  representatives  of,  in  actions  9Jl 

XBfkate;  admissions  and  walven  by  repre- 
'  sentati ves  bf,^in  actions  ■ '  -  071 

lii^nnetlon;  against  Improper  publication      278 
Against  speech  or  publication  881 

Ctoneral  equitable  Jurisdiction  in  regard  to 
injunctions  against  Judgments:— (L)  In 
matters  of  concurrent  Jurisdiction;  (ID 
where  there  is  a  failure  to  defend  at  law; 
(III.)  where  there  is  negligence  in  not  as- 
serting a  legal  defense;  (IV.)  where  a 
legal  defense  was  asserted  at  law;  (Y.)  for 
offenses  not  available  at  law;  ( Vt.)  on  a 
bill  of  discovery  to  aid  defense;  (Vn.) 
where  there  is  a  remedy  at  law  821 

ViuraraAee;  liability  of  members  of  mutual 
fire  insurance  companies:— (L)  In  general; 
(II.)  Wno  are  members:  (a)  In  general; 
(A)  transfers  of  policy  or  property;  (III.) 
notes  of  members:  (a)  kinds  and  effect; 
(b)  consideratloo;  (c)  maturity;  (d)  negotia- 
tion; (e)  ooilectlon  by  receiver  or  as- 
signee for  creditors:  (/)  defenses;  (IV.) 
altered  charter,  by-law,  or  contract  of 
membership:  (V.)  for  what  losses  or  obliga- 
tions liable:  (a)  In  general;  (b)  during 
what  time  or  period;  (e)  return  premium; 
(<l)  division  into  classes  generally;  (e) 
losses  on  cash  or  stock  policies;  (V  L)  de- 

12  L.  R.  A. 


fenses  against  contract:  (al  In  general; 
(b)  contract  invalid  or  unautborfaed:  (e> 
fraud  or  mistake;  (d)  failure  of  cc  nsldera- 
tion;  (VIL)  termination  of  liability  :(ai  r^ 
sdasiun  or  cancelation  of  contract;  (A) 
by  loss  and  payment  of  Insnnuioe;  (e)  by 
transfer  of  propetry  insured;  idi  by  mem- 
ber*s  default;  (€>  by  termination  of  com- 
pany; (Vm.)  liability  of  gruarAnty  mem- 
bers; (IX.)  assessments:  (a)  noceaslty;  Oa 
who  can  make;  (e)  who  to  be  aaaessed;  (d) 
marshaling  funds;  (e)  how  and  wbeo  madss 
(/)  amount;  items  Included;  (0  notloe  or 
demand;  (h)  oonoluaiveneaB;  (D  Uen:  (i) 
set-off;  (M  procedure  to  enforce:  d)  la 
general;  (9  statement  and  pifiadhigi; 
(8)  proof;  (4)  statute  of  limitatlooa  0k 

See  also  IvjmronoK. 
Oonf ession  of,  l^  fiduciaries  A 

Oonduslveness  of,  in  foreign  ooantcy         M 

Junk  deftlere;  municipal  power  to  rago- 
late  business  of  111 

Juriedletlon*  SeeOonsxB. 

XJfb  tenants.  SeealsoTAXiiL 

0uty  to  pay  taxes>-<L)  Tenants  for  W9 
strictly:  (a)  general  rule  as  to  taxes;  (h) 
geneni  rule  as  to  aspessments;  (II.)  tei^ 
ant  by  the  curtesy;  (III.i  tenant  in  dowen 
(TV,)  property  taken  in  Ueu  of  dowen  <  YJ 
as  between  husband  and  wife;  iYL)  as- 
signee of  life  tenant;  (YIL)  duty  in  cass 
of  dispute;  (YIIL)  decisions  under  state 
statutes;  (DL)  devisee  for  life;  (X.)  devlM 
of  income;  (XI.)  devise  to  widow  fM 

limitation  of  actions.  SeeTAxns. 
iMnaties.  See  Ihookpstbht  Psbsohb. 
TITaitifnTninigt  to  enforce  provision  of  by-laws 

of  corporation  IB 

Master  and  serraat.  See  also  Oommo- 

noHAL  Law. 
Liability  of  eleotrlo  company  to  employss 

for  injury  caused  by  electric  aboclc— 

Negligence  of  employen  duty  to  wan; 

assumption  of  risks;  oontribotory  neglf- 

.  KBuofi  .• .  n 

Biisearriace;r«oovery  Of  damages  for        Itf 

MortiT^iffe.  SeeOouBzs. 

M naieipal  oorporations;  police  power 
as  exercised  by  municipalities  over  the 
busbiess  of  pawnbroken.  Junk  dealerB. 
and  dealers  in  secondhand  clothes  :~(L) 
Power  to  regulate    trade;  (II.)  pawn- 
brokers; (III.)  Junk  dealecs;  (lYJ  dealeii 
in  secondhand  clothes  IM 

Pawnbrokers;  municipal  power  to  regu- 
late business  of  IH 

rrmg.   SeeFaKSDOMoraraaB. 

Bmilroads.  See  Ooubts. 

BeUffions  sodetlest  power  of  ktcal 
church  society  to  withdraw  from  the 
general  body  of  a  church:— Independent 
congregations;  rights  of  majority  and 
minority;  rule  under  particular  statutes: 
property  acquired  under  express  trust  or 
for  particular  purpose:  sy nodical  rela- 
tions; rule  where  govemtaig  body  of  de- 
nomination changes  its  laws:  imroacert*! 
change;  withdrawal  under  iawsof  church; 
division  of  property;  effect  of  statutory 
permission;  effect  of  unantmoua  actioa: 
rights  of  third  persons  ^ 


InDKX  to  NOTB8L 
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flmlcini  riffbta  and  llabfllttos  of  TmMlor  and 
purobaaer  by  oondltloiiAl  atle  on  default 
of  pasrment:— a.)  Rlirbti  of  Tendon  (a)  to 
oolleot  the  balance  after  the  vendor  re- 
takes pooMBBton:  (b)  to  recover  pnrohaae 
inice  where  the  inoperty  is  destroyed 
4tf ter  dellyery;  (e)  to  recover  on  unpaid 
notes  or  contract  where  the  vendor  does 
not  resinne  possessioo  or  aooept  a  retom 
•of  the  property;  (d)  to  recover  from  the 
purchaser  the  possession  or  the  value  of 
the  property  on  default;  (6k  to  assert  ven- 
•dor*li  lien;  (11.)  rlsrht  of  purchaser:  (a)  to 
secover  payments  where  the  vendor  took 
I  the  property  from  his  possession:  (b)  to 
recover  the  property  or  its  value,  or  In 
trespass;  (IlL)  forfeiture:  (a)  by  vendor, 
of  money  received;  (b)  by  purchaser,  of 
money  paid:  (IV.)  rescission;  (V,)  stato- 
tocy  provisions  as  to  rights  and  remedies; 
(VL)  waiver;  (YIL)  election  of  remedy 
onder  contract 

iBeeondluuid  flr<MMls|   munlotpal  regula- 
tion of  dealinsi  la  
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Taawa;  duty  of  life  tenant  to  pay 

Effect  of  tax  sale  on  land  held  by  life  ten- 
antr-HL)  General  rule;  (IL)  tenant  in 
dower;  (UL)  tenant  by  curtesy,  (TV  J  dev- 
isee for  life;  (V.)  position  of  purchaser; 
(VL)  the  BUtute  of  limitations;  (YIL)  de- 
dsions  under  state  statutes 

Timber;  title  to,  when  wrongfully  severed 

Tr— tloai  effect  of,  on  alien*s  right  to  in- 
herit, see  Dbsosnt  asd  Dibtbibutzoh. 

TknMts*   See  alsoBAHKB. 

Admissions  and  waivers  by  fiduciaries  In 
actions:— (I*)  by  representative  of  infants: 
(a)  by  pleadings;  (b)  by  consent  decrees; 
<e)  by  agreements:  ((0  by  omissioos;  (IL) 
by  appearance:  (o)  by  attorney;  (b)  by 
guardian  ad  Uitem;  (e)  by  guardian;  (d)  by 
turator  ad  hoo;  (in.)  by  trustees;  (lY J 
by  executors  and  administrators:  (VJ  by 
€wator  ad  hoc;  (YD  by  representatives  of 
Lidlots  and  lunatioi;  O^IU  biy  oonCeaion 
ofjudgmeiift 
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OPINIONS,  NOTES  AND  BRIEFS. 


ACCESSION  AND  COHFUSXOV.  See 

Notes  ahd  Bbibii.  ' .     ^ 

Tide  by  acoeMion  to  crope,  fnilt,  end  timber, 
'wtoDgfufly  seTeied:  (L)  GeDeral  doctrine; 
<IL)  wbeD  levered  under  bona  llde  belief  of 
title;  (III.)  when  severed  and  converted  with 
"wronfiful  intent;  (IV.)  distingaishable  though 
chsngM  ortttaed;^  (y.)'wbeo«anitt]e  chaMnd 
1>7  process;  (VL)  p(wition  of  purchaser;  (YIL) 
when  title  in  or  derived  from  the  states  or  the 
fJnited  Sutes. 


ACCIDENT  IirSUB AHCE.    See  Ikbob- 
AXGB,  88-40. 

ACTION    OR  SUIT.     See  also  Mobt- 

1.  A  malicious  motive  in  instituting  a  Talid 
«ause  of  action  against  another  Is  no  defense. 
Jaedfrnn-v.  Van  Boening  (^th.)  220 

2.  An  action  against  a  carrier  for  violation 
«f  bis  obligation  to  carry  a  passenger  mav  be 
in  the  nature  of  an  action  on  the  case,  omnm 
T.  Southern  CaUf&mia  R.  Co.  (CaL)  108 

8.  Judgment  for  accrued  damages  only  in 
mxk  action  for  obstruction  of  water  l^  a  railroad 
embankment  lawfully  built,  if  neither  party 
demanded  the  assessment  of  permanent  dam> 
ages,  will  not  be  a  bar  to  a  future  action  for 

Krmanent  damages.    Bidley  v.  Seaboard  dt  EL 
Co.  (N.  C.)  708 

4  The  dissolution  of  a  corporation  defend- 
«nt  after  the  submission  and  taking  under  ad- 
Tisement  by  the  court  of  an  action  on  contract 
will  not  abate  the  action,  but  the  oourt  will 
date  the  findings  and  enter  the  Judgment  as  of 
the  time  when  the  action  was  submitted. 
Shakfnan  v.  United  8taU  Oredit  Syetem  Co. 
(Wis.)  -  888 

6.  A  bill  is  not  multifarious  which  seeks 
to  recover  the  use  of  a  church  building,  be* 
cause  in  it  are  united  the  claims  of  a  presiding 
elder,  entitled  tp  use  the  church  for  holding 
•quarterly  conferences,  of  the  pastor,  entitled 
to  hold  religious  services  therein,  and  of  mem- 
bers of  the  congregation,  entitled  to  worship 
therein.    Fuehe  ▼.  Meieel  (Mich.)  02 

8.  The  unconstitutionality  of  a  statute  in 
•omitting  to  provide  for  compensation  for  prop> 
<erty  taken  or  injured  is  not  a  ground  of 'objec- 
tion to  any  person  except  those  whose  prop- 
erty is  affected  bjU.    Jhrineer*  Orookor(Mam.) 

810 

32  L.  R.  A. 


7.  A  vote  bT  a  dtj  to  accept  a  itatata  tot 
the  construction  of  a  sttbway  under  its  streets 
is  virtually  a  vote  to  raise  or.  to  pay  money, 
within  the  meaning  of  Mass.  Pub.  Stat  chap. 
27,  g  120,  so  as  to  give  taxpayers  a  standing  to 
contest  the  legali^  of  the  use  of  the  public 
money  for  such  purpose.  id 

8l  One  against  whom  no  relief  Is  sought  ex- 
cept that  he  be  ordered  to  couTey  a  certain 
'preperly  which  theUU  shows  that  he  has  al- 
reaay  conveyed  Is  not  a  proper  party  to  the 
bill.  BrieM  ▼.  Briitoi  db  W.  Waionoorko 
(R  L)  740 

0.  The  presiding  elder  of  the  district,  enti- 
tled to  the  use  of  the  church  for  holding  quar- 
terlv  conferences,  the  regular  appointed  pastor, 
entitled  to  the  use  of  the  parsonage  and  to  hold 
religious  services  in  the  church,  and  the  mem- 
bers of  the  coogregaUon,  entitled  to  use  the 
church  as  a  place  of  worship,  may  lawfully 
loin  in  a  suit  to  prevent  the  unlawful  with- 
holding of  the  church  from  them.  Fkehe  t. 
Moioel  (Mich.)  02 

10.  Affidavits  for  a  change  of  the  place  of 
trial  because  a  fair  trial  cannot  be  haa  in  the 
county  cannot,  by  denying  that  such  a  trial  can 
be  had  in  certain  other  counties,  prevent  the 
Judge  from  exercising  his  right  under  the 
statute  to  act  on  his  own  personal  knowledge 
in  sending  the  case  to  an  adjacent  county  or 
some  other  coontv  most  convenient,  in  which 
the  court  is  of  opinion  that  a  fair  and  impartial 
trial  may  be  had.    Aikine  t.  Com.  (Ey.)    108 

KoTBs  AKD  Baixn. 

Action;  by  taxpayer  to  annul  contract    418 

Election  of  remedy  on  conditional  sale.    471 

Successive  actions  for  nuisance.  708 

Effect  of  appearance  as  an  admission  or 
waiver  by  a  fiduciary.  871 

ADEMPTION.    See  Wxixs,  8,  Notes  and 
Bbisfs. 

AI«IENATIONjOFAFJPECTIONS.  Sco 
Hn8BAin>  ARD  Wivs,  0. 

AUEN8.    See  also  Dbscbht  and  Distri- 
bution, MOTBSABD  BBXBVB. 

The  most  favored  nation  clause  in  the  treaty 
between  Italy  and  the  United  States  entitles 
the  citizens  and  subjects  of  Italv  to  the  same 
right  to  acquire  and  dispose  of  property  in 
this  countiy,  whether  bj  donation,  testament, 
or  otherwise,  that  Frenchmen  possess  under 

897 
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tbe  treaty  with  FraDoe  giving  tbem  the  same 
Tighta  Id  this  matter  that  citizens  of  the  United 
8utes  have.    JU  BixMft  Sueesuian  (La.)    177 

AHUSEBIENTS.    See  CiTii<  Rights,  L 
ANIMALS.    Bee  IUilboadb,  4^ 

APPEAL  AND  ERROR. 

1.  The  provision  for  an  appeal  by  the  mother 
from  an  acquittal  of  the  putative  father  in  a 
bastardy  case,  made  by  N.  C.  Acts  1879,  chap. 
92,  is  in  violation  of  the  constitational  prohibi- 
tion against  placing  a  person  twice  in  Jeop- 
ardy, as  the  statute,  by  imposing  a.flne  upon 
him  when  the  issue  of  paternity  is  found 
against  him,  makes  it  a  criminal  proceeding. 
State  ▼.  OsttoaU  (N.  G.)  896 

2.  An  exception  to  a  finding  of  fsct  aa  to 
negligence,  when  there  is  no  uncertainty  as  to 
the  rule  by  which  it  is  to  be  governed,  but 
only  as  to  what  the  conduct  was,  constitutes 
no  ground  of  appeal  under  Conn,  act  1898. 
Fieltier  v.  Bradley,  D.  dk  0.  Co,  (Conn.)       651 

8.  An  appeal  from  an  order  refusing  to  set 
aside  a  Judgment  rendered  without  jurisdic- 
tion will  not  be  denied  on  the  ground  that  the 
Judgment  was  appealable.  De  La  Montanya 
T.  DeLa  Montanya  (OaL)  82 

4.  The  time  for  taking  a  bill  of  exceptions 
based  on  an  exception  in  respect  to  a  charge  to 
the  jury,  which  is  afterwards  emt)odied  in  a 
motion  for  a  new  trial,  which  is  overruled,  is 
to  be  computed  from  the  denial  of  that  mo- 
tion. Oincinnati  Street  IL  Co.  y.  Wriaht 
(Ohio)  840 

6.  An  appeal  from  a  Judgment  or  order 
which  the  district  court  entered  in  exact  accord- 
ance with  the  mandate  of  the  appellate  court 
upon  a  previous  appeal  will  be  dismissed  upon 
motion  of  the  appellee.  Krante  v.  Rio  Qrande 
W.  B.  Co,  (Utah)  828 

Hearinff  and  review. 

6.  The  duty  of  the  supreme  court  to  try  the 
cause  anew  upon  the  Judgment  roll  and  render 
final  Judgment  therein  according  to  the  Justice 
of  the  case,  which  is  imposed  by  N.  D.  Sess. 
Laws  1893,  chap.  82,  does  not  require  the 
court  to  perform  any  functions  that  do  not 
pertain  to  appellate  Jurisdiction  as  prescribed 
by  the  Constitution.  Cftriiienom  v.  Farmer^ 
Wareliouse  Auo,  (K.  D.)  780 

•  7.  Objections  not  raised  by  the  briefs  in  the 
niinois  appellste  court  cannot  be  renewed  or 
made  for  the  first  time  in  the  supreme  court. 
Fiddity  dk  C,  Co,  v.  Waterman  (IlL)  654 

8.  Error  in  dismissing  a  petition  setting  up 
a  compromise  agreement,  the  genuineness  of 
which  is  admitted  by  failure  toflle  an  affidavit 
denying  it,  without  giving  an  opportunity  to 
show  lack  of  consideration,  fraud,  rescission, 
or  waiver,  cannot  be  set  up  for  the  first  time 
on  appeal,  where  no  such  ground  of  attack 
was  made  on  the  trial.  Be  Oaredon'e  Estate 
(Cal.)  696 

9.  The  objection  that  there  was  a  plain  and 
adequate  remedy  at  law  cannot  be  taken  in 
an  equity  suit  for  the  first  time  on  appeal. 
Corey  v.  S/ierman  (Iowa)  490 

10.  When  the  matter  in  dispute  is  one  of 
92L.R.A. 


law  merely,  the  Michigan  supreme  court  will 
review  the  action  of  a  circuit  Judge  in  grant- 
ing an  injunction.  Ionia,  B.  A  o,  FarmenT 
MuL  F.Ins,  Co,  v.  Ionia  Circuit  Judge  (MidtL> 

481 

11.  An  appeal  on  the  Judgment  roll  will  pre- 
sent the  question  of  the  correctness  of  the  grant- 
ing of  a  motion  to  strike  out  an  aoawer. 
Greyg  v.  Groeebeek  (Utah)  266 

12.  In  the  absence  of  the  evidence  it  will  he' 
assumed  that  findings  of  fact  bv  the  court  he- 
low  were  sustained  oy  the  evidence  and  con- 
tain all  the  facts  which  the  evidence  estab- 
lished. Wiffgine  v.  Mueeupie^  Land  db  W.  Co. 
(Cal.)  667 

18.  Amending  a  declaration  onder  leave 
granted  on  sustaining  a  demurrer  thereto  pre- 
vents any  objection  to  that  ruling  upon  appieaL 
BaU  V.  Cheeapeake  A  O,  B,  Co.  (Va.)  79» 

Errors  to  vrarrant  reversshL 

14.  An  erroneous  instruction  will  not  canae 
a  reversal  when  it  affirmatively  appears  thai  the 
defeated  party  was  not  injured  by  the  error. 
Cray  v.  Memam  (HI.)  76fl> 

16.  An  erroneous  Instruction  will  not  require 
a  reversal  if  the  verdict  was  correct  and  should 
have  been  rendered  if  the  instruction  had  been 
correct.  Biehtnond  BdkE.Co.  v.  QartAright 
(Va.)  220 

16.  Technical  error  in  refusing  to  afrike  out 
mere  probative  matter  from  a  complaint  is  not 
ground  for  reversal.  Btoane  v.  Southern  Caii- 
fomia  B,  Co.  (Cal.)  1» 

17.  A  verdict  by  direction  of  the  court  when 
no  verdict  was  required,  but  the  court  sboold 
have  disposed  of  the  case  on  demurrer  to  the 
evidence,  is  not  substantial  error  if  the  fory 
disposed  of  the  case  correctly.  Mapel  v.  Jbkn 
(W.  Va.)  80O 

18.  A  remittitur  of  the  excess  of  a  verdict 
may  be  reouired  as  a  condition  of  denying  a 
reversal  oloaneT.  Southei;^  California  B*  Co. 
(Cal.)  ;^  103 

NoTBB  AND  Briefs. 

Appeal;  from  decision  in  accordance  with 
prior  mandate.  829 

Effect  of  errors  when  Judgment  ia  correct. 

167 

Reversal  for  refusal  of  condnuance.        10ft 

APPROPIUATIONa 

The  restriction  on  appropriations  of  public 
moneys  for  local  purposes  without  the  assent 
of  t^o  thirds  of  toe  members  elected  to  each 
branch  of  the  legislature,  made  by  N.  Y. 
Const,  art.  8,  §  20.  is  not  violated  by  the  act  of 
March  28,  1896,  giving  two  thirds  ox  the  excise 
taxes  thereby  imposed  to  the  towns  and  dtiea 
in  which  they  sre  raised,  since  such  fnnda» 
which  never  reach  tbe  state  treasury,  have  t^ 
long  course  of  legislation  been  treated  Hke 
revenues  levied  for  local  purposes,  and  not  as 
public  moneys  of  tbe  state  within  the  meaning- 
of  that  consututionalpro vision.  People,  Ein»- 
feld,  V.  Murray  (N.  T.)  M4 

Notes  ahd  Bribfs. 

Appropriation;  of  public  moneya;  oonatlta- 
tionality  of.  8i4 


ASBITB^TIOH^BAllKa. 
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ARBITRATION.    See  ftlso  Injunction, 
10,  11;  Insorangb,  44-49;  Pleading,  6. 

The  failure  to  appoiDt  ao  arbitrator  under 
an  agreement  for  arbitration  cannot  be  objected 
to  by  another  party  who  baa  expressly  given 
notice  of  a  refusal  to  comply  with  the  contract 
for  arbitration.  Bristol  y.  BriiM  A  W. 
Watertoarki  (EL  L)  740 

ARSON. 

1.  Setting  lire  to  one's  oWn  dwelling  boose 
la  not  arson,  either  at  common  law  or  under  a 
statute  making  it  arson  to  set  fire  to  "any  house 
of  wbatever  name  or  kind."  although  the  prop- 
erty ia  insured  so  that  the  loss  may  faU  on  the 
insurer.    8(aU  y.  Sarns  (S.  C.)  647 

2.  Procuring  the  burning  of  one's  dwelling 
bouse  with  intent  to  defraud  an  insurance 
company  is  not  arson  in  the  absence  of  a 
statute  making  it  such.  ItL 

NOTSa  AND  BRIEFa 

Arson;  in  setting  flre  to  one's  own  building: 
— At  common  law;  under  statute.  647 

ASSESSMENT.    See    Public   Impboyb- 

ASSIGNMENT.    See  Fbrribs,  4. 

ASSUMPSIT. 

Assumpsit  will  not  lie  to  recover  per  diem 
fees  of  a  witness  for  the  time  of  bis  aetention 
to  secure  bis  attendance,  but  the  appropriate 
proceeding  is  by  mandamus,  if  anything  is  due 
him.    EaU  y.  Samenet  County  (Md.)  449 

ATTACHMENT.    See  also  Hoicestbad; 
Lbyt  and  Sbizubb,  8. 

An  attachment  leVfed  upon  pledged  prop- 
erty as  that  of  the  pfe'dgeor  ia  subject  to  the 
lien  of  the  pledge.  FirU  Nat,  Bank  y.  Hark- 
n«t0(W.  Ya.)  '^'  408 


ATTORNEYS.    See  Infants,  2l 
BAGGAGE.    See  Gabbcbbs,  14. 

BAIL  AND  RECOGNIZANCE. 

The  discretion  of  the  circuit  court  to  order 
into  actual  custody  a  defendant  in  a  criminal 
trial  which  has  commenced  cannot  be  restricted 
by  a  previous  allowance  of  bail  by  a  county 
Judge.    AtkiTU  y.  Com,  (Ey.)  108 

NOIXS  AND  BBIBFSb 

Bail:  order  as  to.  100 

BAILMENT.    See  Pledge,  1. 

BANKS.    See  also  Checks;  Eyidbnob,  7, 
17,  26,  27;  Gm,  4. 

1.  Damages  are  recoYerable  against  a  bank 
for  refusal  to  pay  the  check  of  a  customer  who 
has  suflQcient  funds  in  the  bank  applicable  to 
the  check.  MU  SUrling  Nai.  Bank  y.  Qreene 
<Ky.)  668 

2.  A  drawee  bank  wbicb  pays  a  draft  rely- 
83L.R.A. 


ing  on  a  forged  indorsement  thereon  of  the 
name  of  a  fictitious  person  to  whom  the  payee 
indorsed  it  innocently  aa  the  result  of  a  fraud 

?iracticed  upon  him  ia  not  thereby  relieved 
rom  liability  to  tbe  payee.    Chiam  y.  Fir$t 
Nat.  Bank  (Tenn.)  77S 

8.  A  bank  holding  an  overdue  note  of  a  de- 
positor of  greater  amount  than  hia  deposit  maj 
properly  rSuse  to  pay  his  check,  without  any 
lormal  appropriation  of  tbe  deposit  upon  the 
note.    ML  Sterling  Nat.  Bank  y.  Qreene  (Ey.) 

66» 

Special  deposit. 

4.  A  bank  which,  according  to  its  custom^ 
receives  securities  as  a  special  deposit,  is  liable 
for  any  loss  thereof  occurring  through  the 
want  of  that  degree  of  care  which  good  busi- 
ness men  usually  exercise  in  keeping  property 
of  such  value.     Gray  y.  Merriam  (IlL)       761^ 

6.  A  bank  ia  not  relieved  from  liability  to 
the  owner  of  a  special  deposit  stolen  by  the 
cashier,  by  the  fact  that  up  to  a  time  three  or 
more  yeara  previous  to  the  discovery  of  the 
theft  his  reputation  was  good,  and  he  stood  in 
the  community  for  honesty  and  integrity  aa 
high  as  any  man;  but  it  is  incumbent  upon  the 
bank  to  show  that  it  exercised  at  least  a  slight 
supervision  of  him,  and  that  no  indication  of 
dishonesty  or  other  reasons  for  distrusting  him 
bad  appeared.  Merchant^  Nat.  Bank  y.  Car-^ 
hart  (Qa.)  77& 

6.  A  bank  holding  United  States  bonds  as  col- 
lateral security  is  liable  for  their  amount  if 
they  are  stolen  by  its  employee  who  has  accesa 
to  them,  after  the  managing  oflBicerof  the  bank 
knows  that  he  is  speculating  on  the  board  of 
trade,  and  accepts  his  statement  that  he  ie 
using  his  own  money,  without  knowledge  that 
he  baa  property  other  than  bis  salary,  whicb 
is  $1,800  a  year.    Gray  y.  Merriam  (111.)   76» 

7.  A  deposit  of  gold  coin  in  a  bank  as  a  pledge 
to  secure  an  obligation  on  a  ball  bond»  and  the 
receipt  of  an  acknowledgment  that  it  ia  pay- 
able on  return  of  the  certificate,  with  a 
clause  stating  that  it  is  payable  only  on  release 
of  bonds  and  is  not  subject  to  check,  consti- 
tute a  special  deposit,  the  return  of  which  can 
be  enforced  in  case  of  the  bank's  insolvency^ 
tbe  nature  of  which  is  not  changed  by  the  fact 
that  without  the  knowledge  or  consent  of  the 
depositor  the  money  afterwards  gets  into  the 
bank  vaults  through  the  regular  channels. 
Andereon  y.  Pae(fto  Bank  (CaL)  47S^ 

Trasts. 

8.  A  trust  by  a  deposit  in  a  saYinga  bank  of 
one's  own  money  to  his  own  credit,  merely- 
naming  himself  as  trustee  for  another,  is  not 
established  when  the  depositor  states  that  he 
never  intended  to  create  a  truat,  and  has  al- 
ways retain^l  possession  of  the  bank  books,, 
without  making  any  disclosure  or  publication 
of  the  trust,  or  informing  the  proposed  benefi- 
ciary of  the  transaction.  Ounninjfham  y.  Dav- 
enport (N.  Y.)  878: 

9.  The  fraud  of  a  bank  in  receiving  a  note 
for  collection  wben  insolvent  will  not  alter  the 
rule  that  collections  made  under  directions  to> 
remit  "by  draft"  will  not  be  impressed  with  a. 
trust  giving  a  preferential  claim  against  the 
bank's  asseta.    Saylea  v.  0«r  (Tenn.)  71& 


BARBBBfr—BOHDi. 


NOTSB  ABD  BbIBFS. 

Bank;  deposit  in  trust.  877 

Effect  of  depoeitiDgmoDey  In  bank  in  trust 
for  third  person:— What  sufllcieDt  to  show 
trust  generally :  effect  of  making  third  person 
trustee;  where  a  deposit  is  made  for  a  purpose 
other  than  to  pass  title;  effect  of  subseguent 
acts  of  depositor;  rights  and  liabilities  of  rep- 
resentatives of  deceMed  depositor.  8y8 

Care  required  of  bank  in  keeping  special  de- 
posit:—In  general;  liabilitjof  national  banks 
for  loss  of  special  deposit;  measure  of  care  re- 
quired generally;  general  rulings;  delivering 
to  wrong  person;  misappropriation  by  bank; 
misappropriation  by  officer;  retention  of  dis- 
honest officer;  tro?er.  789 

Lien  on  deposit.  668 

Special  deposit  as  a  pledge.  479 

Duty  to  pay  checks;  imposing  condition  as 
to.  718 

Trust  in  proceeds  of  collection  by  insolvent 
bank: — (I.)  As  against  claims  of  bank's  repre- 
aeni stives;  where  title  has  passed  to  bank: 
effect  of  insolvency  at  time  of  receiving 
paper;  where  title  has  not  passed  and  the  re- 
ceiver has  the  paper  or  proceeds;  proceeds 
capable  of  identification;  wnere  bank  has  re- 
ceived no  fund;  where  proceeds  have  been 
mixed  by  bank  with  its  own  funds;  taking 
trust  money  out  of  general  fund;  (IL)  as 
against  claim  of  subagent;  when  title  in  col- 
lecting agent;  in  case  of  restrictive  indorse- 
fnent;  sul&genfs  knowledge;  indoraement  in 
blank.  715 

Payment  of  draft  with  forged  indorsement 

778 

BARBERS.     See  Cobstitutiokal   Law, 
7,  8.  17. 

BASTARDY.      See    Afpbal    abo    Eb- 

BOB,  1. 

BICYCLES.    See  also  Nbgugbbcb,  8. 

NOTBB  AND  BbIBFB. 

Bicycle;  rights  of  rider  on  highway.  852 
BILLS   AlTD  VOTES.    See  also   Lbvt 

ABD  SbiZUBB,   1. 

1.  An  order  on  a  savings  bank  is  not  nego- 
tiable when  upon  its  face,  although  below  3ie 
aignature,  it  says:  '*The  bank  book  of  the  de- 
positor must  accompany  this  order,"  since 
this  constitutes  a  contingency  which  may  im- 
fMiir  its  circulation.     White  v.  Oushing  (Me.) 

590 

2.  One  who  takes  a  negotiable  note  relying 
wholly  upon  the  sufficiency  of  mortgage  secu- 
lity,  or  for  the  purpose  of  acquiring  the  mort- 
gaged property  by  foreclosure,  and  without 
inquiry  or  care  as  to  the  financial  standing  of 
the  makers  of  the  note,  is  not  thereby  pre- 
cluded from  being  a  bona  fide  holder  of  the 
note,  when  he  takes  it  for  full  consideration, 
before  maturity,  in  the  ordinary  course  of 
t>osioess.  Ohrutenaen  t.  Farmer}  Warehmne 
Ano.  (N.  D.)  780 

92  L.  B.  A. 


8.  One  whose  name  is  indorsed  on  a  mla 
cannot  be  held  liable  thereon  by  a  fnnafcneif 
prior  to  the  transfer  he  had  given  instmctioiis 
for  the  eraanie  of  his  name,  which  was  known 
to  the  transferee,  although  the  inalmctioDi 
were  not  complied  with.  Grtgg  t.  QroetMk 
(Utah)  2eS 

NOTBS  ABD  BbIBTB. 

BiUa  and  notes;  forged  indorsemeol  of  fie- 
titioua  name.  7TB 

Negotiability  o£  savings  bank  order.      IM 

BLASTING. 

1.  The  frightening  of  horses  by  tbe  noise  of 
an  explosion  in  blasting  rock  is  one  of  thedaa- 

Strs  which  it  is  intended  to  guard  agalnas  1^ 
e.  Rev.  Stat.  chap.  17,  g  2S,  requmnf  rea- 
sonable notice  of  the  explosion,  and  §  &,  de- 
claring liability,  in  case  the  proviaioa  ia  vio- 
lated, for  all  damogea  caused  by  tbe  explosioB. 
Wadiworth  v.  MarskaU  (Me.)  688 

8.  Persona  ''approaching^  to  irhom  notioe 
is  required  by  Me.  Bev.  Stat  chap.  17,  §  88, 
by  persons  blasting  rock,  include  those  who 
have  passed  the  point  nearest  the  blasting  and 
are  receding  from  it,  if  they  are  in  near  prox- 
imity to,  and  not  a  safe  distance  from,  die 
place  of  explosion.  Id, 

8.  Driving  a  vicious  horse  not  property 
broken,  and  unsafe  for  the  purpoee,  maT  con- 
tribute to  the  injury  when  the  horse  la  fright- 
ened by  blasting  rock,  so  as  to  constitate  a  de- 
fense to  the  statutory  liability  for  faflore  to 
give  notice  of  the  explosion.  Jtf. 

BOARD   OF   EDUCATIOir.    See  also 

Schools. 

Members  of  a  board  of  education  acting  in- 
dividually and  separately,  and  not  aa  a  board 
convened  for  the  transaction  of  buaineBa,  can- 
not iaccept  a  proposal  to  make  any  contract 
whatever  that  will  bind  them  as  aoorporalioo. 
Bonaker  t.  PocataUeo  JH4.  Bd,  ^  Kdu.  (W. 
Va.)  418 


BOVA  FIDE 

ABD  NoTBB,  3. 


BONDS.    See  also  Gift,  8,  8;  Guarahtt, 

4;  Pawbbbokbbs,  8. 

1.  The  theft  of  public  money  or  its  loss  bj 
bank  failure  without  the  fault  or  negligence 
of  a  county  treasurer  does  not  exonerate  him 
or  his  bondsmen  from  liability  on  a  bond  con- 
ditioned for  the  faithful  accounting  for  and 
paying  over  of  the  funda.  Bu^  ▼.  Johnmn 
Qmnty  (Neh)  228 

2.  A  certificate  of  deposit  received  by  a 
county  treasurer  from  h{s  predecessor  aa  rep- 
resenting public  funds,,  and  aurreodered  for  a 
new  certificate  payable  to  himself  aa  county 
treasurer,  is  the  equivalent  of  the  money  for 
the  purpose  of  charging  his  bondsmen  tiiere- 
for  on  a  failure  of  the  bank  which  had  the 
money.  Id, 

8.  Kegligence  or  cardessnesa  in  the  exam- 
ination of  accounts  or  reports  of  a  oountv 
treasurer  will  not  constitute  any  defenee  to  h£i 
sureties  for  his  failure  to  pay  ovac  funds  re- 
ceived by  him.  IL 
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4.  Periodical  settlemenU  made  with  a  oouDtj 
emsurer  under  a  statutory  requirement  do  not 
fcTe  the  effect  of  a  Judicial  determination,  and 
1  approTal  of  bla  account  or  report  Is  notcon- 
;U8iTe  tn  favor  of  his  bondsmen.  IdL 

Nona  iJiD  BBIBF8. 

Bond;  Joint  and  seTeral;  obligors  named  as 
bligees  idso.  561 

Of  officers;  for  what  losses  liable.  224 

SOUNDABIE8. 

A  atatutory  dedication  of  land  for  a  street 
ly  a  plat  ffled  under  Mo.  Rev.  Stat.  1855, 
K  1536,  g  8,  declaring  that  such  plat  **sha]l  be  a 
ufficient  conveyance  to  vest  the  f ee  .  .  . 
or  public  use  .  .  .  and  for  no  other  use 
>r  purpose,"  gives  the  public  only  an  easement, 
eaving  the  fee  to  vest  in  abutting  owners  re- 
spectively to  the  center  of  the  street  when  they 
lubeequently  acquire  title  to  lands  abutting 
iiereon.     Thamoi  v.  Hunt  (Mo.)  857 


NOTBS  AND  BbIBFS. 

Boundaries;  land  on  watera. 
On  higbwaySk 


694 
857 


1.  The  giving  to  a  school  commlaMoner  of 
money  to  pay  him  for  his  time  and  reimburse 
Um  for  loss  sustained  by  closlne  bis  place  of 
'business,  in  order  to  induce  him  to  attend  a 
meeting  of  the  board  of  education  to  paw  upon 
a  proposed  contract  for  the  parcliase  of  charts 
-for  the  schools,  will  make  void  a  contract 
therefor,  when  there  was  not  a  majority  in  fa 
vor  of  it  without  his  vote.  Honaktr  v.  Poca- 
talico  Dist.  Bd.  of  Edu.  (W.  Va.)  418 

2.  Giving  anything  of  value  to  a  commis 
•doner  of  a  ooara  of  education  to  influence  him 
in  the  discbarge  of  a  legal  duty  renders  void 
•any  contract  to  the  validity  of  which  his  vote 
•or  assent  was  necessary.  Id. 

BUILDINGS.    See  EASBiCExmi;  Fzbb  Eb- 
cafb;  Nbgliobkgb,  4. 

BURGLARY. 

Burglary  Is  not  committed  by  those  assisting 
•a  detective  in  entering  a  building  and  talcing 
money  from  a  safe  in  pursuance  of  a  previously 
arraoged  plan  between  him  and  the  owner, 
with  the  aole  Intent  of  entrapping  the  others 
into  the  apparent  commission  of  a  crime. 
Lowr,  PeipU  (111.)  180 

•CARRIERS.    See  also  Action  ob  Suit,  2; 
Damages,  8;  Plbading,  2,  8. 

1.  A  railroad  company  owes  to  a  passenger 
Hhe  highest  degree  of  care  consistent  with  the 
proper  management  of  the  business.  Jordan 
V.  New  York.  N.  H.  A  H.  R.  Co.  (Mass.)    101 

2.  A  railroad  companv  Is  liable  to  a  passen- 
ger on  its  train  for  negligence  of  the  servants 
•of  another  railroad  company  over  whose  track 
•such  train  is  running  under  a  contract  between 
the  companies,  whereby  the  train  is  to  be  run 
aubject  to  the  orders  and  signals  given  by  serv- 
ants of  the  owner  of  the  track,  since  they  be- 

4)2  LR  A. 


come  thereby  the  servants  of  the  owner  of  tha 
train  for  the  parpose  of  its  management, 
Murray  v.  Lehigh  VaUty  B,  Oo.  (Conn.)     589 

8.  Tha  bad,  dilapidated,  and  ruinous  condi- 
tion of  a  railroad,  and  the  old,  worn,  and  bad 
condition  of  its  two  enirlnes,  render  the  com- 
pany liable  for  compensatory  damages  to  a 
passenger  whom  it  was  unable  to  carry  in  ac- 
cordance with  its  contract  on  a  return  trip,  be- 
cause one  of  its  engines  had  broken  down 
while  the  other  was  in  a  shop  for  repairs,  al- 
though the  company  was  po^r  and  struggling 
for  existence  and  expending  all  its  earning  and 
more  on  the  road.  Bandqf  t.  JamewUU  d 
W.  a.  Oo.  (N.  C.)  548 

4.  The  murder  of  a  passenirer  when  asleep 
in  a  sleeping  car,  by  some  intruder,  stranger, 
or  fellow  passenger,  does  not  render  the  car- 
rier liable,  if  the  carrier  or  its  employees  did 
not  know  of  any  impending  danger  and  there 
were  no  circumstances  to  arouse  their  sus- 
picions.   BaU  V.  Chetapeake  dO,B.  Co.  (Ya.) 

799 

6.  A  street-railway  company  operating  a 
double-track  road,  on  discharging  a  passenger 
at  a  street  croa<iing,  with  reason  to  know  that 
he  must  cross  its  tracks,  must  so  control  the 
speed  of  cars  and  give  such  warning  of  their 
approach  as  will  reasonably  protect  him  from 
injury.  Cincinnati  Street  It.  Co.  v.  BneU 
(Ohio)  276 

8.  A  lady  passenger  whose  light  gauzy  sum- 
mer dress  (s  Ignited  on  an  open  street  car  by  a 
match  carelessly  thrown  by  another  passenger 
after  lighting  a  cigarette  cannot  hold  the 
street-railway  company  liable  for  her  injuries, 
where  the  servant  in  charge  of  the  car  was  not 
chargeable  with  any  negligence.  Sullivan  v. 
Jefereon  Ate,  A  Co.  (Mo.)  167 

Dapota. 

7.  Opening  a  station' for  the  sale  of  tickets 
upon  a  train  which  Is  about  to  pass  Is  an  invi- 
tation to  persons  to  come  there  if  they  wish  to 
take  the  train.  Jordan  v.  Ifew  York,  JV.  K  d 
H.  R  Oo,  (Mass.)  101 

8.  The  maintenance  of  a  toQet  room  open- 
log  out  of  a  waiting  room  in  a  railroad  depot, 
for  a  long  period  of  time,  and  leaving  the  door 
of  it  open  when  persons  enter  the  depot  for  the 
purchase  of  tickets,  although  there  is  no  light 
in  either  room  except  what  comes  from  the 
ticket  office,  is  an  invitation  to  a  passenger  to 
enter  the  toilet  room  in  case  of  a  wish  to  use  It. 

Id. 

9.  A  dangerous  hole  In  the  floor  of  a  toilet 
room  in  a  railroad  depot  is  evidence  of  negli- 
gence on  the  part  of  the  carrier.  Id. 

10.  Due  care  on  the  part  of  a  lady  who  la 
injured  by  falling  through  a  dangerous  hole  in 
the  floor  of  an  unlightcid  toilet  room  in  a  rail- 
road depot,  the  door  to  which  was  open  from 
the  waiting  room,  may  be  found  by  the  jury 
where  she  fell  while  feeling  with  her  hand  for 
the  seat  Id. 

Tiekata. 

11.  A  railroad  company  whose  ticket  waa 
given  by  mistake  to  a  passenger  in  lieu  of  a 
ticket  of  another  companv  which  was  called 
for,  where  It  was  bought  in  a  union  depot  of 
an  agent  who  had  authority  to  sell  tickets  for 
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both  companies,  is  not  liable  for  Ibe  agent's 
mistake,  since  the  breach  of  duty  is  that  of  the 
company  whose  ticket  was  desired.  Bcott  y, 
Cleveland,  C,  C.  d  St.  L,  R  Co,  (Ind.)       164 

Ezpulsion  of  pBMuenger, 

iS.  The  wrongful  expulsion  by  a  conductor 
of  a  passenger  who  had  no  ticket  because  it 
had  been  taken  up  by  another  conductor  ren- 
ders the  .canier  liable.  Sloane  y.  Southern 
California  R.  Co.  (Cal.)  103 

18.  A  passenger  is  not  called  upon  to  ques- 
tion the  rieht  of  a  conductor  in  taking  up  a 
ticket  in  order  to  preserye  the  right  to  be  car- 
ried to  destination.  Id. 

iC  A  railroad  company  receiying  from  an- 
other carrier  and  transporting  trunks  under 
the  mistaken  supposition,  induced  by  checks 
on  the  trunks,  that  they  belong  to  passengers 
who  haye  bought  tickets  oyer  its  road  when  in 
fact  the  owners  of  the  trunks  trayeled  by 
another  route  and  suppcsed  their  trunks  were 
properly  checked,  is  not  liable,  on  the  ground 
of  mere  negligence,  for  the  loss  of  the  trunks 
by  the  fall  of  a  railroad  bridge.  Beers  y.  Boe- 
ton  d  A.  B,  Co.  (Conn.)  586 

Notes  and  Brisfb. 

Carriers;  duty  as  to  extraordinary  care.  194 
Liability  for  safety  of  passenger  in  sleeping 

Liability  to  passenger  for  default  or  delay  in 
running  railroad  train: — In  general;  duty  of 
railroads  as  to  punctuality;  effect  of  limitation 
of  liability  in  timetable;  passenger's  rights; 
what  damages  are  recoyerable.  643 

Expulsion  of  passenger.  108 

Negligence  in  getting  on  wrong  train.      154 

Negligence  as  to  depots.  102 

Liability  for  baggage  receiyed  from  other 

road.  586 

Liability  for  negligence  of  seryant  of  an- 
other. 630 

CARRYING  WEAPONS.    See  also  CoN- 

BTITUTIONAJL  LaW,  8. 

1.  The  constitutional  right  to  keep  and  bear 
arms  for  the  common  defense  is  not  yiolated 
by  Mass.  Stat.  1808,  chap.  867,  §  124,  pro- 
hibiting unauthorized  bodies  of  men  to  asso- 
ciate together  as  a  military  organization  or 
drill  and  parade  with  arms  in  cities  and  towns. 
Com.  y.  Murphy  (Mass.)  /  606 

2.  Ordinary  breech- loading  Springfield  rifles 
which  haye  been  altered  so  that  they  cannot 
discharge  a  missile  by  means  of  gunpowder  or 
any  other  explosiye,  which  fact  is  not  obyious 
to  the  ordinary  obseryer,  are  **firearms"  within 
the  meaning  of  Mass.  Stat  1893,  chap.  867, 
g  124,  prohibiting  unauthorized  bodies  of  men 
to  parade  with  firearms.  Id. 

Notes  and  Briefs. 

•    Carrying  weapons;  constitutional  right  of. 

607 

CASE.    See  also  Action  or  Suit,  2. 

A  penalty  prescribed  by  statute  for  the  ben- 
efit of  a  party  injured,  no  part  of  which  goes 


to  the  state,  may  be  recoyered  by  him  in  a 
action  of  trespass  on  the  case  where  no  spedlie 
mode  of  recovery  is  provided.  Metpd  y.  M» 
(W.  Va.)  9» 

CERTIFICATE   OF   DEPOSIT.     8» 

fiONDS,  2L 

CERTIORARI. 

I'he  quashing  of  the  proceedings  on  appeal 
from  a  conviction  may  be  reviewed  by  certio- 
rari as  well  as  by  mandamua,  Orand  BajiU 
y.  Braudy  (Mich.)  11$ 

CHARITIES.    See  also  Cobfobations,  S. 

1.  A  trust  for  the  maintenance  of  a  paridi 
school  is  germane  to  the  object  for  which  s. 
Protestant  Episcopal  church  is  incorporated 
HanMon  y.  Little  Sisters  of  the  Boar  <Md.)    891 

2.  A  gift  in  trust  for  the  maintenance  of  a 
parish  school,  to  the  vestry  of  a  Protestsst 
Episcopal  church  which  is  a  corporation,  i» 
not  void  for  indefiniteness  and  uncenainty.  U, 

8.  A  bequest  made  without  limltaUon  as  t> 
its   use,  directly  to   an   unincorporated  hat 
regularly  organized  and  well-estabiiahed  cbari 
table  association,  is  valid.    Haddeu  y.  Meth^ 
diet  Society  (N.  J.  Eq.)  63( 

Notes  and  Bbibfb. 

Charities;  yalidit^  of  gift  to  nninoorporated 
charity: — Early  decisions;  right  to  take  nasi  es- 
tate or  permanent  fund;  personal  property;  as- 
sociation as  trustee;  statutes.  63( 

CHECK.    See  also  Banks,  1,  8;  Gift.  L 

A  stipulation  stamped  on  the  face  of  a  check, 
that  it  will  not  be  paid  if  presented  through  a 
specified  agency,  may  be  upheld  to  prevent 
any  ri^ht  of  action  on  the  check  by  the  pro- 
hibited agency.  Commercial  Nat,  Bank  r. 
Firet  Nat,  Bank  (N.  C.)  711 

CIVIL  RIGHTS. 

1.  A  drug  store  in  which  soda  water  is  sold 
is  not  a  plau.  of  public  accommodation  and 
amusement  vdthin  the  Illinois  civil  rights  act 
of  June  10,  1885,  but  is  to  be  classed  with 
other  mercantile  storesi    Cecil  y.  Green  (R.  > 

2.  The  general  expression  in  the  Illinob 
ciyil  rights  act  of  June  10,  1885,  "all  otlier 
places  of  public  accommodation  and  amuse- 
ment," embraces  only  places  of  tbe  same  ges- 
eral  character  or  kind  as  inns,  restauranti 
'eating  houses,  barber  shops,  public  convey- 
ances, and  theaters,  specifically  enamerate<!. 

NOTBS  AND  BBIBF& 

Civil  rights;  in  public  placea.  6C7 

CIVIL  SERVICE.    See  Officers^  S. 
COLOR  BOOKS.    See  RECiFBa. 
COMMUNITY  PROPERTT.    See  Hcf- 

BAND  AND  WiFB,  2,  8;  PARTITION,  3. 

CONDITIONAL   SALE.    See  Salb;  1-^ 

NOTBS  AND  BiiI£F& 


CoNFLioT  OF  Laws;  CoNanruTioir^L  Law. 
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CONFLICT  OF  LAWS.    See  also  Cor- 

FORATION8,  9. 

1.  A  contract  relating  to  what  is  to  be  done 
in  Massachusetts,  dated  and  signed  there  and 
sent  to  a  foreign  country  for  acceptance, 
which  is  to  be  signified  by  telegram  sent  to  the 
signers  there,  is  a  Massachusetts  contract  gov- 
erned by  its  laws.    Meyer  y.  Estes  (Mass.)  288 

2.  Executing  in  one  state  a  reinstatement  of 
a  policy  made  in  another  state  will  not  destroy 
the  character  of  the  policy  as  a  contract  of  the 
state  where  it  was  originally  executed.  Qood- 
vrin  r.  Provident  8av.  L.  Aaur,  Soc.  (Iowa)  478 

8.  Property  exempt  fh>m  levy  and  sale  on 
ececutiou  cannot  be  sublected  to  the  payment 
of  a  judgment  for  a  debt  incurred  in  a  sister 
state  where  the  exemption  laws  are  different. 
Za  8elle  y.  Woolery  (Wash.)  78 

4.  A  chattel, mortgage  on  horses,  given  in 
Canada  by  the  owner  of  a  half  interest  in  them 
and  filed  bv  the  mortgagee,  who  takes  posses- 
sion of  the  horses  and  puts  them  in  the  care  of 
a  keeper  of  a  hotel  at  a  race  track  to  bold  pos- 
session for  him,  gives  such  mortgagee  a  better 
right  to  such  interest  in  the  horses  after  they 
have  been  taken  without  his  consent  from  the 
custodian  and  shipped  to  Michigan  by  the 
owners  of  the  other  half  interest  in  the  horses, 
who  did  not  know  of  his  mortgage,  than 
the  latter  can  assert  nnder  another  chattel 
mortgaffe  from  the  same  mortgagor,  which 
they  took  in  Michigan  before  the  horses  went 
to  Canada  and  recorded  after  their  return. 
Tinning  v.  MiOar  (Mich.)  442 


Notes  ahd  Briefs. 
Conflict  of  laws;  place  of  contract. 
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CONSTITUTIONAL  LAW.  See  also 
AonoN  OB  Suit,  6;  Appeal  and  Error, 
1;  Cabrting  Weapons,  1;  Continu- 
ance; License,  9;  Offiobbs,  8;  Trial, 
1,10. 

1.  A  constitutional  amendment  repeals  ex- 
isting legislative  enactments  which  are  incon- 
sistent with  it.    Feiler  Y.  BrayUmilnd,)    578 

2.  A  statute  requiring  a  county  board  of 
revenue  to  act  in  private  when  passing  on  any 
claim  or  awarding  a  contract  ooes  not  violate 
a  constitutional  provision  that  courts  must  be 
open,  since  in  such  matters  it  is  not  in  the  ex- 
ercise of  judicial  power.  State,  Bragg,  v. 
Jiogen  (Ala.)  520 

Equality;  discrinslnatioiu 

8.  A  statute  exempting  certain  independent 
military  bodies  or  organizations  from  the  oper- 
ation of  a  provision  against  parading  with 
firearms  is  not  unconstitutional  class  legisla- 
tion, as  it  grants  a  special  privilege  only,  which 
does  notioterfere  with  any  constitutional  rights 
of  others.     Ctnn.  v.  Murphy  (Mass.)  606 

4.  A  ferry  lease  granted  under  a  statute 
which  allows  to  all  who  choose  the  privilege 
of  bidding  therefor  is  not  within  the  prohibi- 
tion of  the  organic  act  of  Dakota  territory  as 
to  "granting  private  charters  or  especial 
privileges,"  or  the  constitutional  provision 
against  "private  or  special  laws"  authorizing 
ferries.    I^ixon  v.  Reid  (S.  D.)  816 

5.  A  statute  permitting  certain  uses  of  a 
8aL.R  A. 


dry  emery  wheel  withput  a  blower,  while  re- 
quiring a  blower  for  other  uses,  is  not  class 
legislation  as  between  operatives,  when  the 
rules  apply  to  all  persons  equally.  People  v. 
Smith  (mch.)  853 

6.  A  law  is  not  general  because  it  operates 
upon  all  within  a  class  unless  there  is  a  sub- 
stantial reason  why  it  is  made  to  operate  upon 
that  class  only,  and  not  generally  upon  all. 
Ex  parte  Jentaeh  (CaL)  664 

7.  A  statute  prohibiting  barbers  to  carry  on 
business  after  12  o'clock  on  Sunday  or  on  a 
legal  holiday,  and  applying  to  no  other  class  of 
labor,  is  unconstitutional  as  special,  unjust, 
and  unreasonable,  working  an  invasion  of  in- 
dividual liberty,  since  it  is  based  upon  no  dis- 
tinction to  Justify  singling  out  that  class  of 
laborers.  Id, 

8.  The  police  power  does  not  justify  a  stat- 
ute which  makes  it  unlawful  for  barbers  to  do 
business  on  Bundav,  without  interfering  with 
any  other  class  of  business.  Eden  v.  Peopie 
(Hi.)  659 

9.  The  grant  of  the  right  of  appeal  in  an- 
nexation proceedings  to  resident  freeholders 
only  does  not  deny  to  nonresident  owners  equal 
privileges  or  immunities.  Taggart  v.  Claypole 
(Ind.)  586 

10.  A  statute  treatinff  all  owners  of  land  in 
territory  to  be  annexed  to  a  city  alike  under 
like  circumstances  and  conditions  does  not  de- 
prive anyone  of  the  equal  protection  of  the 
laws,  although  it  permits  an  appeal  only  by 
residents  of  ue  territory  to  be  annexed.       la, 

11.  A  statute  discriminating  between  differ- 
ent kinds  of  fish  and  between  different  local- 
ities and  waters  in  regulating  fisheries  does  not 
deny  to  any  person  the  equal  protection  of 
the  laws.    Bittenhave  v.  Johnston  (Wis.)    880 

12.  A  statute  as  to  fisheries,  making  differ- 
ent regulations  for  certain  localities  or  waters, 
is  not  void  as  class  legislation,  in  the  absence 
of  a  constitutional  provision  against  it.        Id, 

18.  The  consideration  of  services  rendered 
to  the  public,  within  the  meaning  of  article  0 
of  the  Massachusetts  Declaration  of  Rights, 
denving  any  other  title  than  such  services  to 
exclusive  privileges,  has  reference  to  services 
to  be  rendered  to  the  public  thereafter,  and 
not  to  past  services.    Brown  y.  Rusull  (Mass. ) 

253 

Due  process. 

14.  The  annexation  of  territory  to  a  city  is 
not  a  taking  of  the  property  therein  situated 
nor  does  it  deprive  any  person  of  property 
within  the  constitutional  provision  as  to  due 
process.     Taggart  v.  Clayptle  (Ind.)  586 

16.  Seizure  and  destruction  of  nets  by  offi- 
cers in  obedience  to  a  statute,  in  abating  a  nui- 
sance caused  by  their  voluntary  use  by  the 
owner  in  violation  of  the  fishery  laws,  does 
not  deprive  the  owner  of  his  property  without 
due  process  of  law  or  of  *'a  certain  remedy  in 
the  laws  for  all  injuries"  to  his  property,  or 
make  an  unconstitutional  "distinction"  as  to 
the  possession,  enjoyment,  or  descent  of  prop- 
erty.    Bittenhaui  v.  Johnston  (Wis.)  380 

16.  A  statute  making  it  unlawful  to  consign 
any  elk,  moose,  caribou,  or  deer,  or  any  part 
thereof  exc^pi  the  head  or  skin,  by  a  common 
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carrier  to  tnj  oommiBsion  merchaDt  or  sale 
market  at  any  time,  is' Dot  an  unconstitutioDal 
dcprivatioD  of  property  without  due  process 
of  law.  sioce  wild  game  before  it  is  reduced  to 
possession  belongs  to  the  state  in  trust  for  the 
whole  public,  and  any  ri^bt  of  property  ac- 
quired therein  is  from  its  inception  suoject 
to  all  limitations  imposed  by  police  laws. 
State,  Corcoran,  ▼.  Ohapd  (Minn.)  181 

17.  A  barber  is  deprived  of  property  without 
due  process  of  law  by  a  statute  making  it 
unlawful  for  him  to  oo  business  on  Sunday, 
while  it  does  not  apply  to  any  other  class  of 
business.    Edin  t.  Hf^U  (111.)  660 

18.  A  statute  requiring  the  weighing  of  coal 
hoisted  from  mines,  which  is  made  applicable 
to  those  mines  only  whose  product  shall  be 
shipped  by  rail  or  water,  violates  a  constitu- 
tional prohibition  against  depriving  persons  of 
liberty  or  property  without  due  process  of 
law.    Edrding  r.  PitopU  (HI.)  445 

Police  power. 

10.  A  statute  requiring  emery  wheels  to  be 
provided  with  blowers  to  carry  away  the  dust 
arising  from  their  operation  is,— at  least  so  far 
as  it  applies  to  dty  wheels  and  to  the  protection 
of  persons  continuously  employed  over  them^ 
a  constitutional  exercise  of  the  police  power. 
People  V.  Smith  (Mich.)  868 

20.  Possession  of  opium  without  having  a 
license  therefor  or  without  having  obtained  it 
on  the  prescription  of  a  physician  or  pharmacist 
for  medicinal  purposes  may  be  made  a  criminal 
offense  in  the  discretion  of  the  legislature, 
without  violating  any  constitutional  right. 
Mon  Luck  y.  Sean  (Or.)  788 

21.  A  statute  prohibiting  the  owner  of  coal 
land  to  open  or  work  any  mine  or  shaft  within 
6  feet  of  tis  division  line  without  the  consent 
of  the  adjoining  owner,  under  a  penalty  of 
$500,  is  within  the  constitutional  power  of 
the  legislature  as  imposing  an  impartial,  just, 
and  reasonable  common  burden  for  the  benefit 
of  all  mine  owners  and  the  protection  of  the 
surface.    Mapel  v.  John  (W.  Va.)  800 

22.  A  law  which  deprives  men  engaged  in 
the  business  of  mining  from  the  privilege  of 
contracting  with  each  other  for  the  purpose  of 
asceriainiog  the  weight  of  the  coal  mined  or 
the  amount  due  them  in  any  manner  mutually 
satisfactory  cannot  be  sustained.  Earding  v. 
People  (lU.)  446 

Notes  and  Bribfb. 

See  also  FftBEDOM  of  Spbbos. 

Deprivation  of  right  of  property.  181 

Police  power  to  protect  health  of  employees. 

858 

As  to  right  to  use  property;  police  regula- 
tions. 801 

Class  legislation;  due  process;  police  power. 
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Class  legislation;  police  power. 
As  to  special  privileges. 


CONTEMPT. 

An  act  which  is  indifferent,  meritorious,  or 
only  the  assertion  of  an  undoubted  right  of  the 
parry,  does  not  become  a  criminal  contempt 
merely  because  it  is  adjudged  such  by  a  court 
Ex  parte  Senior  (Fla.)  188 

82  L.R  A 


NOTBfl  AHD  BniBPrn. 
Contempt;  power  to  puniah.     t 

CONTINUANCE. 

A  statute  permitting  the  denial  of  a  oontiini- 
anoe  in  a  criminal  case  for  absent  witDcasei  for 
the  defendant,  provided  the  proeecuiing  attor- 
ney will  admit  that  the  witnesses  if  preteot 
would  testify  as  alleged  in  theaifidaTlta,  is  not 
in  violation  of  the  constitutional  right  of  the 
defendant  to  compulsory  process  for  obtaining 
witnesses,  or  the  right  to  meet  witnesses  face 
to  face  (which  means  witnesses  againat  him), 
where  he  has  had  reasonable  time  aod  oppor- 
tunity to  obtain  his  witnesses  by  compuUory 
process  of  the  law;  but  such  reasonable  time 
and  opportunity  must  be  given  hioL  Atkime 
y.  Com.  (Ey.)  108 

NOTBS  AKD  BbIBFB. 

Continuance;  error  in  refusal  of.  109 

CONTRACTOR.   :See  NsaLiOBircB,  4. 
CONTRACTS.    See  also  Bbibrbt,  1;  Con- 

STITUTIONAL  LaW,  22;  C^RPORATTOKa,  4; 
COTBNAMT;  ISFA1IT8»  1;  MaSTBR  AXD 
SSRyAMT,  8. 

1.  There  is  sufficient  consideration  for  a 
promise  to  pay  an  expert  witness  a  reasonable 
compensation  in  addition  to  the  statutory  fees. 
when  he  is  engaged  in  advance  of  the  trial  u> 
testify  as  an  expert.  Barrue  ▼.  Phanevf 
(Mass.)  619 

Statute  of  frauds. 

2.  A  contract  for  the  manufacture  of  arti- 
cles of  special  and  peculiar  design,  not  saitaUe 
for  general  trade,  is  not  for  the  sale  of  goods 
and  chattels  within  the  statute  of  fraoda 
Brown  A  H,  Co.  v.  Wunder  (Minn.)  083 

8.  A  contract  to  furnish  material  and  attach 
it  to  realty  after  performing  hhor  thereon, 
making  it  a  pa^t  of  a  building,  is  not  a  sale  of 
goods  or  chattels  within  the  statute  of  frauds. 

Id, 

4.  A  contract  to  manufacture  a  monument 
is  not  within  the  statute  of  frauda,  although 
there  is  no  agreement  to  bestow  personal  akiU 
and  labor  upon  it,  or  anything  to  prevent  the 
contractor  from  parchasing  it  elsewhere  in 
whole  or  in  part,  instead  of  manufacturing  ic 
from  his  own  quarry  and  in  his  own  abop. 
Fonythy.  ifann  (Yt)  788 

6.  A  parol  promise  to  a  testator  by  the  sole 
beneficiary  of  his  will,  to  dispose  of  a  portion 
of  the  property  in  favor  of  another  peraon.  b 
invalid  so  far  as  it  involves  the  disposition  of 
real  property,  or  of  personal  property  of  ao 
amount  which  comes  within  the  statute  of 
frauds.    Orth  v.  Orih  (Ind.)  288 

'  6.  A  parol  agreement  to  convey  real  estate 
by  will,  made  in  settlement  of  a  lawsuit,  is  not 
valid  under  the  statute  of  frauds,  altboui^b  the 
intended  devisee  in  consequence  thereof  gives 
up  valuable  righta.  Swaeh  y.  SharpMn 
(Wash.)  7M 

7.  The  omission  of  one  or  more  of  the  es- 
sential elements  of  a  memorandum  of  the  sale 
of  real  property  under  the  statute  of  frauds, 
from  a  writing  containing  some  of  the  ele- 
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meDts,  signed  by  the  appointee  in  •  power  of 
attorney  to  aell  that  particular  land,  may  be 
supplied  by  reference  to  the  power  of  attorney, 
^wfaich  contains  such  elements.  White  v,  Breen 
(Ala.)  127 

8.  Several  different  writings  may  be  read 
together  as  constituent  parts  of  a  memoran- 
dum  within  the  statute  or  frauds,  where»  when 
they  are  viewed  together  in  the  light  of  the 
situation  and  circumstances  of  the  parties  at 
the  time  they  were  written,  they  show  unmia- 
takably  that  they  relate  to  the  same  matter  and 
constitute  seTeial  parts  of  the  one  connected 
transaction  although  there  is  no  express  refer- 
ence from  one  to  the  other.  Id, 

9.  A  contract  signed  in  the  name  of  a  firm 
IS  not  such  a  memorandum  under  the  statute  of 
frauds  as  will  make  the  oral  acceptance  thereof 
by  a  subsequent  member  of  the  firm  binding 
upon  him,  where  the  contract  comes  within 
the  statute.    Eugha  v«  Oon  (Mass.)         620 

Validity  and  effect. 

10.  ▲  covenant  not  to  contest  the  will  of  a 
relative  may  be  given  effect  as  a  release  of  the 
contingent  right  to  make  such  contest  and  en- 
forced, when  fairly  obtained  and  for  an  ad- 
equate compensation.  Be  OareeUm's  Estate 
(Cal.)  696 

11.  An  agreement  to  refrain  from  editing  or 
being  connected  with  a  newspaper  or  magazine 
in  the  county  in  which  is  published  a  newspa- 
per the  goodwill  of  which  is  transferred  as  a 
part  of  such  agreement  is  not  void  as  in  re- 
straint of  trade.    Cowan  ▼.  Fairbrother  (N.  0.) 

820 

13.  The  area  In  which  a  vendor  can  be  re- 
stricted from  competition  with  his  vendee  is  as 
broad  as  is  necessary  to  afford  ample  protec- 
tion to  the  latter,  provided  the  agreement  is 
not  injurious  to  the  public  interest  Id. 

18.  The  temporary  suspension  of  a  newspa- 
per while  reasonablv  diligent  efforts  are  made 
to  find  a  suitable  editor  and  continue  the  busi- 
ness will  not  defeat  the  right  of  the  owner  to 
enforce  an  agreement  restricting  competition 
by  a  former  owner  of  the  paper.  Id. 

14.  A  contract  of  emplovment  by  a  partner 
is  not  dissolved  by  the  death  of  one  of  the  part- 
ners, where  the  business  goes  on  without  a 
break  and  both  parties  seem  to  assume  that  the 
contract  is  not  ended.    Hughee  v.  Chvu  (Mass. ) 

620 

15.  An  agreement  in  a  contract  of  employ- 
ment, that  refusal  to  go  on  a  second  year  can 
be  justified  only  by  '^written  notice  .  •  . 
of  any  cause  of  aissatisfaction  on  or  before 
January  1 ,"  plainly  means  "any  existing  cause" 
or  "any  cause  relied  on"  and  on  such  notice  a 
cause  not  alleged  therein  if  it  existed  before 
January  1,  may  be  relied  upon.  li, 

16.  Change  of  stock  in  the  top  die  of  a  mon- 
ument, which  is  procured  elsewhere  after 
breach  of  a  contract  to  furnish  it,  does  cot  affect 
the  right  to  recover  dsmages  for  such  breach, 
if  the  substituted  stock  costs  no  more  than  that 
called  for  by  the  contract.  Fortyth  y.  Mann 
(Vt)  788 

17.  An  agreement  by  the  purchaser  of  elec- 
troiype  plates,  that  he  will  not  sell  them  to 
other  parties  or  multiply  them  for  the  purpose 

32L.  RA. 


of  selling  them,  is  valid  and  enforceable;  and 
a  sale  by  him  to  a  third  person,  with  no  re- 
striction as  to  the  use  to  be  made  of  them,  may 
give  his  vendor  a  right  to  substantial  damages 
for  breach  of  the  agreement  Meyer  v.  Betee 
(Mass.)  288 

18.  Under  a  contract  by  two  firms  for  the 
purchase  of  electrotype  plates  to  be  used  in  a 
publication  in  which  they  are  jointly  interested, 
which  contract  Is  in  form  joint  and  provides 
that  they  will  be  "responsible  for  any  and  all 
wrong  use  of  said  electrotypes,"  a  firm  which 
sells  all  its  Interest  to  the  other  may  be  held 
for  damages  caused  by  a  breach  of  the  con- 
tract by  the  other  after  the  sale.  Id, 

19.  A  third  person  who  buys  the  plates, 
sheets,  and  copyright  of  a  published  work,  can- 
not be  considered  as  the  successor  in  business 
of  the  publisher  within  the  mesning  of  a  con- 
tract by  the  publisher  in  procuring  electro- 
type plates  for  it  that  they  should  be  used  only 
by  the  publisher  "ox  his  heirs  or  successors  in 
business."  Id, 

20.  For  the  purpose  of  determining  the  right 
of  one  who  after  contracting  to  furnish  electro- 
type plates,  took  partners  into  his  business  and 
completed  his  contract  without  notifying  the 
other  party  of  the  change  of  firm,  to  relief 
against  one  who  has  broken  his  contract  as  to 
the  use  to  be  made  of  the  plates,  the  contract 
must  be  regarded  as  performed,  not  by  a  vol- 
unteer stranger,  but  by  the  contracting  party 
acting  through  the  partnership.  Id, 

NOTBS  AlTD  BbIEFS. 

Contracts;  by  parol,  to  convey  real  estate  by 
wilL  796 

Statute  of  frauds  as  to  article  to  be  made; 
memorandum  of.  788 

Statute  of  frauds  as  to  services.  404 

Sufficiency  of  description  of  real  property 
in.  128 

Legality;  ratification;  bribery  as  affecting. 

414 

Effect  of  option.  780 

Joint  liability  on;  construction  of;  nnilat- 
eraL  284 

CORPORATIONS.  See  also  Action  ob 
Suit,  4;  Estoppbl,  4;  Injunction,  6; 
Mandamus,  1-8;  Railroads;  Rblioioub 
Societies,  1;  Taxes,  4,  6;  Wbit  and 
Pbocbbs,  1. 

1.  Railroad  companies  which  might  be  in- 
corporated under  genera]  laws  by  observing 
about  the  same  forms  and  requirements  which 
they  do  observe  in  attempting  to  become  in- 
corporated under  special  charters  are  de  facto 
corporations,  if  the  special  charters  are  uncon- 
stitutional. MeTigher,  Macon  (Jonstr,  Co,  (Qa.) 

208 

2.  A  corporation  ds/acto  can  make  any  con- 
tracts, including  mortgages  of  future-acquired 
property,  which  the  law  authorizes  corpora- 
tions to  make.  Id, 

8.  The  legsl  capadtv  of  a  oonx>ration  to  take 
a  devise  of  property  in  excess  of  the  amount 

Crescribed  by  its  charter  cannot  be  raised  col- 
kterallv  by  private  persons, — such  as  the  tes- 
tator's heirs  or  next  of  kin,— or  in  any  other 
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war  except  in  a  direct  proceeding  by  the  state. 
Banyan  ▼.  LitOe  Sisters  of  the  Poor  (Md.)   293 

4.  A  charter  exempting  a  corporation  from 
taxes  80  long  as  it  has  a  specified  amount  of 
property  in  the  state  constitutes  a  contract 
which  cannot  be  abrogated  by  the  state,  and 
which  is  not  subject  to  a  general  provision  of 
the  statutes  making  all  charters  subject  to  al- 
teration, suspension,  and  repeal.  State^  Singer 
Mfg.  Co.  ▼.  Meppenheimer  (N.  J.  Err.  &  App.) 

643 

6.  A  pooling  arrangement  by  which  stock- 
holders transfer  their  shares  to  trustees  to  be 
voted  as  directed  by  holders  of  the  majority 
thereof  for  the  period  of  ^le  years,  unless  the 
holders  of  two  thirds  of  such  stock  vote  to 
put  an  end  to  the  trust  sooner,  is  contrary  to 
public  policy  and  void  as  against  the  right  of 
an  assignee  of  some  of  the  trustees'  certificates 
to  bAve  the  shares  thereby  represented  issued 
to  him  in  his  own  name  and  under  his  own  con- 
trol.   Harney  ▼.  LinviUe  Improv.  Oo.  (N.  C.) 

266 

Forfeiture  of  franeliisee. 

6.  Leave  will  not  be  granted  to  institute 
prpceedings  to  forfeit  the  franchises  of  a  sol- 
vent active  corporation  carrying  out  the  pur- 
poses of  its  creation  in  supplying  the  neces- 
sities of  a  large  numl)er  of  people,  and  whose 
securities  are  held  by  innocent  persons,  in  the 
absence  of  a  clear  wilful  misuse,  abuse,  or 
Donuse  of  its  franchises.  State,  Mplrea,  v. 
JaneetUle  Water  Poioer  (h.  (Wis.)  891 

7.  Waiver  of  the  right  to  forfeit  the  fran- 
chises of  a  water  company  whose  property 
a  municipal  corporation  has  the  option  to  ac- 
quire for  neglect  to  keep  accurate  accounts  of 
the  cost  of  construction,  as  required  by  the 
ordinance  grantins  permission  to  erect  and  op- 
erate the  works,  Is  effected  by  long  delay  in 
movine  for  forfeiture,  accompanied  by  active 
compulsion  upon  the  company  as  to  extension 
and  operation  of  the  works.  Id, 

Foreifl^  companies* 

8.  An  action  by  a  foreign  corporation  which 
had  not,  at  the  time  of  commencing  it,  com- 
plied with  the  statutory  requirements  to  enable 
it  to  do  business  in  the  state,  will  not  be  dis- 
missed on  motion,  if  at  the  time  of  the  mo- 
tion it  has  so  complied, under  a  statute  provid- 
ing that  foreign  corporations  which  have  not 
complied  with  the  requirements  cannot  "main- 
tain ^  any  suit  or  action  in  the  state.  Canon- 
Band  Co.  V.  Stem  (Mo.)  420 

9.  Debts  established  in  a  proceeding  for  the 
receivership  of  an  insolvent  foreign  corpora- 
tion will  be  paid  out  of  the  assets  in  the  re- 
ceiver's hands  before  sending  the  remainder 
of  the  assets  to  a  receiver  at  the  domicil  of 
the  corporation.    Failep  v.  Fee  (Md.)  811 

Notes  akd  Briefs. 

Right  of  private  persons  to  contest  the 
power  of  a  corporation  to  take  or  hold  proper- 
ty:—State  alone  can  question  the  right  of  cor- 
poration in  possession;  inability  of  corporation 
to  hold  property  does  not  give  immunity  to 
wrongdoer;  right  3f  persons  contracting  with 
corporation;  def«fctive  organization  and  for- 
feiture; suits  by  the  corporation;  specific  per- 
formance; property  acquired  by  will.         298 
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Foreign,  compliance  with  statutes. 
COTEV AirCT.    See  also  Fibheubb;  Hoi* 

BAND  AND  WiFE,  1. 

Notes  and  BBisraL 
Relative  rights  of  cotenanta.  228 

COUNTIES.     See  also   Cokbtitutional 
Law,  2;   LiCB&fSE,  9;  Mandajcue,  4,  5; 

VOTEBS  AND  ELECTIONS^  5,  6. 

• 

1.  The  determination  of  the  board  of  county 
commissioners  involved  in  their  orderlog  an 
election  upon  a  proposition  to  relocate  a  county 
seat,  that  the  petition  praying  for  such  elec- 
tion was  signed  by  the  numl)er  of  voters  re- 
quired bv  the  North  Dakota  statutes.  Is  not 
open  to  judicial  investigation  after  the  elec- 
tion has  been  held  and  a  sufficient  vote  cast 
to  work  a  relocation  of  the  coanty-seat 
State,  LittU,  v.  LangUe  (N.  D.)  723 

2.  The  "votes  polled,"  contemplated  by 
Dak.  Comp.  Laws,  §  566,  requiring  in  order 
to  effect  a  change  of  Uie  county-seat  that  some 
place  shall  have  "two  thirds  of  the  votes  polled," 
mean  the  votes  polled  on  the  proposition  to 
relocate  the  county-seat,  and  not  the  voles 
polled  for  the  officer  who  received  the  hig^hest 
number  of  votes  cast  at  the  same  electioo  as 
that  at  which  the  proposition  was  voted  on. 

I± 

Notes  and  Briefsl 

Gounties;  relocation  of  county-seat;  vole  for; 
petition  for.  Iti 

COUNTY  TREASURER.     See  Boiros. 

COUPON'S.    See  MoBTeAGB,  1,  8. 

COURTS.    See  also  Lioensb,  1;  Rsueious 
Societies,  8. 

1.  A  court  having  jurisdiction  over  a  rail- 
road corporation,  although  it  may  be  a  com- 
pany formed  by  the  consolidHtion  of  a  corpo- 
ration in  that  state  with  one  in  another  state, 
msy  make  a  decree  foreclosing  a  mortirage 
on  the  corporate  property  situated  in  both 
states,  and  direct  a  sale  of  the  whole  prop- 
erty and  the  execution  of  a  proper  convey- 
ance to  the  purchaser.  Melighe  v.  Maeon 
Conetr.  Oo.  (Ga.)  208 

2.  Land  of  the  husband  in  another  county 
within  the  state  is  within  the  jurisdiction  of  a 
court  in  a  divorce  suit  to  decree  an  alimony 
under  Kan.  Code  Civ.  Proc.  §  72.  We$*4er  v. 
O^Brien  (Ean.)  288 

8.  A  statute  will  not  be  declared  void  un- 
less its  nullity  and  invalidity  are  tieyond  rea- 
sonable doubt.    State  v.  Camp  Sing  (Mont) 


4.  It  is  a  Judicial  question  whether  a  trade  or 
calling  is  of  such  a  nature  as  to  justify  police 
regulation.    Bden  v.  People  (111.)  8S8 

Notes  akd  Bbikfs. 

Courts;  jurisdiction  to  order  foreclosure  sale 
of  railroad  in  different  states.  908 

Power  as  to  invalid  statute.  854 


COVXNANT— DaMAQ] 
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OOVENANT.    See  also  Ezfbctakot. 

The  mutoalitj  of  covenants  of  adjoiolng 
4ot  owners  may  constitate  a  sufficient  coiuidera- 
tioD  for  their  respectire  grants  of  easements. 
JSarr  y.  LamatAer  (Neb.)i  ^1 

•ORIMINAIa  law.  See  also  Appeal  akd 
Ekbob,  1;  Obbtiobari;  TBXAii,  4;  5; 
WmrBSfl^  1-8. 

1.  Ko  crime  is  committed  where  one  arranges 
"to  have  a  crime  committed  against  his  property 
^r  himself,  and  knows  that  an  attempt  is  to  be 
«nade  to  encourage  others  to  commit  the  act 
«nd  to  lead  and  encourage  them  in  its  commis- 
4don,  by  one  acting  in  concert  with  the  owner. 
La^e  T.  PeopU  (Ul.)  189 

2.  The  owner  of  property  and  his  agent  may 
^wmit  psssively  for  a  would-be  criminal  to  per- 
petrate an  oil'ense  and  each  and  every  part  of  it 
Tor  himself,  but  must  not  aid,  encourage,  or 
solicit  him  that  they  may  seek  to  punish.    Id, 

8.  The  refusal  of  a  court  to  proceed  to  trial 
'Of  the  prosecution  on  appeal  from  a  conviction 
ia  not  an  acquittal.  Qrand  Bapidi  v.  Brandy 
«<Mich.)  116 

Notes  utd  BBiBFa. 

Jis  to  self-crimination,  see  WrrsBasBiL 

Instigation  to  crime.  189 

Possession  of  property  as  an  offense.        788 

<?RITICISM*    See  Libel  ahd  SLAin>BB. 
8.4. 

<?ROPS.    See  Emblbmxhtb,   JNotbb  ahd 
Bbiets;  Mobtoagb,  8. 


CUBATOB  AD  HOC. 

KOTES  AND  BRIEn,  ' 

Admissions  and  waivers  by. 
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CURTESY.    See  also  Taxes,  Notes  and 
Bbiefb. 

NoiXB  AND  Briefs. 
Duty  of  tenant  by,  to  pay  tsxes.  748 

aOAMAOES.    See  also  Action  ob  Stht,  8; 
Contracts,  16;  Pleading,  6. 

1.  The  right  to  bring  an  action  ex  delicto 

^oes  not  of  itself  authorize  the  allowance  of 

4nxiart  money.    Haneley  v.  JamemUe  dt  W,  R. 

Oo,  (N.  0.)  6i8 

a.  Punitive  damages  cannot  be  recovered 
dPor  failure  to  transport  a  passenger  on  a  rail- 
'«>ad  because  an  engine  was  broken  down, 
where  tbere  was  no  personal  injury,  insult,  in- 
•dignity,  or  intentional  wrong  to  hun.  Id. 

8.  A  railroad  company  is  not  liable  for  puni- 
-tire  dsmages  on  account  of  its  failure  from  in- 
'Abilitv  to  run  a  train  on  the  return  trip  at  the 
•stipulated  time,  merely  because  it  sold  a  return 
ticket  for  that  trip,  when  it  had  but  two  en- 
dues, one  of  which  was  in  the  shop  for  re- 
IMdrs  and  the  other  was  not  in  good  condition, 
•mnd  its  roadbed  and  equipment  had  been  used 
for  a  considerable  time  in  a  dilapidated  condi- 
^on,  although  the  earnings  of  the  road  were 
4J]  applied  to  its  improvement.  Id, 

4.  The  negligent  fsilure  of  a  telegraph  com- 
^Nmy  to  deliver  a  message  does  not  authorize 
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an  action  by  him  to  whom  it  Is  addressed,  to 
recover  for  resulting  injury  to  his  feelings  and 
affections,  when  no  other  injury  results.  Mar- 
tan  r.  Weettm  U.  TeUg.  Co.  (Ohio)  785 

5.  That  an  injured  woman  brings  suit  by 
her  husband  as  next  friend  will  not  justify  the 
inclusion,  as  an  element  of  damages,  of  lost 
wages,  which  belong  to  him.  Tunnieliffe  y. 
Bajf  Oitiee  Ooneol.  B,  Co.  (Mich.)  142 

6.  The  loss  of  the  society  and  prospective 
earnings  of  the  child^  not  a  proper  element  of 
damages  in  an  action  by  a  married  woman  for 
injuries  which  resulted  In  a  miscarriage.    Id. 

7.  Paroxysms  of  the  nervous  system,  caused 
by  the  indignity  and  humilstion  suffered  by  a 
passenger  on  being  wrongfully  ejected  from 
a  train,  constitute  a  bodily  injury  for  which 
damages  are  recoverable.  Sloans  y.  Southern 
CaUfornia  B.  Co.  (Gal.)  193 

8.  A  verdict  for  $1,4(X)  for  the  ejection  of  a 
woman  from  a  tndn,  which  obliged  her  to 
walk  about  a  mile  and  caused  a  recurrence  of 
insomnia  and  nevous  paroxysms  to  which  she 
had  been  subject,  is  excessive.  Id. 

9.  A  verdict  for  $1,000  damages  cannot  be 
held  excessive  in  a  case  of  personal  injury  by 
which  a  person's  teeth  were  broken  and  his 
knee  injured  so  that  he  was  lame  for  a  long 
time  and  unable  to  work  efBciently  at  his  trade 
for  six  or  eight  months.  Biehmond  IL  dt  E. 
Co.  y.  Qarihright  (Va.)  220 

10.  Damages  for  the  conversion  of  logs,  in 
an  sction  sgainst  one  who  purchased  them  in- 
nocently from  an  inadvertent  trespasser,  are 
measured  by  the  value  of  the  logs  immediately 
after  severance,  with  interest  thereon,  exclud* 
ing  any  enhancement  of  the  value  by  transpor- 
tation to  another  place.  White  y.  .  Tawkey 
(Ala.)  •        1* 

11.  The  measure  of  damages  for  the  obstruc- 
tion of  water  by  a  railroad  embankment  law- 
fully built  is  the  difference  in  the  value  of  land 
as  it  is  and  as  it  would  have  been  with  the  road 
properly  built  Bidieii  y.  Beaboard  db  B,  B. 
Co.  (N.  0.)  708 

12.  Both  present  and  prospective  damages 
can  be  recovered  in  a  single  action  for  failure 
to  make  sufficient  passageway  for  water 
through  a  railroad  embankment,  provided 
either  party  to  the  action  demands  that  per- 
manent damages  be  assessed.  Id^ 

18.  The  difficulty  and  extra  expense  of  pro- 
curing the  stock  for  a  monument  in  winter 
months  and  the  limited  time  available,  where 
a  contractor  who  had  agreed  to  furnish  it  in 
the  spring  repudiated  the  agreement  late  in  De- 
cember, may  constitute  elements  of  damages 
for  breach  of  contract,  when  the  other  party 
was  also  bound  to  furnish  it  to  a  third  party. 
Farejfth  v.  Mann  (Yt)  7»8 

14.  A  contract  that  in  case  of  the  wrongful 
use  of  electrotype  plates  the  purchaser  shall  be 
responsible  for  the  damages  caused  the  seller, 
and  shall  pay  a  fine  to  him  '*equal  to  the  ten- 
fold price  of  tbe  wrongly  used  electrotypes.* 
provides  for  a  penalty,  and  not  liquidated  dam- 
aaes,  which  cannot  be  enforced  under  the 
Massachusetts  law  beyond  tbe  actual  damaeea 
caused  by  the  breach.    Meyer  y.  Eetee  (Mass.) 

28a 
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16.  The  value  of  recipes  in  color  books 
owned  by  a  color  mixer  who  entered  tbem 
therein,  instead  of  entering  them  In  bis  em- 
ployers' books  as  It  was  his  duty  to  do,  cannot 
be  considered  in  estimatinir  the  damages,  if 
any,  which  he  can  recover  from  them  for  de- 
taining tbofis^  books,  on  the  supposition  that 
they  rolonged  to  them,  when  he  undertook  to 
carry  ibem  away.    Dempiey  v.  2>o6i0»  (Pa.) 

761 

NOTBS  AKD  BBIBF8. 

Damages;  exemplary,  when  allowed.      762 

For  carrier's  default  or  delay  as  to  transpor- 
tation of  passenger.  645 

For  injury  to  feelinga.  786 

For  shock  to  nervous  system.  198 

Recovery  of,  for  miscarriage: — (I.)  Right  to 
damages;  (IL)  elements  of  damages.  143 

DEATH.    See  alio  Contraoti,  14;  Guab- 

▲NTT,  2. 

The  father  of  an  illegitimate  child  has  no 
right  of  action  for  the  child's  death,  under 
Ind.  Rev.  Stat.  1804,  g  267.  giving  a  father  a 
right  of  action  for  the  death  of  a  "child,"  al- 
though the  mother  is  dead  and  the  child  had 
been  acknowledged  by  the  father  and  had  no 
guardian  or  next  of  kin  except  him.  McDonald 
▼.  PitUimrgh,  0.0.A8LL.B.  Co.  (Ind.)  800 


Notes  and  Bbiefb. 
Death;  right  of  action  for. 
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DEDICATION.     See   also    Boubdabdbs; 
Watkbs,  1. 

A  married  woman  cannot  dedicate  to  public 
use  her  statutory  real  estate  except  by  joint 
deed  of  herself  and  husband  executed  as  the 
statute  prescribes,  or  in  some  other  way  pro- 
vided by  statute.     Van  8andt  v.  Weir  (Ala.) 

201 


Notes  and  BBiEFa, 


201 


Dedication;  how  made. 

DEEDS. 

r  A  quitclaim  deed  by  the  "heirs*  of  a  living 
person,  who  have  a  remainder  after  his  life  es- 
tate, is  ffood  under  a  statute  making  future 
estates  alienable  in  the  same  manner  as  estates 
in  possession.    BtfruM  ▼.  Lake  (Mich.)     744 

DEFINITIONS.  See  also  Blastino,  2; 
Carbtino  Wbapons,  2;  Insubakoe,  40; 
Trusts,  8,  4. 

The  term  "merchant"  embraces  all  who  buy 
and  sell  any  species  of  movable  goods  for  gain 
or  profit    Boienbaum  v.  Neu^^em  (N.  C.)  128 

DEMAND.    See  Intbrbst,  1. 

DEMURRER     TO    EVIDENCE.     See 

Trial,  1-8,  Notes  and  Briefs. 

DEPOT.  See  Carbiebs,  8-10;  Writ  and 
Process,  2. 
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DESCENT    AND     DISTRIBUTION.. 

Notes  Aia>  BBnorsw 

EfTect  of  treaties  upon  an  alien's  right  to  in- 
herit:— (I.)  Qeneral  doctrines  respecting  treat- 
ies; (H)  Great  Britain;  (III.)  France;  (IV.) 
Bremen;  (V.)  Oermany;  (YlY  Grand  Dodiy 
of  Hesse;  (YIL)  Guadalupe  Hidalgo;  (V1IL> 
Hanover:  (IX.)  Hanseatic;  (X.)  Tbe  Netber- 
lands;  (XI.)  Spain;  (XII)  Sweden;  (XIII> 
Prussia;  (XIY.)  SwitcerUnd;  (XY.)  Wtkrt- 
temberg.  17T 

DETECTIVE.    See  Bubglabt. 


DISCOVERT. 

NOTSB  ABD  BBIEFB. 

Injunction  on  bill  of,  to  aid  defense. 

DIVORCE.    See  Jodomkiit,  6,  (L 
DONUCIL. 

NOTBB  ASD  BSIBfS. 

Change  ot 


DOWER.    See  also   TAzsa*    Notbs   Am> 
Brubfb. 

Dower;  duty  of  tenant  in,  to  pay  taxes.  74^ 

DRAINS    AND    SEWERS.     See  al» 

Waters,  7. 

A  municipal  corporation  which  has  con- 
structed a  system  of  sewers  with  a  view  to  as- 
sessing a  portion  of  the  cost  equally  upoik 
abutting  property  may,  where  a  portion  of  the 
assessments  are  paid  and  a  portion  suoceasfully 
resisted,  require  as  a  condition  to  tbe  uae  A 
the  sewer  by  those  so  resisting  that  they  pay  a. 
sum  equal  to'  that  paid  by  others  toward  ita 
construction,  under  authority  to  prescribe  rulea 
and  regulations  for  the  tapping  of  aewera. 
Horrma/nn  v.  Btate,  Cooper  (Ohio)  784 

DRUG  STORE.    See  Civil  Biohib,  1. 

DUE    PROCESS.    See  CoHsriTDTioirAi^ 
Law,  li-18. 

EASEMENTS.       See     also     Coyerast; 
MiBEs;  PARTrnoH,  1. 

Reciprocal  easements  created  by  mutual  cov- 
enants of  adjoining  lot  owners  for  the  use  of 
stairs,  hallways,  SKvlight,  and  heating  ap- 
paratus in  common  'in  buildings  which  they 
erect,  may  be  protected  and  enforced  by  a> 
court  of  equity  when  the  remedy  at  law  is  in- 
sufficient.   Barr  v.  Lamoiter  Qfeb.)  451 

EJECTMENT. 

Ejectment  by  the  owner  of  the  fee  of  a  pub- 
lic street  will  lie  to  recover  possession  thereof^ 
subject  to  the  public  easement,  from  one  who 
has  placed  a  permaoent  obstruction  thereon. 
Thamae  v.  Hunt  (Mo.)  857 

Notes  and  Briefs. 

Ejectment;  for  land  in  highway.  85T 


Blbctbical  Uses  aisd  Afpliangb»— Btxdsncb. 
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£L£CTRICAL  USES  AND  APPU- 
ANCES.  See  also  Eyidenob,  10; 
Tkial,  a 

1.  Mtintalnlnff  an  aniDBulated  wire  heavily 
charged  with  etectricity  upon  a  reel  faatenea 
to  an  el  ^trie-light  pole  in  a  street,  so  near  the 
£;TooD<i  as  to  oe  withlD  easy  reach  of  a  pedes- 
trian, Is  a  ffTOSs  neglect  of  duty  to  the  public. 
Sulmrbaa  Electric  Co,  v.  Nugent  (N.  J.  Err.  & 
App.)  700 

2.  Touching  an  electric-light  wire  is  not 
negligence  as  a  matter  of  law,  when  touched  by 
a  tinsmith  on  the  outside  of  a  building,  who 
does  not  know  that  an  electric  light  wire 
would  do  any  hurt,  or  that  such  wires  run  on 
the  outsidi)  of  buik^Angs.  OriUln  v.  United 
Electric-Light  Co.  (Mass.)  400 

8.  The  dMty  of  insulating  electric-light  wires 
running  on  the  outside  of  a  building  is  owed 
to  every  pei.son  who  for  purposes  of  business 
ia  rightfully  upon  the  premisea  Id, 

Notes  ahd  Bbdefbl 

See  also  MAflrrsB  ahd  SsnYAHT. 

Negliirence  us  to  electric  wires  on  or  in  bnlld- 
ins8:--<I.)  In  general:  (II.)  wires  on  roofs; 
(lu.)  oontributoiy  negligence.  400 

ELECTBOTTPB  PLATES.  See  Ck>K- 
TRACTB,  17-20;  Damages,  14. 

EMBLEMENTS.    See  also  Mobtgagb,  8. 

One  who  in  sood  faith  makes  grass  into  hay, 
with  the  knowledge  of  and  without  objection 
by  the  owner,  under  a  belief  that  he  has  a 
right  to  do  so,  by  which  its  value  is  greatly  in- 
creased, acquires  a  title  to  the  hay  which  will 
sustain  his  action  of  replevin  therefor,  but  is 
liable  for  its  value  at  the  time  of  the  conver- 
sion.   Carpenter  v.  Lingertfelter  (Keb.)       422 

Notes  lillD  Bbibfs. 

Emblements;  title^'  to,  when  wrongfully 
served.  422 

EMERY  WHEEL.  See  ConsTnimoNAL 
Law,  19. 

EMINENT  DOMAIN.  See  AonoN  ob 
Suit,  8. 

ENTIRETIES.  See  Httsbaio)  Ajn>  Wcra, 
1. 

EQUITY.  See  also  Injunottoit,  Notes 
AND  Bbibfs. 

1.  Equity  has  Jurisdiction  to  set  aside  an 
illegal  contract  of  a  board  of  education,  which 
will  create  a  debt  in  fraud  of  the  rights  of  tax- 
payers, if  there  is  no  other  adequate  remedy. 
Bonaker  ▼.  Foeatalieo  Diet,  Bd.  qf  Mu,  (W. 
Va.)  418 

2.  A  court  of  equity  will  not  aid  a  mere 
▼olunteer  to  carry  into  effect  an  imperfect  gift 
or  an  executory  trust;  but  where  a  voluntary 
trust  upon  a  meritorious  consideration  has 
been  perfectly  created.  It  is  irrevocable  and 
may  be  enforced  in  equity.  McCartney  v. 
Eidgway  (HI.)  656 

L.R  A. 


ESTOPPEL.    See  also  Abbitbatiok. 

1.  A  party  cannot  take  two  inconsistent 
positions.    (Me  v.  Binee  (Md.)  460^ 

2.  The  doctrine  of  equitable  estoppel  can- 
not operate  to  deprive  a  married  woman  of  her 
statutory  separate  estate.  Vaneandt  v.  Weir 
(Ala.)  201 

8.  The  voluntary  dismissal  of  an  injunction 
suit  by  a  plaintiff  in  accordance  with  an  award 
by  arbitrators  does  not  estop  him  from  insist- 
ing that  such  award  does  not  constitute  such  a 
ludidal  determination  of  the  suit  as  creates  a 
liability  on  his  injunction  bond.  Columbue, 
H.  V,  ihT,  E.  Co.  V.  Burke  (Ohio)  82(^ 

4.  Eight  years'  delay  will  estop  the  state 
from  proceeding  to  forfeit  the  franchises  of  a 
corporation  for  overbonding  and  issuing  stock 
without  payment  in  money  or  its  eouivalent. 
State,  Mylrea^  v.  JaneniUe  Water  Power  Co^ 
(Wis.)  891 

6.  The  objection  that  a  town  has  not  power 
to  purchase  water  works  cannot  be  raside  by 
the  owner  of  the  works  in  order  to  defeat  its 
contract  with  the  town  for  the  sale  thereof. 
Brietol  ▼.  Brietol  d  W.  Waterworke  (R  I.)    740 

Notes  aisd  Briefs. 

Estoppel;  of  married  women.  20S 

EVIDENCE. 

Jndieial  notioe. 

1.  Historical  facts  showing  an  Irreconcilable 
conflict  between  Calvinistic  and  Arminian  doc- 
trine are  within  Judicial  notice.  Smith  v. 
I^igo  (Ind.)  88» 

2.  Judicial  notice  may  be  taken  of  a  vote  of 
a  city  at  a  special  election  accepting  a  statue. 
Prince  v.  Crocker  (Mass.)  610 

8.  Judicial  notice  is  taken  of  the  situation  of 
the  streets  and  squares  and  public  grounds 
of  Boston,  in  determining  the  construction  of 
a  statue  as  to  authorising  an  entry  upon  the 
Public  Ghirden  in  building  a  subway,  under 
Mass.  Stat.  1894,  chap.  648.  Id. 

4  It  is  matter  of  universal  knowledge  that 
secondhand  clothing  is  often  the  means  of 
communicating  contagious  and  dan^rerous  dis> 
eases.    Eoeen&um  v.  NeuAem  (N.  C.)        12ft 

6.  It  is  common  knowledge  that  thieves 
resort  to  pawnbrokers,  lunk-dealers,  and  deal- 
ers in  secondhand  goods  to  dispose  of  stolen 
goods,  and  that  unscrupulous  and  oftentimes 
criminal  persons  are  eni^aged  in  the  business. 
Grand  Rapide  v.  Braud^  (Mich.)  116> 

6.  It  is  a  matter  of  general  knowledge  that 
an  attack  of  sudden  fright  or  an  exposure  to 
imminent  peril  may  produce  a  complete  change 
in  the  nervous  system  of  an  individual,  and 
render  weak  and  timid  one  who  was  physically 
strong  and  vigorous.  Sloane  v.  Southern  Colt- 
famia  fiL  Co.  (CaL)  10ft 

7.  It  is  common  knowledge  that  all  savings 
banks  in  the  state  have  a  by-law  reauiring  the 
production  of  the  depositor's  book  in  order  to- 
obtain  any  money  deposited,  '^thite  v.  Oueh- 
ing  (Me.)  690 

Presumptions  and  burden  9f  prooH 

8.  The  Taws  of  the  state  where  a  contract  is 
made  are,  in  the  absence  of  proof  to  the  con- 
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traiy,  presumed  to  be  tbe  same  as  those  of  the 
€tate  where  it  is  sought  to  be  enforced.  Oood- 
wn  V.  Fivtident  8av.  L,  Asmr.  Soe.  (Iowa)  478 

9.  The  presumption  is  that  an  ordinance 
within  the  powers  granted  to  a  municipality  in 
its  charter  la  reasonable,  unless  from  its  inher- 
ent character  or  from  evidence  it  is  demon- 
strated to  be  unreasonable.  State,  Conaotidated 
Traction  Oo,  ▼.  Elisabeth  (N.  J.  Bup.)         170 

10.  A  person  cannot  be  presumed  negligent 
in  touching  an  electric  wire  which  kills  him, 
if  there  is  nothing  to  show  the  circumstances, 
or  that  he  knew  tbe  wire  was  not  properly  in- 
sulated or  that  it  was  charged  with  electricity, 
when  it  is  upon  a  reel  fastened  to  an  electric- 
light  pole  in  a  street,  so  near  the  ground  as  to 
t>e  within  easy  reach.  Suburban  Eteetrie  Oo. 
T.  Nugent  (N.  J.  Err.  &  App.)  700 

11.  Greater  capacity  than  is  common  to  other 
lK>ys  of  the  same  age  for  discerning  and  avoid- 
ing danger  is  not  presumed  to  be  had  by  a  boy 
fourteen  years  old,  because  be  is  accustomed  to 
work  for  wages  and  go  unattended  to  and  from 
bis  work  along  city  streets.  Cincinnati  Street 
£.  Oo  .▼.  Wright  (Ohio)  840 

12.  There  is  no  presumption  that  the  ad- 
dressee of  a  letter  received  it,  from  tbe  fact 
that  it  was  not  returned  to  the  sender,. if  it  was 
not  direcied  to  the  place  in  which  the  addressee 
resided  at  the  time.  Qoodwin  v.  Provident 
JSav,  L.  Auur.  Soe,  (Iowa)  478 

18.  An  insurer  has  the  burden  of  proving  the 
invalidity  of  the  insurance  because  of  addi- 
tional insurance.  Sweeting  v.  Mutual  R  Ins. 
Co,  (Md.)  670 

14.  The  burden  of  showing  that  the  amount 
of  insurance  premium  demanded  is  correct  is 
upon  tbe  insurer,  where  the  policy  requires  pay- 
ment of  a  certain  sum  ''less  the  return  prem- 
iums awarded."  Goodwin  v.  Provident  Sav.  L. 
Auur,  Soe,  (Iowa)  478 

16.  The  rule  that  one  who,  standing  in  a 
tiducisry  relation  to  another,  obtains  an  ad- 
vantage from  him,  is  presumed  to  have  ob- 
tained it  fraudulently,  does  not  apply  to  the 
oase  of  a  testamentary  provision  by  a  husband 
in  favor  of  his  wife.     Orth  v.  Orth  (Ind.)    298 

16.  Acceptance  of  the  devise  by  a  life  tenant 
will  be  presumed  if  he  goes  into  possession,  al- 
though he  claims  the  fee  under  rales  for  taxes 
while  the  property  was  in  possession  of  a  prior 
taker;  but  such  presumption  may  be  over- 
thrown by  proof  of  acts  inconsistent  with  ac- 
ceptance.   Defreeze  v.  Lake  (Mich.)  744 

17.  The  burden  is  cast  upon  a  bank  under 
Oa.  Code,  g  2064,  of  showing  that  it  had  exer- 
'Cised  at  least  slight  diligence  in  the  care  and 
'keeping  of  a  special  deposit,  by  proof  of  au- 
thority on  the  part  of  its  cashier  to  receive  and 
receipt  for  the  same,  and  the  introduction  of  a 
receipt  by  the  latter,  and  proof  of  failure  to 
deliver  the  property  on  demand.  MerehanUt 
Nat,  Bank  v.  Oarhart  (Qa.)  776 

Doewmentary* 

18.  Volumes  of  laws  of  a  foreign  state,  which 
do  not  purport  to  have  been  published  under 
Authority  of  its  legislature,  and  are  not  shown 
to  be  commonly  admitted  as  evidence  of  such 
flaws  in  that  state,  are  not  admissible  to  prove 
S2  L.  R  A. 


such  laws  in  Iowa.    Goodwin  ▼.  PropidmUSm, 
L,  Auur,  Soe.  (Iowa)  47S 

19.  A  letter  answering  reasons  for  dlssatit- 
f action  given  in  a  notice  to  terminate  emptoy- 
ment  may  be  admitted  sgainst  the  employer  to 
throw  light  on  his  reply  and  subsequent  con- 
duct, where  it  is  not  offered  as  evidence  of  ad- 
missions by  hinu    Hughee  v.  Qroee  (MaasL)  030 

20.  A  letter  containing  an  argumentative  pres- 
entation of  tbe  writer's  view  of  his  rights  and 
of  the  grievance  of  which  he  complains,  being 
a  declaration  in  his  own  behalf,  cannot  be 
admitted  in  evidence  in  his  own  favor  when 
unanswered.    Dempeey  y.  Dob»on(P9L)        761 

Parol,  as  to  writing. 

21.  Extrinsic  evidence  is  admissible  to  ident- 
ify the  plaintiffs  in  an  action  on  a  foretgn 
judgment  in  favor  of  a  partnership  as  those  to 
whom  the  description  of  the  judgment  crediton 
in  the  record  by  partnership  name  property 
applies.     Fisher  y.  Finding  (Conn.)  286 

22.  Parol  evidence  is  admissible  to  show  that 
prior  to  the  transfer  of  a  note  an  indorser  from 
whom  payment  is  demanded  had,  vrith  tbe 
knowledge  of  the  transferee,  given  instracdons 
for  the  destruction  of  the  indorsement  Qregg 
V.  Groesbeek  (SMsh)  20$ 

28.  Testimony  of  the  one  who  drew  a  wfll 
unambiguous  on  its  face  is  not  admissible  to 
prove  an  intent  as  to  the  disposition  of  the 
property  different  from  that  expressed  by  the 
language  of  tJie  will.    Dffreese  v.  Lake  (Mich. ) 

744 
Materialityt  weight. 

24.  Upon  the  question  of  coUurion  betvreeii 
two  life  tenants  to  cut  off  the  remainder  by 
permitting  tax  sales,  evidence  that  the  land  vraa 
advertised  and  bid  in  by  a  third  person  is  ad- 
missible. M. 

26.  To  show  the  motive  of  the  defendant  in 
an  action  for  alienating  the  affections  of  his  son 
from  the  latter's  wife,  conversations  after  tbe 
offense  charged  against  hfm  may  be  admitted. 
Tucker  v.  Tueker  (Miss.)  628 

26.  Testimony  that  bonds  stolen  from  tbe 
bank  were  in  its  possession  as  a  special  deposit, 
had  been  left  there  as  collateral  to  a  loan 
which  was  repaid,  and  that  the  bank  officer  had 
access  to  them  for  the  purpose  of  cutting  off 
coupons,  is  admissible  uponthequestionot  the 
liability  of  the  bank  for  the  loss,  as  tending  to 
show  the  relation  of  the  parties  to  each  other 
and  to  the  property.    Gray  y.  Merriam  (111.) 

760 

27.  That  a  bank  trusted  its  cashier  with  its 
own  property  under  similar  circumstances  is 
not  conclusive  upon  the  question  whether  it 
observed  the  diligence  due  to  a  special  depositor 
whose  properly  was  stolen  by  him.  MerekajUf 
Nat.  Bank  v.  Oarhart  (Ga.)  775 

28.  That  persons  had  not  been  preyionsl^ 
married  is  not  conclusively  shown  by  their 
procuring  the  performance  of  a  marriage  cere- 
mony between  them.  Kromer  y.  FHday 
(Wash.)  871 

Notes  aivd  Bribfs. 
Evidence;  burden  of  proof  In  insurance 


Presumption  of  gift. 
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ExscuTORfl— Fraud  and  Fbauduleztt  Cokyvtjjxceb. 
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Presamption  asto  ncgUgeoce  of  person  found 
^ead.  700 

Of  letters.  702 

Parol  as  to  written  instrument.  266 

A«  to  recovery  for  services.  404 


Notes  Aino  Bbiefs. 
Admissions  and  waivers  by,  in  actions.    671 

X:iLPECTAirC7. 

A  covenant  by  an  heir  apparent  to  relinquish 
iiife  expectancy  in  certain  property  of  a  relative 
is  not  invalid  under  Cal.  Civ.  Code,  g  700,  pro- 
-▼idin^  that  "a  mere  possibility  such  as  the  ex- 
pectancy of  an  heir  apparent,  is  not  to  be 
<leemed  an  interest  of  any  kind,"  and  §  1045, 
<leclarin^  that  "a  mere  possibility  not  coupled 
-with  an  interest  cannot  be  transferred,"  which 
provisions  are  merely  declaratory  of  the  com- 
mon law«    Re  Qaredan'B  BaiaU  (Cal.)         695 

Notes  akd  Bbiefs. 

Expectancy;  validity  of  transactions  between 
sin  heir  and  his  ancestor  relating  to  the  former's 
expectancy:— (I.)  General  rule;  (IL)  the  ques- 
tion of  intention;  (ILL)  inadequacy  of  price; 
<1Y.)  the  statute  of  frauds;  (V.)  parol  evidence 
to  vary  such  contracts;  (YI.)  the  doctrine  of  es- 
toppel; (YII.)  state  statutes;  (VIIL)  such 
mRTeements  enforced;  (IX.)  not  enforced;  (X.) 
Soglish  authorities:  {a)  general  rule;  (b)  agree- 
ments enforced:  (e)  when  not  enforced.       505 

EXPLOSION*    See  also  Blastino;  Gas,  1 ; 
Mastsb  aud  Sebyakt,  8. 

The  explosion  of  the  generator  of  a  refrig- 
erating machine  a  minute  or  two  after  tighten- 
ing nuts  to  stop  a.  leak,  under  an  ammonia 
pressure  much  less  than  that  which  had  been 
sustained  the  day  before,  is  not  necessarily  the 
result  of  an  unforeseen  and  unaccountable 
•cause  not  cbarfreable  to  anv  negligence,  when 
the  nuts  were  tightened  by  inexperienced  men, 
Aod  the  equality  of  the  strain  upon  the  parts 
may  have  been  disturbed  in  tightening  them. 
Jijfan  V.  Las  Angela  lee  dt  0.  S.  Oo,  (Cal.)  524 

X*ERBIES.   See  also  Constitutional  Law, 

i. 

1  The  ix>wer  to  irrant  ferry  leases  or  licenses 
belongs  to  the  police  power  of  the  state,  and 
may  be  exercised  upon  navigable  rivers  subject 
to  the  power  of  Congress  to  supersede  the 
flubordinate  control    Mtan  v.  Seid  (S.  D.)  815 

2.  The  right  to  establish  a  ferry  at  a  certain 
place  on  a  river  within  the  jurisdiction  of 
county  commissioners  may  be  granted  by  them 
flo  far  as  their  jurisdiction  goes,  although  the 
opposite  side  of  the  river  is  within  an  Indian 
reservation.  Id, 

8.  A  ferry  lease  for  five  years,  with  a  priv- 
ilege of  five  or  ten  more  years  at  the  option  of 
the  licensee,  is  not  in  excess  of  the  power  to 
^rant  a  lease  for  a  term  not  exceeding  fifteen 
jears.  Id. 

4.  An  assignment  of  a  ferry  lease  Is  not  in- 
valid, at  least  when  it  is  made  with  consent 
of  the  state  by  its  agents.  Id, 

32  L.R  A. 


6.  A  ferry  license  is  exclusive  of  the  right 
to  operate  any  other  ferry  within  the  limits 
prescribed  where  the  law  provides  that  no 
other  license  shall  be  granted  within  2  miles 
on  either  side.  Id. 

KOTBS  AHDBRIBm. 

Ferries;  franchises  for;  bids  for  license:  spe- 
cial privileges  as  to;  exdusiveness  of.         815 

FIREARMS.    See  CABBTmre  Weapons,  2. 

FIRE    ESCAPE.     Sea  also   Municipal 
Corporations,  10. 

1.  Fire  escapes  need  not  be  provided  by  a 
landlord  for  the  safety  of  a  tenant,  or  for  any- 
one on  the  premises  bv  the  tetter's  invitation  or 
permission,  unless  this  is  required  by  statute 
or  ordinance.    Sehmakried  v.  White  (Tenn.) 

788 

2.  Failure  of  the  owner  of  a  building  to  com- 
ply with  the  ordinance  as  to  fire  escapes,  even 
if  not  of  itself  the  ground  of  an  action  by  a  per- 
son injured  thereby,  is  at  least  a  matter  to  be 
considered  in  connection  with  other  facts  and 
circumstances,  on  the  question  of  negligence. 

Id, 

FIRES.    See  Arson. 

FISHERIES.    See    also  Constitutionai. 
Law,  11,  12, 15. 

A  tenant  in  common  of  an  oyster  bed  cannot 
deprive  his  cotenants  of  their  right  to  take  nat- 
ural oysters  therefrom,  bv  dredging  the  land 
and  placing  oyster  shells  and  seed  oysters 
thereon,  although  these  must  be  slightly  dis- 
turbed by  taking  the  natural  oysters.  Mott  v. 
UndertDood  (N.  Y.)  270 

Notes  and  BRiBFa. 

Fisheries;  police  regulation  of.  880 

FLYING  SWITCH.    See  Railroads,  1. 

FOLDING  BED.    See  Salb,  ft. 

FORECLOSURE.    See   Courts,   Kotss 
AND  BRixn. 

FOREIGN    JUDGMENT.     See    Judo- 

MBNT,  NOTBS  and  BrIBFS. 

FORFEITURE. 

Notes  AND  BRisnL 
On  conditional  sale. 

FORGERY.    See  Banks,  9. 

FRANCHISES. 

Notes  and  Briefs. 
Transfer  of;  to  operate  ferry. 


815 


FRAJJD  AND  FRAUDULENT  CON- 
VEYANCES.    See  also  Eyidbnob,  15. 

1.  Fraud  cannot  be  inferred  from  the  fact 

of  buying  property  through  an  agent  who  la 

I  instructed  to  take  title  in  his  own  name  and 
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does  not  discloae  hU  acenpy.    Ootoan  ▼.  Fair- 
brother  {N.  0.)  829 

2.  The  transferee  of  property  from  an  in- 
solvent debtor  holds  subject  to  creditors' 
rights,  where  at  or  before  toe  transfer  he  has 
notice  of  such  facts  and  circumstances  as  would 
arouse  the  suspicion  of  an  ordinarily  prudent 
man,  and  cause  him  to  make  such  inquiry  as 
to  the  purpose  of  the  transfer  as  would  disclose 
the  fraudulent  intent  of  the  maker,  although 
he  hss  no  actual  notice  of  such  intent  Kannu 
McHne  Plow  Co,  v.  Sherman  (Okla:)  88 

KoTRS  AND  Briefs. 

Fraud;  participation  bj  purchaser  in  fraud 
of  vendor  which  will  inyalidate  transfer  for 
good  consideration  as  against  the  vendor's 
creditor: — (I.)  Necessity  of  participation;  gen- 
eral doctrine;  (II.)  what  constitutes  participar 
tion;  (ino  effect  of  payment  of  full  consider- 
ation; (I  v.)  the  intent  necessary  to  constitute 
fraud;  (Y.)  to  what  conveyances  the  rule  ap- 
plies: {a)  generally;  {b)  marriage  settlements; 
{c)  assignment  for  creditors;  (YL)  necessity  of 
injury  to  creditors;  (VIL)  knowledge  or  notice 
sufficient  to  put  purchaser  upon  inquiry:  (a) 
generally;  {b)  notice  or  knowledge  of  indebt- 
edness or  insolvency:  {e)  knowledge  of  in- 
tended preference;  ((f)  inadequacy  of  price; 
(«)  retention  of  possession;  (/)  reservations  and 
secret  trusts;  {g\  transfers  out  of  the  ordinary 
course  of  business;  {h)  sales  on  credit;  (>)  pur- 
chase pending  action:  (J)  purchase  pending  at- 
tachment or  execution;  {k)  conveyance  fraud- 
ulent on  its  face;  if)  knowledge  of,  or  notice 
to,  agent;  (m)  other  circumstances  and  condi- 
tions: (Yin.)  payment  after  notice;  (IX.)  ap- 
plication of  purchase  price  to  debts;  (X.)  ef- 
fect of  assumption  of  vendor's  debts;  (XI.) 
effect  of  relationship  or  intimacy  of  the  par- 
ties; (Xno  effect  of  fraud  in  other  transac- 
tions; (XIII.)  registration  and  failure  to  re- 
cord; (XrV.)  purchases  from  fraudulent  gran- 
tees; (XV.)  presumptions  and  burden  of  proof; 
(XYI.)  effect  of  participation.  88 

FREEDOM  OF  PRESS.     See  Injuno- 
TION,  Notes  and  Bbibfb;  Newspapebs. 

FREE  SPEECH.    See  also  Injttnctiqn,  7. 
Notes  and  Briefs. 

Constitutional  right  of.  278 

Constitutional  freedom  of  speech  and  of  the 
press:— (I.)  In  general;  (II.)  libels;  (IIL)  pre- 
vention of  speech  or  publication.  829 

FRIGHT.    See  Evidence,  8. 

GAME     LAWS.     See     Cgnbtitutional 
Law.  16. 

GARNISHMENT.   See  also  MoRTaAGB,  8. 

£ntry  of  judgment  against  the  garnishee  be- 
fore proceedings  to  garnish  the  claim  have 
commenced  makes  the  indebtedness  absolute, 
within  the  meaning  of  Wis.  Rev.  Stat.  §  2789, 
providing  that  no  judgment  shall  be  rendered 
upon  a  liability  owing  from  him  to  the  defend- 
ant unless  it  is  due  absolutely  before  judgment 
against  the  defendant.  Hoven  v.  West  Superior 
Svn  dk  8,  Co.  (Wis.)  888 

t8L.R  A. 


GAS. 

1.  The  destruction  of  a  building  by  the  or- 

{>loslon  of  natural  gas  which  escaped  from  » 
eak  in  a  high-pressure  main  80  or  90  feet  dis- 
tant across  a  street,  and  reached  the  buildiog 
by  penetrating  the  soil  under  its  frozen  surface, 
renders  the  gas  company  liable,  where  ii  had 
made  no  effort  to  prevent  the  leak,  altboiKb 
this  had  continued  for  several  years  and  oouoe 
of  the  fact  had  been  riven  to  line  waUcen. 
Cbniumenf  Qa$  Trust  Cfo.  v.  P^rregoiJLnd.)  146 

2.  Ample  notice  of  a  leak  in  a  high-pressure 
main  of  natural  gas  Is  given  to  the  owner  of 
the  main  by  the  continuance  of  the  leak  for 
several  years  and  also  direct  information  given 
to  the  walkers.  Id. 

Notes  and  Bbiefb. 
Gas;  negligence  in  respect  to  leak  of.      146 

GIFT.    See  also  EquiTT,  2;  Tbubtb,  S. 

1.  A  Christmas  gift  by  a  check  to  ao  em- 
ployee aocordins:  to  habit  of  previous  years, 
although  it  is  made  in  for^tfulness  of  the 
fact  that  his  salary  had  been  increased  during 
the  year,  and  is  charged  to  his  aooouat  a  few- 
days  later,  but  without  giving  him  notice  of 
that  fact  for  several  months,  cannot  be  avoided 
by  the  donor  on  the  ground  of  mistake.  iVesfei- 
fayv.  fl*arr(N.Y.)  708 

2.  In  the  alMeoce  of  any  reservatioa  in  a. 
trust  to  deliver  a  hood  to  a  donee  upoo  the 
donor's  death,  the  secret  intention  of  the  donor 
that  it  shall  be  redelivered  to  him  if  be  sur- 
vives the  donee,  and  the  fact  that  the  trustee 
would  have  redelivered  it  in  such  case,  will 
not  make  the  gift  subject  to  such  a  contingency 
as  will  defeat  it.    &  WagonefM  Etiate  (Pa.> 

766 

8.  A  gift  made  by  a  bond  of  the  donor  in- 
cluding a  warrant  of  attorney  for  confeasioa 
of  judgment,  when  delivered  to  a  third  persoo 
to  be  neld  until  the  donor's  death  and  then 
given  to  the  donee,  who  is  informed  of  the  ar- 
rangement, constitutes  a  valid  gift  to  the  cus- 
todian as  trustee,  although  he  bv  mistake 
made  the  bond  to  bear  interest  during  Uie 
donor's  life;  and  this  blunder  was  remedfed  by 
his  indorsing  the  interest  on  the  instrument 
without  any  payment  thereof  by  the  donor's 
direction.  Id, 

4.  The  words  "in  trust  for,**  in  the  entry  of 
a  savings  bank  deposit,  with  the  same  form 
used  on  the  depositor's  book,  are  sufficient  to 
create  a  prima  lacie  trust  which  will  be  a  com- 
pleted trust  or  gift  in  favor  of  the  donee  as 
against  the  estate  of  the  donor  where  all  his 
declarations,  acts,  and  conduct  are  consistent 
with  the  presumption  arising  from  the  entrv 
itself.    Bath  Sat,  Irut.  v.  Hatham  (Me.)    877 

5.  To  constitute  a  valid  gift  inter  tiwm^  pos- 
session and  title  must  pass  to  and  vest  in  the 
donee  or  in  a  trust  for  the  donee.  Anvthinr 
which  remains  to  be  done  to  complete  toe  ^ft 
cannot  be  enforced;  and  the  gift,  while  so  in- 
complete, may  be  revoked.  MeCarinog  v. 
mdgioay  (Dl.)  55S 

6.  A  gift  of  a  legal  estate  capable  of  l^al 
conveyance  is  revocable  at  any  time  before 
conveyance  is  made.  Id, 


Gold  Coiir— Husbahd  ijno  Wife. 

K0TB8  AHD  Bbisfi. 
Olft;  of  bond  of  donor. 


Of  check, 
^K>LD  COIN.    See  Baiheb,  7. 
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1.  Power  to  revoke  a  continuing  guaranty 
upon  notice  is  implied  unless  the  terms  of  the 
guaranty  forbid.     Gay  v.  Ward  {ponn,)       818 

2.  Any  notice  of  the  death  of  a  guarantor 
*wbich  brings  that  fact  within  the  knowledge 
of  the  guarantee  is  sufficient  to  revoke  a  con- 
'tinuing  guaranty.  Id, 

8.  A  renewal  after  notice  of  the  death  of  a 

fuarantor  on  paper  discounted  by  a  bank 
uring  his  life  is,  so  far  as  his  estate  is 
<:oDcerned,  a  payment,  and  terminates  his  Ua- 
Wlity.  Id. 

4.  A  bond  guaranteeing  the  full,  prompt,  and 
ultimate  payment  of  all  paper  discounted  by  a 
1mld]l  for  a  corporation  does  not  include  re- 
newals of  such  discounts  made  after  notice  of 
'the  death  of  a  guarantor.  Id, 

Notes  abd  BBisra. 
Ouaranty ;  effect  of  guarantor's  death.      81 9 

«nARDIAir  AND  WARD.     See  In- 

FAMxa,  2. 


SABEAS  CORPUS. 

NOTB8  AKD  BbIEFB. 

Right  to. 


188 


BABITUAL       DBUSKABDS.       See 


Pawnbboxbbs,  8. 


•I 


A  penal  ordinance  requiring  secondhand 
-clothing  to  be  disinfected  W  fumigation,  and 
requiring  psymentof  a  fixea  price  therefor  ac- 
-cordine  to  the  nature  of  the  garment,  must  be 
^eemeo,  in  the  absence  of  direct  and  unques- 
tionable proof  to  the  contrary,  to  be  for  the 
protection  of  the  public  health.  Ba»enbaum 
▼.  Newbern  (N.  0.)  128 

Notes  and  BRncn. 

Health;  municipal  regulation  of  dealing  in 
•secondhand  clothes.  116 

SIOHWAYS,     See     also     Boundarxim; 

EjBCTllBin*;  MUKICIPAL  COBPORATION8, 

6;  Negliobncb,  6-7. 

1.  Power  of  selectmen  to  cut  and  trim  trees 
•oTerhanging  a  highway,  without  the  consent 
•of  the  owner,  for  the  purpose  of  compelling  a 
•change  in  the  location  of  telesraph  or  telephone 
wires,  is  denied  by  Conn.  Gen.  StaL  g  8944, 
prohibiting  telegraph  or  telephone  companies 
to  injure  any  tree  without  the  consent  of  the 
•owner.    Bradley  y.  Southern  New  England 

Tdefh,  Co.  (Conn.)  280 

2.  A  city  is  not  liable  for  a  thin  strip  of  ice 
8  feet  wide  and  li  to.  2  inches  thick  across  a 
aidewalk,  where  it  was  formed  by  the  dis- 
charge of  water  from  a  pipe  which  had  been 

32  L.  R.  A. 


put  up  to  take  water  from  a  sag  In  an 
trough.     Qautt  t.  Jackeon  (Mich.) 

N0TB8  AiTD  Bribtb. 

Liability  for  ice  on  sidewalk.  { 
Power  to  cut  trees  in. 
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HOMESTEAD.    See  also  Publio  Laihm. 

A  fugitive  from  the  state  intending  to  return 
as  soon  as  a  criminal  proceeding  against  him  is 
dropped,  while  his  wife  and  children  remain  on 
the  family  homestead,  does  not  cease  to  be  a 
resident  of  the  state  within  the  protection  of 
the  homestead  from  attachment  by  his  cred- 
itors.   Ohitty  y.  ChiUy  (N.  C.)  894 

HUNTING  GROUND.    See  Watbbb,  t 

HUSBAND  AND  WIFE.  See  also 
Courts,  2;Dahaoe8,  6;  Dedication; 
Ebtofpkl,  2;  Eyidkncb,  28;  Judombnt, 
6,  6;  Seduction. 

1.  A  deed  to  husband  and  wife  "as  tenants 
in  common"  creates  a  tenancy  in  common,  and 
not  an  estate  by  the  entireties.  Fulper  t.  Ful- 
per  (N.  J.  Err.  &  App.)  701 

2.  Land  obtained  under  a  homestead  daim 
is  in  effect  taken  by  purchase  within  the  intent 
of  the  Washington  community  property  laws, 
so  that  the  wi^  has  community  rights  therein. 
Kramer  v.  Friday  (Wash.)  671 

8.  The  exemption  of  community  property 
from  liability  for  a  separate  and  individual 
debt  of  the  husband  extends  to  a  judgment 
against  him  rendered  in  another  state  for  his 
individual  debt  long  before  the  community 
property  was  acquired.  La  Sette  t.  Woolery 
(Wash.)  78 

4.  The  modes  of  alienation  by  a  wife,  pre- 
scribed in  an  instrument  creating  a  separate 
estate  in  her,  sre  not  exclusive  of  other  modes, 
unless  such  an  intention  can  be  clearly  gathered 
from  the  face  of  the  instrument.  Priee  v. 
Planter^  Nat.  Bank  (Va.)  214 

6.  The  equitable  separate  estate  of  a  wife 
may  consist  of  any  property  and  of  any  inter- 
est therein,  and  its  nature  and  extent  are  to  be 
determined  according  to  the  intention  of  the 
creator  as  ascertained  from  the  construction  of 
the  instrument  by  which  it  is  created;  and  it  la 
not  arbitrarily  limited  to  such  interest  or  prop- 
erty as  would  otherwise  inure  to  the  husband 
at  common  law.  Id. 

6.  A  wife  is  oondusiyely  presumed  to  have 
intended  that  such  separate  estate  as  she  owned 
free  from  restraint  at  the  time  of  making  a 
contract — even  one  made  before  the  Virginia 
Code  went  into  effect— liable  therefor,  unless  a 
contrary  intention  is  expressed  in  the  contract. 

Id. 

7.  The  liability  of  the  equitable  separate  es- 
tate of  a  wife  for  her  debts  contracted  on  the 
faith  thereof  does  not  terminate  upon  discov- 
erture  by  the  death  of  the  wife  or  of  the  hus- 
band, unless  the  estate  is  determined  by  the 
particular  event  that  terminates  the  coverture. 

Id. 

8«  A  wife's  equitable  separate  real  property 
which  is  without  restraint  of  alienation  by  her 
may  be  sold  under  decree  after  her  death  to 


894 
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discharee  her  general  engagemeDto  contracted 
on  the  faith  of  her  separate  estate,  vhere  her 
separate  personal  estate  is  insufScient  for  that 
purpose,  and  the  rents  and  profits  of  the  real 
estate  will  not  within  a  reasonable  time 
amount  to  enough  to  discharge  them.  Price  v. 
Planter^  Nat.  Bank  (Va.)  214 

9.  A  parent  is  not  liable  for  advising  a  son 
to  separate  from  his  wife,  if  moved  by  proper 
parental  motives  for  bis  son's  welfare  and  hap- 
piness, instead  of  by  malice.  Thicker  y.  Tucker 
(Miss.)  623 

10.  A  merely  formal  marriage  entered  into 
without  intent  to  perform  the  marriage  vows, 
butonly  toavoid  imprisonment  for  bastardy  and 
prosecution  for  seduction,  and  which  is  followed 
by  a  desertion  of  the  wife,  may  be  declared 
void  by  judicial  decree  at  the  instance  of  the 
wife.    Henneger  v.  Lomat  (Ind.)  848 

11.  A  maniage  procured  by  fraud  is  void- 
able at  the  suit  of  the  injured  party,  independ- 
ent of  any  provisions  of  the  divorce  law.     Id. 

Notes  akd  Briefs. 

Husband  and  wife;  charge  on  community 

property  for  debts.  78 

Cotenancy  of.  701 

Liabilities  of  wife's  separate  estate.  215 

Jurisdiction  in  divorce  case.  82,  290 

ICE.    See  Highways,  2. 

ILLEGITIMACY.    See  Death. 

INCOMPETENT  PERSONS. 

Notes  akd  Bbiefs. 

Admissions  and  waivers  by  representatives 
of,  in  actions.  671 

INFANTS.    See  also  Eyidbncb,  11;  Jxtdq- 
MENT,  2;  Negligence,  8,  9. 

1.  A  minor  living  in  the  family  of  a  near 
relative  other  than  a  parent,  who  continues  for 
years  to  render  valuable  services,  relying  on 
the  relative's  promise  of  compensation  at  the 
end  of  a  certain  period,  can,  when  discharged 
during  that  time  without  compensation,  recov- 
er the  actual  value  of  the  services  in  assumpsit, 
even  if  the  promises  of  the  relative  were  made 
in  jest.    PlaU  v.  Burst  (W.  Va.)  404 

2.  Guardians  of  minors,  and  their  atttorneys 
of  record  in  a  partition  suit  may  rightfully 
admit  that  the  property  was  community  prop 
erty,  if  that  fact  has  been  determined  by  a 
court  having  jurisdiction  of  the  parties  and 
subject  matter  in  a  prior  proceeding  which  re- 
mains unappealed  from,  even  if  the  finding 
was  erroneous.     Kr<mer  t.  Friday  (Wash.) 

671 
Notes  and  Briefs. 

Infants;  admissions  and  waivers  by  repre- 
sentatives of,  in  actions.  671 

INJUNCTION.    See  also  Appeal  ajxd  Eb- 
BOB,  10;  Estoppel,  8. 

1.  An  injunction  will  not  be  granted  when 
ft  will  operate  inequitably  or  contrary  to  the 
real   justice  of  the  case.    Mott  v.  Underu>ood , 
(N.  Y.)         .    '  270 1 

82  L.  a  A  ^ 


2.  A  probability  that  more  wrong  will  b» 
done  than  prevented  by  an  injunctioa  prayed 
for  will  prevent  granting  it  Feder  y.  Brt^ 
ton  (Ind.)  S79 

8.  An  injunction  ajB^inat  proceeding  to  aa 
election  under  an  alleged  unconstitutional  stat- 
ute will  not  be  grantS  where  that  is  the  only 
law  that  has  not  been  repealed  or  adjudged  ud- 
constitutioDal,  under  which  an  election  of 
members  of  the  legislature  can  be  had.        Id. 

4.  An  injunction  against  the  unlawful  dis- 
charge of  surface  waters  by  an  adjoining  pro- 
prietor, constituting  a  continuing  injnry  ta 
land,  may  be  grant^.  Jacob§an  y.  Van  Bon- 
ing (Neb.)  2» 

6.  Any  person  causing  the  unlawful  discharge 
of  water  upon  tfie  premises  of  another  may  be 
restrained,  although  other  persons  contnbme 
to  the  injury.  I± 

6.  Voting  or  controlling  stock  under  a  pool- 
ing arrangement  which  is  against  public  policy 
may  be  restrained  by  injunction  at  the  suit  of 
the  real  owner  of  the  stock.  Harvey  v.  Lin- 
ville  Improv.  Co.  (N.  C.)  26$ 

7.  The  production  in  a  theater  of  a  plaj 
based  upon  the  facts  of  a  criminal  case  then  oo 
trial,  although  it  may  interfere  with  theadmia- 
istration  of  justice  and  deprive  the  accused  of 
a  fair  trial  and  may  constitute  a  punishable 
contempt,  cannot  be  restrained  by  injunction, 
under  Cal.  Const,  art.  1.  §  9,  declaring  that 
* 'every  citizen  may  freely  speak,  write,  and 
publish  his  sentiments  on  all  subjects,  being 
responsible  for  the  abuse  of  that  righL"  Dm- 
ley  V.  San  Francisco  Super.  Ct.  (Cal.)         S7S 

8.  An  Injunction  against  the  collection  of  a 
judgment  will  be  granted  to  let  in  a  8et>off» 
where  the  judgment  creditor  is  insolvent 
Jarrett  v.  Qoodnow  (W.  Va.)  321 

9.  The  collection  of  a  judgment  may  be  en- 
joined for  want  of  consideration  for  the  note 
on  which  it  was  rendered,  under  W.  Va.  Code 
1891.  chap.  126,  §§  6,  6,  giving  the  right  to 
make  such  defense  at  law,  or  to  go  to  equity 
without  giving  any  excuse  for  tot  defending  at 
law.  Id. 

10.  A  stipulation  in  an  agreement  of  submis- 
sion to  arbitration,  that  it  shall  not  impair  the 
1ial)i1ity  of  the  obligors  on  an  injoDctioa 
bond,  does  not  impair  the  rights  of  such  ob- 
ligors to  insist  that  an  award  binding  on  the 
parties,  in  pursuance  of  which  they  dismiss  the 
suit  without  iudicial  action,  does  not  consti- 
tute a  judicial  determination  of  the  suit  which 
will  make  the  bond  operative.  Cotundms^  H. 
V.  <&  T,  R.  Co.  v.  Burke  (Ohio)  829 

11.  The  dissolution  of  a  temporary  injunc- 
tion and  dismissal  of  the  action  by  consent  of 
the  parties,  when  an  award  is  made  against  the 
complainant  by  arbitrators  selected  by  tbe 
parties,  who  agree  to  abide  the  award,  and 
which  is  not  made  in  any  way  subject  to  the 
approval  of  the  court,  wfll  not  support  an  ac- 
tion on  the  injunction  undertaking,  since  the 
award  is  not  a  judicial  determination  that  tbe 
injunction  ought  not  to  have  been  granted.  Id. 

12.  No  action  can  be  maintained  on  an  in- 
junction undertaking,  either  against  principal 
or  surety,  except  in  accordance  with  its  term^ 


ImBTIOATTOH;  iNSURAirGB. 
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KoTBS  AHD  Briefs. 
InlnDCtioD;  aeainst   improper   publlcatioD. 

Against  speech  or  pablication.  881 

Against  trespass.  270 

Qeneral  equitable  Jnrisdtctlon  in  regard  to 
in  junctions  against  judgments: — (I.)  In  mat- 
ters of  concurrent  jurisdiction;  (II.)  where 
tbere  is  a  failure  to  defend  at  law;  (III.)  where 
Cbere  is  negligence  in  not  asserting  a  legal  de- 
fense; (lY.)  where  a  legal  defense  was  asserted 
at  law;  (Y.)  for  offenses  not  available  at  law; 
(TI.)  on  a  bill  of  discovery  to  aid  defense; 
(YII.)  where  there  is  a  remedy  at  law.       821 

Right  of  action  on  bond  for.  882 

INSTIGATION.    8^   Burolabt;  Cbiu- 
niAL  Law,  1. 

INSURANCE.     See   also   Cokflict     of 
Laws,  2;  Evidencb,  18,  14. 

1.  Mere  failure  to  reply  to  a  letter  containing 
a  slip  to  be  pasted  to  a  policy  of  insurance,  and 
^hich  deals  with  a  matter  already  embraced 
In  the  contract,  will  not  make  the  slip  binding 
on  the  insured,  in  the  absence  of  anything  to 
show  that  tbe  insurer  was  injured  by  the  si- 
lence. Shakman  v.  United  ataU$  dredii  Sps- 
tern  Co,  (Wis.)  888 

Employer's  liability. 

2.  Payment  of  a  claim  for  injuries  to  an  em- 
ployee is  not  a  condition  precedent  to  a  right 
of  action  against  the  insurer  on  a  policv  to 
indemnify  the  employer  for  sums  for  which  he 
''shall  become  liable  to  employees.  Haven  v. 
We9t  Superior  Iron  d  8.  Co.  (Wis.)  888 

8.  Injury  to  a  workman  in  iron  and  steel 
works,  caused  by  the  fall  of  a  girder  which 
was  being  raised  by  an  independent  crew 
building  an  addition  to  the  works,  is  within  a 
policy  of  indemnity  against  claims  for  compen- 
sation for  injuries  in  "all  operations  connected 
with  tbe  business  of  iron  and  steel  works." 

Id. 
Indemnity  of  merch»nts. 

4.  A  contract  to  indemnify  a  merchant 
•gainst  loss  by  insolvency  of  customers  is  a 
contract  of  insurance.  Shakman  v.  United 
States  Credit  JS^/stem  Co.  (Wis.)  883 

5.  An  agreement  attached  to  a  policy  insur. 
ing  against  loss  by  insolvency  customers 
which  policy  embraces  a  period  of  severa' 
months  prior  to  tbe  date  of  its  issuance,  which 
agreement  accepts  customers  rated  by  a  mer- 
cantile agency  not  recognized  in  tbe  policy, 
will  cover  the  same  period  as  the  policy.     Id. 

6.  An  exclusion  of  liability  for  losses  for 
credit  eiven  "excepting  a  credit  of  80  per  cent 
on  the  lowest  capital  rating,'*  in  a  policy  insur- 
ing against  loss  by  insolvency  of  customers, 
excludes  merely  tbe  excess  above  that  amount, 
and  not  the  entire  loss  in  case  credit  is  given 
above  that  amount.  Id. 

7.  An  agreement  attached  to  a  policy  insur- 
ing a  merchant  against  loss  by  insolvency  of 
customers,  that  in  case  a  customer  is  not  rated 
"within  the  system"  of  the  insurer  by  tbe  mer- 
cantile agency  designated  hj  the  policy,  and 
he  is  rated  by  another  specified  agency  within 
such  system,  losses  suffered  on  his  account 
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shall  be  covered  by  the  policy,  will,  in  case  the 
system  requires  a  rating  as  to  both  capital  and 
credit,  include  a  customer  rated  by  the  agency 
designated  by  the  policy  only  as  to  credit,  but 
by  the  other  agency  as  to  both  capital  and 
credit.  Id. 

8.  An  agent  of  an  insurer  against  loss  by  in- 
solvency of  customers,  having  power  to  solicit 
insurance,  transmit  applications,  collect  pre- 
miums, and  receive  pay  therefor,  may,  under 
Wis.  Rev.  Stat.  §  1977,  bind  his  principal  by 
an  agreement  to  include  customers  rated  by  a 
mercantile  agency  not  recognized  in  the  regu- 
lar policies  of  the  company.  Id. 

Forfeiture:  defenses* 

9.  Declarations  of  an  insured  person  as  to 
forfeiture  of  the  policy  are  not  binding  on  the 
beneficiary.  Goodwin  v.  Provident  Sav.  L. 
Aseur.  8oe.  (Iowa)  47ft 

10.  A  copy  of  an  application  for  renewal  or 
reinstatement  of  a  policy  must  be  annexed  to 
it,  to  enable  the  insurer  to  relv  on  false  state- 
ments therein,  under  McClain  s  (Iowa)  Code. 
S 1733.  Id. 

11.  False  representations  or  warranties  in  an 
application  for  insurance  cannot  be  relied  on 
by  the  insurer,  if  a  copy  of  tbe  application  ia 
not  attached  to  the  policy  as  required  by  Mc- 
Clain's  (Iowa)  Code,  §  1783.  Id. 

12.  Insurance  which  is  invalid  by  reason  of 
the  existence  of  valid  prior  insurance  will  not 
defeat  the  prior  policy  under  a  provision 
against  additional  insurance.  Sweeting  v.  Mu- 
tual F.  Ins.  Co.  (Md.)  570 

Incontestability. 

18.  A  clause  in  an  insurance  policy  making 
it  incontestable  except  for  fraud  in  procuring 
it,  after  two  years  from  its  date,  will  control 
an  agreement  in  the  application  that  death  by 
suicide  is  not  covered  by  the  policy,  so  that, 
such  death  after  the  expiration  of  that  period 
will  not  defeat  liability  on  the  policy.  Good- 
win  V.  Provident  Sav.  L.  Aseur.  Soe.  (Iowa> 

47a 
Notice  to  insured;  address. 

14.  An  insurance  policy  cannot  be  canceled 
for  failure  to  comply  with  a  notice  which  was 
misdirected  and  was  returned  to  the  insurer 
without  reaching  the  insured.  Goodwin  v. 
Provident  Sav.  L.  Auur.  Soo.  (Iowa)  47$ 

16.  Notice  of  change  of  address  of  the  in- 
sured, given  to  one  authorized  to  collect  pre- 
miums, is  binding  on  the  company.  Id. 

16.  Oral  notice  to  a  general  agent  of  an  in- 
surance company,  of  change  of  address  of  the 
insured,  given  upon  the  street,  is  sufiScientUo 
bind  the  company.  Id. 
Mutual  insurance. 

17.  A  mutual  insurance  company  is  not 
changed  into  a  stock  company  by  raising  a 
guaranty  fund  to  secure  temporarily  the  pay- 
ment of  losses  when  assessments  are  insum- 
cient,  even  if  such  guaranty  fund  should  be 
held  valid.     Corey  v.  Sherman  (Iowa)         490 

18.  The  fact  that  the  right  to  vote  and  con- 
trol tbe  management  of  an  insurance  company 
is  vested  in  those  members  only  who  are  guar- 
antors does  not  prevent  the  company  from  be- 
ing regarded  as  a  mutual  one.  or  impair  the 
legal  existence  and  the  obligations  of  deposit 
notes  given  for  premiums.  Id. 


Inbubanob. 


19.  That  an  InsuraDce  policy  ia  renewable 
from  quarter  to  quarter,  instead  of  being  for  a 
period  of  yeara  upon  condition  of  payment  of 
premiumb,  doea  not  withdraw  it  from  the  oper- 
ation of  the  ordinanry  ruiea  applicable  to  life 
Insurance  contracts.  Ooodwin  ▼.  Provident 
Sav.  L,  Assur.  Soc  (Iowa)  478 

20.  Policies  for  specific  amounts  for  an  all- 
cash  premium,  issued  to  persons  who  are  not 
bound  to  pay  any  assessments,  are  without  au- 
thority of  law  when  issued  by  a  mutusl  insur- 
ance company  which  was  organized  under 
Iowa  Code,  §  1160,  authorizing  insurance  of 
the  property  of  members  of  the  company  only, 
and  which  was  subject  to  $  1159,  prohibiting 
a  mutual  company  to  take  risks  upon  the  stock 
plan.     Corey  v.  J^herman  (Iowa)  490 

21.  The  validity  of  a  policy  or  certificate 
constitulinff  a  contract  between  a  benefit  society 
and  a  member  thereof  is  not  destroyed  by  the 
adoption  of  some  impracticable  scheme  for  the 
execution  of  the  contract.    FaUey  ▼.  Fee  (Md.) 

811 

22.  Holders  of  matured  certificates  of  a 
t)enefit  society  become  creditors  thereof  and 
remain  so,  notwithstanding  the  subsequent 
insolvency  of  the  order.  Id. 

28.  A  provision  in  a  certificate  of  member- 
ahip  in  a  benefit  societv  as  to  the  time  of  pay- 
ment will  control  a  different  provision  in  a 
by-law,  where  the  charter  provides  for  pay- 
ment as  provided  either  by  the  by-laws  or 
certificate.  Id, 

Premium  notes. 

24.  The  provision  in  Iowa  Code,  §  1146, 
that  premium  notes  must  on  their  face  state 
that  they  were  given  for  insurance,  is  by  §  1160 
made  inapplicable  to  notes  given  for  mutual 
obligations  by  persons  organized  for  mutusl 
insurance  under  the  provisions  of  g  1058,  for 
organizing  corporations  in  generaL  Corey  v. 
Sherman  (Iowa)  490 

25.  Premium  notes  given  by  members  of  a 
mutual  insurance  company  cannot  be  canceled 
because  the  company  without  authority  issued 
polxies  in  fixed  amounts  for  cash  premiums, 
ao  long  as  there  is  a  liability  for  losses  to  per- 
aons  insured  on  the  mutual  plan.  Id, 

26.  Makers  of  deposit  notes  given  to  a 
mutual  insurance  company  to  cover  future 
assessments,  although  they  may  have  been 
deceived  by  misrepresentations  as  to  a  guaranty 
fund  for  partial  protection  against  assessments, 
are  not  entitled  to  have  their  notes  canceled 
without  paying  assessments  for  losses  which 
occurred  during  the  time  for  which  they  had 
the  benefit  of  their  insurance, — at  least  when 
they  have  asked  no  relief  until  after  the  com- 
pany has  ceased  to  do  business  and  assigned 
Its  property  for  the  benefit  of  creditors.       Id, 

A  aseasments. 

27.  The  obligation  to  contribute  to  the  pay- 
ment of  prior  losses,  on  assessments,  is  not 
terminated  by  the  insolvency  of  a  mutual 
insurance  company  and  Its  assignment  for  the 
benefit  of  creditors.    Corey  v.  Sterman  (Iowa) 

490 

28.  The  liability  of  a  member  of  a  mutual 
Insurance  company  for  losses  occurring  during 
Ms  membership  continues  until  an  assessment 
has  been  made  covering  them.    Ionia, E.  dt  B, 
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FarvMint  Mut.  F,  Ins.  Co,  ▼.  Ionia  Cvre^H 

Judge  (Mich.)  481 

29.  Failure  to  adjust  a  loes  untfl  a  member 
of  a  mutual  insurance  company  cancels  bia 
membership  will  not  relieve  him  from  his 
share  of  the  Uability  thereon.  JdL 

80.  Members  of  a  mutual  insurance  com- 
pany who  did  not  pay  their  shares  of  a  Toid 
assessment  to  cover  a  valid  claim  will  not  be 
permitted  to  object  to  the  crediting  of  the 
amounts  paid  thereon  by  other  members,  upon 
the  sums  assessed  against  them  under  a  new 
levy  to  meet  the  liabiliiies  for  which  the  void 
assessment  was  levied.  Id. 

81.  Assessments  upon  the  members  of  a 
mutual  insurance  company  to  pay  a  loas  may 
include  interest  and  expenses  incident  thereto 
resulting  from  not  paying  it  when  due,  and 
also  the  costs  of  litigation  incurred  in  defend- 
ing actions.  Id. 

82.  Thirtv  per  cent  is  not  an  unreasonable 
amount  to  levy  for  contingencies,  in  levying 
an  assessment  upon  the  members  of  a  mutual 
insurance  company  to  meet  liabilities,  where  a 
new  assessment  for  deficiencies  arising  from 
failure  to  collect  cannot  be  made  under  the 
law  of  the  state,  and  litigation  in  oonnectioD 
with  the  collection  of  the  assessment  is  prol>- 
able.  Id. 

88.  For  losses  on  cash  policies  tinlawfullj 
issued  by  a  mutual  company,  members  who 
took  lawful  policies  on  the  assessment  plan 
cannot  be  compelled  to  contribute  by  assess- 
ment on  their  premium  notes  merely  because 
they  knew  of  the  issue  of  the  cash  policies, 
but  did  nothing  to  estop  themselves  from 
denving  liability  on  aoooimt  of  them.  Coreif 
V.  Sherman  (Iowa)  480 

84  Notice  of  assessments  by  mutual  insur- 
ance companies  need  not  be  gfven  before  they 
are  made,  unless  expressly  provided  for  by  the 
articles  of  incorporation  and  by-laws.  Id, 

Insolvent  eompany. 

85.  A  guaranty  fund  is  not,  strictly  speak- 
ing, assets  of  a  mutual  insurance  company  for 
the  purpose  of  determining  its  solvenc^,  when 
the  company  is  required  to  refund  all  moneys 
obtained  from  it    Corey  ▼.  &urman  (Iowa) 

490 

86.  One  or  more  stockholders  of  a  mutual 
insurance  company  may  on  behalf  of  all  bring 
a  suit  to  set  aside  the  appointment  of  an 
assignee  and  to  cancel  assessments  and  for 
other  relief,  under  Iowa  Code,  §  2549,  author- 
izing one  or  more  persons  to  sue  for  the  benefit 
of  the  whole,  when  the  question  is  one  of  com- 
mon or  general  interest  to  many  persons,  or 
when  the  parties  are  very  numerous  and  it  is 
impracticable  to  bring  them  all  before  the 
court  Id, 
Lose  by  fire. 

87.  Damage  to  Insured  property  by  the 
burning  of  soot  in  a  chimney,  acoidentallv  ig- 
nited by  the  burning  of  waste  paper  in  a 
stove,  is  within  the  terms  of  a  policv  against 
all  loss  or  damage  bv  fire,  especially  where 
there  was  an  accidental  obstruction  of  the  flue 
contributing  to  the  damage.  Way  y.  Ahinff- 
ton  Mut,  F  Ine,  Co.  (Mass.)  608 

Cause  of  death. 

88.  Death  from  asphyxiation  by  illuminat- 
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ioff  gas  while  the  insured  was  asleep  is  not 
"witbiD  a  clause  of  au  accident  insurance  policy 
C>roviding  that  the  insurance  does  not  cover 
"*  injuries,  fatal  or  otherwise,  resulting  from 
poison  or  anything  accidentally  or  otherwise 
'taken,  administered,  absorbed,  or  inhaled." 
JP^idaUy  d  0.  Co.  v.  Waterman  (111.)  664 

89.  The  words  "  absorbed  or  inhaled.**  in 
•che  provision  of  an  accident  insurance  policy 
that  it  does  not  cover  injuries  from  anything 
accidentally  or  otherwise  absorbed  or  inhaled. 
Implies  a  voluntary  and  intelligent  act  as  dis- 
tinguished from  an  involuntuy  and  uncon- 
scious act.  Id, 

40.  The  word  "  absorbed,"  in  a  provision  of 
mn  accident  insurance  policy  that  it  does  not 
'Cover  injuries  from  poison  or  anything  acci- 
•dentallv  or  otherwise  absorbed  or  inhaled,  re> 
f  era  only  to  the  process  of  absorption  by  suck- 
ing up  or  imbibing  through  the  pores  of  the 
body.  Id, 

Seeovery;  mortff»i^e*s  Interest. 

41.  The  market  value  of  property  destroyed 
«o  far  as  it  is  covered  by  insurance  policies  is 
the  amount  to  be  recovered.  Hickermn  v.  Qer- 
man- American  Ins,  Co.  (Tenn.)  172 

43.  A  mortgagee  is  entitled  to  recover  in  his 
own  name  to  the  extent  of  his  interest,  on  a 
fwlicy  of  insurance  payable  to  him  as  his  in- 
terest may  appear,  where  the  mortgagor  is  by 
the  mortgage  required  to  insure  the  property 
<or  the  mortgagee's  benefit.  Palmer  Savings 
Bank  v.  Insurance  Co,  of  If,  A,  (Mass.)       615 

43.  The  interest  of  a  mortgagee  in  a  policy 
f>ayable  to  him  as  his  interest  may  appear 
^oes  not  extend  to  a  subsequent  mortgage  ex- 
ecuted by  the  wife  of  the  insured,  who  had 
in  the  meantime  obtained  a  conveyance  of 
the  propertv,  and  in  which  the  husband  is 
not  named  in  the  granting  clause,  although 
he  joins  in  the  instrument  to  release  any 
marital  rights  he  may  have.  Id. 

Arbitration. 

44.  The  existence  of  a  real  difference  arising 
•out  of  an  honest  effort  between  insurer  and 

'.nsured  is  necessary  to  make  operative  a  pro- 
vision in  a  policy  for  arbitration  of    differ- 
-ences.    Hickerson   v.  Oerman- American  Ins. 
Co.  (Tenn.)  172 

46.  An  insured  cannot  demand  an  appraisal 
4ind  arbitration  of  the  amount  of  loss  while 
•denying  all-  liability  under  the  policy.  Id, 

46.  Appraisers  in  an  insurance  case  act  in  a 
'Ouasi-ludicial  capacity,  and  must  be  free 
-from  bias  in  favor  of  either  party.  Id. 

47.  An  appraiser  chosen  by  an  insurer  can- 
cot  demand  that  an  umpire  be  selected  who 
•does  not  live  in  the  vicinity  of  the  property. 

Id, 

48.  An  unreasonable  demand  of  an  ap- 
praiser for  the  insurer  that  an  umpire  be 
•chosen  who  does  not  live  in  the  vicinity 
amounts  to  a  waiver  of  arbitration.  Id, 

49.  A  more  general  objection  to  a  state- 
ment of  loss,  without  pointing  out  in  detail 
(he  items  excepted  to,  will  not  constitute  such 
•a  failure  to  agree  as  makes  a  case  for  arbi- 
4ration  under  an  insurance  policy.   ..        Id, 

Notes  and  BoiBpa. 


Condition  as  to  arbitration. 
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Insurance;  what  is. 
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Effect  of  to  avoid  prior  insurance.  670 

Right  of  mortgagee  in.  616 

What  are  damages  by  fire.  609 

Excepted  causes  of  death;  inhaling  gas.  654 

Forfeiture;  in  case  of  suicide.  478 

Against  employer's  liability.  889 

Rights  of  owners  of  matured  certificates; 
effect  of  by-laws.  811 

Liability  of  members  of  mutual  fire  insur- 
ance companies:— (I.)  In  ceneral;  (U.)  who  are 
members:  (a)  in  general;  ^)  transfers  of  policv 
or  property;  (IIL)  notes  of  members:  (a)  kinds 
and  effect;  (6)  consideration;  {c)  maturity;  (<2) 
negotiation;  («)  collection  by  receiver  or  as- 
signee for  creditors;  (/)  defenses;  (lY.)  altered 
charter,  by-law,  or  contract  of  membership; 
(VL)  for  what  losses  or  obligations  liable:  (a) 
in  general;  (6)  during  what  tune  or  period;  (0) 
return  premium;  (</)  division  i«to  classes  rai- 
erally;  \s)  losses  on  caah  or  stock  policies;  (Yl.) 
defenses  against  contract:  (a)  in  general;  % 
contract  invalid  or  unauthorized;  (6)  fraud  or 
mistake;  (d)  failure  of  consideration;  (VII.) 
termination  of  liability:  (a)  rescission  or  can- 
celation of  contract;  (&)  by  loss  and  payment 
of  insurance;  (0)  by  transfer  of  property  in- 
sured; ((f)  by  member's  default;  («)  bv  termina- 
tion of  company;  (VUL)  liability  01  guarantv 
members;  (IX.)  assessments:  (a)  necessity;  (J) 
who  can  make;  (e)  who  to  be  assessed;  ((f)  mar- 
shaling funds;  (o  how  and  when  made;  (/) 
amount;  items  included;  {g)  notice  or  demand; 
(A)  conclusiveness;  (i)  liens;  (^  set-off;  (A;)  pro- 
cedure to  enforce;  (1)  in  general:  (2)  statement 
and  pleadings;  (8)  proof;  (4)  statute  of  limita- 
tions. 481 

INTEREST.    See    also    Inbubahob,    81; 
Usury. 

1.  A  demand  is  necessary  to  start  the  run- 
ning of  interest  on  a  special  deposit  as  a  pledge 
to  secure  a  bail  bond,  even  after  the  sureties 
have  surrendered  the  persons  bailed.  Ander- 
son V.  Ta/eific  Bank  (Cal.)  479 

8.  A  sewer  assessment  carries  no  intereA  as 
such  nor  hj  way  of  penalty  for  nonpayment, 
unless  the  law  so  provides.  Bargeni  y,  TuttU 
(Conn.)  829 

8.  A  municipal  by-law  cannot  require  inter- 
est on  sewer  assessments,  unless  the  power  is 
conferred  upon  the  city  to  make  such  by-law. 

Id, 

KOTB8  AND  BBIEFB. 

Interest;  on  assessments  for  local  improve- 
ments. 889 

INTOXICATING  LIQUORS. 

1.  A  vote  on  the  question  of  local  option  may 
be  held  bv  a  town  aloae,  under  Ky.  Stat 
§  8704,  although  a  special  prohibitory  law  had 
been  in  forcse  in  a  magistenal  precinct  that  in- 
cluded the  town.    Laffertjf  v.  Huffman  (Ey.) 

208 

2.  A  statute  exacting  the  payment  of  a  sum 
called  a  tax,  and  also  the  giving  of  a  bond,  aa 
conditions  precedent  to  the  right  to  engage  in 
the  sale  of  intoxicating  liquors,  is  an  exercise 

fi7 
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of  the  police  power,  rather  than  a  tax  law  In 
the  proper  aenae.  People,  BintfeUL  ▼.  Murray 
(N.  Y.)  844 

8.  A  jreoeral  state  ezciM  law,  although  it 
graduates  excise  taxes  in  cities  according  to 
their  population,  but  does  not  follow  the  classi- 
ficntit.n  of  cities  in  the  Constitution,  is  not  a 
general  or  special  city  law,  and  does  not  relate 
to  the  ''property,  affairs,  or  government"  of 
cities  so  as  to  briog  it  within  the  provisions  of 
N.  Y.  Const,  art.  12,  g  2,  respecting  the  classi- 
fication of  cities  and  the  refereDce  of  special 
dty  laws  to  the  mayors  of  the  cities  affected 
thereby.  Id. 

Notes  akd  Briefb. 

Intoxicating  liquors;  nature  of  ezdse  taxes. 

845 

JUDGMENT.  See  also  AcnoH  ob  Sxnr, 
8;  CouRT8»  2;  Imjukctiok,  8,  9;  Plsad- 
una,  7,  8.  _^  .     . 

1.  A  finding  of  community  rights  in  real  es- 
tate, uuappeued  from,  whether  of  fact  or  of 
law,  by  a  court  having  Jurisdiction  and  all  the 
parties  before  it,  although  erroneous,  is  the  law 
of  the  case  and  conclusive  upon  the  parties. 
KroTMr  ▼.  Friday  (Wash.)  671 

2.  Minor  part  owners  of  common  property, 

groperly  represented  in  a  partition  suit,  may 
e  effectually  bound  by  a  decree  of  sale  for 
partition  under  the  Washington  Code.         Id. 

8.  Service  on  a  foreigner  temporarily  in  the 
country,  made  on  the  eve  of  hu  departure,  is 
sufficient  to  give  Jurisdiction  to  render  judg- 
ment against  him,  although  the  cause  of  ac- 
tion did  not  arise  within  the  Jurisdiction. 
Fuher  y.  Fielding  (Conn.)  286 

4.  An  English  Judgment  rendered  by  de- 
fault against  a  citizen  of  Connecticut  after  per- 
sonal service  made  on  him  while  temporarilv 
in  England  and  upon  the  eve  of  his  departure  is 
conclusive  as  to  the  merits  in  the  absence  of 
fraud,  although  the  cause  of  action  did  not 
arise  in  England.     .  Id. 

6.  A  judgment  for  divorce  giving  a  wife  the 
custody  of  children,  and  decreeing  to  her  as 
aliniony  a  tract  of  land  within  the  state,  which 
she  specifically  describes  and  asks  for  in  her 

Fitition,  may  be  valid  under  Ean.  Code  Civ. 
roc.  §  72,  although  rendered  on  service  by 
publication  only  against  the  husband,  who  is 
not  in  the  state.     Weener  t.  (/Brien  (Ean.) 

289 

6.  Constructive  service  of  summons  cannot 
give  jurisdiction  in  a  divorce  suit  to  award 
alimony  and  the  exclusive  custody  of  the 
children,  where  the  defendant  and  the  children 
are  outside  of  the  state  and  do  not  appear, 
even  if  their  domicil  is  within  the  state.  De 
La  Montanya  r.  DeLa  Mantanya  (Cal.)       82 

7.  A  motion  to  vacate  a  Judgment  rendered 
without  Jurisdiction  ipav  be  made  without  the 
defendant's  submitting  himself  to  the  jurisdic- 
tion of  the  court  or  snowing  a  meritorious  de- 
fense, as  is  required  in  cases  under  Cal.  Code 
Civ.  Proc.  g  478.  .  Id. 

KOTES  AHD  BRIEF& 

See  also  Injunction. 

Judgment;  confession  of,  by  fiduciaries.  671 
S2  L.K  A. 
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For  damages,  bar  lo  later  acUoa. 
In  excess  of  Jurisdiction. 
In  other  state,  conclusiveness  dL 
Conclusiveness  of,  in  foreign  conntrj. 

JUNK  DEALERS.    See  also  ErmKHCS,. 
6;  LiosMBB,  1-^;  Pawubboksbs^  1>8. 

Notes  ANDBmEni 

Junk  dealers;  municipal  power  to  i^gulate- 
business  of.  IIS- 

JUBISDICTIOV.    Bee  Courtb;  Hubbaxd^ 
AND  Wife,  Notes  and  BBiKr& 

LANDLORD  AND  TENANT.    8eealao> 
Fms  Escapes,  1;  Marketb,  1,  8. 

1.  The  duty  of  disclosing  to  a  tenant  hidden 
defects  and  secret  conditions  that  contribute  to 
make  the  property  unsafe  is  not  imposed  upoa 
a  landlord  who  is  ignorant  thereof  without 
fault  or  negligence  on  his  part  SehmeUtried  v. 
WJiite  (Tenn.)  78t 

2.  The  duty  to  furnish  light  at  night  m 
common  halls  and  stairways  of  a  rented  build- 
ing is  not  included  in  the  duty  of  the  landlonl 
to  make  such  halls  and  stairways  reasonably 
fit  for  passage  in  the  absence  of  any  oostraci 
to  furnish  it.     Qleaeon  ▼•  Boehim  (N.  J.  6np.> 

8.  A  visitor  passing  down  an  unfamiliar 
stairway  in  the  dark  without  waiting:  for  a 
companion  who  is  familiar  with  it,  or  seekior 
a  light,  and  using  no  precaution  except  to  feu 
with  hands  and  feet,  is  chargeable  with  n^ti- 
gence  which  will  preclude  recovery  for  in- 
juries in  falling  down  a  stairway  because  of 
the  want  of  a  light.  LL 

4.  A  water  company  is  liable  for  injuries  ti> 
a  guest  of  its  employee  occupving  as  tenant 
at  will  without  a  fixed  rental,  but  as  a  part  of 
his  compensation,  a  dwelling  house  upon  the 
property  of  the  company,  from  the  escape  of 
water  from  its  standpipe,  due  to  the  n^ligent 
construction  of  and  care  for  such  pipe.  De- 
fiance Water  Co,  v.  OUnger  (Ohio)  7» 

r  Notes  and  Briefb. 

Liability  for  injury  to  tenant's  visitor.      64S^ 
Liability  of  landlord  for  dangerous  premises 


LAW   OF    THE    ROAD.    See   Nbou- 

GENCS,  6-7. 

LEGACIES.    See  Whjjb,  8. 

LEVY   AND   SEIZURE.    See  also  Cob- 
FLiCT  OF  Laws,  8. 

1.  Indorsers  for  one  doina  business  In  hia 
own  name,  who  are  compelled  to  pay  the  note, 
are  creditors  within  the  protection  of  Misa 
Code  1802,  ^  4284,  making  property  used  or 
acquired  by  such  person  in  his  business  liable- 
for  his  debts;  and  they  may  secure  themselvea 
by  takinjK  a  bill  of  sale  of  such  property.  Co- 
lumbui  Buggy  Co.  v.  Turley  (Miss.)  881^ 

2.  Goods  sold  to  a  trader  for  resale  under  a. 
contract  retaining  title  in  the  vendor  until  tbqr 
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^ve  paid  for,  and  maklDi^  the  purchaser  agent 
'T€>T  tbeir  aale,  are  acquired  and  used  in  his 
l>'U8iDe88  within  the  meaniDg  of  Misa.  Code 
:i  B92,  §  4284,  making  aach  property  of  one 
cioipg  Duaineaa  under  his  own  name  without 
d  isclosing  his  principal  or  partner  liable  for  his 
debta.  i(7. 

8.  The  interest  of  persona  who  contribute 
xDoney  to  purchase  lands  conveyed  to  a  trustee 
^^^bo  baa  the  absolute  title,  and  is  a  trustee  for 
^lie  purpose  only  of  accounting  for  the  proceeds 
of  aales,  is  not  subject  to  levy  under  a  writ  of 
flkttacbment.  Chase  t.  York  thunty  8av.  Bank 
<Tex.)  786 

KOTBS  AKDBBISnL 

Lery;  on  community  property.  78 

X«IBEL  AND  SLANDER. 

1.  To  call  a  remedy  proposed  by  a  book 
for  poverty  a  '*quack  remedy  .ia  not  libeloua. 
XknDling  y.  IAting$tone  (Mich.)  104 

2.  To  say  that  a  writer  quotes  from  another 
^without  giving  him  credit,  when  he  incloeea  in 
quotation  marka  the  paasage  quoted,  doea  not 
cbarge  him  with  plagiariam.  Id. 

8.  Criticism,  although  severe  and  caustic,  so 
long  as  it  ia  directed  to  literary  composition  and 
tbeories,  and  not  to  the  personal  character  of 
the  author,  ia  not  libeloua.  Id. 

4.  Gritidam  of  a  book  which  la  placed  be- 
fore the  public  ia  not  libelous  provided  it  does 
not  include  anv  misstatements  of  anv  material 
facta  contained  in  the  book,  or  attacK  the  char- 
acter of  the  author.  M. 

Notes  andBbbefb. 

Libel;  what  constitutes;  by  criticism.      106 

IjICENSE.    See  also  Markets^  1,  2;  Nbo- 
LioBNCB,  8;  Railroads^  1. 

1.  Power  to  revoke  the  license  arbitrarily, 
reserved  in  an  ordinance  regulating  licenses  for 
pawnbrokers  and  junk  dealers,  is  not  so  un- 
reasonable that  the  courta  can  declare  H  void. 
Grand  Safridi  v.  Braudp  (Mich.)  116 

2.  Requiring  an  indorsement  by  twelve  free- 
bolders  on  an  application  for  a  license  by  a 
pawnbroker  or  Junk-dealer  is  not  unreaaonaole. 

Id, 

8.  It  Is  not  unreasonable  to  require  a  license 
fee  of  $26  per  annum  from  Junk  dealers  and 
secondhand  dealera,  or  $50  from  pawnbrokers. 

Id. 

4.  A  merchant  may  be  compelled  to  pay  a 
license  tax  for  the  sale  of  secondhand  goods, 
although  he  paya  another  for  the  business  of 
selling  general  merchandise.  Boienbaum  v. 
Ifetobern  (N.  C.)  128 

6.  A  tax  of  $4  per  month  levied  upon  a  per- 
son as  a  dealer  in  secondhand  clothing,  and  a 
tax  of  $1  per  month  on  the  occupation  of  sell- 
In^  general  mercbandiae,  do  not  violate  a  con- 
stitutional requirement  of  uniformity,  since 
this  requires  uniformitv  only  between  those 
belonging  to  the  same  class.  Id, 

6.  A  license  of  $50  per  quarter  for  retailing 
goods  outside  of  regular  places  of  business  is 
sot  unreasonable  and  oppressive  as  an  attempt 
to  prohibit  buainess,  although  it  is  heavier  than 
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that  imposed  upon  mercantile  budoess  at  fixed 
plaoea.    lU  BaskOl  (Cal.)  627 

7.  Discrimination  between  merchanta  hav- 
ing fixed  places  of  business  in  the  municipality 
and  also  persons  "selling  to  the  trade"  on  tho 
one  hand,  and  retail  dealera  who  have  no  regu- 
lar placea  of  business  on  the  other  hand,  is  not 
unlawful  for  the  purpose  of  license  taxea.    Id. 

8.  An  unlawful  discrimination  as  to  hawk- 
ers and  peddlera  will  not  invalidate  a  wholly 
independent  proviaion  in  the  aame  ordinance 
aa  to  persons  selling  goods  at  retail  outside 
those  conducting  regukr  places  of  buainefls. 

Idm 

9.  A  lioeose  tax  upon  persons  and  corpora- 
tions, imposed  by  the  legislature,  of  which  a 
portion  of  the  proceeda  is  given  to  the  county, 
does  not  violate  Mont.  Const^  art.  12,  g  4,  pro- 
hibiting the  legislature  from  levying  taxes  ia 
any  county,  city,  or  town,  for  county,  town, 
or  municipal  purposes,  since  it  is  not  clear  that 
a  license  tax  is  within  the  intent  of  this  consti- 
tutional provision.    8iate  v.  Camp  Bing  (Mont.) 

685 
NoTBS  AKD  Bbhefb. 

License;  distinguished  from  tax.  686 

Of  business;  power  of  municipal  authoritips; 
reasonableness.  628 

LIFE   TENANT.    See   also  Dbed;   £v^ 
DKNOB,  16;  Rbal  Pbopebtt. 

1.  A  devisee  of  a  life  estate  in  remainder  can- 
not cut  off  the  remaindera  limited  upon  his  life 
estate  bv  purchasing  the  property  at  tax  sales 
caused  by  default  of  the  nrat  taker.  Defreeze 
V.  LakeQAXoK)  744 

9.  Forfeiture  of  a  life  estate  under  Ohio 
Rev.  Stat,  g  2862,  for  neglect  to  pay  taxes  so 
long  that  the  land  is  sold  therefor,  and  neglect 
to  redeem  within  one  year  thereafter,  does  not 
occur  when  such  tax  sale  is  so  defective  that  a 
valid  deed  cannot  be  made  thereon.  Butabrook 
V.  Boy<ni  (Ohio)  806 

8.  An  administrator  with  the  will  annexed, 
who  under  a  provision  of  the  will  has  paid  the 
taxes  on  a  homestead  estate,  which  the  life 
tenant  has  neglected  and  refused  to  pay,  in  or- 
der to  save  it  nt>m  entire  loss  to  the  reversioner, 
may  have  a  receiver  appointed  to  take  charge 
of  the  premises,  collect  the  rentals,  and  ap- 
ply the  proceeda  to  pay  the  taxes  and  neces- 
sary repaira  and  reimburse  the  administrator 
for  the  taxea  paid  by  him;  and  such  receiver 
may.  If  the  rental  is  insufficient,  sell  the  life 
estate  under  direction  of  the  court,  or  so  much 
thereof  aa  may  be  sufficient  for  the  purpose. 
8t.  PatU  TruMt  Co.  v.  MinUer  (Minn.)         766 

KOTBS  AMD  BbISVS. 

See  also  Taxbs. 

Life  tenants;  duty  to  pay  taxes: — fl.)  Ten- 
ants for  life  strictly:  (a)  general  rule  aa  to 
taxes;  {b)  general  rule  as  to  assessments;  (11.) 
tenant  by  the  curtesy;  (in.)  tenant  in  dower; 
(ly.)  property  taken  in  lieu  of  dower;  (Y.)  aa 
between  husband  and  wife;  (YI.)  assignee  of 
life  tenant;  (YII.)  duty  in  case  of  dispute; 
(VllL)  decisions  under  state  statutes;  (IX.)  de- 
visee for  life;  (X.)  devise  of  income;  (XI.)  de- 
vise to  widow.  744 
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LIGHT.    See  Lahdlobd  aiid  Tbnaht,  2l 

LIMITATION  OF  ACTIONS    See  aIbo 
Taxbb,  Notes  and  BnnsFfl. 

The  statute  of  limitations  against  an  action 
for  obstruction  of  water  by  a  railroad  embank- 
ment runs  from  the  time  when  the  first  injury 
-was  sustained,  and  not  necessarily  from  the 
construction  of  the  road.  Ridley  y.  Seaboard 
dB.B,  Co.  (N.  0.)  708 

LOCAL    OPTION.      See    Intoxigatjno 

LlQUOBS,  1. 

LOOS.    See  Damagks,  10. 

LUNATICS.    See  Incokpbtbnt  Persons* 
Notes  and  Briefs. 

UAJORITT.    See  Counties,  3. 

MALICE.    See  Action  or  Suit,  L 

MANDAMUS. 

1.  Mandamus  lies  to  compel  the  president 
and  secretary  of  a  joint-stock  corporation  to 
call  a  meeting  of  the  stockholders,  upon  the 
written  request  of  the  stockholders  holding  a 
specified  amount  of  stock,  in  accordance  with 
a  by-law  of  such  corporation,  as  Conn.  Gkn. 
Stat  §  1945,  expressly  requires  the  meetings  to 
be  called  by  such  officers.  Baaaett  v.  Atwater 
(Conn.)  576 

2.  That  refusal  to  call  a  meeting  of  the 
stockholders  of  a  corporation  does  not  work  a 
public  wrong  is  not  sufficient  to  defeat  the  is- 
suance of  a  mandamus  to  compel  the  officers  to 
do  so.  Id. 

8.  The  obligations  imposed  by  the  by-laws 
of  a  corporation  upon  its  officers  are  not  such 
as  rest  wholly  upon  contract,  for  breach  of 
which  there  is  an  adequate  legal  remedy  which 
will  prevent  the  issuance  of  a  writ  of  mandamus 
to  compel  compliance  with  them.  Id, 

4.  Mandamus  to  compel  the  several  officers 
of  a  county  to  hold  their  offices  at  the  legal 
county  seat  is  the  proper  remedy  to  determine 
whether  the  county-seat  has  been  legally 
chaneed,  in  the  absence  of  any  other  adequate 
and  speedy  remedy  to  test  the  validity  of  the 
election  held  to  relocate  the  county  seat  6tate, 
Little,  V.  Langlie  (N.  D.)  723 

6.  The  remedy  of  contest  in  the  courts  to 
test  the  validity  of  a  county-seat  election,  fur- 
nished by  Dak.  Comp.  Laws,  ^^  1494-1498. 
although  adequate  and  speedy,  does  not  pre- 
clude the  remedy  by  mandamus  to  compel  the 
officers  to  remove  their  offices  to  the  legal 
county-seat,  as  such  remedy  could  be  employed 
before  the  passage  of  Dak.  Laws  1885,  chap.  54, 
by  which  such  sections  were  enacted,  and  §  11 
expressly  provides  that  the  act  shall  not  affect 
any  of  the  remedies  provided  for  in  the  Code 
of  Civil  Procedure.  Jd. 

Notes  and  Briefs. 

Mandamus;  to  enforce  provision  of  by-laws 
of  corporation.  575 

To  test  county- seat  election.  724  i 
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MARKETS. 

1.  The  occupant  of  a  stall  in  a  market  under 
a  provision  in  the  town  laws  that  his  license 
may  be  revoked  for  any  cause  which  the  board 
may  deem  sufficient  is  a  mere  licensee,  and  not 
a  lessee.    Hniehine  v.  Durham  (N.  C.)       7G6 

2.  A  tenancy  from  year  to  year  is  not  created 
by  holding  over  as  occupant  of  a  stall  in  a 
market  under  a  license  revocable  at  the  pleasnre 
and  discretion  of  the  licensor,  after  the  time 
fixed  for  the  annual  renting  of  the  atalla.    M. 

8.  A  person  may  be  expelled  as  a  trespaw 
from  a  stall  in  a  market  which  he  has  h^i 
under  a  revocable  license,  when  he  refuses  to 
vacate  it  after  revocation  of  his  licepse  aad 
notice  to  leave.  1± 

Notes  ajrd  Bribfb. 

Markets;  rights  as  to  stall  in.  70! 

MASTER  AND  SERVANT. 

1.  An  employer  is  bound  to  use  reason ab> 
care  to  protect  nis  servant  against  annecessa'j 
risk,  and  is  liable  for  dama^Ecs  oocasioned 
through  latent  danger  of  which  he  ought  tc 
have  warned  him.  Weetern  27.  THeg,  Co.  t. 
McMuUen  (N.  J.  Err.  &  App.)  3S1 

2.  A  servant  assumes  the  ordinary  risks  of 
his  employment,  and  also  special  risks  knovs 
to  him  or  which  he  could  have  known  tj 
reasonable  care  and  skill.  id 

8.  The  assumption  of  the  obvious  risks  o.' 
unguarded  cogwheels  by  an  employee,  vIk? 
thus  waives  the  protection  of  a  statute  requiriof 
them  to  be  guarded,  is  not  in  cootraventioo  rf 
public  policy.    Knieley  v.  Fratt  (N.  Y.)     3$T 

4.  Disregard  of  the  statutory  duty  properir 
to  guard  the  cogwheels  of  a  machine,  which  a 
imposed  by  K.T.  Laws  1890.  chap.  896,  p.  756. 
§  12,  does  not  render  an  employer  liable  to  tz 
employee  whose  hand  was  caught  in  socii 
wheels  where  the  risk  was  obvious  and  wts 
assumed  by  engaging  in  the  work.  /d    j 

5.  A  temporary  room  in  a  mine,  formed  bj 
excavating  ore  and  used  as  a  workings  place  to  | 
get  out  ore  lying  around  its  sides,  is  not  witbin 
the  rule  requiring  the  roaster  to  furnish  a  safe 
place  for  his  servants  to  work  in.  Fetaja  t 
Aurora  Iron  Min.  Co.  (Mich.)  4Sr> 

0.  Failure  of  miners  or  a  shift  boss  to  notifr 
the  timbermen  that  a  newly  opened  spuce  in 
t&e  mine  is  ready  to  be  timbered  ia  ibe  negli- 
gence of  fellow  servants  of  a  trammer  vbu  ts 
injured  by  the  fall  of  ore  from  the  roof  be 
cause  of  absence  of  the  timber.  Id 

7.  An  engineer  in  charge  of  a  refrigeratirc 
machine  under  the  direction  of  the  superinieoJ 
ent  and  general  manager  of  a  corpor8n\'D 
when  he  is  present,  and  in  sole  charge  durio^ 
his  absence,  with  the  same  power  to  cootrrl 
workmen  that  the  superintendent  had  wbea 
present,  is  not  at  such  a  time  a  fellow  serraot 
of  a  workman  under  his  control  who  is  in- 
jured while  obeying  his  orders  in  a  dans^f 
ous  service.  Ryan  v.  Loe  Angdee  lee  dt  C.  ^ 
Co.  (Cal.)  524 

8.  Tightening  up  the  nuts  on  the  generator 
of  a  remgerating  machine  without  reducing 
the  pressure,  when  there  is  an  ammonia  preasoie 
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of  wLtx>nt  190  pounds  which  is  increasfadg.  Is  a 
dangisrotiB  work  at  which  a  carpeDter  employed 
as  a.  general  laborer  or  handymaD,  but  uofa- 
miliar  with  and  UDlostracted  as  to  the  danger 
or  tbe  mode  of  operation  oeoessaiy  to  preserve 
an  equal  strain  on  all  parts  of  the  generator, 
<:annot  be  set  without  rendering  the  employer 
llal>le  to  him  for  injury  resulting  from  an  ex- 
plosion caused  by  his  lack  of  skill.  IbL 

9.  A  contractor  building  a  brick  and  mortar 
foundation  for  a  printing  press  is  not  liable  to 
a  d liver  of  a  yan  containing  rolls  of  paper,  for 
an  injory  to  him  caused  by  negligence  of  em- 
ployees attempting  to  aid  in  unloMing  the  yan, 
Tor  which  their  own  work  was  neoeeiully  sus- 
pended, with  a  suspension  of  their  wages  for 
tbe  time  lost,  when  they  attempted  to  assist 
ivithout  any  request  of  the  driyer,  eyen  if  they 
may  have  been  directed  to  do  so  by  their  fore- 
msoi.    Bfvwn  ▼.  Jartrii  BngineeHng  Oo.  (Mass.) 

005 

Notes  asd  BRiBFa 

Bee  also  OosranruTiONAL  Law. 

Master  and  servant;  care  as  to  employment 
In  mines;  assumption  of  risk;  negligence  of 
fellow  servant.  485 

UabiUty  for  unforeseen  accidents;  duty  as  to 
dangers.  534 

Uabili^  of  electric  company  to  employee  for 
Injury  caused  by  electric  shock: — Negligence 
of  employer;  doty  to  warn;  assumption  of 
risks;  contributory  negligence.  851 

Assumption  of  risk;  duty  of  master  to  guard 
machineiy.  887 


1 .  Actor  sequitur  forum  rel.  FUher  t.  FUUIr 
ing  (OoDD.)  386 

3.  Damnum  absque  ioiuria.  Daugherty  v. 
Berwog  (Ind.)  887;  Jaodmm  v.  Tan  Boening 
(Keb.)  m 

8.  Equity  aids  the  vigilant.  FeiUr  v.  Bray- 
km  (Ind.)  6TO 

4.  Ex  mala  causa  non  oritur  actio.  Oam- 
mereial  Nat.  Bank  v.  Firti  Nat.  Bank  (N.  0.) 

718 

5.  Interest  reipublica  ut  sit  llnis  litium. 
risher  v.  Fidding  (Conn.)  886 

6.  Nemoteneturprodereseipsum.  BaparU 
Senior  (Fla.)  188 

7.  Nullos  videtur  dolo  facere  qui  suo  jure 
utitur.    Fisher  v.  Fidding  (Conn.)  886 

8.  Qui  facit  per  alium  facit  per  se.  Fird 
Nat  Bank  v.  Barkneu  (W.  Vs.)  406 

9.  Volenti  non  fit  injuria.  Knidey  v.  Pratt 
(N.  Y.)  867 

MERCHANT.      See     Dbfinitionb;     Li- 

CBNBB,  7* 

MILITIA.    See  CABRTma  Weapoh8»  1. 

MINES.    See  also  CoNSTrrnnoNAii  Law, 
18»  81,  28;  Mastbb  and  SsRYAirT,  5, 6. 

An  easement  to  take  coal  at  a  bank  then  in 
use  for  an  adjoining  tract  of  land  does  not 
coDBtitute  any  consent,  within  W.  Ya.  Code 

83L.  &  A. 


1891,  p.  668,  ohap.  79,  g  7,  by  the  owner  of 
the  servient  estate  to  digging  within  5  feet  of 
his  lot,  at  a  different  place,  oy  the  owner  of 
the  easement    Mapd  v.  John  (W.  Vs.)      800 

MISCABRIAOS.    See  also  Damagbi,  6. 
Nona  Ain>BBiEF8b 
Miscarriage;  recovery  of  damages  for.     142 

MONUMBNT.      See  H^ontraotb,   4,   16; 

DAKAOB8,  18. 

MORTGAGE.     See   also    Confugt   of 
Lawb»  4;  CouBTSk  1;  Inburanob,  42,  48; 

NonOB;  SUBBOOATION. 

1.  Holders  of  a  principal  note  and  interest 
coupons  not  due  are  not  necessary  parties  to  a 
suit  to  forecloses  mortgage  to  raise  the  amount 
due  on  matured  interest  coupons,  if  the  lien 
of  the  mortgage  in  favor  of  the  other  notes  is 
to  be  left  unimpaired.    Boyar  v.  Chandler  (111. ) 

118 

2.  A  mortgage  securing  a  principal  sum  and 
interest  coupons  may  be  foreclosed  to  raise  the 
amount  due  on  coupons  as  they  fall  due,  with- 
out affecting  its  security  for  the  principal  and 
other  coupona  Id. 

8.  A  lessor's  mortgage  of  his  interest  in 
crops  raised  by  a  tenant  on  leased  land  and 
still  in  the  possession  of  the  tenant  and  undi- 
vided gives  the  mortgagee  a  right  paramount 
to  that  of  the  creditors  of  the  mortgagor  un- 
der garnishment  proceedings  subsequent  to  the 
mortgage.    RiddU  v.  Dow  Uowa)  811 

Notes  AxiD  BRiBTfli 

See  also  CouBTS. 

Iforeclosure  for  default  on  interest  coupons. 

114 
MOTION.    See  Judqmbht,  7. 

MOTIVE.    See  Aotioh  ob  Suit,  1« 

MULTIFARIOUSNESS.     See    AonoH 
OB  Sun,  5. 

MUNICIPAL  OORPORATION&    See 

also  AcnoH  ob  Suit,  7;  CoNSTrnmoNAL 
Law,  14,  18,  22;  I>batn8  ahd  Sbwbbs; 
EviDBROE,  2,  8;  Hbalth;  iHTBBBer,  8; 
iMToxiCATiNe  Liquors,  8;  Liobnbb,  8; 
Pawrbrokbbs,  1;  Stbbbt  Railways,  2. 

1.  A  statutory  limitation  on  municipal  in- 
debtedness may  DC  changed  by  the  legislature 
by  providing  for  additional  indebtedness  for  a 
specified  purpose.    Prine$  v.  Crocker  (Mass.) 

610 

8.  "The  income  and  revenue  provided  for 
each  year,"  which  munidpal  inaebtedness  is 
forbidden  by  constitution  to  exceed,  includes 
income  for  license  fees  and  all  other  sources. 
Lamar  Water  d  B.  L.  Oo.t.  Lamar  (Ma)  157 

8.  The  aggregate  amount  involved  in  a  mu- 
nicipal contract  the  performance  of  which  will 
extend  over  a  series  of  years,  but  payments 
upon  which  are  to  be  made  annually,  is  imma- 
terial in   determining   whether  or  not  tbe 
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coDStitutfoDal  prohibition  of  indebtedDess  ex- 
ceeding revenues  is  infringed.  It  is  sufficient 
if  the  revenues  equal  the  sums  fulliog  due 
each  year.  Lamar  Water  ^JB.L,  Co^Y.La 
mar  (Mo.)  157 

4.  A  proTidoo  of  a  ooostltntiob  limiting  the 
rate  of  taxation  for  municipal  purposes  to  a 
certain  rate,  "which  shall  apply  to  taxes  of 
every  kind  and  description,  whether  general  or 
special/'  is  not  a  limitation  upon  a  subsequent 
provision  prohibiting  indebtedness  to  an 
amount  exceeding  the  annual  income  "without 
the  assent  of  two  thirds  of  the  voters,"  and  re- 
quiring provisions  for  the  collection  of  an  an- 
nual tax  to  pay  interest  on  any  debt  created 
when  it  falls  due,  and  to  provide  a  inking 
fund  to  pay  the  principal.  Id, 

6.  The  consent  of  the  dtv  councfl  is  not 
necessary  to  authorize  the  legislature  to  impose 
a  debt  upon  a  city  and  to  tSke  away  the  con- 
trol of  its  streets  to  some  extent  from  the  dty 
officers  by  constructing  a  subway  under  the 
Btreets,^«specially  when  the  statute  is  accepted 
by  a  majority  of  the  voters  of  the  city.  iVtiriM 
▼.  Oroeker  (Mass.)  610 

t.  The  combined  action  of  the  legislature  in 
passing  a  statute  and  of  the  inhabitants  of  a 
ciiv in  accepting  it  is  a  sufficient  answer  to  an 
obiection  that  thestatuteauthorizes  theuseof 
public  grounds  without  compensation  in  the 
construction  of  a  subway  for  transportation  of 
jpassengers.  Jd, 

7.  Consent  by  the  inhabitants  of  a  dty  to  a 
f>articular  use  of  public  grounds  may  consti- 
itute  a  waiver  of  the  provisions  of  a  statute 
ppohi biting  such  use,  even  if  that  constitutes  a 
contract  between  the  state  and  the  dty.       Id. 

8.  An  ordinance  making  it  unlawful  to  im- 
port into  a  town  anv  second-hand  dothing, 
garment,  doth,  or  bea  furniture,  for  the  pur- 
pose of  selling  or  offering  it  for  sale,  is  void  as 
an  attempt  ak)bo]utely  to  prohibit  a  lawful  busi- 
ness not  m  itself  necessarily  a  nuisance,  but 
which  may  be  conducted  without  danger  to 
the  community  when  properly  regulated.  Btaie 
▼.  TOfft  (N.  0.)  122 

9.  Munidpal  oidinanoes  are  not  within  a 
cons' it  utional  provision  as  to  the  entitling  of 
statutes.    B$  Ea$kea{GnL)  527 

10.  An  ordinance  reauiring  fire  escapes  on 
buildings  of  specified  kinds,  when  it  is  a  sub- 
aection  of  a  general  ordinance  covering  the 
whole  subject  of  erection  of  buildings  within 
the  city,  repeals  by  necessary  implication  an 
eMriier  ordinance  which  made  a  different  list  of 
the  buildings  to  be  provided  with  fire  escapes, 
and  plactd  the  control  of  the  matter  in  the 
bands  of  a  different  officer.  Bchmakried  v. 
WhiU  (Tenn.)  782 

NoTBB  AivD  Briefs. 

Munidpal  corporations;  limitation  of  pow- 
ers of;  ordinance  as  to  use  of  street.  170 

Police  power  as  exercised  br  municipalities 
over  the  business  of  pawnhrtikers.  Junk  deal- 
ers, and  dealers  in  secondhand  clothes:— (I.) 
Power  to  regulate  trade;  (XL)  pawnbrokers; 
<I1L)  Junk  dealers;  (lY.)  dealers  In  secondhand 
dothes.  116 

Power  to  tax;  to  establish  waterworks.    740 

Limitaiion  of  indebtedness.  161 

L.  R.  A. 


KEOLIOENGE.  See  also  BuLamio,  1; 
Elbctbical  Usbs  and  Afpuaxges,  1,  8; 
Eyidbnce,  10,  11,  27;  Landlord  and 
Tenant;  Kailboads,  2,  8;  Bthsbt  Raii#- 
WATB,  4-6:  Trial,  7-2. 


1.  One  who  collects  upon  hia  owd 
a  substance  liable  to  escape  and  cauae  naiadiief 
must  use  reasonable  care  to  restrain  it,  and  is 
answerable  for  the  damases  sostaiDed  by  per- 
sons or  property  rightfully  on  adjoininir  prem- 
ises, from  its  escape  for  want  of  aucD  care. 
Defiance  Water  Co.  v.  OUnger  (Ohio)  7» 

8.  A  dwelling  house  situated  on  the  aams 
pared  of  land  and  subject  to  the  same  geoecal 
ownership  as  that  upon  which  a  substance  lia- 
ble to  escape  and  cause  mischief  is  accaonilated 
is  to  be  regarded  as  on  adjoining  premiaes,  if 
in  the  possession  of  and  occupied  as  a  f  amOy 
residence  by  a  tenant  of  the  owner,  altboogk 
such  tenancy  is  at  will  by  an  employee  of  the 
owner  as  part  of  his  compensation.  H, 

8.  The  duty  of  udng  due  care  not  to  injoie 
those  rightfully  on  one's  premises  ia  the  aams 
whether  they  are  there  as  licensees  or  upon  in- 
vitation. Pmnpanio  v.  Ifmo  York,  Jf.u,  AK 
E.  Co,  (Conn.)  610 

4.  Negligence  of  a  contractor  in  leooDStract- 
ing  a  building  will  not  render  him  liaUe  to  a 
third  person  who  is  injured  in  consequence 
thereof  after  the  work  has  been  completed  and 
accepted  by  the  owner  %A  the  bollding. 
Daugheri^  v.  Eittog  (Ind.)  fSl 

6.  One  who  drives  a  team  to  the  left  of  the 
road  in  order  to  stop  there  does  not  therebjr  as- 
sume the  responsibility  of  an  unnaual  ana  the 
highest  decree  of  care  to  avoid  a  collision  with 
another  venlde  which  attempts  to  keep  to  the 
right  in  passing.  BMtr  v.  BradUg^  x>.  &  C. 
09.  (Conn.)  661 

6.  The  rider  of  a  bicycle  has  not  an  abeolule 
right  to  .pass  on  the  right-hand  dde  in  meeting 
a  truck  which  is  turning  toward  that  aide  to 
the  curb  of  the  street,  nor  can  he  assume  that 
the  driver  must  turn  out  for  him,  but  ia  bonnd 
to  exercise  the  same  degree  of  care  which  the 
law  requires  of  the  driver  of  the  track  to  avoid 
a  coUfauon.  M, 

7.  The  driver  of  a  truck  for  the  oonveraDoe 
of  goods  is  not  obliged  to  turn" to  the  right  on 
meeting  a  vehicle  for  the  conveyance  of  per- 
sons, under  Conn.  Qen.  Stat,  g^  2680.  2600,  aa 
the  statute  applies  only  to  vehicles  for  the  con- 
veyanoe  of  persons.  Id. 

8.  A  boy  riding  uninvited  and  without  the 
knowledge  of  the  driver  on  a  private  vehicle  is 
not  chargeable  with  the  negligence  of  the 
driver  so  as  to  affect  his  right  of  recovery  from 
a  street  railway  company  in  case  of  a  collisioo 
between  the  vehicle  and  a  car.  CindnneH 
Street  H  Co.  v.  Wnght  (Ohio)  840 

9.  Injury  to  a  child  while  playing  on  a  pile 
of  railroad  bridge  ties  in  the  railroad  yard, 
which  is  fenced  except  on  the  side  along  the 
railroad  track,  and  out  of  which  the  servants 
of  the  company  always  ordered  anv  children 
found  there,  does  not  render  the  railroad  oobs- 
pany  liable,  as  it  was  not  under  obligation  to 
so  pile  the  ties  as  to  prevent  injury  by  a  diild 
climbing  upon  them.  Mismuri,  JT.  ^  T.  &. 
Co.  V.  BdwardM  (Tex.) 
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K0TB8  ahdBbibfb. 

l^egllgence;  aa  to  safe^  of  ttroctaxes  on 
fl^B  own  premlflea.  736 

I>uty  as  to  licenseea.  681 

Injury  to  treapaaaer  or  Uoensee.  700 

In-coDiaiOD  on  highway.  651 

Injury  to  children  while  treapaaalDg.  826 

Impnted.  -  841 

:2IEOROES.    See  CinL  Rights 

3IEWSPAPERS.    See    also    CoimucTa, 
11, 13. 

The  coDstitatiooal  guaraoty  of  the  freedom 
'<«f  the  press  does  not  restrict  the  right  of  the 
^owner  of  a  newspaper  on  a  sale  of  it  to  biod 
'lilmseir  against  editing  or  beinff  connected  with 
=mnother  journal  in  the  same  locality.  Cowan 
-^.  Fairhrother  (N.  C.)  828 

SOTARISa 

The  appointment  of  women  to  be  notaries 
public  cannot  be  authorized  by  the  legislature 
^nder  article  4  of  the  amendments  to  the  Mas- 
sachusetts (Constitution,  providing  that  they 
«hall  be  appointed  by  the  governor  *in  the 
•aame  manner  as  judicial  officers  are  appdnted." 
iZs  Opinion  qf  tie  Justices  (Minn.)  860 

JIOTICE.    See  also  Qas,  8. 

Possession  by  the  holder  of  an  unrecorded 
•contract  for  the  purchase  of  a  block  of  fiats,  of 
one  of  the  flats  in  the  buiMing,  ia  sufficient  no- 
tice to  preserve  hia  rights  as  to  a  person  sub- 
sequently taking  a  mortgage  from  the  vendor. 
.Bayer  ▼.  Chandler  (IlL)  118 

Notes  ahdBriefb. 

Notice;  by  possession  of  real  property.    114 

jrUISANCES* 

A  railroad  embankment  without  sufficient 
'provision  for  the  passaga  of  the  water  of  run- 
ning streams,  if  built  under  lawful  authority, 
^  neither  an  abatable  or  public  nuisance  nor 
■M  continuing  private  nuisanoeL  EidlM  v.  Sea- 
board dRAOo.  (K.  0.)  708 

OFFICERS. 

t  A  constitutional  proyiston  that  officers 
•hall  hold  until  their  successors  are  elected  and 
qaalified  applies  in  case  of  failure  to  hold  an 
ejection  to  cboose  their  successors.  L^ertp 
-w.  Huffman  (Ky.)  808 

2.  Members  of  the  detective  department  of 
the  district  police  force,  under  Mass.  Pub.  Stat, 
chap.  108,  and  amenaments,  who  have  the 
ifMwers  of  polioe  officers  and  constables,  except 
the  service  of  civil  process,  are  public  officera, 
Mte  not  merely  employees  of  the  common- 
wealth.   Brown  v.  Rueeell  (Mass.)  868 

8.  The  compulsory  apppointment  of  vet- 
•eraos,  if  they  desire  to  be  appointed,  whenever 
they  make  a  sworn  statement  of  qualifications 
-witb  the  certificate  of  three  citizens  of  good 
•jepute  in  the  community,  which  Mass.  Stat. 
1896,  chap.  601,  i$  2,  6,  attempt  to  provide 
-for,  is  inconsistent  with  the  Ck>nstitttuon,  es- 

^L.  R.  A. 


pecially  article  7,  declaring  that  government 
is  for  the  common  good,  "and  not  for  the  prof- 
it, honor,  or  private  interest  of  anv  one  man, 
family,  or  class  of  men,"  and  article  6.  declar- 
ing that  no  man,  corporation,  or  association 
shall  have  any  other  title  to  exclusive  privi- 
leges than  what  arises  from  the  consideration 
01  services  rendered  to  the  publia  Jd, 

NOTB8  AND  BbiXFB. 

Officers;  special  privileges  as  to  office.    864 
OIL.    See  Pledob,  8.  '. 
OPIUM.    See  Cohshtiitiokal  Law,  20. 
ORDINANCE.    See  Municipal  Cobfosa- 

TI0N8»  9. 

OYSTERS.    See  FuHBBiBa. 
PARADE.     See  Oabrting  Wkaponb,  1; 

(SONSTlTUnONAL  Law,  8. 

PARENT  AND  CHILD.    See  Dbatb. 

PARKS.    See  Sdbwat& 

PARTIES.    See  Acmov  on  Suit,  8,  9. 

PARTITION.     See   also  Jodohent,    9; 
Plbadino,  4;  Watebs,  6. 

1.  A  partition  cannot  be  compelled  by  one 
of  the  parties  who  by  agreement  have  created 
reciprocal  easements  in  the  use  of  stairs,  hall- 
ways, skvlights,  and  heatina;  apparatus  used 
by  them  in  common,  when  they  are  owners  in 
severalty  of  the  adjoining  lota.  Barry,  Iam- 
maater  (Neb.)  461 

2.  The  question  of  title  to  real  estate  may 
be  tried  in  a  partition  proceeding  under  the 
Washington  Code.    Kromarr,  Friday  (Wash.) 

671 

8.  Jurisdiction  to  order  a  partition  sale  of 
community  property  ia  not  defeated  by  the 
fact  that  the  husband  by  will  directs  the  prop- 
erty to  be  retained  nntO  hia  children  reach 
majority,  since  his  will  cannot  affect  hiawife'a 
right  to  her  half  of  the  property.  Id, 

A  partition  sale  cannot  be  attacked  otherwise 
than  by  appeal,  because  the  notice  of  sale  waa 
published  before  the  decree  waa  actually 
si^ed,  if  the  order  waa  made  prior  to  the  pub- 
lication. Id. 

Notes  and  Bbibm, 
Partition;  of  what  property.  48S 

PARTNERSHIP.    See  Contbaoti^  9, 14, 
18. 

PATENTS. 

Notes  and  Briefs. 
Ownership  of  employee's  inventlonab       768 

PAWNBROKERS.    See  alao  Etedbnob, 
6;  L1OBN8B,  1-8. 

1.  A  very  dear  abuse  of  the  police  power 
must  be  shown  in  order  to  Justify  the  court  im 
declaring  ordinances  regulating  pawabroken^ 
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Jttnk  dealen,  tod  dealers  in  secoudhaDd  goods, 
to  be  unreasonable  and  void.  Orand  Snpidi 
V.  Braudy  (Mich.)  116 

2.  Prohibiting  purchases  from  boys,  intoxi- 
cated persons,  or  habitual  drunkards,  by  li- 
censed pawnbrokers  or  junk- dealers,  is  not  un- 
reasonable. Id. 

8.  Requiring  a  bond  of  $3,000  from  a  junk 
dealer  or  secondhand  dealer,  and  one  of  $6,000 
from  a  pawnbroker,  conditioned  for  the  ob- 
servance of  the  city  charter  and  ordinances,  is 
not  unreasonable.  Id, 

NoTBs  aud  Bbisfb. 

Pawnbrokers;  municipal  power  to  regulate 
Inisiness  ol  116 

PEDDLERS.    See  Licbnbb,  8. 
PENALTY.    See  Cabb. 

PERPETUITIES. 

A  limitation  of  life  estates  to  two  livinff  per- 
sons in  succession,  with  remainder  oyer,  is  not 
▼old  for  remoteness.    Ikfrent  v.  Laht  (Mich.) 

744 
PLAT.    See  BounDARiBa 

PLEADING. 

1.  The  want  of  a  theory  does  not  make  a 
complaint  demurrable,  if  it  states  sufficient 
fscts  to  constitute  a  cause  of  action.  Booit  v. 
CUiwUmd,  G,  0.  d8t,L.R.  Co.  (Ind.)        164 

2.  Averments  that  a  conductor  negligently 
and  carelessly  mistreated  a  passenger  in  carry- 
ing her  beyond  her  destination,  and  in  stop- 
ping at  a  distance  from  the  depot  and  roughly 
ordering  and  forcing  ber  to  get  off,  are  not 
sufficient  to  constitute  a  cause  of  action,  where 
it  is  not  alleged  that  she  had  conformed  to  the 
rules  of  the  company  and  had  paid  her  fare  or 
offered  to  do  so.  id, 

8.  Averments  that  a  carrier's  servants  care* 
lessly  and  negligently  caused  a  passenger  to 
enter  a  train  for  whicn  she  had  h  ticket  given 
hor  by  mistake,  without  averment  of  their 
knowledge  that  she  did  not  desire  to  take  pas- 
sage on  the  train  indicated  by  the  ticket  she 
held,  do  not  constitute  a  cause  of  action  against 
the  carrier.  /<j^ 

4.  Facts  sufficient  to  giye  jurisdiction  of  a  par- 
tition proceeding  and  suit  to  try  title  are  shown 
by  allegations  of  the  extent  of  plaintiff's  title,  of 
defendant's  title  as  plaintUI  understands  it, 
and  that  plaintiff  and  defendant  are  tenants  in 
common.    KromerY.  Friday  (Wash.)       671 

5.  Averment  in  a  bill  that  plaintiff  is  ready 
and  willing  or  able  to  pay  the  price  to  be  fixed 
by  arbitrators  is  not  necessary  in  a  bill  framed 
upon  the  theory  that  the  time  for  arbitration 
has  passed  because  the  respondent  has  refused 
arbitration,  Brutol  v.  BrisM  d  W.  Water- 
fDork$  (R,  L)  740 

6.  A  complaint  for  personal  injuries,  speci- 
fying humiliation,  injuries  to  health,  etc.,  as 
elements  of  damage,  need  not  designate  the 
particular  amount  of  damage  sustained  in  each 
particular.  Sloane  v.  BouUiern  California  R. 
Co.  (Cal.)  -^  198 

82  L.  R.  A. 


7.  An   allegation  that  a  foreign  judgmena 
was    *'duly  adjudged"  is   sufficient  to  show 
jurisdiction  and  notice  to  the  defendant  and  the 
fact  that  a  hearing  or  trial  was  had.    FitSker  ▼ 
BiMing  (Conn.)  7» 

8.  An  averment  that  the  plaintiffs  well  knew 
that  defendant  was  not  indebted  to  them,  and 
that  the  only  claim  they  could  have  waa  one 
against  a  corporation  of  which  he  waa  an  officer, 
is  not  sufficient  to  show  such  fraud  aa  will 
make  a  foreign  judgment  againat  him  review- 
able on  its  merits.  IL 

9.  An  answer  to  a  complaint  bj  tmaCeea  of  » 
church,  denying  thai  they  are  tnialeee  and 
averring  that  defendants  instead  are  troatees. 
wherefore  judgment  is  demanded  for  oosia  and 
all  proper  relief,  doea  not  raiaa  an  iiaae  as  to- 
the  legal  electton  of  the  traateea.  SmUk  v. 
Tedigo  (Ind.)  88S 

10.  An  answer  that  defendant  baa  no  knowl- 
edge or  information  upon  which  to  form  a  be- 
lie? aa  to  a  certain  allegation,  and  theref ore- 
denies  the  same,  is  not  such  a  specific  denial 
as  is  required  by  liont^Oomp,  Stat.  1887  (MooL 
Code  Civ.  Proa  g  89).  iStote,  JftZsted;  ▼.  Bvti» 
City  Water  Co.  (Mont.)  e97 

11.  An  answer  should  not  be  stricken  from 
the  files  if  its  meaning  can  be  disooveied  and 
the  facts  alleged  present  a  defense.  Gregg  v. 
Oroetbeek  (Utah)  7m 

18.  An  answer  which  is  demurrable  may  be 
invulnerable  when  assailed  by  a  motion  to  smke 
out.  IL 

18.  A  denial  by  a  corporation  for  want  of 
sufficient  information  ana  belief  is  insufilcient 
if  the  matters  alleged  were  preaumpiively 
within  the  knowledge  of  any  of  its  offioen  even 
if  the  one  verifying  .the  answer  was  without 
information  or  belief  upon  the  subject.  Sleane 
V.  Southern  California  B.  Oo  (CaL)  198 

PLEDGE.    See    also    Attaormbrt;    Ih* 

TIEBB8T,  1. 

1.  A  pledge  is  a  bailment  of  goods  by  a 
debtor  to  his  creditor  to  be  kept  ^  him  untQ 
the  debt  is  discharaed.  Firet  JS/ii.  Bank  v. 
Barknm  (W.  Ya.)  ^  408 

8.  The  fact  that  a  pledge  is  evidenced  by 
writing  does  not  make  it  necessary  to  reooid  it. 

Id, 

a  Oil  in  a  tank  is  effectively  pledged  by 
written  order  to  the  owner's  agent  in  charge  of 
the  oil  to  hold  it  to  the  order  of  the  pledgees  as 
collateral  security  for  a  certain  sum  of  money, 
when  such  order  is  soceDted  1^  the  asent,  as 
this  transfers  the  possession  of  the  oil  to  the 
pledgees.  Id. 

NOTBS  AHD  BsiEFa. 

Pledge;  possession  to  sustsin.  408 

POLICE.    Bee  Officers,  8. 

POLICE    POWER.    See    iHTOzxcAim 
IiiquoBS»  3. 

POSSESSION.  See  CoNSTiTunoHALLaw^ 
80;  Notice. 

POSTOFFICE.    See  Evidbhob,  IS. 
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POWEB  OF  ATTORHET.     See 

dPAL  AHD  AOBHT,  1. 


PRESS.    See  Fbbsdom  or  Sfbbch,  Notbb 
▲hdBbiefb. 

PRINCIPAL  AND  AGENT. 

1.  Corrupt  or  fniQdulent  pracUoes  of  tn 
ageDt  in  obtainiDg  a  oontract,  althoagb  oot 
known  to  the  priDdpal,  taint  the  contract  and 
prevent  its  enforcement  by  the  principal. 
Hcvaker  t.  Poeatalico  DiH,  Bd.  qf  Bdu.  {W. 
Va.)  418 

2.  An  agent  is  guilty  of  a  fraud  which  may 
be  repudiated  by  nis  principal  when  without 
the  latter's  knowledge  he  loans  bis  money  to 
bis  own  debtor,  receiving  a  large  part  of  the 

Erooeeds  in  payment  of  a  deed  of  trust  held  by 
im.    Darrali  v.  BiU  (Miss.)  681 

8.  A  description  of  lots  by  reference  to  the 
streets  and  the  city  in  which  tbev  are  located 
and  the  name  of  the  owner  sufficiently  iden- 
tities them  for  the  purposes  of  the  statute  of 
frauds  requirini;  a  power  of  attorney  to  sell 
lands  to  be  evidenced  by  a  memorandum  in 
writing  identifying  the  property,  in  connection 
-with  evidence  that  the  prindpal  owned  no 
other  property  in  the  dty.  *  WhiU  ▼.  Breen 
(Ala.)  137 

Notes  AUDBBiBFa. 

Principal  and  agent;  disposal  of  principal's 
property  by  agent.  360 

Liability  for  act  of  common  agent  164 

PRINCIPAL  AND  SURETY. 

1.  It  is  a  general  rale  that  any  agreement 
between  the  principal  and  the  party  secured, 
eesentiaUy  varying  the  terms  of  a  contract  by 
-which  a  sure^  is  bound,  without  the  letter's 
consent,  will  release  him  from  responsibility. 
McCartMg  ▼.  Hi^m^y  (HI.)  566 

2.  The  snretiea-m^on  the  bond  of  a  trustee 
under  an  agieemeaithat  he  shall  sell  and  con- 
Tert  lands  to  be  oonveyed  to  him,  as  soon  as 
4»n  be  conveniently,  without  sacrifice,  invest 
the  money,  and  pay  over  the  interest,  with 
authority  to  make  public  or  private  sale  for 
cash  or  on  credit,  as  he  may  deem  best,  except 
that  the  consent  of  four  persons  is  required  to 
a  private  sale,— are  released  by  a  subsequent 
agreement  by  which  the  trustee  can  make  no 
public  ude  for  a  year,  and  no  private  sale  at 
any  time  without  the  consent  of  seven  persons, 
is  deprived  of  all  discretion  as  to  the  sales, 
and  by  which  his  duties  are  changed  and  bis 
responsibilities  increased.  Id, 

PUBLIC  GROUNDS.     See  Murioipal 
CoBroRATiOHa,  6,  7;  Subwatb. 

PUBLIC  IMPROVEMENTS.    See  also 

IllTB&BflT,  9,  8. 

'*  An  assessment  for  benefits  for  a  local  public 
improvement  Is  in  its  nature  a  tax.  JSargeni 
T.  TuttU  (Conn.)  883 

NoTBfl  Ajsa>  BRnm 

Pablic  fanprovements;  assessments  for  Inter- 
est on.  828 

82  L.  R  A 


PUBLIC   LANDS.     See  also  Hu8BAjn> 

AHD  WiFB,  8. 

A  patent  for  homestead  land  will  not  relate 
back  to  the  time  of  making  final  proof,  so  as 
cut  out  the  rights  of  a  woman  under  a  miurriage 
ceremony  performed  between  the  two  dates, 
where  long  prior  to  final  proof  she  had  been 
living  with  the  claimant  as  his  wife.  Kromer 
V.  F)ridaf  (Wash.)  671 

PUBLIC  MONEYS.    See  also  Affbopbi- 
ATiOHB,  Notes  ahd  Bribfb;  Bohim,  1. 

The  building  of  a  subway  under  the  streeta 
of  a  dty  for  the  carriage  of  such  passengers  a» 
pay  the  regular  fare  on  a  street  railway  lo^ 
which  it  ^1  be  leased  is  for  public  use  and 
within  the  constitutional  power  of  the  legis- 
lature to  order  or  sanction  taxation  for  it. 
Prinee  v.  Orocher  (Mass.)  610 

QUITCLAIM.     See   Ybndob  and   Pur- 

CHABEB,  KOTBS  AMD  BUlEVB. 

RAILROADS.    See  also  Action  or  Scft^ 
8;  CoUBTfl,   1;  Daxaqbsl   11,   12;    Lim 
rrAnoN  of   Aotions;   Kboligkncb,  9; 
Nuibancbs;  Wbit  and  PBOCses,  2. 

1.  A  railroad  company  makfng  a.  flyin 
switch  at  a  crossing  which  it  has  kept  pliinke 
many  years  between  shops  of  a  corporation 
located  on  both  sides  of  its  road  for  Ibe  use 
of  workmen  therein,  when  it  knows  that  this 
constitutes  practically  the  only  entry  to  tbe 
shops  on  one  side  of  the  track  and  is  used  by 
the  workmen  in  crowds  at  stated  hours  of 
the  day,  must  exercise  reasonable  care  towariia 
them,  whether  they  are  to  be  regarded  as  li- 
censees or  as  using  the  track  by  invitation. 
F&mponio  v.  Ifew  Tark  N.  E.  ^  H.  It  Ok 
(Conn.)  530 

2.  One  who,  in  approaching  a  railroad 
track,  has  an  unobstructed  view  of  an  ap- 
proaching train,  ia  not  relieved  from  con- 
tributory negligence  in  attempting  to  cross 
the  track,  by  the  fact  that  his  view  becomea 
obstructed  b^  the  smoke  from  a  train  going^ 
in  an  opposite  direction.  Otem  v.  LaM 
8har§  d  M.  8.  R.  Oo.  (Ind.)  14i^ 

8.  One  who  attempts  to  cross  a  railroad  track 
immediately  after  the  passage  of  a  train  whose 
smoke  obscures  the  view  in  the  opposite  direc- 
tion, but  is  rapidly  being  carried  away  by  the 
wind,  is  guilty  of  contributory  negligence  in 
not  waiting  until  the  view  becomes  clear.    Id. 

4.  The  duty  of  trainmen  to  avoid  injury 
to  animals  on  the  track  must  be  ezerdsea 
consistently  with  the  paramount  duty  to  pas- 
sengers on  the  train.  Kirk  ▼.  Norfolk  d  W. 
B.  Oo.  (W.  Va.)  416 

5.  At  least  ordinary  care  must  be  used  to 
avoid  unnecessary  injury  to  animals  found  in 
the  way  of  a  train  on  a  railroad  track  which 
is  unenclosed,  where  animals  are  allowed  to 
run  at  large.  Id, 

6.  The  use  of  sslt  on  railroad  switches, 
when  it  is  the  only  effective  means  of  freeing 
them  from  ice  and  thus  protecting  passengers 
and  employees  from  the  dan^rer  of  a  wreck, 
although  it  may  have  a  tendency  to  lure  live- 
stock  to  the  track,  will  not  render  the  rail- 
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road  company  If  able  for  such  stock  killed  by 
a  traio,  in  tbe  absence  of  negligence  in  run 
oing  tbe  train.  Kirk  ▼.  No) folk  S  W.  B.  Co. 
<W.  Va  )  416 

7.  Tbe  fact  tbat  o?erflows  of  surface  water 
«nd  water  from  a  river  and  streams  upon  low 
land  are  somewbat  deepened  and  somewhat 
more  prolonged  wben  tbey  occur,  on  account 
«f  tbe  construction  of  a  railroad  embankment, 
with  large  and  numerous  trestles  to  provide 
for  tbe  passage  of  tbe  water,  does  not  make 
tbe  railroad  company  liable  wbere  there  is 
nothing  to  sbow  tbat  trestles  in  lieu  of  tbe 
•emiHinkment  would  be  as  economical  or  make 
«s  safe  and  proper  a  roadway.  Tomo  «I  M, 
F.  R.  Co.  ▼.  Aim«  (Miss.)  8(» 

NOTSa  AND  BrZEFIw 

See  also  Gouktb. 

Negligence  in  killing  stock;  attracting  stock 
to.  416 

Contributory  negligence  of  person  at  cross- 
Injury  to  licensees  on  track.  681 

KEAL  PROPERTY. 

1.  A  life  estate  only  is  giveo  to  the  first 
taker  bv  a  devire  to  one/*  and  after  his  de- 
cease said  real  estate  to  belong  to  his  heirs.'' 
Defreeze  v.  LaU  (Mich.)  744 

2.  In  case  of  a  devise  to  a  person  for  life, 
with  remainder  to  his  heirs,  the  heirs  under 
the  Michigan  statute  take  as  purchasera.     Id. 

NOTBS  AND  BbIEFS. 

Real  property;  necessity  of  recording,     114 
Remainder;  when  contingent. 


RECEIVERS.     See  also  Oobfobation8, 

9;  LiVB  TSNANTB.  8. 

Notes  and  Bbibfb. 
Beceivefa;  foreign;  of  corporationa.         811 

RECIPES.    See  also  Daxagbs,  16. 

1.  The  recipes  prepared  by  a  color  mixer 
for  the  use  of  his  emplovers  in  the  manu- 
facture of  their  carpets  belong  to  them,  so  far 
at  least  as  to  give  them  the  right  to  the  use  of 
the  various  colors  and  shades  produced  by 
them.    DempBey  ▼.  Dobton  (Pa.)  761 

8.  Carpet  manufacturers  have  a  right  to 
flome  record  or  register  of  recipes  prepared 
by  a  color  mixer  in  their  employ,  where,  in- 
stead of  entering  them  in  their  color  book  as 
it  was  his  duty  to  do,  he  has  without  their 
knowledge  entered  them  in  a  book  of  his 
own.  Id, 


RELIGIOUS     SOCIETIES.     See    also 
Action  or  Suit,  6,  9. 

1.  The  presumption  of  tbe  incorporation  of 
•  relidous  society  made  by  How.  (Mich.)  StaL 
%  4649,  when  it  has  exercised  tbe  franchises 
and  privileges  of  a  corporation  for  ten  succes- 
fiive  years  is  not  conclusive  and  does  not  apply 
wben  the  powers  conferred  by  statute  upon  tbe 
corporators  are  by  the  laws  of  the  church 
lodflred  in  another  body.  Fudu  ▼.  Meiiel 
<Mich.)  98 
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8.  That  no  trust  or  title  in  «  to  iHopeity 
ever  vested  in  the  general  denominaiioo  Is  nol 
a  sufficient  answer  to  a  bill  by  iadiTlduals  to 
establish  a  right  to  the  use  of  the  property  un- 
der the  discipline  and  usages  of  the  church  to 
which  It  was  conveyed.  Id. 

8.  Courts  are  not  deprived  of  Jurisdiction  to 
en  force-rights  in  the  property  of  a  voluDtaty 
religious  association,  which  have  been  estab- 
lished by  a  conclusive  ecclesiastical  decree, 
where  there  is  no  other  remedy,  by  a  statute 
providing  that  no  order  of  any  ecclesiastical 
body,  or  any  custom  or  usuage  of  any  rrllg- 
ious  order,  shall  hereafter  be  recognized  or  en- 
forced in  this  state  so  far  as  it  shaD  relate  to  tbe 
acquisition,  tenure,  control,  or  disposidon  of 
any  real  estate  or  interest  therein.  Id, 

4.  The  trustees  and  a  majority  of  tlie  mem- 
bers of  a  religious  association  which  volunta- 
rily connected  itself  with  a  particular  denomi- 
nation and  acquired  property  in  sudh  connec- 
tion cannot  withdraw  such  proper^  from  its 
connection  with  the  denomination  agaioat  the 
protest  of  the  minority,  or  prevent  its  use  by 
persons  remaining  in  the  denomination  and 
representing  its  regular  organisation.  M, 

6.  The  majority  of  a  church  whic^  baa 
abandoned  the  leligioua  faith  on  which  the 
church  was  founded  cannot  hold  the  church 
property  against  the  minority  which  adheres 
to  the  original  doctrinea.  BmUh  t.  Bedigo 
(Ind.)  8» 

6.  The  excommunication  by  a  majoritj  fao- 
tion  of  a  church,  of  the  minority  members^ 
who  still  adhere  to  the  original  faith  and  claim 
to  be  the  church,  cannot  affect  the  rights  of  the 
minority  to  the  church  property.  IL 

7.  The  minority  members  of  a  churcii  act- 
ing in  harmony  with  Its  ecclesiastical  laws  and 
adhering  to  the  faith  constitute  the  church  as 
against  a  majority  which  has  departed  from 
the  faith.  I± 

8.  The  "means"  doctrine^  to  the  effect  that 
conversions  and  salvation  may  be  aided  1^  tbe 
use  of  human  means,  is  a  departure  from  the 
faith  of  a  * 'regular  Baptist  church,"  which  is 
strongly  Calvinistic.  M, 

KOTBB  AHD  BaiKraL 

Religious  societies:  power  of  local  church 
society  to  withdraw  from  the  general  body  of 
a  church: — ^Independent  congregations;  rights 
of  majority  and  minority;  rule  under  particu- 
lar statutes;  property  acquired  under  express 
trust  or  for  particular  purpose;  synodical  rela- 
tions; rule  wbere  governing  body  of  denomi- 
nation changes  its  laws;  Immaterial  change: 
withdrawal  under  laws  of  church;  division  of 
property;  effect  of  statutory  permi^sinn;  ef- 
fect of  unanimous  action;  righta  of  third  per- 
sons. 9S 

REMITTITUR.    See   Affbai.  ahd   Ebt 

BOB,  18. 

REPLEVIN.    See  EMBLracENTfli 
RESIDENCE.    See  Hombstbasi 

RESUME.  For  r^um6  of  contents  off  twok. 
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SIPABXJJI  RIGHTS.    See  Watob. 
4SALE.  Bee  abo  Lkyt  a»d  Suzubb*  %  Tm- 


1.  A  pTomise  to  extend  the  time  for  pay- 
tnentof  an  iDstalmeot  due  on  a  conditional 
iMle  or  lease  of  goods  is  a  waiver  of  forfeiture 
for  default  thereon,  which  will  preclude  the 
aasertion  of  soch  forfeiture  before  the  expira- 
tion of  the  extended  time.  Cole  y.  ainet 
<Md.)  465 

5.  A  seller  of  a  chattel  by  conditional  sale  re- 
tflerving  the  power  to  take  possession  upon  de- 
fault, who  also  receives  a  judgment  bond  as 
•collateral  security,  cannot  enforce  such  bond 
«fter  be  has  rescinded  the  sale  by  taking  pos- 
session of  the  chattel  Seanor  ▼.  McLaughlin 
<Pa.)  467 

8.  An  article  sold  on  instalments  by  a  so- 
•called  lease  retaining  title  until  full  payment 
is  made  can  be  retaken  on  default  without  re- 
taming  the_partial  payments  that  have  been 
vecdved.     White  v.  OaJcse  (Me.)  693 

4.  There  is  sn  implied  warranty  of  good 
title  upon  a  sale  of  personal  propertyby  one 
in  possession.    JarreU  v.  Ooodnaw  ( W.  Ya.) 

821 

6.  There  Is  no  implied  warranty  of  the  safety 
•of  a  folding  bed  oy  a  dealer  who  did  not 
manufacture  it  and  did  not  know  that  it  was 
dangerous,  when  the  sale  is  made  In  writing 
-with  full  opportunity  of  inspection  of  its 
amechanism  by  the  purchaser  as  well  ss  by  the 
-vendor.     WhiU  T.  Oakee  (Me.)  692 

6.  A  gratuitous  warranty  of  an  article,  made 
t»y  the  vendor  on  repainn|r  it  after  it  had 
"broken,  when  he  was  not  obliged  to  repair  it 
•or  take  it  back,  is  not  binding.  M 

Notes  ahd  Briufs. 

Sale;  oo  condition,  effect  of.  2(M> 

Bights  and  li&biltties  of  vendor  snd  purchaser 
^  conditional  sale  on  default  of  payment:— (I.) 
Bights  of  vendor :  (tf)  to  collect  the  balance  after 
the  vendor  retakes  possession;  (b)  to  recover 
purchsse  price  where  the  property  is  destroyed 
4ifter  delivery;  (e)  to  recover  on  unpaid  notes  or 
<»ntract  where  the  vendor  does  not  resume 
possession  or  accept  a  return  of  the  property; 
^d)  to  recover  from  the  purchaser  the  possession 
•or  the  value  of  the  property  on  default;  (s)  to 
assert  vendor's  lien;  (II.)  right  of  purchaser:  (a) 
to  recover  payments  where  the  vendor  took  the 
property  from  bis  possession;  {b)  to  recover  the 
property,  or  its  value,  or  in  trespass:  (tH.)  for- 
feiture: (a)  by  vendor,  of  money  received;  (5)  by 
purchaser,  of  money  paid;  (TV.)  rescission;  (Y.) 
statutory  provisions  as  to  rights  snd  remedies; 
(YI.)  waiver;  (YII.)  election  of  remedy  under 
'Contracts  465 

8AVINOS    BANKS.     See    Bills   ahd 
Notes,  1;  Evidsncs,  7. 

SCHOOLS.    See  also  Boards;  Bribbbt; 

CeABITIKS,  1.  2;  Ei^UITT,  1;  YOTSRS  AND 

Elbctioks,  2-4. 

1.  A  board  of  education  in  West  Yircinia 

'  cannot  incur  any  debt  to  be  paid  out  of  the 

school  money  of  any  subsequent  year.    Bona- 

ker  V.  Pooaiaiico  Diet.  Bd,  of  Edu.  ( W.  Ys.)  418 
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2.  The  board  of  educati<m  of  a  sdRl  district 
created  by  W.  Ya.  Code.  chap.  46,  §  7,  is  a 
public  corporstion.  having  no  powers  not  ex- 
pressly conferred  or  fairly  arising  by  necessary 
implication,  and  can  act  only  in  the  mode  pre- 
scribed by  statute.  Id^ 

8.  The  appliances  which  a  board  of  educa- 
tion ma^  provide  for  a  school  include  maps  and 
charts,  if  they  are  not  mere  school  l)ook8  in 
some  other  form  or  under  some  other  name,  but 
something  suitable  to  the  school  and  reasonably 
necessaiT  for  instruction,  of  which  a  few  will 
answer  tne  needs  of  all  the  pupils.  Id, 

SECONDHAND  GOODS.    See  also  Evi- 
DBNCB,  4,  6;  Hbalth;  Licbnbb,  8-6;  Mn- 

HIOIFAL    CORPOIIATIONS,     8;    PaWVBBO- 
KBBS,  1,  8. 

NOTBS  AND  BrIEFSL 

Secondhand  goods;  municipal  regulation  of 
dealingSiin.  118 

SECRETS.    SeeBaciFBSkt. 

SEDUCTION. 

1.  Marriaffe  with  her  seducer  extinguishes 
the  right  of  action  for  damages  for  seduction 
which  to  given  by  Ind.  Bev.  Stat.  1881,  §  268 
(Ind.  Bev.  Sut.  1894,  g  264),  to  any  unmarried 
woman;  and  she  cannot  maintain  an  action 
against  him  therefor  after  a  divoros.  Bianneger 
V.  Lomae  (Ind.)  848 

2.  A  decree  of  the  nullity  of  a  marriage 
between  a  woman  and  her  aeducer  establishes 
her  right  to  sue  him  for  her  seduction  under 
the  Indiana  statute,  notwithstanding  the  form 
of  marriage  between  them,  which  if  it  were 
valid  would  have  defeated  the  action.         Id, 

SBLECTBmN.    See  HieHWAn^  !• 

SET-OFF.    See  Bahkb,  8. 

SEWERS.    See  Dbadts  asd  Sbwbbs;  Ik- 

TBBBST,  2,  8. 

SIGNATURE.    See  Wills,  L 
SLEEPING  CARS.    See  Cabbibiis,  4. 

SPECIFIC   PERFORMANCE. 

A  oontract  between  a  town  and  a  water- 
works company  for  the  purchase  by  the  town 
of  the  waterworks  at  a  price  to  be  mutually 
agreed  upon,  or,  on  failure  to  agree,  to  be  fixed 
bv  arbitrators,  will  be  enforced  by  the  court 
if  ihe  waterworks  company  refuses  to  agree  or 
to  appoint  arbitrators,  where  the  agreement  to 
purchase  is  merely  a  part  of  another  more  ex- 
tensive contract  under  which  the  parties  have 
incurred  obligation  so  that  they  cannot  be 
placed  in  statu  quo.  Brietoi  ▼.  Bristol  d  W. 
Waterworke  (R  L)  740 

STAIRWAYS.    See  Kasbmkhts, 

STANDPIPE.    See  Landlobd  ahd  Tm* 

ANT,  4. 

STATE,    See  Estofpbl,  4. 
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Statute  of  Fbaudb^Tazbs. 


STATUTE    OF    FRAUDS.     See   Con- 
tracts, 2-9;  PRINCIPAL  AKD  Agent,  8. 

STATUTES.     See   also   Conbtitutional 
Law,  1;  iNToxicATnie  Liquobb,  8. 

1.  A  statute  reconstructing  or  reforming  an 
existing  board  of  revenue  is  not  invalid  because 
its  title  is  '*An  Act  to  Establish  a  Board  of 
Revenue."    8taU,  Bragg,  v.  Bogen  (Ala.)  620 

2.  A  statute  oi^inal  in  form  and  in  Itself  in- 
telligible and  complete,  although  in  some  re- 
spects it  modifies  and  changes  existing  statutes 
V7hich  are  not  recited  at  length,  does  not  vio- 
late a  constitutional  provision  against  reviving 
or  amending  a  law  without  re-enacting  or  pub- 
lishing it  at  length.  Id, 

8.  The  elimination  of  a  provision  giving  a 
right  of  appeal  to  resident  owners  only  from  a 
statute  providing  for  annexation  mav  be  made' 
if  that  provision  is  unconstitutional,  without 
destroying  the  whole  statute.  Taggart  v. 
Claypole  (Ind.)  686 

4.  An  enrolled  bill  signed  by  the  governor 
and  by  the  presiding  officer  of  each  of  the  two 
Houses  of  the  ]efl:islature  cannot  be  impeached 
bv  reference  to  the  journals  of  either  House,  to 
snow  that  a  vote  thereon  was  not  taken  by  the 
yeas  and  nays  and  entered  in  the  journal  as  re- 
quired by  the  Constitution.  Lafferty  t.  Huff- 
man (Ey.)  208 

STREET  RAILWAYS.    See   also  Car- 

RIBB8,     6,    6;    I^BOUGBMCK,     8;     PUBLIO 
MONB!T. 

1.  Evidence  that  the  use  of  salt  is  necessary 
to  make  it  possible  to  run  street  cars  at  a  low 
place  In  which  the  water  gathers  during  the  day 
and  freezes  at  night  is  not  sufflcieht  to  show 
that  an  ordinance  prohibiting  the  use  of  salt  is 
unreasonable,  where  it  does  not  appear  that  at 
reasonable  expense  the  water  cannot  be  di- 
verted from  the  tracks.  State,  Coniolidnted 
Traction  Co.  ▼.  EUiaheth  (N.  J.  Sup.)        170 

8.  An  ordinance  prohibiting  the  use  of  salt 
on  a  street-railway  track  except  on  curves  at 
tftreet  corners  is  not  invalid  as  an  impairment 
of  the  franchise  of  a  street-railway  companv 
or  a  restriction  of  the  operation  of  its  road, 
merely  because  it  will  occasion  inconvenience 
or  involve  expense  or  prevent  the  company 
from  operating  its  road  so  successfully.      Id, 

8.  The  unreasonable  overloading  of  a  street 
car  and  its  unlawful  speed,  which  make  it  im- 
possible to  stop  the  car  as  soon  as  may  be  ne- 
cessary to  avert  a  collision,  are  eross  negli- 
.gence  which  renders  the  street  nulway  com- 
pany liable  for  a  resulting  accident.  Rich' 
mondB.  d  S.  Co.  v.  Carihright  (Va.)         220 

4  A  person  crossing  a  street-railway  track 
at  a  street  crossing  is  not  guilty  of  negligence 
per  ee  in  omitting  to  look  in  both  directions  for 
the  approach  of  a  car.  Cincinnati  Street  R, 
Co,  V.  SneU  (Ohio)  276 

6.  A  person  about  to  cross  the  trsck  of  a 
street  railway  at  a  street  crossing  must  exer- 
cise care  proportioned  to  the  danger  to  be 
avoided  and  tbe  consequences  which  may  re- 
sult from  want  of  it,  according  to  the  partic- 
ular circumstances  surrounding^  biro,  but  only 
such  care  as  may  reasonably  be  expecled  of 
persons  of  ordinary  prudence.  Id, 

82  L.R.  A. 


6.  The  introduction  of  new  forma  of  vehi- 
cles and  of  new  motive  power  in  street  rail- 
ways has  not  impaired  the  right  of  foot  psa- 
sengers  to  safe  passage  at  street  crossings;  but 
the  speed  of  cars  must  be  so  regulated  and  such 
warning  ^ven  of  their  approach,  at  whatever 
cost  of  pams  and  trouble,  that  the  footman  us- 
ing ordinary  care  may,  in  the  absence  of  un- 
avoidable accident,  cross  in  safety.  Id. 

Notes  and  Bbibf& 
Street  railways;  negligence  as  to  ooOisioB. 

Negligence  of,  or  of  persons  injured  bj.  87( 

SUBROGATION. 

One  whose  money  is  loaned  by  an  ageot  on 
a  deed  of  trust  which  is  invalid  because  not 
sk^ned  by  the  grantor^s  wife,  and  the  proceeds 
of  which  are  in  large  part  received  by  the 
agent  in  discharge  of  a  valid  deed  of  trust 
wnich  he  held  for  purchase  money,  may  by 
reason  of  the  agent's  adverse  persons!  interest 
in  the  matter,  which  was  not  known  to  the 
lender  but  was  known  to  the  borrower,  have 
the  valid  deed  of  trust  restored  and  be  subject 
to  iU  security.    Dorrah  v.  HiU  (Miss.)         6Si 

SUBWAYS.  Bee  also  Action  ob  Suit.  7; 
Eyidencb,  8;  Municifai.  Corfora- 
Tioifs,  6;  Public  Monet. 

1.  The  right  to  enter  upon  the  Public  Oar- 
den  in  Boston  so  far  as  is  necessary  to  make  a 
suitable  connection  between  surface  trades  and 
the  subway  authorized  by  Mass.  Stat  ICHM, 
chap.  648,  is  implied  from  the  right  given  to 
make  such  connection  on  or  near  Boylston 
street,  together  with  other  provisions  of  the 
statute.    Prince  Y,  Crocker  (iliLas.)  610 

3.  The  right  to  extend  a  subway  upon  the 
Public  Garden  in  Boston  under  ifass.  Stat 
1894,  chap.  648,  to  that  extent  modifiea  Mass. 
Pub.  Stat.  chap.  64,  §  18,  restricting  highways, 
street  railways,  etc.,  on  public  oommona  or 
parks.  Id. 

SUND AT.  Bee  also  CoNBTmrriONAL  Law^ 
7, 8, 17. 

1.  The  common  law  does  not  prohibit  or- 
dinary labor  on  Sunday.    Eden  v.  BeopU  (Iil.> 

65» 

2.  The  fact  that  a  personal  injury  was  sus- 
tained on  the  Lord's  Day  on  account  of  negli- 
gence of  a  railroad  company  is  not  a  defense  to 
recover  under  Mass.  Stat.  1884,  chap.  87. 
Jordan  v.  2few  York,  N.  H.  db  S.  £L  Co. 
(Mass.)  101 

Notes  and  Briefs. 


Validity  of  Sunday  law. 


659 


TAXES.  See  also  Coiiporationb,  4;  In- 
toxicating Liquors,  2;  Life  Tenants, 
1.  2;  Public  Monet;  Trial,  IS;  Tbusts^ 
10. 

1.  A  state  tax  levied  on  the  succession  by 
foreign  heirs,  legatees,  or  donees  to  property  of 
a  deceased  person,  is  inoperative  as  to  a  citizen 
and  subject  of  Italy,  who  by  treaty  is  entitled 
to  the  same  right  to  acquire  property  in  this 
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country  that  our  citizens  ba?e.    lU  Bixner^i 
Sueeeanon  (La.)  177 

2.  A  tax  on  credits  in  the  haods  of  resident 
trustees  holding  the  absolute  legal  title  thereto 
In  trust  for  nonresidents  of  the  state  is  within 
the  power  of  the  legislature  to  impose.  Detroit 
▼.  LeioU  (Mich.)  489 

8.  '^Inhabitants^  of  a  state,  whose  credits  of 
«Tery  kind  axe  taxed  by  Mich.  Pub.  Acts  1898, 
1^0.  206.  include  resident  trustees  holding  the 
absolute  legal  title  to  choses  in  action  for  the 
benefit  of  nonresidents.  Id, 

4.  An  express  exemption  of  the  shares  of  a 
^corporation  from  taxation,  nothing  else  ap- 
pearing, will  also  exempt  Uie  company  itself 
irom  taxation.  State,  Singer  Mfg.  Uo,  t.  Bep- 
penheimer  (N.  J.  Err.  &  App.)  643 

6.  A  franchise  tax  laid  on  the  capital  of  a 
corporation  less  the  value  of  its  personal 
and  real  property  in  the  state  violates  a  charter 
exemption  of  its  real  and  personal  property 
"not  actually  and  in  fact  within  the  state, 
.  .  .  and  the  stock  .  .  .  held  or  owned  bv 
any  of  its  stockholders."  la, 

6.  The  value  of  a  water-power  created  by  a 
•dam  in  a  river  which  forms  the  boundarv  be- 
tween towns  is  to  be  apportioned  to  the  lands 
binder  it  in  the  different  towns,  for  the  pur- 
pose of  taxation,  although  the  water-power  is 
^ised  entirely  for  the  operation  of  a  mill  in  one 
of  the  towns.  AmoBkeag  Mfg,  (Jo.  v.  Concord 
<N.  H.)  621 

Notes  and  Briefs. 

Taxes;  duty  of  life  tenant  to  pay,  744 

On  credits;  on  trust  property.  441 

Effect  of  tax  sale  on  land  held  by  life  ten- 
ant:—(I.)  General  rule;  (11.)  tenant  in  dower; 
<ni.)  tenant  by  curtesy;  (IV.)  devise  for  life; 
<V.)  pf^sition  of  purchaser:  (VI.)  the  statute  of 
limitations;  (VII.)  decisions  under  state  stat- 
utes. 805 

TAXPAYER,    8ee  Action  ob  Suit,  7. 

TELEGRAPHS.    See  Damages,  4. 

THEATER.    Bee  Injunction,  7.  ) 

TIMBER. 

Failure  to  remove  lo^s  after  they  are  cut. 
within  the  time  named  in  a  contract  for  the 
sale  and  removal  of  timber  within  a  definite 
time,  does  not  forfeit  the  title.  Macomber  v. 
Detroit,  L.  db  N.  R,  Co,  (Mich.)  102 

NOTEB  AND  BBIKFa. 

Timber;  sale  of,  time  to  remove.  108 

Title  to,  when  wrongfully  severed.         422 

TITUS.    See  Emblements. 

TOWN.    See  Intoxicating  Liquors,  1. 

TRADER.    See  Lett  and  Seizube,  1,  8. 

TREATIES.    See  also  Aliens;  Taxes,  1. 

Notes  and  Bbjefs. 

Treaties;  effect  of,  on  alien's  ri^ht  to 
inherit,  see  Descent  and  Dutbibution. 

^L.  R.  A. 


TREES.    See  Highwats,  1,  Notes  and 
Bbiefs. 

TRIAL. 

1.  Dismissing  a  suit  on  a  demurrer  to  evi- 
dence which,  with  all  legitimate  inferences 
therefrom,  makes  out  no  cause  of  action  is  not 
a  violation  of  the  constitutional  guaranty  of 
the  right  to  trial  by  Jury,  or  of  a  provision  thai 
judges  shall  not  charge  juries  with  respect  to 
matters  of  fact.  Hopkins  v.  NaehviUe  C,  d  St. 
L.  JELCo.  (Tenn.)  864 

2.  The  practice  of  demurring  to  evidence,  al- 
though cumbersome  and  antiquated,  may  be 
sustained  when  no  liability  is  established 
against  the  defendant  upon  the  facts  or  legiti- 
mate inferences  therefrom.  Id. 

8.  On  demurrer  to  evidence  the  other  party 
will  be  required  to  join  therein,  uoless  the 
case  be  plainly  against  the  demurrant  and  his 
object  in  demurring  is  clearly  nothing  but 
dehiy.    Mapa  v.  John  (W.  Va.)  800 

4.  Filing  indictments  against  witnesses  to 
prove  an  alibi,  based  solely  on  evidence  of  wit- 
nesses for  the  prosecution,  In  the  presence  of 
persons  summoned  to  serve  as  jurors  in  the 
trial  of  the  case,  is  improper  as  not  calculated 
to  give  the  accused  a  fair  and  impartial  trial. 
Atkin$  V.  Com.  (Ky.)  108 

6.  A  general  verdict  of  guilty  not  fixing  the 
value  of  the  property,  under  an  indictment 
charf^ing  burglary  and  larceny  in  the  same 
count,  is  a  conviction  of  burglary,  as  a  con- 
viction for  larceny  must  find  the' value  of  the 
property  stolen.    Late  v.  Peo]^  (Dl.)  180 

6.  Whether  an  obstructed  bavoo  was  a 
watercourse  or  not  may  be  upon  the  evidence 
a  question  for  the  jury,  Taeoo  dt  M,  V,  H.  Co. 
v.Dati^cMiss.)  202 

7.  Reasonable  prudence  of  a  woman  when 
ejected  from  a  train,  in  undertaking  to  walk  to 
a  certain  place,  is  a  question  for  the  jury. 
Sloane  v.  Southern  CaHfomia  R  Co.  (Cal.)    198 

8.  The  question  of  due  care  in  touching  an 
electric- light  wire  on  the  outside  of  a  building, 
by  a  person  who  is  not  an  expert,  is  for  the 
jury.  Orijfln  ▼.  United  Electric- Light  Co. 
iMass.)  400 

9.  The  mere  fact  that  a  woman  injured  by 
being  dragged  by  a  street  car  on  which  her 
clot  bine  was  caufl:ht  testified  that  she  should 
think  the  bolt  on  which  her  clothing  caught 
had  no  part  )n  throwinc  her  down,  aside  from 
the  jerking  of  the  car,  will  not  require  the  exclu- 
sion from  the  jury  of  the  question  as  to  negli- 

f^ence  in  the  position  of  tbe  bolt,  since  the  jury 
rom  all  the  circumstances  mav  decide  that  the 
bolt  was,  without  her  knowledge,  the  cause  of 
the  accident.  Tunnieliffe  v.  Bay  Citiee  Conaol, 
R.  Co.  (Mich.)  142 

10.  lostructing  the  jury  to  find  for  plaintiff 
or  for  defendant  in  case  they  find  the  existence 
of  certain  enumerated  facts  which  are  within 
the  issues,  on  which  evidence  has  been  given, 
does  not  violate  a  consUtutiooal  provision 
against  charging  with  respect  to  matters  of 
fact.  Byan  ▼•  Los  Angeles  lee  dt  C.  S.  Co. 
(Cal.)  524 

11.  A  verdict  is  properly  directed  for  de- 
fendant in   an  action  for  personal  injuries. 
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where  the  plaintiff  fails  to  prove  afflrmatively 
that  his  fault  or  negligeDce  did  DOt  con- 
tribute to  the  injury,  even  though  he  has  estab- 
lished all  the  other  facts  of  his  cause  of  action. 
CUwn  V.  Lake  Shore  d  M,  S,  R,  Co.  (Ind.)    149 

12.  The  question  is  for  the  Jury  whether  or 
not  a  devisee  of  a  life  estate  in  remainder  after 
a  prior  life  estate,  who  purchased  at  tax  sales 
caused  by  default  of  the  flret  life  tenant,  and 
entered  into  possession  after  the  latter's  death, 
had  accepted  or  renounced  the  devise.  De- 
freeee  v.  Lake  (Mich.)  744 


Notes  akd  Briefs. 
Trial;  demurrer  to  evidence. 
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TROVER.     8ee    Damages,   10;    Ehblb- 

HSNTS. 

TRUSTS.  See  also  Basks,  8,  9;  Equity, 
2;  Gift,  8,  4;  Leyt  and  Seizure,  8; 
Pru;cifal  and  Surety,  3;  Taxes,  3,  8; 
Wills.  2. 

1.  A  trust,  whether  declared  or  arising  from 
conduct,  which  does  not  with  reasonable  cer- 
tainty point  the  essential  elements  of  a  trust, 
is  no  trust  at  all.     Orth  v.  Orth  (Ind.)         298 

2.  A  voluntary  trust  is  a  gift,  and  remiires 
all  the  essentials  of  a  plain  gift  to  sustain  it. 
Bath  8av,  Inst  v.  Hathom  (lie.)  877 

8.  An  executed  trust  is  one  fully  and  finally 
declared  by  the  person  creatiniir  it,  so  that  noth- 
ing further  remains  to  be  done  in  order  to 
make  it  effective.  McCartney  ▼.  Hidgwny 
(111.)  556 

4.  An  executory  trust  is  one  which  is  not 
fully  and  finally  declared,  but  requires  some 
other  act  or  acts  in  order  to  perfect  it  and  carry 
out  the  intention  of  the  settlor.  /a. 

5.  An  agreement  between  the  devisees  of 
lands,  providing  for  the  selection  of  a  trustee 
by  tbe  parties  or  an  appointment  by  the  Judge, 
and  that  the  lands  shall  be  transferred  to  such 
trustee  by  a  proper  and  suitable  conveyance 
to  hold  a  portion  thereof  for  the  benefit  of  the 
sisters  of  such  devisees,  with  remainder  tp their 
children  no  consideration  moving  from  such 
children,  is  both  voluntary  and  executory, — 
especially  where  by  its  terms  it  is  impossible  to 
tell  what  lands  will  go  into  the  trust  estate. 

Id, 

6.  A  voluntary  settlement  in  trust  providing 
that  it  shall  take  effect  by  conveyance  will  not 
be  held  to  operate  as  a  declaration  of  trust. 

Id. 

7.  An  agreement  between  devisees  of  land  to 
convey  a  portion  thereof  to  a  trustee  to  be  ap- 
pointed, for  the  benefit  of  their  sisters  for  life 
with  remainder  to  the  latter's  children,  cannot 
be  considered  as  creating  a  trust  for  the  benefit 
of  the  remaindermen  on  the  ground  that  it 
creates  the  relation  of  vendor  and  purchaser, 
and  that  in  equity  vendors  are  trustees  of  Uie 
land  for  the  purchasers,  where  there  is  no  con- 
sideration as  between  such  remaindermen  and 
the  signers  of  the  agreement.  Id. 

8.  The  failure  to  perform  a  promise  made  by 
the  sole  beneficiary  of  a  will  to  the  testator,  to 
comply  with  his  request,  contained  in  a  letter, 
that  a  portion  of  the  property  should  be  used 
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to  aid  certain  other  persons,  is  not  sach  a  fraud 
as  will  create  a  trust  ex  mal^fido.  Orth  v.Orth 
(Ind.)  298 

9.  A  letter  to  testator's  wife  containing  advioe- 
as  to  the  management  of  the  estate,  and  ex- 
pressing a  hope  that  she  will  convey  certain 
property  to  a  person  named,  and  that  she  will 
have  sufficient  after  paying  debts  to  assist  all 
his  children  as  they  may  need  from  time  to 
time,  and  expressing  full  confidence  that  she- 
will  act  justly  toward  all,  closing  with  a  desiro^ 
that  she  will  have  a  competence  daring  life, 
and  then  what  18  left  give  to  all  the  children 
alike,— does  not  create  any  interest  in  the  prop- 
erty in  favor  of  the  children,  or  impose  any 
burden  upon  the  absolute  title  which  is  given 
to  her  by  the  will.  H. 

10.  Trustees  against  whom  judgment  is  res- 
dered  for  taxes  upon  the  trust  estate  are  entitled 
to  pay  it  from  the  trust  fund  and  be  credited 
with  the  amount  so  paid.  Iktroit  ▼.  LetM 
(Mich.)  43» 

11.  A  voluntary  settlement  intended  to  be 
effectuated  by  a  certain  mode  will  not  be  given 
effect  by  the  court  by  applying  a  different 
mode.    McCartney  ▼.  Midffway  (111.)  55S 

Notes  and  BaiEFS. 
See  also  Banks. 

Created  by  promise  to  testator;  by  fraud;  by 
parol  299 

Executory  or  executed.  5<& 

Admissions  and  waivers  by  fiduciaries  in  ac- 
tions:—(I.)  By  representative  of  infants:  (a> 
by  pleadings;  {h)  by  consent  decrees;  {fi)  by 
agreements;  id)  by  omissions;  (IL)  by  appear- 
ance: (a)  by  attorney;  (ft)  by  guardian  ad  litem; 
ic)  by  guardian;  {d)  by  curator  ad  hoe;  (IIL> 
by  trustees;  (lY.)  by  executors  and  adminis- 
trators; (V.)  bv  curator  ad  hoc;  (VL)  by  rep- 
resentatives of  idiots  and  lunatics;  (VlL)  by 
confession  of  judgment.  871 

UNION  DEPOT.    See  Wbit  and  F»k 

CESS,   2. 

USURY. 

Under  a  statute  allowing  8  per  cent  interest, 
a  loan  of  $850  for  the  term  of  40  years  is  not 
rendered  usurious  by  giving  a  bond  for  $1,009 
at  6  per  cent  per  annum  payable  semi-annuafly. 
although  it  bears  date  89  days  l)ef ore  the  money 
is  received  by  the  borrower,  and  although  it  is 
siipulaied  that  after  90  days^  default  upon  any 
instalment  of  interest  the  whole  of  the  prin- 
cipal shall  become  due  and  payable,  where  it 
Ib  not  stipulated  that  in  this  event  the  lender 
shall  not  account  for  interest  received  over  and 
above  8  per  cent  per  annum  on  the  loan  actually 
made,  and  there  is  no  devise  to  cover  up  usury, 
or  intent  to  make  default  before  the  full  term 
expired.    MeTighe  ▼.  Maoon  Oonstr.  Co.  (Ga.) 


VENDOR  AND   PURCHASER. 

A  recorded  quitclaim  deed  *'of  certain  real 
property  and  appurtenances  and  aU  the  grant- 
or's estate,  right,  title,  and  interest  therein,"  is 
a  "conveyance"  within  the  meaning  of  the  ts> 
cording  laws,  under  which  the  grantee  may  ba 


VmuB— Wnxa. 
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-proteeted  m  a  subfleqnent  purchaser  in  good 
faith  and  for  a  valuaole  consideration  acpiiost 
a  prior  unrecorded  deed.  WUhdm  t.  Wtlken 
(N.  Y.)  870 

BZLLB  AlfB  NOTB& 

Purchaser  under  quitclaim.  871 

VENUE.    See  Actios  ob  Sxttt,  10. 

VOTERS  AND  ELECTIONS.  See  also 
CouKTisa,  2;  Injunction,  8;  Mandamus, 
5;  W1TNB88BB,  7. 

1.  Illegal  ▼otioff  at  municipal  elections  is 
within  Fla.  Rev.  Stat  g  2787.  providing  that 
whoever  casts  an  illegal  vote  at  *'anj  election" 
in  the  state  held  according  to  law  shall  be  pun- 
ifltaed.    Bx  parte  Senior  {F\tL.)  188 

2.  A  ballot  for  school  directors  at  an  elec- 
tion to  choose  one  for  a  full  term  of  three 
years,  and  one  to  fill  a  vacancy  for  one  year, 
cannot  be  counted  when  it  contains  the  names 
of  two  persons  without  anything  to  designate 
which  office  either  is  intended  lor.  Fdge  ▼. 
KvykendaU  (111.)  656 

8.  A  ballot  containing  two  names,  with  the 
words  "long  term"  after  one  of  thera,  cast  at 
an  election  which  is  held  only  for  the  election 
of  school  directors,  one  for  a  long  term  and 
one  to  fill  a  vacancy,  can  be  counted  at  least 
for  the  person  named  for  the  long  term,  id- 
tbough  there  is  a  failure  to  designate  by  ex- 
press words  the  office  for  which  the  other 
person  was  named.  Id. 

4.  The  designation  of  the  office  to  be  filled, 
w^hich  a  ballot  must  show  under  1  Starr  &  0. 
(111.)  Stat.  p.  1008,  gg  52,  58,sufficiently  appears 
at  least  as  to  the  person  named  for  the  long 
term— upon  a  ballot  containing  the  names  01 
two  persons,  with  the  words  "long  term"  fol- 
lowing one  name,  without  any  other  words  to 
designate  tha  office,  when  the  election  is  held 
only  for  school  directors,  one  to  be  chosen  for 
a  long  term  and  one  for  a  vacancy.  Id, 

6.  An  election  on  a  proposition  to  relocate 
a  county-seat  is  not  void  because  of  a  defect  in 
the  notice  of  election  required  by  the  North 
Dakota  statutes,  where  it  appears  from  the 
▼ote  cast  that  the  voters  were  not  misled  by  it. 
StaU,  LitUe,  v.  Langhe  (N.  D.)  728 

6.  The  requirements  of  Dak.  Comp.  Laws, 
g  565,  that  if  the  county  board  orders  an 
election  on  a  proposition  to  relocate  the  county- 
seat  it  shall  be  its  duty  to  notifv  the  voters  in 
the  general  election  notices  to  designate  upon 
their  ballot  at  the  election  the  place  of  their 
choice,  is  substantially  complied  with  by  a 
notice  stating  that  one  of  the  purposes  of  the 
election  is  to  vote  upon  the  question  of  relocat- 
ing the  county-seat  Id. 

WABRANTT.    See  Sale,  4-«. 

WATERS.  See  also  Action  ob  Suit,  8; 
Corporations,  7;  Damagbs,  11,  12;  fes- 
ToPPBL,  5;  Ferribs;  Injunction,  4,  5; 
Landlord  and  Tenant,  4;  Lhotation 
OF  Actions;  Nuibancbb;  Railroads, 
7:  Specific  Performance;  Tazeb,  6; 
Trial,  6. 

1.  The  dedication  of  a  portion  of  the  Great 
Lakes  as  a  public  hunting  ground,  made  by 

S2L.aA. 


Mich.  Pub.  Acts  1805.  act  No.  112,  prohibitin|r 
the  cutting  or  destruction  of  rushes  or  other 
submarine  vegetation  on  submerged  lands,  ia 
valid.    People  v.  Silberwood  (Mich.)  694 

2.  The  fee  of  land  under  the  waters  of  Lake 
Erie  does  not  belong  to  riparian  proprietors, 
but  to  the  state  subject  to  the  right  of  naviga- 
tion. Id, 

8.  The  right  to  raise  water  by  means  of 
pumps  for  purposes  of  irrigation  may  be 
included  in  the  rights  of  a  riparian  proprietor. 
Ohamoek  t.  Eiguerra  (Cal.)  190 

4.  The  ressonableness  or  lawfulness  of  any 
diversion  of  water  is  in  no  wise  affected  by  the 
mere  mode  of  diversion.  Id. 

5.  The  altitude  of  the  land  of  a  ripariaa 
proprietor,  which  makes  it  impossible  to  irri- 
gate it  solely  by  natural  gravitation  from  the 
stresm  with  the  aid  of  ditches  and  dams  thereon 
which  will  not  back  the  water  on  lands  of 
other  persons,  will  not  defeat  his  right  to  a  Just 
and  equal  proportion  of  the  water  for  irrigatiDg 
purposes.  Id. 

6.  The  apportionment  of  the  flow  of  a  stream 
by  periods  of  time,  rather  than  by  a  divisioa 
of  its  quantity,  so  that  upper  and  lower  pro* 

{>rietors  ma:^  each  have  the  full  flow  for  des- 
gnated  periods,  instead  of  a  portion  of  the 
flow  all  the  time,  which  equity  may  order 
when  the  absorption  and  evaporation  of  the 
water  would  prevent  any  from  reaching  the 
lower  proprietor  if  the  flow  was  divided,  ma^ 
be  valid  as  to  water  used  for  domestic  pur* 
poses  as  well  as  that  used  for  irrigation.  Wia- 
gin§  T.  Museupiabe  Land  dk  W,  Do.  (Cal.)   667 

7.  A  land  owner  who  discharges  a  large  bod^ 
of  surface  water  con trarv  to  the  natural  course 
of  drainage,  by  ditches  leading  into  and  along- 
a  highway  to  a  ravine,  through  which  it  flowa 
across  the  land  of  another  person  who  is  injured 
thereby,  is  liable  for  the  damages,  when  he 
could,  as  effectively  and  conveniently,  have 
drained  the  water  into  the  ravine  on  his  own 
premises,  in  the  first  instance,  at  a  point  below 
the  premises  of  the  other  party.  Jacobton  v. 
Van  Boening  (Neb.)  221^ 

8.  The  refusal  of  a  water  company  to  sup- 
ply water  to  a  tenant  in  the  possession  and 
occupancy  of  a  house,  when  he  is  ready  to  pay 
for  it  in  advance  and  the  company  is  supply- 
log  a  city  and  its  inhabitants  under  a  franchise,, 
cannot  be  Justified  by  a  by-law  declining  to 
contract  for  water  with  any  persons  except 
owners  of  property  or  their  authorized  agents, 
8taU,  MiUted,  t.  Butte  CUy  Water  Co.  (Mont.) 

697 

Notes  and  Brutb. 

Waters;  state  ownership  of  land  under; 
use  of.  604 

Compelling  supply  of.  698- 

WILLS.  See  also  CoirrRAen,  6.  6,  10; 
EviDENOB,  15, 16,  28;  Real  Pbofkett; 
TriaIi,  12;  Trusts,  9. 

1.  The  signature  of  the  name  of  a  subscrib- 
ing witness  to  a  will  is  not  insufBcient  because 
it  Is  written  by  another  such  witness  in  the 

Presence  and  at  the  request  of  the  former. 
\e  CrawfordTe  WtU  (8.  0.)  7T 


^19 


WmreaaiM    Wbit  ahd  Fnocmm,, 


2,  The  rule  that  a  trust  in  personal  property 
may  be  cresied  bv  parol  cannot  be  permitted 
to  work  a  revocaifon  of  a  will  contrary  to  the 
requirements  of  the  statute  upon  that  subject. 
Orth  V.  Orih  (Ind.)  288 

8.  Legacies  to  daughters  of  a  testator  are 
adeemed,  at  least  j)ro  tanto,  by  his  conveyaoce 
to  them  of  lands  by  way  of  gift,  in  the  absence 
of  any  apparent  or  expressed  intent  to  the  con- 
trary,    (ktrmiehatl  ▼.  Laihrop  (Mich.)        282 

Notes  akd  Bbikfb. 


Wills;  signature  to,  by  witness. 
Ademption  of  legacies. 
Extrinsic  trust  to  modify. 


79 
282 
299 


IXTITNESSES.    See  also  Assumpsit;  Con- 

TBACTB,  1. 

1.  The  evidence  of  an  accomplice  is,  in  gen- 
€ra],  admissible  against  a  prisoner  on  trial. 
Lave  ▼.  People  (111.)  189 

2.  One  Jointly  indicted  with  others  may  be 
called  as  a  witness  for  the  state  after  the  entry 
of  a  nolle  proeequi  against  him.  Id, 

8w  The  wife  of  a  defendant  in  an  indict- 
ment may  be  called  as  a  witness  against  his 
codefendantfl,  where  a  nolle  prosequi  has  been 
entered  as  to  him.  Id. 

4.  A  witness  cannot  be  compelled  in  any 
Judicial  or  other  proceeding  to  disclose  facts 
or  circumstances  which  can  be  used  against 
him  as  admissions  of  guilt  or  connection  with 
any  criminal  offense  with  which  he  may  be 
charged,  or  the  sources  from,  or  means  by 
which,  evidence  of  its  commission  or  his  con- 
nection therewith  may  be  obtained.  Ex  parte 
JSenior  (FltL.)  138 

5.  The  right  of  privilege  against  disclosure 
of  incriminatory  evidence  can  only  be  claimed 
by  the  witness,  and  may  be  waived  by  him. 

Id. 

6.  A  witness  has  the  right  to  claim  his 
privilege  against  testifyinj^  to  facts  which 
may  incriminate  him,  and  is  not  bound  to  an- 
swer where  from  the  nature  of  the  investiga- 
tion, and  the  testimony  sought  it  reasonably 
appears  that  his  answer  may  criminate  or 
tend  to  criminate  him.  Id. 

7.  One  who  votes  at  an  election  may  refuse 
to  testify  as  to  his  vote,  in  a  suit  involving 
the  illegality  of  the  election,  on  the  ground 
that  his  answer  may  tend  to  criminate  him; 
but  where,  with  full  knowledge  of  his  rights, 
he  consents  to  testify'  that  he  did  vote,  and 
that  his  ballot  was  received  by  the  judges  and 
inspectors  of  election,  he  may  be  fully  exam- 
ined as  to  his  qualifications  as  a  voter.  Bx 
parte  Senior  (Fla.)  188 

8.  The  answer  of  a  witness  on  cross-exami- 
nation, to  an  immaterial  or  irrelevant  ques- 
tion, cannot  be  rebutted  by  other  witnesses. 
-Carpenter  Y,  Lingenfdter  (Neb.)  422 

9.  To  permit  a  witness  on  re-examination  to 
^  into  an  extended  account  of  alleged  machi- 
nations of  a  party  against  whom  she  testifies}  to 
-entrap  her  into  a  house  of  ill  fame  and  have 
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her  arrested,  ia  error  wnen  the  eonrt  has  re> 
fused  to  permit  cross-examination  aa  to  the 
fact  of  SDch  arrest.    Tuekat  ▼.  Tucker  (Miai.i 

10.  Evidence  that  a  woman  was  arrested  ia 
a  house  of  ill  fame  if  not  admissible  to  Im- 
peach her  testimony.  Id, 

11.  A  sworn  statement  by  a  witness  Is  doc 
inadmissible  for  the  purpose  of  impeachment, 
when  its  accuracy  is  denied  bv  the  witness, 
merely  because  it  was  procured  by  the  agent 
of  the  party  offering  it  without  notice  to  ihe 
other  party.  SuUivan  v.  Jefftrmm  Am.  R  Co. 
(Mo.)  187 

12.  A  witness  who  can,  but  will  not,  give 
security  for  his  appearance  and  is  committed 
for  hlB  refusal  will  not  be  entitled  to  h  per 
diem  fee  during  any  part  of  the  time  he  mar  ' 
be  detained  to  secure  his  attendance.  HaU  v. 
Somereet  County  (Md.)  449 

18.  A  witness  unable  to  find  security  be^ 
cause  of  his  own  misconduct  or  bad  char- 
acter will  not  be  entitled  to  a  per  diem  fee 
when  detained  to  secure  his  attendance.       Id. 

14  A  witness  will  be  entitled  to  per  dinn 
fees  for  the  term  of  his  detention  to  secure 
his  attendance  in  default  of  a  reoc^izance, 
when  his  inability  to  give  security  arises  from 
his  misfortune,  and  not  his  fault  Id. 

15.  An  expert  witness  does  not  waive  hb 
right  to  the  extra  compensation  which  he 
is  entitled  to  by  contract,  by  subsequently 
receiving  statutory  fees  as  a  witness  from 
the  party  who  has  engaged  him  and  by 
testifying  without  making  any  claim  for 
extra  compensation  even  if  he  is  not  in  fact 
asked  any  questions  which  call  for  his  opinion 
as  an  expert.    Barrue  v.  Phaneitf  (Mass.)  619 

"Notes  ASD  BBn&Fs. 

Witnesses;  privilege  of,  against  crimina- 
tion. 183 

Right  to  fees  during  detention.  449 

WOMEN.    See  Notaribs. 

WRIT  AND  PROCESS. 

1.  No  valid  service  of  process  upon  a  foreign 
corporation  can  be  had  by  servin^^  the  papers 
upon  one  of  its  officers  who  is  himself  plain- 
tiff in  the  action  or  attorney  in  fact  for  the 
plaintiff.  George  t.  Amerioan  Ginning  Co.  (8. 
C.)  7«4 

2b  An  assistant  ticket  agent  in  a  union  depot 
during  the  absence  of  the  head  ticket  agent 
is  an  '* acting  ticket  agent"  of  a  railroad 
company  for  which  he  performs  the  duties  of 
ticket  agent,  within  the  meaning  of  Minn. 
Gkn.  Stat.  1894,  g  5202,  respecting  service  of 
process  on  that  company,  although  h  is 
hired,  not  by  that  company,  but  by  the  o^  er 
of  the  union  depot.  Hilary  v.  Greai  Nortl  'a 
B.  Co.  (Minn.)  18 

NOTBS  AHD  BrIBFB. 

Writs;  service  on  agent  of  corporation.      18 
Service  on  officer  of  corporation.  H 
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L.  R.  A.  CASES  AS  AUTHORITIES. 


OASES  1:N^  32  L.  R  A, 


32  L.  R.  A.  33,  KANSAS  MOLINE  PLOW  CO.  v.  SHERMAN,  3  Okla.  204,  41 

Pac.   623. 
Fraud  as  Imvalldatlng:  transfer  or  conveyance. 

Cited  in  Fluegel  v.  Henschel,  7  N.  D.  279,  66  Am.  St.  Rep.  642,  74  N.  W.  996, 
holding  conveyance  by  debtor  invalid  as  against  existing  creditors,  where  grantee 
lias  knowledge  of  debtor's  fraudulent  intent. 

Cited  in  footnote  to  McDaniels  v.  J.  J.  Connelly  Shoe  Co.  60  L.  R.  A.'  947, 
which  sustains  statute  forbidding  purchase  of  stock  of  goods  in  bulk  without 
having  claims  of  seller's   creditors   settled. 

Cited  in  note  (31  L.  R.  A.  632)  on  participation  by  creditor  in  fraudulent  in- 
tent of  debtor  which  will  make  transfer  to  pay  or  secure  his  debt  invalid  as  to 
other   creditors. 

32  L.  R.  A.  73,  LA  SELLE  v.  WOOLERY,  11   Wash.  337,  39  Pac.  663. 
Conflict   of   laiiVB. 

Followed  in  Clark  v.  Eltinge,  29  W'ash.  223,  69  Pac.  736,  holding  money  bor- 
rowed in  another  state  by  husband  to  buy  lot  ana  erect  house  will  be  presumed 
community  debt  in  accordance  with  laws  of  forum,  in  absence  of  proof  of  laws 
of  otiier  state. 

Cited  in  note  (57  L.  R.  A.  354)  on  conflict  of  laws  as  to  matrimonial  property. 

32  K  R.  A.  77,  Re  CRAW^FORD,  46  S.  C.  299,  57  Am.  St.  Rep.  684,  24  S..E.  69. 
ElfialvalentB   of   personal   slHrnatare. 

Cited  in  Baker  v.  Irvine,  58  S.  C.  441,  36  S.  E.  742,  upholding  written  ac- 
ceptance of  service  by  one  autliorized  by  telephone;  Schnee  v.  Sehnee,  61  Kan. 
649,  60  Pac.  738,  holding  that  witness  to  will  need  not  touch  pen  or  hand  when 
name  is  written  at  his  request  by  another. 

32  L.  R.  A.  82,  DE  LA  MOXTANYA  v.  DE  LA  MONT  AN  YA,  112  Cal.  101,  53 

Am.  bt.  Rep.   165,  44  Pac.  345. 
ConstrnctiTe  service  In   personal  actions. 

Cited  in  Murray  t.  Murray,  115  Cal.  278,  56  Am.  St.  Rep.  97,  47   Pac.  37, 

holding  court  without  jurisdiction  to  compel  nonresident  not  personally  served 

to  execute  bond  for  alimony;   Boring  v.  Penniman,   134  Cal.  616,  66  Pac.  739, 
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excluding  as  evidence,  judgment  roll  in  personal  action  against  nonresident 
showing  service  by  publication;  Cabanne  v.  Graf,  87  Minn.  514,  59  L.  R.  A.  737, 
94  Am.  St.  Rep.  722,  92  N.  W.  461,  holding  unconstitutional,  statute  providing 
for  service  in  personal  action  against  nonresident  by  service  on  agent;  Smith 
y.  Smith,  74  Vt.  23,  51  Atl.  1060,  holding  court  without  jurisdiction  to  decree  pay 
ment  of  alimony,  where  process  was  not  served  on  libelee  and  he  did  not  ap- 
pear. 

Cited  in  footnote  to  Dunham  v.  Dunham,  35  L.  R.  A.  70,  which  denies  validity 
of  divorce  procured  in  other  state  by  woman  going  there  for  that  purpose,  anJ 
whose  husband  is  served  only  by   publication. 

Cited  in  notes  ( 50  h,  R.  A.  587 )  on  what  service  of  process  is  sufficient  to  con- 
stitute due  process  of  law;  (59  L.  R.  A.  178)  on  award  of  alimony  upon  eonfttrw- 
tive  service. 

Castody  of  children. 

Cited  in  note  (59  L.  R.  A.  177)  on  custody  of  children  when  internatiomil 
elements  involved. 


32  L.  R.  A.  92,  FUCHS  v.  MEISEL,  102  Mich.  357,  60  N.  W.  773. 
Rifirlit    to   enforce   trnat    In   chnrcli    property. 

Second  appeal  in  113  Mich.  559,  il  X.  W.  1117,  sustaining  right  of  repre- 
sentatives of  general  body  of  church,  to  whose  rules  all  members  had  submitted, 
to  use  church  property  after  withdrawal  of  majority  of  organiziition. 

Cited  in  White  v.  Rice,  112  Mich.  409,  70  N.  W.  1024,  sustaining  right  of 
trustees  and  agents  of  unincorporated  society  to  enforce  trust  providing  use  of 
church  for  such  society. 

Annotation  in  32  L.  R.  A.  92,  referred  to  particularly  in  Rodgers  v.  Burnett. 
108  Tenn.  183,  65  S.  W.  408,  holding  control  of  property  conveyed  to  religious 
society  for  use  as  church  controlled  by  specified  synod  forfeited  by  such  society 
uniting  with  other  synod. 

RigrhtB   of   majority. 

Cited  in  footnotes  to  Smith  v.  Pedigo,  32  L.  R.  A.  838,  which  denies  right  of 
majority  of  church  abandoning  its  religious  faith  to  hold  church  property;  Ltini: 
V.  Harvey,  34  L.  R.  A.  169,  which  holds  ineffectual,  attempt  by  majority  of  mem- 
bers of  independent  congregation  wrongfully  dropped  from  rolls,  to  hold  mwting: 
Frank.e  v.  Mann,  48  L.  R.  A.  856,  which  denies  right  of  majority  of  church  mem- 
bers to  employ  pastor  whose  teachings  inconsistent  with  those  of  sect  to  which 
local  church  belongs;  First  Baptist  Church  v.  Fort,  49  L.  R,  A.  617,  which  holds 
majority  of  church  members  entitled  to  continue  in  control  after  changing  belief. 

ConclnalvenesB   of   orders   of   ecclealaBtlcal   conrts. 

Cited  in  note  (49  L.  R.  A.  384)  on  conclusiveness  of  decisions  of  tribunals  of 
associations  or  corporations. 

32  L.  R.  A.  101,  JORDAN  v.  NEW  YORK,  N.  H.  &  H.  R.  CO.  165  Mass.  346,  52 

Am.  St.  Rep.  522,  43  N.  E.  111. 
"Wiko  1b  pasiieng:er. 

Cited  in  Young  v.  New  York,  N.  H.  &  H.  R.  Co.  171  :Mass.  34,  41  L.  R.  A.  193. 
50  N.  E.  455,  holding  one  in  station  intending  to  take  train,  a  passenger. 
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Duty  of  company  to  keep  station  and  platform  safe. 

Cited  in  footnotes  to  Herrman  v.  Great  Northern  R.  Co.  57  L.  R.  A.  390,  which 
holds  railroad  company  liable  for  injury  to  passenger  from  unsafe  condition  of 
depot  premises  leased  of  union  depot  company  or  its  receiver;  Lucas  v.  St.  Louis 
&  S.  R,  Co.  61  L.  R.  A.  452,  which  denies  liability  of  street  railway  company  to 
one  stumbling  over  stump  of  electric  light  pole  around  which  platform  built. 

Care  required  of  carrier. 

Approved  in  Metropolitan  Street  R.  Co.  v.  Hanson,  67  Kan.  259,  72  Pac.  773, 
holding  common  carrier  of  passengers  must  use  utmost  degree  of  care  and  skill 
in  preparation  and  management  of  its  means  of  conveyance. 

Re*  Ipsa  loqnltnr. 

Cited  in  Barnes  v.  New  York  C.  &  H.  R.  R.  Co.  42  Misc.  627,  87  N.  Y.  Supp. 
t>()8,  holding  that  from  fact  that  alighting  passenger  slipped  upon  oil  on  station 
platform,  jury  may  infer  carrier's  failure  to  exercise  ordinary  care. 

32  L.  R.  A.  102,  MACOMBER  v.  DETROIT,  L.  &  N.  R.  CO.  108  Mich.  491,  62 

Am.  St.  Rep.  n3,  66  N.  W.  376. 
Contract   for  sale  of  timber  apart   from   land. 

Cited  in  Carson  v.  Three  States  Lumber  Co.  108  Tenn.  687,  69  S.  W.  320,  hold- 
ing grantee  of  standing  trees  has  right  to  remove  them  within  reasonable  time; 
Bunch  V.  Elizabeth  City  Lumber  Co.  134  N.  C.  122,  46  S.  E.  24,  holding  one 
acquiring  right  to  cut  timber  for  five  years  is  without  interest  or  estate  in  the 
timber  on  expiration  of  time  fixed. 

Cited  in  note  (55  L.  R.  A.  526,  530)  on  conveyance  of  title  to  standing  timber 
without  conveying  title  to  land. 

32  L.  R.  A.  104,  DOWLING  v.  LIVINGSTONE,  108  Mich.  321,  62  Am.  St.  Rep. 

702,  66  N.  W.  225.        • 
Libel  by  expremlon  of  opinions  or  comments. 

Cited  in  footnote  to  Cherry  v.  Des  Moines  Leader,  54  L.  R.  A.  855,  which  holds 
not  actionable,  article  ridiculing,  in  exaggerated  terms,  extremely  ridiculous 
entertainment. 

32  L.  R.  A.  108,  ATKINS  v.  COM.  98  Ky.  539,  33  S.  \V.  948. 
Contlnnance  In  criminal  came. 

Cited  in  Fanton  v.  State,  50  Neb.  357,  36  L.  R.  A.  160,  69  N.  W.  953,  holding 
grant  of  continuance  rests  in  discretion  of  trial  court,  and  its  determination  will 
not  be  interfered  with  except  for  abuse  of  discretion. 

32  L.  R.  A.  113,  BOYER  v.  CHANDLER,  160  111.  394,  43  N.  E.  803. 
Foreclosure  of  mortarafire. 

Cited  in  Silverman  v.  Silverman,  189  111.  396,  59  N.  E.  949,  Affirming  90  111. 
App.  122,  holding  holder  of  cou]X)n  notes  may  foreclose  before  other  coupon  notes 
mature;  Chandler  v.  O'Neil,  62  111.  App.  419,  holding  holder  of  mortgage  need 
not  make  other  mortgagees  parties  in  foreclosure;  Chandler  v.  O'Neil,  62  111. 
App.  420,  and  Schlatt  v.  Johnson,  85  111.  App.  445,  holding  bill  may  pray  that 
sale  be  made  subject  to  lien  of  trust  deed. 
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Cited  in  note  (37  L.  R.  A.  747)  on  proceedings  to  exiforce  mortgage  for  part 
of  mortgage  debt. 

PoBsesslon  of  land  as  conBtractive  notice. 

Cited  in  Ashelford  v.  Willis,  194  111.  504,  62  N.  E.  817,  holdifig  purchaser 
bound  to  take  notice  of  right  of  way  theretofore  granted  for  suflicient  considera 
tion  by  informal  contract,  where  way  was  fenced  oflf  by  grantee  of  easement: 
Harden  v.  Dorthy,  12  App.  Div.  198,  42  N.  Y.  Supp.  827,  holding  posj?ession  of 
land  by  one  from  whom  deed  was  fraudulently  obtained,  and  by  grantee  also, 
equivocal,  where  both  resided  on  premises. 

32  L.  R.  A.  116,  GRAND  RAPIDS  v.  BR^UDY,  105  Mien.  670,  55  Am.  St.  Rep. 

472,  64  N.  W.  29. 
Municipal  control  of  trades. 

Cited  in  Kansas  City  v.  Gamier,  57  Kan.  415,  46  Pac.  707,  sustaining  ordi 
nan«e  requiring  pawnbrokers  to  furnish  records  of  purchases. 

Cited  in  footnotes  to  State  v.  Itzcovitch,  37  L.  R.  A.  673,  which  denies  right  of 
city  to  regulate  business  of  second-hand  stores,  unless  authority  expressly  given 
by  legislature;  Com.  v.  Hubley,  42  L.  R,  A.  403,  which  sustains  ordinance  re- 
stricting collection  of  rags  in  thickly  settled  part  of  city  by  unlicensed  persons: 
Price  V.  People,  55  L.  R.  A.  588,  which  sustains  license  fee  on  employment 
agencies;  State  v.  Ilyman,  64  L.  R.  A.  637,  which  holds  prohibition  against  u<ie 
of  room  in  tenement  or  dwelling  house  for  manufacture  of  clothing,  except  by 
immediate  member  of  family,  within  police  power. 

Cited  in  notes  (38  L.  R.  A.  657)  on  municipal  power  over  nuisances  relating 
to  trade  or  business;    (30  L.  R.  A.  437)  on  limit  of  amount  of  license  fees. 

Reasonableness   of  license   fees. 

Cited  in  Grand  Rapids  v.  Norman,  110  Mich.  546,  68  X.  W.  269,  sustaining 
license  fee  of  $30  yearly  on  hucksters,  under  law  vestjjiig  right  to  impose  not  to 
exceed  $15  a  day;  People  v.  Baker,  115  Mich.  201,  73  N.  \V.  115,  holding  licence 
fee  of  $5  weekly  on  peddlers  reasonable;  People  v.  Blom,  120  Mich.  48,  78  X.  W. 
1015,  sustaining  ordinance  imposing  additional  saloon  license  of  $300.  requiring 
certificate  of  character  from  six  reputable  citizens,  and  bond  for  $2,000;  Walia 
Walla  V.  Ferdon,  21  Wash.  310,  57  Pac.  796,  sustaining  license  fee  of  $50  a  day 
on  medicine  peddlers  making  exhibition  or  public  outcry. 

Revocation  of  license. 

Approved  in  W  allace  v.  Reno,  63  L.  R.  A.  343,  footnote  p.  337,  which  authorize* 
revocation  of  liquor  license  by  legislature  or  municipal  officers,  with  or  witliout 
notice  to  licensee. 

32  L.  R.  A.  122,  STATE  v.  TAFT,  118  N.  C.  1190,  54  Am.  St.  Rep.  768,  23  S.  E. 

970. 
Mnnlclpnl   control  of  trades. 

Cited  in  Rosenbaum  v.  Newbern,  118  X.  C.  100.  32  L.  R.  A.  126,  24  S.  E.  h 
upholding  ordinance  requiring  old-clothes  dealer  to  submit  wares  to  city  for 
fumigation;  State  v.  Higgs.  126  X.  C.  1025,  48  L.  R.  A.  450.  35  S.  E.  473,  hoUlins: 
ordinance  ordering  removal  of  all  signs  over  sidewalk  ineffective  unless  si^> 
obstruct;  StuU  y.  De  Mattos,  23  Wash.  76,  51  L.  R.  A.  895,  62  Pac.  451,  holdini: 
ordinance  imposing  auctioneer's  license  of  $25  per  day  not  legitimate  as  ezerds^ 
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of  police  power,  birt  valid  as  exercise  of  taxing  power;  Paul  v.  Washington,  134 
N.  C.  371,  66  L.  R.  A.  908,  47  S.  E.  793,  upholding  power  of  municipality  to 
impose  reasonable  regulations  and  restrictions  upon  liquor  traffic. 

Cited  in  footnotes  to  State  v.  Itzcovitch,  37  L.  R,  A.  673,  which  denies  right 
of  city  to  regulate  business  of  second-hand  stores  unless  authority  expressly 
j^ven  by  legislature;  Com.  v.  Hubley,  42  L.  R.  A.  403,  which  sustains  ordinance 
restricting  collection  of  rags  in  thickly  settled  part  of  city  by  unlicensed  persons. 

Cited  in  note  (38  L.  R.  A.  657)  on  municipal  power  over  nuisances  relating 
to  trade  or  business. 

32  L.  R.  A.  123,  ROSENBAUM  v.  NEWBERN,  118  N.  C.  83,  24  S.  E.  1. 
Municipal  control  of  trades. 

Cited  in  footnotes  to  State  v.  Itzcovitch,  37  L.  R,  A.  673,  which  denies  right 
of  city  to  regulate  business  of  second-hand  stores  unless  authority  expressly  given 
by  legislature;  Com.  v.  Hubley,  42  L.  R.  A.  403,  which  sustains  ordinance  re- 
stricting collection  of  rags  in  thickly  settled  part  of  city  by  unlicensed  persons; 
Prioe  V.  People,  55  L.  R.  A.  688,  which  sustains  license  fee  on  employment  agencies. 

Cited  in  notes  (32  L.  R.  A.  120)  on  police  power  as  exercised  by  municipali- 
ties over  business  of  pawnbrokers,  junk  dealers,  and  dealers  in  second-hand 
clothes;  (38  L.  R.  A.  657)  on  municipal  power  over  nuisances  relating  to  trade 
or  business. 

UnifonnltF  of  taxes  under  Conatitntion* 

Cited  in  Schaul  v.  Charlotte,  118  X.  C.  735,  24  S.  E.  526,  holding  city  may  lay 
different  license  taxes  upon  brokers  and  pawnbrokers  as  different  classes;  F.  S. 
Royster-Guano  Co.  v.  Tarboro,  126  N.  C.  71,  35  S.  E.  231,  holding  tax  on  prop- 
erty and  tax  on  privilege  of  selling  it  distinct;  State  v.  Irvin,  126  X.  C.  993,  36 
S.  E.  430,  holding  privilege  tax  on  sellers  of  tobacco  not  violation  of  constitu- 
tional provision  forbidding  discrimination  between  persons  of  same  class. 

City's  UabllltF  for  acts  of  officers  In  abase  of  discretion. 

Cited  in  Reynolds  v.  Board  of  Education,  33  App.  Div.  95,  53  N.  Y.  Supp.  75, 
holding  board  of  education  not  liable  for  acts  of  truant  officer. 

32  L.  R.  A.  127,  WHITE  v.  BREEN,  106  Ala.  159,  19  So.  59. 
Memorandnpi  ander  statate  of  fraads. 

Cited  in  Strouse  v.  Elting,  110  Ala.  140,  20  So.  123,  holding  parol  evidence 
ndniissible  to  show  facts  connecting  different  parts  of  memorandum  plainly  re- 
lating to  same  matter;  Thompson  v.  New  South  Coal  Co.  135  Ala.  635,  62  L.  R, 
A.  553,  93  Am.  St.  Rep.  49,  34  So.  31,  holding  fact  that  check  was  attached  to 
contract  did  not  bring  it  within  case  of  several  writings  constituting  memoi'an- 
dum. 

32  L.  R,  A.  131,  STATE  ew  rcl.  CORCORAN  v.  CHAPEL,  64  Minn.  130,  68  Am. 

St.  Rep.  524,  66  N.  W.  205. 
Constltntlonallty  of  srame  laws. 

Cited  in  State  v.  Dow,  70  N.  H.  287,  53  L.  R.  A.  315,  47  Atl.  734,  holding 
statute  prohibiting  trout  fishing  as  business,  within  police  power. 

Cited  in  footnotes  to  State  v.  Snowman,  50  L.  R.  A.  514,  which  sustains 
statute  requiring  license  for  business  of  guiding  in  inland  fishing  and  forest  hunt- 
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ing;  Smith  v.  State,  51  L.  R.  A.  404,  which  sustains  statute  prohibiting  pu*«jes- 
sion  of  quail  during  closed  season. 

32  L.  R.  A.  133,  Ex  parte  SENIOR,  37  Fla.  1,  19  So.  652. 
Prlvileire  as  to  incrimination. 

Cited  in  Re  (Jreen,  80  Mo.  App.  221,  holding  witness  not  bound  to  answer  when 
it  reasonably  appears  that  answer  may  incriminate  or  tend  to  convict  him  ;  Mi*- 
kimmins  v.  Shaver,  8  Wyo.  464,  49  L.  R.  A.  855,  58  Pac.  411  (dissenting  opinion i. 
majority  holding  personal  privilege  of  witness  claimable  only  when  it  apfiears  to 
court  reasonable  to  conclude  answer  would  incriminate;  Wallace  v.  State.  41 
Fla.  504,  20  So.  713,  holding  question  whether  witness's  place  was  house  of  pros- 
titution, such  that  court  could  see  that  it  would  tend  to  incriminate  her. 

RevieiiT  of  committal   for  contempt. 

Cited  in  Miskinunins  v.  Shaver,  8  Wyo.  414,  49  L.  R.  A.  839,  58  Pac  411, 
holding  appeal  court  may  inquire  whether  facts  constitute  contempt,  and  confer 
jurisdiction. 

32  L.  R.  A.  139,  I/)VE  v.  PEOPLE,  160  111.  501,  43  N.  E.  710. 
'What   constltntes   bnrgrlary* 

Cited  in  footnote  to  State  v.  Crawford,  46  L.  R.  A.  312,  which  holds  burglarious 
entry  made  by  boring  holes  into  granary,  through  which  grain  passes  by  own 
weight. 

Consent   of  complainant   to  commiiision   of  crime. 

Cited  in  State  v.  Hull,  33  Or.  63,  72  Am.  St.  Rep.  694,  54  Pac.  159,  holding 
taking  of  property  with  co-operation  of  owner's  agent,  employed  for  purpose. 
not  larceny;  Strait  v.  State,  77  Miss.  697,  27  So.  617,  holding  one  let  in  by  per- 
son acting  for  owner  not  guilty  of  burglary;  Evanston  v.  Meyers,  70  111.  Apjj. 
207,  holding  it  no  offense  where  prisoner  was  induced  to  violate  ordinance  by 
persons  employed  by  city;  State  v.  Waghalter,  177  Mo.  687.  76  S.  W.  1028, 
holding  that  when  owner  consents,  or  by  his  agent  assists,  in  a  taking  contrivt»4i 
by  himself,  it  is  not  larceny;  People  v.  Mills,  178  N.  Y.  298,  67  L.  R,  A.  13L 
70  N.  E.  786  (dissenting  opinion),  majority  holding  one  who  proposes  to  remove 
court  records  from  files  and  destroy  them  guilty  as  principal,  although  record:* 
are  given  him  by  officer  for  purpo-^e  of  detecting  him  in  commission  of  crime. 

Cited  in  footnote  to  State  v.  Abley,  46  L.  R.  A.  862,  vhich  sustains  liabilitv 
for  burglary  though  clerk,  without  employer's  knowledge,  loans  key  at  officer's 
request,  to  have  duplicate  made  for  burglar's  use. 

Competency  of  irlfe  as  witne«». 

Approved  in  Graff  v.  People,  108  111.  App.  171,  holding  rule  that  wife  is  in- 
competent witness  for  or  against  husband  in  criminal  case  not  applicable  where 
husband  has  pleaded  guilty. 

32  L.  R.  A.  142,  TUNNICLIFFE  ▼.  BAY  CITIES  CONSOL.  R.  CO.  102  Mich. 

024,  01  N.  W.  11. 

Second  appeal  in  107  Mich.  262,  65  N.  W.  226. 

Remoteness   of   damagre. 

Cited  in  footnotes  to  Mitchell  v.  Rochester  R.  Co.  34  L.  R.   A.   781,  which 
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denies  rig-ht  to  recover  for  miscarriage  resulting  from  fright  caused  by  negli- 
^nce;  McKeon  v.  Chicago,  M.  &  St.  P.  R.  Co.  35  L.  R.  A.  252,  which  holds  car- 
rier liable  in  tort  for  hurrying  sleeping  car  passenger  not  properly  dressed,  from 
train,  resulting  in  miscarriage. 

Cited  in  note  (53  L.  R.  A.  634,  635)  on  extent  of  trespasser's  liability  for 
consequential  injuries  resulting  from  trespass. 

32  L.  R.  A.   146,  CONSUMERS'  GAS  TRUST  CO.  v.  PERREGO,  144  Ind.  350, 
43  N.  E.  306. 

Lflability   as    to    explOBions. 

Approved  in  Indianapolis  Abattoir  Co.  v.  Temperly,  169  Ind.  654,  95  Am.  St. 
Rep.  330,  64  N.  E.  906,  holding  landlord  liable  to  tenant  injured,  without  con- 
tributory fault,  by  explosion  of  gas  leaking  from  pipes  maintained  by  landlord. 

Cited  in  footnotes  to  Purdy  v.  Westinghouse  Electric  &  Mfg.  Co.  51  L.  R.  A. 
881,  which  holds  use  of  barrels  formerly  containing  explosive  substance,  for 
shipping  iron,  does  not  render  employer  liable  for  injury  to  employee  by  explo- 
sion; Vieth  V.  Hope  Salt  &  Coal  Co.  57  L.  R.  A.  410,  which  denies  liability  for 
injury  to  neighbor  by  explosion  of  steam  boiler  operated  on  one's  own  premises 
with  care  and  skill. 

Nearllffence   of  eras  comiiany. 

Cited  in  Richmond  Gas  Co.  v.  Baker,  146  Ind.  606,  36  L.  R.  A.  688,  footnote 
p.  683,  45  N.  E.  1049,  holding  gas  company  liable  for  escape  of  gas  from  cracked 
elbow  in  pipe,  repair  of  which  has  been  unsuccessfully  attempted. 

Cited  in  footnotes  to  Barrickman  v.  Marion  Oil  Co.  44  L.  R.  A.  92.  which 
holds  gas  company  liable  for  furnishing  natural  gas  at  so  great  a  pressure  as ' 
to  set  building  on  fire;  McKenna  v.  Bridgewater  Gas  Co.  47  L.  R.  A.  790,  which 
denies  gas  company's  liability  for  explosion  due  to  blundering  act  of  employee  of 
other  company;  Pine  Bluff  Water  &  Light  Co.  v.  Schneider,  33  L.  R.  A.  366, 
which  requires  gas  company  with  notice  of  break  in  pipes  to  take  precautions 
against  injury. 

ESvicleiice  of  neiirllgrenee  in  connectecl   circamstameeB. 

Cited  in  Logansport  &  W.  Valley  Natural  Gas  Co.  v.  Coate,  29  Ind.  App.  304, 
64  N.  E.  638,  holding  evidence  admissible,  in  case  of  damage  from  gas  leak,  of 
leaks  in  other  parts  of  pipe  system. 

32  L.  R.  A.   149,  OLESON  v.  LAKE  SHORE  &  M.  S.  R.  CO.   143  Ind.  405,  42 

N.  E.  736. 
Direction  of  Terdict. 

Cited  in  Meyer  v.  Manhattan  L.  Ins.  Co.  144  Ind.  446,  43  N.  E.  448,  holding 
•  direction  of  verdict  for  defendant  proper  where  substantial  element  of  cause  of 
action  without  support  from  evidence;  Herod  v.  State,  15  Ind.  App.  653,  43  N.  E. 
144;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Heath,  22  Ind.  App.  56,  53  N.  E.  198; 
Staldter  v.  Huntington,  153  Ind.  363,  55  N.  E.  88;  Dunnington  v.  Syfers,  157 
Ind.  462,  62  N.  E.  29, —  holding  proper,  direction  of  verdict  for  defendant  on 
entire  failure  of  proof  of  essential  fact;  Cleveland,  C.  C.  &  St,  L.  R.  Co.  v.  Heath, 
22  Ind.  App.  56,  53  N.  E.  198,  and  Menaugh  v.  Bedford  Belt  R.  Co.  157  Ind.  24, 
60  N.  E.  694,  holding  that  where  verdict  should  be  sot  aside  as  contrary  to  law 
and  evidence,  motion  to  have  verdict  directed  should  be  granted;  Goode  v.  Elwood 
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Lodge  No.  166,  K.  of  P.  160  Ind.  266,  66  N.  E.  742,  holding,  in  suit  by  trustee  m 
bankruptcy  to  recover  alleged  preferential  payment, , verdict  for  defendant  prop- 
erly directed  where  payment  was  made  with  funds  of  insolvent's  wife. 

Contrlbatory  negligence. 

Cited  in  Pennsylvania  Co.  v.  Finney,  145  Ind.  557,  42  N.  E.  816,  holding  brake- 
man  descending  side  of  moving  car  without  looking  ahead,  negligent;  Louisville 
&  N.  R.  Co.  v.  Kemper,  147  Ind.  567,  47  N.  E.  214,  holding  question  of  notice  to 
plaintiff  as  to  condition  of  place  of  work  not  one  of  contributory  negligence,  but 
of  waiver;  Baltimore  &  0.  R.  Co.  v.  Talmage,  15  Ind.  App.  213,  43  N.  E.  1019. 
and  Lake  Erie  &  W.  R.  Co.  v.  Pence,  24  Ind.  App.  19,  55  N.  E.  1036,  holding 
burden  on  plaintiff  to  prove  affirmatively  absence  of  contributory  negligence: 
Lake  Erie  &  W.  R.  Co.  v.  Graver,  23  Ind.  App.  689,  55  N.  E.  968,  holding  fact, 
specially  found,  that  plaintiff  failed  to  stop  and  listen  at  railroad  crossing, 
irreconcilable  with  verdict  in  his  favor  for  personal  injuries;  Kauffman  v.  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  144  Ind.  457,  43  N.  E.  446;  Hartzell  v.  Louisvillc- 
N.  A.  &  C.  R,  Co.  15  Ind.  App.  419,  44  N.  E.  315;  Whitcorab  v.  Standard  Oil  Co. 
153  Ind.  518,  55  N.  E.  440, —  sustaining  direction  of  verdict  for  defendant  where 
there  was  no  evidence  of  freedom. from  contributory  negligence,  although  there 
was  no  evidence  of  plaintiff's. negligence;  Sutherland  v.  Cleveland,  C.  C.  &  St.  L. 
R.  Co.  148  Ind.  310,  47  N.  E.  624,  holding  error  in  refusing  to  admit  ordinance 
as  ta  speed  of  train,  harmless  where  freedom  from  contributory  negligence  not 
established;  Chicago  &  N.  W.  R.  Co.  v.  Andrews,  130  Fed.  73,  holding  person 
walking  or  driving  upon  railroad  crossing  without  looking  or  listening,  guilty  of 
contributory  negligence. 

Distinguished  in  Indianapolis  Union  R.  Co.  v.  Neubacher,  16  Ind.  App.  55, 
44  N.  E.  669,  holding  it  not  negligence  in  law  not  to  wait  after  train  has  passed 
to  see  if  train  going  in  opposite  direction,  when  gates  are  open. 

-—  DatF  to  look  and  listen. 

Cited  in  Miller  v.  Terra  Haute  &  I.  R.  Co.  144  Ind.  327,  43  N.  E.  257,  denying 
liability  of  railroad  company  for  failure  to  whistle  when  injured  person  did  not 
look  and  listen;  Baltimore  &  0.  R.  Co.  v.  Talmage,  15  Ind.  App.  206,  43  N.  E. 
1019,  holding  it  contributory  negligence  to  assume  other  train  will  not  follow 
within  minute,  and  failing  to  look  and  listen  again;  Cleveland,  C.  C.  &  St.  L. 
R.  Co.  V.  Griffin,  26  Ind.  App.  373,  58  N.  E.  503,  reversing  judgment  where 
interrogatories  to  jury  showed  injury  might  have  been  avoided  if  plaintiff  had 
stopped  and  listened  attentively;  Towers  v.  Lake  Erie  &  W.  R.  Co.  18  Ind.  App. 
087,  48  N.  E.  1046,  holding  driving  ner\^ou8  horses  on  crossing,  without  listening, 
clearly  negligence;  Tesch  v.  Milwaukee  Electric  R,  &  Light  Co.  108  Wis.  611,  53 
L.  R.  A.  626,  84  N.  W.  823,  holding  no  contributory  negligence,  as  matter  of 
law,  where  plaintiff  looks  both  ways  at  street  railway  crossing,  but  fails  to  see 
oar  concealed  behind  stationary  one;  Wabash  R.  Co.  v.  Biddle,  27  Ind.  App.  172, 
00  N.  E.  12  (dissenting  opinion),  majority  holding  contributory  negligence  ques- 
tion for  jury  where  plaintiff  looked  and  listened  at  75  and  25  feet  from  track, 
from  covered  wagon,  and  train  gave  no  signals;  Rich  v.  Evansville  &  T.  H.  R. 
Co.  31  Ind.  App.  14,  66  N.  E.  1028,  holding  duty  of  traveler  to  look  and  listen  at 
crossing  not  excused  by  failure  of  engineer  to  signal  approach  of  train;  Malott 
y.  Hawkins,  159  Ind.  134,  63  N.  E.  308,  holding  traveler  must  look  and  listen  at 
railroad  crossing. 

Cited  in  footnotes  to  Woehrle  v.  Minnesota  Transfer  R.  Co.  52  L.  R.  A.  349, 
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which  holds  traveler's  failure  to  look  and  listen  when  watchman  absent  not 
neg-ligence  per  se;  Lorenz  v.  Burlington,  C.  R.  &  N.  R.  Co.  56  L.  R.  A.  753|  which 
holds  negligence  of  one  pursuing  cow,  in  not  looking  and  listening  before  crossing 
railroad  track,  for  jury;  Keenan  v.  Union  Traction  Co.  58  L.  R.  A.  217,  which 
holds  failure  to  look  for  train  when  within  35  feet  of  track,  negligence. 

32   L.  R.  A.  164,  SCOTT  v.  CLEVELAND,  C.  C.  &  ST.  L.  R,  CO.  144  Ind.  125, 
43  N.  E.  133. 

Allegation  of  nesllflrence* 

Cited  in  note  (59  L.  R.  A.  243)  on  sufficiency  of  general  allegations  of  negli- 
gence. 

ESJection  of  paaaenver. 

Cited  in  footnote  to  Atkinson  v.  Southern  R.  Co.  55  L.  R.  A.  223,  which  holds 
carrier  liable  for  ejection  of  passenger  because  train  does  not  stop  at  his  station, 
as  ticket  seller  had  incorrectly  told  him  it  would. 

TrfltABiiilBsioii   on   ^rroma;  railroad. 

Cited  in  footnote  to  Beers  v.  Boston  &  A.  K  Co.  32  L.  R.  A.  535,  which  denies 
liability  for  mere  negligence  in  loss  of  trunk  checked  over  wrong  road. 

32  L.  R.  A.  157,  LAMAR  WATER  &  ELECTRIC  LIGHT  CO.  v.  LAMAR*  128 

Mo.  188,  26  S.  W.  1025,  31  S.  W.  756. 
Constltatlomal  rate  of  taxation. 

Followed  in  Aurora  Water  Co.  v.  Aurora,  129  Mo.  574,  31  S.  W.  946;  Lamar 
Water  &  Electric  Light  Co.  v.  Lamar,  140  Mo.  155,  39  S.  W.  768;  Stanberry  v. 
Jordan,  145  Mo.  381,  46  S.  W.  1093;  Kansas  City  v.  Bacon,  147  Mo.  282,  48 
S.  W.  860;  State  ex  rel  Miller  v.  Missouri,  K.  &  T.  R.  Co.  164  Mo.  211,  64  S.  W. 
187;  Lexington  ex  rel.  Price  v.  Lafayette  County  Bank,  165  Mo.  682,  65  S.  W. 
943, —  as  to  rate  of  taxation  under  Missouri  Constitution. 

Cited  in  State  ex  rel  Hill  v.  Wabash  R.  Co.  169  Mo.  573,  70  S.  W.  132,  holding 
tax  under  Mo.  Const,  art.  10,  $  12,  invalid  unless  approved  by  two-thirds  vote. 

Mnnidpal    indebtedness. 

Cited  in  footnotes  to  Brashefir  v.  Madison,  33  L.  R.  A.  474,  which  authorizes 
appropriation  to  buy  lire  alarm  apparatus  when  sufficii-nt  on  hand  appropriated 
for  fire  purposes;  La  Porte  v.  Gamewell  Fire  Alarm  Teleg.  Co.  35  L.  R.  A.  686, 
which  holds  city  contract  for  water  or  light  does  not  create  indebtedness  for 
aggregate  sum  of  all  instalments;  Kiehl  v.  South  Bend,  36  L.  R.  A.  228,  which 
liolds  indebtedness  for  hydrant  rentals  invalid  where  limitation  of  indebtedness 
exceeded  when  rentals  become  due;  South  Bend  v.  Reynolds,  49  L.  R.  A.  795, 
which  holds  limit  of  indebtedness  not  exceeded  by  contract  for  erection  by  in- 
dividual of  city  hall  on  city  land,  with  agreement  to  pay  fair  rental  and  option 
of  purchase;  State  ex  rel.  Helena  Waterworks  Co.  v.  Helena,  55  L.  R.  A.  336, 
which  holds  contract  for  water  supply  for  term  of  years  \vithin  provision  as  to 
limitation  of  city  indebtedness. 

Mnnicipal  revenue. 

Cited  in  Webb  City  &  C.  Waterworks  Co.  v.  Carterville,  142  Mo.  116,  43  S.  W. 
1)25,  holding  "income  and  revenue  for  each  year"  excludes  money  received  from 
sale  of  bonds. 
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Municipal  contracts. 

Cited  in  Dawson  v.  Dawson  Waterworks  Co.  106  Ga.  718,  32  S.  E.  907,  holding: 
city  may  contract  to  supply  city  with  water  for  one  year,  if  enough  in  trea^-ur} 
to  pay  for  one  year;  Aurora  Water  Co.  v.  Aurora,  129  Mo.  578,  31  S.  W.  946, 
sustaining  as  complete  contract,  required  to  be  written,  ordinance  allowing  con- 
struction of  water  works,  approval  by  voters,  and  acceptance  by  persons  in- 
structing. 

Municipal   ordinance   subject   to   ratifyinar   vote. 

Cited  in  Saleno  v.  Neosho,  127  Mx).  637,  27  L.  R,  A.  772,  48  Am.  St.  Rep.  65-1. 
30  S.  W.  190,  holding  city  may  make  contract  subject  to  approval  at  election. 

Construction  of  contracts. 

Cited  in  Wiggins  Ferry  Co.  v.  Chicago  &  A.  R.  Co.  128  Mo.  245,  27  S.  W.  5*IS, 
holding  where  contract  fairly  and  reasonably  open  to  two  constructions,  one  mak- 
ing legal  and  other  illegal,  former  must  be  adopted. 

Construction    of    statutes. 

Cited  in  Robert  J.  Boyd  Paving  &  Contracting  Co.  v.  Ward,  28  C.  C.  A.  671, 
55  U.  S.  App.  730,  85  Fed.  31,  and.Ormsby  v.  Ottman,  29  C.  C.  A.  299,  56  U.  S. 
App.  510,  85  Fed.  496,  holding  it  always  competent  to  consider  consequences  of 
act,  to  discover  intention  of  framers. 

32  L.  R.  A.  167,  SULLIVAN  v.  JEFFERSON  AVE.  R.  CO.  133  Mo.  1,  34  S.  W. 

566. 
Neirlisence. 

Followed  in  Fuchs  v.  St.  Louis,  167  Mo.  644,  57  L.  R.  A.  144,  67  S.  W.  610, 
holding  explosion  of  gas  in  sewer,  causing  injury,  does  not  make  out  prima  facie 
case  of  negligence  against  city. 

Cited  in  American  Brewing  Asso.  v.  Talbot,  141  Mo.  687,  64  Am.  St.  Rep.  53S, 
42  S.  W.  679,  holding  warehouseman  not  liable  for  damage  from  unprecedente-J 
flood;  Graney  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  157  Mo.  684,  60  L.  R.  A.  159,  57 
S.  W.  276,  holding  railroad  not  liable  for  boy  being  sucked  under  train  passing 
at  prohibited  speed,  probability  of  such  result  not  being  proved  to  be  known  or 
to  be  apprehended;  Rogers  v.  Meyerson  Printing  Co.  103  Mo.  App.  692.  78  S. 
W.  79,  holding  it  question  for  jury  whether  master  was  negligent  in  failing  to 
place  bars  at  window  through  which  employee  fell. 

— —  Desrre.e  of  care  of  common  carrier. 

Cited  in  Freeman  v.  Metropolitan  Street  R.  Co,  95  Mo.  App.  100,  68  S.  W. 
1057,  holding  error,  charge  to  find  for  plaintifT  unless  sudden  accidental  stop  of 
cable  car  could  have  been  prevented  by  utmost  human  skill,  diligence,  and  fore- 
sight by  carrier;  Feary  v.  Metropolitan  Street  R.  Co.  Ib2  Mo.  104,  62  S.  W.  452, 
denying  requirement  of  "utmost  practicable  human  skill,  ailigence,  and  fore- 
sight," to  prevent  cable  car  from  running  away;  Poscli  v.  Southern  Electric  R- 
Co.  76  Mo.  App.  607,  requiring  of  carrier's  servants  a  high  degree  of  care, 
such  as  would  be  exercised  by  very  careful  and  skilful  railroad  employees: 
Krone  v.  Southwest  Missouri  Electric  R.  Co.  97  Mo.  App.  612,  71  S.  W.  712, 
holding  street  railway  company  not  liable  for  injury  due  to  careless  or  mis- 
chievous act  of  stranger  who  gave  signal  which  started  car  before  plaintiff 
could  alight;  Heyde  v.  St.  Louis  Transit  Co.  102  Mo.  App.  541,  77  S.  W.  127. 
holding  railway  company  liable  to  passenger  injured   by  derailment  of  car,  if 
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accident  could  have  been  prevented  by  exercise  of  very  high  degree  of  care  and 
skill;  Lynch  v.  St.  Louis  Transit  Co.  102  Mo.  App.  642,  77  S.  W.  100,  denyinj? 
recoverj'  to  one  who  sprained  muscles  of  leg  in  alighting  from  car  at  place  ap- 
parently safe. 

Cited  in  footnotes  to  Tall  v.  Baltimore  Steam  Packet  Co.  47  L.  R.  A.  120,  which 
denies  carrier's  liability  for  shooting  of  passenger  during  quarrel  with  other 
passengers  over  game  of  cards;  Spangler  v.  St.  Joseph  &  G.  I.  R.  Co.  63  L.  R. 
A.  634,  which  holds  carrier  liable  for  injury  to  passenger  by  missile  thrown 
through  window  by  fellow  passengers  known  to  be  intoxicated  and  to  have  threat- 
ened revenge  on  passengers  interfering  with  their  disorderly  conduct. 

Hannlemi    error    In    Inntrnctloiiii. 

Followed  in  Wagner  v.  Edison  Electric  Illuminating  Co.  82  Mo.  App.  300, 
and  Link  v.  Prufrock,  85  Mo.  App.  623,  affirming  judgment,  notwithstanding  er- 
roneous instructions  not  prejudicial  or  affecting  the  merits.  • 

Approved  in  Wagner  v.  Edison  Electric  Illuminating  Co.  177  Mo.  60,  75  S. 
W.  966,  holding  erroneous  instructions  not  ground  for  reversal  where  they  did 
not  materially  afiect  merits  or  prejudice  appellant. 

Impeachment   of  nrltneiis   bjr   -vf-ritlngr. 

Cited  in  State  v.  Baker,  136  Mo.  83,  37  S.  W.  810,  holding  written  statement 
inadmissible  when  admitted  by  witness  to  be  ners,  but  claimed  to  be  false  and  ex- 
ecuted under  duress. 

32  L.  R.  A.  170,  STATE,  CONSOLIDATED  TRACTION  CO.,  PROSECUTOR,  v. 

ELIZABETH,  58  N.  J.  L.  619,  34  Atl.  i46. 
Mnniclpal  control  of  pnbllc  service  corporations. 

Cited  in  State,  Cape  May,  D.  B.  &  S.  P.  R.  Co.,  Prosecutor,  v.  Cape  May,  59 
N.  J.  L.  395,  36  L.  R.  A.  656,  36  Atl.  679,  sustaining  ordinance  limiting  speed  of 
electric  cars;  State,  Cape  May,  D.  B.  &  S.  P.  R.  Co.,  Prosecutor,  v.  Cape  May, 
59  N.  J.  L.  399,  36  L.  R.  A.  654,  36  Atl.  696,  sustaining  ordinance  retjuiring  electric 
ears  to  have  fenders;  State,  Cape  May,  D.  B.  &  S.  P.  R.  Co.,  Prosecutor,  v. 
Cape  May,  69  N  J.  L.  407,  36  L.  R.  A.  658,  36  Atl.  678,  sustaining  ordinance  re- 
quiring electric  cars  to  come  to  full  stop  at  intersecting  streets;  State,  Consoli- 
dated Traction  Co.,  Prosecutor,  v.  East  Orange,  61  N.  J.  L.  205,  38  Atl.  803, 
sustaining  ordinance  prohibiting  cutting  of  trees  for  running  electric  wires 
through  streets  until  consent  of  town  committee  is  obtained;  State,  Consolidated 
Traction  Co.,  Prosecutor,  v.  East  Orange,  61  N.  J.  L.  207.  38  Atl.  803,  holding 
railroad  company  presumed  to  know  its  business  must  be  conducted  under  rea- 
sonable rules  imposed  by  municipality;  Nicoll  v.  New  York  &  N.  J.  Teleph.  Co. 
62  X.  J.  L.  157,  40  Atl.  627,  holding  grant  to  telephone  company  to  use  street 
to  string  wires  does  not  mean  taking  of  land;  Fair  Haven  &  W.  P.  Co.  v.  New 
Haven,  75  Conn.  454,  53  Atl.  960,  upholding  ace  imposing  upon  street  railway 
duty  to  pay  cost  of  paving  between  its  tracks;  Chicago  v.  Chicago  Union  Trac- 
tion Co.  199  111.  269,  59  L.  R.  A.  '670,  65  N.  E.  243,  upholding  right  of  mu- 
nicipality to  compel  street  railway  to  clean  street  l)etween  its  outer  rails; 
Fielders  v.  North  Jersey  Street  R.  Co.  67  N.  J.  L.  79,  50  Atl.  533,  holding  street 
railway  company  may  be  required  to  keep  pavement  in  repair  as  condition  of 
exercise  of  franchise  in  public  street;  Ivins  v.  Trenton,  68  N.  J.  L.  505,  53  Atl. 
202,  holding  ordinance  clearly  within  powers  granted  to  common  council  by  char- 
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ter  will  be  presumed  to  be  reasonable;  Fielders  v.  North  Jersey  Street  R.  Ca 
68  N.  J.  L.  361,  69  L.  R.  A.  463,  96  Am.  St.  Rep.  552,  53  Atl.  404,  holding  in- 
valid as  assumption  of  power  of  taxation,  ordinance  requiring  street  railway 
to  pave  and  keep  in  repair  space  between  tracks  and  for  1  foot  outside. 

Cited  in  note  (39  L.  R.  A.  619)  on  municipal  control  over  public  nuisances  on 
public  streets  and  highways,  created  by  street  railroads  and  other  electrical 
companies. 

Care  required  of  pnblle  service  corporations. 

Cited  in  Rowe  v.  New  York  &  N.  J.  Teleph.  Co.  66  N.  J.  L.  21,  48  Atl.  523. 
holding  degree  of  care  to  be' used  by  telephone  company  as  to  wires  with  harm- 
less current  in  street  changed  when  traction  company  strings  dangerous  wires 
beneath. 


32  L.  R.  A.  172,  HICKERSON  v.  GERMAN- AMERICAN  INS.  CO.  96  Tenn.  193. 
33  S.  W.   1041. 

IVaiver    by    insurance    company. 

Cited  in  Insurance  Co.  v.  Morton-Scott-Robertson  Co.  108  Tenn.  390,  67  S. 
W.  816,  holding  that  demand  for  appraisal  concedes  liability  for  some  amount; 
Fletcher  v.  German- American  Ins.  Co.  79  Minn.  342,  82  N.  W.  647,  holding  that 
failure  of  insurer  to  object  to  amount  claimed  in  proof  of  loss  waived  right  to 
arbitration. 

Appraiiial  as  condition  precedent  to  action. 

Cited  in  Vernon  Ins.  Co.  v.  Maitlen,  168  Ind.  402,  63  N.  E.  755,  holding  com- 
plaint alleging  failure  of  insurance  appraisers  to  agree  upon  umpire  does  not 
show  compliance  with  or  waiver  of  appraisement  made  by  policy  a  condition 
precedent  to  right  of  action  thereon;  Connecticut  F.  Ins.  Co.  v.  Cohen,  97  Md. 
304,  99  Am.  St.  Rep.  445,  55  Atl.  675,  holding  insured  may  maintain  suit  on 
policy  where  failure  to  secure  appraisal  occurs  without  fault  on  his  part;  Hall 
v.  Western  Assur.  Co.  133  Ala.  640,  32  So.  257,  holding  insured  not  bound  by 
agreement  to  arbitrate,  and  at  liberty  to  sue  where  appraiser  named  by  insurer 
is  not  disinterested. 

Cited  in  footnote  to  Grand  Rapids  F.  Ins.  Co.  v.  Finn,  50  L.  R.  A.  555,  which 
holds  appraisal  of  loss  not  required  by  policy  not  condition  precedent  to  right 
of  action  unless  demand  made  by  insurer. 

Conduct  of  appraiser. 

Approved  in  Insurance  Co.  of  N.  A.  v.  Hegewald,  161  Ind.  640,  66  N..E.  902, 
holding  insurance  appraiser  must  act  free  from  bias  or  partiality. 

32  L.  R  A.  177,  RIXNER'S  SUCCESSION,  48  La.  Ann.  552,  19  So.  597. 

Allen's    rlgrht   to    inherit. 

Cited  in  Rabasse's  Succession,  49  La.  Ann. '1411,  22  So.  767,  holding  Frenchmen 
not  subject  to  taxes  on  transfers  or  inheritance  differently  from   citizens. 

Cited  in  footnote  to  Opel  v.  Shoup,  37  L.  R.  A.  683,  which  holds  disability  to 
inherit  property  in  United  States  removed  by  treaty  with. King  of  Bavaria. 
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32  L.  R.  A.  190,  CHARNOCK  v.  HIGUERRA,   111  Cal.  473,  52  Am.  St.  Rep. 

195,  44  Pac.   171. 
mode  of  diversion  of  crater  by  riparian  o^rner*. 

Cited  in  San  Luis  Water  Co.  v.  Estrada,  117  Cal.  183,  48  Pac.  1075,  holding 
court  without  power  to  limit  place  of  diversion  of  water  when  no  one  injured 
by  change;  Coleman  v.  Le  Franc,  137  Cal.  216,  69  Pac.  1011,  holding  diversion  of 
Hood  water  not  unlawful,  in  absence  of  proof  of  injury  or  excessive  use;  Jones 
V.  Conn,  39  Or.  45,  54  L.  R.  A.  636,  footnote  p.  630,  87  Am.  St.  Rep.  634,  64  Pac. 
855,  sustaining  riparian  right  to  use  water  for  irrigating  nonriparian  land;  Mil- 
ler V.  Rickey,  127  Fed.  584,  holding  bill  to  restrain  diversion  of  water  need  not 
allege  particular  point  of  diversion  or  means  and  methods  used. 

Cited  in  note  (41  L.  R.  A.  741)  on  correlative  rights  of  upper  and  lower  pro- 
prietors as  to  use  and  flow  of  water  in  stream. 

Rlarbt  to  pnmp  ^vater  from  Mrenm  for  Irrlgratlon. 

Cited  in  footnote  to  Forbell  v.  New  York,  51  L.  R.  A.  695,  which  authorizes 
injunction  against  city  draining  subsurface  water  by  pumping  works. 

Diversion  at  point  above  hy  lonrer  proprietor. 

Approved  in  California  Pastoral  &  Agricultural  Co.  v.  Enterprise  Canal  & 
Land  Co.  127  Fed.  742,  holding  lower  riparian  owner  not  entitled  to  divert  water 
from  stream  for  his  own  use  at  point  above  lands  of  upper  riparian  proprietor. 

Diversion   esuentlal   to   appropriation. 

Approved  in  Walsh  v.  Wallace,  26  Nev.  327,  99  Am.  St.  Rep.  692,  67  Pac. 
914,  holding  actual  diversion  for  beneficial  use  essential  to  valid  appropriation  of 
water. 

Parties   in    crater   rlirht«   action. 

Cited  in  Brown  v.  Farmers*  High  Line  Canal  &  Reservoir  Co.  26  Colo.  73,  50 
Pac.  183,  holding  stockholders  necessary  parties  in  action  involving  prorating  of 
rights. 

32  L.  R.  A.  193,  SLOANE  v.  SOUTHERN  CALIFORNIA  R.  CO.  Ill  Cal.  668, 

44  Pac.   320. 
Ejection   of   passenger. 

Cited  in  Hot  Springs  R.  Co.  v.  Deloney,  65  Ark.  181,  67  Am.  St.  Rep.  913, 
45  Pac.  351,  holding  railroad  company  liable  for  ejection  of  passenger  holding 
ticket  improperly  made  out   by  agent. 

Cited  in  footnotes  to  Scofield  v.  Pennsylvania  Co.  56  L.  R.  A.  224,  which  denies 
right  to  eject,  for  nonpossession  of  ticket,  passenger  continuing  journey  after 
ticket  taken  up,  against  protest,  before  stopping  off;  Illinois  C.  R.  Co.  v.  Har- 
per, 64  L.  R.  A.  283,  which  denies  right  to  eject  passenger  presenting  ticket  not 
specifying  route  to  place  of  destination  because  of  regulations  requiring  her  to 
take  another  route. 

Damages   la   tort|   mental  snlferlnff. 

Cited  in  Mack  v.  South  Bound  R.  Co.  52  S.  C.  334,  40  L.  R.  A.  684,  footnote 
p.  679,  68  Am.  St.  Rep.  913,  29  S.  E.  905,  sustaining  liability  for  personal  in- 
juries from  fright,  without  other  physical  injuries;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Hayter,  93  Tex.  242,  47  L.  R.  A.  326,  77  Am.  St.  Rep.  856,  54  S.  W.  944,  sus- 
taining action  for  physical  injury  from  mental  shock,  when  injury  ought  to  have 
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been  foreseen  by  wrongdoer;  Denver  &  R.  G.  R.  Co.  v.  Roller,  49  L.  R.  A.  S5. 
41  C.  C.  A.  34,  100  Fed.  750,  sustaining  recovery  for  injury  to  health,  vrhich 
was  reasonable  and  natural  consequence  of,  and  proximately  caused  by,  fright 
resulting  from  negligence;  Hickey  v.  Welch,  91  Mo.  App.  10,  holding  actionable, 
act  which  is  wilful,  malicious,  or  accompanied  by  inhumanity  and  oppression, 
resulting  in  mental  anguish  though  without  physical  harm;  Preiser  v.  Wielandt, 
48  App.  Div.  574,  62  N.  Y.  Supp.  890,  holding  actionable,  wilful  tort  causing 
injuries  by  miscarriage  due  to  fright  and  excitement  alone. 

Cited  in  footnotes  to  Smith  v.  Postal  Teleg.  Cable  Co.  47  L.  R.  A.  323,  which 
denies  right'  of  recover^'  for  sickness  due  to  fright  caused  by  grossly  neg^lii^nt 
act  of  one  knowing  result  would  follow;  Kline  v.  Kline,  58  L.  R.  A.  397.  which 
sustains  riglit  to  damages  for  mental  suffering  for  assault  by  pointing?  gun 
with  threat  to  shoot  unless  house  abandoned;  Homans  v.  Boston  Elev.  R.  Co.  57 
L.  R.  A.  292,  which  holds  carrier  liable  for  ner\'ous  shock  to  passenger  from  jar 
to  nervous  system,  accompanying  blow;  Watson  v.  Dilts,  57  L.  R.  A.  559.  which 
holds  one  liable  for  frightening  woman,  causing  nervous  prostration,  by  stealth- 
ily entering  her  home  in  nighttime;  Mabry  v.  City  Electric  R.  Co.  59  L.  R.  A. 
590,  which  holds  carrier  liable  for  injury  to  feelings  and  sensibilities  of  pas- 
senger wrongfully  ejected,  though  without  physical  injury;  Sanderson  v.  Northern 
P.  R.  Go.  60  L.  R.  A.  403,  which  denies  right  to  recover  for  fright  resulting 
in  physical  injury  but  without  contemporaneous  injury,  unless  fright  proximate  re- 
sult of  legal  wrong;  Lewis  v.  Holmes,  61  L.  R.  A.  274,  which  authorizes,  for 
breach  of  contract  for  wedding  trousseau,  recovery  for  bride's  mortification  and 
humiliation,  and  inability  to  attend  entertainments  planned  for  her;  Reeii  v. 
Maley,  62  L.  R.  A.  900,  which  holds  that  merely  soliciting  woman  to  have  sex- 
ual  intercourse  gives  her  no  right  of  action. 

Distinguished  in  Watkins  v.  Kaolin  Mfg.  Co.  131  N.  C.  542,  60  L.  R.  A.  620. 
footnote  p.  617,  42  8.  E.  983,  sustaining  action  for  physical  injurj'  or  disease 
resulting  from  fright  or  nervous  shocks  caused  by  negligence. 

— —  Meamire. 

Cited  in  Thomas  v.  Gates,  126  Cal.  7,  58  Pac.  315,  holding  damages  for  as- 
sault include  compensation  for  corporal  pain,  mental  suffering,  wounded  sensi- 
bility, and  sense  of  wrong;  Campbell  v.  Los  Angeles  Traction  Co.  137  Cal.  oGO, 
70  Pac.  624,  holding  damages  recoverable  without  special  averment,  for  physi- 
cal suffering  and  hastening  development  of  existing  disease,  as  direct  result  of 
violence. 
— —  ExceMi. 

Cited  in  Clare  v.  Sacramento  Electric  Power  &  Light  Co.  122  Cal.  506,  55  Pac. 
326,  holding  $2,000  not  excessive  for  damages  to  nervous  system,  impairment  of 
sight,  and  loss  of  hearing  of  one  ear. 
— •  Pleading. 

Cited  in  Trabing  v.  California  Nav.  &  Improv.  Co.  121  Cal.  140,  53  Pac.  644. 
holding  proper,  statement  of  one  sum  as  damages,  in  action  for  assault  and  im- 
prisonment; Peers  v.  Nevada  Power,  Light  &  Water  Co.  119  Fed.  404,  holding  it 
sufficient  to  prove  case  entitling  to  exemplary  damages  without  claiming  them 
in    complaint. 

Distinguished  in  Foerst  v.  Kelso,  131  Cal.  377,  63  Pac.  681,  holding  demurra- 
ble, as  uncertain,  complaint  in  action  for  injury  to  health,  person,  and  real 
and  personal  property,  failing  to  state  amount  of  damage  to  property. 
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Harm  lens    error. 

Cited  in  Higgins  v.  San  Diego  Sav.  Bank,  129  Cal.  186,  61  Pac.  943,  holding 
'wliere  cause  tried  on  merits,  and  no  substantial  right  affected  by  ruling,  no 
reversal;  Procter  v.  Southern  California  R.  Co.  130  Cal.  24,  62  Pac.  306,  hold- 
ing error  in  refusing,  in  damage  action  tried  without  jury,  to  strike  out  averment 
and  a  finding  as  to  particular  injury  on  which  no  evidence  was  offered,  harmless; 
Alabb  V.  Stewart,  133  Cal.  566,  65  Pac.  1085,  holding  error  in  refusal  to  charge 
that  punitive  damages  would  be  improper  not  cured  by  charge  that  only  com- 
pensatory damages  proper. 

PleadSngr  by   corporation. 

Cited  in  Blair  v.  Sioux  City  &  P.  R.  Co.  109  Iowa,  384,  80  N.  W.  673,  sustain- 
ing striking  out  answers  of  corporation  by  officer,  denying  i)ersonal  knowledge 
of  facts  easily  obtainable  from  corporation's  books. 

32  L.  R.  A.  199,  WHITE  v.  YAWKEY,  108  Ala.  270,  54  Am.  St.  Rep.  159,  19 

So.  360. 
Meaiiare  of  daniasres. 

Followed  in  Ivy  Coal  &  Coke  Co.  v.  Alabama  Coal  &  Coke  Co.  135  Ala.  584, 
93  Am.  St.  Rep.  46,  33  So.  547,  holding  in  trover  for  coal;  trespass  being  unin- 
tended, measure  of  damages  is  value  after  cut. 

Cited  in  Birmingham  Mineral  R.  Cd.  v.  Tennessee  Coal,  I.  &  R.  Co.  127  Ala. 
147,  28  So.  679,  and  Central  Coal  &  Coke  Co.  v.  John  Henry  Shoe  Co.  69  Ark. 
304,  63  S.  W.  49,  holding  measure  of  damages  in  trover,  against  purchaser  from 
wilful  trespasser  of  timber  cut  from  plaintiff's  land,  is  value  at  time  of  sale; 
Chappell  V.  Puget  Sound  Reduction  Co.  27  Wash.  68,  91  Am.  St.  Rep.  820,  67 
Pac.  391,  holding  measure  of  damages  in  trover  for  cutting  timber,  against  un- 
intentional trespasser,  is  value  of  timl)er  standing,  land  not  being  injured; 
Brinkmeyer  v.  Bethea,  139  Ala.  378,  35  So.  996,  holding  measure  of  damages  for 
removal  of  dirt,  clay,  and  topsoil  by  trespasser  is  difference  in  value  of  prop- 
erty  before   and   immediately   after   trespass. 

Cited  in  footnotes  to  Keystone  Lumber  Co.  v.  Kolman,  34  L.  R.  A.  821,  which 
requires  licensee  to  repay  trespasser  enhanced  value  of  timber  before  recover- 
ing; Woods  V.  Nichols,  48  L.  R.  A.  773,  which  holds  measure  of  recovery  in  trover 
by  one  retaining  title  as  security  for  purchase  price  limited  to  balance  due, 
les»  depreciation  by  use. 

Distinguished  in  Warrior  Coal  &  Coke  Co.  v.  Mabel -iMin.  Co.  112  Ala.  626,  20 
So.  918,  holding  measure  of  damages  in  trespass  to  realty,  actual  damage  to  land. 

DaniaRre   to  freehold. 

Cited  in  Johnson  v.  C.  &  N.  W.  Land-  &  Gravel  Co.  30  C.  C.  A.  37,  58  U. 
S.  App.  552,  86  Fed.  271,  holding  true  owner  out  of  possession  cannot  maintain 
trespass  for  injury  to  freehold  or  conversion  of  portion  of  it,  against  one  in  open, 
hostile  possession  claiming  title. 

32  L.  R.  A.  201,  VANSANDT  v.  WIER,  109  Ala.  104,  19  So.  424. 
Estoppel  of  married  'woman* 

Cited  in  Jackson  v.  Knox,  119  Ala.  323,  24  So.  724,  holding  married  woman 
not  estopped  by  parol  sale  of  land. 

Cited  in  footnote  to  Hunt  v.  Reilly,  59  L.  R.  A.  206,  which  holds  wife's  fail- 
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ure  to  notify  purchaser  of  rights  after  learning  of  forgery  of  her  name  to 
husband's  deed  ^'ill  not  estop  her  to  claim  dower. 

32  L.  R.  A.  203,  LAFFERTY  v.  HUFFMAN,  99  Ky.  80,  35  S.  W.  123. 
Impeachliiv  act  of  lefflslatnre* 

Followed  in  Com.  v.  Shelton,  99  Ky.  122,  35  S.  W.  128;  Com.  v.  Hardin  County 
Court,  99  Ky.  190,  35  S.  W.  275;  Wilson  v.  Hines,  99  Ky.  228,  35  S.  W.  627; 
Ritchie  v.  Richards,  14  Utah,  352,  47  Pac.  070,  —  holding  journals  of  house  and 
senate  not  admissible  to  impeach  act. 

Cited  in  Taylor  v.  Beckham,  108  Ky.  300,  49  L.  R.  A.  264,  94  Am.  St.  Rep. 
357,  66  S.  W.  177,  holding  court  without  jurisdiction  to  go  behind  record  in 
legislative  journals  in  election  contest  and  admit  evidence  not  appearing  there. 

Cited  in  footnotes  to  Union  Bank  v.  Oxford,  34  L.  R.  A.  487,  which  holds  act 
authorizing  creation  of  town  indebtedness  rendered  void  by  failure  to  enter  yea* 
and  nays  on  journal;  Stanly  County  v.  Snuggs,  39  L.  R.  A.  439,  which  hold* 
fatal,  omission  to  enter  yeas  and  nays  in  journal  on  second  and  third  readings 
on  bill  authorizing  tax;  State  ex  rel.  Cheyenne  v.  Swan,  40  L.  R.  A.  195,  which 
sustains  court's  right  to  examine  journals  to  determine  whether  alleged  stat- 
utes passed;  People  v.  Dettenthaler,  44  L.  R.  A.  164,  which  holds  bill  in  which 
enacting  clause  added  without  authority  by  clerk  of  one  branch  of  legislature  void. 

Disapproved  in  Cohn  v.  Kingsley,  5  Idaho,  443,  38  L.  R.  A.  84,  footnote  p. 
74,  49  Pac.  985,  holding  legislatve  journals  must  show  constitutional  require- 
ments were  observed  in  passage  of  any  law,  and  if  they  fail  to  do  so  it  is  con- 
clusive  evidence  they  were  not  observed. 

Election*. 

Cited  in  footnote  to  State  ex  rel.  Harrison  v.  Menaugh,  43  L.  R.  A.  40S, 
which  sustains  statute  changing  time  of  electing  town  trustees  so  that  more  than 
four   years    elapse   between    elections. 

32  L.  R.  A.  208,  McTIGHE  v.  MACON  CONSTR.  CO.  94  Ga.  306,  47  Am.  St, 

Rep.  153,  21  S.  E.  701. 
De   facto   corporation*. 

Cited  in  Brown  v.  Atlanta  R.  &  Power  Co.  113  Ga.  468,  39  So.  71,  holding  nec- 
essary to  make  de  facto  corporation  that  there  be  either  charter  or  law  under 
which  it  could  exist  with  powers  it  assumes  to  exercise,  colorable  compliance  with 
it,  and  user  of  rights  claimed;  Petty  v.  Brunswick  &  W.  R.  Co.  109  Ga.  674,  35 
S.  E.  82,  holding  one  dealing  with  association  as  legal  entity  estopped  to  deny 
legality  of  its  existence;  Deitch  v.  Staub,  53  C.  C.  A.  143,  115  Fed.  315,  holding 
member  of  loan  association  estopped  to  deny  legality  of  de  facto  corporation 
by  execution  of  instrument  recognizing  legality;  Gilkey  v.  How,  105  Wis.  46. 
49  L.  R.  A.  485,  81  N.  W.  120,  holding  attempt  to  comply  with  incorporation 
law,  followed  by  organization  and  transaction  of  business,  constitutes  de  facto 
corporation;  Bergeron  v.  Hobbs,  90  Wis.  656,  65  Am.  St.  Rep.  85,  71  N.  W.  1050 
(dissenting  opinion),  majority  nolding  bona  fide  recording  of  incorporation 
papers  not  being  actual  filing  does  not  constitute  de  facto  corporation. 

Distinguished  in  Hawkinsville  &  F.  S.  R.  Co.  v.  Waycross,  Air-Line  R.  Co.  114 
Ga.  245,  39  S.  E.  844,  holding  corporation  involved  a  de  facto  corporation. 
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MortflraGre   of   after-acquired    property. 

Followed  in  Hawkins  v.  Mercantile  Trust  &  D.  Co.  96  Ga.  583,  23  S.  E.  498, 
holding  railroad  mortgage  covered  property  intended  to  be  used  only  in  con- 
nection with  other  after-acquired  property  not  actually  bought,  although  pur- 
chased property  was  found  unsuitable  for  railroad  purposes  and  sold. 

Cited  in  Central  Trust  Co.  v.  Chattanooga,  R.  &  C.  R.  Co.  36  C.  C.  A.  244,  94 
Fed.  279,  Affirming  89  Fed.  389,  holding  railroad  mortgage  covers  unbuilt  part 
of  road. 

Distinguished  in  Georgia  Southern  &  F.  R.  Co.  v.  Barton,  101  Ga,  471,  28 
S.  E.  842,  holding  no  power  in  railroad  to  mortgage  income,  under  Ga.  Code  1882, 
S  1689. 

Koreclosnre    sale    of    land    In    different    atateii. 

Approved  in  Mead  v.  Brockner,  82  App.  Div.  481,  81  N.  Y.  Supp.  694,  holding 
court  of  one  state  has  power  to  direct  sale  of  mortgaged  land  a  portion  of  which 
is  situated  in  adjoining  state. 

32  L.  R.  A.  214,  PRICE  v.  PLANTERS'  NAT.  BANK,  92  Va.  468,  23  S.  E.  887. 
Liabllltjr  to  debts  of  married  iroman's  separate  estate. 

Cited  in  Duval  v.  Chelf,  92  Va.  493,  23  S.  E.  893,  and  Miller  v.  Miller,  92 
\'a.  514,  23  S.  £.  891,  holding  wife  presumed  to  have  intended  to  charge  sepa- 
rate estate,  unless  contract  expresses  contrary  intention;  Dezendorf  v.  Hum- 
phreys, 95  Va.  478,  28  S.  E.  880,  holding  courts  have  no  more  power  than  woman 
in  charging  her  separate  estate. 

32  L.  R.  A.  220,  RICHMOND  R.  &  ELECTRIC  CO.  v.  GARTHRIGHT,  92  Va, 

627,  53  Am.  St.  Rep.  839,  24  S.  E.  267. 
Brror  not  reqnlrlngr  reversal. 

Cited  in  Lynchburg  v.  Wallace,  95  Va.  047,  29  S.  E.  675  (dissenting  opinion), 
majority  reversing  for  instructions;  Wright  v.  Independence  Nat.  Bank,  96  Va. 
732,  70  Am.  St.  Rep.  889,  32  S.  E.  459,  holding  no  reversal  for  instructions 
when,  with  proper  instructions,  verdict  must  have  been  the  same;  Leftwich  v. 
Richmond,  100  Va.  168,  40  S.  E.  651;  Brock  v.  Bear,  100  Va.  564,  42  S.  E.  307; 
Farmers*  Benev.  F.  Ins.  Asso.  v.  Kinsey,  101  Va.  244,  43  S.  E.  338, — holding  error 
in  giving  or  refusing  instructions  not  ground  for  reversal,  if  different  verdict 
could  not  have  been  rightly  found  upon  correct  instructions,  or  if  party  com- 
plaining could  not  have  been  prejudiced;  Richmond  Traction  Co.  v.  Hildebrand, 
99  Va.  51,  34  S.  E.  888,  refusing  to  reverse  when  court  can  see  from  whole 
record  that,  even  without  error  in  instructions,  different  verdict  could  not  be 
rightly  found;  Kimball  v.  Borden,  95  Va.  207,  28  S.  E.  207,  holding  misdirection 
presumed  to  have  affected  verdict,  unless  it  plainly  appears  the  error  did  not; 
Richmond  Passengrr  &  Power  Co.  v.  Steger,  101  Va.  322,  43  S.  E.  612.  holding 
rule  that  verdict  will  not  be  set  aside  for  erroneous  instructions  if  jury  could 
not,  upon  correct  instructions,  have  properly  found  any  other,  not  applicable 
where  evidence  is  so  conflicting  that  if  jury  had  found  for  adverse  party,  court 
could  not  have  disturbed  verdict. 

Excessive   damagres. 

Cited  in  Norfolk  &  W.  R.  Co.  v.  Ampey,  93  Va.  137,  25  S.  E.  226,  and  Nor- 
folk V.  Johnakin,  94  Va.  287.  20  S.  E.  830,  holding  verdict  should  not  be  dia- 
L.  R.  A.  Au.— Vol.  IV.— 11. 
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turbed  unless  amount  shows  prejudice,  partiality,  or  corruption,  or  that  juir 
misled  by  mistaken  view  of  merits. 

Street   car  at  cromilnff. 

Approved  in  Bass  v.  Norfolk  R.  &  Light  Co.  100  Va.  6,  40  S.  E.  100,  holdiiu: 
street  car  has  only  same  right  at  street  crossings  as  traveling  public;  Bass  v. 
Norfolk  R.  &  Light  Co.  100  Va.  3,  40  S.  E.  100,  holding  jury  may  find  strwt 
railway  company  guilty  of  negligence  if  car  approaches  crossing  at  excess>ive 
rate  of  speed. 

32  L.  R.  A.  223,  BUSH  v.  JOHNSON  COUNTY,  48  Neb.  1,  58  Am.  St.  Rep.  673, 
66  N.  W.  1023. 

Liability-  of  public  officer*  for  loaseii. 

Cited  in  Hazelet  v.  Holt  County,  51  Neb.  723,  71  N.  W.  717;  Sheibley  v.  Di^rMi 
County,  61  Neb.  414,  85  N.  W.  399;  Montmorency  County  v.  Putnam,  122  Alich. 
582,  81  N.  W.  573, — holding  adjustment  by  county  board  of  accounts  of  ottiivr 
not  judicial,  and  so  not  final;  Whitney  v.  State,  53  Neb.  301,  73  N.  W.  6J*t-. 
holding  custodian  liable  for  amount  of  check  received,  instead  of  cash,  from  prede- 
cessor; ThoniHsen  v.  Hall  County,  63  Neb.  785,  57  L.  R.  A.  307,  footnote  p.  3u3. 
89  N.  W.  389,  and  Van  Trees  v.  Territory,  7  Okla.  364,  54  Pac.  405,  holdiry: 
county  treasurer  liable  on  bond  for  loss  of  money  by  bank  failure;  Gartley  v. 
People,  24  Colo.  160,  49  Pac.  272,  and  Lamb  v.  Dart,  108  Ga.  613,  34  S.  E.  l^X 
holding  county  treasurer  liable  without  negligence  for  money  depositee!  in  hank 
afterwards  insolvent;  Adams  v.  Weisberger,  62  Neb.  329,  87  N.  W.  16,  holding: 
utmost  care  and  diligence  no  defense  to  action  against  constable  and  his  suretie* 
for  taking  insufficient  security  on  replevin  bond;  State  ew  rel.  School  Dist.  t. 
Dorton,  145  Mo.  314,  46  S.  W.  948,  holding  one,  neither  de  jure  nor  de  facto 
treasurer  of  school  district,  accepting  check  from  treasurer  to  himself  as  treas- 
urer, liable  therefor  by  estoppel. 

Cited  in  footnotes  to  Healdsburg  v.  Mulligan,  33  L.  R.  A.  401,  which  denie> 
liability  of  city  treasurer  on  bond  for  money  forcibly  taken  by  robbers;  Tillii:?- 
hast  v.  Merrill,  34  L.  R,  A.  678,  which  holds  supervisor  liable  for  public  niomy 
lost  by  failure  of  private  bankers;  ^laloy  v.  Bernalillo  County,  52  L.  R.  A.  12^. 
which  holds  county  treasurer's  liability  on  bond  absolute,  except  for  loss  fron. 
overruling  necessity;  Northern  P.  R.  Co.  v.  Owens,  57  L.  R.  A.  634,  which  holii«» 
clerk  of  court  liable  on  bond  for  loss  by  bank  failure  of  money  received  as  clerk: 
Dreyer  v.  People,  58  L.  R.  A.  869,  which  holds  loss  of  public  funds  from  failure 
of  bank  ceasing  business,  to  carry  out  agreement  to  pay  all  officers'  cheeks  to 
unlimited  amount,  no  defense  to  indictment  for   failure  to  pay  over. 

Distinguished  in  State  v.  Gramm,  7  Wyo.  354,  40  L.  R.  A.  698,  footnote  p. 
690,  52  Pac.  533,  denying  liability  on  bond  of  state  treasurer  for  lo.^s  of  publii* 
money  by  bank  failure;  State  ex  rcl.  Wayne  County  v.  Russell,  51  Xeb.  779. 
71  N.  W.  785,  holding  county  may  compel  clerk  to  account  by  mandamua  after 
his  term,  as  to  fees  received. 

Deposit    of   pnbllc   moneys. 

Cited  in  Paxton  v.  State,  59  Neb.  476,  80  Am.  St.  Rep.  689,  81  N.  W.  3S3. 
holding  transfer  of  certificate  of  deposit  in  solvent  bank  equivalent  to  manual 
delivery  of  money. 

Cited  in  footnote  to  Allibone  v.  Ames,  33  L.  R.  A.  585,  which  holds  deposit 
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of  public  money  by  county  treasurer  in  bank  designated  as  depository  not  unlaw- 
ful loan. 

Distinguished  in  Re  State  Treasurer's  Settlement,  51  Neb.  134,  36  L.  R.  A. 
752,  70  N.  W.  532,  holding  deposit  of  public  money  in  legal  depository  is  in  law 
a  loan. 

32  L.  R.  A.  229,  JACOBSON  v.  VAN  BOENING,  48  Neb.  80,  58  Am.  St.  Rep, 

684,  66  N.  W.  993. 
Surface   'Vfater  drainage. 

Followed  in  Kearney  v.  Themanson,  48  Neb.  76,  66  N.  W.  996,  holding  owTier 
not  liable  for  damages  to  adjoining  owner  from  proper  exercise  of  right  to  raise 
embankment  to  keep  out  surface  water. 

Approved  in  Fremont  E.  &  M.  Valley  R.  Co.  t.  Harlin,  50  Neb.  713,  36  L.  R. 
A.  423,  61  Am.  St.  Rep.  578,  70  N.  W.  263,  holding  railroad  company  liable  for 
damages  from  embankment  ditches-  unless  constructed  with  due  care  with  refer- 
ence to  rights  of  adjacent  owners. 

Cited  in  Gilmore  v.  Armstrong,  48  Neb.  95,  C6  N.  W.  998,  denying  injunction 
restraining  further  maintenance  by  defendant  of  dam  and  ditch  constructed  by 
agreement  of  parties,  but,  by  mistake,  on  plaintiff's  land;  Rath  v.  Zembleman, 
49  Neb.  352,  68  N.  W.  488,  holding  no  recovery  for  drainage  into  stream  across 
land  of  plaintiff  admitting  stream  was  natural  waterway;  Town  v.  Missouri 
P.  R.  Co.  50  Neb.  775,  70  N.  W.  402,  holding  question  of  liability  of  railroad 
constructing  embankment  for  obstructing  surface  water,  one  of  negligence  in 
construction,  and  for  jury;  Andrews  v.  Steele  City,  2  Herdman  (Neb.)  682,  89 
N.  W.  739,  holding  city  may  not  accumulate  surface  waters  and  by  means  of 
ditch  discharge  them  upon  land  of  another. 

Cited  in  footnotes  to  Carland  v.  Aurin,  48  L.  R.  A.  862,  which  denies  right  of 
city  lot  owner  to  prevent  natural  flow  o|  surface  water  from  higher  ground  by 
raising  surface  of  lot;  Brandenberg  v.  Zeiglor,  55  L.  R.  A.  414,  which  denies 
owner's  right  to  drain  surface  water  from  pond  on  neighbor's  land  by  cutting 
through  natural  rim  of  basin;  Franklin  v.  Durgee,  58  L.  R.  A.  112,  which  denies 
right  to  fill  depressions  in  land,  casting  surface  water  back  on  highway  to  its 

injury. 

Distinguished  in  Churchill  v.  Beethe,  48  Neb.  90,  35  L.  R.  A.  443,  66  N.  W. 
992,  holding  act  of  municipality  in  discharging  surface  waters  through  culvert 
under  highway,  in  large  volume  on  private  property,  not  illegal. 

32  L.  R.  A.  232,  CARMICHAEL  v.  LATHROP,  108  Mich.  473,  66  N.  W.  350. 
Second  appeal  in  112  Mich.  301,  70  N.  W.  575. 

32  L.  R.  A.  236,  FISHER  v.  FIELDING,  67  Conn.  91,  52  Am.  St.  Rep.  270,  34 

Atl.  714. 
ConclniilTeneiis  of  foreign  Jadarment. 

Approved  in  MacDonald  v.  Grand  Trunk  R.  Co.  71  N.  II.  452,  59  L.  R.  A. 
452,  footnote  p.  448,  93  Am.  St.  Rep.  550,  52  Atl.  982,  holding  foreign  judgment 
for  defendant  on  merits  is  bar  to  action  in  local  courts;  American  Mut.  L.  Ins, 
Co.  V.  Mason,  159  Ind.  17,  64  N.  E.  525.  holding  judgment  of  court  of  any  state 
having  jurisdiction  conclusive  on  merits  until  reversed  or  set  aside,  and  not 
open  to  collateral  attack. 
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Approved  in  Thompson  v.  Troup,  74  Conn.  123,  49  Atl.  907,  holding  charter 
provision  allowing  removal  for  sufTicient  cause  duly  shown  implies  opportunity 
to  be  heard  as  to  sufficiency  of  cause. 

32  L.  R.  A.  253,  BROWN  v.  RUSSELL,  166  Mass.  14,  55  Am.  St.  Rep.  357.  *t3 

N.  E.  1005. 
Prlvileffen   an   retvard   for  public   nervlceii. 

Cited  in  Opinion  of  the  Justices,  175  Mass.  602,  49  L.  R.  A.  565,  57  X.  E. 
675,  holding  power  in  legislature  to  grant  to  representatives  of  dead  office  holaer, 
salary  he  would  receive  if  living. 

~  Preference  of  veterans. 

Cited  in  Opinion  of  the  Justices,  166  Mass.  595,  34  L.  R.  A.  60,  footnote  p. 
58,  44  N.  E.  625,  holding  constitutional,  act  providing  that  veterans  passing  civil 
service  examination  are  to  be  preferred;  Ayers  v.  Hatch,  175  Mass.  491,  56  K. 
E.  612,  holding  veteran  does  not,  as  assessor,  hold  office  or  employment  in  pub 
lie  service  entitling  him  to  hearing  before  removal;  State  v.  Garbroski,  111  Iowa. 
501,  56  L.  R.  A.  572,  82  Am.  St.  Rep.  524,  82  N.  W.  959,  holding  unconstitu- 
tional, statute  exempting  veterans  from  payment  of  peddler's  license;  State  ^. 
Shedroi,  75  Vt.  284,  63  L.  R.  A.  181,  98  Am.  St.  Rep.  825,  64  Atl.  1081,  holdinj 
exemption  of  veterans  from  statutory  requirement  that  peddlers  pay  liceii'st 
tax  is  denial  of  equal  protection  of  laws;  Goodrich  v.  Mitchell,  68  Kan.  770. 
64  L.  R.  A.  947,  footnote  p.  945,  75  Pac.  1034,  upholding  constitutionality  of 
act  preferring  veterans  for  appointment  to  office  in  every  public  department  and 
upon  all  public  works  of  state. 

Cited  in  footnote  to  Re  Keymer,  35  L.  R.  A.  447,  w^hich  holds  exemption  of 
veterans  from  competitive  examination  unconstitutional. 

Clans   legislation. 

Cited  in  Dixon  v.  Poe,  159  Ind.  497,  60  L.  R.  A.  310,  95  Am.  St.  Rep.  30«j,  60 
N.  E.  518,  holding  act  requiring  redemption  in  money  of  checks  issued  by  mer- 
chants in  payment  for  assigned  wages  of  coal  miners  is  void  as  class  legislation. 

Public  officem. 

Cited  in  Opinion  of  the  Justices,  95  Me.  586,  51  Atl.  224  (minority  opinion  . 
Emery,  Wliitehouse  and  Peabody,  JJ.,  holding  office  of  fish  and  game  commis- 
sioner and  that  of  trustee  of  state  institution  "offices  of  profit;"  Atty.  Gen.  v. 
Drohan,  169  Mass.  535,  61  Am.  St.  Rep.  301,  48  N.  E.  279,  holding  quo  warranto 
will  not  lie  to  try  title  to  membership  in  political  committee,  as  public  uiBce. 
State  V.  Spaulding,  102  Iowa,  644,  647,  72  N.  W.  288,  holding  treasurer  of  com- 
missioners of  pharmacy,  appointed  by  them,  not  public  officei";  State  ex  rel.  Crow 
V.  Vallins,  140  Mo.  537,  41  S.  W.  887  (dissenting  opinion),  majority  holding 
one  performing  duties  of  chief  of  police  a  public  officer. 

Cited  in  footnotes  to  Baltimore  v.  Lyman,  52  L.  R.  A.  406,  which  holds  su- 
perintendent of  public  instruction  not  a  municipal  officer;  State  v.  Loechner,  59 
L.  R.  A.  916,  which  holds  member  of  city  board  of  education,  minist«rial  officer. 

32  L.  R.  A.  260,  COLL^BUS  BUGGY  CO.  v.  TURLEY,  73  Miss.  529,  55  Am.  Si. 
Rep.  550,  19  So.  232, 
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32  L.  R.  A.  262,  YAZOO  &  M.  VALLEY  R.  CO.  v.  DAVIS,  73  Misa.  678,  55  Am. 

St.  Rep.  562,  19  So.  487. 
Surface  vratem* 

Cited  in  Illinois  C.  R.  Co.  v.  Wilbourn,  74  Miss.  290,  21  So.  1,  holding  no 
absolute  liability  on  railroad  for  obstruction  of  surface  waters  by  embankment, 
unless  construction  improper. 

32  L.  R.  A.  265,  HARVEY  v.  LINVILLE  BIPROV.  CO.  118  N.  C.  693,  64  Am. 

St.  Rep.  749,  24  S.  E.  489. 
'Votlnff   trniit. 

Cited  in  footnote  to  Smith  v.  San  Francisco  &  N.  P.  R.  Co.  .35  L.  T?.  A.  300. 
which  holds  valid,  agreement  by  purchasers  of  majority  of  stock  to  vote  same  as 
unit  for  specified  period. 

32  L.  R.  A.  266,  GREGG  v.  GROESBECK,  11  Utah,  310,  40  Pac.  202. 
Conditional   transfer  of   note. 

Cited  in  State  Bank  v.  Burton-Gardner  Co.  14  Utah,  423,  48  Pac.  402,  holding 
guarantors  of  note,  delivering  it  to  payee  subject  to  condition  that  others  sign, 
not  liable  without  such  signatures. 

32  L.  R.  A.  270,  MOTT  v.  UNDERWOOD,  148  N.  Y.  463,  51  Am.  St.  Rep.  711, 

42  N.  E.  1048. 
Oyster*  as  snbject  of  larceny. 

Criticized  in  People  v.  VVanzer,  43  Misc.  137,  88  N.  Y.  Supp.  281,  holding 
oysters  or  clams  planted  in  public  waters  in  inclosed  bed  subject  of  larceny. 

Rlgrht  to  flsli. 

Cited  in  note  (60  L.  R.  A.  516)  on  right  of  cotenant  to  fish. 

32  L.  R.  A.  273,  DAILEY  v.  SUPERIOR  COURT,  112  Cal.  94,  53  Am.  St.  Rep. 

160,  44  Pac.  458. 
Injunction  affalnst  publications. 

Cited  in  Marx  &  H.  Jeans  Clothing  Co.  v.  Watson,  168  Mo.  147,  56  L.  R,  A. 
957,  90  Am.  St.  Rep.  440,  67  S.  W.  391,  denying  right  to  enjoin  publication  of  in- 
vitation to  boycott. 

Freedom  of  speecli  and  press. 

Cited  in  note  (32  L.  R.  A.  833)  on  constitutional  freedom  of  speech  and  of 
the  press. 

32  L.  R.  A.  276,  CINCINNATI  STREET  R.  CO.  v.  SNELL,  54  Ohio  St.  197,  43 

N.  E.  207. 
Neff licence   at    railroad   crossing   or   station. 

Cited  in  Ficker  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  6  Ohio  N.  P.  37,  holding  it 
not  negligence  as  matter  of  law  in  child  of  five  running  from  way,  on  which  de- 
fendant permitted  him  to  go,  upon  track  in  front  of  car  approaching  without 
warning;  Baltimore  &  O.  R.  Co.  v.  McClellan,  69  Ohio  St.  158,  68  N.  E.  816, 
holding  verdict  should  be  directed  for  defendant  company  where  deceased  stepped 
on  railroad  track  without  looking  or  listening,  and  was  struck  by  passing  train. 
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Cited  in  footiiot<»  to  Atlantic  City  R.  Co.  v.  Goodin,  45  I^  R.  A.  671,  wliir> 
holds  passenger  starting  across  intervening  track  after  alighting  not  required  t"> 
look  and  listen  for  trains. 

— —  Street  rallroadn. 

Cited  in  Smith  v.  Union  Trunk  Line,  18  Wash.  356,  45  L.  R.  A.  173,  51  Pac. 
400,  holding  contributory  negligence  in  failing  to  look  and  listen,  for  jury,  wht^r- 
car  approached,  without  warning  and  at  high  speed,  car  from  which  plainii*' 
alighted;  Bass  v.  Norfolk  R.  &  Light  Co.  100  Va.  7,  40  S.  K.  100,  holdin<r  failun- 
to  look  and  listen  before  crossing  street  railway  track  not  negligence,  as  matter 
of  law;  Ames  v.  Waterloo  &  C.  F.  Rapid  Transit  Co.  120  Iowa,  658,  95  X.  W.  lt>l 
(dissenting  opinion),  majority  upholding  verdict  directed  for  defendant  rai1wa\ 
company,  where  deceased  walked  upon  track  without  looking  and  was  struck  by 
car  running  at  excessive  speed;  Stanley  v.  Cedar  Rapids  &  M.  C.  R.  Co.  1 10  Iowa, 
532,  93  N.  W.  489,  holding  question  whether  person  injured  at  crossing  ext*rci--ii 
ordinary  care  and  prudence,  ordinarily  for  jury. 

Cited  in  footnotes  to  Everett  v.  Los  Angeles  Consol.  Electric  R.  Co.  34  L.  R.  A. 
350,  which  holds  bicj'clist  negligent  in  continuing  on  track  until  struck  by  stre*'! 
car;  Baltimore  Traction  Co.  v.  Helms,  36  L.  R.  A.  215,  which  holds  attempt  h\ 
one  alighting  from  street  car  to  cross  other  track  without  looking  for  car,  negli- 
gence; Hoelzel  v.  Crescent  City  R,  Co.  38  L.  R.  A.  708,  which  requires  pedestrian 
to  stop,  look,  and  listen  before  crossing  electric  raihviiy  track;  Citizens'  R,  Co. 
v.  Ford,  46  L.  R.  A.  457,  which  holds  ordinance  requiring  person  "riding  t»r 
driving"  to  check  up  or  halt  at  crossing  not  applicable  to  electric  car;  Kan>a> 
City-Leavenworth  R.  Co.  v.  Gallagher,  64  L.  R.  A.  344,  which  sustains  right  oi 
one  about  to  cross  street  car  tracks  to  believe  that  car  is  running  at  lawful  .sf>eed 
and  is  under  control;  (iargan  v.  West  End  Street  R.  Co.  49  L.  R,  A.  421,  which 
denies  passenger's  right  of  action  for  falling  over  disarranged  fender  while  at- 
tempting to  pass  behind  car  in  dark,  after  alighting;  Chattiinooga  Electric  R.  Co, 
v.  Boddy,  51  L.  R.  A.  885,  which  holds  one  going  behind  street  car  from  wliicli 
he  has  alighted  to  parallel  track,  where  he  is  struck,  not  a  passenger;  Tesch  v. 
Milwaukee  Electric  R.  &  Light  Co.  53  L.  R,  A.  618,  which  requires  traveler  to 
look  and  listen  before  crossing  street  car  track  at  place  reasonably  certain  to 
effect  purpose;  ^mith  v.  Union  Trunk  Line,  45  L.  R.  A.  169,  which  holds  running' 
two  cable  cars  past  each  other  at  much  frequented  crossing  without  signal,  gro-.'* 
negligence;  Roberts  v.  Spokane  Street  R.  Co.  54  L.  R.  A.  184,  which  hohls  stnH-l 
car  company  not  free  from  negligence  per  sc  in  having  cars  meet  at  busy  street 
crossing  while  running  at  rate  of  2y2  miles  an  hour. 

Distinguished  in  Evansville  Street  R,  Co.  v.  Gentry,  147  Ind.  412,  37  L.  R.  A. 
380,  footnote  p.  378,  62  Am?  St.  Rep.  421,  44  N.  E.  311,  holding  rules  as  to  cros«*inir 
steam  railroads  not  strictly  applicable  to  street  railroads;  Moore  v.  St.  Loui> 
Transit  Co.  95  Mo.  App.  737,  holding  failure  to  look  and  listen  for  street  car  not 
contributory  negligence  per  »e,  when  car  going  in  same  direction  had  just  passe<l: 
Bethel  v.  Cincinnati  Street  R.  Co.  15  Ohio  C.  C.  385,  holding  it  negligence  preclud- 
iniy  recovery  to  turn  from  behind  wagon  across  track,  without  looking  for  car, 
between  street  crossings;  Schausten  v.  Toledo  Consol.  Street  R.  Co.  18  Ohio  C.  r\ 
695,  holding  it  contributory  negligence  to  drive  closed  vehicle  across  street  rail- 
road track  without  looking  and  listening. 
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32  L.  R.  A,  280,  BRADLEY  v.  SOUTHERN  NEW  ENGLAND  TELEPH.  CO.  66 

Conn.  559,  34  Atl.  499. 
Control  over  trees  on  biarhiray. 

Approved  in  Bionson  v.  Albion  Teleph.  Co.  (Neb.)  60  L.  R.  A.  427,  footnote  p. 
426,  93  N.  W.  201,  holding  telephone  company  liable  to  abutting  owner  for  injury 
to  trees  along  street. 

Cited  in  footnotes  to  Vandefhurst  v.  Tliolcke,  35  L.  R.  A.  267,  which  holds  de- 
termination of  city  council  that  trees  on  sidewalk  are  obstruction,  conclusive; 
Wyant  v.  Central  Teleph.  Co.  47  L.  R.  A.  497,  which  sustains  telephone  company's 
ri^ht  to  do  necessary  trimming  of  trees  in  highway  without  giving  owner  oppor- 
tunity to  do  so;  Stretch  v.  Cassopolis,  51  L.  R.  A.  345,  which  denies  right  to  re- 
move shade  trees  from  street  witliout  notice  to  abutter;  Miller  v.  Detroit,  Y.  &.  A. 
A.  R.  Co.  51  L.  R.  A.  955,  which  sustains  street  railway  companj'^s  right  to  re- 
move obsructing  shade  trees,  without  compensation  to  abutter;  Hazlehurst  v. 
Mayes,  64  L.  R.  A.  805,  which  denies  owner's  right  of  action  for  necessary  trim- 
TQing  of  trees  in  highway  for  installation  of  electric  lighting  system  for  city. 

:i2  L.  R,  A.  283,  MEYER  v.  ESTES,  164  Mass.  457,  41  N.  E.  683. 
Restriction*  on  sale  of  personal   property. 

Cited  in  Garst  v.  Hall  &  L.  Co.  179  Mass.  591,  55  L.  R.  A.  638,  61  N.  E.  219, 
holding  that  maker  of  proprietary  article  cannot  control  price  at  which  purchaser 
from  him  resells  it. 

Cited  in  note  (55  L.  R,  A.  633)  on  right  of  purchaser  of  personal  property  to 
sell  or  use  it,  free  from  restrictions  aflfecting  it  in  vendor's  hands. 

Uleaiiare   of   damaires. 

Cited  in  note  (56  L.  R.  A.  303)  on  conflict  of  laws  as  to  measure  of  damages. 

Penalty  or  llqnldated  damagres. 

Cited  in  footnotes  to  Chicago  House-Wrecking  Co.  v.  United  States,  53  L.  R.  A. 
122,  which  holds  stipulation  for  certain  sum  as  damages  for  failure  to  remove 
building  by  certain  time,  penalty,  when  actual  damages  easily  assessable;  State 
V.  Larson,  54  L.  R.  A.  487,  which  holds  amount  of  liquor  license  bond,  a  penalty; 
Kilbourne  v.  Burt  &  B.  Lumber  Co.  55  L.  R.  A.  275,  which  holds  provision  for 
retaining  15  cents  per  hundred  feet  for  logs  not  delivered  by  specified  date,  one 
for  liquidated  damages;  Salem  v.  Anson,  56  L.  R.  A.  169,  which  holds  stipulated 
amount  to  be  paid  to  city  for  failure  to  complete  electric  light  plant  within  speci- 
fied time,  liquidated  damages. 

32  L.  R,  A.  289,  WESNER  v.  O'BRIEN,  56  Kan.  724,  54  Am.  St.  Rep.  604,  44 

Pac.  1090. 
A'vi^ard  of  aMmony. 

Approved  in  Benner  v.  Benner,  63  Ohio  St.  227,  58  N.  E.  569,  sustaining  service 
by  publication  in  action  for  alimony  against  nonresident  to  appropriate  real  prop- 
erty in  state. 

Cited  in  footnote  to  Sprague  v.  Sprague,  42  L.  R.  A.  419,  which  holds  action  for 
alimony  barred  by  preceding  judgment  for  alimony  in  action  for  divorce  brought 
by  husband,  of  which  court  had  jurisdiction. 
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Divorce. 

Cited  in  footnote  to  Dunham  v.  Dunham,  35  L.  R.  A.  70,  which  denies  vahdiiy 
of  divorce  in  other  state  by  woman  going  there  solely  to  get  divorce. 
Cited  in  note  (59  L.  R.  A.  178)  on  conflict  of  laws  on  subject  of  divorce. 

32  L.  R.  A.  293,  HANSON  v.  LITTLE  SISTERS  OF  THE  POOR,  79  Md.  434,  32 

Atl.  1052. 
Charitable  fflfts. 

Followed  in  Erhardt  v.  Baltimore  Monthly  Meeting  of  Friends,  93  Md.  680, 49 
Atl.  561,  sustaining  as  sufficiently  certain,  trust  to  corporation  empowered  to 
conduct  educational  and  religious  operations,  to  hold  as  should  seem  best  and 
apply  income  to  use  of  school  kept  by  it. 

Cited  in  Re  Merchant,  143  Cal.  542,  77  Pac.  475,  upholding  bequest  to  charitable 
society  with  request  that  the  money  be  used  to  equip  hospital. 

Cited  in  footnotes  to  People  ex  rel.  Ellert  v.  Cogswell,  35  L.  R.  A.  269.  which 
sustains  trust  for  educating  boys  and  girls,  not  confined  to  poor  ones;  Re  John. 
36  L.  R.  A.  242,  which  sustains  bequest  for  maintenance  of  free  public  school.s 
Thompson  v.  Bro^\^l,  62  L.  R,  A.  398,  which  upholds  devise  of  fund  for  distribu 
tion  by  executor  '*to  the  poor  in  his  discretion." 

— —  Object  arer^nane  to  pnrpone  of  corporation. 

Approved  in  Dye  v.  Beaver  Creek  Church,  48  S.  C.  455,  59  Am.  St.  Rep.  72^, 
26  S.  E.  717,  holding  object  of  trust  for  tuition  of  poor  children  germane  to  pur- 
poses of  foundation  of  Baptist  Church. 

-—  Rlgrlit  to  dlapatc  traat. 

Followed  in  Re  Stickney,  85  Md.  106,  sub  nom.  Congregational  Church  Wd?- 
Soc.  V.  Everitt,  35  L.  R.  A.  697,  footnote  p.  693,  60  Am.  St.  Rep.  308,  36  Atl.  654. 
and  Hagerstown  Mfg.  Min.  &  Land  Improv.  Co.  v.  Keedy,  91  Md.  438,  46  Atl. 
965,  denying  right  of  heirs  or  next  of  kin  to  question  legal  capacity  of  corpora- 
tion to  take  bequest  in  excess  of  statutory  amount. 

Approved  in  Brigham  v.  Peter  Bent  Brigham  Hospital,  126  Fed.  801,  holdin? 
gift  to  corporation  in  excess  of  its  legal  capacity  to  take  can  be  attacked  in  direct 
proceedings  instituted  by  state,  but  not  collaterally  by  heirs}  Farrington  v.  Put- 
nam, 90  Me.  427,  38  L.  R.  A.  348,  footnote  p.  339,  37  Atl.  652,  holding  bequest  to 
charitable  corporation  in  excess  of  amount  permitted  by  statute  voidable  by  sute 
only. 
Corporation's   rlgrht   to   take   aaslarninent   of   caaae   of  action. 

Cited  in  footnote  to  John  V.  Farwell  Co.  v.  Josephson,  37  L.  R.  A.  138,  which 
denies  right  to  interpose  want  of  corporate  power  to  take  assignment  of  cause  of 
action  as  defense. 


32  L.  R.  A.  298,  ORTH  v.  ORTH,  145  Ind.  184,  57  Am.  St.  Rep.  185,  44  N.  E.  17. 

42  N.  E.  277. 
Precatory   irords   In    ^vlll. 

.  Cited  in  Mitchell  v.  Mitchell,  143  Ind.  116,  42  N.  E.  465,  holding  devise  of 
land  not  affected  by  subsequent  statement  in  will,  of  testator's  "request  and  wish" 
as  to  disposition  by  devisee;  Rogers  v.  Winklespleck,  143  Ind.  376,  42  N.  E.  741'. 
holding  fee  simple  absolute  given  by  devise  of  residue  to  wife  "subject  to  a  di 
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vision"  among  children  "in  accordance  with  their  obedience  to  her,  as  she  shall 
deem  proper." 

Cited  in  Fowler  v.  Diihme,  143  Ind.  260,  42  N.  E.  623,  and  Mulvane  v.  Rude, 
140  Ind.  481,  45  N.  £.  659,  holding  devise  in  fee  not  cut  down  unless  by  provisions 
as  clear,  certain,  and  effective  as  those  creating  the  fee. 

Cited  in  footnotes  to  Jewell  v.  Louisville  Trust  Co.  53  L.  R.  A.  377,  which  denies 
creation  of  precatory  trust  by  will  of  merchant  expressing  desire  for  retention  on 
liberal  terms,  of  specified  person  in  employ  of  firm  of  which  testator  a' partner; 
Williams  v.  Baptist  Church,  54  L.  R,  A.  427,  which  holds  absolute  gift,  not  trust, 
created  by  bequest  to  church,  and  "suggesting"  as  to  application. 

nmmt  by  operation  of  law. 

Approved  in  Alexander  v.  Spaulding,  100  Ind.  181,  66  N.  E.  694,  holding  con- 
structive trust  is  based  on  actual  or  legal  fraud  and  generally  arises  where  there 
is  no  intention  to  create  trust. 

Distinguished  in  Ransdel  v.  Moore,  153  Ind.  419,  63  L.  R.  A.  762,  53  N.  E.  767, 
holding  husband,  preventing  death-bed  devise  by  promise,  and  so  inheriting, 
trustee  by  operation  of  law. 

32  L.  R.  A.  309,  McDONALD  v.  PITTSBURGH,  C.  C.  &  ST.  L.  R,  CO.  144  Ind. 
459,  55  Am.  St.  Rep.  185,  43  N.  E.  447. 

Recovery   for   death   of  child. 

Cited  in  footnotes  to  Alabama  &  V.  R.  Co.  v.  Williams,  51  L.  R.  A.  837,  and  Rob- 
inson v.  Georgia  R.  &  Bkg.  Co.  CO  L.  R.  A.  557,  footnote  p.  555,  which  deny 
mother|8  right  of  action  for  death  of  illegitimate  child. 

Distinguished  in  Citizens  Street  R.  Co.  v.  Cooper,  'Z2  Ind.  A  pp.  463,  72  Am.  St. 
Rep.  319,  63  N.  E.  1092,  holding  one  irregularly  adopting  child  has  no  right  to 
recover  for  its  death. 

Inheritance. 

Cited  in  Bray  v.  Miles,  23  Ind.  App.  468,  54  N.  E.  446  (dissenting  opinion), 
majority  holding  adopted  child  entitled  to  share  in  estate  as  one  of  "children;" 
Watson  V.  Richardson,  110  Iowa,  676,  80  N.  W.  407,  holding,  on  facts,  no  general 
and  notorious  recognition  of  bastard  by  putative  father;  Alabama  &  V.  R.  Co.  v. 
Williams,  78  Miss.  216,  51  L.  R,  A.  837,  84  Am.  St.  Rep.  624,  28  So.  853,  holding 
mother  does  not  inherit  from  her  bastard  child. 

Strict  compliance  irlth  atntnte. 

Approved  in  Chicago  &  S.  E.  R.  Co.  v.  Glover,  159  Ind.  168,  62  N.  E.  11,  deny- 
ing to  assignee  of  labor  claim  recovery  for  statutory  penalty  for  nonpayment, 
where  strict  compliance  with  statute  not  shown. 

32  L.  R.  A.  311,  FAILEY  v.  FEE,  83  Md.  83,  55  Am.  St.  Rep.  326,  34  Atl.  839. 
Mntaal    Innarance  associations. 

Approved  in  Laker  v.  Royal  Fraternal  Union,  95  Mo.  App.  366,  holding  that 
terms  of  benefit  certificate  ordinarily  control  by-laws,  but  both  make  up  the 
contract  and  are  to  be  construed  together  when  by-laws  are  made  part  of  policy. 

Cited  in  note  (47  L.  R.  A.  681)  on  conflict  between  by-laws  and  certificate  or 
policy  of  mutual  benefit  society  or  insurance  company. 
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— InsolTency. 

Cited  in  note  (38  L.  R.  A.  99,  104)  on  distribution  of  assets  of  insolvent  in- 
surance company. 

Distinguished  in  Coltrane  v.  Baltimore  Bldg.  &  L.  Asso.  110  Fed.  274,  holding 
member  of  insolvent  loan  and  building  association  who  has  given  notice  of  with 
drawal  before  insolvency  not  entitled  to  preference,  at  winding  up,  over  other 
stockholders. 

PoTrera  of  receiver. 

Cited  in  footnote  to  Castleman  v.  Templeman,  41  L.  R.  A.  367,  which  denie* 
receiver's  power  to  consent  to  decree  in  other  state  for  payment  of  assessment- 
by  stockholders  to  creditors. 

Distinguished  in  Stockley  v.  Thomas,  89  Md.  666,  43  Atl.  766,  holding  receiver 
of  insolvent  foreign  corporation  will  not  be  appointed  unless  clear  that  he  will 
be  able  to  exercise  powers  for  which  he  is  appointed. 

32  L.  R.  A.  315,  NIXON  v.  REID,  8  S.  D.  507,  67  N.  W.  57. 
Ferries. 

Cited  in  note  (59  L.  R.  A.  519,  526,  538,  539,  544)  on  establishment,  regula- 
tion, and  protection  of  ferries. 

32  L.  R.  A.  321,  JARRETT  v.  GOODNOW,  39  W.  Va.  602,  20  S.  E.  575. 
Injnnctlona   agrainst   Judirinents. 

Cited  in  footnote  to  National  Surety  Co.  v.  State  Bank,  61  L.  R.  A.  394,  which 
sustains  injunction  in  Federal  court  against  using  unconscionable  judgment  of 
state  court  to  extort  from  defendant  money  not  justly  due. 

Cited  in  note  (31  L.  R.  A.  748)  on  injunctions  against  judgments  for  defenses 
existing  prior  to  their  rendition. 

32  L.  R.  A.  329,  COLUMBUS,  H.  VALLEY  &  T.  R.  CO.  v.  BURKE,  54  Ohio  St. 

98,  43  N.  E.  282. 
Oamases    on.    dlaaolntion    of    Injunction. 

Approved  in  Cassem  v.  Ernst,  84  111.  App.  76,  holding  no  cause  of  action  on 
bond  after  dissolution  merely  by  agreement  in  consideration  of  payment  of  money. 

Cited  in  Welch  v.  Benham,  6  Ohio  N.  P.  34,  holding  no  action  on  injunction 
bond  after  interlocutory  judgment,  not  being  final  determination;  Lewis  v.  Jones, 
65  S.  C.  160,  43  S.  E.  525,  holding  defendant  entitled  to  reference  to  ascertain 
damages  by  reason  of  injunction,  where  complaint  was  dismissed  for  failure  of 
proof. 

Judgrment  on  appeal  on  conceded  facta. 

Cited  in  Minnear  v.  Holloway,  56  Ohio  St.  153,  46  N.  E.  636,  holding,  when 
all  material  facts  conceded  by  pleadings,  appeal  court,  reversing  for  error  in 
application  of  law  to  facts,  may  remand  or  render  judgment  which  lower  court 
should  have  rendered. 

Ultra  Tlrea. 

Cited  in  Benedict  v.  Market  Nat.  Bank,  4  Ohio  N.  P.  232,  holding  indorsement 
of  note  by  corporation,  proceeds  going  to  individual,  ultra  vires. 
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32  L.  R.  A.  340,  CINCINNATI  STREET  R.  CO.  v.  WRIGHT,  54  Ohio  St.  181, 
43  N.  E.  688. 
Followed  without  discussion  in  Brown  v.  Hull,  55  Ohio  St.  657,  48  N.  E.  1110. 

Exceptions. 

Approved  in  Weaver  v.  Columbus,  S.  &  H.  Valley  R.  Co.  55  Ohio  St.  496,  45 
N.  E.  717,  holding,  where  case  withdrawn  from  jury  and  judgment  rendered  for 
defendant,  time  within  which  to  take  bill  of  exceptions  runs  from  overruling 
motion  for  new  trial. 

Xefcllgreiice    of   children. 

Followed  in  Cleveland  Terminal  &  Vallev  R.  Co.  v.  Heiman,  16  Ohio  C.  C.  494.. 
holding  ordinary  care  by  children  is  that  degree  which  children  of  same  age  and 
ordinary  prudence  are  accustomed  to  exercise  in  similar  circumstances. 

Impnted  nejirllisrence. 

Cited  in  New  York,  C.  &  St.  L.  R.  Co.  v.  Kistler,  66  Ohio  St.  343,  64  N.  E. 
130,  holding  negligence  of  each  of  two  persons  in  carriage  imputable  to  the  other, 
as  a  joint  enterprise. 

32  L.  R.  A.  344,  PEOPLE  ex  rcl  EINSFELD  v.  MURRAY,  149  N.  Y.  367,  74 
N.  Y.  S.  R.  593,  44  N.  E.  146. 

Appropriation    of    pnbllc    fnnds. 

Cited  in  Fox  v.  Mohawk  &  H.  River  Humane  Soc.  165  N.  Y.  522.  51  L.  R.  A. 
0H4,  80  Am.  St.  Rep.  767,  59  N.  E.  353,  holding  appropriation  of  dog-license  fee 
to  use  of  private  corporation  unconstitutional ;  Mahon  v.  Board  of  Education. 
171  N.  Y.  265,  89  Am.  St.  Rep.  810,  63  N.  E.  1107,  holding  payment  of  pension 
to  teacher  retired  before  establishment  of  pension  system   unconstitutional. 

I^lcense  lafvs. 

Approved  in  Re  Lyman,  46  App.  Div.  392,  61  N.  Y.  Supp.  884,  holding  excise 
law  providing  for  revocation  of  license  after  hearing  without  jury,  constitu- 
tional; Kresser  v.  Lyman,  74  Fed.  768,  holding  excise  law  does  not  make  contract 
between  state  and  licensee,  so  that  later  act  may  not  impair  it. 

Cited  in  Re  Place,  27  App.  Div.  568,  50  N.  Y.  Supp.  640,  holding  excise  law 
not  a  tax  law,  but  for  regulation  and  control  of  traffic;  Re  Bradley,  22  Misc.  304, 
49  N.  Y.  Supp.  1100,  holding  excise  law  enacted  under  police  power;  Augner  v. 
New  York,  14  App.  Div.  469,  43  N.  Y.  Supp.  803  (dissenting  opinion),  majority 
upholding  recovery  from  city,  as  an  implied  contract,  proportionate  part  of 
money  paid  for  license  terminated  by  liquor  tax  law;  People  v.  Durante,  19 
App.  Div.  294,  79  N.  Y.  S.  R.  1074,  45  N.  Y.  Supp.  1073,  holding  liquor  license 
may  be  mortgaged;  People  ex  rel.  Lawton  v.  Lyman,  33  Misc.  245,  68  N.  Y.  Supp. 
331,  holding  false  statement  makes  liquor  license  void. 

•^  Apportionment   of  taxes. 

Followed  in  People  ex  rel.  Plattsburgh  v.  Williams,  162  N.  Y.  243,  56  N.  E. 
625,  holding  that  under  provisions  of  liquor  tax  law,  1896,  giving  state  one  third 
of  revenue,  local  statute  appropriating  "all  excise  money"  to  poor  fund  is  limited 
to  remaining  two  thirds. 

Cited  in  footnote  to  State  v.  Camp  Sing,  32  L.  R.  A.  635,  which  sustains  li- 
cense tax,  part  of  which  given  to  county. 
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-^DoflT    license. 

Approved  in  Fox  v.  Mohawk  &  H.  River  Humane  Soc.  20  Misc.  467,  46  N.  Y. 
Supp.  232,  holding  dog  license  law  not  tax  law. 

Cited  in  Fox  v.  Hohawk  &  H.  River  Humane  Soc.  20  Misc.  468,  46  N.  Y.  Supp. 
232,  holding  dog  license  statute  a  general  statute,  not  requiring  subject  expressed 
in  title. 

Construction   of   Constitution. 

Cited  in  Rathbone  v.  Wirth,  150  N.  Y.  506,  514,  34  L.  R.  A.  425,  45  N.  E.  15; 
People  ex  rel  Tyroler  v.  City  Prison,  157  N.  Y.  143,  43  L.  R.  A.  274,  68  Am.  St. 
Rep.  763,  51  N.  E.  1006  (dissenting  opinions),  majority  holding  construction 
placed  by  legislature  upon  limitations  on  its  powers  by  Constitution  not  con- 
clusive. 

Distinguished  in  Rathbone  v.  Wirth,  6  App.  Div.  303,  40  N.  Y".  Supp.  535,  hold- 
ing construction  of  Constitution  in  accordance  with  long  course  of  legislative 
sanction  not  applicable  unless  legislation  uniform  in  character,  long  ac(]uiesced 
in,  and  never  questioned  in  courts. 

Rigrltt  of  local  self  covernment* 

Cited  in  People  ex  rel.  Metropolitan  Street  R.  Co.  v.  State  Tax  Comrs.  174 
N.  Y.  446,  63  L.  R.  A.  894,  67  N.  E.  69,  upholding  taxation  by  state  officers  of 
special  corporate  franchises  granted  by  municipal  corporations. 

32  L.  R.  A.  350,  OPINION  OF  THE  JUSTICES,  165  Mass.  599,  43  N.  E.  927. 
Risbt  of  'woman  to  hold  oiAce. 

Cited  in  footnotes  to  State  ex  rel.  Monnett  v.  Adams,  41  L.  R.  A.  727,  which 
holds  woman  ineligible  to  office  of  notary  public;  Re  Maddox,  55  L.  R.  A.  29S, 
which  denies  rignt  of  woman  to  practise  law. 

Cited  in  note   (38  L.  R.  A.  214)   on  right  of  women  to  hold  office. 

32  L.  R.  A.  351,  WESTERN  U.  TELEG.  CO.  v.  McMULLEN,  58  N.  J.  L  155, 

33  Atl.  384. 
Dnty  of  employer  to  employee. 

Cited  in  Curley  v.  Hoff,  02  N.  J.  L.  761,  42  Atl.  731,  holding  where  work 
and  place  of  working  correspond,  rule  of  duty  of  employer  to  provide  safe 
place  extends  only  to  reasonable  care  as  to  latent  dangers;  Smith  v.  Erie  R.  Co. 
67  N.  J.  L.  641,  59  L.  R.  A.  304,  52  Atl.  634,  holding  railroad  company  respon- 
sible for  injury  to  employee,  due  to  negligence  of  trackmen  charged  with  in- 
spection and  repair  of  tracks;  Carroll  v.  Tidewater  Oil  Co.  67  N.  J.  L.  0S3, 
52  Atl.  275,  holding  master  liable  for  injury  sustained  by  servant  in  removal 
of  defective  machine. 

Cited  in  note  (44  L.  R,  A.  38,  59)  on  duty  of  master  to  instruct  and  warn 
servants  as  to  perils  of  employment. 

Liability  for  injuries  by  electric  wires. 

Cited  in  footnotes  to  Atlanta  Consol.  Street  R,  Co.  v.  O wings,  33  L.  R.  A.  798, 
which  holds  corporation  permitting  wire  charged  with  dangerous  current  to  come 
in  contact  with  wire  of  another  company  liable  for  injury  to  employee  of  latter; 
Newark  Electric  Light  &  Power  Co.  v.  Garden,  37  L.  R.  A.  725,  which  requires 
electric  light  company  to  use  due  care  in  insulating  wires  maintained  on  same 
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pole  with  wires  of  other  companies;  Anderson  v.  Inland  Teleph.  &  Telcg.  Co.  41 
IL.  R.  A.  410,  which  holds  telephone  lineman  negligent  in  touching  span  wire  in 
contact  with  trolley  wire,  insulation  of  which  broken;  Boyd  v.  Portland  General 
Electric  Co.  52  L.  R.  A.  509,  which  holds  want  of  sufficient  assistance  to  promptly 
replace  wires  broken  by  severe  storm  not  excuse,  as  matter  of  law,  for  delay; 
Mitchell  V.  Raleigh  Electric  Co.  65  L.  R.  A.  398,  which  sustains  telephone  com- 
pany employee's  right  to  presume  that  electric  light  wires  properly  insulated. 

Aasamption  of  risk. 

Approved  in  Johnson  v.  Devoe  Snuflf  Co.  62  N.  J.  L.  423,  41  Atl.  936,  holding 
employee  failing  to  protest  against  new  dangers  discovered  by  him  beyond  con- 
tract of  hiring  assumes  risk;  Benjamin  Atha  &  I.  Co.  v.  Costello,  63  N.  J.  L. 
29,  42  Atl.  766,  holding  employee  assumes  risk  of  dangers  which  he  could  dis- 
cover by  ordinary  care. 

Cited  in  Durand  v.  New  York  &  L.  B.  R.  Co.  65  N.  J.  L.  058,  48  Atl.  1013, 
holding  employee  assumes  all  risks  against  which  he  may  protect  himself  by  or- 
dinary observation  and  care. 

32  L.  R.  A.  354,  HOPKINS  v.  NASHVILLE,  C.  &  ST.  L.  R.  CO.  80  Tenn.  409, 

34  S.  W.  1029. 
Demurrer   to    eTldence. 

Followed  in  Summers  v.  Louisville  &  N.  R.  Co.  96  Tenn.  462,  35  S.  W.  210, 
and  Corbett  v.  Smith,  101  Tenn.  370,  47  S.  W.  694,  holding  demurrer  to  evi- 
dence constitutional;  Southern  Queen  Mfg.  Co.  v.  Morris,  105  Tenn.  657,  58  S.  W. 
651,  holding  upon  demurrer  being  overruled,  damages,  if  unliquidated,  must  be 
assessed  by  jury  upon  evidence  contained  in  demurrer. 

Approved  in  Illinois  C.  R.  Co.  v.  Brown,  96  Tenn.  561,  35  S.  W.  560;  Thane 
V.  Douglas*,  102  Tenn.  308,  52  S.  W.  155;  Artenberry  v.  Southern  R.  Co.  103 
Tenn.  267,  52  S.  W.  878, — holding  demurrer  to  evidence  must  incorporate  evidence 
and  admit  its  truth,  with  all  legitimate  inferences;  Barr  v.  Southern  R.  Co.  105 
Tenn.  545,  68  S.  W.  849,  holding  demurrer,  when  filed,  becomes  part  of  record, 
and  bill  of  exceptions  not  necessary  for  review. 

Distinguished  in.  Bridgeport  Wooden  Ware  Mfg.  Co.  v.  Louisville  &  N.  R.  Co. 
103  Tenn.  492,  53  S.  W.  739,  holding  demurrer  to  evidence  not  proper  upon  facts 
agreed  upon  by  parties. 

32  L.  R.  A.  367,  KNISLEY  v.  PRATT,  148  N.  Y.  372,  42  N.  E.  986. 

Motion  for  reargument  denied  in  149  N.  Y.  582,  43  N.  E.  988. 
Nesrllarence. 

Cited  in  Sutter  v.  New  York  C.  &  H.  R.  R.  Co.  79  App.  Div.  368,  79  N.  Y. 
Supp.  1106,  as  to  fellow-servant  rule;  Obanhein  v.  Arbuckle,  80  App.  Div.  469, 
81  N.  \.  Supp.  133,  holding  contract  of  employer  to  remedy  defects  of  appli- 
ances and  indemnify  employee  for  injury  not  against  public  policy. 

Assnmptlon   of   risk. 

Followed  in  Graves  v.  Brewer,  4  App.  Div.  330,  38  N.  Y.  Supp.  566,  sustain- 
ing nonsuit  where  plaintiff  injured  from  contact  with  exposed  cogs;  Monzi  v. 
Friedline,  33  App.  Div.  219,  53  N.  Y.  Supp.  482,  holding  one  cleaning  elevator 
cable  in  motion  assumed  obvious  risks  and  waived  protection  of  statute  prohib- 
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iting  those  under  eighteen  cleaning  moving  machinery;  Dorney  v.  O'Neill,  34 
App.  Div.  499,  54  N.  Y.  Supp.  235,  holding  risk  of  collision  with  objects  in  dark 
passage  assumed;  Thompson  v.  Gary  Mfg.  Co.  62  App.  Div.  282,  70  N.  Y.  Supp. 
1086,  as  to  assumption  of  risk  from  operation  of  defective  machine  in  violatioa 
of  statute;  Nolan  v.  Metropolitan  Street  R.  Co.  65  App.  Div.  186,  72  N.  Y.  Supp. 
601,  holding  one  digging  in  trench  under  track  and  putting  hand  on  rail  a- 
KJmea  risk ;  Vilas  v.  Vanderbilt,  20  Misc.  52,  44  N.  Y.  Supp.  267,  holding  ma?t»T 
only  liable  for  latent  defect  which  he  ought  to  know  existed,  and  which  aenant 
did  know  of. 

Approved  in  Shields  v.  Robins,  3  App.  Div.  585,  38  N.  Y.  Supp.  214,  holdin: 
use  of  elevator  without  cover  waived  performance  of  duty  of  employer  to  pro- 
tect shaft;  De  Young  v.  Irving,  5  App.  Div.  504,  38  N.  Y.  Supp.  1089,  holding  no 
right  of  recovery  where  plaintiff,  ordered  in  violation  of  statute  to  clean  ma- 
chinery in  motion,  knowingly  consented;  Renninger  v.  New  York  C.  &  H.  Pu 
R,  Co.  11  App.  Div.  568,  42  N.  Y.  Supp.  813,  holding  brakeman  failing  to  ol^erw 
(Irawhead  before  coupling  assumed  risk ;  Carlson  v.  Monitor  Iron  Works,  38  App. 
Div.  39,  55  N.  Y.  Supp.  992,  declaring  that  one  employed  in  putting  ca!»tinj:i 
in  tumblers  assumes  risk  from  obvious  projections;  Hutchinson  v.  Charles  F. 
Parker  &  Co.  39  App.  Div.  138,  57  N.  Y.  Supp.  168,  holding  that  one  knowing 
unexploded  dynamite  often  remained  after  blast  assumed  risk  of  explosion  bj- 
negligence  of  another ;  Johansen  v.  Eastmans  Co.  44  App.  Div.  272,  60  N.  Y.  Supp. 
708,  holding  no  assumption  of  risk,  as  matter  of  law,  by  servant  shoveling  fat 
and  unfamiliar  with  machinery,  from  unprotected  overhead  revolving  shaft  with- 
out projection;  Burns  v.  Nichols  Chemical  Co.  65  App.  Div.  427,  72  N.  Y.  Supp. 
919,  holding  plaintiff,  injured  in  falling  through  elevator  opening  not  femrd 
as  required  by  law,  assumed  risk ;  Di  Pietro  v.  Empire  Portland  Cement  Co.  70 
App.  Div.  504,  75  N.  Y.  Supp.  275,  holding  employee  going  voluntarily  on  war- 
fold  near  exposed  cogs  assumes  risk;  Ingram  v.  Fosburgh,  73  App.  Div.  131 
76  N.  Y.  Supp.  344,  holding  one  riding  in  elevator  against  orders  of  employer, 
with  knowledge  of  danger,  assumed  risk;  Mull  v.  Curtice  Bros.  Co.  74  App.  Div. 
563,  77  N.  Y.  Supp.  813,  holding  one  continuing  to  operate  machine  not  relieved 
by  factory  law  from  consequences  of  voluntary  act;  Hayes  v.  Fay,  22  Mij^c.  32*2. 
49  N.  Y.  Supp.  112,  holding  question  of  assumed  obvious  risk  for  jury;  Persiclike 
V.  Hencken,  78  N.  Y.  S.  R.  266,  44  N.  Y.  Supp.  265,  holding  statement  of  fon- 
man  that  appliance  is  safe  does  not  affect  assumption  of  risk;  E.  S.  Higjnns 
Carpet  Co.  v.  O'Keefe,  25  C.  C.  A.  223,  51  U.  S.  App.  74,  79  Fed.  903,  holding 
factory  act  does  not  impose  on  employer  liability  for  injuries  to  employee  aris- 
ing from  obvious  risk  of  unprotected  cogs;  The  Saratoga,  87  Fed.  358,  holdinr: 
shipowner  to  defend  on  ground  of  assimiption  of  risk  of  open  hatchway  niurt 
show  custom  to  keep  open  and  unlighted ;  Anderson  v.  C.  N.  Nelson  Lumber  Co, 
07  Minn.  82,  69  N.  W.  630,  holding  imposition  by  statute  of  duty  of  guarding 
machinery  does  not  aflfect  rule  as  to  assumption  of  risks;  Martin  v.  Chicago.  R. 
I.  &  P.  R.  Co.  118  Iowa,  157,  59  L.  R.  A.  702,  96  Am.  St.  Rep.  380,  91  X.  ^V. 
1034.  holding  continuance  of  brakeman  at  work  knowing  speed  ordinance  vio- 
lated is  assumption  of  risk  of  unlawful  speed;  McCarthy  v.  Emerson,  77  App- 
Div.  5(55,  79  N.  Y.  Supp.  180,  holding  employee  assumes  obvious  risks  of  buM- 
ness  as  well  under  factory  act  as  otherwise;  Jenks  v.  Thompson,  83  App.  Di^. 
345,  82  N.  Y.  Supp.  274,  holding  doctrine  of  assumption  of  risk  applies  to  ca:*^^ 
arising  under  labor  act;   Sitts  v.  Waiontha  Knitting  Co.  94  App.  Div.  43,  87 
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N".  Y.  Supp.  911,  holding  employee  assumes  risk  of  accident  from  hand  coming 
in  contact  with  unguarded  rollers;  St.  Louis  Cordage  Co.  v.  Miller,  63  L.  R.  A. 
561,  61  C.  C.  A.  491,  126  Fed.  509,  holding  factory  act  does  not  abolish  defpns? 
of  assumption  of  risk  from  obvious  dangers  in  respect  to  gearing  and  machinery. 

Cited  in  Horton  v.  Vulcan  Iron  Works  Co.  13  App.  Div.  613,  43  X.  Y.  Supp. 
699,  holding  risk  from  set  screw  on  revolving  shaft  assumed  by  person  passin^'^ 
beneath  it;  Meehan  v.  Judson,  43  App.  Div.  51,  59  X.  Y.  Supp.  578,  holding  doc- 
trine of  assumption  of  risk  not  applicable  where  inexperienced  employee  was  in- 
jured by  reason  of  defective  jack,  work  itself  not  being  hazardous;  Munn  v.  L. 
Wolff  Mfg.  Co.  94  111.  App.  126,  holding  employee  cannot  recover  for  injury  when 
continuing  to  work,  with  knowledge  of  risk,  at  appliance  not  protected  as  re- 
quired by  ordinance;  Young  v.  Syracuse,  B.  &  X.  Y.  R.  Co.  45  App.  Div.  305,  61 
X.  Y.  Supp.  202  (dissenting  opinion),  majority  holding  assumption  of  risk  not 
applicable  where  master  has  not  used  reasonable  care  in  providing  safe  place  to 
work. 

Cite<l  in  footnote  to  Stager  v.  Troy  laundry  Co.  53  L.  R.  A.  459,  which  holds 
risk  of  hand  passing  imder  guard  rails  into  rollers  not  assumed,  as  matter 
of  law,  by  servant  operating  mangle  in  laundry. 

Cited  in  note  (47  L.  R.  A.  175,  191)  on  volenti  non  fit  injuria  as  defense  to 
actions  by  injured  servants. 

Distinguished  in  Dowd  v.  Xew  York,  0.  &  W.  R.  Co.  170  X.  Y.  472,  63  X.  E. 
541,  holding  burden  on  defendant  to  show  plaintiff  assumed  risk  from  practice  of 
kicking  cars  upon  siding  where  he  was  repairing  cars;  Marino  v.  Lehmaicr,  173 
N.  Y.  534,  61  L.  R.  A.  813,  66  X.  E.  572,  holding  child,  prohibited  by  labor  law 
on  a<.*count  of  youth  from  being  employed  in  factory,  not  chargeable  with  assump- 
tion of  risk;  Marino  v.  Lehmaier,  173  X.  Y.  534,  61  L.  R.  A.  813,  66  X.  E.  572, 
holding  child  whose  employment  in  factory  is  forbidden  by  statute  because  of 
immature  age  is  not,  as  matter  of  law,  chargeable  with  contributory  negligence 
or  assumption  of  risk. 

Disapproved  in  Xarramore  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  48  L.  R.  A.  76, 
37  C.  C.  A.  503,  96  Fed.  302,  holding  continuance  in  emplojiiient  with  knowledge 
that  employer  has  not  complied  with  safety  statute  not  assumption  of  risk; 
Monteith  v.  Kokomo  Wood  Enameling  Co.  159  Ind.  160,  58  L.  R.  A.  949,  footnote  p. 
944,  64  X.  E.  610,  holding  employee  has  right  of  action  for  injuries  caused  by 
master's  failure  to  comply  with  statutoiy  duty  to  guard  circular  saw. 

Master's    statatorr    liability. 

Approved  in  Indiana  Mfg.  Co.  v.  Wells,  31  Ind.  App.  463,  68  X.  E.  319,  holding 
master's  statutory  liability  for  failure  to  provide  belt-shifters  arises  when  in- 
spector's order  to  furnish  them  has  not  bet»n  complied  with ;  Brown  v.  W^ittner,  43 
App.  Div.  137,  59  X.  Y.  Supp.  385,  holding  landlord's  violation  of  statutory  duty 
to  light  stairway  gives  tenant  right  of  action  for  damages  resulting  therefrom. 

Contrlbntorjr    nefrllffence. 

Cited  in  note  (49  L.  R.  A.  44)  on  contributory  negligence  in  entering  or  re- 
maining in  employment. 
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32  L.  R.  A.  370,  WILHELM  v.  WILKEN,  149  N.  Y.  447,  52  Am.  St.  Rep.  741. 

44  N.  E.  82. 

Title  under  qLaitclalm  deed. 

Approved  in  Schott  v.  Dosh,  49  Neb.  193,  59  Am.  St.  Rep.  531,  68  N.  W.  34«, 
holding  grantee  of  recorded  quitclaim  deed,  in  good  faith  and  without  notic-r. 
takes  as  against  grantee  of  prior  unrecorded  deed. 

Cited  in  Sanders  v.  Riedinger,  30  App.  Div.  282,  61  N.  Y.  Supp.  937,  holdin? 
evidence  that  quitclaim  grantee  from  tax  lessee  entered  imd**r  agreement  for 
sale,  believing  and  claiming  he  had  fee,  sufficient  to  support  finding  of  possessioB 
as  owner,  and  basis  for  title  by  adverse  possession. 

32  L.  R.  A.  373,  CUNNINGHAM  v.  DAVENPORT,  147  N.  Y.  43,  49  Am.  St.  Rep. 
641,  41  N.  E.  412. 

Revocable    trusts. 

Cited  in  Moloney  v.  Tilton,  22  Misc.  688,  51  N.  Y.  Supp.  19,  holding  that  a.«« 
against  beneficiary  in  recorded  declaration  of  trust,  reserving  power  to  sell  and 
reinvest  for  beneficiary,  grant  to  third  person  knowing  facts,  void;  Fellows  r. 
Fellows,  69  N.  H.  345,  348,  46  Atl.  474,  holding  conveyance  of  land  in  considera- 
tion of  bond  for  payment  to  third  person  on  death  of  grantor  creates  trust  for 
third  person  revocable  before  death  of  grantor. 

Trust  In  bank  deposit. 

Followed  in  Haux  v.  Dry  Dock  Sav.  Inst.  2  App.  Div.  167,  37  N.  Y.  Supp.  917, 
and  Decker  v.  Union  Dime  Sav.  Inst.  15  App.  Div.  554,  44  N.  Y.  Supp.  521,  hold- 
ing question  whether  trust  created  depends  on  intention  of  donor  at  time  of  de- 
posit; Re  Mueller,  15  App.  Div.  69,  44  N.  Y.  Supp.  280,  holding  depositor  not 
intending  to  give  beneficiary  interest  in  fund  does  not  devest  himself  of  leg-al 
title;  Domestic  Missions  v.  Mechanics*  Sav.  Bank,  40  App.  Div.  123,  24  Misc.  51C, 
54  N.  Y.  Supp.  28,  holding  that  deposit  "in  trust"  created  trust  valid  on  death 
of  depositor  before  beneficiary,  although  bank's  rules  not  followed;  Jenkins  v. 
Baker,  36  Misc.  56,  72  N.  Y.  Supp.  546,  and  Re  Snyder,  37  Misc.  59,  74  X.  Y, 
Supp.  832,  holding  presumption  of  trust  from  deposit  "in  trust  for"  another  re- 
butted by  depositor's   testimony  denying  intention  to   make   trust. 

Approved  in  Harrison  v.  Totten,  29  Misc.  700,  62  N.  Y.  Supp.  754,  holding 
mere  fact  of  deposit  being  made  "in  trust  for"  another,  who  never  heard  of  it. 
does  not  entitle  him  to  fund  on  depositor's  death;  Williams  v.  Brooklyn  Sav.  Bank. 
51  App.  Div.  333,  64  N.  Y.  Supp.  1021,  holding  deposit  in  trust  for  another 
establishes  prima  facie  intention  to  create  trust,  although  book  kept,  benefieiarj* 
ignorant,  and  part  withdrawn;  Meislahn  v.  Meislahn,  56  App.  Div.  567,  67  X. 
Y.  Supp.  480,  holding  deposit  "in  trust  for"  daughter,  with  statement  that  de- 
positor had  money  in  trust  for  daughters,  establishes  intention  to  make  trust; 
Washington  v.  Bank  for  Savings,  65  App.  Div.  340,  72  N.  Y.  Supp.  752,  holding 
that  where  beneficiary  of  deposit  in  trust  "had  no  existence,  depositor's  representa- 
tive has  title;  Lee  v.  Kennedy,  25  Misc.  142,  54  N.  Y.  Supp.  155,  holding  no  trust 
created  where  money  deposited  "for"  another,  subject  to  condition  not  performed; 
Miller  v.  Seamen's  Bank  for  Saving.  33  Misc.  710,  68  N.  Y.  Supp.  983,  holding 
deposit  in  trust  unexplained  gives  title  to  beneficiary  at  depositor's  death;  lie 
Barefield,  36  Misc.  748,  74  N.  Y.  Supp.  472"  holding  no  trust  presumed  from  bare 
deposit  "in  trust  for"  another,  with  declaration  of  depositor  of  no  intention  co 
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make  trust;  Re  Totten,  38  Misc.  351,  77  X.  Y.  Supp.  928,  holding,  where  inten- 
'tion  of  depositor  shown  from  circumstances  to  be  not  to  transfer  beneficial  inter- 
est, no  trust  presumed;  Booth  v.  Oakland  Bank  of  Savings,  122  Cal.  25,  54  Pac. 
3T0,  holding  trust  established  by  direction  to  bank  to  make  account  subject  to 
oheck  of  both  beneficiary  and  depositor,  and  notice  to  beneficiary ;  Dickie  v.  Adams, 
40  Misc.  91,  81  N.  Y.  Supp.  336,  denying  recovery  from  estate  of  depositor  to  al- 
leged beneficiary  in  absence  of  proof  of  declaration  of  depositor  creating  trust,  or 
i;hat  trust  fund  forms  part  of  estate;  Re  Smith,  40  Misc.  335,  81  X.  Y.  Supp. 
1035,  holding  no  trust  exists  in  favor  of  husband's  administrator  in  fund  depos- 
ited by  wife,  in  trust  for  husband,  without  his  knowledge,  with  intent  he  should 
take  if  he  survived  her;   Re  Barefield,  177   N.  Y.  393,   101   Am.  St.  Rep.  814. 
^9  N.  £.  732,  holding  deposit  by  daughter  of  her  money  in  trust  for  mother  does 
not  create  trust  where  such  was  not  her  intention  and  she  retained  book. 

Explained  in  Jenkins  v.  Baker,  77  App.  Div.  511,  78  X.  \'.  Supp.  1074,  holding 
iact  of  opening  bank  account  in  trust  is  declaration  of  trust  and  sufficient  to  prove 
trust  in  favor  of  beneficiary' . 

Cited  in  Proseus  v.  Porter,  20  App.  Div.  46,  46  N:  Y.  Supp.  656,  holding  fact 
that  depositor,  after  giving  beneficiary  pass  book  of  fund  "in  trust,"  drew  on  <ic- 
•count  not  conclusive  against  trust;  Jackson  v.  Murray,  25  App.  Dir    14i,  49  X.  Y. 
Supp.  195,  holding  withdrawal  of  money  "in  trust"  for  another,  after  injunction, 
contempt  of  court;  Bishop  v.  Seaman's  Bank  for  Savings,  33  App.  Div.  182,  53 
N.  Y.  Supp.  488,  holding  presumption  in  favor  of  trust  from  deposit  in  trust,  with- 
out   rebutting    evidence,    although    beneficiary    died    before    trustee;    Martin    v. 
Alartin,  46  App.  Div.  448,  61  X.  Y.  Supp.  813,  holding  deposit  in  name  of  another, 
vrith  addition  that  depositor  "may  draw,"  constituted  trust  for  the  other,  al- 
though beneficiary  did  not  know  it  and  depositor  kept  book;  Haynes  v.  McKee,  19 
Misc.  612,  43  X.  Y.  Supp.  112G,  holding  where  beneficiary  of  trust  on  death  of 
trustee  delivers  fund  to  executor,  who  distributes,  it  cannot  be  recovered  as  money 
had  and  received;  Jennings  v.  Hennessy,  26  Misc.  266,  55  X.  Y.  Supp.  833,  hold- 
ing trust  in  savings  bank  deposit  revocable  before  death  of  depositor ;  Peoples  Sav. 
Bank   v.   Webb,   21    R.    I.   221,   42   Atl.   874,   holding   deposit  as   "trustee    for" 
another  subject  to  testimony  of  depositor  denying  intention  to  create  trust;  Re 
Totten,  89  App.  Div.  371,  85  X.  Y.  Supp.  928,  holding  deposit  of  money  in  bank 
in  several  accounts  in  trust  for  designated  person  creates  trust,  although  all  but 
one  of  accounts  drawn  out  by  depositor. 

Cited  in  footnotes  to  Bath  Sav.  Institution  v.  Hathorn,  32  L.  R.  A.  377,  which 
holds  prima  facie  trust  created  by  words  **in  trust  for"  in  entry  of  savings  bank 
•deposit ;  Leaphart  v.  Commercial  Bank,  33  L.  R.  A.  700,  which  holds  money  depos- 
ited in  bank  by  one  described  as  "manager,"  subject  to  check ;  Duckett  v.  Xational 
Mechanics'  Bank,  39  L.  R.  A.  84,  which  holds  bank  liable  to  trust  estate  for  cred- 
iting to  individual  account  check  stating  that  it  is  for  deposit  to  credit  of  spec'i- 
fled  person,  "trustee." 

Distinguished  in  Farleigh  v.  Cadman,  159  N.  Y.  172,  63  X.  E.  808.  holding  ir- 
revocable trust  created  in  fund  deposited  expressly  in  trust  for  beneficiary  present 
at  time;  Grafing  v.  Heilmann,  1  App.  Div.  262,  37  X.  Y.  Supp.  253,  holding  money 
in  name  of  depositor  in  trust  for  another,  a  valid  trust  although  depositor  kept 
paM  book  and  drew  interest;  Robertson  v.  McCarty,  54  App.  Div.  107,  60  X.  V. 
Supp.  327,. holding  fact  of  deposit  in  trust  without  other  evidence  of  depositor's 
intent  made  irrevocable  trust,  although  beneficiary  did  not  know  it  and  depositor 
L.  R.  A.  Au.— Vol.  IV.— 12. 
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kept  book;  Re  Barefield,  82  JVpp.  Div.  465,  81  N.  Y.  Siipp.  843,  lidding  unex- 
plained deposit  in  trust  creates  valid  trust,  subject  to  denial  by  depositor  of  »u(4 
intention;  Washington  v.  Seamen's  Bank  for  Saving,  29  Misc.  493,  61  N.  Y.  Supp, 
971,  refusing  interpleading  in  action  against  bank  of  apparent  beneficiary  of  de 
posit,  depositor's  representative  claiming  bank  knew  name  of  beneficiary  was  fic- 
titious; Re  Biggars,  39  Misc.  430,  80  N.  Y.  Supp.  214,  holding  valid,  trust  for  per- 
son for  whose  benefit  deposit  made,  although  he  knew  nothing  of  it  and  depositor 
retained  book  and  drew  on  account. 

Annotation    in    32    L.    R.  A.  373,  referred    to    particularly  in    Milholland  t. 
Whalen,  89  Md.  217,  44  L.  R.  A.  207,  footnote  p.  205,  43  Atl.  43,  holding  valid 
trust  created  by  deposit  in  savings  bank  in  trust  for  ow^ner  and  another,  parable 
to  order  of  either,  with  balance  to  survivor. 
Intent   'wltb   ^wblcli   account   opened. 

Approved  in  Re  Anthony,  40  Misc.  498,  82  N.  Y.  Supp.  789,  holding  ownership 
of  fund  in  special  account  opened  by  husband  in  name  of  wife  depends  up<xi  intent 
with  which  account  was  opened. 
Stny  of  proceedinvfl. 

Approved  in  Jenkins  v.  Baker,  91  App.  Div.  402,  86  N.  Y.  Supp.  958,  holding  as- 
sumed conflict  between  decisions  of  appellate  division  and  court  of  appeals  not 
ground  for  stay  of  proceedings. 

32  L.  R.  A.  377,  BATH  SAV.  INST.  v.  HATHORN,  88  Me.  122,  51  Am.  St  Rep. 

382,  33  Atl.  836. 
Trumtu   in    personal   property* 

Followed  in  Norway  Sav.  Bank  v.  Merriam,  88  Me.  150,  33  Atl.  840,  holding  nec^ 
essary  for  valid  trust  in  bank  deposit,  unequivocal  language  or  act  showing 
intention. 

Approved  in  Whitehouse  v.  Whitehouse,  90  Me.  476,  60  Am.  St.  Rep.  278,  38  Atl. 
374,  holding  valid,  trust  in  check  retained  by  drawer  with  declaration  of  trust  for 
another;  Booth  v.  Oakland  Bank  of  Savings,  122  Cal.  25,  54  Pac  370,  holding 
trust  established  by  direction  to  bank  to  make  account  subject  to  check  of  both 
beneficiary  and  depositor,  and  notice  to  beneficiary. 

Cited  in  Hewett  v.  Hurley,  88  Me.  434,  34  Atl.  274,  holding  valid,  trust  in  check 
to  daughter  of  drawer  for  monument  fund ;  Hallowell  Sav.  Inst.  v.  Titcomb,  96  Me. 
69,  51  Atl.  249,  holding  unequivocal  declaration  of  trust,  although  conditional, 
may  constitute  valid  trust  on  performance  of  condition;  Peoples  Sav.  Bank  v. 
Webb,  21  R.  I.  222,  42  Atl.  878,  holding  deposit  as  "trustee  for"  another,  subject 
to  testimony  of  depositor  denying  intention  to  create  trust;  Milholland  v.  Whalen. 
89  Md.  2i5,  44  L.  R.  A.  207,  footnote  p.  206,  43  Atl.  43,  holding  valid  trust  en* 
ated  by  deposit  in  savings  bank  in  trust  for  owner  and  another,  payable  to  order 
of  either  with  balance,  to  survivor;  Brown  v.  Crafts,  98  Me.  47,  56  Atl.  213,  hold- 
ing intended,  but  not  completed,  gift  cannot  be  enforced  as  trust;  Martin  v.  Mar- 
tin, 43  Or.  123,  72  Pac.  639,  holding  parol  evidence  competent  to  show  that  trans- 
fer of  personalty  by  conveyance  absolute  in  form  was  in  trust. 

Cited  in  footnote  to  Duckett  v.  National  Mechanics'  Bank,  39  L.  R.  A.  84,  which 
holds  bank  liable  to  trust  estate  for  crediting  to  individual  account  check  stating 
that  it  is  for  deposit  to  credit  of  specified  person,  "trustee." 
Gifts  Inter  vivos. 

Cited  in  Re  Munson,  25  Misc.  589,  56  N.  Y.  Supp.  151,  and  Chambers  ▼.  M'Creery, 
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45  C.  C.  A.  326,  106  Fed.  368,  holding  it  necessary,  to  establish  gift  inter  vivos,  to 
show  intent  of  donor  to  devest  title,  without  reserving  use  of  gift  for  certain  time . 
or  for  life. 

.?2  L.  R.  A.  380,  BITTENHAUS  v.  JOHNSTON,  92  Wis.  588,  66  N.  W.  805. 
Validity   of   statate. 

Distinguished  in  State  v.  Wendler,  94  Wis.  373,  68  N.  W.  759,  sustaining- 
neitlier  of  two  enrolled  bills  approved  by  governor,  one  not  corresponding  with 
same  original  but  containing  amendments,  and  other  correct  but  without  amend- 
ments. 

Constitutional    lavr. 

Cited  in  Rider- Wallis  Co.  v.  Fogo,  102  Wis.  540,  78  N.  W.  767,  sustaining  stalJ^ 
lite  providing  for  appointment  of  receivers  of  insolvent  debtors  without  jury  trial 
of  facts,  as  not  violating  constitutional  jury  trial  provision. 

fisheries. 

Cited  in  footnotes  to  State  v.  Higgins,  38  L.  R.  A.  661,  which  holds  statute  ppo- 
liibiting  noncitizens  of  county  from  fishing  without  license,  void;  Gustdfson  v.. 
State,  43  L.  R.  A.  615,  which  holds  void,  act  limiting  to  taxpayers  right  to  take- 
oyst<»r8  in  public  waters:  State  v.  Dow,  53  L.  R.  A.  314,  which  sustains  statute- 
a^inst  fishing  for  trout  with  intent  to  sell  or  trade. 

Cited  in  note  (39  L.  R.  A.  690,  591)  on  governmental  control  over  right  of 
fishery. 

Class  legrislation. 

Approved  in  Wisconsin  Keeley  Institute  Co.  v.  Milwaukee  County,  95  Wis.  155; 
36  L.  K  A.  57,  60  Am.  St.  Rep.  105,  70  X.  W.  68,  holding  statute  permitting  com- 
mission of  drunkards  to  gold  cure  instituted  at  expense  of  county  not  within 
police  powers. 

Cited  in  State  ea>  rel  Winkler  v.  Benzenberg,  101  Wis.  177,  76  N.  W.  345,  hold-^ 
ing  unconstitutional,  statute  compelling  licensing  of  plumbers,  but  requiring  only 
one  member  of  firm  or  corporation  to  be  licensed ;  State  eof  rel.  Kellogg  v.  Currens, 
111  Wis.  436,  56  L.  R.  A.  255,  87  N.  W.  561,  sustaining  statute  requiring  physi- 
cians to  pass  examination,  but  admitting  graduates  of  certain  schools  without 
examination;  State  ex  rel.  New  Richmond  v.  Davidson,  114  Wis.  573,  58  L.  R.  A. 
741,  90  N.  W.  1067,  sustaining  statute  reimbursing  city  for  debt  incurred  in  time 
of  great  disaster  from  cyclone,  as  for  public  purpose. 

omdal  destruction  of  private  property. 

Distinguished  in  Houston  v.  iState,  98  Wis.  486,  42  L.  R.  A.  48,  74  N.  W.  Ill, 
holding  state  not  responsible  in  damages  for  destruction  of  healthy  cattle  by- 
negligent  tort  of  state  officers  under  color  of  statute. 

32  L.  R.  A.  383,  SHAKMAN  v.  UNITED  STATES  CREDIT  SYSTEM  CO.  92  Wis. 

366,  53  Am.  St.  Rep.  020,  66  N.  W.  528. 
Insurance. 

Cited  in  Sloman  v.  Mercantile  Credit  Guarantee  Co.  112  Mich.  262,  70  N.  W. 
886,  holding  ambiguity  in  policy  is  to  be  resolved  in  favor  of  insured;  State  v. 
Hogan,  8  N.  D.  306,  45  L.  R.  A.  169,  73  Am.  St.  Rep.  759,  78  N.  W.  1051,  holding 
sjuaranty  of  fixed  revenue  of  land  with  contract  to  pay  fixed  amount  per  acre  of 
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crop,  insurance;  People  e»  rel,  Kasson  v.  Rose,  174  111.  314,  44  L.  R.  A.  126,  foot- 
.  note  p.  124,  51  N.  £.  246,  holding  guaranteeing  lidelitv  of  officers  and  performaiif^* 
of  contracts  insurance;  Ellison  v.  Straw,  119  Wis.  oOS,  97  N.  W.  168,  holding  life 
insurance  is  promise  to  pay  certain  sum  upon  death  of  assured ;  Knights  Templars 
A  M.  Life  Indemnity  Co.  v.  Vail,  206  111.  415,  68  N.  E.  1103,  holding  contract  of 
policy  holder  in  benefit  society  not  changed  by  acceptance  of  bond  at  variance  with 
provisions  of  constitution  of  company. 

Cited  in  footnote  to  Smith  v.  National  Credit  Ins.  Co.  33  L.  K  A.  611,  which 
denies  right  to  rescind  policy  for  insolvency  of  credit  insurance  company  during' 
period  covered. 
Abatement  by  dissolution  of  corporation. 

Cited  in  footnote  to  Shayne  v.  Evening  Post  Pub.  Co.-  55  L.  R.  A.  777,  which 
holds  libel  suit  against  dissolved  corporation  properly  revived  against  trustees. 

32  L.  R.  A.  388,  HOVEN  v.  WEST  SlTpERIOR  IRON  &  STEEL  00.  93  Wis,  201. 

67  N.  W.  40. 
Insurance   against   liability   for   personal   Injuries. 

Approved  in  Cornell  v.  Travelers'  Ins.  Co.  o6  App.  Div.  563,  73  N.  Y.  Supp.  341. 
sustaining  recovery  on  policy  insuring  against  liability  for  injuries  to  others  than 
employees  for  expenses  of  successful  defense. 

Cited  in  Fenton  v.  Fidelity  &  C.  Co.  36  Or.  290,  48  L.  R.  A.  772,  footnote  p.  770, 
56  Pac.  1096,  holding  indemnity  against  liability  for  injuries  to  employees  assign- 
able though  employer  insolvent:  Employers  Liability  Assur.  Corp.  v.  Lig^ht,  Heat 
A  Power  Co.  28  Ind.  App.  441,  63  N.  E.  54,  holding  policj'  giving  insured  right  to 
engage  immediate  medical  service  for  injured  person  does  not  include  living  ex- 
penses; Sanders  v.  Frankfort*  M.  Acci.  A  Plate  Glass  Ins.  Co.  72  N.  H.  493.  101 
Am.  St.  Rep.  688,  57  Atl.  655,  holding  employer's  liability  policy  a  contract  to 
indemnify  against  liability. 

"^—Itkurlng   to   employee    Injured. 

Cited  in  Moore  v.  Los  Angeles  Iron  &  Steel  Co.  89  Fed.  77,  holding  insurance 
against  liability  for  injuries  to  employees  inures  directly  to  benefit  of  employee, 
under  California  statute;  Bain  v.  Atkins,  181  Mass.  244.  57  L.  R.  A.  792,  footnote 
p.  791,  92  Am.  St.  Rep.  411,  63  N.  E.  414,  denying  right  of  injured  perscm  to  sue 
insurer  against  loss  through  liability  for  injuries,  after  settlement  with  insured. 

Cited  in  footnote  to  Embler  v.  Hartford  Steam  Boiler  Inspection  &  Ins.  Ca  44 
L.  R.  A.  512,  which  denies  right  of  personal  representatives  of  employee  to  recover 
on  policy  taken  out  by  employer  insuring  against  injury  to  employees. 

Distinguished  in  Frye  v.  Bath  Gas  &  Electric  Co.  97  Me.  245,  59  L.  R.  A.  446,  94 
Am.  St.  Rep.  500,  54  Atl.  395.  holding  employer's  liability  policy  does  not  inure  to 
henefit  of  injured  employee  so  that  he  can  enforce  payment  of  it  after  employer*? 
insolvencv. 

32  L.  R.  A.  391,  STATE  ex  rel.  MYLREA  v.  JANESVILLE  WATER  POWER  CO. 
92  Wis.  496,  66  N.  W.  512. 

estoppel. 

Followed  in  Renter  v.  Lawe,  94  Wis.  306,  34  L.  R.  A.  736,  59  Am.  St.  Rep.  801. 
68  N.  W.  955,  holding  public  estopped  .to  claim  plat  originally  dedicated  by  owner 
as  park,  for  which  he  was  later  taxed  and  compelled  to  make  improvements 
thereon. 
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-^  Of  railroad. 

Cited  in  Northern  P.  R.  Co.  v.  Ely,  25  Wash.  391,  64  L.  R,  A.  631,  87  Am.  St. 
P«p.  706,  65  Pac.  565,  holding  railroad  company  estopped  by  acquieBcenoe  in  ac- 
quisition by  settlers  of  its  land,  making  great  expenditures  and  improvements 
upon  it. 

F*orf«itare  of  franchise. 

Followed  in  Ashland  v.  Ashland  Water  Co.  110  Wis.  97,  85  N.  W.  695,  holding 
application  to  begin  action  to  forfeit  franchise  not  granted  on  petition  on  infor- 
mation and  belief,  met  by  answer  putting  allegations  all  in  issue,  supported  by 
competent  affidavits. 

Approved  in  Milwaukee  Electric  R.  &  Light  Co.  v.  Milwaukee,  96  Wis.  42,  36 
L.  R.  A.  46,  60  Am.  St.  Rep.  81,  69  N.  W.  794,  holding  no  power  in  city  to  main- 
tain action  to  forfeit  franchise  of  street  railroad^  Linden  Land  Co.  v.  Milwaukee 
Blectric  R.  &  Light  Co.  107  Wis.  517,  83  N.  W.  851,  holding  owner  of  abutting 
property  cannot  enjoin  street  railroad  from  accepting  franchise;  Wright  v.  Mil- 
waukee Electric  R.  k  Light  Co.  95  Wis.  36,  36  L.  R.  A.  50,  60  Am.  St.  Rep.  74,  69 
N.  W.  791,  holding  voluntary  surrender  of  franchise  of  street  railroad  not  pre- 
sumed from  Bonuser  of  part  of  line,  or  taking  up  track  on  part. 

Cited  in  footnotes  to  Du  Bois  v.  Du  Bois  City  Waterworks  Co.  34  L.  R.  A.  92, 
which  holds  cancelation  of  contract  by  city  for  water  supply  not  justified  by  inade- 
quacy of  supply ;  Palestine  Water  &  Power  Co.  v.  Palestine,  40  L.  R.  A.  203,  which 
holds  flagrant  disregard  of  duty  to  furnish  wholesome  water,  ground  for  forfeiting 
water  company's  franchise. 

Distinguished  in  Allen  v.  Clausen,  114  Wis.  249,  90  N.  W.  181,  holding  court, 
where  unlawful  act  justified  by  pretended  franchise  which  grantor  had  no  power 
to  grant,  may  investigate  such  power. 

Purchase   of   iraternvorks. 

Cited  in  note  (61  L.  R.  A.  47)  on  municipal  contract  to  purchase  waterworks. 

32  L.  R.  A.  394,  CHITTY  v.  CHITTY,  118  N.  C.  647.  24  S.  E.  517. 
Residence. 

Cited  in  Re  Grimes,  94  Fed.  801,  holding  creditor  objecting  to  exempticm  op 
^ound  of  not  being  domiciled  in  state  has  burden  to  show  change  of  domicil ;  R^ 
Dinglehoef,  109  Fed.  867,  holding  woman  not  resident  of  state  of  which  her  hus- 
band had  never  been  resident  and  in  which  she  had  never  been,  except  on  visit 
short  time. 

32  L.  R.  A.  396,  STATE  v.  OSTWALT,  118  N.  C.  1208,  24  S.  E.  660. 
Appeal    in    criminal    action. 

Followed  in  SUte  v.  Ballard,  122  X.  C.  1026,  29  S.  E.  899,  and  State  v.  Bruce, 
122  N.  C.  1041,  30  S.  E.  141,  holding  no  appeal  from  acquittal  in  bastardy  proceed- 
ings. 

Approved  in  State  v.  Savery,  126  N.  C.  1088,  49  L.  R.  A.  586,  36  S.  E.  22,  holding 
no  appeal  by  state  from  general  verdict  of  not  guilty,  a«  upon  quashing  of  indict^ 
ment,  when  entered  because  warrant  issued  without  affidavit. 

Baatardy  proceedinv*  *ia  criminal. 

Followed  in  Stete  v.  White,  125  N.  C.  677,  34  S.  E.  532,  holding  exclusiv* 
original  jurisdiction  of  bastardy  proceedings  in  justice  of  peace. 
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Cited  in  McDonald  v.  Morrow,  119  N.  C.  675,  26  S.  E.  132,  and  State  v.  Ncl^^n. 
119  N.  C.  799,  25  S.  E.  863,  to  proposition  that  bastardy  is  criminal  offense;  Stat* 
V.  Pierce,  123  N.  C.  747,  31  S.  E.  847,  holding  that  where  statute  makes  act  un- 
lawful or  sets  penalty  therefor,  such  act  is  crime;  State  v.  Mitchell,  119  N.  C.  7^^, 
25  S.  E.  1020  (dissenting  opinion),  majority  holding  defendant  in  bastardy  actioo 
may  waive  right  to  be  confronted  by  accusers  as  in  criminal  proceeding;  SUit4»  t. 
White,  125  N.  C.  686,  34  S.  E.  532  (dissenting  opinion),  majority  holding  one  con- 
victed in  bastardy  proceedings  may  be  discharged  from  jail  on  complying  with 
insolvent  debtor's  act. 

Overruled  in  State  v.  Liles,  134  N.  C.  737,  47  S.  E.  750,  holding  proceeding  in 
bastardy  a  civil  action. 

32  L.  R.  A.  400,  GRIFFIN  v.  UNITED  ELECTRIC  LIGHT  CO.  164  Mass.  492, 

49  Am.  St.  Rep.  477,  41  N.  E.  675. 
Contributory  nearllffence  In   rearard  to  electric   wire*. 

Followed  in  Reagan  v.  Boston  Electric  Light  Co.  167  Mass.  413,  45  N.  E.  743. 
holding  question  of  due  care  in  one  not  an  expert  touching  electric  light  wire  on 
outside  of  building,  for  jury. 

Approved  in  Perham  v.  Portland  Electric  Co.  33  Or.  476,  40  L.  R.  A.  809,  72  Am. 
St.  Rep.  730,  53  Pac.  14,  holding  question  whether  workman  repairing  bridge  on 
which  wires  strung  used  due  care,  for  jury;  Griffith  v.  New  England  Teleph.  A 
Teleg.  Co.  72  Vt.  444,  52  L.  R.  A.  920,  48  Atl.  643,  holding  where  person  killed 
while  sitting  by  telephone  in  thunder  storm,  has  knowledge  as  to  whether  wire* 
properly  protected  from  lightning,  question  for  jury;  Will  v.  Edison  Electric  Light 
Co.  19  Lane.  L.  Rev.  338,  holding  painter  at  work  on  building  not  guilty  of  con- 
tributory negligence  in  grasping  uninsulated  wire  in  emergency. 

Cited  in  footnote  to  Anderson  v.  Inland  Teleph.  &  Teleg.  Co.  41  L.  R.  A.  410, 
which  holds  telephone  lineman  negligent  in  touching  span  wire  in  contact  with 
trolley  wire,  insulation  of  which  broken. 

Nearllffcnce  of  onvner  of  electric  wires. 

Approved  in  Wagner  v.  Brooklyn  Heights  R.  Co.  69  App.  Div.  351,  74  N.  Y. 
Supp.  809,  holding  ordinary  care  of  company  operating  wires  carrying  heavy  cur- 
rent includes  inspection  which  would  preserve  insulation  from  dangerous  con- 
dition; Knowlton  v.  Dcs  Moines  Edison  Light  Co.  117  Iowa,  456,  90  N.  W.  8 IS, 
holding  it  duty  of  electric  light  company  to  insulate  or  put  out  of  the  way  wires* 
along  highway  or  public  places,  to  avoid  danger  to  persons  who  might  otherwis**. 
without  n^ligence,  be  injured;  Geismann  v.  Missouri  Edison  Electric  Co.  173  Mo. 
677,  73  S.  W.  654,  holding  it  duty  of  electric  company  to  insulate  wires  in  all 
places  where  people  have  a  right  to  go,  and  holding  it  liable,  on  failure  to  do  so, 
for  injuries  resulting  to  one  exercising  due  care;  Com.  Electric  Co.  v.  Melrillo, 
110  HI.  App.  249,  holding  negligence  of  licensee  in  failing  to  properly  insulate 
electric  wires,  whereby  another  licensee  is  injured,  question  for  jury. 

Cited  in  Perham  v.  Portland  Electric  Co.  33  Or.  476,  40  L.  R,  A.  809,  footnote 
p.  799,  72  Am.  St.  Rep.  730,  53  Pac.  14,  holding  it  negligent  to  string  over  bridg.' 
dangerous  electric  wires  with  which  employee  must  come  in  contact  when  making 
repairs;  Griffith  v.  New  England  Teleph.  &  Teleg.  Co.  72  Vt.  444,  52  L.  R.  A,  920. 
footnote  p.  919,  48  Atl.  643,  requiring  telephone  company  to  exercise  care  to  pre- 
sent accident  by  conducting  lightning  into  house  over  wires;  Brown  v.  Edison 
Electric  Illuminating  Co.  90  Mo.  406,  46  L.  R.  A.  747,  footnote  p.  745,  78  Am.  St. 
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liep.  442,  45  Atl.  185,  holding  prima  facie  presumption  of  negligence  arises  from 
injury  to  boy  by  contact  with  exposed  point  of  charged  wire  within  few  inches  of 
small  roof  just  below  second  story  window ;  Riley  v.  New  England  Teleph.  &  Teleg. 
Co.  184  Mass.  155,  68  N.  E.  17  (dissenting  opinion),  majority  holding  telegraph 
company  liable  to  traveler  injured  while  in  exercise  of  due  care,  by  reason  of  tele- 
graph pole  erected  under  municipal  license. 

Cited  in  footnotes  to  McLaughlin  v.  Louisville  Electric-Light  Co.  34  L.  R.  A.  812, 
^which  requires  utmost  care  necessary  to  keep  inaulatioil  of  electric  wires  perfect 
at  place  where  persons  have  right  to  be ;  Bland  v.  Shreveport  Belt  R.  Co.  36  L.  R. 
A.  114,  which  holds  fall  of  pole  on  removal  of  guy  wire  gives  right  of  action  for 
injury  to  lineman;  Moran  v.  Corliss  Steam-Engine  Co.  45  L.  R.  A.  267,  which 
holds  employer  using  defectively  insulated  wire  with  slight  current  liable  for  in- 
jury to  employee  due  to  outside  contact  with  dangerous  current;  Brush  Electric 
Light  &  Power  Co.  v.  Lefevre,  49  L.  R.  A.  771,  which  denies  liability  for  death  by 
uninsulated  electric  light  wire  running  above  awning  16  feet  above  street;  Boyd 
V.  Portland  General  Electric  Co.  52  L.  R.  A.  500,  which  holds  want  of  sufficient 
assistance  to  promptly  replace  wires  broken  by  severe  storm  not  excuse,  as  matter 
of  law,  for  delay;  Cumberland  Teleg.  &  Teleph.  Co.  v.  Martin,  63  L.  R.  A.  469, 
which  denies  liability  of  telephone  company  negligently  stretching  inadequately 
insulated  wire  over  roof  of  store  porch,  to  passerby  killed,  while  taking  refuge 
under  roof  from  storm,  by  lightning  escaping  from  wire. 

Xjiability  of  other  than  master  for  injuries  to  servant  performinar  dntr* 

Cited  in  note  (46  L.  K.  A.  98)  on  right  of  servant  to  recover  damages  from 
persons  gther  than  his  master  for  injuries  received  in  performance  of  duty. 

32  L.  R.  A.  404,  PLATE  v.  DURST,  42  W.  Va.  63,  24  S.  E.  580. 
Appeal  and  error. 

Cited  in  Cunningham  v.  Bucky,  42  W.  Va.  672,  35  L.  R.  A.  851,  57  Am.  St.  Rep. 
876,  26  S.  E.  442,  holding  no  reversal  for  errors  of  instruction  where  verdict 
plainly  accords  with  evidence;  McCray  v.  Fairmont,  46  W.  Va.  444,  33  S.  E.  245, 
and  Arthur  v.  Charleston,  51  W.  Va.  136,  41  S.  E.  171,  as  to  practice  of  asking 
several  instructions  to  same  point. 

Distinguished  in  Webb  v.  Big  Kanawha  &  0.  R.  Packet  Co.  43  W.  Va.  815,  29 
S.  E.  519,  holding  reversal  proper  where  it  is  doubtful  whether  error  in  admitting 
evidence  was  prejudicial  to  appellant. 

Services  to  parent. 

Approved  in  Harris  v.  Orr,  46  W.  Va.  265,  76  Am.  St.  Rep.  815,  33  S.  E.  257, 
holding  enforceable,  promise  of  father  to  pay  son  for  caring  for  and  supporting 
him;  Gorrell  v.  Taylor,  107  Tenn.  570,  64  S.  W.  888,  holding  presumption  that 
services  of  child  to  parent  were  rendered  gratuitously  overcome  by  evidence  of 
express  contract  or  exceptional  circumstances. 

32  L.  R.  A.  408,  FIRST  NAT.  BANK  v.  HARKNESS,  42  W.  Va.  156,  24  S.  E.  548. 
Pledge. 

Distinguished  in  First  Nat.  Bank  «.  Caperton,  74  Miss.  869,  60  Am.  St.  Rep. 
540,  22  So.  60,  holding  mortgage  on  products  of  manufacturer,  subject  to  constant 
substitution  and  mortgagor's  right  to  keep,  use,  and  sell,  void  as  to  creditors. 
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32  1..  JEL  A.  413,  HOXAKER  v.  BOARD  OF  EDUCATION,  42  W.  Va.  170,  57  Am. 

St.  Rep.  847,  24  S.  E.  544. 
Povrers  of  achool  oflUclal*. 

Approved  in  County  School  Comrs.  v.  Goldsborough,  90  Md.  204,  44  Atl.  1055, 
holding  no  po'N^er  conferred  on  school  commissionerB  as  individuals;  McGee  ▼. 
Franklin  Pub.  Co.  16  Tex.  Civ.  App.  222,  39  S.  W.  335,  holding  no  discretioD  Id 
school  trustees  in  purchasing  articles  not  of  class  authorized  by  legislature;  Cim- 
ningham  v.  Board  of  Education,  53  W.  Va.  323,  44  S.  £.  129,  holdftig  membere 
of  board  of  education  can  do  no  official  business  encept  when  assembled  as  board, 
and  by  due  notice  to  all  members. 

32  L.  R.  A.  416,  KIRK  v.  NORFOLK  &  W.  R.  CO.  41  \V.  Va.  722.  56  Am.  St.  Rep. 

899,  24  S.  £.  639. 
Damaare  to  trespas«ln«  aalmala. 

Cited  in  footnotes  to  Johnson  v.  Oregon  Short  Line  R.  Co.  53  L.  R.  A.  744,  irhiefa 
holds  railroad  company  liable  for  horses  killed  on  unfenced  track;  Beinhom  t. 
Griswold,  59  L.  R.  A.  771,  which  denies  liability  of  owner  of  unfenced  land  for 
death  of  trespassing  animals  by  drinking  poisonous  liquids  used  in  his  business. 

!)•«   of  salt   on    tracks. 

Cited  in  footnote  to  State,  Consolidated  Co.,  Prosecutor,  v.  Elizabeth,  32  L.  R.  A 
170,  which  holds  valid,  ordinance  prohibiting  use  of  salt  on  street  car  trsck» 
except  on  curves, 

32  L.  R.  A.  420,  CARSON-RAND  CO.  v.  STERN,  129  Mo.  381,  31  S.  W.  772. 
Actions   br    forelarn   eorporationa. 

Followed  in  Chicago  Mill  &  Lumber  Co.  v.  Sims,  101  Mo.  App.  575,  74  S.  W.  128. 
holding  foreign  corporation  may,  after  complying  with  the  statutory  requirements 
to  enable  it  to  do  business,  maintain  suit  on  contract  made  before  such  compliance. 

Approved  in  Buffalo  Zinc  &  Copper  Co.  v.  Crump,  70  Ark.  535,  91  Am.  St  Rep. 
87,  69  S.  W.  572,  holding  foreign  corporation  complying,  after  action  b^un,  wiib 
statute  prohibiting  maintenance  of  such  action  if  statute  not  obeyed,  entitled  to 
continue  action. 

Distinguished  in  Ehrhardt  v.  Robertson  Bros.  78  Mo.  Apjr.  41 1,  holding  void, 
contracts  of  foreign  corporation  which  has  not  complied  with  statute  permitting 
it  to  do  business  in  state. 

Disapproved  in  Heileman  Brewing  Co.  v.  Peimeisl,  85  Minn.  124,  88  N.  W.  441, 
holding  foreign  corporation  which  has  not  complied  with  statute  permitting  it 
to  do  business  cannot  maintain  action  growing  out  of  unlawful  business. 

Sale   of  homestead    for   debts. 

Cited  in  Keene  v.  Wyatt,  160  Mo.  16,  63  S.  W.  116  (dissenting  opinion),  ma- 
jority holding  homestead  may  be  sold  at  death  of  deceased  homesteader,  for  his 
debts. 

32  L.  R.  A.  422.  CARPENTER  v.  LINGENFELTER,  42  Neb.  728.  60  N.  W.  1022. 
CroMi-examliiation. 

Approved  in  Barton  v.  State,  154  Ind.  672,  57  N.  E.  515,  holding  answer  of 
witness  to  immaterial  question  on  cross-examination  binding  on  examining  party. 
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Cited  in  footnote  to  Eaton  y.  Langley,  42  L.  R.  A.  474,  which  sustains  owner's 
Tight  to  recover  crossties  cut  by  other  person  bj  mistake. 


i«re  of  damavMi. 

Cited  in  Anderson  v.  Besser,  131  Mich.  485,  91  N.  W.  737,  holding  damages  in 
trover  for  removal  of  timber  in  good  faith  is  market  value  at  place  of  sale,  less 
cost  of  cutting  and  transportation,  and  referring  particularly  to  annotation  in 
32  L.  R.  A.  422. 


32  L.  R.  A.  435,  PETAJA  v.  AURORA  IRON  MIN.  CO.  106  Mich.  463,  68  Am.  St. 
Rep.  505,  60  N.  W.  951,  64  N.  W.  335. 

Pellov^  servABt  doetriae* 

Approved  in  Frazee  v.  Stott,  120  Mich.  628,  79  N.  W.  896,  holding  employees  of 
mill  changing  rollers,  fellow  servants  of  operator  of  rollers. 

Cited  in  footnote  to  Wellston  Coal  Co.  v.  Smith,  55  L.  R.  A.  99,  which  holds 
miner  intrusted  with  duties  of  mine  boss  not  fellow  servant  of  other  miners. 

Cited  in  notes  (51  L.  R.  A.  534,  613)  on  vice  principalship  considered  with  refer- 
ence to  superior  rank  of  negligent  ser\'ant;  (54  L.  R.  A.  110,  111,  138)  on  vice 
principalship  as  determined  with  reference  to  character  of  act  which  caused  injury. 

JiutT  of  master  as  to  safety  of  servABt. 

Cited  in  Turner  v.  St.  Clair  Tunnel  Co.  Ill  Mich.  582,  36  L.  R.  A.  137,  66  Am. 
St.  Rep.  397,  70  N.  W.  146,  as  to  duty  to  make  place  of  labor  safe-;  Corson  v. 
Coal  Hill  Coal  Co.  101  Iowa,  ^28,  70  N.  W.  185,  holding  master  must  keep  in  repair 
roof  of  mine  entry  under  whicli  servant  passes  in  charge  of  cars;  Oleson  v.  Maple 
Orove  Coal  &  Min.  Co.  115  Iowa,  77,  87  N.  \V.  736,  holding  doctrine  that  master 
must  provide  safe  place  not  applicable  where  place  becomes  unsafe  during  progress 
of  work;  VVahlquist  v.  Maple  Grove  Coal  &  Min.  Co.  116  Iowa,  721,  89  N.  W.  98, 
holding  employee  cannot  recover  for  injuries  received  by  reason  of  the  defect  lie  is 
employed  to  repair. 

Cited  in  footnotes  to  Ellsworth  v.  Metheney,  51  L.  R.  A.  389,  which  holds  mine 
owner  required  to  properly  guard  electric  wire  in  passageway  where  miners 
accustomed  to  go;  Finn  v.  CuHHidy,  53  L.  R.  A.  877,  which  holds  safe  place  not 
per  8e,  provided  by  contractor  having  employees  work  in  tunnel  under  foundation 
of  chimney,  with  knowledge  that  undisturbed  earth  saturated  with  water;  Schmal- 
stieg  V.  Leavenworth  Oal  Co.  59  L.  R.  A.  707,  which  holds  mine  owner  liable  for 
injury  to  employee  from  negligence  of  fire  boss  whose  employment  required  by 
statute;  Tradewater  Coal  Co.  v.  Johnson,  61  L.  R.  A.  161,  which  holds  master 
liable  for  failure  of  loaders  to  remove  loose  coal  hanging  in  mine,  rendering  it 
unsafe  for  other  employees. 

Asaamptlon  of  risk. 

Cited  in  Larsson  v.  McClure,  95  Wis.  540,  70  N.  W.  662,  and  Mielke  v.  Chicago 
A  N.  W.  R.  Co.  103  Wis.  6,  74  Am.  St.  Rep.  834,  79  N.  W.  22,  holding  risk  from 
negligence  of  fellow  servant  causing  fall  of  cliff  assumed  by  plaintiff  digging  at 
its  base. 

Cited  in  footnote  to  Hanley  v.  California  Bridge  &  Constr.  Co.  47  L.  R.  A.  697, 
which  denies  assumption  by  servant  of  risk  of  caving- in  of  completed  part  of 
tunnel. 
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32  L.  R.  A.  439,  DETROIT  v.  LEWIS,  109  Mich.  155,  66  X.  W.  958. 
TAxatioB  of  pemonalty. 

Cited  in  footnotes  to  Hamilton  v.  Wilson,  48  L.  R.  A.  238,  which  holds  void, 
statute  for  taxation  of  personal  judgments  with  specified  exceptions;  Minneapolia 
&  K.  Elevator  Co.  v.  Traill  County,  50  L.  R.  A.  267,  which  sustains  statute  taxing 
grain  in  elevators,  etc.,  in  proprietor's  name. 

"—  Of   nonresidents. 

Approved  in  Howell  v.  Gordon,  127  Mich.  521,  86  N.  W.  1042,  holding  credits 
of  nonresident  not  taxable. 

Cited  in  Augusta  v.  Kimball,  91  Me.  609,  41  L.  R.  A.  477,  footnote  p.  475,  40 
Atl.  66t5,  holding  nonresident  trustees  not  taxable  for  property  held  by  them  out- 
side of  state;  Frankfort  v.  Fidelity  Trust  A  S.  V.  Co.  Ill  Ky.  675,  64  S.  W.  470, 
holding  mortgage  and  bonds  secured  thereby,  belonging  to  nonresident,  not  taxable 
although  trustee  named  therein  is  resident. 

Cited  in  footnote  to  Schmidt  v.  Failey,  37  L.  R.  A.  442,  which  holds  money  in 
receiver's  hands  taxable  in  state  though  largely  paid  over  by  receivers  in  other 
states. 

Distinguished  in  Baars  v.  6ran4  Rapids,  129  Mich.  576,  89  N.  W.  328,  holding 
mortgages  owned  by  nonresident  not  taxable  although  in  possession  of  local  agent 

32  L.  R.  A.  442,  VINING  v.  MILLAR,  109  Mich.  205,  67  N.  W.  126. 
CliAttel  mortflmve. 

Second  appeal  in  116  Mich.  144,  74  N.  W.  459,  holding  intervening  creditor 
does  not  waive  benefit  of  statute  as  to  mortgage  without  change  of  possession,  by 
taking  mortgage;  third  appeal  in  121  Mich.  235,  80  N.  W.  1133,  holding  holder  of 
unrecorded  mortgage  cannot  claim  possession  as  such,  and  also  as  managing  part- 
ner, as  against  subsequent  mortgagees. 

Cited  in  footnote  to  McFadden  v.  Blocker,  58  L.  R.  A.  879,  which  requires 
chattel  mortgage  to  be  executed,  acknowledged,  and  recorded  according  to  law 
of  place  where  property  located. 

Cited  in  note  (64  L.  R.  A.  361)  on  conflict  of  laws  as  to  ehattel  mortgages. 

32  L.  R.  A.  445,  HARDING  v.  PEOPLE,  160  111.  459,  52  Am.  St.  Rep.  344.  43 

N.  E.  624. 
Constitntionnl  Utiw  —  Special  or  claas  leflrislntion. 

Approved  in  Bailey  v.  People,  190  111.  36,  54  L.  R.  A.  841,  83  Am.  St.  Rep.  116. 
60  N.  E.  98,  holding  act  prohibiting  lodging-house  keepers  from  allowing  more 
than  six  persons  to  sleep  in  one  room,  unconstitutional  as  discrimination  between 
classes;  Horwich  v,  W'alker-Gordon  Laboratory  Co.  205  111.  510,  98  Am.  St.  Rep. 
254,  68  N.  £.  938,  holding  act  making  possession  of  certain  articles  by  junk  dealers 
prima  facie  evidence  that  such  possession  is  unlawful  makes  unconstitutional  dis- 
tinction between  such  dealers  and  other  persons;  Pierce  v.  Dillingham,  203  III. 
165,  62  L.  It  A.  894,  67  N.  E.  846,  Affirming  96  111.  App.  315,  holding  rule  of 
board  of  live-stock  commissioners  prescribing  tuberculin  test  for  cattle  imported 
for  dairy  or  breeding  purposes,  but  exempting  all  other  kinds,  invalid;  People 
€w  rel.  Rinne  v.  Blocki,  203  111.  374,  67  N.  £.  809,  holding  ordinance  declarinsr 
switch-tracks  a  nuisance  must  be  general,  and  not  single  out  particular  track: 
Kellyville  Coal  Co.  v.  Harrier,  207  111.  629,  99  Am.  St.  Rep.  240,  69  N.  E.  927, 
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liolding   unconstitutional,   statute    prohibiting   employer    engaged    in    mining   or 
manufacturing  from  setting  off  amount  due  for  supplies  against  demand  for  wages. 

'^-^  Bnloyment  of  liberty  and   property. 

Cited  in  Palmer  v.  Tingle,  55  Ohio  St.  445,  45  N.  E.  313,  holding  unconstitu- 
~tional,  act  giving  lien  on  owner's  property  to  subcontractors  and  those  supplying 
material  to  contractor. 

Cited  in  footnote  to  Third  Nat.  Bank  y.  Divine  Grocery  Co.  34  L.  R.  A.  445, 
ivhich  denies  right  to  prevent  transfer  of  property  in  payment  of  debt  while 
solvent. 

-^—  Acts  eoBtrolllBff  labor. 

Cited  in  Re  Morgan,  20  Colo.  444,  47  L.  R.  A.  64,  77  Am.  St.  Rep.  269,  58  Pac. 
1071,  holding  unconstitutional,  act  prohibiting  work  in  mines  and  smelters  more 
^han  eight  h0urs  a  day. 

Cited  in  footnotes  to  State  v.  Wilson,  47  L.  R.  A.  71,  which  sustains  statute 
.&gainst  screening  coal  mined  at  quantity  rates,  before  weighing  and  crediting  to 
-employees;  Re  Preston,  52  L.  R.  A.  523,  which  holds  void,  statute  against  screen- 
ing coal  before  weighing  and  crediting  to  miner. 

Distinguished  in  Whitebreast  Fuel  Co.  v.  People,  175  111.  54,  51  N.  E.  853,  hold- 
ing act  providing  for  enforcement  of  agreements  made  under  it  not  unconstitu- 
tional as  impairing  contract  rights. 

-32  L.  R.  A.  448,  HILARY  v.  GREAT  NORTHERN  R.  CO.  64  Minn.  361,  67 

N.  W.  80. 
X^lablllty  of  carrier  for  connecting  carrier's  acts. 

Cited  in  footnotes  to  Scott  v.  Cleveland,  C.  C.  k  St.  L.  R.  Co.  32  L.  R.  A.  154, 
-which  holds  railroad  company  whose  ticket  given  by  mistake  to  one  calling  for 
i;icket  of  other  company  in  union  depot  not  liable  for  agent's  mistake;  Beers  v. 
Boston  k  A.  R.  Co.  32  L.  R.  A.  535,  which  denies  liability  for  mere  negligence  in 
loss  of  trunk  checked  over  wrong  road;  Herrman  v.  Great  Northern  R.  Co.  57 
L.  R.  A.  390,  which  holds  railroad  company  liable  for  injury  to  passenger  from 
unsafe  condition  of  depot  premises  leased  of  imion  depot  company  or  its  receiver. 

Appeal. 

Cited  in  Piano  Mfg.  Co.  v.  Kaufert,  86  Minn.  15,  89  N.  W.  1124,  holding  proper, 
appeal  from  order  denying  motion  to  set  aside  service  of  summons  upon  defendant 
appearing  for  that  purpose  only. 

32  L.  R.  A.  449,  HALL  v.  SOMERSET  CK)UNTY,  82  Md.  618,  51  Am.  St.  Rep.  484, 
34  Atl.  771. 

52  L.  R.  A.  451,  BARR  v.  LAMASTER,  48  Neb.  114,  66  N.  W.  1110. 

Cited  in  Barr  v.  Little,  54  Neb.  557,  74  N.  W.  850,  for  statement  of  facts. 
Partition. 

Followed  in  Phillips'v.  Dorris,  56  Neb.  294,  76  N.  W.  555,  holding  administrator 
•cannct  maintain  partition  action  against  heir,  not  being  joint  tenant  or  tenant 
in  common. 

Knuements. 

Cited  in  Calmelet  v.  Sichl,  48  Neb.  511,  58  Am.  St.  Rep.  700,  67  N.  W.  467, 
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holding  agreement  for  con8truction  by  both  parties  of  wall  on  land  of  one  for 
three  stories  does  not  allow  other  to  extend  further  for  his  sole  use. 

32  L.  R.  A.  455,  COLE  v.  HIXES,  81  Md.  476,  32  Atl.  196. 
Conditional  aalea. 

Approved  in  Laclede  Power  Co.  v.  Ennis  Stationary  Co.  79  Mo.  App.  307,  hold- 
ing vendor  nlay  not  retake  property,  thereby  rescinding  sale,  and  then  sue  for 
consideration  in  contract;  Cable  Co.  v.  Wasegizig,  13l9  Mich.  391,  90  X.  W.  ^ 
holding  acceptance  by  vendor  in  conditional  sale  of  part  payment  after  default 
waives  right  to  declare  forfeiture  therefor. 

Cit<;d  in  footnotes  to  Maxwell  v.  Tufts,  33  L.  R.  A.  854,  which  holds  conditional 
sale  not  within  act  for  recording  of  chattel  mortgages;  Perkins  v.  Grobben,  39 
L.  R.  A.  815,  which  holds  action  for  balance  of  purchase  price  of  property  con- 
ditionally sold  precluded  by  retaking  property,  giving  vendee  credit  for  part  of 
price;  Post  Printing  &  Pub.  Co.  v.  Insurance  Co.  of  N.  A.  44  L.  R.  A.  272,  which 
holds  insurer  required  to  pay  conditional  purdiascr  cost  of  property  to  him.  in- 
stead of  to  seller;  Bishop  v.  Minderhout,  52  L.  R.  A,  395,  which  holds  \o»s  of 
property  conditionally  sold  falls  on  vendor;  Murch  v,  Pedigo,  54  L.  R.  A.  808, 
which  holds  title  reserved  to  secure  purchase  price  devested  by  transfer  of  pur- 
chase money  note. 

32  L.  R.  A.  467,  SEANOR  v.  McLAUGHLlN,  165  Pa.  150,  30  Atl.  717. 

C4ted  in  North  v.  Yorke,  12  Montg.  Co.  L.  Rep.  168,  on  point  not  disclosed  in 
opinion. 
t/ondi1lonal  sales. 

Approved  in  Perkins  v.  Grobben,  118  Mich.  179,  39  L.  R.  A.  818.  72  Am.  St 
Rep.  512,  74  N.  W.  469,  holding  where  contract  of  conditional  sale  proyides  suit 
on  notes  shall  not  waive  right  to  retake,  vendor  cannot  regain  title  and  then  sue 
on  notes;  North  v.  Yorke,  13  Montg.  Co.  L.  Rep.  41,  holding  receipt  of  property 
by  conditional  vendor  destroys  obligation  of  vendee. 

Cited  in  Albright  v.  Meredith,  58  Ohio  St.  202,  50  N.  E.  719,  holding  when 
vendor  sues  for  unpaid  instalments,  and  levies  on  property,  he  admits  title  in 
vendee,  and  mortgagee  from  vendee  has  precedence  over  levy. 

Election    of   remedlea. 

Approved  in  Geiser  Mfg.  Co.  v.  Crissinger,  17  Pa.  Co.  Ct.  48,  denying  right  to- 
proper  ty  leased,  after  foreclosure  of  mortgage  given  to  secure  payment. 

Cited  in  Shaylor  v.  Parsons,  17  Pa.  Co.  Ct.  146,  holding  bailor  selling  property 
rescinds  contract  of  bailment;  Gaffney  v.  Megrath,  23  Wash.  498,  63  Pac.  520, 
holding  election  to  sue  attorney  for  value  of  property  received  by  him  in  satisfac- 
tion of  judgment  excludes  remedy  of  garnishment  on  it;  Jacob  v.  GrofT.  19  Pa. 
Super.  Ct.  147,  19  Lane.  L.  Rev.  100,  holding  lessor,  under  lease  providing  for 
giving  of  lessee's  note,  to  be  surrendered  on  payment,  having  not  discounted  ended 
contract;  North  v.  Yorke,  41  W.  N.  0.  455,  6  Pa.  Super.  Ct.  357,  holding  defense  in 
action  for  unpaid  rental,  that  plaintiff  retook  property,  which  was  worth  more 
than  unpaid  rental,  sufficient;  Smith  v.  Barber,  153  Ind.  329,  53  N.  E.  1014^ 
holding  suit  by  conditional  vendor  for  purchase  price  is  evidence  of  election  to- 
treat  property  as  vendee's;  Laclede  Power  Co.  v.  Ennis  Stationary  Co.  79  Mo. 
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App.  307,  and  Turk  v.  Carnahan,  25  Ind.  App.  128,  81  Am.  St.  Rep.  85,  57  N.  E. 
729,  holding  conditional  vendor  cannot  retake  property,  rescinding  sale,  and  then 
sue  for  consideration  of  contract. 

Cited  in  note  (32  L.  R.  A.  456)  on  rights  and  liabilities  of  vendor  and  pur- 
•chaser  by  conditional  sale  on  default  of  payment. 

Distinguished  in  Tufts  v.  Brace,  103  Wis.  345,  79  N.  W.  414,  holding  vendor 
retaking  property,  and  removing  same  beyond  state,  constitutes  rescission  of  con- 
•ditional  sale. 

32  L.  R.  A.  473,  GOODWIN  v.  PROVIDENT  SAV.  LIFE  ASSUR.  SOC.  97  Iowa. 

226.  59  Am.  St.  Rep.  411,  66  N.  W.  157. 
Ijffe  iBaarance. 

Approved  in  Afassachusetts  Ben.  Life  Asso.  v.  Robinson,  104  Ga.  279,  42  L.  R.  A. 
272^  30  S.  £.  918,  holding  policy,  incontestable  after  three  years'  premiums  paid, 
'^except  that  error  in  age  is  open  to  adjustment,"  not  contestable  on  ground  of 
misrepresentations,  fraudulent  or  not;  Seiler  v.  Economic  Life  Asso.  105  Iowa,  91, 
43  L.  R.  A.  539,  74  N.  W.  941,  holding  policy  not  contestable  after  two  years, 
and  containing  no  condition  as  to  suicide,  not  avoided  as  against  beneficiary'  by 
suicide  of  insured;  Sun  L.  Ins.  Co.  v.  Taylor,  108  Ky.  412,  94  Am.  St.  Rep.  383. 
56  S.  W.  668,  holding  incontestable  clause  applicable  where  insured  conimitted 
suicide;  Royal  Circle  v.  Achterrath,  204  III.  560,  63  L.  R.  A.  456,  98  Am.  St. 
Rep.  224,  68  N.  E.  492,  holding  clause  in  mutual  benefit  certificate  relieving  society 
from  liability  for  death  by  suicide  not  available  on  expiration  of  period,  after 
which  policy  only  requires  compliance  with  laws  of  association  and  payment  of 
dues;  Welch  v.  Unico  Cent.  L.  Ins.  Co.  108  Iowa,  229,  50  L.  R.  A.  776,  78  N.  W. 
853,  holding  policy  nominally  "incontestable  for  any  cause  except  misstatement 
of  age"  may  be  avoided  for  fraud;  Patterson  v.  Natural  Premium  Mut.  L.  Ins. 
Co.  100  Wis.  127,  42  L.  R.  A.  261,  69  Am.  St.  Rep.  899,  75  N.  W.  980,  holding  in- 
contestable provision  covers  false  statements  as  to  health. 

Cited  in  notes  (42  L.  R.  A.  247)  on  incontestability  of  life  insurance  under  pro- 
visions of  policy  or  of  statute;  (63  L.  R.  A.  846,  867)  on  conflict  of  laws  as  to 
contracts  of  insurance. 

*— .  Compllaace  v^ltli  atatute* 

Approved  in  Seiler  v.  Economic  Life  Asso.  105  Iowa,  91,  43  L.  R.  A.  539,  74 
N.  W.  941,  holding  attachment  to  policy  of  copy  of  application  without  name  of 
applicant,  but  merely  word  ''signed,"  not  compliance  with  statute  requiring  at- 
tachment of  "true  copy." 

Distinguished  in  Johnson  v.  Des  Moines  L.  Ins.  Co.  105  Iowa,  277,  75  N.  W. 
101,  holding  substantial  changes  requiring  construction,  in  wording  of  copy,  not 
compliance  with  statute  requiring  "true  copy"  of  application  to  be  attached  to 
policy. 

^— .  Fravd. 

Cited  in  footnote  to  John  Hancock  Mut.  L.  Ins.  Co.  v.  Dick,  43  L.  R.  A.  560, 
which  holds  suit  for  cancelation  of  receipt  renewing  lapsed  life  policy,  obtained  by 
iraud,  within  jurisdiction  of  equity. 

-— —  Comntrnctloii* 

Approved  in  Kendrick  v.  Mutual  Ben.  L.  Ins.  Co.  124  N.  C.  321,  70  Am.  St 
JRep.  592,  32  S.  E.  728,  holding  instruction  to  agents  that  if  premium  not  paid 


190         L.  R.  A.  CASES  AS  AUTHORITIES.  [32  L.  R.  A. 

witliin  Diirty  days,  health  certificate  was  required,  not  binding  on  insured  who 
relied  on  statement  of  policy  permitting  payment  during  life. 

Cited  in  Thennen  v.  Iowa  Mut.  Ben.  Asso.  101  Iowa,  566,  37  L.  R.  A.  589, 
70  N.  W.  712,  holding  insurance  contract  is  to  be  construed  most  strongly  against 
insurer;  Vorse  v.  Jersey  Plate  Glass  Ins.  Co.  119  Iowa,  557,  60  L.  R.  A.  H39.  97 
Am.  St.  Rep.  330,  93  N.  W.  569,  holding  breaking  of  plate-glass  window  by  explo- 
sion of  gas  generated  to  clean  clothes  not  caused  by  blowing  up  of  building  within 
exemption  in  insurance  policy. 

Distinguished  in  Smith  v.  Covenant  Mut.  Ben.  Asso.  16  Tex.  Civ.  App-  612. 
43  S.  W.  819,  holding  rule  requiring  construction  in  favor  of  insured  not  applicable 
where  insured  merely  understood  "advance  premium"  in  policy  to  be  applicable 
on  mortuary  calls,  contract  being  clear. 

-—  Def enne  of  Insurer. 

Cited  in  Hartford  L.  Ins.  Co.  v.  Hyde,  101  Tenn.  402,  48  S.  W.  968,  holdinir  in- 
surer setting  up  nonpayment  of  assessment  must  prove  assessment  duly  made  as 
authorized  by  by-laws  and  policy. 
ForeliTB   lAws. 

Cited  in  footnote  to  Aslanian  v.  Dostum ian,  47  L.  R.  A.  495,  which  denies  pre- 
sumption that  law  merchant  as  to  protest  of  draft  prevails  in  Asiatic  Tnrk(»y. 

Distinguished  in  Summitt  v.  United  States  L.  Ins.  Co.  123  Iowa,  685.  99  X.  W. 
563,  holding  book  of  statutes  of  another  state,  certified  as  published  by  authority, 
admissible  in  evidence. 

32  L.  R  A.  479,  ANDERSON  v.  PACIFIC  BANK,  112  Cal.  598,  53  Am.  St.  Rep. 

228,  44  Pac.  1063. 
Innolvent   bAnlui. 

Distinguished  in  Argues  ▼.  Union  Sav.  Bank,  133  Cal.  144,  65  Pac.  307,  hold- 
ing ordinary  suit  for  collection  of  debt  not  maintainable  against  state  bank  in 
liquidation  imder  California  bank  commissioners  act. 

32  L.  R.  A.  481,  IONIA,  E.  &  B.  FARMERS'  MUT.  F.  INS.  CO.  v.  IONIA  CIR- 

CUIT  JUDGE,  100  Mich.  606,  59  N.  W.  250.      • 
Control  of  superior  over  siibortllnate  court*. 

Approved  in  Thomas  v.  Kent  Circuit  Judge,  116  Mich.  109,  74  N.  W.  381,  hold- 
ing mandamus  proper  remedy  to  compel  dissolution  of  injunction,  when  ques- 
tion of  law  merely. 

Cited  in  note  (51  L.  R.  A.  55,  108.  109)  on  superintending  control  and  super- 
visory jurisdiction  of  superior  over  inferior  or  subordinate  tribunal. 

Mutual    Inaurance    companies. 

Approved  in  Peake  v.  Yule,  123  Mich.  680,  82  N.  W.  514,  holding  member  of 
mutual  insurance  company,  surrendering  policy,  liable  for  share  of  losses  while 
policy  in  force,  and  deficiency  from  assessments  not  paid;  Mutual  F.  Ins.  Co.  v. 
Jean,  96  Md.  259,  94  Am.  St.  Rep.  570,  53  Atl.  950,  holding  member  of  mutual 
fire  insurance  company  not  liable  for  losses  incurred  before  he  became  a  mem- 
ber, and   referring  with  approval   to  annotation   in   32   L.  R.   A.   481. 

Cited  in  footnote  to  Farmers'  Mut.  Ins.  Asso.  v.  Burch,  34  L.  R.  A.  806,  which 
gives  lien  of  mutual  insurance  company  on  insured  property  of  members  for- 
losses,  precedence  over  member's  homestead  right. 
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32  L.  R.  A.  490,  COREY  v.  SHERMAN,  96  Iowa,  114,  64  N.  W.  828. 
^Appeal   In   equity. 

Followed  in  Zion  Church  of  Evangelical  Asso.  v.  Parker,  114  Iowa,  6,  86  N.  W. 
CO,  holding  defect  in  petition  not  objected  to  on  trial,  waived. 

Approved  in  McLachlan  v.  Gray,  106  Iowa,  261,  74  N.  W.  773,  holding  defend- 
ant denying  right  to  injunction  may  contend  for  first  time  on  appeal  that  plain- 
'tifT  has  remedy  at  law;  Des  Moines  Sav.  Bank  v.  Morgan  Jewelry  Co.  123  Iowa, 
•435,  99  N.  W.  121,  holding  objection  to  form  of  proceeding  cannot  be  first  raised 
on  appeal. 

Slntaal  Insiirance  companiea. 

Followed  in  Smith  v.  Sherman.  113  Iowa,  607,  85  N.  W.  747,  holding  guaranty 
fund  in  form  of  shares,  intended  as  mere  advancement,  did  not  make  mutual  in- 
surance company  joint  stock  company. 

Approved  in  Mutual  Guananty  F.  Ins.  Co.  v.  Barker,  107  Iowa,  146,  70  Am.  St. 
Hep.  149,  77  N.  W.  868,  and  Smith  v.  Sherman,  113  Iowa,  609,  85  N.  W.  747, 
holding  void,  policy  issued  by  mutual  insurance  company  to  one  not  a  member; 
Sherman  v.  Frasier,  112  Iowa,  239,  83  N.  W.  8^6,  holding  fraud  of  agent  of 
mutual  insurance  company  in  representing  condition  of  company  waived,  as  de- 
fense to  action  on  notes,  by  member  benefiting  by  contract;  Smith  v.  Sherman,  113 
Iowa,  607,  85  N.  W.  747,  holding  by-lpAvs  of  mutual  insurance  company,  pub- 
lished and  acted  upon,  valid  although  not  adopted  by  directors. 

Distinguished  in  Corson  v.  Iowa  Mut.  F.  Ins.  Asso.  115  Iowa,  490,  88  N.  W. 
1086,  holding  mutual  fire  insurance  company  must  attach  copy  of  application  to 
policy. 

Baaity  J«risdlctioii. 

Approved  in  State  v.  Sunapee  Dam  Co.  72  N.  H.  120,  55  Atl.  899,  sustaining,  as 
preventing  multiplicity  of  suits,  jurisdiction  of  equity  to  entertain  bill  to  prevent 
unreasonable  use  of  waters  of  lake  by  numerous  riparian  owners. 

32  L.  R.  A.  520,  STATE  ex  rel  BRAGG  v.  ROGERS,  107  Ala.  444,  19  So.  909. 
Constitutional  provisions  as  to  statntes. 

Approved  in  State  ex  rel.  Winter  v.  Say  re,  118  Ala.  35,  24  So.  89,  holding  title 
"to  authorize  governor,  with  consent  of  senate,  to  appoint"  comprehends  clause 
for  appointment  by  governor,  to  hold  until  assembly  sits;  Hawkins  v.  Roberts, 
122  Ala.  144,  27  So.  327,  holding  act  establishing  county  board  of  revenue  and 
abolishing  court  of  county  commissioners  does  not  contain  two  subjects,  since 
abolishing  implied  from  establishment;  Williams  v.  Board  of  Revenue,  123  Ala. 
437,  holding  title  of  act  for  working  and  repairing  roads  included  construction 
of  roads. 

Distinguished  in  Lindsay  v.  United  States  Sav.  &  L.  Asso.  120  Ala.  172,  42 
Tj.  R.  A.  787,  24  So.  171,  holding  act  invalid  because  title  not  including  sub- 
ject of  legalization  of  past  transactions. 

-i—  Prohibiting    statutory    amendment    iFvitliout    re-enactment    at    lenflrtli. 

Approved  in  Ex  parte  Thomas,  113  Ala.  6,  21  So.  369,  holding  act  containing 
inconsistent  provisions  not  within  constitutional  prohibition;  Birmingham  Union 
B.  Co.  V.  Elyton  Land  Co.  114  Ala.  74,  21  So.  314,  holding  act  providing  for 
condemnation  in  manner  provided  by  certain  statute  does  not  violate  prohibition ; 
Cobb  V.  Vary,  120  Ala.  267,  24  So.  442,  holding  act  original  in  form  not  within 
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provision;  Thomas  v.  State,  124  Ala.  54,  27  So.  315,  holding  act  original  in  fonn 
and  intelligible  in  itself,  though  title  calls  it  amendatory,  does  not  Wolate 
provision ;  Montgomery  v.  Birdsong,  126  Ala.  647,  28  So.  622,  holding  act  original 
in  form  and  intelligible  in  itself,  although  providing  means  for  enforcement  of 
earlier  statute,  does. not  violate  provision;  Little  v.  State,  137  Ala.  665..  35  So. 
134,  holding  act,  in  form  original  and  complete,  does  not  violate  constitutional 
provision  forbidding  amendment  of  statute  by  reference  to  its  title  only;  Sisk 
v.  Cargile,  138  Ala.  171,  35  So.  114,  holding  act  providing  for  special  levy  of  taxes 
to  pay  bonds  authorized  by  original  act  not  unconstitutional  as  amendment  of 
existing  law  by  reference  to  title  only;  Re  Dictrick,  32  Wash.  476,  73  Pac.  506, 
holding  constitutional  provision  requiring  statute  amended  to  be  fully  set  out  in 
amendatory  act  not  applicable  to  independent  and  complete  act  although,  in 
effect,  it  modifies  former  law. 

Distinguished  in  Bates  v.  State,  118  Ala.  107,  24  So.  448,  holding  act  vio- 
lated prohibition  by  not  setting  out  act  as  amended. 

Control  of  superior  over  lov^er  eoarta. 

Cited  in  Wilson  v.  Duncan,  114  Ala.  667,  21  So.  1017,  holding  city  court  has 
power  to  issue  remedial  writs  to  probate  court. 

32  L.  R.  A.  524,  RYAN  v.  LOS  ANGELES  ICE  &  COLD  STORAGE  CO.   112 

Cal.  244,  44  Pac.  471. 
Duty  of  master. 

Followed  in  Mansfield  v.  Eagle  Box  &  Mfg.  Co.  136  Cal.  626,  69  Pac.  425,  hold< 
ing  employer  liable  for  injuries  to  youth  ordered  by  foreman,  without  warning 
of  danger,  to  work  buzz-saw  with  which  he  was  not  familiar. 

Approved  in  O'Connor  v.  Golden.  Gate  Woolen  Mfg.  Co.  135  Cal.  544,  87  Am. 
St.  Rep.  127,  67  Pac.  966,  holding  employer  liable  for  failure  to  inform  young 
and  inexperienced  servant  of  danger  of  cogwheels  near  place  of  work;  Norfolk 
Beet-Sugar  Co.  v.  Hight,  56  Neb.  168,  76  N.  W.  566,  holding  employer  liable  for 
injuries  to  laborer  ordered  by  foreman  to  clean  belt  in  motion. 

Cited  in  Tedford  v.  Los  Angeles  Electric  Co.  134  Cal.  80,  64  L.  R.  A.  92,  66  Pac 
76,  holding  electric  company  liable  to  inexperienced  servant  ordered  by  fore- 
man to  do  lineman's  work. 

Cited  in  footnote  to  Louisville,  N.  A.  &  C.  R.  Co.  34  L.  R.  A.  293,  which  denies 
right  to  use  locomotive  after  learning  of  defects,  before  making  repairs. 

Cited  in  notes  (41  L.  R.  A.  57)  on  knowledge  as  element  of  employer's  liabil- 
ity to  injured  servant;  (44  L.  R.  A.  60)  on  duty  of  master  to  instruct  and  warn 
servants  as  to  peril.s  of  employment. 

Fello^r   Bervaiits* 

Cited  in  note  (51  L.  R.  A.  525,  661,  580.  607)  on  vice  princi:>al3hip  consid- 
ered with  reference  to  superior  rank  of  negiii^ent  servant. 

NeflTllHrence. 

Cited  in  footnote  to  Vieth  v.  Hope  Salt  &  Coal  Co.  67  L.  R.  A.  410,  which  de- 
nies liability  for  injury  to  neighbor  by  explosion  of  steam  boiler  operated  on  one's 
own  premises  with  care  and  skill.  . 

^WArrantr. 

Cited  in  footnote  to  Boston  Woven  Hose  k  Rubber  Co.  t.  Kendall,  61  L.  R 
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A.  781,  which  holds  purchaser  entitled  to  recover  for  breach  of  warranty  of 
boiler,  though  liable  to  servant  injured  by  explosion. 

32  L.  R.  A.  527,  Re  HASKELL,  112  Cal.  412,  44  Pac.  725. 
CoBstltvtloBAlltjr  of  mamielpAl  taxation. 

Approved  in  Re  McKenna,  126  Cal.  432,  58  Pac.  916,  holding  unreasonable,  or- 
dinance imposing  license  tax  on  merchants- vviag  trading  stamps,  several  times 
greater  than  tax  on  other , merchants ;  Los  Angeles  County  v.  Eikenberry,  131  Cal. 
466,  63  Pac  766,  sustaining  county  license  tax  as  not  in  conflict  with  general 
law,  city  ordinance  for  same  purpose  not  being  general  law;  Hill  v.  Abbeville, 
59  S.  C.  428,  38  S.  E.  11,  sustaining,  against  allegation  of  discrimination,  or- 
dinance taxing  occupations.  Constitution  merely  declaring  licenses  must  be  just 
and  not  requiring  uniformity;  Esp  parte  Lemon,  143  Cal.  563,  65  L.  R.  A.  949,  77 
Pac.  455,  upholding  classification  of  restaurants  for  purpose  of  taxation,  into 
those  where  meals  are  prepared  by  proprietor  and  those  where  they  are  not; 
Standard  Oil  Co.  v.  Spartanburg,  66  S.  C.  41,  44  S.  £.  377,  holding  ordinance  im- 
posing license  tax  on  i^ellers  of  oil  not  discriminative  for  failure  to  make  rea- 
sonable classification  of  other  avocations  of  like  character  and  impose  tax  thereon. 

Cited  in  footnotes  to  Knisely  v.  Cotterel,  50  L.  R.  A.  87,  which  sustains  statute 
fixing  different  rates  of  license  for  retailers,  wholesalers,  and  sellers  on  board  of 
trade;  Morton  v.  Mac^n,  50  L.  R.  A.  485,  which  denies  power  to  subject  to 
prohibitory  license  tax,  business  of  loaning  money  on  household  furniture;  Peo- 
ple ew  rel.  Valentine  v.  Coolidge,  50  L.  R.  A.  493,  which  holds  void,  act  requir- 
ing large  bond  from  merchants  selling  farm  produce;  StuU  v.  De  Mattos,  51  L. 
R.  A.  892  which  sustains  license  tax  of  $25  per  day  on  sales  of  merchandise  at 
auction;  Harrodsburg  v.  Renfro,  51  L.  R.  A.  897,  which  holds  void,  ordinance  im- 
posing greater  license  tax  for  sale  of  liquors  on  main  street  of  town  than  else- 
where; Price  v.  People,  55  L.  R.  A.  588,  which  sustains  license  fee  on  em- 
ployment agencies;  State  v.  Garbroski,  56  L.  R.  A.  570,  which  holds  void,  stat- 
ute exempting  veterans  from  requirement  of  peddling  license;  Com.  use  of  Titus- 
ville  V.  Clark,  57  L,  R.  A.  348,  which  holds  void,  exemption  from  license  tax  of 
contractors  and  real  estate  dealers,  but  not  others,  whose  business  less  then 
$1,000;  Rosenbloom  v.  State,  57  L.  R.  A.  922,  which  sustains  license  tax  on 
peddlers,  though  venders  of  own  products  exempt. 

32  L.  R.  A.  530,  POMPONIO  v.  NEW  YORK,  N.  H.  &  H.  R.  CO.  66  Conn.  528,  50 

Am.  St.  Rep.  124,  34  Atl.  491. 
Duty  toward  licensees. 

Approved  in  Manlove  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  29  Ind.  App.  699,  65 
N.  E.  212,  holding  licensee  using  track  as  footpath  does  so  at  his  own  risk;  lola 
Portland  Cement  Co.  v.  Moore,  65  Kan.  767,  70  Pac.  864,  holding  owner  of 
tracks  used  for  switching  purposes  by  another  company  liable  to  member  of 
latter  company's  train  crew  injured  by  obstruction  placed  upon  track  by  owner 
without  notice. 

Cited  in  footnote  to  Ryerson  v.  Bathgate,  57  L.  R.  A.  308,  which  denies  liabil- 
ity of  owner  for  injury  to  one  using  premises  for  purpose  not  authorized  by  in- 
vitation. 
NeirliffeBce   In  kicking  cars. 

Cited  in  footnote  to  Tobey  v.  Burlington,  C.  R.  &  N.  R.  Co.  33  L.  R.  A  496, 
L.  R.  A.  Au.— Vol.  IV.— 13. 
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which  holds  it  negligent  to  kick  cars  at  speed  of  more  than  6  miles  an  hour  in 
violation  of  ordinance. 

Appellate  revlev^. 

Cited  in  Rooney  v.  Woolworth,  74  Conn.  723,  52  Atl.  411,  holding  finding  that 
one  injured  by  falling  through  doorway,  used  it  under  implied  invitation,  is  eon- 
elusive  of  law  reviewable  on  appeal. 

32  L.  R.  A.  635,  BEERS  v.  BOSTON  &  A.  R.  CO.  67  Conn.  417,  52  Am.  St.  Rep 

203,  34  Atl.  541. 
LfabllltT^  of  railroad  for  Iom  of  hsLggmge, 

Approved  in  Wood  v.  Maine  C.  R.  Co.  98  Me.  101,  99  Am.  St.  Rep.  339,  56  Aa 
457,  holding  carrier  not  liable  as  insurer  of  baggage  unaccompanied  in  its  trans- 
portation by  owner. 

Cited  in  note  (55  L.  R.  A.  652)  on  liability  of  carrier  for  baggage  not  ac- 
companied by  passenger. 

32  L.  R.  A.  539,  MURRAY  v.  LEHIGH  VALLEY  R.  CO.  66  Conn.  512,  34  Atl. 

506. 
Duty  aad  llabllltjr  of  railroad*. 

Cited  in  Wanzer  v.  Chippewa  Valley  Electric  R.  Co.  108  Wis.  329,  84  N.  W. 
423,  holding  railroad  company  bound  to  exercise  highest  degree  of  care  reasonably 
expected  of  human  diligence  and  foresight,  in  view  of  mode  of  carriage,  and  con 
sistent  with  practical  operation. 

i-»  Liability-  for  neffllffenee  of  otbera. 

Approved  in  Doyle  v.  Toledo,  S.  &  M.  R.  Co.  127  Mich.  99,  64  L.  R.  A.  463, 
89  Am.  St.  Rep.  456,  86  N.  W.  524,  holding  railroad  company  liable  to  employee 
for  injuries  received  by  him  on  car  from  falling  of  shed  not  owned  by  company. 

Cited  in  Baldwin  v.  Fair  Haven  &  W.  R.  Co.  68  Conn.  572,  37  Atl.  418,  holding 
railroad  company  liable  for  injuries  from  fellow  passenger  to  passenger  alight- 
ing, when  conductor  not  at  post. 

Cited  in  note  (37  L.  R.  A.  81)  on  which  of  two  or  more  persons  is  master  of 
another  who  is  conceded  to  be  servant  of  one  of  them. 

Distinguished  in  Brady  v.  Chicago  &  G.  W.  R.  Co.  57  L.  R.  A.  716,  52  C.  C. 
A.  52,  114  Fed.  100,  holding  railroad  company  not  liable  to  employee  for  negli- 
gence of  servants  of  depot  corporation  under  contract  with  railroad;  New  York, 
N.  H.  &  H.  R.  Co.  V.  Baker,  50  L.  R.  A.  203,  39  C.  C.  A.  240,  98  Fed.  694, 
holding  railroad  company  not  liable  to  employee  for  n^ligenoe  of  employee  of 
municipal  board,  given  by  statute  charge  of  elevated  tracks  of  railroad;  Stod- 
dard V.  New  York,  N.  H.  &  H.  R.  Co.  181  Mass.  423,  63  N.  £.  927,  holding  railroad 
company  not  liable  to  postal  clerk,  considered  a  passenger,  injured  while  un- 
loading mail  in  car  just  detached  from  defendant's  train  in  union  station,  and 
run  into  by  car  of  another  road. 

32  L.  R.  A.  543,  HANSLEY  v.  JA^IESVILLE  &  W.  R.  CO.  115  N.  C.  602,  44 
Am.  St.  Rep.  474,  20  S.  E.  528. 


Cited  in  Cable  v.  Southern  R.  Co.  122  N.  C.  900,  29  S.  £.  377,  as  containing 
rule  as  to  measure  of  damages. 
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Distingnished  in  Farmers  Co-op.  Mfg.  Co.  v.  Albemarle  &  It  R.  Co.  117  N.  C. 
500.  29  L.  R.  A.  702,  53  Am.  St.  Rep.  606,  23  6.  E.  43,  holding  measure  of  damages 
in  action  resulting  from  obstruction  of  navigable  stream  was  value  of  plaintiff's 
boat  for  time  delayed,  including  wages  of  crew. 

—  ExemplarT^. 

Approved  in  Waters  v.  Greenleaf- Johnson  Lumber  Co.  115  N.  C.  655,  20  S.  E. 
718,  holding  facts  not  sufficiently  indicative  of  malice  or  insult  to  justify 
punitive  damages;  Remington  v.  Kirby,  120  N.  C.  325,  26  S.  E.  917,  holding  ex- 
emplary damages  in  trespass  proper  only  where  malice  or  threats,  oppression,  or 
insolence  shown;  Story  v.  Norfolk  &  S.  R.  Co.  133  N.  C.  62,  45  S.  E.  349,  holding 
there  is  evidence  of  aggravation  justifying  punitive  damages,  where  conductor 
refused  to  allow  passenger  with  ticket  to  board  train,  falsely  charging  him  with 
being  drunk. 

Cited  in  Chappell  v.  Ellis,  123  N.  C.  262,  68  Am.  St.  Rep.  822,  31  S.  E.  709. 
holding  vindictive  damages  not  to  be  given  for  mental  anguish  inflicted  without 
malice,  oppression,  or  insult;  Pickens  v.  South  Carolina  ft  G.  R.  Co.  54  S.  C.  502, 
32  S.  £.  567,  holding  exemplary  damages  not  recoverable  unless  act  of  defend- 
ant is  wilful. 

Distinguished  in  Tliomas  v.  Southern  R.  Co.  122  N.  C.  1006,  30  S.  £.  343,  hold- 
ing punitive  damages  not  proper  in  action  for  damages  from  failure  of  train  to 
stop  at  flag  station,  unless  failure  of  engineer  was  wilful. 

CArriem. 

Cited  in  Daniel  v.  Petersburg  R.  Co.  117  N.  C.  610,  23  6.  £.  327,  holding  rail- 
road company  liable  for  act  of  employee,  killing  passenger  when  acting  within 
scope  of  employment;  Exton  v.  Central  R.  Co.  63  N.  J.  L.  356,  56  L.  R.  A.  511, 
46  Atl.  1009,  holding  relation  of  carrier  and  passenger  established  where  person 
purchases  ticket  at  station,  intending  to  be  a  passenger;  Sea  well  v.  Carolina  C. 
R.  Co.  132  N.  C.  859,  44  S.  £.  610,  holding  one  who  has  purchased  ticket  and  is 
awaiting  train  at  station  a  passenger,  entitled  to  protection  by  carrier  from  vio- 
lence. 

Cited  in  footnote  to  Hughson  v.  Winthrop  S.  B.  Co.  58  L.  R.  A.  432,  which 
denies  liability  to  passenger  left  behind  by  steamer,  already  full,  leaving  be- 
fore advertised  time. 

Distinguished  in  Smith  v.  Wilmington  &  W.  R.  Co.  130  N.  C.  307,  41  S.  £. 
481,  holding  nonsuit  proper  where  passenger  put  off  beyond  station,  but  without 
actual  damage. 

32  L.  R.  A.  555,  McCARTNEY  v.  RIDGWAY,  160  111.  129,  43  N.  E.  826. 

Approved  in  Pratt  v.  Griflin,  184  111.  519,  56  N.  E.  819,  holding  fact  that  deed 
of  husband  and  wife  passed  into  possession  of  husband  till  he  died  does  not  con- 
Ftitute  delivery,  without  proof  of  intention  of  wife  to  make  possession  delivery  to 
grantees. 

Cited  in  Weaver  v.  Weaver,  182  111.  297,  74  Am.  St.  Rep.  173,  55  N.  E.  33S, 
holding  no  trust  relation  created  between  mother  and  son,  where  latter  *»xe- 
cutes  assignment  of  life  insurance  as  gift  and  gives  notice  he  will  keep  for  her. 

Oifts    Inter   ▼l^o«. 

Approved  in  Neville  v.  Jennings,  75  111.  App.  511,  holding  donor's  death  before 
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delivery  of  gift  delivered  to  agent,  to  be  later  delivered  to  donee,  reTOcation  of 
authority  of  agent  to  deliver. 

Cited  in  Geer  v.  Goudy,  174  111.  626,  51  N.  E.  623,  holding  oral  promise  bj 
father  to  convey  land  to  son  not  enforceable  in  equity  unless  acted  upon  by  son 
by  expenditures,  with  consent  of  father. 

SuretT^nlilp. 

Cited  in  Wyatt  v.  Dufrene,  106  111.  App.  217,  holding  extension  of  time  of 
payment  without  consent  of  surety  releases  latter  from  liability;  Stevens  v. 
Partridge,  109  111.  App.  404,  holding  executrix  has  right  to  stand  on  exaet  terms 
of  bond  given  by  her  testator  as  surety,  and  the  bond  is  discharged  where  ob- 
ligees have  varied  terms  of  contract. 

Cited  in  footnote  to  Abshire  v.  Salyer,  56  L.  R.  A.  036,  which  holds  sureti^ 
on  guardian's  bond  given  to  obtain  I'elease  from  future  liabilities  of  surety  on 
prior  bond,  liable  for  past  defalcations. 

Correction  of  mistake. 

Approved  in  Strayer  v.  Dickerson,  205  111.  270,  68  N.  £.  767,  holding  equitr 
will  not  rectify  mistake  in  voluntaiy  conveyance  in  aid  of  its  enforcement 
against  grantor. 

32  L.  R.  A.  566,  CECIL  v.  GREEN,  161  111.  265,  43  N.  E.  1105. 
Statutory  constructioii. 

Approved  in  White  v.  Wagar,  185  111.  205,  50  L.  R.  A.  63,  67  N.  E.  56,  hold- 
ing statute  authorizing  issue  of  search  warrant  for  ''forged  bank  notes  and  other 
forged  instruments"  does  not  include  forged  labels  and  trademarks;  Gundling  r. 
Chicago,  176  111.  346,  48  L.  R.  A.  232,  52  N.  E.  44,  holding  cigarettes  not  in 
eluded  in  statute  allowing  city  to  regulate  sale  of  meats,  poultry,  fish,  butter, 
cheese,  lard,  vegetables,  and  all  other  provisions. 

Place  of  public  accommodation. 

Cited  in  Burks  v.  Bosso,  81  App.  Div.  539,  81  N.  Y.  Supp.  384  (dissenting  opin- 
ion), majority  holding  shoe- polishing  stand  place  of  public  accommodation. 

32  L.  R.  A.  568,  MT.  STERLING  NAT,  BANK  v.  GREENE,  99  Ky.  202,  35  & 

W.  911. 
Refusal  by  bauk  to  pay  clieck. 

Cited  in  American  Nat.  Bank  v.  Morey,  113  Ky.  861,  58  L.  R.  A.  957,  foot- 
note p.  956,  69  S.  W.  759,  as  to  measure  of  damages  for  bank's  wrongful  refusal 
to  pay  check  of  student  in  strange  city. 

Cited  in  footnote  to  J.  M.  James  Co.  v.  Continental  Nat.  Bank,  51  L.  R.  A. 
255,  which  sustains  conclusive  presumption  of  damage  to  trader  by  bank's  wrong- 
ful refusal  to  pay  check. 

Measure   of   damaflres. 

Cited  in  footnote  to  Cumberland  Telepli.  &  Teleg.  Co.  v.  Hendon,  60  L.  R.  A. 
849,  which  holds  damages  for  wrongfully  disconnecting  telephone  to  be  amount 
which  will  compensate  for  injuries  from  breach  of  contract. 

32  L.  R.  A.  670,  SWEETING  v.  MUTUAL  F.  INS.  CO.  83  Md.  63,  34  Atl.  S26, 
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32  L.  R.  A.  575,  BASSETT  v.  ATWATER,  65  Conn.  355,  32  Ati.  937. 


Cited  in  State  v.  Towers,  71  Conn.  663,  42  Ail.  1083,  holding  mandamus  does 
not  issue  in  favor  of  telephone  company  to  compel  street  commissioner  to  give 
consent  for  conduits  in  street,  under  statute  authorizing  company  to  put  wires 
in  conduits;  State  em  rel  Berger  v.  Hurley,  73  Conn.  536,  48  Atl.  215,  holding 
mandamus  not  issuable  unless  right  of  relator  in  controversy  dear. 

32  L.  R.  A.  578,  FESLER  v.  BRAYTON,  145  Ind.  71,  44  N.  B.  37. 
InJaBCtion. 

Cited  in  footnotes  to  State  ew  rel.  Cranroer  v.  Thorson,  33  L.  R.  A.  582,  which- 
denies  right  to  enjoin  certifying  of  proposed  constitutional  amendment;  State* 
ex  rel,  McCafTery  v.  Aloe,  47  L.  R.  A.  393,  which  denies  right  to  injunction  to> 
protect  purely  political  right  of  citizen  as  voter. 

Blectlon*. 

Cited  in  State  e»  rel,  Harrison  v.  Menaugh,  151  Ind.  273,  43  L.  R.  A.  413,. 
61  N.  £.  117,  holding  statute  changing  time  of  election  to  more  than  four  years 
after  preceding  election  does  not  violate  constitutional  prohibition  as  to  creation 
of  office  of  more  than  four  years'  tenure. 

Cited  in  footnote  to  Weaver  v.  Toney,  50  L.  R.  A.  105,  which  denies  right  to 
enforce  in  equity,  right  to  have  inspector  of  certain  party  at  polls. 

CoBStltatlonal  Utw. 

Cited  in  Isenhour  v.  State,  157  Ind.  520,  87  Am.  St.  Rep.  228,  62  N.  E.  40, 
holding  litigant  not  entitled  to  have  court  decide  constitutional  question  in  which 
he  has  no  special  interest. 

32  L.  R.  A.  586,  TAGGART'  v.  CLAYPOLE,  146  Ind.  690,  44  N.  E.  18. 
CoBstltatlonal  law. 

Cited  in  Latshaw  v.  State,  156  Ind.  198,  59  N.  E.  471,  holding  constitutional,, 
statute  exempting  from  liability  for  costs  in  matrimonial  actions,  women  hav- 
ing property  of  value  less  than  certain  amount. 

Cited  in  footnotes  to  McClain  v.  Williams,  43  L.  R.  A.  287,  which  holds  right 
of  appeal  subject  to  legislative  restriction;  Kansas  City  v.  Clark,  52  L.  R.  A.. 
321,  which  sustains  exemption  of  agricultural  lands  from  statute  extending  city 
boundaries. 

— BllmlnatloB  of  part   of  statnte. 

Approved  in  State  v.  Ray,  153  Ind.  336,  54  N.  E.  1067,  holding  act  authoriang- 
appointment  of  officer  who,  contrary  to  Constitution,  might  be  person  not  elector 
of  county,  effective  after  elimination  of  invalid  part. 

Cited  in   Indianapolis  Brewing  Co.  v.  Clay  pool,  149  Ind.  206,  48  N.  E.  228^ 
(dissenting    opinion),    majority    holding    remainder    of    statute,    after    uncon- 
stitutional part  eliminated,  inoperative  because  no  means  left  to  carry  provi- 
sions into  effect. 

RIffht  to  appeal. 

Cited  in  footnote  to  Johnson  v.  State,  51  L.  R.  A.  272,  which  sustains  statute 
requiring  exception  to  obtain  reversal  for  error  in  charge. 
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Annexation   proceedlnflrn. 

Approved  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Indianapolis,  147  Ind-  294,  46 
N.  E.  641,  holding  "resident  freeholder"  of  annexed  territory  excludes  railroad 
running  through  it. 

32  L.  R.  A.  688,  WADSWORTH  v.  MARSHALL,  88  Me.  263,  34  Ail.  30. 
Contributory  nefflfffence  In  atntntory  actions* 

Distinguished  in  Boston  Excelsior  Co.  v.  Bangor  ft  A.  R.  Co.  93  Me.  67,  47 
L.  R.  A.  86,  44  Atl.  138,  holding  contributory  negligence  no  defense  in  statutoir 
action  for  damage  from  fire  communicated  from  locomotive. 

32  L.  R.  A.  590,  WHITE  v.  CUSHING,  88  Me.  339,  51  Am.  St  Rep.  402,  34 

Atl.  164. 
NefTotlable  Inatrnntents* 

Cited  in  American  Gas  &  Ventilation  Mach.  Co.  ▼.  Wood,  90  Me.  520,  43  L. 
R.  A.  453,  38  Atl.  548,  construing  as  one  contract,  promissory  note  and  ooatempo- 
raneous  agreement  referring  thereto. 

32  L.  R.  A.  592,  WHITE  v.  OAKES,  88  Me.  367,  34  Atl.  175. 
"WarrantT^. 

Cited  in  footnotes  to  Bierman  v.  City  Mills  Co.  37  L.  R.  A.  799,  which  holds 
warranty  implied  that  felt  cloth  sold  for  making  ulsters  was  free  from  latent 
defect;  J.  Thompson  Mfg.  Co.  v.  Gunderson,  49  L.  R.  A.  859,  which  denies  im- 
plied warranty  that  shoes  and  gatherers  of  planting  machine  will  scour  in  or- 
dinarv  soil. 

« 

Onaranty. 

Approved  in  Pence  v.  Adams,  116  Iowa,  466,  89  N.  W.  1065,  holding  guaranty 
procured  after  sale  made,  without  any  new  consideration,  not  enforceable. 

Conditional  sale. 

Approved  in  Laclede  Power  Co.  v.  Ennis  Stationery  Co.  79  Mo.  App.  307,  hold- 
ing seller  cannot  retake  property  and  then  recover  unpaid  part  of  price,  less  value 
of  property. 

Cited  in  note  (32  L.  R.  A.  466)  on  rights  and  liabilities  of  vendor  and  purchaser 
by  conditional  sale  on  default  of  payment. 

32  L.  R.  A.  593,  BROWN  &  H.  CO.  v.  WUNDER,  64  Minn.  450,  67  N.  W.  357. 

32  L.  R.  A.  595,  Re  GARCELON,  104  Cal.  570,  43  Am.  St.  Rep.  134,  38  Pac-  414. 
Affidavit   denylnflT  flrennlnenesn  of  Instrament. 

Cited  in  Moore  v.  Copp,  119  Cal.  432,  51  Pac.  630,  and  Myers  v.  Sierra  Vallev 
Stock  &  Agri.  Asso.  122  Cal.  675,  55  Pac.  689,  holding  omission  of  plaintiff  to 
file  affidavit  denying  genuineness  of  instrument  set  up  as  defense  does  not  prt^ 
vent  his  disputing  it  on  any  ground  but  nongenuineness. 

Pabllc    poller. 

Approved  in  Wells,  Fargo  &  Co.  v.  Enright,  127  Cal.  673,  49  L.  R.  A.  649.  r> » 
Pac.  439,  sustaining  contract  not  to  plead  statute  of  limitations;  Eissler  v. 
Hoppel,  158  Ind.  86,  62  N.  E.  692,  holding  contract  between  expectant  heir  with 
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other  party  to  action  to  cfltabliHh  rights  in  estate,  renouncing  expectancy,  valid 
•defense  to  action  contesting  other  party's  will;  Daniels  v.  Benedict,  38  C.  C.  A. 
604,  97  Fed.  370,  holding  valid,  agreement  of  wife  with  husband,  releasing  ex- 
pectant interest  in  his  estate. 

Cited  in  Re  Davis,  106  Cal.  456,  457,  30  Pac.  756,  sustaining  validity  of  agree- 
ment between  husband  and  wife  relinquishing  claims  on  each  other's  property 
so  as  to  cut  off  right  of  succession  of  surviving  wife. 

Cited  in  note  (33  L.  B.  A.  266)  on  validity  of  sale  of  expectancy  by  prospective 
heir. 

Distribution. 

Approved  in  Re  Ryder,  141  Cal.  370,  74  Pac.  093,  holding  superior  court  with- 
out  jurisdiction  on  distribution  to  determine  claim  of  grantee  of  decedent  as 
against  heir  at  law. 

32  L.  R.  A.  605,  BROWN  v.  JARVIS  ENGINEERING  CO.  166  Mass.  75,  55  Am. 

St.  Rep.  382,  43  N.  E.  1118. 
■Scope  of  emploT^meBt. 

Approved  in  Gibson  v.  International  Trust  Co.  177  Mass.  103,  52  L.  R.  A.  020, 
58  N.  E.  278,  holding  janitor  of  defendant's  building  in  moving  stool  from  under 
boy  operating  elevator,  causing  accident  when  he  fell,  not  within  scope  of  em- 
ployment; Perlstein  v.  Americaa  Exp.  Co.  177  Mass.  532,  52  L.  R.  A.  060,  50 
X.  E.  104,  holding  express  company  may  show  where  its  servant  was  authorized 
to  drive,  to  prove  him  not  within  scope  of  employment  at  time  of  accident;  Wabash 
R.  Co.  V.  Linton,  26  Ind.  App.  508,  60  N.  E.  313,  holding  demurrable,  complaint 
for  killing  horse,  charging  act  to  defendant  railroad's  agents,  without  showing 
they  acted  within  scope  of  employment. 

Cited  in  DriscoU  v.  Towle,  181  Mass.  410,  63  N.  E.  022,  holding  it,  on  facts, 
question  for  jury  whether  driver  of  horse  knocking  down  plaintiff  was  servant  of 
master  or  third  person. 

32  L.  R.  A.  606.  COM.  v.  MURPHY,  166  Mass.  171,  44  N.  E.  138. 
Military   parade*. 

Cited  in  footnote  to  Wbite  v.  State,  37  L.  R.  A.  642,  which  denies  right  to  arrest 
person  refusing  to  make  way  for  military  parade. 

32  L.  R.  A.  608.  WAY  v.  ABINGTON  MUT.  F.  INS.  CO.  166  Mass.  67,  55  Am. 

St.  Rep.  379,  43  N.  E.  1032. 
Fire  Imsaraiico* 

Approved  in  Collins  v.  Delaware  Ins.  Co.  0  Pa.  Super.  Ct.  570,  580,  44  W.  N.  C. 
232,  7  Del.  Co.  Rep.  366,  holding  it  question  for  jury  whether  damage  from  smoke 
resulted  from  fire  **out  of  proper  place." 

Cited  in  footnote  to  I^eonard  v.  Orient  Ins.  Co.  54  L.  R.  A.  706,  which  authorizes 
recovery  for  insured  building  destroyed  by  fire  breaking  out  immediately  after 
^ne  corner  knocked  down  by  explosion  in  neighboring  building. 

32  L.  R.  A.  610,  PRINCE  v.  CROCKER,  166  Mass.  347,  44  N.  E.  446. 
Pobllc  ^rorks. 
Cited  in  Browne  v.  Turner,  176  Mass.  12,  56  N.  E.  969,  sui^taining  statute  pro- 
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viding  for  building  of  subway  at  city's  expense,  and  leasing  to  railway  company; 
Sears  v.  Street  Comrs.  180  Mass.  279,  62  L.  R.  A.  148,  &2  N.  E.  397,  holding  pro- 
vision for  approaches  to  union  terminal  station  constitutes  public  purpose  no  as 
to  justify  special  assessment. 

Cited  in  note  (48  L.  R.  A.  472)  on  power  of  legislature  to  impose  burdens  on 
municipalities  and  to  control  their  local  administration  and  property. 

—  Operation. 

Cited  in  Mahoney  v.  Boston,  171  Mass.  429,  50  N.  £.  939,  holding  building  of 
subway,  authorized  by  legislature  and  und«*r  control  of  persons  appointed  in  part 
by  governor,  is  a  public  work  and  city  not  liable  for  injury  to  person  working^  in  it. 

Cited  in  footnote  to  Oren  ex  rel.  Barbour  v.  Pingree,  46  L.  R.  A.  407,  which 
holds  void,  statute  empowering  city  to  purchase  and  operate  street  railways. 

-»  Contracts  for. 

Cited  in  Morse  v.  Norfolk  County,  170  Mass.  556,  49  N.  £.  925,  holding  eonnty 
not  liable  for  legal  expenses  of  commissioners,  to  build  county  courthouse,  on  ap- 
pearance before  legislative  committee  to  investigate  acts;  Sylvester  y.  Webb,  179 
Mass.  241,  52  L.  R.  A.  520,  60  N.  £.  495,  holding  not  void  as  against  public  policy, 
contract  of  school  committee  with  contractor  who  is  member  of  committee,  and 
whose  vote  made  majority  accepting  bid. 

— .  Compenaation  for  property  talcen. 

Cited  in  Re  Certain  Land,  119  Fe<fc  456,  holding  city  not  entitled  to  compensa- 
tion for  part  of  land  taken  by  Federal  government  for  postbffice. 

Taxpayer's  action. 

Approved  in  Wadsworth  v.  Concord,  133  N.  C.  593,  45  S.  E.  948,  holding  tax- 
payer can  sue  to  restrain  town  from  paying  out  money  under  alleged  invalid  pub- 
lic lighting  contract. 


32  L.  R.  A.  616,  PALMER  SAV.  BANK  v.  INSURANCE  CO.  OF  N.  A.  166 

189,  55  Am.  St.  Rep.  387,  44  N.  E.  211. 
Insurance. 

Cited  in  Brown  v.  Greenfield  Life  Asso.  172  Mass.  500,  53  N.  E.  129,  holdin|^ 
life  policies  enforceable  by  administrator,  under  statute,  when  consent  of  bene- 
ficiary appears  or  is  to  be  presiuned. 

-^'Wlio  may  enforce  Are  policy. 

Approved  in  Zehring's  Estate,  4  Pa.  Super.  Ct.  250,  holding  widow,  havin|r  in- 
terest in  land  sold  subject  to  dower,  may  enforce  in  her  name  policy  issued  nomi- 
nally to  holder  of  land,  and  that  insurer  paying  her  is  protected. 

Cited  in  Virginia-Carolina  Chemical  Co.  v.  Sundry  Ins.  Co.  108  Fed.  459,  hold- 
ing policy  issued  to  insured,  loss  payable  to  him  or  another,  as  interest  may  ap- 
pear, is  enforceable  in  name  of  other  after  insured  indorses  on  it  disclaimer  of 
interest. 

-^  Rlvbts   of   mortvnv««** 

Approved  in  Attleborough  Sav.  Bank  v.  Security  Ins.  Co.  168  Mass.  149,  60  Am. 
St.  Rep.  373,  46  N.  E.  390,  holding  interest  of  mortgagee,  in  policy  payable  to  him 
"as  his  interest  may  appear,"  limited  to  that  existing  at  date;  Heller,  H.  &  Co. 
▼.  National  Marine.  Bank,  89  Md.  621,  45  L.  R.  A.  445,  73  Am.  St.  Rep.  212,  43  AtL 
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800,  holding,  unless  special  agreement  in  policy,  mortgagee  not  entitled  to  in- 
surance, in  spite  of  insolvency  of  mortgagor. 

Cited  in  Peck  v.  Girard  F.  &  M.  Ins.  Co.  16  Utah,  124,  67  Am.  St.  Rep.  600,  51  Pac. 
255,  and  Capital  City  Ins.  Co.  v.  Jones,  128  Ala.  365, 86  Am.  St.  Rep.  152,  30  So.  674, 
holding  mortgagee,  when  debt  exceeded  loss,  entitled  to  sue  in  own  name  on  policy 
executed  to  mortgagor,  "loss  payable  to  mortgagee  as  interest  may  appear;" 
Brown  v.  Commercial  F.  Ins.  Co.  21  App.  D.  C.  339,  sustaining  right  of  mortgagee 
to  sue  on  policy  payable  to  him  as  his  interest  may  appear;  Franklin  Ins.  Co. 
V.  Wolff,  23  Ind.  App.  555,  54  N.  £.  772,  holding  mortgagee  to  whom  policy  is 
payable  as  interest  may  appear  cannot  enforce  policy  which  mortgagor  could  not> 
Cited  in  footnotes  to  Pioneer  Sav.  ft  L.  Co.  v.  Providence-Washington  Ins.  Co. 
38  L.  R.  A.  397,  which  holds  change  of  title  by  deed  from  mortgagor  to  mort- 
gagee pending  application  for  insurance  not  fatal  to  insurance;  Hocking  v.  Vir- 
ginia F.  k  M.  Ins.  Co.  39  L.  R.  A.  148,  which  denies  mortgagee's  right  to  recover 
where  mortgagor  bums  building;  Boyd  .v.  Thuringia  Ins.  Co.  55  L.  R.  A.  165,  which 
holds  question  of  forfeiture  of  policy  payable  to 'mortgagee  not  determined  by 
provisions  as  to  mortgagor's  acts;  Shadgett  v.  Phillips  ft  C.  Co.  56  L.  R.  A.  461, 
which  holds  mortgagee  not  entitled  to  insurance  procured  by  donee  for  own  bene- 
fit, by  latter's  knowledge  of  mortgagor's  failure  to  keep  agreement  to  insure; 
Farmers'  Loan  ft  T.  Co.  v.  Penn  Plate-Glass  Co.  56  L.  R.  A.  710,  which  denies 
mortgagee's  lien  on  proceeds  of  insurance  on  premises  by  grantee  for  own  benefit. 

32  L.  R.  A.  619,  BARRUS  v.  PHANEUF,  166  Mass.  123,  44  N.  E.  141. 

32  L.  R.  A.  620,  HUGHES  v.  GROSS,  166  Mass.  61,  55  Am.  St.  Rep.  375,  43  N.  £. 

1031. 
Termination   of   contract    of   emplOTmcnt. 

Followed  in  Nickerson  v.  Russell,  172  Mass.  589,  53  N.  £.  141,  holding  dissolu- 
tion of  firm,  not  followed  by  closing  of  business,  does  not  terminate  employment. 

Cited  in  footnote  to  Madden  v.  Jacobs,  50  L.  R.  A.  827,  which  holds  clerk's  em- 
ployment for  year  not  terminated  by  burning  of  property  and  dissolution  of  em- 
ploying firm. 

Waiver. 

Approved  in  Marlboroiigh  Gaslight  Co.  v.  Neal,  166  Mass.  220,  44  K.  £.  139, 
holding  where,  according  to  contract,  statement  is  delivered  before  payment  to  one 
party,  failure  to  make  certain  objections  amounted  to  waiver  of  further  statement. 

Cited  in  Lydig  v.  Braman,  177  Mass.  218,  58  N.  E.  696,  holding  defense  of  stat- 
ute of  frauds  not  open  if  not  raised  at  trial. 

32  L.  R,  A.  621,  AMOSKEAG  MFG.  CO.  v.  CONCORD,  66  N.  H.  562,  34  Atl.  241. 
AMieMinient   for   dams. 

Disapproved  in  Union  Water  Power  Co.  v.  Auburn,  90  Me.  67,  37  L.  R.  A.  653, 
footnote  p.  651,  60  Am.  St.  Rep.  240,  37  Atl.  331,  denying  right  to  assess  where 
dam  is  situated,  if  water  power  is  used  elsewhere. 

32  L.  R.  A.  623,  TUCKER  v.  TUCKER,  74  Miss.  93,  19  So.  955. 
Alienation  of  affections. 

Cited  in  footnotes  ^o  Beach  v.  Brown,  43  L.  R.  A.  114,  which  sustains  divorced 
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wife's  right  of  action  in  own  name  for  prior  alienation  of  husband's  affectioas: 
Houghton  V.  Rice,  47  L.  R.  A.  311,  which  denies  right  of  action  against  othi^r 
woman  for  alienating  husband's  affections  when  unaccompanied  by  adultery. 

Approved  in  Ekigon  v.  Eagon,  60  Kan.  704,  57  Pac.  942,  holding  parent  sued 
for  alienation  of  son's  affection  from  plaintiff  entitled  to  have  jury  pass  on  in- 
tegrity of  intentions;  Stanley  v.  Stanley,  27  Wash.  580,  68  Pac.  187,  sustaining 
nonsuit  on  evidence  that  parent  wished  son  not  to  live  with  plaintiff,  employed 
lawyer  for  divorce,  and  threatened  disinheritance,  when  no  proof  that  threat  oora- 
municated,  and  lawyer  not  employed  at  son's  request. 

Cited  in  Oakman  v.  Belden,  04  Me.  284,  80  Am.  St.  Rep.  396,  47  Atl.  553,  hold- 
ing erroneouff,  charge  that  if  separation  of  plaintiff's  wife  from  him  was  due  to 
active  interference  of  her  parents,  they  were  responsible. 

Cited  in  footnote  to  Gernerd  v.  Gernerd,  40  L.  R.  A.  549,  which  sustains  wife'a 
right  of  action  against  one  inducing  her  liusband  to  leave  her,  though  parent'^ 
right  to  give  him  advice  in  good  faith  is  upheld. 

32  L.  R.  A.  625,  HADDEN  v.  METHODIST  SOCIETY,  61  N.  J.  Eq.  154,  330,  26 

Atl.  464,  30  Atl.  429. 
Validity  of  tK^tt  to  unincorporated  charity. 

Cited  in  American  Bible  Soc.  v.  American  Tract  Soc.  62  N.  J.  Eq.  219,  50  Atl.  67, 
upholding  devise  of  real  estate  to  unincorporated  charitable  society. 

Cited  in  footnotes  to  Lane  v.  Eaton,  38  L.  R.  A.  669,  which  holds  devise  in  trust 
for  local  branch  of  Salvation  Army  void,  unless  society  becomes  inoorpormted ; 
Re  Winchester,  54  L.  R.  A.  281,  which  holds  valid,  bequest  payable  to  unincorpv 
rated  educational  society  with  existing  organization;  Stewart  v.  White,  55  L.  R. 
-A.  211,  which  denies  power  of  unincorporated  church  society  to  acquire  title  to 
land  by  adverse  possession. 

32  L.  R.  A.  631,  DORRAH  v.  HILL,  73  Miss.  787,  19  So.  961. 

32  L.  R.  A.  635,  STATE  v.  CAMP  SING,  18  Mont.  128,  56  Am.  St.  Rep.  551,  44 

Pac.  516. 
Conatltntlonallty  of  statnte. 

Approved  in  State  v.  Clancy,  20  Mont.  500,  52  Pac.  267,  sustaining  statute  pro- 
viding for  signature  of  warrant  by  county  attorney,  not  necessarily  conflicting  with 
constitutional  provision  for  oath  or  affirmation. 

.  License    taxes. 

Cited  in  Cache  County  v.  Jensen,  21  Utah,  228.  61  Pac  303,  holding  void,  licen-r 
tax  on  sheep  raising  imposed  by  county  commissioners  for  revenue  only;  Ex  pnru 
Pfirrmann,  134  Cal.  147,  66  Pac.  205,  holding  license  tax  not  necessarily  tax  for 
purposes  of  revenue,  but  may  be  imposed  as  police  regulation;  Northwestern  3^Iut. 
L.  Ins.  Co.  V.  Lewis  &  Clarke  County,  28  Mont.  490,  98  Am.  St.  Rep.  572,  72 
Pac.  982,  holding  license  system  may  be  resorted  to  for  purposes  of  revenue  or 
regulation,  or  both. 

Cited  in  footnote  to  People  ex  rel.  Einsfeld  v.  Murray,  32  L.  R.  A.  344,  whirl 
holds  valid,  excise  law  graduating  according  to  population  of  cities,  excise  taxei 
which  are  divided  between  cities  and  state. 


«23-651.]  L.  R.  A.  CASES  AS  AUTHORITIES.  203 

BIiinlcl]»al  debt. 

Approved  in  Palmer  v.  Helena,  19  Mont.  68,  47  Pac.  209,  holding  exception  of 
^constitutional  prohibition  allowing  city  to  exceed  debt  limit  for  purpose  of  con- 
structing sewer  system  does  not  apply  to  city  having  sewer  system  at  adoption  of 
<k>n3titution. 

32  L.  R.   A.   643,   STATE,  SINGER  MFG.   CO.,   PROSECUTOR,  v.  HEPPEX- 

HEIMER,  58  N.  J.  L.  633,  34  Atl.  1061. 
T'axatton  of  Gorporatlons* 

Cited  in  Hancock  v.  Singer  Mfg.  Co.  62  N.  J.  L.  334,  42  L.  R.  A.  858,  41  Atl. 
S46,  holding  franchise  tax  included  in  exemption  of  stock  in  hands  of  stockholders; 
Cooper  Hospital  v.  Camden,  68  N.  J.  L.  695,  54  Atl.  419,  holding  exemption  from 
taxation  in  charter  of  private  corporation  irrepealable  contract. 

Cited  in  footnotes  to  Hancock  v.  Singer  Mfg.  Co.  42  L.  R.  A.  852,  which  holds 
franchise  tax  included  in  exemption  of  stock  in  hands  of  stockholders  from  any 
"tax  or  impost;  Deposit  Bank  of  Owensboro  v.  Daviess  County,  44  L.  R.  A.  825, 
ivhich  holds  extension  of  corporate  charter  subject  to  act  previously  passed,  mak- 
ing all  grants  to  corporations  amendable  though  original  charters  contained  irre- 
vocable exemption. 

Cited  in  note  (60  L.  R.  A.  72,  82,  85,  109)  on  corporate  taxation  in  United 
States  as  affected  by  contract  clause  in  Federal  Constitution. 

32  L.  R.  A.  646,  GLEASON  v.  BOEHM,  58  N.  J.  L.  476,  34  Atl.  886. 
liandlord  and  tenant* 

Cited  in  footnotes  to  McGinley  v.  Alliance  Trust  Co.  56  L.  £«  A.  334,  which 
holds  lessor  of  apartment  house  retaining  control  of  stairways  liable  for  injury 
to  tenants  from  lack  of  repair  of  stair  railing;  Kuhn  v.  Sol  Heavenrich  Co.  60 
L.  R.  A.  585,  which  denies  implied  contract  obligation  of  one  leasing  building  in 
sections,  to  keep  in  repair  part  remaining  in  his  possession. 

32  L.  R.  A.  647,  STATE  v.  SARVIS,  45  S.  C.  668,  55  Am.  St.  Rep.  806,  24  S.  E.  53. 
BarnlnflT    one's    own    konse* 

Cited  in  footnote  to  People  v.  De  VVinton,  33  L.  R.  A.  374,  which  holds  burning 
■one's  own  house  not  arson. 

32  L.  R.  A.  651,  PELTIER  v.  BRADLEY,  D.  &  C.  CO.  67  Conn.  42,  34  Atl.  712. 


Followed  in  Lord  v.  Lamonte,  72  Conn.  39,  43  Atl.  491,  holding  general  rule  as 
to  travelers  on  highway  is  that  each  must  use  reasonable  care,  and  standard  of 
duty  being  dependent  on  peculiar  circumstances,  findings  as  to  negligence  cannot 
be  reviewed. 

Cited  in  footnotes  to  Perlstein  v.  American  Exp.  Co.  52  L.  R.  A.  959,  which  holds 
violation  of  statute  for  turning  to  right  shown  by  collision  with  one  driving  close 
to  sidewalk  on  right-hand  side  of  highway;  Winter  v.  Harris,  54  L.  R.  A.  643, 
which  holds  person  on  left  of  center  of  full  width  of  road  in  fault  though  on  right 
of  center  of  macadamized  part;  Neal  v.  Rendall,  63  L.  R.  A.  668,  which  holds  that 
driving  on  wrong  side  of  road  may  be  found  to  be  proximate  cause  of  collision  with 
vehicle  traveling  in  opposite  direction. 
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Bicycles. 

Approved  in  xSortli  Chicago  Street  R,  Co.  v.  Cossar,  203  111.  014,  68  N.  E.  88^ 
holding  rider  of  bicycle  required  to  use  same  degree  of  care  as  driver  of  team. 

Cited  in  footnotes  to  Cook  v.  Fogarty,  39  L.  R.  A.  488,  which  holds  ridin-  bicy- 
cle on  highway  in  dark,  without  light  or  signal,  contributory  negligence;  Moore  v. 
District  of  Columbia,  41  L.  R.  A.  208,  which  holds  reasonableness  of  ordinance 
prohibiting  riding  bicycle  with  handle  bars  more  than  4  inches  below  saddle  a 
question  of  fact. 

Cited  in  note  (47  L.  R.  A.  294)  on  bicycle  law. 

Nevltv^ncc. 

Cited  in  Finken  v.  Elm  City  Brass  Co.  73  Conn.  427,  47  Atl.  670,  as  to  esUblisb- 
ment  of  fact  of  negligence. 

Appeal  on  facta. 

Followed  in  Thresher  v.  Dyer,  69  Conn.  408,  37  Atl.  979,  and  Bergin  v.  Southern 
New  England  Teleph.  Co.  70  Conn.  67,  39  L.  R.  A.  196,  38  Atl.  888,  refusing  to 
retry  question  of  fact  determined  by  trial  court  proceeding  according  to  rules  of 
lair. 

32  L.  R.  A.  654,  FIDELITY  k  C.  CO.  v.  WATERMAN,  161  111.  632,  44  N.  E.  283. 
Accident  Insnrance. 

Approved  in  Fidelity  &  C.  Co.t.  Loewenstein,  46  L.  R.  A.  452,  38  C.  C.  A.  31,  97 
Fed.  19,  Affirming  88  Fed.  477,  holding  inhaling  gas  while  asleep  not  within  ex- 
ception of  injuries  from  ''anything  accidentally  or  otherwise  taken,  administered, 
absorbed,  or  inhaled." 

Cited  in  footnotes  to  Preferred  Acci.  Ins.  Co.  y.  Robinson,  61  L.  R.  A.  145,  whieb 
denies  right  to  recover  under  accident  policy  for  inflammation  of  eyes  from  aod- 
dental  contact  with  poison  ivy;  Maryland  Casualty  Co.  v.  Hudgins,  64  L.  R.  A.  349, 
which  holds  death  by  accidentally  eating  spoiled  oysters  within  clause  of  policy 
exempting  from  liability  for  injuries  from  poison  or  anything  accidentally  or  other- 
wise taken  or  absorbed. 

Distinguished  in  McGlother  v.  Provident  Mut.  Acci.  Co.  32  C.  C.  A.  320.  60  U.  S. 
App.  705,  89  Fed.  687,  holding  exception  ol  "death  resulting  from  poison'*  extends 
to  death  from  poison  taken  in  belief  it  was  medicine ;  Kasten  v.  Interstate  Casualty 
Co.  99  Wis.  77,  40  L.  R.  A.  653,  74  N.  W.  534,  holding  septic  poison  from  germs 
propagated  in  cotton  inserted  after  dru«dng  of  tooth  covered  by  exception  of  in- 
juries from  poison  taken,  administered,  absorbed,  or  inhaled. 

Appeal. 

Followed  in  Case  v.  Phillips,  182  111.  190,  55.  N.  E.  66,  holding  objections  not 
raised  in  appellate  court  cannot  be  raised  in  supreme  court. 

32  L.  R.  A.  656,  PAGE  v.  KUYKENDALL,  161  111.  319,  43  N.  E.  1114. 

Ballots. 

Cited  in  Hope  v.  Flentge,  140  Mo.  413,  47  L.  R,  A.  828,  41  S   W.  1002  (dissent 
ing  opinion),  majority  holding  failure  to  erase  group  under  one  party  caption  hav- 
ing nomination  for  only  one  office  invalidates  ballot  for  all  other  offices  in  another 
unerased  column. 

Distinguished  in  State  ex  rel.  Vogler  v.  Mahncke,  16  Tex.  Civ.  App.  563,  41  S- 
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Mr'.  185,  holding  valid  ballot  stating  name  of  candidate,  but  not  office,  evidence 
showing  tliat  person  was  running  for  particular  office,  and  no  other  of  same  name 
running  for  any  office. 

32  L.  R,  A.  659,  EDEN  v.  PEOPLE,  161  111.  290,  62  Am.  St.  Rep.  366,  43  N.  E. 
1108. 

Sabbatk    olMiervance. 

Approved  in  McCurdy  v.  Alaska  &  C.  Commercial  Co.  102  111.  App.  123,  holding 
<90iiimoii  law  does  not  prohibit  pursuit  of  citizen's  ordinary  work  on  Sunday. 

^«—  Contracts. 

Approved  in  Collins  Ice  Cream  Co.  v.  Stephens,  189  111.  205,  59  N.  E.  524,  hold- 
ing valid,  contract  to  perform  Sunday  work  not  disturbing  peace. 

Validity  of  Sunday  laws. 

Cited  in  Foil  v.  People,  66  111.  App.  411,  holding  Sunday  labor  not  criminal  un- 
less disturbing  peace  and  good  order ;  Denver  v.  Bach,  26  Colo.  533,  46  Lw  R.  A.  350, 
footnote  p.  848,  58  Pac.  1089,  holding  void,  ordinance  prohibiting  sale  of  clothing 
on  Sunday  without  applying  to  all  kinds  of  merchants;  State  v.  Sopher,  25  Utah, 
324,  60  L.  R.  A.  470,  footnote  p.  468,  96  Am.  St.  Rep.  845,  71  Pac.  482,  holding 
forbidding  barber  to  exercise  his  trade  on  Sunday  a  proper  exercise  of  police 
power;  Tacoma  v.  Krech,  16  Wash.  298,  34  L.  R.  A.  69,  48  Pac.  255,  holding  ordi- 
nance prohibiting  barbers  from  pursuing  their  calling  for  compensation  on  Sunday 
unconstitutional  as  class  legislation. 

Cited  in  footnotes  to  People  v.  Havnor,  31  L.  R.  A.  689,  which  sustains  act  pro- 
hibiting barber  from  carrying  on  business  on  Sunday;  Ew  parte  Jentzsch,  32  L.  R. 
A.  664,  which  holds  statute  prohibiting  barbers  carrying  on  business  after  12 
o'clock  on  Sunday,  void;  State  v.  Powell,  41  L.  R.  A.  854,  which  sustains  statute 
making  baseball  playing  on  Sunday  an  offense;  State  v.  Hogriever,  45  L.  R.  A.  504, 
which  sustains  statiite  prohibiting  baseball  playing  on  Sunday;  State  ex  re!.  HoiT- 
man  v.  Justus,  64  L.  R.  A.  510,  which  sustains  statute  prohibiting  keeping  butcher 
shops  open  on  Sunday,  though  authorizing  sale  of  confectionery  and  tobacco. 

Distinguished  in  Breyer  v.  State,  102  Tenn.  106,  50  S.  W.  769,  sustaining  act 
imposing  heavier  penalty  than  on  similar  violations  of  Sunday  law  for  offense  of 
exercising  trade  of  barber. 

Disapproved  in  State  v.  Nichols,  28  Wash.  637,  69  Pac.  372,  sustaining  act  pro- 
hibiting keeping  open  places  for  sale  of  goods  on  Sunday,  excepting  hotels,  drug 
stores,  liveries,  and  undertakers ;  Ex  parte  Northnip,  41  Or.  495,  69  Pac.  445,  sus- 
taining act  prohibiting  business  of  barber  on  Sunday,  as  not  class  legislation, 
though  there  in  no  general  Sunday  law. 

-Constitutional  la^r* 

Approved  in  Bailey  v.  People,  190  111.  36,  54  L.  R.  A.  841,  footnote  p.  839,  83  Ajc\. 
St.  Rep.  lie,  60  N.  E.  98,  holding  void,  restriction  on  number  which  lodging-house 
keepers  may  permit  to  occupy  one  room. 

Cited  in  Chicago  v.  Netcher,  183  111.  Ill,  48  L.  R.  A.  264,  75  Am.  St.  Rep.  93, 
66  N.  E.  707,  holding  void,  ordinance  prohibiting  sellers  of  dry  goods,  etc.,  from 
selling  foods;  Ruhstrat  v.  People,  185  111.  142,  49  L.  R.  A.  184,  76  Am.  St.  Rep. 
30,  57  N.  E.  41,  holding  unconstitutional,  statute  prohibiting  use  of  flag  for  adver- 
tising, as  depriving  of  a  "privilege;"  Lippman  v.  People,  175  111.  109,  51  N.  E.  872, 
holding  unconstitutional,  statute  granting  special  protection  to  manufacturers  and 
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dealers  in  receptacles  for  beverages,  as  giving  exclusive  privileges;  Horwich  t, 
Walker-Gordon  Laboratory  Co.  205  III.  505,  98  Am.  St.  Rep.  264,  68  X.  E.  93S, 
holding  act  forbidding  sale  or  use  of  receptacle  stamped  with  trade-mark,  without 
written  consent  of  owner,  unconstitutional  as  class  legislation ;  Gulf,  C.  &  S.  F.  R. 
Co.  V.  Ellis,  166  U.  S.  164,  41  L.  ed.  671,  17  Sup.  a.  Rep.  255,  holding  void,  as 
denying  equal  protection  of  laws,  act  imposing  on  railroad  corporations  penalty 
for  failure  to  settle  claims  within  certain  time  of  presentation;  Pierce  v.  Dilling- 
ham, 203  111.  165,  62  L.  R.  A.  894,  67  X.  E.  846,  holding  rule  of  live-stock  commis- 
sioners requiring  tuberculin  test  of  cattle  imported  for  dairy  or  breeding  purposes 
only,  illegal  discrimination;  Republic  Iron  &  Steel  Co.  v.  State,  160  Ind.  386,  6i 
L.  R.  A.  142,  66  X.  E.  1005,  holding  that  statute  requiring  weekly  payment  of 
wages  interferes  with  liberty  of  contract  and  deprives  citizens  of  liberty  and  prop- 
erty without  due  process  of  law;  Marshall  &  B.  Co.  v.  Xashville,  109  Tenn.  510,. 
71  S.  W.  815,  holding  ordinance  requiring  city  printing  to  bear  union  label  uncon- 
stitutional as  class  legislation. 
<— —  Police  power. 

Cited  in  Horwich  v.  Walker-Gordon  Laboratory  Co.  205  111.  505,  98  Am.  St.  Rep. 
254,  68  X.  E.  938,  holding  statute  forbidding  sale  or  use  of  receptacle  stamped  with 
trade-mark,  without  written  consent  of  owner,  not  sustainable  under  police  power. 

Cited  in  footnotes  to  Bessette  v.  People,  56  L.  R.  A.  558,  which  holds  void,  re- 
quirement that  horseshoers  practise  business  for  four  years,  submit  to  examina- 
tion, and  pay  license  fee;  State  v.  Ray,  60  L.  R.  A.  634,  which  holds  unauthorized^ 
ordinance  for  closing  stores  at  7:30  p.   M.,  except  Saturdays. 

32  L.  R.  A.  664,  Eof  parte  Jentzsch,  112  Cal.  468,  44  Pac.  803. 
Constitutional  la-vr)  SundaT*  or  holiday  la'vrs. 

Cited  in  Denver  v.  Bach,  26  Colo.  532,  46  L.  R.  A.  850,  footnote  p.  848,  58  Pat 
1089,  holding  void,  ordinance  prohibiting  sale  of  clothing  on  Sunday  without  ap- 
plying to  all  kinds  of  merchants;  State  v.  Sopher,  25  Utah,  324,  60  L.  R.  A.  470, 
footnote  p.  468,  95  Am.  St.  Rep.  845,  71  Pac.  482,  sustaining  act  forbidding  bar- 
ber to  exercise  his  trade  on  Sunday. 

Cited  in  footnotes  to  Eden  v.  People,  32  L.  R.  A.  659,  which  holds  statute  pro- 
hibiting barbers  alone  from  carlrying  on  business  on  Sunday  void;  Tacoma  t. 
Krech,  34  L.  R.  A.  68,  which  holds  invalid,  ordinance  against  barbers  pursuing 
calling  on  Sunday;  State  v.  Powell,  41  L.  R.  A.  854,  which  sustains  statute  mak- 
ing baseball  playing  on  Sunday  an  offense;  State  v.  Hogriever,  45  L.  R,  A.  504, 
which  sustains  statute  prohibiting  baseball  playing  on  Sunday;  State  ex  reL 
Hoffman  v.  Justus,  64  L.  R.  A.  510,  which  sustains  statute  prohibiting  keeping 
butcher  shops  open  on  Sunday,  though  authorizing  sale  of  confectionery  and  to- 
bacco; Watson  V.  Thomson,  59  L.  R.  A.  602.  which  denies  city's  power  to  prevent 
carrying  on  of  lawful  avocation  on  Christmas  day. 

— —  Dlscrlnilnatlon. 

Approved  in  Johnson  v.  Goodyear  Min.  Co.  127  Cal.  16,  47  L.  R.  A.  343,  78 
Am.  St.  Rep.  17,  69  Pac.  304,  holding  unconstitutional,  act  establishing  liens  in 
favor  of  employees  on  property  of  corporations  doing  business  in  state;  State 
V.  Garbroski,  111  Iowa,  499,  56  L.  R.  A.  572,  82  Am.  St.  Rep.  624,  82  X.  \V.  959, 
holding  unconstitutional,  act  exempting  veterans  from  requirement  as  to  ped- 
dlers' license;  Gibbs  v.  Tally,  133  Cal.  377.  60  L.  R.  A.  817,  65  Pac.  970,  holding 
unoonstitutional,  act  requiring  building  contract  to  be  secured  by  bond. 
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Cited  in  State  ex  rel.  Lewis  v.  Smithy  158  Ind.  571,  63  L.  R.  A.  120,  63  N. 
C  214  (dissenting  opinion),  majority  sustaining  act  deducting . from  assessed 
value  of  land,  for  taxation,  mortgage  debt  not  exceeding  $700. 

Distinguished  in  Henley  v.  State,  98  Tenn.  698,  39  L.  R.  A.  136,  41  S.  W. 
352,  sustaining  act  providing  for  costs  in  certain  criminal  actions  and  denying 
them  in  others,  as  not  unreasonable  classifications;  Morris  v.  Stout,  110  lowa^ 
662,  50  L.  R.  A.  99,  78  N.  W.  843,  sustaining  act  for  punishment  of  man  de- 
serting, without  cause,  woman  whom  he  married  to  escape  prosecution. 


32  L.  R.  A.  667,  WIGGINS  v.  MUSCUPIABE  LAND  &  WATER  00.  113  Oal. 

182,  54  Am.  St.  Rep.  337,  45  Pac.   160. 
RIlMirfan    rivl&ts. 

Followed  in  Smith  v.  Oorbit,  116  Cal.  592,  48  Pac.  725,  holding  court  may,  when 
parties'  interests  conserved,  apportion  flow  of  water  by  periods  of  time. 

Cited  in  Jones  v.  Conn,  39  Or.  38,  54  L.  R.  A.  633,  634,  footnote  p.  630,  87  Am. 
St.  Rep.  634,  64  Pac.  855,  sustaining  riparian  right  to  use  water  for  irrigating 
Tionriparian  laiid;  Craig  v.  Crafton  Water  Co.  141  Cal.  182,  74  Pac.  762,  holding 
that  upper  proprietor  entitled  to  use  water  for  domestic  purposes  and  for  water- 
ing stock  should  have  his  share  apportioned  by  periods  of  time  rather  than  by 
division  of  iU  quantity;  Katz  v.  Walkinshaw,  141  Cal.  124,  64  L.  R.  A.  249,  99 
Am.  St.  Rep.  35,  74  Pac.  766,  holding  common-law  rule  not  applicable  when, 
ov^ing  to  different  physical  features  and  climatic  conditions,  it  would  tend  to 
cause  injustice  and  wrong. 

Cited  in  footnote  to  Warren  v.  Westbrook  Mfg.  Co.  35  L.  R.  A.  388,  which 
authorizes  division  in  equity  of  use  of  water  power  to  adjust  rights  of  all  parties. 

Cited  in  note  (46  L.  R.  A.  176)  on  periodical  appropriation  of  water. 

32  L.  R.  A.  671,  KROMER  v.  FRIDAY,  10  Wash.  621,  39  Pac.  229. 

Community-   rivets   in    land. 

Approved  in  Ahem  v.  Ahem,  31  Wash.  336,  96  Am.  St.  Rep.  912,  71  Pac.  1023, 
holding  lands  acquired  under  homestead  laws,  but  of  which  husband  did  not  re- 
ceive patent  until  after  death  of  his  wife,  is  community  property. 

Cited  in  McCune  v.  Essig,  122  Fed.  502,  holding  patent  issued  to  wife  after 
death  of  husband  conveys  full  legal  title  to  her. 

Distinguished  in  Forker  v.  Henry,  21  Wash.  237,  57  Pac.  811,  holding  homestead 
settled  and  improved  by  woman  before  marriage,  her  separate  property,  though 
final  proof  made  and  patent  issued  alter. 

RiorHts   of   Infant. 

Cited  in  footnotes  to  Warren  v.  Union  Bank,  43  L.  R.  A.  256,  which  holds  void, 
mortgage  of  infant's  property  under  order  of  court  for  sole  purpose  of  paying 
unauthorized  debt  incurred  by  guardian;  Belivcau  v.  Amoskeag  Co.  44  L.  R.  A. 
167,  which  holds  binding,  settlement  of  suit  by  infant  plaintiff's  attorney  of  record 
after  his  discharge. 

Distinguished  in  Morrison  v.  Morrison,  25  Wash.  473,  65  Pac.  779,  holding  child 
not  bound  by  error  of  trial  court  in  admitting  proof  in  action  on  father's  will, 
showing  intention  to  omit  mention  of  child,  and  may  vacate  judgment  at  ma- 
jority. 
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32  L.  R.  A.  694,  PEOPLE  v.  SILBERWOOD,  110  Mich.  103,  67  N.  W.  1087. 
Rl|pl&t«  of  rIpArlan  owner. 

Followed  in  Sherwood  v.  State  Land  Office,  113  Mich.  228,  71  N.  W.  532,  hold- 
ing island  in  Great  Lake  belongs  to  state,  and  not  riparian  owner. 

Approved  in  State  v.  Lake  St.  Clair  Fishing  k  Shooting  Club,  127  Mich.  590, 
87  N.  W.  117,  holding  land  connected  with  island  in  Great  Lake,  part  generallj 
a  little  above  and  part  slightly  below  level,  but  sometimes  covered,  swamp  land 
belonging  to  State. 

Cited  in  People  v.  Warner,.  116  Mich.  232,  74  N.  W.  705,  holding  marshy  island 
appearing  in  Great  Lake  since  act  of  Congress  granting  swamp  land  to  state 
belongs  to  state;  Brown  v.  Parker,  127  Mich.  391,  86  N.  W.  989,  holding  marsh 
land  on  edge  of  Great  Lake,  surveyed  by  Federal  government,  conveyed  by  it  to 
state  and  by  state  to  private  purchaser,  subject  to  absolute  ownership  of  pur- 
chaser. 

Cited  in  footnotes  to  Hall  v.  Alford,  38  L.  R.  A.  205,  which  denies  right, 
without  owner's  consent,  to  hunt  wild  fowl  in  boats  on  iiiarsh  surrounding  is- 
land which  is  sometimes  dry,  though  sometimes  water  is  a  foot  deep;  New 
England  Trout  &  Salmon  Club  v.  Mather,  33  L.  R,  A.  569.  which  denies  right 
of  action  for  mere  crossing  of  uncultivated  land  to  reach  public  waters  for  pur- 
pose of  fishing. 

32  L.  R.  A.  697,  STATE  ex  rel,  MILSTED  v.  BUTTE  CITV  WATER  CO.  18  Mont. 

199,  56  Am.  St.  Rep.  574,  44  Pac.  966. 
Denial. 

Followed  in  Rossiter  v.  Loeber,  18  Mont.  385,  45  Pac.  560,  holding  bad,  denial 
stating  defendant  without  knowledge  or  information  sufficient  to  form  belief, 
and  therefore  denies,  etc. 

'Water  and  gnm  conipanles. 

Cited  in  Crumley  v.  Watauga  Water  Co.  99  Tenn.  426,  41  8.  W.  1058,  holdipg 
water  company  cannot  refuse  to  supply  water  to  citizen  until  he  pays  previous 
indebtedness  for  which  company  had  taken  his  due  bill;  Watauga  Water  Co.  v. 
Wolfe,  99  Tenn.  431,  63  Am.  St.  Rep.  841,  41  S.  W.  1060,  holding  company  may 
refuse  to  supply  one  failing  to  comply  with  reasonable  rule  requiring  closing 
of  hydrants  when  not  in  use;  State  ew  rel.  W^ood  v.  Consumers  Gas  Trust  Co. 
157  Ind.  352,  55  L.  R.  A.  248,  61  N.  E.  674,  holding  gas  company  having  power  of 
eminent  domain  may  be  compelled  to  permit  participation  in  supply  of  gas  fur- 
nished by  it. 

Cited  in  footnote  to  Indiana  Natural  &  Illuminating  Gas  Co.  v.  State,  57  L. 
R.  A.  761,  which  denies  right  of  natural  gas  company  to  discriminate  against 
single  consumer  by  enforcing  meter  rate,  instead  of  fiat  rate,  against  him. 

Cited  in  note  (61  L.  R.  A.  106)  on  rights  and  duties  of  water  company. 

Distinguished  in  Kelsey  v.  Fire  &  Water  Comrs.  113  Mich.  222,  37  L,  R.  A. 
679,  71  N.  W.  589,  holding  owner  of  office  building  cannot  compel  water  com- 
missioners to  deal  separately  with  individual  tenants. 

statutory   construction. 

Followed  in  Largey  v.  Chapman,  18  Mont.  567,  46  Pac.  808,  and  Stadler  v. 
First  Nat.  Bank,  22  Mont.  203,  74  Am.  St.  Rep.  582,  56  Pac.  111.  holding  legis- 
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lature  in  adopting  statute  of  another  state  adopts  construction  given  it  in  that 
state. 

Cited  in  Oleson  v.  Wilson,  20  Mont.  552,  63  Am.  St.  Rep.  639,  52  Pac.  372 
(dissenting  opinion),  majority  holding  courts  not  bound  by  construction  of  stat- 
ute, adopted  from  another  state,  of  courts  of  tliat  state,  when  opposed  to  spirit 
of  decisions  of  adopting  state. 

32  L.  R.  A.  700,  SUBURBAN  ELECTRIC  CO.  v.  NUGENT,  68  N.  J.  L.  658,  34 

Atl.   1069. 
Presumption  mm  to  n^tglltgenee. 

Approved  in  Paynter  v.  Bridgeton  &  M.  Traction  Co.  67  N.  J.  L.  625,  52  Atl. 
367,  holding  a  fall  while  alighting  from  street  car  not  such  fact,  standing  alone, 
as  raises  presimiption  of  negligence  of  company. 

Cited  in  footnotes  to  Parish  v.  Western  &  A.  R.  Co.  40  L.  R.  A.  364,  which 
holds  presumption  of  negligence  from  killing  person  on  track  overcome  by  show- 
ing that  person  was  sitting  or  lying  on  track  at  night;  McLane  v.  Perkins,  43 
L.  R.  A.  487,  which  denies  presumption  of  freedom  from  contributory  negligence 
of  employee  drowned  while  using  leaky  punt. 

Hlffk-vvaT'S. 

Approved  in  Mahnken  v.  Monmouth,  62  N.  J.  L.  408,  41  Atl.  921,  holding  trav- 
eler has  right  to  assume  bridge  free  from  unguarded  obstructions  and  dangers. 

—  Blectrlc  wires. 

Approved  in  New  York  k  N.  J.  Teleph.  Co.  v.  Bennett,  62  N.  J.  L.  743,  42  Atl. 
759,  holding  owners  of  franchise  to  maintain  wires  in  highway  bound  to  use  rea- 
sonable care  not  to  injure  others. 

Cited  ip  Gannon  v.  Laclede  Gaslight  Co.  145  Mo.  538,  43  L.  R.  A.  516,  47  S. 
W.  907  (dissenting  opinion),  majority  holding  that  afier  plaintiff  makes  prima 
facie  case  showing  damage  caused  by  defendant's  wire  being  down  in  alley,  bur- 
den is  on  defendant  to  show  no  fault  of  servants. 

Cited  in  footnotes  to  Boyd  v.  Portland  General  Electric  Co.  52  L.  R.  A.  509, 
which  holds  want  of  sufficient  assistance  to  promptly  replace  wires  broken  by 
severe  storm  not  excuse,  as  matter  of  law,  for  delay;  Boyd  v.  Portland  General 
Electric  Co.  57  L.  R.  A.  619,  which  holds  electric  light  company  liable  for  injury 
by  wire  broken  during  storm;  Thomas's  Administrator  v.  Maysville  Gas  Co.  53 
Li.  R.  a.  147,  which  requires  corporation  sending  electricity  into  street  railway 
company's  wires  to  see  to  their  insulation;  Hebert  v.  Lake  Charles  Ice,  Light,  & 
Waterworks  Co.  64  L.  R.  A.  101,  which  holds  absolute  duty  imposed  on  electric 
light  company  to  keep  its  wires  insulated  so  as  to  prevent  injurious  contact 
with  them. 

32  L.  R.  A.  701,  FULPER  v.  FULPER,  54  N.  J.  Eq.  431,  55  Am.  St  Rep.  590, 
34  Atl.  1063. 

TenanoT*  hy  entlretT*. 

Cited  fn  footnote  to  Johnston  v.  Johnston,  61  L.  R.  A.  166,  which  holds  es- 
tate by  entirety  not  created  by  giving  note  secured  by  deed  of  trust  to  husband 
and  wife  for  loan,  part  of  which  advanced  by  each. 
L.  R.  A.  Au.— Vol.  IV.— 14. 
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32  L.  R.  A.  703,  PICKSLAY  v.  STARR,  149  N.  Y.  432,  52  Am.  St.  Rep.  740,  44 

N.  E.  163. 
Checkji. 

Cited  in  People  v.  Sheppard,  37  App.  Div.  123,  55  N.  Y.  Supp.  1130,  holding 
obligors  on  bond  of  depositary  of  county  funds  liable  for  amount  of  check  giTen 
by  outgoing  to  ingoing  treasurer,  and  deposited  as  if  currency;  Pawson  v.  Mil- 
ler, 66  App.  Div.  13,  72  N.  Y.  Supp.  1011,  holding  destruction  by  drawer  of  check 
in  hands  of  constable,  to  whom  it  was  given  in  satisfaction  of  judgment,  con- 
version. 

Delay   In   dlaafflrmance   of   contraet* 

Cited  in  Hallahan  v.  Webber,  7  App.  Div,  123,  40  N.  Y.  Supp.  103,  and  Kauf- 
mann  v.  McLaughlin,  24  Misc.  605,  54  N.  Y.  Supp.  160,  holding  delay  fatal  to 
action  to  rescind  contract  on  ground  of  misrepresentations. 

32  L.  R.  A.  706,  HUTCHINS  v.  DURHAM,  118  N.*  C.  467,  24  S.  E.  723. 
Power  of  siispenstoii. 

Cited  in  State  ex  rel.  Caldwell  v.  Wilson,  121  N.  C.  469,  28  S.  E.  554,  hold- 
ing railroad '  commissioner  may  be  suspended  from  office  by  governor. 

Revocation  of  license. 

Approved  in  Wallace  v.  Reno,  27  Nev.  86,  63  L.  R.  A.  343,  73  Pac.  528,  up- 
holding right  of  city  council  to  revoke  business  license  without  notice  to  licensee 

32  L.  R.  A.  708,  RIDLEY  v.  SEABOARD  &  R.  R.  CO.  118  N.  C.  996,  24  &  £. 

730. 
Dan&affe  by  pnblloHiervlce  corporations. 

Cited  in  note  (39  L.  R.  A.  610)  on  municipal  control  over  public  nuisances  on 
public  streets  and  highways,  created  by  street  railroads  and  other  electrical  com- 
panies. 

'Waters  — —  Rtffbt  of  action  for  diversion* 

Cited  in  Mullen  v.  Lake  Drummond  Canal  &  Water  Co.  130  K.  0.  502,  61  L. 
R.  A.  842,  41  S.  K  1027,  holding  canal  company  liable  for  permitting  water  to 
soak  through  embankments  and  injure  adjoining  owners. 

«—  Ijintitations  In  actions  for  diversion. 

Followed  in  Hocutt  v.  Wilmington  &  W.  R.  Co.  124  N.  C.  219,  32  S.  E.  681, 
holding  statute  does  not  bar  action  for  damages  shortly  before  suit»  from  flood- 
ing caused  by  embankment  built  twenty  years  before;  Parker  v.  Norfolk  &  C 
R.  Co.  119  N.  C.  685,  687,  25  S.  E.  722,  sustaining  right  of  action  for  damage 
accruing  within  three  years,  from  negligent  ditching  on  railroad  right  of  way, 
where  cause  of  action  accrued  more  than  three,  but  less  than  twenty,  years  pre- 
ceding; Powers  V.  St.  Louis,  I.  M.  &  S.  R.  Co.  168  Mo.  102,  57  S.  W.  1090,  Af- 
firming 71  Mo.  App.  544,  holding  action  barred  by  prescription,  complaint  stat- 
ing permanent  injury  to  land  from  improper  construction  of  railroad  embank- 
ment more  than  ten  years  before  action. 

Cited  in  Beach  v.  Wilmington  &  W.  R.  Co.  120  N.  C.  502,  26  S.  E.  703,  hold- 
ing action  for  permanent  damage  to  land  from  filling  up  of  drains,  due  to  neg- 
ligent construction  of  railroad  built  before  plaintiff  bought,  not  barred  by  pre- 
sumption of  permanent  damage  before  purchase. 
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Cited  in  note  (59  L.  R.  A.  800)  on  limitation  of  liability  for  damming  back 
water  of  stream. 

Limitations    In    other   actions    for   contlnnlnip    InJnrT*. 

Cited  in  footnotes  to  Doran  v.  Seattle,  54  L.  R.  A.  532,  which  authorizes  re- 
covery for  damages  from  continuing  nuisance  accruing  within  statutory  period, 
regardless  of  time  nuisance  has  existed;  Church  of  Holy  Communion  y.  Paterson 
Extension  R.  Co.  55  L.  R.  A.  81,  which  holds  limitation  begins  to  run  for  inju- 
ries to  church  wall  from  insufficiency  of  retaining  wall  built  in  constructing 
track,  from  time  injury  occurs. 

Damages  In  actions  for  oontlnnlns  nuisance. 

Followed  in  124  N.  C.  36,  32  S.  E.  325,  on  later  appeal,  holding  that  m  ac- 
tion for  damages  from  flooding  by  railroad  embankment,  plaintiff  may  recover 
past  damage  to  crops,  accruing  within  three  years,  and  defendant  is  entitled 
to  submission  of  issue  as  to<  permanent  damage,  tliough  not  demanded  in 
complaint.  Approved  in  Phillips  v.  Postal  Teleg.  Cable  Co.  130  N.  C.  527,  89  Am. 
St.  Rep.  868,  41  S.  £.  1022,  holding  permanent  damages  may  be  awarded  against 
telegraph  companj'  for  injury  to  land  from  poles  set  on  it;  Chaffin  v.  Fries  Mfg.  & 
Power  Co.  135  N.  C.  98,  47  S.  E.  226,  holding  one  whose  lands  are  flooded  because 
of  obstruction  of  stream  by  dam  may  recover  damages  arising  both  from  its  con- 
struction and  its  maintenance;  Lassiter  v.  Norfolk  &  C.  R.  Co.  126  N.  C.  513, 
36  S.  E.  48,  upholding,  in  action  against  railroad  company  for  flooding  lands, 
recovery  of  both  permanent  damages  and  damages  for  destruction  of  crops ;  Cand- 
ler V.  Asheville  Electric  Co.  135  N.  C.  17,  47  S.  E.  114,  holding  judgment  award- 
ing damages  for  flooding  of  land  up  to  specified  time  does  not  preclude  subse- 
quent recovery  of  permanent  damages;  Hollenbeck  v.  Marion,  116  Iowa,  79,  89 
N.  W.  210,  holding,  in  action  to  recover  damages  for  polluting  stream,  defend- 
ant cannot  complain  that  plaintiff  seeks  recovery  for  temporary,  instead  of  per- 
manent, nuisance. 

Distinguished  in  Hartman  v.  Pittsburg  Incline  Plane  Co.  11  Pa.  Super.  Ct. 
445,  Airtrming  32  Pittsb.  L.  J.  N.  S.  336,  and  holding  fact  that  defendant  is 
corporation  with  right  of  eminent  domain  does  not  prevent  plaintiff,  who  has 
before  recovered  damages  from  construction,  from  recovering  for  continuation 
of  nuisance;  Jones  v.  Kramer,  133  N.  C.  448,  45  S.  E.  827,  holding  measure  of 
damages  for  obstruction  of  canal,  preventing  proper  drainage  of  lands,  is  lessened 
production  or  value  of  crops  lost. 

32  L.  R.  A.  712,  COMMERCIAL  NAT.  BANK  v.  FIRST  NAT.  BANK,  118  N.  C. 

783,  54  Am.  St.  Rep.  753,  24  S.  E.  524. 
Ijlablllty  of  banlc  to  payee  of  cl&eolc. 

Approved  in  Perry  v.  Bank  of  Smithfield,  131  N.  C.  118,  42  S.  E.  551,  holding 
action  not  maintainable  by  payee  of  check  against  bank  which  has  not  accepted 
or  agreed  to  pay  check. 

32  L.  R.  A.  715,  SAYLES  v.  COX,  95  Tenn.579,  49  Am.  St.  Rep.  940,  32  S.  W. 

626. 
Trusts. 

Cited  in  Arbuekle  Bros.  v.  Kirkpatrick,  98  Tenn.  230,  36  L.  R.  A.  288,  60 
Am.  St.  Rep.  854,  39  S.  W.  3,  holding  no  trust  in  money  or  goods  in  possession 
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of  assignee  for  creditors,  unless  kept  separate  and  capable  of  identification; 
McClung  V.  CJolwell,  107  Tenn.  601,  89  Am.  St.  Rep.  961,  64  S.  W.  890,  holding 
trust  results  in  favor  of  person  advancing  purchase  price  of  stock  issued  to 
another. 

— —  In  f undA  In   intiolirent  banlc. 

Followed  in  Bruner  v.  First  Nat.  Bank,  97  Tenn.  543,  34  L.  R.  A.  534,  37  S. 
W.  286,  holding,  when  cash  fraudulently  received  by  officers  of  bank  knowing 
its  insolvency,  no  preference  if  it  went  into  funds  of  bank  before  reoeiver  took 
charge  and  cannot  be  identified;  Friberg  v.  Cox,  97  Tenn.  553,  37  S.  W.  2S3, 
holding  check,  received  by  bank  whose  officials  know  it  is  insolvent  and  sent  for 
collection  to  another  bank  which  credited  first  bank,  cannot  be  followed  and  re- 
claimed. 

Cited  in  Klepper  v.  Cox,  97  Tenn.  537,  34  L.  R.  A.  537,  56  Am.  St.  Rep.  823, 
37  S.  W.  284,  holding  fraud  of  bank  officials,  knowing  insolvency  and  receiving 
deposit  of  cash  and  check,  does  not  effect  preference,  if  cash  mingled  with  funds 
and  credit  received  for  check  before  actual  failure;  Williams  v.  Cox,  97  Tenn. 
559,  37  S.  W.  282,  holding  when  check  deposited  and  credited,  and  depositor 
drew  at  once  for  part  and  was  paid,  no  preference  when  bank  becomes  insolvent. 

Cited  in  footnotes  to  Standard  Oil  Co.  v.  Hawkins,  33  L.  R.  A.  739,  which  holds 
proving  claim  as  general  creditor  against  bank  receiver  not  conclusive  election 
against  following  fund  fraudulently  obtained;  State  v.  Edwards,  52  L».  R.  A.  853. 
which  holds  money  collected  by  bank  on  notes  and  drafts,  held  in  trust  for  owner. 

Cited  in  note  ( 34  L.  R.  A.  537 )  on  trust  in  deposit  in  insolvent  bank. 

Distinguished  in  Showalter  v.  Cox,  97  Tenn.  549,  37  S.  W.  286,  holding  title  to 
check,  delivered  to  bank  officials  knowing  insolvency,  without  special  agreement 
and  without  being  credited,  does  not  pass. 

Banlclnv* 

Cited  in  footnote  to  American  Exchange  Nat.  Bank  v.  Theummler,  58  L.  K  A. 
51,  which  sustains  right  of  bank  to  apply  to  overdraft,  draft  received  for  collection 
from  other  bank  without  notice  of  such  fact. 

32  L.  R.  A.  723,  STATE  em  rel.  LITTLE  v.  LANGLIE,  5  N.  D.  694,  67  N.  W.  »58. 
Collateraa    nttaclc    npon    llndtnffs    of    eommlsstoners. 

Followed  in  State  ex  rel.  Laird  v.  Gang,  10  N.  D.  337,  87  N.  W.  5,  holding  ques- 
tion of  sufficiency  of  petition  for  organization  of  town  having  been  determined  br 
county  commissioners  is  not  reviewable  in  collateral  proceeding. 

ESleottons  — — Onilsslon  of  notice. 

Approved  in  Norman  v.  Thompson,  30  Tex.  Civ.  App.  543,  72  S.  W.  64,  holding 
election  not  invalidated  by  failure  to  give  statutory  notice  of  it,  if  result  was  not 
affected  thereby. 
— -  Reqntrement  of  certain  proportion  of  irotes. 

Cited  in  Davis  v.  Brown,  46  W.  Va.  720,  34  S.  E.  839,  holding  requirement  of 
three  fifths  of  votes  cast  for  relocation  of  county  seat  necessitates  only  three  fifths 
of  votes  on  that  question ;  State  ex  rel.  McClurg  v.  Powell,  77  Miss.  583,  48  L.  R. 
A.  660,  footnote  p.  652,  27  So.  927,  requiring  majority  of  all  electors  voting  at 
election  for  any  purpose,  for  adoption  of  constitutional  amendment;  Re  Denny,  156 
Ind.  122,  51  L.  R.  A.  729,  footnote  p.  722,  59  N.  E.  359,  requiring  majority  of  aii 
votes  cast  at  election  for  any  purpose,  for  adoption  of  constitutional  amenimeot 
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Cited  in  footnotes  to  Bryan  ▼.  Stephenson,  35  L.  R.  A.  752,  which  requires  ma- 
jority of  all  votes  cast  at  election  to  authorize  issue  of  bonds;  Citizens  &  Tax- 
payers of  De  Soto  Parish  v.  Williams,  37  L.  R.  A.  761,  i^hich  holds  only  majority 
of  taxpayers  actually  voting  at  election  necessary  to  authorize  increase  of  taxes; 
Montgomery  County  Fiscal  Court  v.  Trimble,  42  L.  R.  A.  738,  which  holds  two 
thirds  of  those  voting  on  question  of  creating  county  indebtedness  sufficient. 

32  L.  R,  A.  730,  CHRISTENSEN  v.  FARMERS'  WAREHOUSE  ASSO.  5  N.  D. 

438,  67  N.  W.  300. 
T*rial4i  de  ncvo  In  •npreme  court. 

Approved  in  Edmonson  v.  White,  8  N,  D.  73,  76  N.  W.  986,  holding  supreme 
court  cannot  hear  new  evidence  in  trying  case  anew  on  appeal  under  statute ;  Kipp 
V.  Angell,  10  N.  D.  201,  86  N.  W.  706,  holding,  when  trial  de  novo  demanded,  and 
documents  offered  in  lower  court  not  made  part  of  record,  judgment  affirmed. 

Bona  flde  indorsee. 

Followed  in  First  Nat.  Bank  v.  Flath,  10  N.  D.  285,  86  N.  W.  867,  holding  that 
mere  suspicion  will  not,  and  nothing  but  clear  evidence  of  knowledge  of  fraud 
will,  defeat  recovery  on  note  by  indorsee  for  full  value  before  maturity. 

32  L.  R  A.  734,  HERRMANN  v.  STATE,  64  Ohio  St.  506,  43  N.  E.  990. 
Se^wer  assessments. 

Approved  in  Hill  v.  St.  Louis,  159  Mo.  173,  60  S.  W.  116,  holding  proper,  ordi- 
nance refusing  permit  to  tap  sewer  until  special  tax  bills  due  contractors  are 
paid;  Neill  v.  Trans- Atlantic  Mortg.  Trust  Co.  89  Mo.  App.  648,  holding  taxpayer 
using  sewer  does  not  make  valid  a  tax  bill  against  him  legally  declared  void. 

Cited  in  note  (58  L.  R.  A.  381 )  on  who  is  liable  for  expense  of  drainage. 

32  L.  R.  A.  735:  MORTON  v.  W^ESTERN  U.  TELEG.  CO.  53  Ohio  St.  431,  63  Am. 

St.  Rep.  648,  41  N.  E.  689. 
Dantaflrea;   mental  snlferlnv   in  teleflrrapb  cases. 

Cited  in  Western  U.  Teleg.  Co.  v.  Ferguson,  167  Ind.  75,  76,  54  L.  R  A.  850, 
footnote  p.  846,  60  N.  E.  674,  Reversing  26  Ind.  App.  219,  59  N.  E.  416,  holding  ac- 
tion not  supported  by  mental  anguish  from  failure  to  deliver  telegram  promptly ; 
Western  U.  Teleg.  Co.  v.  Sklar,  61  C.  C.  A.  283,  126  Fed.  297,  holding  no  recovery 
can  be  had  at  common  law  for  mental  suffering  not  due  to  pliysical  injury. 

Cited  in  footnotes  to  Peay  v.  Western  U.  Teleg.  Co.  39  L.  R.  A.  463,  which  de- 
nies right  to  damages  for  mental  anguish  without  physical  injury,  for  delay  in  de- 
livering telegram;  Simmons  v.  Western  U.  Teleg.  Co.  67  L.  R.  A.  607,  which 
sustains  statute  rendeping  telegraph  companies  liable  for  delay  in  delivering  mes- 
sages; Western  U.  Teleg.  Co.  v.  Crocker,  69  L.  R.  A.  398,  which  sustains  recovery 
for  mental  anguish  for  failure  to  promptly  deliver  telegram  announcing  serious 
illness  of  grandchfld;  Cowan  v.  W^estern  U.  Teleg.  Co.  64  L.  R,  A.  646,  which 
holds  that  mental  anguish  will  sustain  action  for  breach  of  contract  to  promptly 
transmit  telegram. 

32  L.  R.  A.  736,  DEFIANCE  WATER  CO.  v.  OLINGER,  54  Ohio  St.  532,  44  N.  E. 

238. 
Liability  for  Injuries   from   danfferons  thinff*  kept   on   premises. 

Cited  in  Bradford  Glycerine  Co.  v.  St.  Marys  Woolen  Mfg.  Co.  60  Ohio  St.  667, 
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45  L.  R.  A.  659,  71  Am.  St.  Rep.  740,  54  N.  E.  528,  Affirming  14  Ohio  a  C.  526, 
holding  one  storing  nitroglycerin  liable  without  negligence  to  owners  of  property 
injured,  even  if  not  adjacent. 

Cited  in  footnotes  to  Esberg-Gunst  Cigar  Co.  v.  Portland,  43  L.  R.  A.  435,  which 
holds  city  liable  for  negligent  construction  or  operation  of  water  works  built  un- 
der legislative  authority  and  supervision;  Vieth  v.  Hope  Salt  &  Coal  Co.  57  L.  R. 
A.  410,  which  denies  liability  for  injury  to  neighbor  by  explosion  of  steam  boiler 
operated  on  one's  own  premises  with  care  and  skill ;  Davis  v.  Niagara  Falls  Tower 
Co.  57  L.  R.  A.  545,  which  sustains  right  to  injunction  against  maintaining  tower 
80  that  ice  forming  on  it  falls  upon  adjoining  property. 

Cited  in  note  (34  L.  R.  A.  616)  on  liability  of  landlord  for  injuries  to  tenant's 
guests  and  servants  from  defects  in  premises. 

Distinguished  in  Cleveland  Terminal  &  Valley  R.  Co.  v.  Marsh,  63  Ohio  St.  249, 
52  L.  R.  A.  147,  58  N.  £.  821,  holding  boy  employed  by  servant  of  railway  to  do 
his  duty  cannot  recover  for  injuries  from  signal  torpedo  picked  up  by  him  from 
track  and  exploded;  Langabaugh  v.  Anderson,  68  Ohio  St.  143,  62  L.  R.  A.  952, 
67  N.  E.  286,  holding,  in  action  to  recover  for  burning  of  plaintiff's  building  due 
to  oil  escaping  from  adjoining  premises,  defendant's  negligence  as  put  in  issue  by 
pleadings  is  question  for  jury. 

32  L.  R.  A.  738,  MON  LUCK  v.  SEARS,  29  Or.  421,  64  Am.  St.  Rep.  804,  44  Pat 

693. 
Problbttlon  of  poMiemilon  of  sood«. 

Approved  in  Ex  parte  McClain,  134  Cal.  113,  54  L.  R.  A.  780,  footnote  p.  779, 
86  Am.  St.  Rep.  243,  66  Pac  69,  sustaining  city's  right  to  make  mere  possession 
of  lottery  ticket  a  misdemeanor. 

Cited  in  footnotes  to  Haggerty  v.  St.  Louis  Ice  Mfg.  &  Storage  Co.  40  L.  R  A. 
151,  which  holds  void,  contract  for  cold  storage  of  game  during  close  season; 
Ford  v.  State,  41  L.  R.  A.  551,  which  sustains  statute  making  possession  of  record 
of  lottery  drawing  or  ticket  an  offense. 

Sentence   -vrlth   mlnlniam   and   mAztmnm   temts. 

Cited  in  footnote  to  People  v.  Adams,  63  L.  R.  A.  406,  which  sustains  statute 
permitting  imposition  of  sentence  of  imprisonment  with  minimum  and  maximum 
terms. 

32  L.  K  A.  740,  BRISTOL  v.  BRISTOL  &  W.  WATERWORKS,  19  R.  L  413,  34 
Atl.  359. 
Cited  in  23  R.  I.  275,  49  Atl.  974,  for  previous  history  of  case. 

Specific   perforniance* 

Approved  in  Grafton  Dolomite  Stone  Co.  v.  St.  Louis,  C.  &  St.  P.  R,  Co.  199 
111.  463,  65  N.  E.  424,  holding  one  who  has  conveyed  land  after,  agreement  to  con- 
vey to  another  not  proper  defendant  in  action  for  specific  performance  of  agree- 
ment; Cherry  vale  Water  Co.  v.  Cherryvale,  65  Kan.  231,  69  Pac.  176,  holding  con- 
tract by  city  to  purchase  water  works  at  appraised  valuation  of  disinterested  per- 
sons may  be  specifically  enforced. 

Municipal  Twwiter  ^rorloi. 

Cited  in  Kennebec  Water  District  v.  Waterville,  97  Me.  205,  60  L.  R,  A,  863.  54 
Atl.  6,  holding  value  of  plant  and  franchises  of  water  company  affected  by  char 
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acter  and  duration  of  franchises;  Kennebec  Water  District  v.  Waterville,  97  Me. 
216,  60  L.  R.  A.  868,  54  Atl.  6,  holding,  in  estimating  value  of  water  company's 
plant,  allowance  should  be  made  for  fact  that  it  is  going  concern  with  profitable 
business  and  good  will. 

Cited  in  footnote  to  North  Springs  Water  Co.  v.  Tacoma,  47  L.  R.  A.  214,  which 
sustains  city's  right  to  build  own  water  works  after  granting  franchise  to  water 
company. 

Cited  in  note  (61  L.  R.  A.  46,  47)  on  contract  to  purchase  water  works. 


32  L.  R.  A.  744,  DEFREESE  v.  LAKE,  109  Mich.  415,  63  Am.  St.  Rep.  584,  67 
N.  W.  605. 

liife  tenancT* 

Followed  in  Bowen  v.  Brogan,  119  Mich.  220,  76  Am.  St  Rep.  387,  77  N.  W. 
942,  holding  life  tenant  neglecting  to  pay  mortgage  interest  cannot  cut  off  remain- 
dermen by  buying  on  foreclosure. 

Approved  in  Booth  v.  Booth,  114  Iowa,  79,  86  N.  W.  51,  holding  tenant  in  com- 
mon in  remainder  who  pays  taxes  during  life  tenancy  not  entitled,  without  proof 
that  he  did  it  to  protect  himself,  to  credit  therefor  on  partition. 

Cited  in  Damm  v.  Damm,  109  Mich.  622,  63  Am.  St.  Rep.  601,  67  N.  W.  984, 
holding  where  there  are  two  life  tenancies,  and  tenant  in  possession,  also  owning 
fee,  buys  mortgage  on  second  tenancy  and  fee,  second  life  tenant  must  contribute 
share  of  interest  on  mortgage  on  basis  of  relative  value  of  life  estates. 

Cited  in  footnotes  to  Ruggles  v.  Tyson,  48  L.  R.  A.  809,  which  denies  right  to 
authorize  use  of  trust  property  during  life  tenancy  for  infant  remaindermen  whose 
estate  contingent  on  life  tenant  exercising  power  of  appointment  among  survivors ; 
Tabb  v.  Com.  61  L.  R.  A.  283,  which  holds  tax  assessment  on  land,  made  pending 
life  estate,  not  lien  on  fee ;  Hanna  v.  Palmer,  56  L.  R.  A.  93,  which  denies  power  of 
life  tenant  to  acquire  absolute  title  to  property  by  allowing  it  to  be  sold  for  taxes. 

Cited  in  notes  (32  L.  R.  A.  805)  on  effect  of  tax  sale  on  land  held  by  life 
tenant;  (33  L.  R.  A.  688)  ob  effect  on  estates  in  reversion  or  remainder  ot  tax 
sale  during  existence  of  life  estate. 

Distinguished  in  Downing  v.  Birney,  112  Mich.  480,  70  N.  W.  1006,  holding  deed 
not  limiting  estate,  but  in  habendum  to  grantee,  to  her  heirs  begotten  by  husband, 
to  her  heirs,  executors,  and  assigns  of  herself  and  husband,  gave  her  life  estate, 
second  life  estate  to  her  heirs  by  husband,  and  fee  in  expectancy  to  her  or  heirs,  or 
assigns  of  herself  and  husband. 

TenancT  iA  commoiia 

Cited  in  Sleight  v.  Roe,  126  Mich.  589,  85  N.  W.  10,  holding  when  tenant  in 
common  buys  land  on  sale  for  taxes  assessed  during  tenancy  in  common,  he  is 
trustee  for  share  of  cotenant. 

Distinguished  in  Re  Graff,  123  Mich.  460,  82  N.  W.  248,  holding  widow,  delaying 
performance  of  duties  as  administrator,  and  occupying  property  by  consent  of 
children,  is  tenant  in  conmion  and  cannot  charge  estate  with  taxes,  ete. 

A^mx  Mile. 

Approved  in  Boardman  v.  Boozewinkel,  121  Mich.  323,  80  N.  W.  37,  holding 
purchase  at  tax  sale  by  attorney  of  mortgagee  in  foreclosure  amounts  to  redemp' 
tion  from  sale;  Simons  v.  Rood,  129  Mich.  349,  88  N.  W.  879,  holding  purchasei 
of  land  under  contract  cannot  assert  title  thereto  under  tax  deed. 
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Cited  in  Shrigley  v.  Black,  66  Kan.  224,  71  Pac.  301  (dissenting  opinion) 
majority  holding  neither  mortgagor  nor  his  grantee  can  defeat  mortgage  by  tax 
title. 

Q^nltdalm   deed. 

Cited  in  footnote  to  Johnson  v.  Johnson,  £9  L.  R.  A.  748,  which  holds  grantee 
in  quitclaim  deed  vested  with  title  acquired  by  warrantor  to  grantor  after  war- 
ranty deed  delivered. 

32  L.  R.  A.  756,  ST.  PAUL  TRUST  CO.  v.  MINTZER,  65  Minn.  124,  60  Am.  St 

Rep.  444,  67  N.  W.  657. 
Life   tenancy. 

Approved  in  Booth  v.  Booth,  114  Iowa,  79,  86  N.  W.  51,  holding  tenant  in  com- 
mon in  remainder,  paying  taxes  during  life  tenancy,  not  entitled,  without  proof 
that  it  was  done  to  protect  his  interests,  to  credit  for  amount  on  partition;  Aber- 
nethy  v.  Orton,  42  Or.  444,  96  Am.  St.  Rep.  774,  71  Pac  327,  holding  refusal  of 
life  tenant  to  pay  taxes  constitutes  waste  conferring  jurisdiction  on  equity  to  ap- 
point receiver. 

Cited  in  Shrigley  v.  Black,  66  Kan.  225,  71  Pac  301  (dissenting  opinion  by 
Doster,  J. ) ,  who  holds  it  is  duty  of  life  tenant  to  pay  taxes  assessed. 

Cited  in  footnote  to  Ruggles  v.  Tyson,  48  L.  R.  A.  809,  which  denies  right  to 
authorize  use  of  trust  property  during  life  tenancy  for  infant  remaindermen  whose 
estate  contingent  on  life  tenant  exercising  power  of  appointment  among  survivors. 

Cited  in  notes  (33  L.  R.  A.  688)  on  effect  on  estates  in  reversion  or  remainder 
of  tax  sale  during  existence  of  life  estate;  (32  L.  R.  A.  805)  on  effect  of  tax  sale 
on  land  held  by  life  tenant. 

32  L.  R.  A.  761,  DEMPSEY  v.  DOBSON,  174  Pa,  122,  62  Am.  St.  Rep.  816,  34  Atl. 

459. 
Rlgrlit  to  trade  secrets. 

Followed  in  Dempsey  v.  Dobson,  184  Pa.  692,  40  L.  R.  A.  551,  footnote  p.  550, 
63  Am.  St.  Rep.  809,  39  Atl.  493,  holding  unlawful,  custom  giving  color  mixer  ex- 
clusive title  as  against  employer  to  combinations  of  color  devised. 

Approved  in  Hanley  v.  Heidelberg  Compound  Oxygen  Co.  24  Pa.  Co.  Ct.  503. 
holding  written  secret  formula  inclosed  in  envelope,  subject  to  execution. 

Cited  in  footnotes  to  O.  &  W.  Thum  (Do.  v.  Tloczynski,  38  L.  R.  A.  200,  which 
sustains  right  to  enjoin  breach  of  agreement  by  employee  not  to  communicate 
trade  secrets  learned;  Stone  v.  Goss,  63  L.  R.  A.  344,  which  upholds  injunction 
against  disclosure  of  trade  secret  by  one  under  express  contract,  or  contract  im- 
plied from  confidential  relation. 

AdmlMibllity  of  letter. 

Approved  in  Chicago  v.  McKechney,  205  111.  470,  68  N.  E.  954,  holding  letter 
written  by  party  to  suit  inadmissible  in  his  own  behalf,  except  as  notice  or 
demand. 

32  L.  R.  A.  764,  GEORGE  v.  AMERICAN  GINNING  CO.  46  S.  C.  1,  57  Am.  St. 

Rep.  671,  24  S.  E.  41. 
Service  of  process. 
Distinguished  in  Thomson  v.  Pfeiffer,  60  Kan.  419,  56  Pac.  763,  holding  in  ac- 
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tion  against  bank  instigated  by  father  of  president,  who  selected  counsel,  both  aid- 
ing prosecution,  service  on  president  and  judgment  by  default  valid ;  United  States 
Blowpipe  Co.  V.  Spencer,  46  W.  Va.  595,  33  S.  E.  342,  holding  service  on  attorney 
of  plaintiff,  as  officer  of  defendant  corporation,  not  void  but  voidable. 

32  L.  R.  A.  766,  Re  WAGONER,  174  Pa.  558,  52  Am.  St.  Rep.  828,  34  Atl.  114. 
SnfflclencT  of  execution  of  gittu  and  tmats. 

Followed  in  Dougherty  v.  Shillingsburg,  175  Pa.  59,  34  Atl.  349,  holding  execu- 
tion on  death  bed  of  bill  of  sale  of  property,  with  instructions  to  vendee  to  divide 
consideration  into  parts  for  certain  purposes,  valid  parol  trust;  Kulp  v.  March, 
181  Pa.  633,  59  Am.  St.  Rep.  687,  37  Atl.  913,  holding  question  of  gift  for  jury 
where  deceased  in  lifetime  made,  under  seal,  regular  assignment  of  insurance  to 
wife,  which  he  left  in  safe,  making  similar  statments  on  death  bed;  Fimston  r. 
Twining,  202  Pa.  93,  51  AtL  736,  holding  valid  gift  made  by  delivery  of  note  and 
mortgage  with  words  declaring  gift  on  condition  of  payment  of  interest  by  donee 
to  donor  during  latter's  life;  Conway's  Estate,  18  Lane.  L.  Rev.  136,  holding 
delivery  to  donee  of  order  on  bank  for  bonds,  in  vault  with  time  lock,  so  that  they 
could  not  be  gotten  until  after  donor's  death,  valid  gift. 

Approved  in  Eshbach's  Estate,  17  Lane.  L.  Rev.  330,  holding  signed  paper  not 
under  seal,  stating  writer  holds  money  of  daughter,  who  shall  have  interest  for 
life,  and  her  children  the  principal,  valid  declaration  of  trust,  but  not  gift;  Con- 
Ian  V.  Conlan,  20  Pa.  Super.  Ct.  50,  holding  delivery  of  will  and  bond  by  cashier 
after  death  of  testator  and  in  accordance  with  the  terms  on  which  they  were  in- 
trusted to  him  perfects  delivery,  which  relates  back  to  date  of  delivery  in  escrow. 

« 

32  L.  R.  A.  769,  GRAY  v.  MERRIAM,  148  HI.  179,  39  Am.  St.  Rep.  172,  35  N.  E. 

810. 
I^iablllty  of  bailee. 

Approved  in  First  Nat.  Bank  v.  First  Nat.  Bank  of  Newport,  116  Ala.  532,  22 
So.  976,  holding  bank  receiving  land  certificates  as  security  liable  to  pledgeor  for 
loss  of  them  from  lack  of  ordinary  care,  and  referring  particularly  to  annotation 
in  32  L.  R.  A.  769;  Watson  v.  Fagner,  208  111.  144,  70  N.  E.  23,  holding  gratu- 
itous bailee  liable  for  negligence  in  making  loan  or  in  failing  to  collect  it,  which 
would  amount  to  want  of  ordinary  care  and  diligence. 

Cited  in  Cussen  v.  Southern  California  Sav.  Bank,  133  Cal.  537,  85  Am.  St. 
Rep.  221,  65  Pac.  1099,  holding  savings  bank  renting  vault  responsible  for  lack  of 
ordinary  care  in  preservation  of  property. 

Cited  in  note  (29  L.  R.  A.  95)  on  liability  of  bailee  for  wrongful  appropriation 
by  his  servant  of  thing  bailed. 

— *  Tmateee. 

Cited  in  footnote  to  Woodhouse  v.  Crandall,  58  L.  R.  A.  385,  which  requires  en- 
tire balance  in  insolvent  bank  to  be  turned  over  to  beneficiary  of  trust  fund  exceed- 
ing such  balance. 

HarmleMi  error. 

Cited  in  Taylor  v.  Pegram,  151  HI.  119,  37  N.  E.  837;  Ennis  v.  Pullman  Palace 
Car  Co.  165  111.  180,  46  N.  E.  439;  Smith  v.  Smith,  168  111.  601,  48  N.  E.  96;  High- 
ley  V.  Metzger,  187  111.  241,  58  N.  E.  407, — to  proposition  that  erroneous  charge 
not  reversible  when  appellant  not  injured* 
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32  L.  R.  A.  775,  MERCHANT'S  NAT.  BANK  v.  CARHART,  95  Ga.  394,  51  Am. 
St.  Rep.  95,  22  S.  E.  628. 

32  L.  R.  A.  778,  CHISM  v.  FIRST  NAT.  BANK,  96  Tenn.  641,  64  Am.  St  Eep. 

863,  36  S.  W.  387. 
lilablllty  of  bank  for  clieoli:  ifvlth  forgred  indoraement. 

Followed  in  Farmer  v.  People's  Bank,  100  Tenn.  190,  47  S.  W.  234,  holding  bank 
collecting  check  with  forged  indorsement  of  payee's  name  liable  to  latter  for  pro- 
oeeds,  though  without  suspicion  of  forgery. 

Cited  in  footnote  to  Shepard  &  M.  Lumber  Co.  v.  Eldridge,  41  L.  R.  A.  617, 
which  holds  payee  of  indorsed  check  not  deprived  of  remedy  against  drawer  l^ 
intrusting  it  to  dishonest  clerk  who  forged  indorsement  of  same. 

Check  issued  or  Indorsed  to  impostor. 

Cited  in  note  (50  L.  R.  A.  83)  as  to  who  must  bear  loss  where  check  or  bill  is- 
sued or  indorsed  to  impostor. 

32  L.  R.  A.  782,  SCHMALZRIED  v.  WHITE,  97  Tenn.  36,  36  S.  W.  393. 
Landlord  and  tenant* 

Cited  in  note  (34  L.  R.  A.  829)  on  liability  of  landlord  for  injury  to  tenant 
from  defect  in  premises. 

Distinguished  in  Willoox  v.  Hines,  100  Tenn.  640,  41  L.  R.  A.  279,  66  Am.  St 
Rep.  770,  46  S.  W.  297,  holding  landlord  liable  to  tenant  for  defects  existing 
when  lease  made,  which  he  ought  to  have  known  and  which  tenant  could  not 
know. 
Fire    escapes. 

Cited  in  Weeks  v.  McNulty,  101  Tenn.  502,  43  L.  R.  A.  188,  footnote  p.  185, 
70  Am.  St.  Rep.  693,  48  S.  W.  809,  denying  liability  of  keeper  of  hotel  without 
fire  escapes,  for  death  of  guest,  imless  death  caused  thereby. 

Cited  in  footnotes  to  Arms  v.  Ayer,  58  L.  R.  A.  277,  which  sustains  statute 
requiring  fire  escapes  on  certain  kinds  of  buildings,  giving  factory  inspector  dis- 
cretion as  to  their  number,  location,  etc;  Huda  v.  American  Glucose  Co.  40  Lb 
R.  A.  411,  which  holds  screwing  down  of  windows  leading  to  fire  escapes  not  vio- 
lation of  statute;  Carrigan  v.  Stillwell,  61  L.  R.  A.  163,  which  holds  owner  of 
rented  building  liable  for  injury  from  lack  of  fire  escapes. 

32  L.  R.  A.  785,  CHASE  v.  YORK  COUNTY  SAV.  BANK,  89  Tex.  316,  59  Am. 

St.  Rep.  48,  36  S.  W.  406. 
Title  of  trustee  as  asTAinat  execution  sale* 

Cited  in  Thaxton  v.  Smith,  90  Tex.  595,  40  S.  W.  14,  holding  that  one  buying 
on  execution  sale  in  action  begun  after  defendant  had  executed  assignment  for 
creditors  takes  no  title  as  against  trustee. 

32  L.  R.  A.  788,  FORSYTH  v.  MANN  BROS.  68  Vt  116,  34  Atl.  481. 
Damages  for  breaeli  of  contract. 

Approved  in  Gallagher  v.  Baird,  54  App.  Div.  404,  66  N.  Y.  Supp.  759,  holding 
measure  of  damages  in  action  for  breach  in  abandoning  contract  to  supply  gran- 
ite is  expense  incurred  in  obtaining  same  kind  and  color  of  granite  outside  of 
market. 
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32  L.  R,  A.  792,  BALL  v.  CHESAPEAKE  &  O.  R.  CO.  93  Va.  44,  57  Am.  St.  Rep. 

786,  24  S.  E.  467. 
lilAbllity  of  carrier  to  passensrer. 

Followed  in  Fowlkes  v.  Southern  R.  Co.  96  Va.  747,  32  S.  E.  464,  holding 
railroad  company  not  liable  for  imforeseen  results  of  false  statement  of  agent  as 
to  connections. 

Approved  in  Pullman  Palace-Car  Co.  v.  Hatch,  30  Tex.  Civ.  App.  304,  70  S.  W. 
.771,  holding  sleeping  car  company  not  liable  to  passenger  for  loss  or  theft  of 
property,  imless  it  fails  to  exercise  reasonable  care;  Thweatt  v.  Houston,  £.  ft 
W.  T.  R.  Co.  31  Tex.  Civ.  App.  228,  71  S.  W.  976,  holding  carrier  not  responsi- 
ble to  passenger  assaulted  by  another  passenger  or  an  intruder,  if  violence  could 
not  have  been  reasonably  anticipated. 

Cited  in  footnotes  to  Pullman's  Palace-Car  Co.  v.  Hall,  44  L.  R.  A.  790,  which 
denies  liability  for  theft  of  passenger's  valise  from  sleeping  car  through  window; 
Pullman's  Palace  Car  Co.  v.  Adams,  45  L.  R.  A.  767,  which  holds  sleeping  car 
company  liable  for  theft  of  passenger's  property  where  porter  went  to  sleep 
while  on  watch;  Cooney  v.  Pullman  Palace-Car  Co.  53  L.  R.  A.  690,  which  holds 
sleeping  car  company  liable  for  loss  of  passenger's  valise  intrusted  employees 
of  company. 

Distinguished  in  Tall  v.  Baltimore  Steam  Packet  Co.  90  Md.  254,  47  L.  R.  A. 
122,  44  Atl.  1007,  holding  steamboat  company  not  liable  to  passenger  shot  in 
quarrel  between  others,  evidence  not  showing  captain  could  have  prevented  shoot- 
ing. 

Neffllffence. 

Approved  in  Willis  v.  Providence  Telegram  Pub.  Co.  20  R.  I.  287,  38  Atl.  947, 
holding  no  contributory  negligence  in  trying  to  prevent  one's  horse  from  running 
away  when  frightened  by  collision,  though  plaintiff  not  in  carriage;  Herring  v. 
Chesapeake  &  W.  R.  Co.  101  Va.  785,  45  S.  E.  322,  holding  carrier  delaying  trans- 
portation of  stock  not  liable  for  injury  due  to  unprecedented  cold  and  snow 
storm. 

32  L.  R,  A.  796,  SWASH  v.  SHARPSTEIN,  14  Wash.  426,  44  Pac.  862. 
Statute   of  fraad*. 

Cited  in  footnotes  to  Svanburg  v.  Fosseen,  43  L.  tl.  A.  427,  which  holds  oral 
agreement  to  leave  entire  property  at  death,  to  members  of  promisor's  family, 
rendered  valid  by  their  rendering  of  services  and  selling  land  at  sacrifice  for 
promisor's  benefit;  Bryson  v.  McShane,  49  L.  R.  A.  527,  which  holds  specifically 
enforceable,  executed  oral  contract  to  give  entire  property  for  support  during  life 
and  burial  after  death;  Clancy  v.  Flusky,  52  L.  R.  A.  277,  which  authorizes 
specific  performance  of  executed  oral  contract  to  convey  land  to  son  for  taking 
care  of  father  for  life,  though  father  left  before  death. 

32  L.  R.  A.  800,  MAPEL  v.  JOHN,  42  W.  Va.  30,  57  Am.  St.  Rep.  839,  24  S.  E. 

608. 
Demarrer   to   evidence. 

Followed  in  Talbott  v.  West  Virginia,  C.  ft  P.  R.  Co.  42  W.  Va.  565,  26  S.  E. 
311,  holding  that  where  jury  finds  verdict  in  alternative,  subject  to  opinion  of 
court  on  demurrer  to  evidence,  it  is  duty  of  court  to  determine  whether  plain- 
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tiff  made  out  his  case;  Teel  v.  Ohio  River  R.  Co.  49  W.  Va.  86^  38  S.  E.  518, 
holding  conflicting  evidence  of  demurring  defendant  regarded  as  overcome,  un- 
less such  conflicting  evidence  so  plainly  preponderates  in  his  favor  that  court 
would  set  aside  verdict  for  plaintiff. 

Approved  in  Hysell  v.  Sterling  Coal  &  Mfg.  Co.  46  W.  Va.  160,  33  S.  E.  95, 
holding  judgment  on  demurrer  to  evidence  in  favor  of  opposing  party  not  re- 
versed unless  plainly  contrary  to  preponderance  of  evidence;  Meeks  v.  Ohio 
R.  Co.  52  W.  Va.  105,  43  S.  E.  118,  and  Vance  v.  Ravenswood,  S.  &  6.  R.  Co.  53 
W.  Va.  348,  44  S.  E.  461,  holding  thtit  hy  demurring  to  evidence,  demurrant  ad- 
mits all  inferences  of  fact  fairly  deducible  from  the  evidence. 

Cited  in  Young  v.  West  Virginia,  C.  &  P.  R.  Co.  42  W.  Va.  121,  24  S.  E.  615, 
holding  defendant,  by  introducing  evidence  after  demurring,  waived  demurrer; 
Chapman  v.  Charter,  46  W.  Va.  780,  34  S.  E.  768,  holding  no  error  in  compel- 
ling'plaintiffs  to  join  in  demurrer  to  evidence  by  defendants;  Bowman  v.  Dewing, 
50  W.  Va.  447,  40  S.  E.  576,  holding  court  should  consider  evidence  on  both  sides 
as  if  demurrer  were  a  motion  to  set  aside  verdict  of  jury  in  favor  of  party 
opposii^  demurrer. 

Questioned  in  Gunn  v.  Ohio  River  R.  Co.  42  W.  Va.  690,  36  L.  R,  A.  582,  26 
S.  E.  546,  ana  Shaver  v.  Edgell,  48  W.  Va.  511,  37  S.  E.  664,  holding  upon  de- 
murrer by  defendant  inferences  and  conclusions  most  favorable  to  plaintiff  will 
be  adopted. 

Preponderance  of  evidenec. 

Followed  in  Weaver  v.  Akin,  48  W.  Va.  460,  37  S.  E.  600,  holding  finding  of 
fact  by  circuit  court  not  disturbed  unless  contrary  to  plain  preponderance  of 
evidence. 

32  L.  R.  A.  805,  ESTABROOK  v.  ROYON,  52  Ohio  St.  318,  39  N.  E.  808. 
Tax   laifvs. 

Cited  in  footnote  to  Tabb  v.  Com.  61  L.  R,  A.  283,  which  holds  tax  assessment 
on  land,  made  pending  life  estate,  not  lien  on  fee. 

Cited  in  note  (33  L.  R.  A.  688)  on  effect  on  estates  in  reversion  or  remainder 
of  tax  sale  during  existence  of  life  estate. 

—  Forfeitures. 

Followed  in  Eichenlaub  v.  Neil,  10  Ohio  C.  C.  440,  granting  relief  in  equity 
against  forfeiture  of  lease  for  nonpayment  of  taxes  when  demand  not  made  by 

lessor. 

Cited  in  Mathers  v.  Bull,  6  Ohio  N.  P.  46,  holding  laws  imposing  forfeiture 
for  nonpayment  of  taxes  are  penal  and  must  be  strictly  construed. 

32  L.  R.  A.  811,  RIDDLE  v.  DOW,  98  Iowa,  7,  66  N.  W.  1066. 
Title  to  crops. 

Cited  in  footnote  to  Sievers  v.  Brown,  45  L.  R.  A.  642,  which  holds  vendor 
entitled  to  crops  planted  by  one  in  possession  after  refusal  to  comply  with  con- 
tract of  purchase. 

32  L.  R.  A.  818,  GAY  v.  WARD,  67  Conn.  147,  34  Atl.  1025. 
Termination  of  ffnaranty. 
Approved  in  Fewlass  v.  Keeshan,  32  C.  C.  A.  9,  60  U.  S.  App.  133,  88  Fed.  674> 
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holding  death  of  obligor  in  cost  bond  does  not  release  his  estate  from  costs 
accruing  after;  Valentine  v.  Donohoe-Kelly  Bkg.  Co.  133  Cal.  196,  65  Pac.  381, 
holding  continuing  guaranty  of  bank  account  ends  with  notice  of  guarantor's 
death. 

Cited  in  footnote  to  Blyth  v.  Pinkerton,  67  L,  R.  A.  468,  which  holds  guar- 
anty of  detective's  salary  and  expenses  in  working  up  murder  case  ceases  on 
conviction  of  suspect  and  settlement  of  bill. 

Distinguished  in  Home  Sav.  Bank  v.  Hosie,  119  Mich.  127,  77  N.  W.  625,  hold- 
ing death  of  one  of  obligors  on  bond  to  secure  borrowed  money,  required  by 
the  business  of  their  bank  for  one  year,  does  not  release  his  estate. 

32  L.  R.  A.  822,  SARGENT  v.  TUTTLE,  67  Conn.  162,  34  Atl.  1028. 
Interest  on   taxes. 

Approved  in  Mall  v.  Portland,  35  Or.  93,  56  Pac  654,  holding  assessment  for 
local  improvement  does  not  bear  interest  unless  by  special  provision  of  statute; 
Vicksburg,  S.  &  P.  R,  Co.  v.  Traylor,  104  La.  293,  29  So.  141,  holding  2  per  cent 
interest  per  month,  imposed  by  law  on  unpaid  taxes,  not  imposed  on  local  tax 
in  aid  of  railroad,  but  only  legal  interest. 

Distinguished  in  Hartford  v.  Hills,  72  Conn.  699,  45  Atl.  433,  holding  interest 
on  tax  chargeable  during  pendency  of  appeal  by  taxpayer. 

32  L.  R.  A.  825,  MISSOURI,  K.  &  T.  R,  CO.  v.  EDWARDS,  90  Tex.  65,  36  S.  W. 

430. 
Duty  of  occupAAt  of  land  to  clilldren. 

Followed  in  San  Antonio  &  A.  P.  R,  Co.  v.  Morgan,  92  Tex.  103,  46  S.  W.  28, 
holding  railroad  company  not  liable  for  injury  to  child  on  turntable  without  im- 
plied invitation;  Dobbins  v.  Missouri,  K.  &^T.  R.  Co.  91  Tex.  62,  38  L.  R.  A. 
676,  66  Am.  St.  Rep.  866,  41  S.  W.  62,  holding  railroad  company  not  liable  for 
death  of  child  falling  in  ditch  by  road,  although  near  plank  crossing  intended 
for  those  having  business  there. 

Approved  in  Ritz  v.  .Wheeling,  46  W.  Va.  268,  43  L.  R.  A.  162,  31  S.  E.  993, 
holding  owner  of  pond  under  no  more  duty  to  child  than  to  adult  to  keep  it  safe; 
Savannah,  F.  &  W.  R.  Co.  v.  Beavers,  113  Ga.  413,  64  L.  R.  A.  321,  39  S.  E.  82, 
holding  owner  of  land  with  excavation  with  water  in  it  not  bound  to  guard  it 
against  trespassing  children. 

Cited  in  Kramer  v.  Southern  R.  Co.  127  N.  C.  330,  52  L.  R.  A.  360,  footnote 
p.  359,  37  S.  £.  468,  denying  railroad  company's  liability  for  death  of  child  by 
fall  of  pile  of  cross-ties  in  unused  portion  of  street. 

Cited  in  footnotes  to  Siddall  v.  Jansen,  39  L.  R.  A.  112,  which  holds  owner 
liable  to  child  injured  by  imguarded  door  to  elevator,  in  store  used  by  employees; 
O'Leary  v.  Brooks  Elevator  Co.  41  L.  R.  A.  677,  which  denies  owner's  liability 
for  injury  to  trespassing  child  by  wire  projecting  from  shaft  of  machinery; 
Biggs  V.  Consolidated  Barb-Wire  Co.  44  L.  R.  A.  656,  which  holds  owner  liable 
for  maintaining  dangerous  machinery  on  private  grounds  unprotected  from  visits 
of  trespassing  children;  Kopplekom  v.  Colorado  Cement  Pipe  Co.  64  L.  R.  A. 
284,  which  holds  owner  of  uninclosed  city  lot  liable  for  injury  to  young  child 
by  toppling  over  of  large  cement  pipe  used  by  children  as  plaything;  Ryan  v. 
Towar,  55  L.  R.  A.  310,  which  denies  landowner's  duty  to  make  premises  safe 
for  attempting  to   rescue  trespassing  child   caught  in   water   wheel   in  unused 
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building;  Uttermohlen  v.  Bogg's  Run  Min.  ft  Mfg.  Co.  55  L.  R.  A.  911,  which 
denies  liability  of  mine  owner  for  injury  to  trespassing  child  by  cable  and  pul- 
leys hauling  coal  cars;  Brinkley  Car  Works  Mfg.  Co.  v.  Cooper,  57  L.  R.  A.  724, 
which  denies  liability  for  injury  to  six-year-old  boy  from  carelessly  walking 
into  pool  of  hot  water;  Paolino  y.  McKendall,  60  L.  R.  A.  133,  which  denies 
duty  of  occupier  of  land  burning  rubbish  to  guard  young  children,  aocustonned  to 
play  there,  from  fire. 

Distinguished  in  Dublin  Cotton  Oil  Co.  v.  Jarrard,  91  Tex.  294,  42  S.  W.  959, 
denying  liability  where  child  in  mill,  against  warning  of  defendant,  jumped 
over  machinery. 

Implied  Invitation. 

I 

Cited  in  Simonton  v.  Citizens'  Electric  Light  &  Power  Co.  28  Tex.  Civ.  App. 
378,  67  S.  W.  530,  holding  footrests  in  electric  light  pole  do  not  constitute  an 
implied  invitation  to  children  to  climb  it. 

Cited  in  footnote  to  Holbrook  v.  Aldrich,  36  L.  R.  A.  493,  which  holds  shop- 
keeper not  liable  for  injury  to  child  putting  hand  up  spout  of  coffee  grinder. 

32  L.  R,  A.  828,  KRANTZ  v.  RIO  GRANDE  W.  R.  CO.  13  Utah,  1,  43  Pac.  623. 
Condnslvenemi  of  prior  decisions  In  «ame  case. 

Followed  in  Brimm  v.  Jones,  13  Utah,  443,  45  Pac.  46;  First  Nat.  Bank  v. 
Lewis,  13  Utah,  509,  45  Pac.  890;  People's  Bldg.  L.  &  Sav.  Asso.  v.  Fowble,  18 
Utah,  210,  55  Pac.  57, — ^holding  no  appeal  considered  on  question  involving  same 
point  settled  in  former  appeal. 

Cited  in  Silva  v.  Pickard,  14  Utah,  252,  47  Pac.  144,  holding  decision  of  ter- 
ritorial supreme  court,  followed  on  second  trial  of  case,  binding,  and  not  re- 
viewable in  state  supreme  court,  though  appealable  to  United  States  Supreme 
Court;  Potter  v.  Ajax  Min.  Co.  22  Utah,  283,  61  Pac.  999,  holding  rule  that 
previous  ruling  by  appellate  court  is  final  on  questions  on  same  state  of  facts 
does  not  apply  to  obiter  dicta  of  decision. 

Cited  in  note  (34  L.  R.  A.  330)  on  conclusiveness  of  prior  decisions  on  sub- 
sequent appeals. 

32  L.  R.  A.  829,  COWAN  v.  FAIRBROTHER,  118  N.  C.  406,  54  Am.  St.  Rep. 

733,  24  S.  £.  212. 
Contracts  In  restraint  of  trade. 

Followed  in  Kramer  v.  Old,  119  N.  C.  7,  34  L.  R.  A.  390,  56  Am.  St.  Rep. 
650,  25  S.  E.  813,  sustaining  contract  not  to  engage  in  business  in  town,  as 
valid  during  life  of  parties. 

Cited  in  Hauser  v.  Harding,  126  N.  C.  299,  35  S.  E.  586,  holding  sale  of  physi- 
cian's practice,  good  will,  and  location  not  in  restraint  of  trade,  and  enforceable 
by  injunction;  Swigert  v.  Tilden,  121  Iowa,  658,  63  L.  R.  A.  612,  footnote  p. 
608,  100  Am.  St.  Rep.  374,  97  N.  W.  82,  upholding  contract  by  seller  of  good  will 
of  business  not  to  be  connected  with  competing  business  for  ten  years;  Disosway 
V.  Edwards,  134  N.  C.  257,  46  S.  E.  501,  upholding  contract  not  to  engage  in 
sale  of  spirituous  liquors  within  twenty  years  in  specified  city;  Teague  v.  Schaub, 
133  N.  C.  467,  45  S.  E.  762  (dissenting  opinion),  majority  holding  contract  not 
to  practise  medicine  in  certain  town  after  specified  time,  unless  field  is  then 
]arger,  too  indefinite  to  be  enforced. 
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Cited  in  footnotes  to  Trenton  Potteries  Co.  y.  01iphAnt»  46  L.  R.  A.  255,  which 
sustains  vendor's  agreement  not  to  engage  in  competitive  business  for  fifty 
years  within  United  States,  except  in  specified  states  and  territories;  Tusca- 
loosa Ice  Mfg.  Co.  V.  Williams,  50  L.  K.  A.  175,  which  holds  void,  contract  by 
owner  of  ice  machine  to  abandon  manufacture  of  ice  in  certain  town  for  five 
years,  giving  other  party  monopoly  of  business;  Steichen  v.  Fehleisen,  51  L.  R. 
A.  412,  which  holds  individual  partners  not  bound  by  firm  agreement  not  to  re- 
engage in  certain  business  for  specified  period;  Clark  v.  Needham,  51  L.  R.  A. 
785.  which  holds  void,  lease  of  manufacturing  machinery  with  agreement  against 
lessor  engaging  in  business  for  five  years;  Pohlman  v.  Dawson,  54  L.  R.  A.  913, 
which  holds  agreement  on  sfAe  of  business  not  to  engage  in  barber  business  in 
any  manner,  violated  by  working  as  employee  in  other  shop;  Bancroft  v.  Union 
Embossing  Co.  64  L.  R.  A.  298,  which  sustains  contract  by  one  selling  right  to 
manufacture  and  sell  machine  invented  by  him  not  to  make,  or  transfer  to  others 
right  to  make,  such  machines. 

Distinguished  in  Lanzit  v.  J.  W.  Sefton  Mfg.  Co.  184  111.  330,  75  Am.  St.  Rep. 
171,  56  N.  E.  393,  Reversing  83  111.  App.  176,  holding  void  as  unreasonable,  con- 
tract not  to  engage  in  two  states  in  business  in  which  covenantor  useful,  and 
compelling  removal  from  state. 

Cited  in  Whitehead  v.  Hale,  118  N.  C.  603,  24  S.  E.  360,  refusing  to  appoint 
receiver  of  newspaper  in  foreclosure  action,  when  to  do  so  would  destroy  its  value. 

—  Constitutional  freedonk. 

Cited  in  footnotes  to  State  v.  McKee,  49  L.  R.  A.  542,  which  sustains  statute 
against  papers,  etc.,  being  devoted  to  publication  of  story  of  crimes;  People  v. 
Most,  58  L.  R.  A.  509,  which  denies  protection  to  publication  of  article  advo- 
cating murder  of  rulers  and  destruction  of  organized  society;  Ex  parte  Foster, 
60  L.  R.  A.  631,  which  denies  court's  power  to  adjudge,  on  own  motion,  publisher 
in  contempt  for  disobeying  oral  order  not  to  publish  testimony  in  pending  case. 

32  L.  R.  A.  837,  DAUGHERTY  v.  HERZOG,  145  Ind.  265,  57  Am.  St.  Rep.  204, 
44  N.  E.  457. 

Liability  for  neffllffence. 

Followed  in  Brooks  v.  Pittsburgh,  C.  C.  ft  St.  L.  R.  Co.  15S  Ind.  68,  62  N.  E. 
694,  holding  railroad  company  not  liable  for  death  of  trespasser  killed  by  train 
run  without  sounding  whistle  or  bell,  and  at  speed  in  violation  of  ordinance. 

—  To   persons  otlier   tlian   tboiio  contractlnar   'vvltli   defendant. 

Approved  in  Dawson  v.  St.  Louis  Expanded  Metal  Fireproofing  Co.  94  Tex. 
427,  61  S.  W.  118,  holding  independent  contractor  putting  fioors  in  building 
not  liable  to  servant  of  principal  contractor  for  injuries  from  falling  through 
cement  fioor,  only  lacking  time  to  harden. 

Distinguished  in  Huset  v.  J.  I.  Case  Threshing  Mach.  Co.  61  L.  R.  A.  303, 
57  C.  C.  A.  240,  120  Fed.  868,  holding  one  selling  article  known  by  him  to  be 
dangerous,  without  notice  of  danger,  liable  for  injury  reasonably  contemplated 
as  likely  to  result  to  any  person  not  himself  at  fault;  Glenn  v.  Winters,  17  Misc. 
600,  40  N.  Y.  Supp.  659,  holding  liveryman  renting  unsafe  coach  to  club  liable 
to  guest  of  club  who  is  injured. 
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32  L.  R.  A.  -838,  SMITH  v.  PEDIGO,  145  Ind.  392,  44  N.  E.  363. 

Chiircli    ffovernment. 

Cited  in  footnote  to  Franke  v.  Mann,  48  L.  R.  A.  856,  which  denies  right  of  ma- 
jority of  church  membere  to  employ  pastor  whose  teachings  inconsistent  with 
those  of  sect  to  which  local  church  belongs. 

32  L.  R.  A.  848,  HENNEGER  v.  LOMAS,  145  Ind.  287,  44  N.  E.  462. 
Seduction. 

Cited  in  Gunder  v.  Tibbits,  153  Ind.  600,  55  N.  E.  762,  holding  complaint  against 
one  for  seduction,  and  against  same  defendant  and  k  doctor  for  abortion,  states 
one  cause  of  action  against  both  jointly. 

Cited  in  footnotes  to  Morris  v.  Stout,  50  L.  R.  A.  97,  which  sustains  criminal 
statute  against  abandoning,  without  just  cause,  woman  married  to  aToid  proaeca- 
tion  for  her  seduction;  Re  Lewis,  63  L.  R.  A.  282,  which  holds  subsequent  mar- 
riage  of  defendant  to  injured  female  not  bar  to  prosecution  for  obtaining  illicit 
connection  under  promise  of  marriage. 

Obligations  bet^reen  bnaband  and  ygwlte* 

Approved  in  Gosnell  v.  Jones,  152  Ind.  639,  53  N.  E.  381,  holding  husband-  can- 
not recover  against  wife's  estate  for  debt  existing  before  marriage;  Schilling  v. 
Darmody,  102  Tenn.  446,  73  Am.  St.  Rep.  892,  52  S.  W.  291,  holding  debt  of 
woman  to  man  discharged  by  marriage. 

Cited  in  Dailey  v.  Dailey,  26  Ind.  App.  18,  58  N.  E.  1065,  sustaining  verbal  con- 
tract by  which,  in  consideration  of  wife  joining  in  deed,  husband  promised  to  pay 
fixed  sum. 

32  L.  R.  A.  853,  PEOPLE  v.  SMITH,  108  Mich.  527,  62  Am.  St.  Rep.  715,  66  N.  W. 

382. 
Police  povrer. 

Approved  in  State  v.  Main,  69  Conn.  138,  36  L.  R.  A.  628,  61  Am.  St.  Rep.  30,  37 
Atl.  80,  holding  act  providing  for  destruction  of  peach  trees  attacked  by  "yellows" 
within  police  power;  State  v.  Schlenker,  112  Iowa,  650,  51  L.  R.  A.  351,  84  Am. 
St.  Rep.  360,  84  N.  W.  698,  sustaining  act  imposing  fine  for  sale  of  adulterated 
milk;  Lore  v.  American  Mfg.  Co.  160  Mo.  622,  61  S.  W.  678,  sustaining,  as  consti- 
tutional, act  requiring  guards  for  gearing  of  spinning  machines  in  factories. 

Cited  in  People  v.  Worden  Grocer  Co.  118  Mich.  610,  77  N.  W,  315,  holding 
within  police  power,  statute  prohibiting  sale  of  vinegar  not  of  prescribed  stan- 
dard ;  Schaezlein  v.  Cabaniss,  135  Cal.  468,  56  L.  R.  A.  734,  footnote  p.  733,  87  Am. 
St.  Rep.  122,  67  Pac.  755,  denying  discretionary  right  to  commissioner  of  labor 
statistics  to  determine  possibility  of  preventing  liability  to  inhalation  of  dangerous 
substances  in  particular  factories. 

Cited  in  footnote  to  Re  Morgan,  47  L.  R.  A.  52,  which  holds  void,  eight-hour  law 
applying  to  smelters. 

Employer's    Ilabllltr* 

Cited  in  footnote  to  Indianapolis  Union  R.  Co.  v.  Houlihan,  54  L.  R,  A.  787, 
which  sustains  statute  making  railroad  company  liable  to  employees  for  injuries 
by  negligence  of  specified  servants. 
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32  L.  R.  A.  867,  THOMAS  v.  HUNT,  134  Mo.  392,  35  S.  W.  681. 
EJeetment   from  hlffhifvays. 

Approved  in  Northern  P.  R,  Co.  v.  Lake,  10  N.  D.  546,  88  N.  W.  461,  holding 
ejectment  lies  by  owner  of  fee  of  street  for  possession,  subject  to  public  easement, 
against  one  building  on  street. 

Cited  in  footnotes  to  Postal  Teleg.  Cable  Co.  y.  Eaton,  39  L.  R.  A.  722,  which 
sustains  right  to  ejectment  for  removal  of  telegraph  poles  placed  in  highway  with- 
out compensation  to  owner;  San  Francisco  v.  Grote,  41  L.  R.  A.  335,  which  sus- 
tains city's  right  of  ejectment  for  land  dedicated  for  street;  French  v.  Robb,  57 
L.  R.  A.  956,  which  sustains  right  of  owner  of  soil  in  street  to  maintain  ejectment 
against  person  wrongfully  claiming  exclusive  possession;  Cahill  v.  Cahill,  60  L. 
R.  A.  706,  which  holds  possessory  rights  only  will  not  sustain  ejectment  without 
showing  legal  title;  Bork  v.  United  New  Jersey  R.  &  Canal  Co.  64  L.  R.  A.  836, 
which  sustains  right  of  owner  to  maintain  ejectment  against  steam  railroad  con- 
structed in  street  without  legislative  authority. 

Boanda.rle«. 

Cited  in  Overland  Mach.  Co.  v.  Alpenfels,  30  Colo.  172,  69  Pac.  574,  holding  con- 
veyance of  lot  which  borders  on  highway  carries  title  to  center  if  grantor  is  owner 
of  fee. 

Cited  in  footnote  to  Crocker  v.  Cotting,  33  L.  R.  A.  245,  which  holds  no  part  of 
passageway  included  in  grant  of  land  ^'bounded  by"  such  passageway. 

32  L.  R.  A.  861,  GAVETT  v.  JACKSON,  109  Mich.  408,  67  N.  W.  617. 
Nesrllffence   a«   to   ItlffliYrayM. 

Followed  in  Wesley  v.  Detroit,  117  Mich.  659,  76  N.  W.  104,  holding  city  not 
liable  for  accidents  caused  by  natural  accumulations  of  ice  and  snow. 

Cited  in  Howey  v.  Fisher,  111  Mich.  425,  69  N.  W.  471  (dissenting  opinion), 
majority  holding,  in  action  for  injuries  from  icy  sidewalk,  question  of  negligence 
of  defendant  in  not  keeping  eaves  trough  in  repair,  for  jury. 

Cited  in  footnote  to  Reedy  v.  St.  Louis  Brewing  Asso.  53  L.  R.  A.  805,  which 
holds  city  and  abutter  jointly  liable  for  ice  on  sidewalk  remaining  for  unnecessary 
period. 

Cited  in  note  (58  L.  R.  A.  324)  on  liability  for  permitting  water  to  accumulate 
and  freeze  on  sidewalk  to  injury  of  travelers. 

Distinguished  in  Navarre  v.  Benton  Harbor,  126  Mich.  619,  86  N.  W.  138,  holding 
question  of  city's  notice  of  defect  in  sidewalk,  causing  accumulation  of  ice,  for 
jury. 

-—  Seifvera. 

Distinguished  in  Monje  v.  Grand  Rapids,  122  Mich.  649,  81  N.  W.  574,  holding 
city  liable  for  injuries  from  falling  into  uncovered  sewer  trench  dug  by  licensed 
plumber  who  alone  had  knowledge  of  it. 
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